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TURNBB  v.  SAMB. 
(Supreme  Oonrt  of  Georgia.    Nov.  8,   190S.) 

1.  JUBT — 0MI88I0N8  FBOM  JUBT  lilBT. 

The  board  of  jury  commiasionerB  may,  in 
the  ezerdee  of  their  discretion,  omit  from  the 
jury  list  of  the  county  all  persons  who  are  ex- 
empted by  law  from  jury  service,  as  well  as 
those  whose  business  or  avocation  is  such  that 
it  is  reasonably  probable  that  an  excuse  from 
jury  service  would  be  granted  by  the  judge. 

2.  Criminajl  Law— Venue— Chabg»—Dibobb- 
TioN  OF  Judge. 

In  the  determination  of  whether  the  venue 
of  a  criminal  case  shall  be  dianged  for  the  rea- 
son that  the  condition  of  the  public  mind  is  such 
that  the  accused  cannot  obtain  a  fair  trial  by  an 
impartial  jury,  the  law  imposes  upon  a  trial 
judge  the  responsibility  of  making  an  examina- 
tion and  informing  himself  of  the  truth  of  the 
averments  upon  which  the  application  is  made, 
and  the  Supreme  Court  has  no  power  to  control 
his  discretion  in  such  a  matter  unless  it  has  been 
plainly  and  manifestly  abused.  The  record  does 
not  disclose  any  such  abuse  of  discretion  in  the 
present  case. 

[EJd.  Note. — For  cases  In  point,  see  vol.  16, 
Gent.  Dig.  Criminal  Law^  $  8044.J 

8.  IKDICTKEZVT — JOINXXB8  OT  PABTIBS. 

Principals  and  accessories  before  the  fact 
may  be  charged  in  the  same  indictment  and  in 
one  count. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  S  833.  J 

4.  SAME^— Accessoby  Befobe  the  Fact. 

An  indictment  which  charges  that  one,  be- 
ing absent  at  the  time  when  the  crime  was  com- 
mitted, did  ''procure,  counsel,  and  command" 
the  person  alleged  as  principal  In  the  crime  to 
commit  the  same,  contains  a  sufficient  charge 
against  one  indicted  as  an  accessory  before  the 
fact. 

[lEd.  Note. — ^For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  S  228.] 

6.  Hoif  ICIDE — INDICTMXRT. 

The  indictment  was  not  subject  to  any  of 
the  objections  set  forth  in  any  of  the  demur- 
rers. 
6.  Cbimhtal  Law — Continuancb. 

When  a  motion  for  a  continuance  is  made 
upon  the  ground  of  the  absence  of  witnesses, 
and  the  court  postpones  the  case  until  the  fol- 
lowing day,  and  notifies  counsel  that  of- 
ficers will  be  furnished  to  bring  into  court  the 
absent  witnesses,  and  such  officers  are  furnished, 
and  all  the  witnesses  desired  are  brought  into 
court,  and  there  is  no  further  motion  for  a  con- 
tinuance, a  ground  of  a  motion  for  a  new  trial 
complaining  of  the  refusal  to  continue  on  tiie 
day  the  case  was  first  called  is  without  merit* 
62  8.B.— 1 


7.  Same— TBuzr— DnoBDBB  m  Ocnmv. 

The  failure  of  the  court  to  interpose  of  Its 
own  motion,  in  case  of  disorder  bv  tne  specta- 
tors at  the  trial,  will  not  generally  be  a  sufficient 
reason  to  reverse  the  judgment,  when  no  ruling 
in  reference  to  the  disorder  was  invoked  from 
the  court 

[Bd.  Notej—For  cases  in  point,  see  vol  14, 
Cent  Dig.  Criminal  Law,  S  1460.] 

8.  SAlfB — ^Abbaignmbnt. 

That  the  accused,  who  was  jointly  indicted 
with  others,  was  jointly  arraigned  with  the 
others,  after  he  had  elected  to  sever  upon  the 
trial,  furnishes  no  reason  for  granting  a  new 
trial,  after  a  separate  trial  has  been  accorded 
to  him. 
0.  Same — Conduct  of  Shebdf. 

The  action  of  the  sheriff  in  making  the 
statement  to  the  judge,  in  the  presence  of  the 
jury,  that  the  mother  of  the  accused  had  re- 
vested her  satchel  to  be  brought  into  court,  and 
that  the  satchel  contained  a  pistol,  was  repre- 
hensible as  to  the  manner  in  which  the  fact  was 
communicated  to  the  judge.  As  it  appeared 
from  a  statement  of  counsel  for  the  accused 
that  the  pistol  was  in  the  satchel  solely  for  the 
reason  that  the  mother  of  the  accused  and  her 
two  daughters  had  been  traveling  through  the 
country,  and  that  it  was  carriedfor  protection 
only,  and  was  not  in  the  satchel  nor  brought  in* 
to  court  for  any  improper  purpose,  and  as  evi- 
dence was  introduoea  to  the  same  effect  and  the 
truth  of  the  statement  and  the  evidence  was 
admitted  by  the  Solicitor  General,  and  the  jury 
were  instructed  not  to  allow  the  incident  to 
have  any  effect  upon  their  minds  in  determining 
upon  their  verdict,  a  refusal  to  declare  a  mis- 
trial on  account  of  the  conduct  of  the  sheriff 
was  properly  overruled. 

10.  Same — Confession. 

The  fact  that  a  confession  is  brought  about 
by  improper  and  unlawful  methods  from  one 
alleged  to  be  concerned  in  the  commission  of 
the  crime  is  no  reason  for  refusing  to  allow 
such  person  to  testify  as  a  witness  on  the  trial 
of  his  associates  m  the  crimhial  enterprise^  The 
circumstances  under  which  the  confession  was 
made,  and  any  evidence  tending  to  show  that 
the  witness  is  still  laboring  under  fears,  brought 
about  by  such  circumstances,  is  admissible  to 
discredit  the  witness,  but  the  witness  is  never- 
theless competent 

11.  HOMICIDB — EVIDENOE — 111  Feeuno. 

In  the  trial  of  a  murder  case,  evidence 
tending  to  show  a  state  of  bad  feeling  between 
the  father  of  the  accused  and  the  father  of  the 
deceased  is  admissible  for  such  weight  as  a  jury 
might  see  fit  to  give  it  in  determining  whether 
the  accused  had  a  motive  in  becoming  one  of  a 
party  of  assassins  to  slay  the  father  of  the  de- 
ceased and  other  members  of  his  family;  and 
this  is  true,  although  the  father  escaped  assas- 
sination and  only  two  of  his  cliildren  were  slain. 
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12.  Criminal  Law — ^Acts  and  Dbclabations 
OF  Conspirators. 

When,  in  the  trial  of  a  mnrder  case,  there 
Is  evidence  tending  to  show  that  the  accused 
on  trial  entered  into  a  conspiracy  to  slay  the 
deceased  and  others,  the  acts,  conduct,  and 
sayinn  of  any  of  the  conspirators,  while  the 
conspiracy  was  in  progress  and  before  the  crime 
was  committed,  are  admissible  as  evidence,  as 
well  as  an  act  of  a  conspirator  other  than  the 
accused,  after  the  commission  of  the  crime, 
when  the  act  sought  to  be  proved  was  contem- 
plated by  the  terms  of  the  conspiracy  to  be  per- 
formed after  the  perpetration  of  the  crime  was 
completed. 
IS.  Samk — EBB0B8    Pending   Trial — Corbeo- 

TION. 

Errors  in  the  admission  of  the  evidence, 
made  during  the  progress  of  the  trial,  may  be 
corrected  by  the  judge  withdrawing  the  evi- 
dence from  the  consideration  of  the  jury  and  in- 
structing them  not  to  consider  it;  and  errors 
in  his  charge  may  be  corrected  by  the  judge 
calling  attention  to  the  erroneous  part  of  the 
charge,  and  in  lieu  thereof  giving  to  the  jury 
the  correct  rule. 

[Ed.  Note. — For  cases  hi  point,  see  voL  14, 
Cent  Dig.  CriminalLaw,  U  1^92,  1094.] 

14.  Jury — Challknge  to  Array. 

Challenge  to  the  array  is  not  the  proper 
Method  of  raising  the  question  of  the  disquali- 
fication of  Individual  jurors. 

15.  Same—Challenges  by  State. 

When  two  are  tried  jointly  for  a  capital 
offense,  and  neither  waives  his  peremptory  chal- 
lenges, the  state  is  entitled  to  one-half  of  the 
whole  number  of  challenges  the  law  allows  to 
both. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  81, 
Cent  Dig.  Jury,  $  618.] 

16.  Criminal  Law — Instructions. 

A  portion  of  a  charge  that  is  substantially 
correct  wherein  a  complete  proposition  is  stated, 
is  not  erroneous  simply  because  it  falls  to  em- 
brace an  instruction  which  would  have  been  ap- 
propriate in  connection  with  that  proposition. 

17.  Same— Arguments  of  Counsel. 

Where  counsel  in  argument  makes  improper 
statements,  counsel  for  the  injured  party  may 
move  either  for  an  api^roprlate  instruction  to 
the  jury  or  for  a  mistrial.  Where  counsel  ask 
simply  for  such  an  instruction,  which  is  given, 
and  the  case  ordered  to  proceed,  a  motion  for 
a  mistrial  then  made  upon  the  same  ground 
should  not  generally  be  entertained. 

18.  Same — Continuance. 

Where  a  motion  is  made  to  continue  a  crim- 
inal case  upon  the  ground  that  the  accused  is 
physically  unable  to  go  to  trial,  and  upon  such 
question  the  testimony  introduced  is  conflicting, 
the  discretion  of  the  trial  judge  in  overruling 
the  motion  will  not  be  controlled. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  S  3045.] 

19.  Same — Illness   of   Counsel — Abuse  or 
Discretion. 

A  motion  for  continuance  on  account  of 
the  illness  of  counsel,  like  all  other  motions  of 
the  same  nature,  is  addressed  to  the  sound  dis- 
cretion of  the  trial  judge.  When  counsel,  whose 
illness  is  the  ground  of  the  motion.  Is  himself  in 
court  presenting  and  urging  the  motion,  the 
court  is  authorized.  In  the  determination  of 
the  question  whether  the  condition  of  counsel  is 
such  that  the  interests  of  ^  justice  demand  a 
postponement  of  the  case,  to  take  into  consid- 
eration the  general  appearance  of  counsel  and 
the  mental  and  physical  vigor  displayed  in  the 
presentation  of  the  motion,  and  when  such  a 
motion  is  overruled  this  court  may  take  into 
consideration  what  appears  in  the  record  as 
to  the  manner  in  which  counsel  conducted 
the  case,  in  determining  whether  there  has 
been  such  an  abuse  of  discretion  in  refusing 
the  continuance  as  to  require  a  reversal  of 
tht  judgment    In  the  present  case  it  does  not 


appear  there  was  any  abuse  of  discretion  in 
refusing  to  continue  the  case. 

20.  Same—Trial  of  Accessory. 

In  the  trial  of  one  charged  as  an  accessory, 
it  is  incumbent  upon  the  state  to  show  the 
guilt  of  the  person  charged  as  a  principal  be- 
yond a  reasonable  doubt;  and,  as  a  general 
rule,  in  order  to  establish  this  fact,  any  evi- 
dence may  be  introduced  which  would  be  ad- 
missible if  the  principal  was  on  trial. 

21.  Homicide — EjVidenge. 

In  the  trial  of  one  who  is  charged  as  an 
accessory  before  the  fact  to  a  murder,  when  it 
appears  that  the  deceased  were  killed  during 
the  night,  as  they  emerged  from  the  home  of 
their  father,  by  persons  who  had  surrounded 
the  house,  evidence  that  the  accused  had  made 
threats  to  slay  the  father,  and  had  offered  per- 
sons money  to  kill  him,  was  admissible. 

22.  Sunday — Reception  of  Verdict. 

It  is  lawful  to  receive  a  verdict  in  a  crimi- 
nal case  on  Sunday. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  45» 
Cent  Dig.  Sunday,  S  82.] 

28.  Homicide — E]vidence. 

The  evidence  as  to  those  who  were  charged 
as  principals  was  sufficient  to  authorise  the 
verdicts  rendered  against  them. 

24.  Same — Accessories. 

The  evidence  as  to  the  accused,  charged 
as  accessorv  before  the  fact,  who  was  the  father 
of  three  of  the  persona  charged  as  principals, 
was  sufficient  to  authorize  the  verdict 

25.  Same. 

The  evidence  against   the   other   accused, 

charged  as  an  accessory  before  the  fact  was 

not  sufficient  to  authorize  the  verdict,  and  the 

court  erred  in  not  granting  him  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Lowndes  Coun- 
ty; R.  Q.  Mitchell,  Judge. 

Leonard  Rawlins,  Frank  Turner,  and  others 
were  convicted  of  murder.  Leonard  and 
Jesse  Rawlins  brought  error,  and  Turner  also 
brought  error.  Judgment  on  bill  of  excep- 
tions of  Turner  reversed,  and  on  other  bills 
affirmed. 

Milton,  Jesse,  Leonard,  and  J.  G.  Rawlins 
were  arrested  for  the  offense  of  murder,  and 
were  committed  to  JaiL  A  special  term  of 
the  court  was  called  for  the  disposition  of 
their  cases.  When  the  grand  Jury  was  or- 
ganized, and  before  any  indictment  was  pre- 
ferred, each  of  the  accused  filed  a  written  chal- 
lenge to  the  array,  upon  the  ground  that  the 
grand  Jury  was  not  legally  organized.  The 
objection  was  that  Jury  commissioners  bad 
arbitrarily  excluded  from  the  grand  Jury  all 
lawyers,  ministers,  doctors,  dentists,  railroad 
engineers,  and  firemen,  there  being  10  or  other 
large  number  of  each  class  in  the  county 
who  were  citizens  and  residents  and  possess- 
ed the  qualifications  required  by  law  for 
grand  Jurors,  and  there  being  upon  neither 
the  grand  Jury  list  nor  in  the  grand  Jury 
box  any  member  of  any  of  such  classes.  It 
was  contended  that  the  arbitrary  exclusion  of 
all  of  these  classes  without  reference  to  their 
qualifications  was  a  violation  of  the  statutes 
and  Constitution  of  this  state,  and  especially 
that  provision  of  the  Constitution  which 
grants  to  every  one  due  process  of  law,  and 
that  it  was  also  in  violation  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States*  as  well  aa  of  other  provisions  of  that 
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instrument,  and  had  the  effect  to  deny  to  the 
accused  due  process  of  law,  as  well  as  equal 
protection  of  the  law,  and  abridged  their 
privileges  and  immunities  as  citizens  of  the 
United  States.  On  demurrer  this  challenge 
was  stricken,  and  the  grand  Jury  ordered  to 
retire  and  enter  upon  a  consideration  of  the 
cases.    The  accused  excepted. 

The  grand  jury  returned  an  indictment  of 
which  the  following  is  a  copy: 

"Georgia,  Lowndes  County.  In  the  Supe- 
rior Court  of  Said  County.  The  grand  Jurors 
selected,  chosen,  and  sworn  for  the  county  of 
Lowndes,  to  wit,  in  the  name  and  behalf  of 
the  citizens  of  Georgia,  charge  and  accuse 
Milton  Rawlins,  Leonard  Rawlins,  Jesse 
RawLns,  and  Alf  Moore,  of  the  state  and 
county  aforesaid,  with  the  offense  of  murder, 
and  J.  G.  Rawlins  and  Frank  Turner,  of  the 
county  and  state  aforesaid,  with  the  offense 
of  accessory  before  the  fact  to  said  murder ; 
and  for  the  said  Milton  Rawlins,  Leonard 
Rawlins,  Jesse  Rawlins,  and  Alf  Moore,  being 
persons  of  sound  memory  and  discretion, 
on  the  IStb  day  of  June,  in  the  year  of  our 
Lord,  1906,  in  the  county  aforesaid,  with 
force  and  arms,  one  Willie  Carter  and  one 
Carrie  Carter,  in  the  peace  of  God  and  said 
state,  then  and  there  being,  then  and  there 
unlawfully,  feloniously,  willfully,  and  of 
their  malice  aforethought  did  kill  and  murder 
by  shooting  the  said  Willie  Carter  and  the 
said  Carrie  Carter  with  certain  guns,  which 
the  said  Milton  Rawlins,  Leonard  Rawlins, 
Jesse  Rawlins,  and  Alf  Moore  then  and  there 
had,  and  giving  to  the  said  Willie  Carter 
and  Carrie  Carter  then  and  there  mortal 
wounds,  of  which  mortal  wounds  the  said 
Willie  Carter  and  the  said  Carrie  Carter 
died,  and  for  that  the  said  J.  G.  Rawlins  and 
Frank  Turner,  being  absent  at  the  time  of  the 
commission  of  the  crime  aforesaid,  in  manner 
and  form  aforesaid,  by  the  said  Milton  Raw- 
lins, Leonard  Rawlins,  Jesse  Rawlins,  and 
Alf  Moore,  did  yet  then  and  there  unlawful- 
ly, feloniously,  willfully,  and  of  their  malice 
aforethought  procure,  counsel,  and  command 
the  said  Milton  Rawlins,  Leonard  Rawlins, 
Jesse  Rawlins,  and  Alf  Moore  to  commit  the 
crime  of  murder  aforesaid.  And  the  Jurors 
aforesaid  upon  their  oaths  aforesaid,  do  say 
that  the  said  Milton  Rawlins,  Leonard  Raw- 
lins, Jesse  Rawlins,  and  Alf  Moore  then  the 
said  Willie  Carter  and  Carrie  Carter  in  man- 
ner and  form  aforesaid  unlawfully,  felonious- 
ly, willfully,  and  of  their  malice  aforethought 
did  kill  and  murder,  and  that  the  said  J.  G. 
Rawlins  and  Frank  Turner,  being  absent  at 
fhe  time  of  the  commission  of  said  crime  of 
murder,  did  then  and  there  unlawfully, 
feloniously,  willfully,  and  of  their  malice 
aforethought  procure,  counsel,  and  command 
the  said  Milton  Rawlins,  Leonard  Rawlins, 
Jesse  Rawlins  and  Alf  Moore  to  commit  the 
said  crime  in  manner  and  form  aforesaid. 
Contrary  to  the  laws  of  said  state,  the  good 
order,  peace,  and  dignity  thereof. 

"W.  E.  Thomas,  Solicitor  General. 

•*W.  L.  Carter,  Prosecutor, 

"July  Special  Term,  1905.'* 


Each  of  the  Rawlinses  filed  a  written 
motion  for  a  change  of  venue,  alleging  that 
the  special  term  of  the  court  had-  been  call- 
ed solely  for  the  purpose  of  trying  the  ac- 
cused, and  that,  as  this  was  done  in  response 
to  a  call  from  the  people  of  the  county,  that 
fact  alone  was  sujScient  evidence  that  the 
condition  of  the  public  mind  in  the  county 
was  such  that  they  could  not  get  a  fair  and 
impartial  trial  before  a  Jury  in  that  county ; 
that  on  account  of  the  wide  publicity  of  the 
case,  the  false  rumors  that  had  gone  out,  the 
high  feeling  and  excitement,  on  account  of 
which  the  special  term  had  been  called  with- 
in little  more  than  80  days  from  the  com- 
mission of  the  crime,  wMch  was  of  an  atro- 
cious nature,  it  would  be  impossible  to  obtain 
a  legal  trial  under  such  circumstances;  that 
a  large  portion  of  the  Jurors  had  formed  and 
expressed  opinions  as  to  the  guilt  of  the  ac- 
cused, either  from  evidence  that  had  been 
heard,  or  statements  that  had  been  made  In 
regard  to  the  crime;  and  that  evil-disposed 
persons  had  circulated  rumors  exceedingly 
damaging  to  the  accused,  and  that  the  con- 
dition of  the  public  mind  was  such  that  it 
was  impossible  for  the  Jury  to  hear  the  evi- 
dence and  arrive  at  a  verdict  in  the  manner 
which  the  constitution  and  the  law  required. 
Upon  this  motion  the  court  heard  evidence, 
and  after  a  consideration  of  the  evidence 
overruled  the  motions  for  a  change  of  venue^ 
and  each  of  the  defendants  excepted. 

Each  of  the  Rawlinses  filed  a  general  de- 
murrer to  the  indictment,  and  also  a  special 
depurrer  upon  the  following  grounds:  The 
Indictment  does  not  charge  any  overt  act 
that  J.  G.  Rawlins  did  to  make  him  an  ac- 
cessory before  the  fact  The  indictment  does 
not  charge  with'  sufficient  particularity  the 
facts  alleged  to  have  been  committed,  so  as 
to  put  the  accused  on  notice  of  the  par- 
ticular crime  that  each  was  charged  with. 
The  indictment  does  not  charge  with  suf- 
ficient particularity  the  Instrument  with 
which  the  killing  was  done,  simply  charging 
that  it  was  done  with  certain  guns.  The 
indictment  does  not  allege  which  one  of  the 
accused  killed  Willie  Carter,  and  which  one 
killed  Carrie  Carta:.  The  indictment  char- 
ges the  principals  and  accessories  before  the 
fact  in  the  same  count  and  in  the  same  in- 
dictment J.  G.  Rawlins  also  demurred  upon 
the  ground  that  the  Indictment  did  not  charge 
the  trial  and  conviction  of  the  principals  in 
the  first  degree,  or  set  up  the  record  of  the 
trial,  or  that  the  parties  were  unknown. 
Turner  also  filed  a  general  demurrer  to  the 
indictment,  as  well  as  a  special  demurr^ 
upon  the  ground  that  It  did  not  charge  any 
overt  act  on  his  part  to  make  him  an  acces- 
sory before  the  fact  All  of  the  demurrers 
were  overruled,  and  each  of  the  accused  ex- 
cepted. 

Each  of  the  Rawlinses  then  filed  a  chal- 
lenge to  the  array  of  the  Jury  impaneled  to 
try  them,  upon  the  same  grounds  upon  which 
they  had  challenged  the  grand  Jury.  These 
challenges  were  overruled,  and  each  excepted. 

Leonard  and  Jesse  Rawlins   were  tried 
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Jointly.  The  others  were  tried  separately. 
Milton,  Jesse,  and  J.  O.  Rawlins,  and  Alf 
Moore,  were  fonnd  gnllty  and  sentenced  to 
be  hanged.  Leonard  Rawlins  and  Turner 
were  found  guilty  and  sentenced  to  the  peni- 
tentiary for  life.  Each  of  the  Rawlinses  and 
Turner  filed  motions  for  a  new  trial,  which 
being  overruled,  each  excepted. 

John  R.  Cooper,  O.  M.  Smith,  A.  J.  Uttle, 
and  S.  M.  Vamedoe,  for  plaintiffs  in  error. 
W.  E.  Thomas,  Sol.  Gen.,  and  Jno.  a  Hart, 
Atty.  Gen.,  for  the  State. 

COBB,  P.  J.  1.  The  Constitution  de- 
clares that  "the  General  Assembly  shall  pro- 
vide by  law  for  the  selection  of  the  most 
experienced,  intelligent  and  upright  men  to 
serve  as  grand  Jurors,  and  intelligent  and 
upright  men  to  serve  as  traverse  .  Jurors. 
Nevertheless  the  grand  Jurors  shall  be  com- 
petent to  serve  as  traverse  Jurors."  Civ. 
Code,  1895,  $  6877;  Pen.  Code,  lSd5,  §  851. 
The  General  Assembly  has  provided  that  the 
selection  of  Jurors  shall  be  made  by  a  board 
of  Jury  commissioners  comi)osed  of  six  dis- 
creet persons  appointed  by  the  Judge  of  the 
superior  court  in  each  county.  Pen.  Code, 
1805,  S  813.  Upon  these  commissioners  de- 
volves the  duty  of  revising  the  Jury  list  at 
the  time  required  by  law.  In  this  revision 
they  are  limited  to  the  names  appearing  upon 
the  books  of  the  tax  receiver  of  the  county, 
and  they  are  authorized  and  required  to 
select  from  the  names  there  appearing  "up- 
right and  Intelligent  men  to  serve  as  Jurors.'* 
From  the  number  so  selected  they  are  requir- 
ed to  select  not  exceeding  two-flfths  "of  {he 
most  experienced,  intelligent  and  upright 
men  to  serve  as  gradd  Jurors."  "The  entire 
number  first  selected,  including  those  after 
selected  as  grand  Jurors,  shall  constitute  the 
body  of  traverse  Jurors  for  the  county." 
Pen.  Code  1895,  §  8ia  The  Constitution  does 
not  require  that  all  upright  and  intelligent 
men  shall  be  selected  as  Jurors.  If  it  were 
otherwise,  the  law  which  limits  the  Jury 
commissioners  to  names  appearing  upon  the 
tax  digest,  as  well  as  the  law  which  declares 
that  certain  county  ofiBcers  shall  not  be 
selected  as  Jurors,  would  be  invalid.  The 
Constitution  merely  fixes  the  qualifications 
of  a  Juror,  and  leaves  to  the  General  Assem- 
bly the  question  as  to  whether  all  of  those 
persons  or  a  lesser  number  shall  be  selected. 
The  law  passed  by  the  General  Assembly  for 
the  purpose  of  carying  into  effect  the  con- 
stitutional provision  does  not  require  that  all 
persons  possessing  the  constitutional  quali- 
fications shall  be  selected.  It  reposes  in 
the  Jury  commissioners,  not  only  the  author- 
ity to  determine  what  men  have  these  quali- 
fications, but  how  many  of  such  men  shall 
be  selected  for  Jury  duty  in  the  county.  The 
Jury  commissioners  may  select  all  belonging 
to  this  class,  or  they  may  select  a  lesser 
number.  The  Jury  list  of  the  county  is  not 
to  be  made  up  of  any  given  number,  but  this 
Is  a  matter  left  to  the  discretion  of  the  Jury 


commissioners.  The  number  of  persons 
selected  for  Jury  service  is  to  be  determined 
by  the  Jury  commissioners  in  the  exercise  of 
a  wise  discretion,  taking  into  consideration 
the  whole  number  of  persons  liable  to  Jury 
service,  the  volume  of  business  to  be  trans- 
acted in  the  various  courts  which  requires 
the  presence  of  Jurors,  as  well  as  the  facilita- 
tion of  business  in  such  courts.  They  should 
keep  in  mind  on  the  one  hand  the  right  of 
those  entitled  to  a  Jury  trial,  whether  in 
civil  or  criminal  cases,  and  on  the  other  hand 
the  right  of  those  who  are  subject  to  Jury 
duty,  making  the  list  embrace  such  a  num- 
ber as  will  enable  the  courts  to  be  carried 
on  according  to  the  spirit  of  the  Constitution 
and  the  law,  and  at  the  same  time  not  mak- 
ing the  number  so  small  that  Jury  service 
would  become  burdensome  upon  those  select- 
ed for  that  duty.  One  placed  upon  the  Jury 
list  by  the  commissioners  is,  so  far  as  Jury 
service  Is  concerned,  declared  to  be  Intelli- 
gent and  upright  But  the  fact  that  a  per- 
son's name  Is  not  upon  the  Jury  list  of  the 
county  is  no  evidence  that  he  is  not  intelli- 
gent and  upright,  nor  that  the  commissioners 
did  not  consider  him  as  such.  The  Con- 
stitution fixes  the  class  subject  to  this  duty. 
The  Jury  commissioners,  under  the  authority 
of  the  General  Assembly,  select  those  mem- 
bers of  that  class  who  shall  be  called  upon 
to  perform  the  duty.  The  Jury  commission- 
ers should  not  omit  from  the  Jury  list  per- 
sons possessing  the  qualifications  required  by 
law,  unless  In  their  opinion  the  omission  of 
such  persons  as  a  class  would  tend  to  facili- 
tate the  business  of  the  courts.  Persons 
possessing  the  qualifications  required  by  law 
should  not  be  excluded  because  they  form 
a  class  of  persons  holding  to  a  particular 
religious  l)elief,  or  belonging  to  a  particular 
political  party  or  society,  or  because  they 
entertain  views,  on  any  matter  not  affecting 
the  good  order  of  the  community  or  the  pres- 
ervation of  the  public  morals,  different  from 
the  larger  number  of  the  community  in 
which  they  live.  But  if  there  is  a  class 
of  persons,  some  of  whom  possess  the  quali- 
fications required  and  others  do  not,  whose 
business  or  avocation  is  such  that  they  are 
all  entitled  under  the  law  to  claim  an  ex- 
emption from  Jury  service,  or  who  would 
probably  be  excused  from  Jury  service  on 
application  to  the  Judge,  the  omission  of  the 
entire  class  from  the  Jury  list  would  not  be 
an  abuse  of  discretion  on  the  part  of  the 
commissioners;  such  exclusion  being  cal- 
culated to  facilitate  the  business  of  the  court 
and  avoid  the  delay  incident  to  the  summon- 
ing of  Jurors  to  take  the  place  of  Jurors 
excused  from  service. 

All  of  the  classes  that  were  alleged  to  havo 
been  excluded  from  the  Jury  box  in  the 
present  case  belonged  to  either  one  or  the 
other  of  the  classes  above  referred  to.  They 
were  either  exempt,  or  their  business  was  of 
such  a  character  that  it  was  reasonably  certain 
that  the  Judge  would  excuse  them  from  serv- 
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Ice.  There  was  no  averment  in  the  challenge 
that  the  exclusion  was  due  to  fraud,  or  any 
Improper  motive.  There  was  no  suggestion 
that  either  the  grand  or  traverse  Jurors 
drawn  for  service  did  not  possess  the  quali- 
fications required  by  law.  There  was  no  ob- 
jection to  any  of  the  jurors  that  were  on 
either  list.  The  sole  objection  was  that  the 
list  was  deficient  in  number.  In  Daniel 
0*Conneirs  Oase  the  jury  was  selected  under 
an  act  requiring  that  the  names  of  all  per* 
sons  possessing  qualifications  required  by 
law  should  be  selected,  and  still  a  challenge 
to  the  array,  that  the  jurors  had  been  illegal- 
ly and  fraudulently  selected  for  the  purpose 
of  prejudicing  the  parties  upon  trial,  was 
stricken  on  demurrer,  and  this  ruling  was 
afllrmed  by  a  full  court  on  the  motion  for  a 
new  trial,  and  finally  affirmed  by  the  House 
of  Ix>rds,  though  Lord  Dennan  and  Lord 
Campbell  were  of  the  contrary  opinion. 
Thompson  &  Merriam  on  Juries,  §  140. 
While  this  ruling  does  not  commend  itself, 
at  the  same  time  we  thini:  it  clear  that  where 
the  law  reposes  in  a  body  of  public  officers 
the  selection  of  persons  of  given  qualifica* 
tions  for  service  as  jurors,  and  there  Is  no 
charge  of  fraud  or  purpose  to  prejudice  the 
rights  of  the  parties  on  trial,  and  no  ob- 
jection to  any  of  the  jurors  thus  selected,  a 
challenge  to  the  array  should  not  be  sustained 
merely  for  the  reason  that  there  were  other 
jurors  possessing  the  qualifications  required 
who  might  have  been  added  to  the  list  if  the 
commissioners  had  seen  proper  to  Include 
them.  In  People  v.  Jewett,  3  Wend.  814, 
the  accused  and  others  were  indicted  for  the 
offense  of  conspiracy  to  abduct  William 
Morgan.  It  was  claimed  that  the  conspira- 
tors acted  with  the  Masons,  whose  secrets 
Morgan  disclosed.  A  challenge  to  the  array 
of  the  jurors  was  made  upon  the  ground  that 
the  supervisors  whose  duty  it  was  to  select 
the  jurors  had  excluded  from  the  list  all 
persons  who  were  Masons,  and  had  included 
therein  many  persons  who  were  anti-Masonic 
in  their  feelings.  The  qualifications  fixed  by 
law  for  jurors  were  that  they  should  be  pos- 
sessed of  certain  property  qualifications, 
should  be  men  of  integrity,  fair  character, 
sound  judgment,  and  well  informed.  There 
was  no  complaint  that  any  of  the  men 
selected  failed  of  these  qualifications.  While 
Chief  Justice  Savage  expressed  in  his  opinion 
his  condemnation  of  the  exclusion  of  any 
set  of  men  on  account  of  their  belonging  to 
an  association  or  fraternity,  it  was  held  that 
the  challenge  to  the  array  was  properly 
overruled.  The  Chief  Justice  in  his  opinion 
said:  "Whilst  those  who  are  selected  are 
nnexceptionable,  the  fact  that  others  equally 
unexceptionable  are  excluded  Is  no  cause  of 
challenge  of  the  array.  A  challenge  can  be 
supported  only  by  showing  that  the  persons 
selected  are  not  qualified  according  to  the 
requirements  of  the  statute."  There  was 
nothing  In  the  action  of  the  jiiry  commission- 
ers complained  of  which  was  in  violation  of 


any  provision  of  the  Constitution  or  any 
statute  of  this  state,  nor  is  there  anything 
in  the  statute  providing  for  the  creation  of 
the  board  of  jury  commissioners  and  pre- 
scribing its  duty  which  could  be  held  a  denial 
of  due  process  of  law  or  of  the  equal  protec- 
tion of  the  laws,  or  an  abridgment  of  the 
privileges  and  immunities  of  a  citizen,  with- 
in the  meaning  of  the  different  provisions  of 
the  Constitution  of  the  United  States. 

2.  The  Constitution  requires  that  one 
charged  with  crime  shall  be  tried  in  the 
county  where  the  offense  was  committed, 
unless  the  judge  is  satisfied  that  an  impartial 
jury  cannot  be  obtained  In  that  county. 
Pen.  Code  1895,  S  29.  When  the  judge  is  so 
satisfied,  he  is  authorized  to  change  the 
venue  of  the  triaJ.  In  determining  this 
question  he  is  authorized  to  hear  evidence  in 
order  to  throw  light  on  the  condition  of  the 
public  mind,  as  well  as  to  take  into  con- 
sideration what  may  fall  under  his  observa- 
tion as  the  presiding  judge  of  the  court 
The  matter  is  of  necessity  left  by  the  law 
largely  to  his  discretion.  No  one  could  be 
better  endowed  with  this  power  than  a  fear- 
less and  conscientious  judge,  who  is  present 
in  the  county,  and  can  observe  the  manner 
and  conduct  of  the  people,  and  can  hear  the 
testimony  of  those  witnesses  who  may  be 
called  by  the  accused  and  those  called  by  the 
state,  as  well  as  the  testimony  of  any  wit- 
ness he  may  see  fit  of  his  own  motion  to  bring 
before  him.  While  under  the  law  this  court 
has  the  right  to  review  a  judgment  over- 
ruling a  motion  to  change  the  venue,  such  a 
judgment  will  never  be  overruled  unless  it 
is  manifest  from  the  record  that  the 
discretion  vested  in  the  judge  has  been 
abused,  and  as  a  result  the  accused  has 
been  forced  to  trial  in  a  county  where  it 
was  impossible  for  him  to  obtain  a  fair 
trial  before  an  impartial  jury.  The  judge 
in  the  present  case  heard  evidence,  and  no 
doubt  took  into  consideration  as  well  those 
things  which  fell  under  his  observation  not 
detailed  in  the  evidence,  and  which  of  neces- 
sity could  not  be  detailed,  and,  after  con- 
sideration of  the  motion,  overruled  the  same. 
See  White  v.  State,  100  Ga.  669,  28  S.  B. 
423  (1). 

8.  The  general  rule  is  that  an  accessory 
before  the  fact  cannot  be  tried  until  after 
the  conviction  of  the  principal,  but  this  does 
not  prevent  the  indictment  of  the  principal 
and  the  accessory  before  the  fact  at  the 
same  term  of  the  grand  jury  and  in  the  same 
bill.  Stone  v.  State,  118  Oa.  707,  45  S.  B. 
630,  98  Am.  St  Rep.  145.  It  is  also  permis- 
sible to  embrace  the  accusation  against  the 
accessory  before  the  fact  in  the  same  count 
in  which  the  principal  is  charged.  Bishop 
V.  State,  118  Ga.  799,  46  S.  E.  614.  When  so 
indicted,  of  course,  it  is  not  necessary  to  al- 
lege the  trial  and  conviction  of  the  principal, 
or  that  the  principal  Is  unknown  or  for  otlier 
reason  cannot  be  tried. 

4.  The  indictment  charges  that  the  four 
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alleged  principals  committed  the  offense  of 
murder  upon  named  persons,  and  then  pro- 
ceeds to  charge  that  J.  G.  Rawlins  and 
Frank  Turner,  being  absent  at  the  time  of 
the  commission  of  the  crime,  did  "unlaw- 
fully, feloniously,  willfully,  of  their  malice 
aforethought,  procure,  counsel,  and  com- 
mand" the  alleged  principals  to  commit  the 
crime.  Complaint  is  made  that  there  is 
nothing  in  this  language  which  charges  the 
alleged  accessories  before  the  fact  with  any 
act  which  would  make  them  accessories. 
That  which  makes  one  an  accessory  before 
the  fact  is  procuring,  counseling,  and 
commanding  another  to  commit  a  crime, 
and  this  is  the  only  act  necessary  to  con- 
stitute the  offense,  and  when  it  is  charged 
in  the  language  of  the  statute  that  the  ac- 
cused did  procure,  counsel,  and  command 
the  alleged  principal  to  commit  the  crime, 
he  is  charged  in  terms  with  that  which 
constitutes  the  offense,  and  it  is  hard  to  con- 
ceive how  the  charge  could  be  made  more 
clear  and  more  specific. 

5.  The  principals  were  jointly  charged 
with  killing  each  of  the  persons  named  in 
the  indictment,  and  each  was  therefore  char- 
ged with  the  murder  of  both.  The  allega- 
tions were  sufficiently  specific  to  put  them 
upon  notice  of  exactly  what  they  were 
charged  with,  and  it  was  unnecessary  to 
allege  which  one  killed  Willie  Garter  and 
which  one  killed  Carrie  Carter,  when  it 
was  distinctly  alleged  that  all  were  engaged 
in  the  killing  of  both.  The  objection  in 
the  demurrer  that  each  was  not  put  upon 
notice  of  what  was  charged  against  him  Is 
therefore  without  merit  The  indictment 
also  charged  that  the  killing  was  done  with 
certain  guns,  and  the  objection  that  there 
was  no  allegation  as  to  what  were  the  in- 
struments used  in  the  perpetration  of  the 
offense  was  also  without  merit. 

6.  The  special  grounds  in  the  motion  for 
a  new  trial  filed  by  Milton  Rawlins  will 
now  be  disposed  of.  Complaint  is  made 
that  the  court  overruled  the  motion  for  a 
continuance  based  upon  the  absence  of  wit- 
nesses whose  testimony  was  claimed  to  be 
material.  In  a  note  to  this  ground  the  Judge 
says  the  motion  was  overruled,  and  counsel 
was  notified  that  the  case  would  be  called 
for  trial  on  the  following  morning,  and  in 
the  meantime  any  number  of  officers  requir- 
ed would  be  furnished  to  send  for  and  bring 
into  court  the  witnesses  who  were  absent, 
and  such  officers  were  furnished^  and  all 
the  witnesses  were  brought  into  court  with 
the  exception  of  those  whom  the  counsel 
for  the  accused,  in  a  subsequent  recess  of 
the  court,  informed  the  court  he  would  not 
require,  and  when  the  case  was  called  on 
the  following  morning  there  was  no  further 
motion  for  a  postponement  It  is  apparent 
from  this  statement  that  this  assignment 
of  error  is  without  merit. 

7.  In  one  ground  of  the  motion  for  a  new 
triai  it  iB  alleged  that  the  court  allowed  and 


permitted  the  audience  to  cheer  the  Solicitor 
General  while  he  was  making  his  concluding 
argument,  and  failed'  to  rebuke  those  en- 
gaged in  this  disorder.  No  motion  for  a 
mistrial  was  made,  nor  was  any  ruling  in- 
voked by  counsel  for  the  accused  because 
of  this  disorder,  and  the  assignment  of  error 
is  simply  upon  the  silence  of  the  Judge  in  re- 
gard to  the  same.  In  a  note  to  this  ground 
the  Judge  says  that  the  applause  was 
brought  about  by  a  colloquy  between  the 
Solicitor  General  and  counsel  for  the  accus> 
ed,  in  which  nothing  was  said  about  the  ac- 
cused, or  any  circumstance  of  the  case,  and 
that  immediately  upon  the  happening  of  the 
disorder  he  suppressed  it  and  corrected  it 
This  assignment  of  error  might  probably  be 
disposed  of  tor  the  reason  that  the  state- 
ments in  the  ground  are  not  certified,  as 
the  facts  stated  in  the  certificate  are  antag- 
onistic to  those  stated  in  the  ground.  But, 
without  basing  the  matter  solely  upon  this 
point  of  practice,  it  is  sufficient  to  say  that 
neither  in  the  ground  nor  in  the  certificate 
of  the  Judge  are  the  facts  sufficiently  stated 
for  this  court  to  determine  whether  the  in- 
cident in  its  details  was  of  such  a  character 
as  to  be  so  prejudicial  to  the  accused  as  to 
require  a  reversal  of  the  Judgment,  even  if 
the  question  was  properly  before  us  upon 
an  assignment  of  error  based  upon  some 
ruling  of  the  Judge  at  the  time  the  disorder 
occurred.  Of  course,  a  Judge  should  suppress 
disorder  and  rebuke  and  punish  those  en- 
gaged in  it,  without  waiting  for  action  on 
the  part  of  the  counsel  or  parties  interested 
in  the  case;  but,  as  a  general  rule,  error 
cannot  be  assigned  upon  the  failure  of  the 
court  to  interpose  under  such  circumstances 
of  its  own  motion.  Even  in  a  criminal  case 
a  Judgment  will  not  ordinarily  be  reversed 
for  misconduct  of  counsel,  parties,  or  spec- 
tators, unless  a  ruling  upon  such  conduct 
is  invoked  from  the  Judge  at  the  time  it 
occurred.  O'Dell  v.  State,  120  Ga.  152,  47 
S.  E.  577  (5).  The  facta  of  the  Woolfolk 
Case  were  extraordinary  and  exceptional, 
and  the  reversal  of  the  Judgment  in  that 
case  was  not  based  entirely  upon  the  mis- 
conduct of  the  spectator  which  had  passed 
without  a  proper  rebuke  from  the  Judge. 
See  Woolfolk  v.  State,  81  Ga.  652,  8  S.  B. 
724  (4). 

8.  The  four  persons  charged  as  principals 
in  the  indictment,  and  one  of  them  charged 
as  an  accessory  before  the  fact  were  all 
arraigned  at  the  same  time,  over  the  objec- 
tion of  the  counsel  for  the  accused  in  the 
present  case.  Error  is  assigned  upon  this 
action  of  the  court  It  is  claimed  that  &• 
the  accused  had  elected  to  be  tried  separate- 
ly, they  should  be  arraigned  separately. 
There  is  no  merit  in  this  exception.  All  of 
the  persons  charged  in  the  indictment  may 
be  arraigned  at  one  time,  and  so  long  as 
their  right  to  a  separate  trial,  if  they  desire 
it  is  not  interfered  with  by  the  court,  a 
Joint  arraignment  cannot  be  said  to  be  pre;}- 
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udicial  to  any  one  of  them.  As  the  Judge 
recognized  the  right  of  the  accused  to  a 
separate  trial,  and  accorded  them  that  trial, 
we  cannot  see  that  any  harm  resulted  from 
the  Joint  arraignment  2  Enc.  P.  &  P.  67& 
9.  While  the  case  was  in  progress  the 
sheriff  came  Into  court,  and  In  the  presence 
of  the  Jury  said  to  the  Judge:  "Mrs.  Raw- 
lins sent  me  for  her  grip  downstairs.  I 
have  it  here,  and  it  has  a  pistol  in  it" 
Counsel  for  the  accused  immediately  object- 
ed to  this  statement,  unless  It  was  explained, 
stating  that  Mrs.  Rawlins  had  been  travel- 
ing through  the  country  with  her  daughters, 
and  that  she  carried  the  pistol  for  their 
protection.  The  Judge  then  remarked  that 
be  would  instruct  the  sherifT  to  take  the 
pistol  out  of  the  grip  before  delivering  it  to 
Mrs.  Rawlins.  The  court  then  took  a  recess, 
and  upon  reassembling  counsel  for  the  ac- 
cused made  a  motion  for  a  mistrial,  claim- 
ing that  the  sheriff  had  come  into  court  In  a 
very  excited  manner  and  had  made  the  state* 
ment  in  the  presence  of  every  one  in  the 
courtroom.  Including  the  Jury.  The  court 
then  proceeded  to  hear  evidence  from  Mrs. 
Rawlins  and  the  sheriff  as  to  the  circum- 
stances under  which  the  pistol  was  placed  in 
the  grip,  and  also  the  purpose  of  Mrs.  Raw- 
lins in  having  it  there,  and  it  appeared  that 
it  was  there  solely  for  the  purpose  stated 
by  counsel;  that  is,  for  the  protection 
of  Mrs.  Rawlins  and  her  daughters  while 
traveling  through  the  country.  It  alsb  ap- 
peared that  the  grip  was  sent  for  at  the  re- 
quest of  Mrs.  Rawlins,  to  take  therefrom  a 
letter  which  counsel  desired.  The  Solicitor 
General  admitted  in  the  presence  of  the 
Jury  that  the  entire  statement  and  conten- 
tion of  counsel  as  to  the  presence  of  the 
pistol  was  as  stated  by  him,  and  that  it  was 
not  placed  in  the  satchel  or  brought  into 
court  for  any  improper  purpose,  and  moved 
the  court  to  instruct  the  Jury  that  the  inci- 
dent should  not  in  any  way  prejudice  the 
case  of  the  accused.  The  court,  after  hear- 
ing the  evidence,  as  well  as  the  statement 
of  the  Solicitor  General  and  counsel  for  the 
accused,  overruled  the  motion  for  a  mis- 
trial, and  instructed  the  Jury  that  the  inci- 
dent should  have  no  weight  with  them  in 
making  up  their  verdict  Without  reference 
to  the  manner  in  which  the  sheriff  obtained 
the  information  that  the  pistol  was  in  the 
satchel,  whether  by  an  unauthorized  search 
or  not,  when  it  came  to  his  knowledge  that 
it  was  there  and  the  satchel  was  brought 
into  court,  It  was  his  duty  to  inform  the 
Judge  of  this  fact  But  this  should  have 
been  communicated  to  the  Judge  privately, 
and  not  in  open  court  In  the  presence  of 
the  jury,  and  the  conduct  of  the  sheriff  In 
making  this  communication  In  this  public 
manner  was  reprehensible.  But  after  the 
entire  matter  had  been  Investigated,  and 
the  Jury  fully  Informed  as  to  the  circum- 
stances as  seems  to  have  been  the  case  ft-om 


the  record,  and  an  instruction  by  the  Judge 
that  the  incident  should  have  no  weight 
whatever  with  them,  it  was  not  error  to 
overrule  the  motion  for  a  mistrial. 

10.  One  of  the  witnesses  for  the  state 
was  an  alleged  accomplice.  It  appeared  that 
he  had  made  a  confession  to  the  officers  who 
arrested  him  as  to  his  participation  In  the 
crime,  and  that  he  was  then  called  as  a  wit- 
ness for  the  state  and  testified  as  such. 
Objection  was  made  to  the  admissibility  of 
his  testimony,  upon  the  ground  that  he  had 
made  a  confession  to  the  officers  which  was 
improperly  obtained,  being  the  result  of  his 
being  put  in  fear  at  the  time  he  made  it 
It  was  claimed  that  the  confession  was  not 
voluntary,  and  was  made  under  such  cir- 
cumstances that  if  the  witness  had  been  on 
trial  it  would  not  have  been  admitted  as 
evidence.  The  contention  is  that,  as  this 
confession  would  not  be  admissible  against 
him  if  he  was  placed  on  trial,  he  is  not 
competent  to  testify  against  his  associates 
to  the  facts  disclosed  in  the  confession,  and 
which  he  reiterated  upon  the  witness  stand. 
Evidence  that  the  officers  first  obtained  in- 
formation as  to  his  participation  in  the  crime 
by  placing  him  under  the  Infiuence  of  fear, 
and  that  at  the  time  of  the  trial  he  still 
labored  under  this  fear,  would  be  admissible 
to  go  to  the  Jury  along  with  his  testimony,  in 
order  that  they  might  determine  upon  the 
weight  to  be  given  it;  but  neither  the  im- 
proper methods  used  In  obtaining  the  con- 
fession nor  the  apprehension  under  which 
the  witness  labored  during  the  trial  would 
render  him  an  incompetent  witness.  The 
court  permitted  the  accomplice  to  testify, 
not  only  as  to  what  had  been  previously 
said  by  him  in  his  confession  to  the  officers, 
but  also  as  to  all  the  circumstances  under 
which  the  confession  had  been  made.  His 
testimony  as  to  the  confession  and  all  the 
circumstances  went  to  the  Jury.  They  were 
thus  enabled  to  determine  whether  his  evi- 
dence was  of  such  a  character  as  to  be  en- 
titled to  any  weight  at  all.  There  was  no 
error  in  admitting  the  testimony  of  this 
witness,  nor  in  any  of  the  various  rulings 
complained  of  in  reference  to  Its  admission. 

11.  Evidence  was  admitted  tending  to 
show  that  there  was  a  state  of  bad  feeling 
between  the  Carter  family  and  the  Rawlins 
family,  and  especially  between  the  heads  of 
the  two  families.  This  evidence  was  object- 
ed to  on  the  ground  that  the  evidence  of  bad 
feeling  should  be  limited  to  any  bad  feeling 
that  might  exist  between  Milton  Rawlins  and 
the  children  that  were  killed.  There  was  no 
merit  in  this  objection.  The  state  of  feel- 
ing existing  between  the  father  of  the  accus- 
ed and  the  father  of  the  deceased  was  perti- 
nent, and  especially  was  it  pertinent  to 
show  a  state  of  bad  feeling  generally  be- 
tween the  two  families  The  weight,  of 
course,  to  be  given  to  this  testimony,  was  tn 
be  determined  by  the  Jury  In  ascertaining 
whether  there  was  a  motive  for  the  accused 
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on  trial  to  commit  the  crime  with  which  he 
was  charged. 

12.  EiTidence  was  admitted  showing  that 
J.  G.  Rawlins  had  had  a  conference  with  the 
witness  Moore  before  the  crime  was  commit- 
ted, in  which  he  gave  him  certain  instructions 
in  reference  to  the  commission  of  the  crime, 
and  there  \^as  also  evidence  that  on  the 
morning  before  the  killing  J.  Q.  Rawlins 
went  to  the  house  of  a  neighbor  and  obtained 
a  gun  which  belonged  to  him,  but  which  had 
been  In  possession  of  his  neighbor  for  about 
a  year,  and  also  that  on  the  morning  after 
the  killing  J.  G.  Rawlins  obtained  a  loan  of 
$110  from  a  bank  in  Valdosta.  The  objec- 
tion to  this  testimony  was  that  anything  J. 
0.  Rawlins  did  or  said  In  the  absence  of  Mil- 
ton Rawlins  was  inadmissible  against  the 
latter.  It  appeared  from  the  testimony  of 
Moore,  the  accomplice,  that  he  and  the  three 
sons  of  J.  G.  Rawlins  were  to  slay  the  en- 
tire Carter  family,  and  that  Moore  was  to 
receive  $100  for  his  participation  in  the 
crime,  and  that  this  $100  was  to  be  paid 
him  the  morning  after  the  crime  was  com- 
mitted. There  was  evidence  tending  to  es- 
tablish that  the  persons  indicted  had  con- 
spired to  slay  the  entire  Garter  family,  and 
that  J.  G.  Rawlins  was  the  Instigator  and 
originator  of  the  schema  Whether  this  con- 
spiracy was  In  fact  established  was  a  ques- 
tion for  the  jury,  but  there  was  enough  evi- 
dence tending  prima  facie  to  establish  it  to 
authorize  the  admission  of  the  acts  of  the 
alleged  conspirators;  the  Jury  to  give  the 
evidence  such  weight  as  they  saw  fit  In  the 
event  the  conspiracy  was  established.  There 
was  no  error  In  admitting  this  testimony. 
Carter  v.  State,  106  Ga.  372,  32  S.  E.  345, 
71  Ann.  St  Rep.  262  (5),  and  case  cited. 

13.  The  court,  in  charging  upon  the  de- 
fense of  an  alibi,  used  language  which  was 
calculated  to  create  the  impression  that  the 
defense  of  an  alibi  must  be  established  to 
the  satisfaction  of  the  Jury  beyond  a  rea- 
sonable doubt;  but  before  the  Jury  retired 
the  court  called  their  attention  to  this  por- 
tion of  the  charge,  and  corrected  any  error 
thus  made.  The  court  also  admitted  in  evi- 
dence an  indictment  against  J.  G.  Rawlins, 
which  charged  him  with  assault  with  intent 
to  murder  upon  Carter,  the  prosecutor,  and 
a  peace  bond  which  had  been  given  by 
Rawlins  at  the  instance  of  Carter.  The  So- 
licitor General  was  permitted  to  withdraw 
this  evidence  from  the  consideration  of  the 
Jury,  and  the  Jury  was  Instructed  by  the 
Judge  that  the  evidence  was  withdrawn  from 
their  consideration,  and  they  were  not  to 
consider  it  at  all.  While  we  realize  that  an 
impression  once  made  upon  the  minds  of  a 
Jury,  either  by  the  charge  of  the  court  or 
by  the  admission  of  evidence,  cannot  always 
be  entirely  removed,  still  when  an  error  has 
been  committed,  and  the  Judge  does  all  in 
his  power  to  correct  the  effect  of  the  error, 
the  law  generally  prevents  the  party  against 
whom  the  error  was  committed  from  com- 


plaining of  it  In  regard  to  the  error  in  the 
charge,  as  well  as  the  error,  if  it  was  such, 
in  admitting  the  evidence,  the  correction  was 
as  complete  in  each  Instance  as  it  was  possi- 
ble, and  we  cannot  say  that  there  was  any- 
thing which  appears  in  the  record  to  show 
that  the  prejudicial  effect  of  the  error  upon 
the  minds  of  the  Jury  was  not  removed. 
There  may  be  an  error  of  such  a  character 
that  nothing  done  by  the  Judge  can  correct 
the  harmful  effect  of  it;  but  this  occurs  in 
rare  instances,  and  it  is  almost  universally 
held  that  an  error  in  Instruction  is  sufficient- 
ly corrected  by  attention  being  called  to  the 
improper  instruction  and  a  proper  instruc- 
tion being  given,  and  that  an  error  in  the 
admission  of  evidence  is  sufficiently  cor- 
rected by  its  being  withdrawn  from  the  con- 
sideration of  the  Jury,  with  a  statement  to 
them  that  they  are  not  to  consider  it  Any 
other  general  rule  than  this  would  result  tn 
a  verdict  being  vitiated  in  every  case  where 
the  evidence  was  voluminous,  the  charge 
lengthy,  and  the  trial  protected: 

There  was  no  error  in  falling  to  charge 
upon  the  law  of  confessions  and  the  law  of 
duress,  as  there  was  no  evidence  authorizing 
instructions  upon  these  subjects.  There  were 
a  number  of  other  assignments  of  error  upon 
the  charge;  but,  when  these  portions  are 
read  in  connection  with  the  entire  charge* 
it  is  apparent  that  there  was  nothing  in  any 
of  them  which  would  prejudice  the  accused. 
There  was  sufficient  foundation  for  the  ad- 
mission of  the  dying  declarations.  If  any 
fuller  instruction  on  the  subject  of  dying  dec- 
larations than  those  given  were  desired, 
counsel  for  the  accused  should  have  pre- 
sented it  in  an  appropriate  written  request 
The  counsel  in  his  argument  to  the  Jury 
having  admitted  that  a  murder  had  been 
committed,  there  was  no  error  committed  by 
the  Judge  in  referring  to  that  fact  in  his 
charge. 

14.  The  motion  for  a  new  trial  in  the  case 
of  Jesse  and  Leonard  Rawlins  raises  a  num- 
ber of  questions  which  are  similar  in  their 
nature  to  those  raised  by  the  motion  filed 
by  Milton  Rawlins,  and  so  far  as  these  ques- 
tions are  concerned  further  discussion  is  un- 
necessary. We  will  now  treat  of  such  of 
the  special  grounds  as  relate  to  questions  not 
already  discussed.  Objection  was  made  to 
the  panel  of  Jurors  put  upon  the  accused, 
upon  the  ground  that  there  were  included  in 
such  panel  Jurors  who  had  been  called  and 
rejected  on  the  trial  of  Milton  Rawlins. 
These  objections  were  overruled,  and  this 
ruling  Is  assigned  as  error,  for  the  reason 
that  such  Jurors  had  formed  or  expressed  an 
oplnioh  as  to  the  guilt  or  innocence  of  the 
accused.  This  objection  was  in  the  nature 
of  a  challenge  to  the  array.  It  is  well  set- 
tled that  it  is  not  a  proper  ground  for  a 
challenge  to  the  array  that  the  panel  in- 
cludes individual  Jurors  who  would  be  dis- 
qualified to  try  the  case.  Such  Juroi-s  can 
be  eliminated  from  the  panel  by  a  challenge 
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to  the  poll.  Ab  was  aaid  in  Hmnpbrles  r. 
State,  too  6a.  261,  28  a  IL  26:  *«If  the  panel 
contained  any  Jurors  who  were  subject  to 
challenge,  the  accused  would  have  an  oppor- 
tunity, when  they  were  put  upon  their  voir 
dire  and  qualijQed,  to  show  the  fact  of  such 
disqualification  by  putting  the  individual  Ju- 
ror upon  the  court  as  a  trior.  It  is  possi- 
ble that  a  challenge  to  the  array  would  be 
overruled,  where  the  entire  panel  was  com- 
posed of  persons  who  would  be  subject  to 
challenge  to  the  polls;  and,  on  the  other 
hand,  a  panel  made  up  of  Jurors  not  sub- 
ject to  any  challenge  to  the  polls  might  be 
set  aside  on  a  challenge 'to  the  array.  A 
challenge  to  the  array  goes  to  the  form  and 
manner  of  making  up  the  panel,  without  re- 
gard to  the  objections  to  the  individual  Jurors 
who  compose  it;  while  the  challenge  to  the 
poll  is  directed  solely  to  an  objection  which 
is  inherent  in  the  individual  Juror."  See, 
also,  Thompson  v.  State,  109  6a.  272,  34  S. 
E.  S79;  Teal  v.  State,  119  6a.  102,  45  S.  B. 
964  (2);  Taylor  v.  State,  121  6a.  343,  49  S. 
E.  303. 

15.  The  accused  being  tried  Jointly,  each 
demanded  the  right  to  challenge  peremp- 
torily 20  Jurors.  This  right  was  accorded 
to  them.  Their  counsel  then  objected  to  the 
Solicitor  6eneral  being  allowed  20  peremp- 
tory challenges.  In  Oruce  v.  State,  59  6a. 
83,  it  was  held  that  where  two  are  tried 
Jointly  for  a  felony  each  is  entitled  to  20 
po-emptory  challenges.  In  Butler  v.  State, 
92  Ga.  001, 19  S.  E.  51,  it  was  held  that  where 
two  are  tried  Jointly  for  a  capital  offense^ 
and  neither  waives  his  peremptory  chal- 
lenges, the  state  is  allowed  one-half  the  whole 
number  of  challenges  which  the  law  allows 
to  both. 

10.  Exception  was  taken  to  the  following 
charge:  "The  testimony  of  an  accomplice 
In  a  case  is  not  sufficient  of  itself  to  convict 
a  party  charged  with  the  commission  of  a 
crime,  under  the  law.  That  testimony,  in 
order  to  authorize  you  to  convict,  must  be 
corroborated,  and  the  extent  of  the  corrob- 
oration of  the  testimony  is  a  question 
entirely  for  the  Jury.  However  strong  it 
may  be,  or  however  slight  it  may  be^  Is 
a  question  for  you  to  determine,  and  you 
will  give  it  such  credit  as  you  believe  under 
the  law  it  Is  entitled  to."  The  assignment 
of  error  upon  this  charge  is  that  the  Judge 
Instructed  the  Jury  that  slight  evidence  might 
corroborate  the  testimony  of  an  accomplice, 
and  there  was  a  failure  to  instruct  the  Jury 
that  corroborating  evidence  must  connect  the 
accused  with  the  commission  of  the  crime. 
The  Jury  are  not  authorized  to  convict  upon 
the  uncorroborated  testimony  of  an  accom- 
plice. What  shall  be  the  extent  of  this  cor- 
roboration ia  a  question  to  be  determined  by 
the  Jury.  It  may  be  strong,  or  it  may  be 
slight;  but  in  each  case  it  must  be  of  such 
character  as  to  satisfy  the  minds  of  the  Jury 
as  to  the  connection  of  the  accused  with  the 
criminal  enterprise.    As  was  held  In  Ohap- 


man  r.  State,  109  6a.  164,  34  &  E.  369,  the 
Judge  should  not  charge  the  Jury  as  matter 
of  law  that  slight  evidence  Is  sufficient  to 
corroborate  the  testimony  of  an  accomplice; 
but  as  matter  of  fact  slight  evidence  is  suf- 
ficient, if  it  is  satisfactory  to  the  minds  of 
the  Jury.  The  objection  to  the  charge  in  the 
Chapman  Case  was  that  it  was  calculated  to 
make  an  impression  in  the  minds  of  the  Jury 
that  any  corroboration,  however  slight,  would 
compel  them  to  treat  the  testimony  of  the 
accomplice  as  corroborated.  In  the  present 
case  the  Judge  distinctly  charged  the  Jury 
more  than  once  that  the  testimony  of  an 
accomplice,  uncorroborated,  was  not  suf- 
ficient to  convict  He  also  charged  fully 
upon  the  law  of  reasonable  doubt,  and  the 
extract  from  the  charge  above  quoted,  when 
taken  in  connection  with  the  entire  charge^ 
was  not  calculated  to  mislead  the  Jury  in  re- 
gard to  the  amount  of  corroboration  required. 
He  tells  them  in  terms  it  is  a  question  for 
them  to  determine,  and  they  are  to  consider 
the  corroboration,  whether  it  be  strong  or 
slight;  and  the  effect  of  the  charge  is  simply 
to  state  that  it  1b  for  the  Jury  to  determine 
whether  the  corroboration  was  of  such  a 
character  as  to  satisfy  their  niinda  The 
charge  did  not  in  distinct  ternus  state  to  the 
Jury  that  the  corroboration  must  connect  the 
accused  with  the  criminal  enterprise.  The 
extract  from  the  charge  complained  of  is  up- 
on the  extent  of  the  corroboration  so  far  as 
its  weight  is  concerned;  and  upon  such  a 
charge  an  assignment  of  error  cannot  be 
properly  based  which  merely  complains  of 
the  failure  to  charge  upon  another  distinct 
proposition  relating  to  the  subject  of  cor- 
roboration. The  extract  from  the  charge  be- 
ing substantially  correct  in  regard  to  mat- 
ters therein  dealt  with,  the  accused  cannot 
complain  that  other  and  distinct  propositions 
relating  to  the  same  subject  were  not  embraced. 
17.  Complaint  is  made  that  the  court 
refused  to  grant  a  mistrial  on  account  of 
certain  remarks  made  by  one  of  the  counsel 
for  the  state.  In  his  opening  argument  conn* 
sel  used  the  following  language:  "Has  the 
time  come  in  the  good  old  county  of  Lowndes 
when  a  man  cannot  lie  down  In  his  home 
at  night  and  be  protected  from  midnight  as- 
sassins? It  is  tipie  for  you  to  put  a  stop  to 
it,  and  put  such  defendants  as  these  out  of 
the  way.  We  do  not  need  them  here.*'  The 
ground  of  the  motion  recites  that  counsel  for 
the  accused  immediately  asked  the  court  to 
declare  a  mistrial,  and  that  counsel  who  had 
made  the  remarks  then  said:  "I  withdraw 
my  remarks.  I  do  not  want  to  do  anything 
to  hurt  the  defendants  before  the  Jury.  I 
apologize  for  what  I  have  said  to  the  court 
and  to  the  Jury,  and  I  ask  his  honor  to  with- 
draw it  from  the  Jury."  The  court  then  said: 
'Tes,  gentlemen;  these  remarks  were  improp- 
er from  the  associate  counsel,  and. I  with- 
draw what  he  said  from  your  consideration 
altogether,  and  I  instruct  you  that  counsel's 
remarks  have  no  weight  with  you  in  yonr 
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deliberations.  I  do  not  think  that  the  re- 
marks were  cause  for  a  mistrial,  so  I  refuse 
to  withdraw  the  case  from  the  jury,  and  I 
overrule  the  motion  of  defendant's  counsel  to 
declare  a  mistrial/'  In  a  note  to  this  ground 
the  Judge  states  that  counsel  for  the  accused 
first  moved  the  court  to  Instruct  the  Jury  not 
to  consider  the  remarkfi.  which  was  done,  In 
the  language  set  forth  in  the  ground,  and 
after  the  court  had  complied  with  that  re- 
quest and  ordered  the  case  to  proceed,  coun- 
sel for  the  accused  then  asked  that  a  mistrial 
be  declared,  and  this  motion  was  overruled. 
Without  determining  whether,  under  all  the 
circumstances,  the  remarks  of  counsel  for  the 
state  were  sufficient  to  require  a  mistrial,  the 
refusal  to  declare  a  mistrial  was  not  error. 
Improper  remarks  of  counsel  are  subject  to 
correction  either  by  proper  Instruction  to  the 
Jury  or  a  mistrial,  according  to  the  nature  of 
the  remarks  and  the  circumstances  under 
which  they  were  made.  Counsel  for  the  party 
claimed  to  have  been  prejudiced  by  the  re- 
marks is  authorized  to  determine  what  his 
remedy  shall  be,  whether  he  shall  ask  for  ap- 
propriate instruction,  or  whether  he  shall 
ask  for  a  mistrial.  When  he  has  asked  for 
one  method,  and  that  method  has  been  fol- 
lowed by  the  court  at  his  Instance,  he  cannot 
ask  subsequently  that  another  method  be 
adopted.  See  In  this  connection  Patton  t. 
State,  117  Ga.  231,  48  S.  B.  533  (10). 

The  foregoing  disposes  of  such  of  the 
special  grounds  in  the  motion  for  a  new  trial 
In  the  case  of  Leonard  and  Jesse  Rawlins  as 
require  an  elaborate  discussion.  The  in- 
struction on  the  subject  of  confessions  was 
appropriate  in  the  connection  in  which  it  was 
used;  it  being  claimed  thai  the  alleged  ac- 
complice had  been  compelled  to  confess  under 
the  influence  of  fear,  and  that  when  he  testi- 
fled  he  was  stil]  under  the  influence  of  such 
fear.  The  other  instructions  which  were 
-complained  of.  when  taken  in  connection  with 
the  entire  charge,  were  not  calculated  to  mis- 
lead the  Jury  in  regard  to  any  of  the  vital 
Issues  In  the  case.  The  instructions  as  to  the 
form  of  the  verdict  were  sufficient  to  show 
the  Jury  that  they  were  authorized  to  acquit 
one  or  both,  or  convict  one  or  both,  as  the  evi- 
dence authorized,  and  the  refusal  to  charge 
the  written  request  on  that  subject  is  no  cause 
for  a  new  trial. 

18.  The  motion  for  a  new  trial  filed  by  J. 
Q.  Rawlins  presents  some  questions  similar 
to  those  Involved  in  the  other  cases,  and  noth- 
ing further  need  be  said  concerning  them. 
Those  grounds  raising  other  questions  will 
now  be  considered.  After  the  trials  of  the 
other  defendants,  the  case  of  J.  G.  Rawlins 
was  called,  and  a  motion  for  a  continuance 
was  made  upon  the  ground  that  the  physical 
condition  of  the  accused  was  such  that  he 
could  not  go  safely  to  trial.  The  accused 
presented  his  own  affidavit  to  this  effect  The 
court  heard  testimony  of  two  physicians,  one 
of  whom  was  at  the  time  attending  the  ac- 
cused.   Both  of  them  swore  that,  while  he 


was  not  perfectly  well,  he  was  as  well  as  he 
had  been  for  a  year  or  more  previous  to  the 
trial,  and  was  as  well  as  he  probably  ever 
would  be,  and  that  in  their  opinion  he  was 
not  in  such  a  condition  that  a  trial  would  be 
either  dangerous  or  specially  harmful  to  his 
health.  In  a  note  to  this  ground  of  the 
motion  the  Judge  states  that  he  was  satisfied 
from  the  evidence  that  the  accused  could  go 
to  trial  without  detriment  to  his  health;  that 
during  the  trial  of  his  sons  he  had  been  In 
the  courthouse,  and  haa  taken  an  active  part 
in  their  defense  so  far  as  consulting  with 
counsel  was  concerned,  and  had  attended  the 
entire  trial  of  each,  except  possibly  during 
the  argument  of  the  cases;  and  that  during 
the  trial  of  his  own  case  he  conferred  with 
his  counsel  "with  apparent  ease  and  activity, 
and  ample  strength  and  ability  to  do  the  same, 
and  that  with  ease  and  strength  he  went  up- 
on the  stand  and  made  his  statement,  which 
consumed  about  two  hours  and  a  half."  The 
statement  of  the  Judge  is,  in  effect,  that  nei- 
ther before  the  trial  nor  during  the  trial  was 
there  anything  apparent  in  the  condition  of 
the  accused  to  indicate  that  his  condition  was 
such  that  he  could  not  aid  his  counsel  In  the 
conduct  of  the  trial  or  sustain  the  strain  of 
the  same.  Motions  for  continuance  upon  the 
ground  of  the  physical  condition  of  the  ac- 
cused are  addressed  to  the  discretion  of  the 
Judge.  He  may  consider  the  testimony  pro- 
duced, as  well  as  the  condition  of  the  accused 
as  it  appears  to  him.  In  such  cases  the 
good  sense,  sound  Judgment,  and  humanity  of 
the  trial  Judge  must  be  relied  upon  as  safe- 
guards against  injustice.  McDanlel  v.  State, 
103  Ga.  268,  30  S.  E.  29.  It  does  not  appear 
that  there  was  any  abuse  of  discretion  in  re- 
fusing the  continuance. 

19.  When  the  motion  for  a  continuance 
Just  referred  to  had  been  overruled,  Mr.  Coop- 
er, counsel  for  the  accused,  made  a  statement 
In  his  place  which  was  in  effect  as  follows: 
That  all  of  the  preceding  week  he  faiid  been 
hard  at  work  trying  the  case  of  Milton  Raw- 
lins; that  the  weather  was  the  hottest  he  had 
ever  felt;  that  he  worked  from  Monday  morn- 
ing until  Friday  night;  that  he  was  under 
great  mental  strain  on  account  of  the  Intense 
interest  he  felt  in  the  case;  that  he  had  been 
notified  by  the  Judge  to  return  for  the  trial 
of  this  case;  that  he  had  endeavored  to  obtain 
a  leave  of  absence  on  the  ground  that  he  was 
worked  down,  but  the  Judge  refused  to  grant 
the  same,  stating  that  this  case  must  be  tried; 
that  since  Monday  morning  of  the  present 
week  (the  day  on  which  this  statement  was 
made  being  Thursday)  he  had  been  engaged 
in  the  trial  of  Leonard  and  Jesse  Rawlins, 
being  leading  counsel  in  that  case,  had  ex- 
amined the  witnesses,  and  at  the  suggestion  of 
his  associate  had  argued  the  case  before  the 
Jury,  making  an  argument  of  two  hours  and 
a  half  in  length;  that  he  had  contracted  a 
cold,  and  his  voice  was  weak,  and  his  throat 
out  of  order,  and  he  did  not  feel  that  he  was 
physically  able  at  this  time  to  defend  a  man 
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charged  with  mnrder;  that  he  did  not  heUere 
he  was  physically  able  to  do  Justice  to  the 
case;  that  he  needed  a  rest,  and  asked  a  con- 
tinuance until  his  physical  condition  was  such 
that  he  could  properly  represent  his  client 
The  Judge  remarked  that  he  did  not  remem- 
ber any  formal  application  for  a  leave  of  ab- 
sence, but  that  counsel  might  have  stated  to 
him  privately  that  the  case  should  go  over, 
and,  while  he  knew  it  had  been  a  heavy  tax 
upon  counsel  and  all  others  in  the  case  on 
account  of  the  condition  of  the  weather,  still 
counsel  had  been  apparently  as  active  as  any 
member  of  the  bar,  more  so  than  most  of 
them,  and  while  he  may  have  contracted  some 
cold,  as  a  great  many  others  had,  the  court 
did  not  think,  from  the  appearance  of  counsel 
and  his  connection  with  the  case  up  to  that 
time,  that  he  would  not  be  able  and  fully  com- 
petent to  do  Justice  to  his  client,  and  under 
such  circumstances,  as  there  were  associate 
counsel,  and  the  term  had  been  specially 
called  to  try  these  cases,  he  did  not  think  suf- 
ficient cause  had  been  shown  for  a  continu- 
ance. In  a  note  to  this  ground  the  Judge 
says  that  counsel  had  already  made  two  mo- 
tions to  continue  the  case  at  the  same  term 
of  the  court,  which  were  overruled,  and  that 
as  "an  additional  reason  for  overruling  the 
motion  the  appearance,  voice,  energy,  and 
activity  and  conduct  of  the  able  attorney, 
Hon.  John  R.  Cooper,  at  the  time  he  was  mak- 
ing the  motion,  in  the  Judgment  of  the  court 
demanded  that  the  motion  be  overruled." 
And  the  Judge  further  states  that,  after  over- 
ruling the  motion,  '*the  activity,  energy,  and 
ability  exercised  and  manifested  by  counsel 
during  the  trial  could  scarcely  have  been  sur- 
passed"; counsel  having  fully  and  elaborately 
argued  the  case  for  the  space  of  two  hours 
and  a  half  to  the  Jury. 

The  rule  of  the  court  requires  that  all 
grounds  of  a  motion  for  a  continuance  shall 
be  urged  and  insisted  upon  at  once,  "and  after 
a  decision  upon  one  or  more  grounds,  no 
others  afterwards  urged  shall  be  heard  by  the 
court"  Civ.  Code  1805,  S  5675.  The  accused 
had  united  with  his  three  sons  in  a  motion 
to  continue  the  case,  before  any  of  the  trials, 
on  the  ground  of  absent  witnesses.  This 
motion  was  overruled  for  the  reasons  set 
forth  in  that  paragraph  of  the  opinion  which 
deals  with  the  assignment  of  error  In  that 
ground  of  the  motion  for  a  new  trial  filed  by 
Milton  Rawlins.  At  the  time  that  this  mo- 
tion was  made  all  grounds  for  continuance 
which  then  existed  should  have  been  taken 
advantage  of.  Of  course,  the  rule  of  court 
would  not  prevent  the  Judge  from  entertain- 
ing a  motion  for  continuance  thereafter  up- 
on a  ground  which  had  subsequently  arisen. 
When  counsel  moved  to  continue  the  case  on 
account  of  the  physical  condition  of  the  ac^ 
cused,  as  it  was  claimed  that  this  condition 
resulted  from  the  trial  of  his  sons,  being  a 
cause  which  arose  after  the  first  motl<»  to 
continue  was  disposed  of,  there  was  no  error 
in  the  courts  entertalolng  this  motloa    But 


counsel  should  have  embraced  in  this  motion 
both  grounds  then  claimed  to  exist;  that  is, 
the  physical  condition  of  the  accused,  and  the 
physical  condition  of  counsel.  It  appears 
from  the  record  that  the  motion  to  continue 
on  account  of  the  physical  condition  of  the 
coimsel  was  made  immediately  after  the  mo- 
tion to  continue  on  account  of  the  physical 
condition  of  the  accused  was  overruled.  If 
both  grounds  existed,  as  must  have  been  the 
case,  under  the  rule  of  court  counsel  could  not 
make  the  motion  upon  one  ground  only,  and, 
that  having  been  overruled,  then  urge  the 
other.  In  addition  to  this,  there  does  not 
seem  to  have  been  any  abuse  of  discretion  in 
overruling  the  mdtlon  to  continue  on  account 
of  the  condition  of  counsel,  even  if  the  court 
had  authority  to  entertain  it  The  illness  of 
counsel  when  there  is  but  one,  or  of  the  lead- 
ing counsel  when  there  is  more  than  one,  is  a 
sufficient  ground  for  a  continuance.  Pen. 
Code  1895,  8  964.  "Illness"  is  defined  to  be 
an  attack  of  sickness,  ailment,  malady,  dls^ 
ease.  Cent  Diet  The  illness  of  counsel  con- 
templated by  the  law  is  such  a  physical  con- 
dition, resulting  from  sickness,  malady,  or 
disease,  as  would  prevent  counsel  from  prop^ 
erly  attending  to  his  duties  as  such.  It  does 
not  mean  any  mere  indisposition,  but  indis- 
position of  such  character  as  to  disqualify  a 
person  from  the  discharge  of  those  delicate 
and  responsible  duties  which  devolve  upov 
counsel  in  the  trial  of  a  case.  The  determina- 
tion of  whether  such  an  illness  in  fact  exists 
as  is  contemplated  by  the  law  is  reposed  in 
the  trial  Judge  before  whom  the  motion  for  a 
continuance  Is  made.  If  the  counsel  who  is 
ill  is  absent  evidence  should  be  heard  as  to 
his  condition,  and  where  the  condition  of 
counsel  Is  in  question  the  court  is  authorized 
to  determine  this  question,  Uke  all  other  ques- 
tions of  fact  submitted  to  its  decision.  If 
counsel  who  makes  the  motion  is  himself 
present  in  court  making  and  urging  the  mo- 
tion in  his  own  proper  person,  the  Judge  may 
determine  the  question  by  the  condition  of 
counsel  as  it  appears  to  him.  Especially 
would  this  be  the  case  where  counsel  had 
been  engaged  for  a  number  of  days  In  the 
trial  of  other  cases  before  the  same  Judge, 
who  was  thus  enabled  to  determine  by  a  trial, 
in  the  nature  of  a  trial  by  inspection,  whether 
counsel's  condition  on  the  day  the  motion  is 
made  is  essentially  dliferent  from  what  it  was 
on  other  days  when  he  was  actively  engaged 
in  the  conduct  of  other  cases,  without  com- 
plaint as  to  physical  Inabili^.  The  Judge 
based  his  refusal  to  continue  the  case  upon 
the  ground  that  the  energy,  activity,  and  gen- 
eral appearance  of  counsel  at  the  time  that 
he  made  the  motion  was  such  as  to  impress 
him  with  the  fact  that  while  counsel  might 
have  been  laboring  under  an  indisposition 
from  cold  and  work  in  the  other  cases,  he 
was  still  mentally  and  physically  competent 
to  discharge  the  duties  Incumbent  upon  him 
in  the  coming  trial.  The  Judge  states  that 
this  impressiont  made  at  the  time  that  the 
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motion  was  made,  was  emphasized  and  con- 
firmed by  the  able  manner  in  which  counsel 
conducted  the  case  through  a  tedious  trial 
of  three  days.  In  addition  to  this,  if  the 
statement  of  counsel  as  to  his  condition  is 
considered  In  its  entirety,  it  is  apparent  that 
he  was  not  ill  at  all  within  the  sense  of  the 
statute.  He  had  a  slight  cold,  probably  some 
husklness  in  his  voice;  but  he  was  suffering 
under  no  attack  of  sickness,  disease,  or  mala- 
dy, within  the  meaning  of  the  word  "illness" 
as  it  is  ordinarily  understood.  He  was  mere- 
ly tired,  and  this  condition  of  body  and  mind 
Is  not  sufficient  to  postpone  the  trial  of  a  case, 
unless  it  reaches  the  point,  where  mind  and 
body  are  so  exhausted  that  the  duty  in  hand 
cannot  be  performed  with  Justice  to  those  to 
whom  the  duty  is  due.  All  who  have  ever 
been  engaged  in  the  practice  of  law  can  ap- 
preciate that  counsel  very  often  are  required 
to  perform  their  duties  when  they  are  physic- 
ally and  mentally  tired;  but  the  business  of 
the  courts  would  become  blocked  if  such  a 
condition  was  recognized  as  a  ground  for  con- 
tinuance, when  the  tired  condition  of  counsel 
was  short  of  exhaustion,  mental  or  physical. 
During  a  term  of  court  continuing  for  two 
we^s,  counsel  who  are  engaged  in  every 
case  that  is  tried  during  that  time,  of  course, 
become  tired  and  more  or  less  exhausted. 
The  same  is  true  of  the  judge  and  the  Jurors, 
and  all  others  upon  whom  the  responsibility 
of  the  administration  of  the  law  rests.  But 
a  case  must  not  be  postponed  on  account  of 
the  physical  condition  of  counsel  being  affect- 
ed by  the  work  in  the  line  of  his  profession 
or  otherwise,  unless  the  physical  condition 
brought  about  by  the  work  is  such  that  f  ur-c 
ther  effort  would  Imperil  his  health,  or  an 
attempt  to  perform  the  duty,  under  the  cir- 
cumstances, would  result  in  injustice  to  those 
interested  in  the  performance  of  a  duty  owed 
to  them.  This  matter,  as  all  matters 
relating  to  the  continuance  of  cases  upon 
similar  grounds,  is  addressed  to  the  discre- 
tion. Judgment,  and  humanity  of  the  trial 
Judge,  and  nothing  appears  in  the  record 
which  authorizes  us  to  say  that  this  discretion 
has  been  abused  in  the  present  case.  While 
we  have  no  doubt  that  the  motion  to  continue 
was  made  in  the  utmost  good  faith,  and  coun- 
sel really  believed  at  the  time  that  he  was  in 
such  an  exhausted  condition  that  he  could  not 
do  Justice  to  his  client,  still,  from  all  that  ap- 
pears in  the  record,  we  think,  with  the  trial 
Judge,  that  our  brother  was  mistaken  as  to 
what  was  really  his  condition.  It  is  apparent 
from  the  record  and  the  assignments  of  error 
therein  that  counsel  conducted  this  case  with 
his  usual  skill  and  ability,  and  if  any  injustice 
has  been  done  to  his  client  it  has  not  been 
made  to  appear. 

20.  Upon  the  trial  of  one  charged  as  an 
accessory  before  the  fact  it  is  incumbent  upon 
the  state  to  prove  the  guilt  of  the  person 
charged  as  a  principal  beyond  a  reasonable 
doubt  The  record  of  the  conviction  of  the 
principal  la  conclusive  evidence  as  to  the  fact 


of  his  conviction,  and  it  is  prima  fade  evi- 
dence of  his  guilt  The  fact  that  the  state 
introduces  the  record  in  evidence  does  not 
preclude  the  Introduction  of  other  evidence 
tending  to  establish  the  guilt  of  the  princi- 
pal. Therefore,  as  a  general  rule,  in  the 
trial  of  an  accessory,  any  evidence  which 
would  be  admissible  against  a  principal  if  he 
were- on  trial  is  admissible  on  the  trial  of  an 
accessory,  for  the  purpose  of  establishing  the 
guilt  of  the  principal.  Hence,  there  was  no 
error  in  admitting  in  evidence  the  dying 
declaration  of  Willie  Carter,  to  the  effect  that 
he  was  killed  by  Milton  and  Jesse  Rawlins, 
nor  in  the  admission  of  other  evidence  which 
tended  merely  to  establish  the  guilt  of  others 
charged  as  principals  in  the  indictment  The 
charge  of  the  Judge,  when  considered  as  a 
whole,  properly  limited  evidence  of  this  char- 
acter to  the  purpose  for  which  it  was  intro- 
duced. There  was  nothing  in  the  admission 
of  the  evidence,  nor  in  the  charge  of  the  court 
in  relation  thereto,  which  was  pr€l)udicial  to 
the  rights  of  the  accuse 

21.  Evidence  was  offered-  to  the  effect  that 
the  accused  had  threatened  the  life  of  the 
father  of  the  deceased,  and  had  offered  to 
pay  persons  to  kill  him.  Exception  is  taken 
to  the  refusal  of  the  judge  to  rule  out  this 
evidence  upon  the  ground  that  the  father  was 
not  killed,  and  therefore  the  evidence  was  ir- 
relevant There  was  also  introduced  in  evi- 
dence a  peace  bond  which  the  accused  had 
been  required  to  give  at  the  instance  of  the 
father  of  the  deceased,  and  an  indictment  for 
assault  with  intent  to  murder  against  the 
accused,  in  which  the  father  of  the  deceased 
was  prosecutor.  Exception  Is  also  taken  to 
the  refusal  of  the  court  to  rule  out  this  evi- 
dence on  the  ground  above  referred  to.  This 
evidence  was  properly  admitted.  The  de- 
ceased were  killed  at  the  home  of  their  father 
by  persons  who  made  a  deadly  assault  upon 
every  member  of  their  family  that  came  out 
of  the  house.  The  father  was  in  the  house 
at  the  time  that  the  slayers  of  the  children 
surrounded  the  same,  and  these  threats 
against  the  head  of  the  family,  and  offers 
of  money  to  others  to  kill  him,  could  be  prop- 
erly considered  by  the  Jury  in  determining 
whether  those  who  slew  the  children  went 
there  under  the  instigation  of  one  whose 
enmity  against  the  head  of  the  family  was 
such  that  he  had  threatened  to  take  his  life, 
and  had  even  offered  to  pay  an  assassin  to 
slay  him.  The  weight  to  be  given  this  evi- 
dence was,  of  course,  for  the  Jury ;  but  it  was 
a  circumstance  to  be  considered  by  them  in  de- 
termiijilng  whether  the  accused  had  instigated 
the  killing  of  the  children  as  a  part  of  the 
scheme  to  kill  the  father,  or  whether  the 
killing  of  the  children  could  have  arisen  as 
a  natural  consequence  of  a  result  of  the 
scheme  to  kill  the  father  in  his  home. 

The  court  charged  the  Jury  upon  the  law 
of  confessions ;  but  it  appears  that  this  was 
done  at  the  request  of  coimsel  for  the  ac- 
cused.   While  the  charge  was  inappropriata 
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to  the  case,  no  exception  can  be  taken  to  the 
error  which  counsel  thus  caused  the  court 
to  commit  Tte  testimony  showing  that  on 
the  day  of  the  killing  the  accused  left  a 
watermelon  at  a  store  near  by  his  home  for 
Frank  Turner,  who  was  jointly  indicted  with 
the  accused  as  an  accessory  before  the  fact» 
was  properly  admitted  as  a  circumstance 
which  the  jury  might  consider  in  determining 
whether  the  testimony  of  the  accomplice 
Moore  was  corroborated.  It  was  of  little 
weight,  but  was  nevertheless  admissible  for 
what  it  was  worth.  What  has  been  said 
disposes  of  all  the  assignments  of  error  in  the 
motion  for  a  new  trial  filed  by  J.  O.  Rawlins 
relating  to  the  admission  of  evidence  and  the 
charge  of  the' court  which  require  any  special 
notice. 

22.  The  only  remaining  ground  containing 
a  special  assignment  of  error  in  the  motion 
for  a  new  trial  of  J.  G.  Rawlins  which  need 
be  referred  to  is  that  which  complains  that 
the  verdict  was  received  on  Sunday.  In  Bass 
V.  Irvin,  49  Ga.  436,  it  was  held  that  a  ver- 
dict received  on  Sunday  was  illegal  and  a 
nullity.  In  Henderson  v.  Reynolds,  84  Ga. 
159,  10  S.  B.  734,  7  L.  R.  A.  827.  it  was  held 
that  the  question  of  the  legality  of  a  verdict 
received  on  Sunday  was  not  necessarily  in- 
volved in  the  case  of  Bass  v.  Irvin,  and  that 
therefore  that  case  was  not  binding  au- 
thority upon  that  point;  and,  having  thus 
disposed  of  the  case  of  Bass  v.  Irvin,  a 
distinct  ruling  was  made  that  there  is  no 
legal  or  moral  wrong  in  a  judge  receiving  a 
verdict  and  allowing  a  jury  to  disperse  on 
Sunday.  This  ruling  was  followed  in  Weaver 
V.  Carter.  101  Ga.  200,  28  S.  B.  869,  in  which 
two  judges  dissented,  but  filed  no  dissenting 
opinions.  It  is  true  that  both  of  these  were 
dvll  cases,  but  we  see  no  reason  why  the 
rule  should  not  be  applicable  to  criminal 
cases  as  well.  The  soundness  of  the  rule  is 
demonstrated  in  the  opinion  in  the  case  of 
Henderson  v.  Reynolds,  and  we  do  not  deem 
It  necessary  to  attempt  to  add  anything  to  the 
reasoning  therein  contained. 

23.  After  laborious  and  earnest  Investiga- 
tibn  of  all  the  special  assignments  of  error  in 
the  motion  for  a  new  trial  filed  by  J.  G. 
Rawlins  and  his  three  sons,  we  have  been 
unable  to  find  any  error  which  in  our  opinion 
requires  a  reversal  of  the  judgment  It  re- 
mains, therefore,  only  to  be  considered  wheth- 
er the  evidence  was  sufficient  to  authorize 
the  verdict  So  far  as  Milton  and  Jesse 
Rawlins  are  concerned,  the  evidence  amply 
authorizes  the  verdict,  without  reference  to 
the  testimony  of  the  alleged  accomplice. 
There  was  not  only  positive  testimony  as  to 
their  presence  at  the  scene  of  the  killing, 
but  there  was  the  dying  declaration  of  Willie 
Garter  that  they  were  his  slayers.  This  evi- 
dence alone  is  sufficient  to  sustain  the  ver- 
dict as  to  them.  There  was  no  evidence  that 
Leonard  Rawlins  fired  a  gun,  though  there 
ia  evidence  that  he  was  present  with  a  gun 
at  the  time  that  Hilton  and  Jesse  kiUed 


Willie  and  Carrie  Carter,  and  that  he  wae 
actively  participating  with  Milton  and  Jesse 
in  the  acts  done  by  them  resulting  in  the 
slaying  of  the  two  Carter  children.  Bven  if 
this  were  not  sufficient  alone  as  to  him,  the 
evidence  of  the  accomplice  was  that  he  went 
with  the  others  for  the  purpose  of  engaging 
in  the  slaughter  of  the  entire  Carter  family, 
and  the  evidence  of  his  presence  and  his 
conduct  on  this  occasion  would  be  a  sufficient 
corroboration  of  the  accomplice  to  authorize 
a  jury  to  convict  him  as  a  principal  in  the 
crime. 

24.  Whether  the  evidence  was  sufficient  to 
authorize  a  verdict  against  J.  G.  Rawlins 
as  an  accessory  before  the  fact  depends  upon 
whether  the  testimony  of  the  accomplice 
Moore  was  sufficiently  corroborated.  He 
swore  that  J.  G.  Rawlin9  agreed  to  pay  him 
$100  to  go  witti  his  sons  to  the  house  of  the 
Carters  and  there  slay  the  entire  family,  the 
money  to  be  paid  on  the  following  morning; 
that  he  gave  him  and  his  sons  minute  direc- 
tions as  to  how  Carter  and  his  wife  were  to 
be  killed,  the  two  older  children,  and  the 
little  children ;  that  he  gave  him  a  gun  with 
which  he  was  to  kill'  Carter  and  his  wife,  a 
pistol  with  which  he  was  to  slay  the  older 
children,  and  a  knife  with  which  he  was  to 
cut  the  throats  of  the  little  children;  that 
in  pursuance  of  the  plan  originated  by  J.  G. 
Rawlins,  and  in  endeavoring  to  carry  out 
his  instructions,  he  (Moore)  with  the  three 
Rawlins  boys  repaired  to  the  house  of  Carter 
after  dark ;  that  a  barking  of  a  dog  attracted 
the  attention  of  those  within  the  house ;  that 
Willie  Carter,  a  young  boy  of  10,  and  his 
sister.  Carrie  Carter,  a  girl  of  about  14,  came 
out  into  the  darkness  to  see  what  caused  the 
barking  of  the  dog ;  that  they  both  were  shot 
down  by  Milton  and  Jesse  Rawlins,  the  girl 
being  killed  instantly,  and  Willie  Carter  be- 
ing able  to  crawl  h&ds.  into  the  house,  where 
he  made  the  declaration  to  his  parents  as  to 
who  were  his  slayers,  and  died  the  next 
morning  from  the  effect  of  the  wound  he 
had  received.  It  Is  hard  to  conceive  of  a 
murder  which  was  more  atrocious  in  plan, 
and  an  execution  of  a  plan,  which,  though 
only  partial,  was  more  heartless  in  its  nature. 
It  required  a  demon  to  conceive  the  plan,  and 
only  a  monster  would  have  committed  Its 
execution  into  the  hands  of  his  own  youthful 
offspring,  under  the  supervision  of  a  vicious 
negro  hireling.  Whether  X  G.  Rawlins  was 
the  originator  and  instigator  of  this  plan, 
which  was  only  partly  carried  out,  depends 
upon  whether  the  jury  -was  authorized  to 
treat  the  circumstances  hereinafter  referred 
to  as  sufficient  evidence  to  corroborate  the 
testimony  of  a  self-confessed  assassin,  who 
claims  to  have  been  the  hireling  of  J.  G. 
Rawlins. 

It  is  not  necessary,  in  order  to  convict 
upon  the  testimony  of  an  accomplice,  that 
the  corroborating  circumstances  should  be 
sufficient  to  authorize  a  conviction.  If  such 
were  the  law,  there  would  be  no  reason 
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ror  tntroducing  tke  testimony  of  an  accom- 
plice. The  corroborating  circmnstances  must 
connect  the  accused  with  the  commission  of 
the  crime,  and  must  be  sufficient,  in  connec- 
tion with  the  testimony  of  an  accomplice, 
to  satisfy  the  jury  beyond  a  reasonable  doubt 
that  the  accused  is  guilty.  The  corroboration 
may  be  strong,  or  it  may  be  slight;  but 
whether  it  is  sufficient  to  connect  the  ac- 
cused with  the  conmiission  of  the  crime, 
or  whether,  taken  in  connection  with  that 
testimony  and  all  the  other  facts  and  cir- 
cumstances of  the  case,  the  accused  is  guilty 
beyond  a  reasonable  doubt,  is  a  question 
to  bb  decided  by  a  jury.  It  appeared  from 
the  evidence  that  there  had  been  a  state 
of  bad  feeling  between  the  elder  Carter 
and  the  elder  Rawlins  for  a  number  of 
years.  It  also  appeared  that  Rawlins  had 
made  threats  against  the  life  of  Garter  at 
various  times,  extending  from  1902  down 
to  a  short  time  before  the  homicide;  .that 
the  year  preceding  the  murder,  and  the 
year  before  that,  he  had  said  that  before 
the  Garters  should  stay  where  they  were 
he  would  kill  them  all,  from  the  baby  up. 
He  told  a  negro  during  the  year  that  the 
crime  was  committed  that  if  he  would  kill 
Carter  It  would  be  worth  $100  to  him,  and 
he  told  another  negro,  about  a  week  before 
the  killing,  that  he  would  give  him  $125 
if  he  would  kill  Carter.  It  also,  appeared 
that  on  the  morning  before  the  killing  Raw- 
Una  went  to  the  house  of  one  McDonald, 
and  carried  a  gun  which  had  the  stod^  so 
cut  that  it  could  be  easily  recognized  and 
was  known  as  the  gun  of  Rawlins,  and 
left  it  there,  and  secured  in  its  place  a 
gun  belonging  to  Rawlins  which  McDonald 
had  had  for  nearly  a  year,  having  no  par- 
ticular mark,  and  there  was  evidence  show- 
ing that  this  gun  was  found,  along  with 
a  knife,  which  was  shown  to  be  the  knife 
of  Rawlins,  In  the  shanty  where  Moore  was 
arrested.  The  sheriff  testified  that  Rawlins 
told  him  that  he  was  satisfied  that  the  gun 
which  was  found  in  Moore's  shanty  v^as 
his  gun,  and  that  Moore  must  have  stolen 
It  out  of  his  house  while  he  was  at  supper, 
and  must  have  found  the  knife  about  the 
well  or  about  the  yard.  He  told  a  neighbor 
that  somebody  was  going  to  kill  Garter, 
and  that  when  It  waB  done  the  neighbor 
tfhould  turn  his  back,  so  that  he  could  not 
«ee  anything.  He  also  said  to  a  witness, 
the  day  before  the  murder,  that  he  was  In 
an  awkward  place,  for,  if  anything  should 
happen  to  Carter  ihat  night,  it  would  be 
laid  on  him.  He  also  said  that  if  Carter 
should  get  killed,  or  his  house  bum  up, 
or  anything  like  that  happen,  it  would  be 
laid  on  him.  A  witness  testified  that  he 
*aid,  a  year  before  the  trial,  that  he  did 


not  believe  it  would  be  a  sin  in  the  sight 
of  God  to  kill  a  man  like  Carter.  Another 
witness  testified  that  at  the  term  of  court 
just  before  the  killing  of  the  Carter  children 
Rawlins  stated  that  he  would  not  swear 
that  he  would  not  kill  Carter  before  court 
was  over.  There  was  also  evidence  that  on 
the  evening  before  the  murder  he  came  to 
Valdosta  and  endeavored  to  obtain  $100  from 
the  cashier  of  a  bank,  but  could  not  obtain 
it  that  evening  because  the  bank  had  closed ; 
that  on  the  following  morning  he  negotiated 
a  loan  at  the  bank  for  $110  and  left  Val- 
dosta in  a  hired  conveyance,  going  in  the 
direction  of  his  home,  but  dismissing  the 
conveyance  some  distance  before  reaching 
home,  saying  to  the  driver  that  he  might 
meet  some  of  his  sons  up  there. 

There  were  other  circumstances,  of  more 
or  less  significance.  Indicating  the  complic- 
ity of  J.  Q.  Rawiins  in  the  crime ;  but  those 
that  have  been  referred  to  are  the  more 
important  that  the  record. discloses.  These 
that  have  been  referred  to  are  In  our  opin- 
ion sufficient  to  uphold  the  verdict  of  the 
jury.  The  credibility  of  the  witnesses  was 
for  them.  They  have  seen  proper  to  give 
credit  to  the  witnesses  testifying  to  these 
facts.  They  have  also  seen  proper.  In  the 
exercise  of  the  authority  which  the  law 
vests  In  them,  to  treat  these  circumstances 
as  sufficient  to  corroborate  the  testimony  of 
the  accomplice.  The  trial  judge  has  ap- 
proved their  finding,  and  we  cannot  say  that 
the  corroboration  was  of  such  a  character 
that  the  jury  were  not  authorized  to  base 
a  verdict  thereon.  We  see  no  sufficient  rea- 
son for  reversing  the  judgment  refusing  a 
new  trial. 

25.  The  negro  Turner,  who  was  also  char- 
ged in  the  Indictment  as  an  accessory  before 
the  fact,  was  convicted,  and  his  motion  for 
a  new  trial  presents,  besides  the  general 
grounds,  several  special  assignments  of  error. 
As  we  have  reached  the  conclusion  that  the 
verdict  was  not  supported  by  the  evidence 
as  to  him,  it  Is  not  necessary  to  deal  with 
the  special  assignments  of  error.  The  evi- 
dence for  the  state  consisted  of  the  testimony 
of  the  negro  Moore,  the  alleged  accomplice 
who  was  Indicted  as  a  principal,  and,  of 
course,  cannot  be  upheld  unless  his  evidence 
was  corroborated  in  such  a  way  as  to  con- 
nect Turner  with  the  conmiission  of  the 
crime.  A  careful  reading  of  the  brief  of 
evidence  has  failed  to  disclose  to  us  any 
such  corroboration  as  would  authorize  the 
verdict  It  was,  therefore,  error  to  refuse 
to  grant  him  a  new  trial. 

Judgment  on  bill  of  exceptions  of  Turner 
reversed.  Judgment  on  all  other  bills  af- 
firmed.   All  the  Justices  concurring. 
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(124  Ga.  64) 

OLIVER   et  dl.   V.   CITT   OF   ELBERTON. 
(Supreme  Coart  of  Georgia.    Nov.  8,  1905.) 

1.  Municipal  Gobpobations— Bonds— Pso- 
ceedings  to  validate— jubibdiction. 

Where,  in  accordance  with  the  act  of  1897, 
proceedings  were  instituted  by  the  Solicitor 
General  of  a  circuit  for  the  purpose  of  having 
a  judgment  entered  confirming  and  validating 
bonds  of  a  municipal  corporation,  to  be  issued 
under  an  election  which  has  been  held  for  that 
purpose,  and  at  the  time  set  for  the  hearing 
it  appeared  that  the  notice  of  such  time  and 
place,  required  by  the  act  to  be  published  twice, 
had  only  been  published  once,  but  the  city  had 
been  served  with  the  rule,  and  by  its  proper 
officers  had  made  answer  thereto,  the  court  was 
not  without  jurisdiction  of  the  cause,  but  could 
lawfully  continue  the  hearing  to  another  time 
and  require  proper  publication  to  be  made. 
2l  Sams  — Issus  or  Bonds  — Pboyisior  tob 
Payment. 

Before  bonds  can  be  le^lly  issued  by  a 
municipal  corporation,  provision  must  be  made 
for  the  assessment  and  collection  of  an  annual 
tax  sufficient  in  amount  to  pay  the  principal 
and  Interest  of  the  debt  within  80  years.  It 
was  not  a  compliance  with  the  law  to  provide 
for  the  levy  of  an  annual  tax  sufficient  to  pay 
the  interest  and  also  to  raise  a  sum  each  year 
which  would  amount  in  the  aggregate  to  less 
than  the  principal,  a6d  to  create  a  sinking  fund 
to  be  loaned  by  commissioners  at  interest,  with 
a  view  of  increasing  the  amount  to  a  suffi- 
ciency to  pav  the  indebtedness,  but  providing 
that  any  deficiency  should  be  met  bv  taxation 
in  the  year  In  which  the  bonds  would  fall  due. 
8.  Sams— Pbovision  fob  Taxation. 

If  an  illegal  provision  in  regard  to  pro- 
viding by  taxation  for  the  payment  of  bonds 
sought  to  be  issued  by  a  municipality  formed  a 
part  of  the  call  for  an  election  or  the  notice 
thereof,  or  the  authority  for  holding  such  an 
election,  so  as  to  afEect  the  election  itself  with 
iUegalitv,  or  to  show  that  it  was  held  on  the 
basis  of  such  an  illegal  provision,  the  judge  of 
the  superior  court  should  refuse  to  confirm  and 
validate  the  issuance  of  such  bonds. 
4.  Sams— GoNriBMATioN  or  Isstrs. 

If  the  election  was  legally  held,  a  failure 
to  provide  for  i>ayment  of  the  bonds  before  in- 
stituting proceedings  to  validate  the  issue 
woald  not  prevent  a  judgment  of  confirmation 
and  validation  from  being  entered.  But  it 
would  be  necessary  to  .make  lawful  provision 
for  that  purpose  before  the  bonds  were  issued. 
6.  Same— Pboobdubk. 

Where  proceedings  were  taken  for  the  pui^ 
po0e  of  validating  municipal  bonds,  and  it  ap- 
I>eared  from  the  pleadings  that  the  election  was 
regularly  held,  but  that  by  an  independent  or- 
dinance the  municipality  had  made  a  provision 
for  the  payment  of  the  bonds  which  was  not  in 
accordance  with  law,  and  it  declared  that  if 
such  provision  were  not  lawful  it  desired  to 
make  a  lawful  one  by  annual  taxation,  and  ob- 
jections vTere  filed  bv  intervening  citizens  to 
the  provision  made,  the  court  should  not  have 
ignored  the  issue  thus  presented,  and  have  en- 
tered a  Judgment  of  confirmation  and  valida- 
tion of  the  bonds,  without  more,  thus  impliedly 
approving  the  provision  made. 
6.  Same. 

Direction  is  given  in  regard  to  the  question 
raised  in  the  manner  stated  in  the  last  head- 
note. 
(Syllabus  by  the  Court) 

Error  from  Superior  Oonrt,  Elbert  Ck>anty; 
H.  M.  Holden,  Judge. 

Application  by  the  Solicitor  General  for 
the  validating  of  certain  bonds  entered  by 
tbe  city  of  Elberton.    A.  S.  Oliver  and  others 


intervene.    Judgment   confirming   the   bond, 
and  interveners  bring  error.    Affirmed. 

An  election  was  held  in  the  city  of  Elber- 
ton on  June  5,  1905,  for  the  purpose  of  deter- 
mining whether  or  not  bonds  should  be  issued 
to  the  amount  of  $20,000  for  the  purpose  of 
building  and  equipping  a  sewer  system,  and 
resulted  in  favor  of  their  issuance.  Notice 
was  given  to  the  Solicitor  General  of  the 
circuit,  and  on  June  19th,  he  filed  a  petition 
to  have  a  judgment  entered  confirming  and 
validating  the  bonds,  under  the  act  of  1897 
(Acts  1897,  p.  82).  A  rule  was  issued  by 
the  presiding  judge  setting  the  hearing  for 
July  4th,  at  Elberton.  Service  was  acknowl- 
edged by  the  city  and  its  mayor  and  council, 
and  th^  filed  an  answer  substantially  admit- 
ting the  allegations  of  the  petition.  At  the 
time  set  for  the  hearing  certain  citizens  pray- 
ed to  intervene  and  were  made  parties  by 
order.  It  appeared  that  the  notice  required 
to  be  published  twice  before  the  hearing  of 
such  a  cause  liad  only  been  published  once  in 
a  newspaper.  The  presiding  judge  thereupon 
granted  an  order  continuing  the  hearing,  and 
setting  it  for  July  17th,  at  Grawfordville. 
The  clerk  of  the  superior  court  of  Elbert 
county  was  required  to  puhllsh  a  notice  of 
the  time  and  place  fixed  for  the  hearing  twice 
in  the  newspaper  in  which  the  advertisements 
of  th/e  sheriff  of  the  county  were  published, 
and  also  to  publish  a  copy  of  the  order  twice. 
To  tills  order  the  interveners  filed  a  bill  of 
exceptions  pendente  lite.  ^The  city  in  its  an- 
swer alleged  that  it  had  'made  provision  for 
the  payment  of  the  bonds,  and  attached  an 
ordinance  passed  for  that  purpose,  which  pro- 
vided for  the  levy  of  a  sufildent  annual  tax 
to  pay  the  Miterest,  and  also  for  a  sufildent 
tax  to  raise  a  certain  amount  each  year, 
which  aggregated  less  than  the  amount  of  the 
bonds,  but  which  was  to  create  a  sinking 
fond  to  be  loaned  by  certain  commissioners, 
and  the  total  amount  was  to  be  used  for  the 
payment  of  the  bonds  at  maturity,  if  sufil- 
dent If  this  amount  should  not  be  enough, 
then  the  dty  should  levy  a  tax  in  the  year 
1925,  sufildent  to  enable  it  to  pay  the  bonds. 
The  interveners  filed  objections  to  this  meth- 
od of  providing  for  payment  as  being  lllegaL 
At  the  hearing  they  also  moved  to  dismiss  the 
.petition,  on  the  ground  that  the  court  was 
without  jurisdiction  to  try  the  case,  because 
of  the  insufiElclency  of  publication  of  notice  of 
the  hearing  at  the  time  when  it  was  first  set, 
and  because  of  the  continuance  of  the  hearing 
to  a  time  more  than  20  days  after  the  filing 
of  the  petition.  'The  motion  was  oyerruled, 
and  a  judgment  was  entered  confirming  and 
yalldatlng  the  bonds.  The  interveners  ex- 
cepted. 

Van  Dnzer  &  Tatt,  for  plaintiff  in  error. 
Jos.  N.  Worley,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts).  1. 
Two  points  are  made  in  this  case.  First,  it 
is  argued  that,  inasmuch  as  the  notice  of  the 
time  and  place  set  for  the  hearing  of  the  peti^ 
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tlon  to  vaHdate  the  bonds  had  only  been  pub- 
lished once,  instead  of  twice,  as  required  by 
law  (Acts  1897,  p.  84,  S  6),  when  the  time 
arrived  the  court  was  without  jurisdiction 
and  could  not  continue  the  hearing  or  request 
proper  publication  to  be  made,  but  the  entire 
proceedings  went  for  naught  This  point  is 
controlled  in  principle  by  the  decision  in 
Wimberly  v.  County  of  Twiggs,  116  Ga.  60, 
51,  42  S.  B.  478,  where  it  is  said:  -Certainly 
the  superior  court  of  Twiggs  county  was  the 
only  court  which  had  jurisdiction  to  yalidate 
the  bonds,  and  the  fact  that  the  hearing  was 
had  before  the  judge  on  a  day  other  than 
that  named  in  the  published  notice  does  not 
render  the  judgment  illegal,  when  it  further 
appears  that  the  case  was  regularly  continued 
by  the  court  from  the  day  named  in  the  pub- 
lication to  the  day  on  which  the  hearing  was 
had.  The  object  of  the  publication  is  to  in- 
form citizens  whose  interests  are  to  be  affect- 
ed of  the  time  when  the  case  is  set  to  be 
heard."  This  shows  that  the  proceeding  is, 
like  a  case,  subject  to  continuance  from  the 
day  first  fixed  to  a  later  date,  and  that  the 
court  does  not  lose  jurisdiction  because  the 
hearing  is  not  had  at  the  time  first  fixea 
Here  the  municipal  corporation  had  been 
served  with  the  rule  and  had  answered,  and 
the  plaintiffs  in  error  had  appeared  and  been 
made  parties.  The  court  was  not  wholly 
without  jurisdiction,  and  had  authority  to 
reassign  the  hearing  for  another  time  and 
place  by  order,  and  to  cause  a  new  publica- 
tion to  be  made  rec}ting  the  continuance  and 
giving  notice  of  such  time  and  place.  In  Roff 
V.  Town  of  Calhoun,  110  6a.  806»  86  S.  B.  214, 
no  petition  for  the  purpose  of  validating  the 
bonds  there  concerned  was  filed  until  after 
the  lapse  of  the  time  allowed  by  the  statute 
for  beginning  such  proceedings,  and  it  was 
held  that  it  was  then  too  late  to  file  it  As 
to  the  general  power  to  continue  cases  to  have 
service  perfected,  where  jurisdiction  has  been 
acquired,  see  4  Enc.  PI.  ft  Pr.  832;  Atlanta 
ft  Charlotte  Air  Line  By.  v.  Harrison,  76  Ga. 
757;  Allen  v.  Mutual  Loan  ft  Banking  Co., 

86  Ga.  74,  12  S.  B.  266;  Lassiter  v.  Carroll, 

87  Ga.  731,  18  S.  B.  825. 

2-6.  It  is  urged  that  the  court  erred  in 
passing  an  order  validating  the  bonds,  be- 
cause provision  had  not  been  made  for  their 
payment  as  required  by  law,  and  the  plead- 
ings and  evidence  showed  that  the  ordinance 
actually  passed  for  that  purpose  was  not  in 
accordance  with  law.  Before  bonds  can  be 
legally  issued,  such  a  provision  must  be 
made;  and  their  issuance  may  be  enjoined 
if  an  attempt  be  made  to  issue  them  with- 
out it  or  mandamus  may  be  resorted  to  in 
a  proper  case.  But  it  has  been  held  that 
the  making  of  such  a  provision  is  not  neces- 
sary before  a  proceeding  to  validate  the 
bonds  can  be  had.  Epping  v.  City  of  Colum- 
bus. 117  Ga.  263-280.  43  S.  B.  803.  It  is 
true  that  the  following  language  was  used 
in  the  decision  (page  281  of  117  Ga..  page 
810  of  43  a  E.):    *'If,  when  the  application 


is  made  to  validate  the  issue  of  bonds.  It 
appears  to  the  judge,  either  from  the  plead- 
ings or  otherwise,  that  the  authorities  of 
the  municipality  or  county  do  not  intend  to 
make  provision  for  the  payment  of  the  bonds 
in  the  manner  required  by  the  Constitution* 
of  course  he  should  not  render  a  Judgment 
validating  the  issue  of  bonds."  In  tliat 
case  it  was  alleged  as  an  objection  that  no 
provision  had  been  made,  and  tliis  was  held 
not  to  render  the  validation  improper.  The 
sentence  quoted  above  was  really  an  obiter 
dictum;  but  construed  in  the  light  of  the 
authority  cited  in  support  of  it  and  when 
correctly  limited,  it  was  sound.  The  au- 
thority cited  was  Wilkins  v.  City  of  Waynes- 
boro, 116  Ga.  850,  42  S.  B.  767.  In  that 
case  there  was  an  unconstitutional  clause 
in  the  act  of  the  Legislature  authorizing 
the  issuing  of  bonds;  and  the  ordinance 
calling  the  election  and  the  notice  required 
to  be  given  under  the  act  of  1897  contained 
illegal  provisions.  Thus  the  election  itself 
was  tainted  with  illegality,  and  no  bonds 
could  be  issued  under  it  If  the  foundation 
had  been  legal  and  the  election  proper,  on 
a  proceeding  to  validate  the  bonds,  it  has 
been  seen  that  the  failure  to  show  the  mak- 
ing of  a  provision  for  payment  would  not 
cause  the  refusal  of  a  judgment  of  valida- 
tion. In  the  case  at  bar  it  is  not  claimed 
that  the  ordinance  calling  the  election,  or 
the  notice  given,  contained  any  illegality 
which  affected  the  election.  In  fact  the 
ordinance  calling  the  election  is  not  in  the 
record.  The  municipal  authorities  did  at 
some  time,  which  does  not  clearly  appear* 
pass  an  ordinance  providing  for  payment 
of  interest  by  taxation  and  the  creation  of 
a  sinking  fund  to  pay  off  the  bonds  at  ma- 
turity by  levying  taxes  annually,  aggregat- 
ing less  than  the  principal  sum,  and  lending 
out  the  amount  at  interest  This  plan  was 
not  in  accordance  with  the  Constitution 
(article  7,  S  7,  par.  2),  and  was  illegal  (Civ* 
Code  1805,  8  5894). 

The  question  is  whether  this  independent 
ordinance  should  have  the  effect  of  practic- 
ally overthrowing  the  election,  or  whether, 
if  all  the  steps  necessary  to  a  judgment 
validating  the  bonds  were  taken,  the  bonds 
should  be  validated,  but  this  ordinance  be 
declared  void,  and  the  city  be  allowed  to 
make  proper  provision  for  payment  according 
to  law,  before  issuing  the  bonds.  The  city 
in  its  answer  set  out  the  plan  for  making 
payment  which  this  ordinance  embodied,  and 
added  that  if  this  were  not  a  constitutional 
provision,  it  would  pass  an  ordinance  pro- 
viding for  a  sufficient  annual  tax  for  the 
payment  of  the  principal  and  Interest  of 
the  bonds.  Objections  were  filed  by  the 
plaintiffs  in  error,  and  the  judgment  merely 
confirms  and  validates  the  bonds,  saying 
nothing  as  to  the  point  so  raised.  Standing 
thus,  the  judgment  would  seem  to  include 
an  approval  of  this  provision  for  payment 
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While  we  think  that  the  entire  result  of  the 
election  should  not  be  destroyed  by  reason 
of  this  illegal  ordinance,  still  it  should  not 
be  approved,  even  by  implication.  We 
therefore  affirm  the  judgment,  but  direct 
that  it  be  amended  by  declaring  the  pra> 
vision  for  payment  set  up  not  to  be  legal,  and 
and  that  provision  for  payment  must  be  made 
according  to  law  before  the  bonds  are  issued. 
No  claim  is  made  that  this  will  exceed  the 
constitutional  limit  of  indebtedness  which 
the  city  may  incur,  and  we  therefore  pre- 
Bome  that  it  will  not  do  so. 

Judgment   nfflrmed,   with   directions.    All 
tbe  Justices  concur. 
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PERKINS    V.    STATE. 

(Supreme  Court  of  Georgia.    Nov.  8,  1905.) 

Homicide  —  EviDENOB  —  Confession  or  Ao- 

CUS£I>— MUBDEB. 

Where,  on  a  trial  for  murder,  the  accused 
admitted  the  killing,  but  coupled  such  admission 
with  declarationB  which,  if  believed,  showed 
justification,  no  presumption  that  the  homicide 
was  murder  arose  from  such  admission. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Taylor  Coun- 
ty;  W.  A.  Little,  Judge. 

Will  Perkins  was  convicted  of  murder,  and 
brings  OTor.    Reversed. 

O.  M.  Colbert  and  Carson  ft  Mc(^tchen,  for 
plaintur  in  error.  S.  P.  Gilbert,  Sol.  Oen., 
and  Jno.  C.  Hart,  Atty.  Gen.,  for  the  State. 

FISH,  O.  J.  Will  Perkins  was  convicted 
of  murder,  and,  his  motion  for  a  new  trial 
being  overruled,  he  excepted. 

Cn  the  trial  the  evidence  for  the  state,  if 
credible,  showed  that  the  homicide  was 
committed  by  the  accused  without  provo- 
cation or  extenuating  circumstances^  while 
tbe  evidence  for  the  accused,  if  worthy  of 
belief,  showed  that  the  homicide  was  Justi- 
fiable, in  that  he  killed  the  deceased  to  pre- 
vent him  from  committing  a  felonious  as- 
sault upon  the  accused  with  a  deadly  weapon. 
The  accused,  in  his  statement  made  to  the 
Jury,  admitted  the  killing,  but  claimed  that 
tbe  deceased,  without  provocation,  had  struck 
him  on  the  head  one  time  with  an  iron 
monkey  wrench,  and  was  endeavoring  to 
strike  him  again  with  the  same  weapon,  and 
that  be  shot  the  deceased  to  protect  himself 
from  such  assault.  This  was  the  only  ad- 
mission of  the  killing  made  by  the  accused. 
The  court  instructed  the  jury  as  follows: 
Tbe  defendant  ''goes  into  the  case,  as  I  have 
charged  you,  remember,  with  a  presumption 
of  innocence;  and  remember,  also,  that  if  in 
the  progress  of  the  trial  it  shall  have  been 
shown  at  any  time,  or  admitted  to  you,  that 
the  defendant  did  kill  the  deceased,  as  char- 
ged in  the  bill  of  indictment,  that  then  the 
law  presumes  the  killing  to  be  murder,  and 
that  presumption  remains  and  exists  until, 
from  the  evidence  in  the  case,  it  be  shown 
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that  a  lower  grade  of  homicide  than  murder 
is  to  be  found  against  him,  or  that  the  facts 
and  circumstances  show  a  Justifiable  homi- 
cide.'* 

One  of  the  errors  assigned  upon  this  charge 
is  that  it  in  effect  instructed  the  jury  that 
a  presumption  of  murder  would  arise  from 
the  admission  by  the  accused  that  he  commit- 
ted the  homicide,  though  he  coupled  such  ad- 
mission with'  "an  explanation  that  might 
negative  malice."  As  early  as  Hudglns  v. 
State,  2  Ga.  173,  188,  it  was  held :  "The  law 
presumes  every  homicide  to  be  felonious, 
until  the  contrary  appears  from  circum- 
stances of  alleviation,  of  excuse,  or  justifi- 
cation; and  it  is  incumbent  on  the  prisoner 
to  make  out  such  circumstances  to  the  satis- 
faction of  the  jury,  unless  they  arise  out  of 
the  evidence  produced  against  him."  Simi- 
lar rulings  have  since  been  frequently  made 
by  this  court  See  Dorsey  v.  State,  110  Ga. 
331,  85  S.  E.  651,  and  cases  cited.  In  Futch 
V.  State,  00  Ga.  472  (8),  16  S.  E.  102,  it  was 
held:  *'If  the  accused  admits  the  killing 
with  a  deadly  weapon,  but  adds  an  explana- 
tion which  might  negative  malice,  no  pre- 
sumption that  the  homicide  was  murder 
would  arise  on'  such  admission;  but,  if  no 
ext)lanation  were  added  tending  to  reduce 
the  grade  of  the  homicide,  that  presump- 
tion would  arise."  As  was  said  in  the  opin- 
ion in  that  case:  "That  part  of  the  state- 
ment which,  if  unexplained,  would  crimi- 
nate, although  it  could  be  received  as  evi- 
dence of  the  fact  it  admitted,  could  not,  to 
the  exclusion  of  another  part  which  quali- 
fied and  explained  it,  create  a  presumption 
that  the  accused  was  actuated  by  malice  and 
was  guilty  of  murder."  Mr.  Justice  Evans, 
in  Owens  v.  State,  120  Ga.  299,  48  S.  E.  21, 
basing  his  remarks  on  the  Futch  Case,  said : 
"Murder  does  not  consist  merely  in  the  kill- 
ing of  a  human  being.  The  killing  must  be 
done  with  malice.  When  the  fact  of  the 
killing  is  shown,  and  the  evidence  adduced 
to  establish  the  killing  shows  neither  cir- 
cumstances of  justification  nor  alleviation, 
malice  may  be  inferred.  Likewise,  if  the 
statement  of  the  defendant  admits  the  homi- 
cide without  explanation,  malice  may  be  in- 
ferred from  such  admission.  But  if  at  the 
time  of  the  admission  the  homicide  is  justi- 
fied, such  qualification  of  the  admission  of 
the  homicide  robs  it  of  the  vital  element  of 
murder."  We  think  it  dear  that  the  ex- 
ception to  the  charge  was  well  taken.  The 
error  was  harmful  to  the  accused,  and  a  new 
trial  must  be  awarded. 

Complaint  was  made  of  several  other  In- 
structions given  by  the  court  to  the  jury; 
but  we  deem  it  unnecessary  to  deal  with 
them,  as  there  is  to  be  another  trial,  and 
our  learned  brother  of  the  trial  bench  will 
doubtless  then  correct  any  Inaccuracies  that 
may  have  appeared  in  the  charges  upon 
which  error  was  assigned. 

Judgment  reversed.  All  the  Justices  con- 
curring. 
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(Supreme  Goart  of  Georgia.    Nov.  8,  1905.) 

1.  HoiciciDK— Assault  with  Intent  to  Kill 
— Self-Defense. 

One  who  provokes  a  difficulty  may  yet  de- 
fend himself  against  violence  on  uie  part  of  the 
one  provoked,  if  the  violence  be  disproportion- 
ate to  the  seriousness  of  the  provocation,  or 
greater  in  degree  than  the  law  recognizes  as 
Justifiable  under  the  drcumstances. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent.  Dig.  Homicide,  S  145.] 

2.  Sauk— Inbtbuotionb. 

Except  in  so  far  as  the  charge  of  the  court 
conflicted   with   the   ruling   announced   in   the 
preceding  note,  there  was  no  error  on  the  trial 
to  which  exception  was  properly  taken. 
(Syllabus  by  the  Oourt) 

Error  from  Superior  Court,  Fayette  Coun- 
ty; E.  J.  Reagan,  Judge. 

Chand  Sams  was  convicted  of  shootlDg 
at  another,  and  brings  error.  Reversed. 

J.  W.  Wise  and  J.  W.  Culpepper,  for 
plaintiff  in  error.  O.  H.  B.  Bloodworth, 
Sol.  Gen.,  for  the  State. 

CANDLER,  J.  The  accused  was  tried  un- 
der an  Indictment  charging  him  with  assault 
with  Intent  to  murder,  and  was  found  guilty 
of  the  statutory  offense  of  shooting  at  an- 
other. He  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  excepted. 

.1.  The  evidence  showed  that  the  accused 
fired  several  shots  from  a  rlfie  at  one  Frank 
Porter ;  one  of  the.  shots  striking  Porter  In 
the  leg.  There  was  also  evidence  for  the 
accused  to  the  effect  that  Porter  was  the 
aggressor,  that  he  threatened  the  life  of 
the  accused  and  opened  fire  upon  him  at 
the  time  of  the  dlfllculty,  and  that  the  ac- 
cused shot  only  In  self-defense.  This,  how- 
ever, was  contradicted  by  the  witnesses  for 
the  state.  The  Judge  charged  the  Jury: 
"If  in  this  case,  gentlemen  of  the  Jury,  Frank 
Porter  did  make  an  assault  upon  the  de- 
fendant, or  If  he  was  attempting  to  make 
a  serious  personal  Injury  amounting  to  a 
felony  on  the  person  of  this  defendant,  or 
If  Frank  Porter's  conduct — his  acts — at  the 
time  of  the  shooting  was  such  as  to  cause 
a  reasonable  man  to  fear  a  felony  was 
about  to  be  Inflicted  upon  him.  If  the  cir- 
cumstances and  conduct  of  the  defendant 
at  the  time  were  sufllclent  to  authorize 
Frank  Porter  to  make  the  assault  upon  him, 
then  he  would  not  be  Justifiable,  because 
no  act  of  Frank  Porter  In  the  matter  would 
Itself,  If  the  act  was  brought  about  by  the 
act  of  the  defendant.  Justify  the  defendant, 
and  that  act  would  be  no  Justification  of 
the  defendant'*  While  this  charge  Is  un- 
doubtedly open  to  the  objection  made  against 
it  that  It  was  confusing  In  Its  tendency,  we 
are  not  prepared  to  hold  that  It  was  suf- 
ficiently so  to  require  the  grant  of  a  new 
trial  on  that  ground.  A  more  serious  ob- 
jection to  It,  and  one  which  was  duly  made 
In  the  motion  for  a  new  trial,  Is  that  the 
concluding  clause  of  the  charge^  yls.*  '*no 


act  of  Frank  Porter  In  the  matter  would 
Itself,  If  the  act  was  brought  about  by  the 
act  of  the  defendant.  Justify  the  defendant,*' 
does  not  correctly  state  the  law  applicable 
to  the  case.  Undoubtedly,  If  one  provoke 
a  difficulty,  and  the  person  provoked  resent 
the  affront  offered  In  such  manner  and  to 
such  an  extent  as  the  law  recognizes  as 
reasonable  and  Justifiable,  the'  other  party 
to  the  difficulty  will  not  be  Justified  In  re- 
pelling by  force  an  assault  for  which  he 
was  directly  responsible.  Thus,  If  A.  draw 
a  knife  and  advance  In  a  threatening  man- 
ner upon  B.,  the  fact  that  B.,  upon  such 
provocation,  drew  a  pistol  and  fired  upon 
A.,  would  not  Justify  A.  In  klljlng  or  wound- 
ing B.  But  If  the  resentment  of  the  party 
provoked  Is  disproportionate  to  the  serious- 
ness of  the  provocation,  the  same  rule  would 
not  apply.  It  must  be  such  resentment  as 
a  reasonable  man  would  Indulge;  and.  If 
It  surpass  that  the  other  party,  even  though 
he  may  have  provoked  the  difficulty,  would 
have  the  right  to  defend  himself  against 
threatened  Injury.  To  pursue  the  Illustration 
already  given,  If  A.  speak  contemptuously  or 
Insultingly  to  B.,  or  advance  upon  him  in  a 
threatening  manner,  but  not  under  such  cir- 
cumstances as  to  give  reasonable  apprehen- 
sion of  serious  bodily  harm,  B.  would  have 
no  right  to  attempt  to  ^  take  the  life  of  A., 
and,  If  he  did  so,  A.  would  have  the  right 
to  repel  the  attempt  though  It  were  neces- 
sary to  take  B.'s  life  in  doing  so.  This 
principle  has  been  announced  repeatedly  In 
the  decisions  of  this  court  See  Boatwright 
V.  State,  88  Ga.  140,  15  S.  E.  21;  BuUer 
T.  State,  92  Ga.  606,  19  S.  B.  61;  Fussell 
T.  State,  94  Ga.  78,  19  S.  B.  891;  Barton 
V.  State,  96  Ga.  485,  23  S.  B.  827.  In  the 
present  case  there  was  evidence  from  which 
the  Jury  might  have  Inferred  that  Porter, 
the  man  alleged  to  have  been  assaulted 
by  the  accused,  fired  the  first  shot  on  ac- 
count of  the  fact  that  the  accused  had,  on 
the  previous  day,  attempted  to  Induce  Por- 
ter's wife  to  have  sexual  Intercourse  with 
him,  and  the  effect  of  the  charge  complained 
of  might  have  been  to  lead  the  Jury  to 
believe  that  If  the  accused  had  provoked 
the  difficulty  by  reason  of  the  conduct  re- 
ferred to,  Porter  had  the  right  to  fire  at 
him,  while  the  accused  had  no  right  to  de- 
fend himself  from  the  assault  The  charge 
excepted  to  was  clearly  erroneous,  and  was 
cause  for  a  new  trial. 

2.  The  remaining  grounds  of  the  motion 
for  a  new  trial  disclose  no  grounds  for  re- 
versing the  Judgment  of  the  lower  court 
The  charge  to  the  effect  that  the  man  whom 
the  accused  shot  was  Justified  in  assaulting 
the  accused  with  a  deadly  weapon,  if  the 
assault  was  necessary  to  prevent  the  com- 
mission of  a  felony  by  the  accused  on  the 
wife  of  the  other  combatant  was  not  war- 
ranted by  any  view  of  the  evidence ;  but  the 
motion  does  not  attack  It  on  this  ground, 
and  the  assignment  of  error  made  la  with- 
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out  merit  There  waa  ample  evidence  to 
authorize  the  charge  on  the  subject  of  mu- 
tual combat,  and  it  and  the  other  charges 
complained  of  were,  so  far  as  appears  from 
the  record,  free  from  error.  The  case  is 
sGit  back  for  another  trial,  solely  on  account 
of  the  error  pointed  out  in  the  first  diyi- 
sion  of  this  opinion. 

Judgment  reversed.    All  the  Justices  coii- 
corrini^ 


(124  Oa.  10) 


NOLLY  V.  STATB. 


(Supreme  Court  of  Georgia.    Nov.  8,  1005.) 

HOMICIDB  —  BVIOBNOB— INVOLUNTABT      MAN- 
BLAUGHTBB.4 

The  accused  was  indicted  for  murder,  and 
was  found  guiltv  of  involuntary  manslaughter 
in  the  commission  of  an  unlawful  act  The 
motion  for  a  new  trial  does  not  complain  of 
any  error  of  law  on  the  part  of  the  trial  judge, 
but  contends  that  the  verdict  was  illegal,  in 
that  the  evidence  did  not  permit  of  an  inter- 
mediate verdict  between  an  acquittal  and  a 
conviction  of  murder.  There  waa  evidence  from 
which  the  jury  were  authorized  to  find  that  the 
accused,  without  any  intention  to  shoot  any 
one,  carelessly  fired  his  pistol  in  the  general 
direction  of  a  crowd  of  persons,  of  which  the 
deceased  was  one,  and  that  the  deceased  was 
shot  and  killed;  that  at  the  time  he  shot  he 
was  standing  at  the  side  of  a  public  road ;  and 
that  the  time  of  the  shooting  was  at  night  It 
was,  therefore,  not  erroneous  to  refuse  to  grant 
a  new  trial.  Stovall  v.  State.  82  S.  B.  &86,  106 
Ga.  443,  is  not  in  point  as  in  that  case  it  ap- 
peared that  the  accused  shot  at  the  deceased, 
but  disclaimed  any  intention  to  wound  him 
fatally. 
(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Jasper  Coun- 
ty; H.  G.  Lewis,  Judge. 

Ted  Nolly  was  convicted  of  Involuntary 
manslaughter,   and   brings   error.    Afiirmed. 

G.  H.  Comwell  and  Green  F.  Johnson, 
for  plaintiir  in  error.  J.  B.  Pottle,  Sol.  Gen., 
for  the  State. 

GANDLBR,  J.  Judgment  tflarmed.  All 
tbm  Justloes  concurring. 


(iMChuM) 

BUFFINGTON  v.  STATB. 
(Supreme  Court  of  Georgia.    Nov.  8,  1906.) 

1.  Labokny— Indiotmxnt. 

It  is  essential  to  the  validity  of  an  indict- 
ment for  larceny  that  the  ownership  of  the 
property,  if  known,  be  laid  in  some  person  or 
persons. 

[Bd.  Note.— For  cases  in  point,  see  voL  8% 
Cent  D%.  Larceny,  S  82,] 

Z   SaMB— OWNSBSHIP. 

If  the  indictment  lays  the  ownership  of 
the  goods  alleged'  to  have  been  stolen  m  a 
partnership,  without  alleging  the  names  of 
the  partners  composing  the  firm.  It  is  fatally 
defective.  12  Bnc  PI.  &  Pr.  967;  Cnark's  Gr. 
Proc  228;  People  v.  Bonirt,  86  Cal.  245.  See 
Hattox  V.  State,  41  S.  B.  709,  115  Ga.  219. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  82, 
Cent  Dig.  Larceny,  {  84.] 


8.  Samb. 

The  name  ^'Stewart  ft  Reece**  Imports  a 
partnership,  and  therefore  an  indictment  for 
larceny,  wherein  the  ownership  of  the  goods 
alleged  to  have  been  stolen  was  laid  in  "one 
Stewart  &  Reece,"  without  more,  should  have 
been  held  bad,  on  special  demurrer  directed  to 
this  defect  therein. 
<Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County; 
Harper  Hamilton,  Judge. 

Marvin  Bufflngton  was  convicted  of  lar- 
ceny, and  brings  error.    Reversed. 

M.  B.  Eubanks,  for  plaintiff  in  error.  W. 
H.  Bnnis,  SoL  Gen.,  for  the  State. 

FISH,  0.  J.  Judgment  reversed.  All  the 
Justices  concurring. 


(iMGa.  8) 
HAMPTON   V.   STATB. 
(Supreme  Court  of  Georgia.    Nov.  8^  1905.) 

L  Chattel   Mobtgagb  —  Gbowino   Obopb  — 

Dbsobiftion. 
A  mortgage  on  "12  acres  of  cotton/'  with- 
out any  further  description,  does  not  sufficiently 
specify  the  property  upon  which  it  is  to  tan 
effect  Civ.  Oode  1895,  §  2724 ;  Atkins  v.  Paul, 
67  Gku  97;  Osborne  v.  Bice,  83  S.  B.  54,  107 
Ga.  281;  Thomas  Furniture  Co.  v.  T.  ft  C. 
Furniture  Co.^  48  S.  E.  383,  120  Ga.  879.  See, 
also.  Broach  v.  (VNeal,  20  S.  B.  118,  94  Ga. 
474 ;  Stephens  v.  Tucker,  55  Ga.  543. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Chattel  Mortgages,  §  93.] 

2L  SAiaD~FBAUDT7I.BNT  SaIA— INDIOTICBNT. 

An  indictment  for  the  wrongful  sale  of 
mortgaged  properly  charged  that  the  accused 
on  a  given  date  executed  to  the  proeecutor  a 
mortgage  on  **12  acres  of  cotton,"  to  secure  a 
specified  debt  and  thereafter,  without  the  con- 
sent of  the  mortgagee,  sold  and  disposed  "of 
all  the  cotton  raised  on  the  said  12  acres  in  said 
mortgage  deed  described,"  with  intent  to  de- 
fraud, etc.  Held,  that  a  demurrer  on  the 
ground  of  the  Insufficiencv  of  the  description 
of  the  proper^  alleged  to  have  been  mortgaged 
and  sold  should  have  been  sustained. 
(Syllabus  by  the  Court) 

Brror  from  Superior  CJourt,  Floyd  County; 
Harper  Hamilton,  Judge. 

W.  A.  Hampton  was  convicted  of  illegal- 
ly selling  mortgaged  property,  and  brings 
error.    Reversed. 

M.  B.  Bubanks,  for  plaintiff  in  error.  W. 
H.  Bnnis,  Sol.  Gen.,  for  the  State. 

FISH,  C.  J.  Judgment  reversed*  All 
the  Justices  concur. 


(U4  Oa.  6) 
WILLIAMS  V.  STATB. 
(Supreme  Court  of  (Georgia.    Nov.  8^  190S.) 

(3BoaNAL  Law— Appeai/— Rbvuw. 

There  was  sufficient  evidence  to  authorise 
the  verdict;  and,   the   presiding  Judge  having 
refused  a  new  trial  and  no  error  of  law  being 
assigned,  this  court  will  not  interfere. 
(Syllabus  by  the  Court) 


20 


52  SOUTHEASTERN  REPORTER. 


(Ga. 


Error  from  Superior  Court,  Sumter  Coun- 
ty;  Z.  A.  Littlejobn,  Judge. 

Jack  Williams  was  conyicted  of  crime* 
and  brings  error.    Affirmed. 

Wm.  Harper,  for  plaintiff  in  error.  P. 
A.  Hooper,  Sol.  Gen.,  for  defendant  in  error, 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concurring. 


(124  Oa;  8) 

NELSON  V.   STATE. 

(Supreme  Court  of  Georgia.    Nov.  8,  1905.) 
CfiiMiNAL  Law— Tbial—Instbuotions.  • 

The  charge  complained  of  really  amounted 
to  an  intimation  or  expression  by  the  judge  asi 
to  what  had  been  proved  in  the  case,  and,  so 
canstmed,  a  new  trial  is  required  under  that  pro- 
vision of  law  which  prohibits  a  judce  from  ex- 
pressing or  intimating  to  a  jury  what  has  or 
has  not  been  proved  in  the  case. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Effingham  Coun- 
ty; P.  B.  Seabrook,  Judge. 

Elymus  Nelson  was  convicted  of  larceny, 
and  brings  error.    Reversed. 

Nelson  was  tried  upon  an  indictment  char- 
ging him  with  the  offense  of  hog  stealing,  and 
was  convicted,  and  to  a  judgment  overruling 
his  motion  for  a  new  trial  he  excepts.  Error 
Is  assigned  in  the  motion  upon  the  following 
charge:  "Now  the  state  contends,  gentlemen 
of  the  jury,  that  upon  the  date  named  in  the 
indictment,  and  in  the  manner  and  form 
therein  set  forth,  that  this  defendant  took 
and  carried  away,  with  Intent  to  steal,  one 
certain  described  hog,  being  the  property  of 
the  prosecutor,  Mr.  B.  B.  Foy.  The  state  con- 
tends that  that  contention  has  been  sustained 
by  the  evidence  Introduced  on  behalf  of  the 
state  by  the  various  witnesses  that  the  state 
has  sworn  in  the  case,  and  also  by  facts  and 
circumstances  that  have  developed  from  the 
defendant's  witnesses,  and  from  the  defense 
set  up  in  the  case.  Now,  among  other  things, 
the  state  contends  that  the  indictment  has 
been  sustained  by  the  testimony  of  one  Mr. 
Hunter,  who  says  that  he  had  marked  a  num- 
ber of  hogs  for  the  prosecutor;  that  he  was 
familiar  with  his  mark,  and  that  the  hog  that 
is  in  question  was  inspected  by  him  in  com- 
pany with  Mr.  Hurst;  and  that  the  hog  was  in 
the  mark  of  Mr.  Foy.  The  state  contends 
that  this  contention  has  been  proved  or  sus- 
tained by  the  testimony  of  Mr.  Hurst  Yon 
have  heard  this  testimony.  It  is  contended 
that  he  went  with  Mr.  Hunter,  and  saw  the 
hog  in  question  In  the  pen  of  the  defendant; 
that  the  hog  was  one  with  which  he  was 
very  familiar,  having  known  It  from  Its 
earliest  infancy;  that  he  had  marked  the  iden- 
tical hog,  knew  Its  flesh  mark*  Its  color,  and 
that  it  was  the  hog  of  Mr.  Foy."  This  charge 
is  alleged  to  be  erroneous  for  several  reasons, 
among  them  being  that  It  contained  an  inti- 
mation of  opinion  by  the  court  to  the  jury, 
and  that  It  is  argumentative^  and  singled  out 
issues  of  fact 


J.  H.  Smith,  R.  F.  G.  Smith,  and  Strange 
&  Strange,  for  plaintiff  In  error.  Livingston 
Kenan,  Sol.  Gen.,  for  the  State. 

COBB,  P.  J.  "The  office  of  a  charge  by 
the  court  is  to  give  to  the  jury  such  instruc- 
tion touching  the  rules  of  law  pertinent  to 
the  issues  involved  in  the  pending  trial  as 
will  enable  them  intelligently  to  apply  there- 
to the  evidence  submitted,  and  from  the  two 
constituents,  law  and  facts,  make  a  verdict. 
In  delivering  his  charge  the  trial  judge  should 
carefully  avoid  an  invasion  of  the  province  of 
the  jury.  He  should  refer  to  the  evidence 
only  so  far  as  is  necessary  to  present  the  lead- 
ing Issues  of  the  cause,  leaving  the  minor 
contentions  of  opposing  counsel  to  the  con- 
sideration of  the  jury  under  appropriate  gen- 
eral Instructions.  It  should  contain  no  such 
summary  of  the  evidence  as  might  to  the 
jury  seem  either  to  be  an  argument  or  amount 
to  the  expression  or  Intimation  of  an  opinion 
thereon."  Thomas  r.  State,  96  Ga.  4S^  22 
a  B.  815.  It  was  held  in  the  case  from 
which  the  above  quotation  was  made  that  It 
was  error  for  the  presiding  judge  to  repeat 
the  substance  of  the  testimony  of  the  state's 
witnesses,  and  submit  these  with  the  argu- 
mentative deductions  therefrom  by  the  state's 
counsel  as  Issues  In  the  case.  The  judge 
should  not  In  his  charge  take  up  and  recapitu- 
late in  detail  the  testimony  of  the  witnesses 
as  it  was  delivered  from  the  stand,  in  such  a 
way  as  Is  calculated  to  leave  the  impression 
upon  the  minds  of  the  jury  that  the  testi- 
mony of  such  witnesses  has  established  the 
fact  contended  for  by  one  of  the  parties,  or 
that  such  testimony  is  of  a  nature  that  it  is 
entitled  to  more  consideration  than  other 
testimony  in  the  case.  McVicker  v.  Oonkle, 
06  Ga.  597,  21  S.  B.  23.  The  ruling  In  the 
case  just  cited  practically  goes  to  the  extent 
of  holding  that  it  Is  error  for  the  judge  to 
state  to  the  jury  what  a  witness  has  testi- 
fled,  such  a  statement  being  in  effect  an 
expression  of  opinion  as  to  what  has  been 
proved.  Suddeth  r.  The  State,  112  Ga.  400t 
37  S.  B.  747. 

The  use  of  the  expression  "It  is  contended,** 
or  similar  phrases,  will  not  in  all  cases  have 
the  effect  to  relieve  a  charge  detailing  the 
evidence  of  a  particular  witness  or  witnesses 
from  an  objection  that  It  amounts  to  an  ex- 
pression or  Intimation  of  opinion.  Smith  v. 
Hazelhurst,  122  Ga.  792,  50  S.  B.  917.  We 
think  that  the  charge  under  consideration 
was  liable,  not  only  to  leave  the  Impression 
upon  the  minds  of  the  jury  that  the  facts 
testlfled  to  by  the  witnesses  named  had  been 
established,  but  also  that  the  testimcmy  of 
such  witnesses  was  entitled,  to  more  consider- 
ation than  that  of  other  witnesses,  who  were 
not  named  or  referred  to  in  the  charge.  The 
case  is  at  best  upon  the  evidence  close  and 
doubtful,  and  the  error  In  the  charge  is  in 
our  opinion  such  as  to  require  a  reversal  of 
the  judgment  refusing  to  grant  a  new  trial 

Judgment  reversed.  All  the  Justices  con- 
curring. 
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(58  W.  Va,  in) 

CITY  OF  GRAFTON  v.  HOI/T,  Judge. 

(Supreme  Court  of  Appeals  of  West  ViiginUu 
Oct  81V1905.) 

1.  Judge— Disqualification. 

A  judge,  who  is  a  quasi  party  to  a  rait  in 
equity  under  tlie  description  of  the  bill  filed  by 
certain  named  plaintiffs  suing  on  behalf  of 
themselves  and  all  others  similarly  situated, 
and  who  will  be  bound  by  or  has  the  right  to 
come  into  the  suit  and  take  the  benefit  of  the 
decree  which  may  be  pronounced  therein,  and 
thereby  derive  a  pecuniary  benefit,  is  disquali- 
fied from  actine  as  judge  in  the  hearing  and 
determination  of  the  suit. 

[Ed.  Note. — For  cases  in  point,  see  voL  29, 
Cent.  Dig.  Judges,  U  190>2D7.] 

2.  PBOHIBmON '—  ObDBB  —  DlSQUALmOATION 

OF  Judge. 
An  order  made  by  such  judge  awarding  a 
temporary  injunction  in  such  suit  is  not  void, 
but  voidable,  and  the  order  cannot  be  vacated 
or  annulled,  or  its  enforcement  prevented  by 
writ  of  pK^bition,  on  the  ground  alone  that 
the  judge  was  disqualified  by  reason  of  interest 
at  the  time  he  entered  the  order. 

3.  Taxation— Wateb  Rates. 

Water  rates  exacted  by  a  public  corporation 
from  actual  consumers  are  not  tazes,  hot  mere- 
ly the  price  of  a  commodity. 
(Syllabus  by  the  Court) 

Petition  by  the  dty  of  Grafton  for  writ  of 
prohlbitioii  to  John  Homer  Holt,  judge  of  the 
drcuit  court  of  Taylor  county.    Writ  granted. 

Dent  ft  Dent  and  E>ogene  Somenrllle,  for 
petitioner.  J.  L.  Hechmer,  0.  P.  Guard,  and 
Ira  B.  Robinson,  for  respondent. 

COX,  J.  This  is  a  petition  by  the  city  of 
Grafton  for  a  writ  of  prohibition  to  prohibit 
Hon.  John  Homer  Holt,  judge  of  the  circuit 
court  of  Taylor  county,  from  interfering  with 
the  city  in  the  management  and  control  of  its 
waterworks  plant,  and  from  fixing  the  rates 
that  said  city  shall  charge  consumers  of  wa- 
ter, and  from  preventing  the  city  from  shut- 
ting off  the  water  from  such  consumers  as  re- 
fuse to  pay  therefor. 

The  city  of  Grafton  under  Its  charter  au- 
thority owns  the  waterworks  supplying  the 
inhabitants  and  others  of  the  city  with  water 
for  compensation.  On  the  27th  day  of  May, 
1905,  the  dty,  upon  recommendation  of  a 
committee  of  its  council,  adopted  a  schedule 
of  rates  for  water  to  be  charged  the  consum- 
ers, uniform  as  to  each  class  of  consumers, 
but  increasing  the  rates  theretofore  charged. 
The  Increased  rates  were  afterwards  em- 
bodied In  a  formal  ordinance  adopted  by 
the  common  coundl,  and  were  required 
to  be  collected  from  and  after  July  1,  1900. 
It  Is  claimed  that  this  formal  ordinance  was 
not  adopted  until  after  the  1st  of  July,  1905, 
but  that  is  Immaterial  here.  After  the  adop- 
tion of  the  new  schedule  of  rates  a  bill  was 
filed  in  the  circuit  court  of  Taylor  county  by 
George  M.  Whitescarver  and  certain  other 
persona  named,  dtizens,  taxpayers,  and  cour 
Burners  of  water,  on  behalf  of  themselves  and 
the  other  dthsens,  taxpayers,  and  consumers 
of  water  of  said  city,  similarly  situated, 
against  the  dty  as  defendant,  for  the  purpose 


of  setting  aside  the  order  of  the  common 
coundl  increasing  the  water  rates,  and  for 
an  accounting  to  ascertain  the  amount  justly 
payable,  applicable  to  all  consumers  of  the 
same  class  with  the  plaintiffs,  and  for  the 
purpose  of  restraining  the  dty,  its  officers 
and  agents  from  shutting  off  the  water  on 
the  premises  of  the  plaintiffs,  and  the  other 
Inhabitants  of  the  city  similarly  situated;  it 
being  alleged  in  the  bill  that  the  city  is  threat- 
ening to  turn  off  the  water  for  failure  to  pay 
the  increased  water  rates.  Upon  presen- 
tation of  this  bill  to  the  said  judge  of  the 
drcuit  court  on  the  8th  day  of  July,  1905,  a 
temporary  injunction  was  awarded,  practi- 
cally as  prayed  for.  Afterwards,  on  the  12th 
day  of  July,  1905,  pursuant  to  notice,  a  mo- 
tion was  made  by  the  defendant  dty  to  dis- 
solve the  injunction  on  the  ground,  among 
others,  that  the  said  judge  was  without  legal 
authority  to  act  in  the  suit  by  reason  of  be- 
ing a  consumer  of  water  within  the  dty  and 
personally  interested  in  the  subject-matter  of 
the  litigation.  The  motion  to  dissolve  was 
overruled  by  Judge  Holt  in  vacation,  and 
this  proceeding  followed. 

The  petition  proceeds  upon  the  theory  that 
Judge  Holt,  being  a  consumer  of  water  sup- 
plied by  the  city  waterworks,  Is  In  the  same 
situation  as  the  plaintiffs  in  said  bill,  and 
disqualified  from  acting  as  judge  in  that  suit, 
or  touching  the  subject-matter  of  that  litiga- 
tion, by  reason  of  interest  The  fact  is  not 
denied,  but  conceded,  that  Judge  Holt  is  a 
consumer  of  water  from  the  city  waterworks, 
and  in  the  same  situation  as  the  plaintiffs 
in  said  bill,  although  not  made  a  party 
therein  by  name.  The  first  question  for  us 
to  determine  is  whether  or  not  Judge  Holt, 
being  so  situated,  is  disqualified  by  reason  of 
interest  from  acting  as  judge  in  that  suit  In 
order  to  disqualify,  the  interest  of  the  judge 
must  not  be  merely  an  interest  in  the  legal 
question  involved  in  the  suit,  but  an  interest 
in  the  subject-matter  to  be  determined  there- 
by. Forest  Coal  Co.  v.  Doollttle,  Judge,  etc., 
54  W.  Va.  210,  46  S.  E.  238. 

We  must  see  if  this  is  the  kind  of  a  suit 
which,  if  maintainable  at  all,  could  be  main- 
tained by  the  plaintiffs  named,  suing  on  be- 
half of  themselves  and  all  others  similarly 
situated.  The  general  equity  rule  is  that  all 
parties  In  interest  must  be  before  the  court; 
but  there  are  certain  exceptions  to  this  rule, 
which  are  as  clearly  established  and  as  well 
settled  as  the  rule  itself.  In  cases  to  which 
the  exceptions  apply  one  or  more  persons 
representing  a  class  or  common  interest  or 
common  rights  are  permitted  to  sue  on  be- 
half of  themselves  and  all  others  in  the  same 
situation.  The  exceptions  to  the  rule  have 
grown  up  as  matters  of  necessity  to  meet 
the  ends  of  justice.  To  undertake  to  review 
all  the  authorities  defining  and  sustaining  the 
exceptions  would  be  impracticable  in  this 
opinion.  We  shall  content  ourselves  with 
the  dtation  of  a  few  of  those  most  pertinent 
to  the  case  at  hand:    'The  rule  requiring  all 
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parties  interested  In  the  subject-matter  or 
object  of  the  suit  to  be  made  parties,  however 
numerous,  is  relaxed  when  its  observance  be- 
comes extremely  difficult  or  inconvenient, 
and  a  person  holding  a  common  interest  with 
numerous  others  may  sue  in  his  own  name 
In  behalf  of  himself  and  such  other  persons 
without  Joining  them  in  the  suit"  Hogg's 
Equity  Proced.  §  39.  "In  some  cases  the  per- 
sons who  hold  a  common  relation  to  the  sub- 
ject are  so  numerous  that  to  attempt  to  unite 
them  all  in  one  suit  would  be,  even  if  practi- 
cable, very  inconvenient,  and  would  subject 
the  proceedings  to  the  danger  of  perpetual 
abatement  and  other  impediments  from  inter- 
mediate deaths,  marriages,  incompetency,  or 
change  of  interests.  *  *  *  In  such  cases 
the  court  will  allow  a  bl)!  to  be  brought  by 
some  of  the  parties  on  behalf  of  themselves 
and  all  others,  taking  care  that  there  shall  be 
a  due  representation  of  all  substantial  inter- 
ests before  the  court"  Bart  Ch.  Prac.  S  47. 
A  clear  statement  of  exceptions  is  contained 
in  Judge  Story's  work  on  Equity  Pleading. 
This  eminent  author  says:  "The  most  usual 
cases  arranging  themselves  under  this  head 
of  exceptions  are:  (1)  Where  the  question  is 
one  of  common  or  general  interest  and  one 
or  more  sue  or  defend  for  the  benefit  of  the 
whole.  (2)  Where  the  parties  form  a  volun- 
tary association  for  public  or  private  pur- 
poses, and  those  who  sue  or  defend  may  fair- 
ly be  presumed  to  represent  the  rights  and 
interests  of  the  whole.  (3)  Where  the  parties 
are  very  numerous,  and,  although  they  have 
or  may  have  separate,  distinct  interests,  yet 
it  is  impracticable  to  bring  them  all  before 
the  court"  In  speaking  of  the  third  class  of 
cases  mentioned  above,  the  same  author  says: 
"In  this  class  of  cases  there  is  usually  a  priv- 
ity of  interest  between  the  parties;  but  such 
a  privity  is  not  the  foundation  of  the  excep- 
tion. On  the  contrary,  it  is  sustained  in  some 
cases  where  no  such  privity  exists.  How- 
ever, in  all  of  them  there  always  exists  a 
common  interest  or  a  common  right  which 
the  bill  seeks  to  establish  and  enforce,  or  a 
general  claim  or  privilege,  which  it  seeks  to 
establish  or  to  narrow  or  take  away.  •  •  • 
In  all  these  classes  of  cases  it  is  apparent 
that  all  the  parties  stand,  or  are  supposed  to 
stand.  In  the  same  situation,  and  have  one 
common  right  or  one  common  interest  the 
operation  and  protection  of  which  will  be  for 
the  common  benefit  of  all  and  cannot  be  to 
the  injury  of  any.  It  is  under  such  circum- 
stances and  with  such  objects  that  the  bill 
is  permitted  to  be  filed  by  a  few  on  behalf  of 
themselves  and  all  others,  or  against  a  few 
and  yet  to  bind  the  rights  and  interests  of  the 
others."  Story's  Equity  PI.  §8  97,  120,  120. 
As  bearing  upon  and  sustaining  the  excep- 
tions mentioned,  see  Smith  et  al.  v.  Sworm- 
Btedt  et  al.,  16  How.  288, 14  L.  Ed.  942 ;  Beech 
on  InJ.  365 ;  Railroad  Ck).  v.  Gibson,  85  Ga.  1, 
11  S.  B.  442,  21  Am.  St  Rep.  135;  2  Spelling 
on  InJ.  973 ;  15  Enc.  PI.  ft  Prac.  629 ;  Fletcher, 
Bq.  PL  ft  Pr.  S  26;  1  Daniels,  Ch.  PL  ft  Pr. 


238 ;  Bull  v.  Read,  18  Grat  86.  Where  such 
suit  in  equity  is  permitted  under  the  excep- 
tions, the  bill  must  show  that  it  is  brought 
on  behalf  of  those  whom  t}ie  plalntilfs  rep- 
resent and  sufildent  parties  must  be  be- 
fore the  court  to  enable  it  to  fairly  and  fully 
adjudicate  the  questions  involved.  It  seems 
clear  to  us  that  the  suit  of  Whitescarver 
et  al.  V.  City  of  Grafton  comes  within  the 
exceptions,  and  that  the  suit  if  maintain- 
able at  all,  is  maintainable  by  the  plaintUTs, 
suing  on  behalf  of  themselves  and  all  others 
in  the  same  situation.  All  consumers  have 
a  common  interest  a  common  right  in  the 
subject-matter  of  the  litigation.  The  number 
of  consumers  Is  large.  To  require  all  of 
them  to  be  before  the  court  would  occasion 
great  inconvenience,  if  not  a  practical  denial 
of  the  right  to  have  the  subject-matter  ad- 
judicated and  determined. 

Having  decided  that  the  suit  In  equity, 
if  maintainable  at  all,  was  properly  brought 
by  the  plaintiffs  on  their  own  behalf  and  on 
behalf  of  all  others  in  the  same  situation,  we 
have  yet  to  determine  what  is  the  character 
of  the  interest  of  Judge  Holt  standing  in  the 
same  situation  as  the  plaintUTs  named.  In 
such  a  suit  a  person  standing  in  the  same 
situation  as  the  plaintiff  is  termed  a  quasi 
party,  and  for  many  purposes  has  the  right 
of  an  actual  party.  15  Enc.  PL  ft  Pr.  p. 
635.  It  seems  that  such  person  is  bound 
by  the  decree  which  may  be  pronounced 
In  the  suit,  although  he  does  not  come  in- 
to the  suit  before  the  decree.  This  is  true 
in  those  Jurisdictions  which,  like  ourS)  have 
no  equity  rules  requiring  that  the  decree 
be  without  prejudice  to  the  party  standing 
in  the  same  situation,  but  not  named,  unless 
such  party  come  into  the  suit  before  the  de- 
cree. 15  Enc.  PL  ft  Pr.  635 ;  Story's  Bq.  PL 
135.  But,  whether  a  quasi  party  is  bound 
by  the  decree  or  not  he  has  the  right  to 
come  into  the  suit  at  any  time  before  the  de- 
cree and  take  the  benefit  of  it  15  Enc.  PL 
ft  Pr.  636.  This  being  true.  Judge  Holt  has 
the  right  in  that  suit  to  come  in  and  take 
the  benefit  of  any  decree  which  may  be 
pronounced  therein.  In  ^ther  can  he  htm 
a  disqualifying  interest  The  right  (a  right 
of  value)  to  come  in  and  take  the  benefit 
of  the  decree  constitutes  a  disqualifying  in- 
terest as  much  as  If  he  were  bound  by  the 
decree  without  coming  in.  Otherwise,  we 
have  the  anomalous  situation  of  a  Judge 
sitting  on  the  hearing  of  a  case  in  which  he 
hsB  the  right  to  come  in  and  take  the  benefit 
of  the  decree  pronounced  by  him  and  thereby 
derive  a  pecuniary  benefit  It  may  be  said 
that  Judge  Holt  has  signified  no  intention  of 
coming  into  the  suit  and  taking  the  benefit 
of  the  decree,  but  this  is  immaterial.  The 
mere  fact  that  he  has  the  right  to  do  so  dis- 
qualifleo.  Findley  v.  Smith,  42  W.  Va.  299, 
26  S.  E.  370;  Forest  Coal  Co.  v.  Doolittle, 
Judge,  etc.,  supra ;  Moses  v.  Julian,  46  N.  H. 
62,  84  Am.  Dec  114.  Suitors  are  entitled 
to  a  taJr  and  impartial  Judgment  upon  the 
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matters  In  litigation,  and  to  have  that  judg- 
ment prononuoed  by  a  fair  and  impartial 
tribunal.  Otherwise,  courts  of  Justice  are 
bat  mockeries,  and  their  judgments  are  with- 
out credit  or  respect  The  maxim  of  the 
common  law,  "Nemo  debet  esse  Judex  in 
propria  causa,"  remains  inyiolate  in  this 
state. 

U  is  claimed,  howeyer,  that  Judge  Holt 
is  qualified  by  reason  of  our  statute  (Ck>de 
1899,  p.  110(5),  which  provides  that  no  judge 
of  any  court  shall  be  disqualified  from  per- 
forming his  official  duties  with  respect  to 
aL<y  cause  by  reason  of  the  fact  that  he  is 
a  citizen  and  a  taxpayer  of  the  municipal 
corporation  which  Is  interested  in  or  is  a 
party  to  such  cause.  In  order  for  this  pro- 
vision to  raider  Judge  Holt  qualified  to  act 
in  that  suit,  it  must  be  assumed  that  the 
rates  of  charge  for  water  are  taxes,  and  that 
Judge  Holt  is  only  Interested  in  common  with 
the  other  taxpayers  of  the  city  in  resisting 
the  payment  of  taxes.  We  cannot  give  as- 
sent to  that  proposition.  Water  rates  ex- 
acted by  a  public  corporation  from  actual 
consiuners  are  not  taxes,  but  are  merely  the 
price  of  a  commodity.  The  charges  for  water 
do  not  constitute  a  uniform  assessment 
against  all  or  any  persons  or  property  within 
the  dty.  It  is  wholly  optional  with  the  con- 
sumer whether  or  not  he  will  take  water 
from  the  city  waterworka  All  of  the  in- 
habitants may  refuse  to  do  so,  and  in  that 
event  the  water  rates  cannot  be  collected 
from  them.  The  city  is  empowered  under 
its  charter  to  deal  in  a  public  utility,  and 
it  charges  and  collects  therefor  in  the  same 
manner  as  an  individual  or  private  corpora- 
tion engaged  in  the  same  business.  30  Am. 
&  Eng.  Enc.  of  Law,  422;  Wagner  ▼.  Rock 
Island,  146  111.  139,  34  N.  E.  545,  21  L.  R.  A. 
519;  Dillon's  Munlc.  Corp.  821;  Prov.  Sav. 
Inst  V.  Jersey  City,  113  U.  S.  506,  5  Sup. 
Ct  612,  28  L.  Ed.  1102;  1  CJooley  on  Taxa- 
tion, 5. 

It  is  contended  by  the  petitioner  that  the 
writ  of  prohibition  should  issue  in  this  pro- 
ceeding, operating  to  vacate  and  annul  the 
'order  awarding  the  temporary  injunction, 
on  the  grounds  that  the  judge  was  disquali- 
fied when  he  made  the  order  and  that  there 
is  no  equity  in  the  bill.  Notwithstanding  the 
fact  that  Judge  Holt  was  disqualified  at  the 
time  he  made  the  order  awarding  the  injunc- 
tion, the  order  is  not  void,  but  voidable. 
Forest  Ck>al  Co,  v.  Doolittle,  Judge,  etc., 
supra;  Findley  v.  Smith,  supra;  Moses  y. 
Julian,  supra;  17  Am.  &  Eng.  Enc.  of  Law, 
742.  A  writ  of  prohibition  cannot  be  made  a 
process  for  the  correction  of  errors  and  take 
the  place  of  an  appeal  or  writ  of  error. 
County  Ck)urt  v.  Boreman,  84  W.  Va.  862, 
12  S.  B.  490;  State  v.  Kyle,  8  W.  Va.  711; 
Sperry  v.  Sanders,  50  W.  Va.  70,  40  S.  E.  327 ; 
McContha  v.  Guthrie,  21  W.  Va.  140;  Johns- 
ton V.  Hunter,  50  W.  Va.  52,  40  S.  E.  448; 
H.  ft  W.  Railway  Co.  ▼•  Pinnacle  Coal  Co., 


44  W.  Va.  574,  30  S.  E.  196,  41  L.  R.  A.  414; 
Yates  V.  Taylor  County  Court,  47  W.  Va.  376, 
35  S.  E.  24;  Morley  v.  Godfrey,  54  W.  Va. 
54,  46  S.  E.  185.  A  number  of  our  cases  hold 
that,  where  there  is  a  total  want  of  juris- 
diction and  the  judgment  is  void,  the  en- 
forcement of  the  judgment  may  be  prevented 
by  a  writ  of  prohibition ;  but  those  cases  do 
not  apply  here,  where  the  order  complained 
of  is  only  voidable  and  we  have  not  examined 
the  bill  for  the  purpose  of  seeing  whether  it 
is  with  or  without  equity.  If  it  be  without 
equity,  or  if  the  order  complained  of  may  be 
avoided,  the  city  of  Grafton  has  another 
plain  and  adequate  remedy. 

This  proceeding  was  argued  and  submitted 
at  the  September  term,  1905,  of  this  court 
On  the  18th  of  Oclbber,  1905,  being  the  first 
day  of  this  special  term,  the  city  of  Grafton, 
pursuant  to  notice,  made  a  motion  to  strike 
out  the  answer  of  Judge  Holt  in  this  pro- 
ceeding as  being  frivolous,  impertinent,  and 
scandalous,  and  as  being  foreign  to  a  proper 
defense.  The  record  does  not  disclose  that 
any  motion  was  made  to  strike  out  the  an- 
swer previous  to  or  at  the  hearing  and  sub- 
mission of  this  proceeding,  and  such  motion 
now  comes  too  late  to  be  considered.  It 
follows  from  what  we  have  said  that  a  v^t 
of  prohibition  must  be  awarded  restraining 
the  Honorable  John  Homer  Holt,  judge  ot 
the  circuit  court  of  Taylor  county,  from  fur- 
ther acting  as  judge  in  the  hearing  and  de- 
termination of  said  chancery  suit,  but  not 
from  entering  such  orders  as  shall  be  neces- 
sary to  bring  the  suit  to  a  hearing  and  de- 
termination before  a  qualified  court  or  judge. 

In  awarding  tliis  writ  we  do  so  without  in 
any  way  reflecting  upon  Judge  Holt  He 
no  doubt  was  perfectly  honest  and  sincere 
in  the  belief  that  he  was  qualified  to  sit  in 
the  suit  mentioned  and  that  it  was  his  duty 
to  do  so.  It  is  often  a  question  of  grave 
doubt  as  to  the  qualification  of  a  judge,  and 
he  should  not  refuse  to  sit  when  quali- 
fied, any  more  than  he  should  Insist  on  sit- 
ting when  disqualified. 


(68  W.  Va.  119) 
SWIGBR  V.   SWIGER. 

(Supreme  Court  of  Appeals  of  West  Virghiia. 
Oct  22,  1905.) 

L  Appeal — ^Dismissal — New  PErmoir. 

When  an  appeal  and  supersedeas  have  been 
dismissed  under  rule  8,  of  the  Supreme  Court 
(45  S.  E.  vill),  a  new  petition,  reciting  the 
fact  of  the  former  petition  and  allowance  and 
dismissal,  and  referring  to  the  assignments  of 
error  contained  in  the  former  petition,  and 
making  them  a  part  of  tiie  new  petition,  is 
sufficient  upon  wnich  to  allow  an  appeal,  i^ 
though  such  new  petition  prays  "that  sala  or- 
der of  dismissal  may  be  set  aside,  and  that 
said  appeal  and  supersedeas  heretofore  allowed 
may  be  renewed." 

2.  Husband  and  WirB--CoNVErANCB  to  Win 
— Ttflb  Acquired. 

Where  a  husband  conveys  land  directly 
to  his  wife,  not  in  fraud  of  his  creditors,  she 
takes  only  the  equitable  title,  while  the  legal 
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title  remains  vested  in  the  grantor  In  trust  for 
his  wife,  the  grantee. 

[Ed.  Note. — ^For  cases  in  point,  see  yoL  28» 
Gent.  Dig.  Hasband  and  Wife,  §  236.] 

8.   SaITB — iNOUMBBAirCE  BT  EkTSBAND. 

In  such  case  the  husband  cannot  oonyey 
the  legal  title  to  another,  or  incumber  the  sanM 
by  deed  of  trust  or  otherwise. 
4.  Acknowledgment — Cebtificate. 

The  certificate  of  the  acknowledgment  of 
a  deed  imports  yerity,  and  cannot  be  overcome, 
except  by  clear  and  satisfactory  proof.  The 
evidence  of  the  grantor  denying  the  execution 
of  the  deed  and  the  opinion  of  experts  tliat 
the  signature  thereto  is  not  that  of  the  grantor, 
are  not  sufBcient. 

[E3d.  Note. — ^For  cases  in  point,  see  ToL  1* 
Cent  Dig.  Acknowledgment,  |  846.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuity  Court,  Harrison 
County. 

BUI  by  Nancy  Swlger  against  Benonl  A. 
Swlger  and  others.  Decree  for  plaintlfiF, 
and  Benonl  A.  Swlger  appeals.    Afllrmed. 

J.  V.  Blair  and  Davis  &  Davis,  for  ap- 
pellant. M.  R.  Oronse  and  O.  W.  Fair,  for 
appellee. 

McWHORTBR,  J.  Daniel  Wright  died 
seised  of  89%  acres  of  land  on  Crane's 
Nest  Run,  In  Tyler  county,  which  descended 
to  blB  eight  children,  subject  to  the  dower 
of  hlB  widow,  Prudence  Wright  Nancy 
Wright  married  Benonl  A.  Swlger  In  1857. 
After  the  death  of  Daniel,  Nancy  and  her 
husband  Instituted  a  suit  In  the  circuit 
court  of  Tyler  county  for  partition  of  the 
land  among  the  heirs  and  to  assign  the  dow- 
er of  Prudence  Wright  therein.  In  the 
partition  there  was  assigned  to  Nancy  lot 
No.  8,  containing  9%  acres,  of  which  2 
acres  and  a  fraction  were  subject  to  the 
dower  set  apart  to  her  mother,  Prudence 
Wright  Benonl  purchased  the  Interests  of 
all  the  heirs,  except  that  of  Nancy,  his  wife. 
On  the  24th  of  September,  1888,  B.  A.  Swl- 
ger conveyed  to  his  wife,  Nancy  Swlger,  In 
consideration  of  $1,000,  the  said  tract  of 
89%  acres,  subject  tq  the  dower  of  Mrs. 
Wright  in  6  acres  of  said  tract  On  the 
1st  day  of  December,  1890,  said  Nancy 
Swlger,  by  deed  of  that  date,  in  considera- 
tion of  $1,  granted,  bargained,  sold,  and 
released  to  the  said  B.  A.  Swlger  all  her 
right,  title,  and  Interest  in  said  89%  acres 
of  land,  except  the  9%  acres  set  apart  to 
her  by  the  commissioners  of  partition  and 
decreed  thereon,  and  also  on  the  same  day 
the  said  parties  executed  the  following  writ- 
ing: "This  indenture,  made  this  the  first 
day  of  December,  one  thousand  eight  hun- 
dred and  ninety,  between  B.  A.  Swlger,  of 
the  first  part,  and  Nancy  Swlger,  his  wife, 
of  the  second  part:  Whereas,  divers  dis- 
putes and  unhappy  differences  have  arisen 
between  the  party  of  the  first  part  and  his 
wife,  for  which  reason  they  have  consented 
and  agreed  to  live  separate  and  apart  from 
each  other  during  their  natural  life:  Now, 
therefore,   this   indenture   wltneasetht   that 


the  said  party  of  the  first  part,  in  considera- 
tion of  the  premises,  does  hereby  covenant, 
promise,  and  agree  to  and  with  his  said 
wife  at  all  times  hereafter  to  live  separate 
and  apart  from  him,  and  that  he  shall  and 
wUl  allow  and  permit  her  to  reside  and  be 
in  such  and  such  place  or  places,  and  in 
such  family  or  families,  and  with  such 
relations,  friends,  and  other  persons,  and  to 
follow  and  carry  on  such  trade  or  business, 
as  she  may  from  time  to  time  choose  or 
think  fit  for  living  separate  and  apart  from 
him,  or  compel  her  to  live  with  him,  nor 
sue,  molest,  disturb,  or  trouble  any  other 
person  whomsoever  for  receiving,  entertain- 
ing, or  harboring  her,  and  that  he  will  not, 
without  her  consent,  visit  lier  or  knowingly 
enter  any  house  or  places  where  she  shall 
dwell,  reside,  or  be,  or  send  or  cause  to  be 
sent  any  letter  or  message  to  her,  nor  shall 
or  will  at  any  time  hereafter  claim  or  de- 
mand any  of  her  money,  jewels,  plate,  cloth- 
ing, household  goods,  furniture,  or  stock  in 
trade,  which  she  now  has  in  her  power, 
custody,  or.  possession,  or  which  she  shall  or 
may  at  any  time  hereafter  have,  buy,  or 
procure,  or  which  shall  be  devised  or  given 
to  her,  or  that  she  may  otherwise  acquire, 
and  that  she  shall  and  may  enjoy  and  ab- 
solutely dispose  of  the  same  as  if  she  was  a 
feme  sole  and  unmarried;  and,  further, 
the  said  party  of  the  first  part  further  agrees 
to  deliver  his  wife  one  spotted  cow  and 
five  pictures,  small,  and  enlarged  pictures 
in  frame,  and  cupboard  ware,  all  she  de- 
sires. The  said  Nancy  Swlger  is  to  have 
full  control  of  her  daughter,  Mary  Margaret 
Swlger.  In  witness  whereof,  the  said  par- 
ties have  hereunto  afilxed  their  hands  and 
seals  this  first  day  of  December,  1890.    B. 

A.  Swlger.  [Seal.] '  Nancy  Swlger.  [Seal.]" 
Which  was  duly  acknowledged  on  the  day 
of  its  date,  and  recorded  in  the  clerk's 
office  of  the  county  court  of  Tyler  county  on 
the  22d  day  of  December,  1890.  On  the 
10th  of  May,  1894,  the  said  Benonl  A.  Swl- 
ger made  to  the  South  Penn  Oil  Company 
an  oil  and  gas  lease  on  said  tract  of  land, 
calling  it  90  acres,  more  or  less,  and  by  deed 
of  August  10,  1898,  said  B.  A.  Swlger  con- 
veyed to  said  South  Penn  Oil  Company  the 
one-half  of  the  one-eighth  royalty  reserved 
to  the  lessor,  Swlger.  in  said  lease  of  May 
10,  1894. 

On  the  14th  day  of  November,  1900,  as 
stated  in  the  petition  for  appeal,  as  well  as 
in  the  appellant's  brief,  Nancy  Swlger  sued 
out  of  the  clerk's  office  of  the  circuit  court  of 
Tyler  county  her  subpoena  in  chancery,  and 
at  the  January  rules,  1901,  filed  her  bill  bf 
complaint  therein  against  Benonl  A.  Swl- 
ger, Nathan  Knight,  Bmmanuel  Elder,  the 
South  Penn  Oil  Company,  a  corporation, 
and  the  Bureka  Pipe  Line  Company,  a  cor- 
poration, alleging  her  marriage  to  the  said 

B.  A.  Swlger,  and  that  the  said  89%  acres, 
of  which  her  father,  Daniel  Wright,  died 
seised*  became  the  proper^  of  herself  and 
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her  basband,  he  having  purchased  the  inter- 
ests of  the  other  heirs,  and  alleging  the 
conveyance  to  plaintiff  by  defendant  B.  A. 
Swiger  of  all  his  interest  in  said  tract  of 
89^  acres  of  land  by  said  deed  of  September 
24,  1888p  under  Tvhich  she  was  placed  in 
possession  of  said  land  by  her  husband, 
whereby  she  became  the  owner  in  fee  simple 
of  the  entire  tract,  subject  to  the  dower  of 
said  Prudence  Wright;  that  the  plaintiff 
lived  with  her  said  husband  on  said  land, 
exercising  the  rights  of  ownership  thereof, 
until  her  husband,  seeming  to  be  desirous 
of  getting  possession  of  said  property  and 
the  title  thereto,  began  to  insist  upon  plain- 
tifTs  reconveying  said  land  to  him  or  to 
one  of  his  sons,  which  plaintiff  declined  to 
do,  which  state  of  affairs  continued  for 
some  time,  and,  as  it  continued,  her  hus- 
band became  more  violent  and  abusive  to- 
wards her,  until  by  threats  of  personal  vio- 
lence and  by  personal  violence  to  her  forced 
her  to  leave  home,  which  was  about  the 
summer  of  1890,  when  he  took  forcible  and 
unlawful  possession  of  said  tract  of  land. 
In  spite  of  the  entreaties  of  plaintiff  to  him 
to  regard  her  rights  in  the  premises;  that 
after  forcing  her  to  leave  her  home  he  con- 
tinued his  threats  of  violence  and  abuse 
toward  plaintiff  until  he  coerced  her,  by 
intimidation  and  through  fear  of  him, 
into  executing  the  paper  writing  dated  the 
1st  day  of  December,  1800,  purporting  to  be 
a  deed  for  said  tract  of  land,  except  the 
9  acres;  that  plaintiff  was  about  65  years 
of  age,  frail  and  delicate,  almost  blind,  and 
Illiterate,  and  did  not  know  at  the  time  she 
executed  said  deed  of  December  1,  1890, 
what  her  rights  were  in  the  premises,  and, 
being  afraid  of  him,  was  afraid  to  inquire, 
and  that  not  until  quite  recently,  within 
two  years,  was  she  apprised  of  what  her 
rights  in  the  premises  were;  that  she 
brought  the  ejectment  suit  and  this  suit  at 
the  risk  of  her  life,  because  her  husband 
was  a  smart,  scheming,  and  unscrupulous 
man,  and  regarded  as  a  dangerous  man 
when  angry  at  a  person  or  seeking  to  accom- 
plish his  ends;  that  he  was  a  dangerous 
and  quarrelsome  man,  and  had  been  en- 
gaged in  lawsuits  more  or  less  all  of  his 
life,  and  also  a  strong,  able-bodied  man; 
that  shortly  after  he  forced  her  to  execute 
the  deed  of  December  1,  1890,  he  gave  an  oil 
and  gas  lease  on  said  land,  receiving  a  large 
sum  of  money  as  a  bonus,  and  had  received 
rentals,  etc.,  in  all  aggregating  $1,000  or 
more;  that  defendant  sold  a  large  amount 
of  trees  and  lumber  off  of  said  land,  which 
trees  and  lumber  were  worth  at  least  $1,000; 
that  he  afterwards  sold  and  conveyed  to 
the  South  Penn  Oil  Company  one-half  of 
the  one-eighth  royalty  oil  reserved  by  him 
in  the  lease  for  the  sum  of  $500;  that  he 
conveyed  by  deed  to  Nathan  Knight  six 
acres  of  said  tract  of  land-— alleging  that 
said  deed  from  plaintiff  to  defendant  of 
December  1,  1890,  and  defendant's  lease  to 


the  South  Penn  Oil  Company,  and  his  deed 
conveying  one-half  of  the  royalty  oil  reserv- 
ed in  said  lease,  and  his  deed  to  Nathan 
Knight  for  the  six  acres,  part  of  said  tract 
of  land,  are  clouds  upon  the  title  of  plain- 
tiff, which  she  was  entitled  to  liave  removed 
by  a  court  of  equity,  and  accordingly  pray- 
ed therefor  and  for  general  relief. 

The  defendant  Benoni  A.  Swiger  filed  his 
demurrer,  and  also  his  answer,  denying  the 
allegations  of  the  bill  alleging  his  mistreat- 
ment of  the  plaintiff  and  the  threats  against 
her,  and  averring  that  the  deed  dated  Decem- 
ber 1,  1890,  from  his  wife  to  himself  was  a 
free  act  on  her  part,  and  filed,  with  his 
answer,  as  an  exhibit,  another  writing,  bear- 
ing date  the  1st  day  of  December,  1890,  styled 
an  ^'indenture,"  executed  by  himself  and  the 
plaintiff,  purporting  to  be  an  article  of  com- 
promise, which  paper  is  copied  in  the  early 
part  of  this  opinion.  Defendant  denied  that 
he  made,  signed,  acknowledged,  executed, 
and  delivered  the  deed  of  September  24,  1888, 
and  averred  that  the  same  was  a  forgery, 
"procured  and  caused  to  be  made  and  falsely 
certified,  through  and  by  the  acts,  solicitations, 
connivances,  and  deceptions  of  the  said  Nancy 
Swiger  and  Jacob  Swiger,  son  of  plaintiff  and 
defendant,  who  confederated  and  conspired 
together,  as  respondent  is  informed,  and  by 
false  representations,  personations,  and  other- 
wise induced  and  deceitfully  caused  the  no- 
tary, Amaziah  Ashbum,  to  write  said  deed, 
to  which  the  said  Jacob,  as  respondent  is  in- 
formed, wrote,  signed,  and  forged  the  name  of 
'B.  A.  Swiger,*  after  which  the  said  Nancy 
and  Jacob  wrongfully  and  deceilt^ly  pro- 
cured the  false  and  untrue  certificate  of  said 
notary  thereto,  wlt^  intent  and  purpose  on 
the  part  of  said  Nancy  and  son  Jacob  to 
cheat  and  defraud  this  respondent;  that  the 
making  of  said  deed  was  kept  secret  from 
this  respondent  for  a  long  time;  that  it  was 
not,  in  fact,  admitted  to  record  until,  to  wit, 
the  22d  day  of  January,  1889 ;  that  immedi- 
ately upon  receiving  some  information  that 
such  writing  was  in  existence  respondent  be- 
gan to  make  inquiry  and  investigation,  and 
to  his  surprise  and  astonishment  he  ascer- 
tained that  such  writing  had  been  made  as 
hereinbefore  stated ;"  that  he  went  to  plain- 
tiff, and  she  denied  that  any  deed  had  been 
made ;  that  he  then  went  to  the  county  clerk's 
office  and  found  it  on  record,  after  which  he 
saw  plaintiff  and  so  informed  her,  when  she 
admitted  that  such  writing  was  made  in  his 
absence;  that  she  and  her  son  had  caused  it 
to  be  made,  only  intending  to  use  it  in  the 
event  that  anything  should  happen  respondent 
— should  he  die  or  not  return  home.  Re- 
spondent denied  that  any  of  the  bonus,  rent- 
als, or  other  moneys  that  came  to  his  hands 
by  reason  of  or  under  or  by  virtue  of  said 
oil  lease  and  gas  lease,  said  royalty  grant 
proceeds  on  oil,  gas,  timber,  or  otherwise  be 
longed  to  plaintiff,  and  denied  that  an  ac- 
counting therefor  should  be  ordered,  and 
prayed  that  said  land,  89^  acres,  except  said 
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lot  No.  8  and  said  dower  interest,  might  be 
held  and  decreed  to  be  the  property  of  re- 
spondent, free  and  acquit  from  the  claim  of 
plaintiff;  that  said  lease  and  royalty  grant 
and  the  said  Knight  deed  might  be  held  firm 
and  stable ;  that  said  writing  purporting  to  be 
a  deed  dated  the  24th  day  of  September,  18S8, 
from  respondent  to  plaintiff,  might  be  de* 
creed  null  and  void  and  set  aside;  and  that 
plaintiff  might  be  forever  enjoined  and  re- 
strained from  using  said  writing  or  claiming 
title  thereunder,  and  for  general  relief. 

The  plaintiff  filed  her  demurrer  to  the 
affirmative  matter  set  up  in  said  answer  and 
cross-bill,  and  her  answer  and  special  repli- 
cation thereto,  denying  the  allegations  of  said 
answer  and  cross-bill  setting  up  new  matter. 
The  South  Penn  Oil  Company  also  filed  its 
answer. 

Many  depositions  were  taken  and  filed 
on  behalf  of  the  plaintiff,  as  well  as  of  the 
defendant  Benoni  A.  Swiger,  and  the  cause 
was  finally  heard  on  the  2d  day  of  October, 
1903,  when  the  plaintiff  replied  generally  to 
the  answer  and  cross-bill  of  the  defendant 
B.  A.  Swiger,  except  as  to  the  affirmative 
matter,  to  which  she  had  filed  a  special  repli- 
cation, which  the  defendant  moved  to  strike 
from  the  record,  which  motion  the  court  over- 
ruled. The  court  foimd  that  the  plaintiff 
and  defendant  B.  A.  Swiger  were  husband 
and  wife,  and  had  never  been  divorced ;  that 
B.  A.  Swiger  had  made,  executed,  and  deliv- 
ered to  plaintiff,  Nancy  Swiger,  the  deed  of 
September  24,  1888,  and  that  the  same  was 
not  forged  as  charged  in  defendant's  answer 
and  cross-bill,  and  decreed  that  defendant 
B.  A.  Swiger  was  not  entitled  to  the  relief 
prayed  for  in  his  answer  and  cross-bill ;  that 
since  this  suit  was  brought  the  said  Nancy 
Swiger,  the  South  Penn  Oil  Company,  and 
Nathan  Knight  had  separately  compromised 
the  matters  and  differences  between  them  in 
regard  to  their  respective  interests  and  pur- 
chases of  said  tract  of  land,  and  the  oil  and 
gas  therein,  and  that  B.  A.  Swiger  was  then 
and  had  been  in  possession  of  said  tract  of 
land,  except  the  part  by  him  conveyed  to 
Knight,  embraced  in  the  litigation  in  this 
cause,  ever  since  the  1st  of  December,  1890, 
enjoying  the  rents,  issues,  and  profits  thereof, 
collecting  bonuses  made  thereon,  and  selling 
timber  thereon,  and  that  said  tract  of  land 
had  produced  a  large  amount  of  oil,  and  that 
a  part  thereof  was  by  the  South  Penn  Oil 
Company  turned  over  to  the  defendant  B.  A. 
Swiger,  before  the  institution  of  this  suit  and 
shortly  thereafter,  and  further  decreed  that 
the  plaintiff,  Nancy  Swiger,  was  entitled  to 
the  relief  prayed  for  in  her  bill,  and  that  she 
did  not  by  deed  dated  December  1,  1890,  pass 
to  said  B.  A.  Swiger  her  interest  or  right  In 
and  to  the  tract  of  land  and  property  In 
controversy  in  this  suit,  and  the  court  was 
further  of  opinion  that  said  deed  of  Decem- 
ber 1, 1890,  was  a  cloud  upon  Nancy  Swiger's 
right,  title,  and  interest,  and  decreed  that 
the  same  be  set  aside,  annulled,  and  vacated 


and  held  to  be  void,  and  that  the  said  Nancy 
Swiger  was  the  owner  in  equity  of  said 
tract  of  land,  and  the  rents,  issues,  and  prof- 
its thereof  be  subject  to  her  compromise 
with  the  South  Penn  Oil  Company  and  Na- 
than Knight  and  their  respective  interests, 
which  had  been  theretofore  compromised, 
and  subject  to  the  dower  interest  of  Prudence 
Wright  in  about  4  acres,  part  of  the  7  acres 
and  118  poles  now  owned  by  the  defendant 
B.  A.  Swiger,  and  upon  which  well  No.  1, 
drilled  upon  said  farm,  was  located,  and  it 
was  further  decreed  that  the  South  Penn  Oil 
Company  or  the  Eureka  Pipe  Line  Company 
turn  over  to  M.  R.  Crouse  and  G.  W.  Farr, 
attorneys  for  Nancy  Swiger,  all  the  one^ix- 
teenth  part  of  the  oil  produced  by  the  South 
Penn  Oil  Company  since  the  10th  day  of  May, 
1901,  and  yet  to  be  produced  from  the  tract 
of  89»/ft  acres  of  land  which  had  been  claim- 
ed by  Benoni  A.  Swiger,  and  which  had  been 
held  since  the  10th  day  of  May,  1901,  the 
court  being  of  opinion  that  Benoni  A.  Swiger 
did  not  own  said  oil,  but  that  the  same  be- 
longed to  said  Nancy  Swiger,  except  the  said 
oil  company  or  pipe  line  company  shbuld  turn 
over  to  Lathrop  R.  Charter,  Jr.,  who  was  ap- 
pointed as  special  receiver  to  receive  the 
same,  one  sixteenth  of  all  the  oil  produced 
since  the  10th  day  of  May,  1901,  and  yet  to 
be  produced  during  the  life  of  Prudence 
Wright  in  well  No.  1,  drilled  within  the  dow- 
er interest  of  the  said  Prudence  Wright,  and 
now  owned  by  the  defendant  B.  A.  Swiger, 
and  authorizing  the  special  receiver  to  sell 
the  production  from  well  No.  1,  and  loan  the 
proceeds  thereof  and  pay  the  interest  ftom 
such  loans  to  the  defendant  B.  A.  Swiger  or 
his  assigns,  during  the  lifetime  of  Prudence 
Wright,  and  upon  the  death  of  said  Prudence, 
after  the  payment  of  legal  charges  and  costs 
connected  with  the  receivership,  the  principal 
derived  from  the  sale  of  the  production  from 
said  well  No.  1  to  be  turned  over  to  the  at- 
torneys for  Nancy  Swiger,  and  on  motion  of 
plaintiff  the  cause  was  referred  to  a  com- 
missioner to  ascertain  and  report  the  share  of 
oil  due  Nanc^  Swiger  under  the  tract  of  land 
or  already  produced  therefrom,  by  whom 
held,  and  the  value  thereof,  if  the  same  had 
not  ahready  been  turned  over,  as  before  pro- 
vided in  said  decree,  by  the  said  oil  company, 
or  pipe  line  company,  or  both  of  them,  and 
said  conmiissioner  was  also  directed  to  ascer- 
tain and  report  the  rental  value  of  the  surface 
of  said  tract  of  89s/o  acres  of  land  per  year 
ftom  December  1,  1890,  less  a  part  thereof 
already  conveyed  to  Nathan  Knight,  and  who 
was  liable  for  the  rent  thereof,  and  also  to 
ascertain  and  report  the  amount  of  rentals, 
bonus  money,  and  other  money  received  by 
the  defendant  B.  A.  Swiger  from  the  tract  of 
land  in  controversy  since  December  1,  1890, 
and  to  ascertain  and  report  the  amount  and 
value  of  the  oil  received  by  the  said  B.  A. 
Swiger  from  said  tract  of  land,  and  to  state 
and  settle  the  accounts  between  B.  A.  Swiger 
and  Nancy  Swiger,  and  also  directed  to  credit 
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the  said  B.  A.  Swiger  with  any  pennaBent 
improYianent  and  the  value  thereof  put  upon 
Bald  land  since  the  1st  day  of  I>ecember,  1890» 
and  also  credit  him  with  the  taxes  paid 
thereon,  in  so  far  as  the  same  might  be 
legally  shown  to  exist  before  the  commission- 
&.  From  this  decree,  defendant  B.  A.  Swiger 
appealed. 

Appellee  contends  that  there  is  no  appeal 
pending,  and  that  on  the  8th  of  September, 
1904,  an  order  was  entered  dismissing  the 
appeal  granted  January  1,  1904,  under  rule 
3  of  the  Supreme  Ck>urt  (45  S.  B.  Till),  for 
failure  to  print  the  record.  On  the  said  8th 
day  of  September,  1904,  a  supplemental  peti- 
tion was  filed,  making  the  original  petition 
and  assignment  of  errors  and  transcript  of 
the  record  of  the  case  a  part  of  such  supple- 
mental petition,  and  prayed  "that  said  order 
of  dismissal  may  be  set  aside,  that  said  ap- 
peal and  supersedeas  heretofore  allowed  may 
t>e  reinstated,  and  said  cause  matured  and 
heard  by  your  honors."  It  is  contended  by 
appellee's  counsel  that  the  order  granting 
the  second  appeal  makes  no  reference  to 
the  order  of  dismissal,  nor  does  it  reinstate 
the  cause,  that  it  does  not  renew  the  appeal 
and  supersedeas,  and  that  the  order  entered 
is  responsive  to  the  prayer  of  the  original 
petition,  but  not  responsive  to  the  prayer  for 
appeal  and  supersedeas  to  be  renewed.  The 
fourth  section  of  rule  3  of  the  Supreme  Court 
provides:  "An  appeal  or  writ  of  error  dis- 
missed In  accordance  with  this  rule  may  be 
renewed  upon  presenting  a  new  petition  re- 
citing the  fact  of  the  former  petition  and 
allowance  and  dismissal  and  referring  to  the 
assignments  of  error  contained  in  the  for- 
mer petition."  And  the  new  petition,  pray- 
ing that  the  order  of  dismissal  might  be  set 
aside,  and  that  said  appeal  and  supersedeas 
heretofore  allowed  may  be  renewed,  com- 
plies with  the  rule,  in  that  it  refers  to  the 
former  petition  and  assignments  of  error 
and  the  transcript  of  the  record,  and  made 
them  a  part  of  said  petition,  and,  the  new 
petition  being  presented  within  two  years 
from  the  date  of  the  decree  appealed  from, 
the  appeal  was  properly  allowed. 

Appellant  says  that  the  court  erred  in 
overruling  his  demurrer  to  the  bill,  first,  be- 
cause the  bill's  own  allegation  shows  that 
the  plalntilf  had  abandoned  her  husband  and 
the  land  in  the  summer  of  1890,  and  her  suit 
was  not  brought  until  December  14, 1900,  and 
the  bill  filed  at  January  rules,  1901.  More 
than  10  years  having  elapsed,  her  suit  was 
barred.  The  subpcena  in  chancery  was  not 
copied  into  the  record,  but  the  petition  for 
appeal  says:  *The  summons  was  issued  by 
the  clerk  of  the  circuit  court  of  Tyler  coun- 
ty. November  14,  1900,  and  the  bill  filed  at 
rules  held  for  said  court  on  the  first  Monday 
In  January,  1901."  Section  5,  c.  124,  Ck)de 
1899,  provides  that  "the  process  to  commence 
a  suit  shall  be  a  writ  commanding  the  ofiScer 
to  whom  it  is  directed  to  summon  the  defend- 
ant to  answer  the  bill  or  action."    It  has 


been  frequentiy  held  by  this  court  that  the 
date  of  the  issuance  of  the  writ  is  the  com- 
mencement of  the  suit  See  United  States 
Blow  Pipe  CJompany  v.  Spencer,  46  W.  Va. 
590,  83  S.  B.  342;  Lambert  v.  Manufacturing 
Ck>mpany,  42  W.  Va.  813,  26  S..  B.  431; 
Abney  v.  Lrumber  Ck>mpany,  45  W.  Va,  446, 
32  S.  B.  256.  The  allegations  of  the  bill  do 
not  show  that  the  plaintiff  abandoned  her 
husband  and  the  land  in  the  summer  of  189(^ 
but  she  alleges  that  after  the  execution  of 
said  deed  of  the  1st  day  of  December,  1890, 
defendant  drove  her  off  the  land,  and  she  was 
forced  to  move  onto  the  tract  of  land  belong- 
ing to  her  mother  in  Doddridge  county,  and 
the  proof  is  not  certain  as  to  when  she  actual- 
ly left  the  place,  and  dates  are  given  from 
about  the  15th  of  December  until  March,  1901. 
The  suit  is  not  for  a  divorce  nor  for  separa- 
tion, nor  does  plaintiff  pray  for  the  posses- 
sion of  the  land,  to  the  exclusion  of  defend- 
ant, but  that  her  property  shall  be  restored 
to  her  possession  and  control,  and  the  deed 
made  by  her  of  the  1st  day  of  December, 
1890,  be  set  aside  and  annulled  and  held  as 
void.  There  can  be  in  this  case  no  limita- 
tions in  favor  of  B.  A.  Swiger,  by  adverse 
possession  or  otherwise,  because  his  posses- 
sion of  the  wife's  land  cannot  be  adverse 
to  her  interests,  and  the  doctrine  laid  down 
In  Randolph  v.  Casey,  43  W.  Va.  289,  27  S.  B. 
231,  does  not  apply.  That  was  not  a  contest 
between  husband  and  wife,  but  between  a 
married  woman  and  an  innocent  purchaser 
for  value  from  the  purchaser  from  plaintiff, 
the  married  woman,  when  the  husband  had 
joined  In  the  conveyance  to  the  purchaser 
and  the  purchaser  had  conveyed  to  Oasey, 
who  had  held  the  possession  13  years  under 
color  of  titie  before  Mrs.  Randolph  brought 
her  suit  After  the  deed  of  September  24, 
1888,  from  B.  A.  S.wiger  to  Nancy  Swiger, 
the  possession  by  Swiger  was  that  of  trustee 
for  his  wife;  his  conveyance  of  September 
24,  1888,  being  only  a  conveyance  of  the 
equitable  titie,  and  the  legal  titie  still  re- 
maining in  B.  A.  Swiger  for  her  benefit  In 
HeiskUl  V.  Powell,  23  W.  Va.  717  (Syl.,  point 
2),  it  is  held:  "When  the  relation  of  trustee 
and  cestui  que  trust  is  once  established,  no 
subsequent  dealing  with  the  trust  property 
by  the  trustee  can  relieve  the  property  of 
the  trust  as  between  the  trustee  and  the 
cestui  que  trust"  And  (point  8) :  "The  bar 
of  the  statute  of  limitations  will  not  be  ap- 
plied in  equity  to  the  enforcement  of  a  claim 
of  which  equity  alone  has  cognizance."  And 
In  Cramer  v.  McSwords,  24  W.  Va.  694  (Syl., 
point  3),  it  is  held :  "In  a  suit  in  equity  to 
enforce  a  purely  equitable  demand,  the  de- 
fense of  the  statute  of  limitations  can  have 
no  application  of  itself  or  by  analogy  to 
any  limitation  in  courts  of  law.  Such  cases 
must  be  determined  by  courts  of  equity  upon 
rules  and  principles  of  their  own."  And 
point  6  is  as  follows:  "While  ignorance  of 
law  will  not  prevent  the  operation  of  the 
statute  of  limitations,  the  rule  is  different 


28 


62  SOUTHEASTERN  REPORTER. 


(W.  Ta. 


In  equity,  a  court  of  conscience.  Itt  such 
court  moral,  as  well  as  legal,  grounds  may 
be  considered,  and  a  satisfactory  moral  ex- 
cuse may  be  entertained,  although  It  result- 
ed from  ignorance  of  law."  See,  also,  Berry 
V.  WIedman,  40  W.  Va.  36,  20  S.  E.  817, 
52  Am.  St  Rep.  866;  Manning  v.  Manning, 
79  N.  O.  293,  28  Am.  Rep.  324.  Rlghter  v. 
Riley,  42  W.  Va.  633.  26  S.  E.  357  (Syl.,  point 
1):  "The  claim  of  a  wife  against  her  hus- 
band is  not  barred  by  the  statute  of  limita- 
tions during  coverture,  if  at  all,  until  20 
years  from  the  original  inception  or  written 
renewal   thereof." 

It  is  insisted  by  appellant  that  the  de- 
murrer ought  to  have  been  sustained  for 
want  of  parties,  and  that  B.  Engle,  trustee, 
and  J.  v.  Blair  the  beneficiary  under  deeds 
of  trust  executed  by  B.  A.  Swiger  upon  the 
property,  to  secure  certain  debts  of  B.  A« 
Swiger  to  said  Blair,  should  have  been  made 
parties  to  the  bill.  .Robinson  v.  Dix,  18  W. 
Va.  528,  holds  that  "a  demurrer  to  a  bill  for 
want  of  parties  should  properly  name  the 
necessary  parties  defendant  who  have  been 
omitted,  so  as  to  enable  the  plaintiff  to 
amend  his  bill  and  call  the  attention  of  the 
court  to  this  defect,  and,  if  it  does  not  the 
demurrant  cannot  complain  that  the  demur- 
rer <s  not  sustained."  The  demurrer  in  the 
case  at  bar  fails  to  mention  want  of  proper 
parties.  In  Thomas  v.  Wood,  61  Ind.  132, 
It  is  held :  "An  objection  to  a  complaint  that 
there  is  a  defect  of  parties  should  be  taken 
by  demurrer,  where  such  defect  appears 
upon  the  face  of  the  complaint.  •  •  • 
Where  such  defect  does  not  appear  upon  the 
face  of  the  complaint,  the  objection  should  be 
taken  by  answer.  •  ♦  ♦  Such  objection, 
if  not  so  made  in  court  below,  Is  thereby 
waived,  and  cannot  be  raised  for  the  first 
time  in  the  Supreme  Court  of  Appeals."  And 
in  Button  v.  Cuthbert,  51  Mich.  229,  16  N.  W. 
886,  it  is  held  that  "a  defendant  to  a  bill  in 
equity  cannot  object  to  the  omission  to  Im- 
plead parties  whose  names  they  themselves 
will  not  disclose."  It  is  not  made  to  appear 
by  any  pleadings  in  the  cause  that  Engle 
and  Blair  were  necessary  parties  in  the 
cause,  nor  that  such  trust  deeds  were  in  ex- 
istence; but  copies  of  two  deeds  of  trust 
executed  on  said  property  by  B.  A.  Swiger, 
one  dated  October  29,  1891,  the  other  April 
6,  1892,  were  filed  as  exhibits  by  the  defend- 
ant with  the  deposition  of  Nathan  Knight, 
taken  and  filed  in  the  cause,  which  deeds 
of  trust  purport  to  secure  on  said  property 
the  indebtedness  mentioned  therein,  due 
from  B.  A.  Swiger,  and  It  nowhere  appears 
In  the  record  that  the  indebtedness  so 
secured  or  any  part  of  it  remains  unpaid. 
Defendant  was  not  competent  to  incumber 
said  property  by  deeds  of  trust,  or  other- 
wise ;  it  being  held  in  trust  by  him  for  Nancy 
Swiger.  Section  1,  c.  66,  Code  1899;  Worm- 
ley  V.  Wormley,  8  Wheat  (U.  S.)  421,  5 
L.  Ed.  651 ;  Chaffe  v.  Oliver  (C.  C.)  3  Fed. 
809;  Heiskell  7.  Powell*  supra;  Cranmer  v. 


McSwords,  supra;  Sebom  t.  Beck  with,  30 
W.  Va.  774,  5  S.  E.  450 ;  Guernsey  v.  Lazear, 
51  W.  Va.  328,  41  S.  B.  405;  Mundy  v.  Vaw- 
ter,  8  Grat  519;  Heth  v.  Railroad  Co.,  4 
Grat.  482,.  50  Am.  Dec.  88.  From  the  time 
of  the  conveyance  by  said  B.  A.  Swiger  to 
Nancy  Swiger  of  September  24,  1888,  the 
grantor  became  the  trustee  of  Nancy,  hold- 
ing for  her  the  legal  title,  which  he  could 
neither  transfer  nor  incumber,  and  the  said 
deed,  being  of  record,  was  notice  to  Engle 
and  Blair,  as  well  as  all  others,  that  he  held 
such  title  only  as  trustee.  Therefore  the 
said  deeds  of  trust  were  void.  The  deed  of 
December  1,  1890,  from  Nancy  to  B.  A. 
Swiger,  was  no  protection  to  them,  as  the 
same  was  null  and  void. 

But  it  is  contended  by  appellant  that  the 
said  deed  of  December  1, 1890,  is  aided  by  the 
compromise  deed  of  the  same  date,  signed, 
sealed,  and  acknowledged  by  both  of  them, 
when  considered  and  construed  together,  as 
is  proper  to  be  done;  and  he  cites  2  Pom.  Eq. 
Juris.  (2d  Ed.)  S  850,  and  also  Kome  v.  Korne, 
30  W.  Va.  1,  3  &  E.  17,  where  it  is  held: 
"Where  a  compromise  of  a  doubtful  right 
made  between  parties,  it  is  binding,  and  can- 
not be  affected  by  any  subsequent  investiga- 
tion or  result;  and  this  is  so  whether  it  is  a 
compromise  of  doubtful  question  of  law  or 
fact"  See  section  850,  Just  cited,  that  such 
compromise  "will  not  be  disturbed  for  any 
ordinary  mistake,  either  of  law  or  fact  In  the 
absence  of  conduct  otherwise  inequitable, 
since  their  very  object  is  to  settle  all  such 
possible  errors  without  Judicial  controversy." 
Such  compromise,  to  be  effective,  must  be 
fair  and  equitable.  By  the  "terms  of  the 
deed  of  compromise"  in  case  at  bar,  the  only 
consideration  passing  from  B.  A.  Swiger  to 
his  wife  Nancy  is  "one  spotted  cow  and  five 
pictures,  small,  and  enlarged  pictures  in 
frame,  and  cupboard  ware,  all  she  desire." 
By  it  he  is  relieved  from  all  liability  to  assist 
or  support  the  said  Nancy  Swiger,  and  he 
agrees  to  live  separate  and  apart  from  her, 
and  in  no  wise  to  interfere  with  her  business 
or  thereafter  "claim  or  demand  any  of  her 
money,  Jewels,  plate,  clothing,  household 
goods,  furniture,  or  stock  in  trade,  which  she 
now  has  in  her  power,  custody  or  possession, 
which  she  shall  or  may  at  any  time  hereafter 
have,  buy,  or  procure,  or  which  shall  be  de- 
vised or  i^ven  to  her,  or  that  she  may  other- 
wise acquire,  and  that  she  shall  and  may 
enjoy  and  absolutely  dispose  of  the  same  as 
if  she  was  a  feme  sole  and  unmarried."  It 
would  seem  that  the  principal  consideration 
for  the  deed  of  compromise  and  the  convey- 
ance of  the  land  of  December  1, 1890,  was  the 
solemn  agreement  on  the  part  of  the  vendee 
to  live  separate  and  apart  from  his  wife 
during  their  natural  lives.  If  the  evidence  of 
his  treatment  of  her  is  to  be  believed,  that 
might  be  construed  to  be  a  consideration,  or 
at  least  a  benefit  to  her,  in  case  her  property 
was  restored  to  her;  but  can  it  be  said  that 
one  spotted  cow  and  five  cheap  pictures  and 
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some  cupboard  ware  could  be  a  sufficient  con- 
sideration for  the  80  acres  of  land  conveyed 
by  her  to  lilm?  It  does  appear  to  me  that 
this  compromise  is  not  fairly  made,  and  la  In 
no  sense  equitable  and  just 

The  court  is  asked  by  the  appellant  to  con- 
sider and  construe  together  the  deed  of  De- 
cember 1,  1890,  and  the  compromise  deed  of 
the  same  date.  If  there  was  any  doubt  about 
the  deed  of  December  1,  1890,  being  inequi- 
table and  without  consideration^,  the  compro- 
mise deed  executed  on  the  same  day  would 
dispel  all  such  doubt  and  make  it  clear  that 
some  improper  Influence  was  brought  to  bear 
to  bring  about  its  execution.  The  compro- 
mise deed,  as  far  as  appears  upon  its  face, 
Is  entirely  Independent  of  the  other  deed, 
makes  no  reference  to  it  or  the  land  in  any 
resi>ect,  but  Is  simply  an  agreement  to  live 
separate  and  apart,  not  only  relieving  defend- 
ant from  the  support  and  care  of  his  wife, 
whom  he  had  pledged  himself  solemnly  to  love, 
cherish,  and  support,  but  casts  upon  the  plain- 
tifT,  Nancy  Swiger,  the  burden  of  the  care  and 
control  of  their  daughter,  Mary  Margaret 
Swiger.  In  Switzer  v.  Switzer,  26  Grat.  574, 
It  is  held  (Syl.,  point  2):  "A  contract  be- 
tween a  husband  and  wife  in  an  agreement 
for  a  separation  cannot  be  sustained  in  any 
case  in  which  it  does  not  clearly  appear  that 
In  the  negotiation  which  preceded  the  agree- 
ment, as  well  as  the  time  of  executing  the 
same,  the  wife  was  in  a  position  in  which  she 
could  act  and  did  act,  not  only  with  perfect 
freedom,  but  with  a  full  knowledge  and  ap- 
preciation of  all  the  circumstances  of  her 
situation,  and  of  her  individual  and  marital 
rights;  and  the  contract  in  itself  must  be  fair 
and  just,  wholly  free  from  exception,  and 
such  as  a  court  of  equity  might  have  im- 
posed upon  the  parties  In  a  case  in  which 
their  persons  and  their  property  had  proper- 
ly fallen  under  its  jurisdiction  and  control.** 
See,  also,  McKenzle  v.  Railroad  Ck>mpany,  27 
W.  Ya.  306,  311.  It  cannot  be  said  that  this 
contract  is  fair  and  just,  wholly  free  from 
GLception,  and  such  as  a  court  of  equity  would 
Impose  upon  the  parties  in  a  suit  between 
them.  In  Cheuvront  v.  Cheuvront,  54  W.  Va. 
171,  46  S.  E.  233  (Syl.,  point  3),  it  is  held 
that  "in  a  suit  brought  by  a  wife  against  the 
husband  to  set  aside  and  cancel  a  deed  or 
contract  between  them  for  fraud  in  its  pro- 
curement, by  which  the  husband  obtained  an 
advantage  over  her,  the  burden  of  proof  Is 
on  the  husband  to  show  that  the  wife  was 
fully  Informed  as  to  the  effects  of  the  trans- 
action, and  also  the  utmost  fairness  thereof." 
Tbe  deed  of  December  1,  1890,  conveying 
from  plaintiff  to  defendant 'the  land,  recites 
as  the  consideration  therefor  one  dollar,  and 
there  is  almost  no  evidence  of  any  other  or 
farther  consideration.  Not  even  the  ''spotted 
cow  and  five  pictures"  are  mentioned  In  that 
deed.  The  defendant  In  his  own  deposition 
does  make  a  lame  attempt  at  trumping  up  a 
show  of  consideration,  claiming  the  amount 
of  $881  as  passing  to  his  wife  as  a  consldera* 


tlon;  but  on  cros^examlnatlon  he  fails  to 
make  a  statement  of  it  at  all  satisfactory. 
The  burden  of  proof  is  on  B.  A.  Swiger  to 
show  that  his  dealings'  were  fair,  just,  and 
equitable,  and  this  he  has  failed  to  show. 
Cheuvront  v.  Oheuvront,  supra;  Darllngton*8 
Appeal,  86  Pa.  512,  27  Am.  Rep.  726. 

It  is  insisted  by  appellant  that  the  court 
erred  in  sustaining  the  deed  of  Septemb^ 
24,  1888»  from  B.  A.  Swiger  to  Nancy  Swiger, 
Claiming  that  the  proof  is  clear  that  the 
same  was  a  forgery.  There  is  a  vast  amount 
of  testimony  as  to  the  genuineness  of  the 
signature  to  this  deed,  and  the  evidence  is 
very  contradictory,  scarcely  a  preponderance 
either  the  one  way  or  the  other,  as  to  the 
signature.  It  is  useless  to  go  Into  a  dis- 
cussion of  the  evidence  taken  in  the  cause. 
Four  witnesses,  Including  the  plaintiff,  swear 
positively  that  they  saw  the  deed  delivered 
by  defendant  to  plaintiff.  Defendant  examin- 
ed quite  a  number  of  witnesses,  some  of 
whom  testify  that  they  did  not  believe  the 
signature  to  be  that  of  B.  A.  Swiger,  while 
others  say  it  looked  like  his,  but  they  were 
not  able  to  say  whether  it  was  his  or  not 
On  the  other  hand,  many  others  testified  that 
they  believed  it  to  be  his  genuine  signature. 
There  were  very  few  who  could  be  regarded 
as  experts  in  the  matter  of  handwriting,  some 
of  whom  were  of  opinion  that  it  was  not  the 
handwriting  of  defendant,  while  others,  equal- 
ly as  well  qualified  as  experts,  were  of  the 
opinion  that  the  signature  was  genuine. 
There  are  some  circumstances  which  t&oA 
largely  to  prove  the  genuineness  of  the  deed. 
It  is  not  denied  that  the  notary  public* 
Amaziah  Ashbum,  certified  the  acknowledg- 
ment In  his  answer  defendant  Swiger  does 
not  charge  that  Ashburn  fraudulently  made 
the  certificate,  but  charges  that  plaintiff 
and  her  son,  Jacob  Swiger,  conspiring  to- 
gether, had  vrrongfully  and  deceitfully  pro- 
cured the  false  and  untrue  certificate  of  said 
notary  to  said  deed,  **wlth  intent  and  purpose 
on  the  part  of  said  Nancy  and  son,  Jacob,  to 
cheat  and  defraud  this  respondent"  There 
seems  to  have  been  no  disposition  on  the  part 
of  plaintiff  to  conceal  the  fact  that  she  had 
the  deed,  telling  the  fact,  soon  after  she  got 
it,  that  her  husband  had  made  a  deed  to  her 
for  the  property,  and  within  four  months 
after  its  execution  she  placed  it  upon  record. 
She  says,  and  some  other  witnesses  say,  that 
she  did  so  at  his  suggestion.  He  says  in  his 
answer,  referring  to  the  date  of  the  recorda- 
tion of  said  deed,  *'that  immediately  upon  re- 
ceipt of  some  information  that  such  writing 
was  in  existence  respondent  began  to  make 
inquiry  and  investigation,  and  to  his  sur- 
prise and  astonishment  he  ascertained  that 
such  writhig  had  been  made  as  hereinbefore 
stated."  And  in  his  testimony  states  that  he 
first  learned  of  the  existence  of  the  deed  from 
his  son  in  the  wheat  field,  or  at  wheat  harvest, 
in  1889.  A  very  significant  fact  was  brought 
out  by  the  testimony  of  William  M.  Ashbum, 
who  testlfled  that  he  went  to  B.  A.  Swiger  to 
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get  a  lease  on  the  laud  on  which  Swiger  lived; 
that  they  agreed  on  a  lease;  that  was  in  the 
evening,  and  the  next  morning  he  went  to 
Swiger,  who  told  him  the  old  lady  objected  to 
signing  the  lease;  that  he  (Ashbum)  went  into 
the  house  to  persuade  her  to  sign  the  lease, 
as  it  was  his  business  to  get  it  and  while 
they  were  talking  Swiger  began  talking  to 
her,  persuading  her  to  sign  it;  that  he  went 
out  of  the  house,  or  they  went  into  another 
room;  they  were  by  themselves,  anyhow. 
When  he  got  with  them  again,  she  agreed  to 
sign  the  lease  and  signed  it  The  lease  was 
made  to  W.  S.  Furbee  &  Co.  There  is  a  lease 
filed  as  an  exhibit  with  the  depositions,  dated 
November  15,  1889,  made  by  Nancy  Swiger 
to  W.  S.  Furbee  &  Go.  The  lease  taken  by 
Ashburn,  and  which  B.  A.  Swiger  Induced 
Nancy  to  sign,  was  not  signed  or  executed 
by  B.  A.  Swiger.  What  could  have  been  the 
object  of  defendant  Swiger  In  having  Nancy 
Swiger  to  e:^ecute  the  lease,  if  be  did  not 
recognize  the  fact  that  it  was  her  land?  And. 
if  hers,  it  could  only  be  such  under  the  deed 
of  September  24,  1888.  Under  this  lease  she 
reserved  to  herself  the  one-eighth  part  of  the 
oil  produced,  and  the  lessee  was  to  pay  hex 
$200  per  annum  for  each  and  every  gas  well 
drilled  on  the  premises,  payable  within  60 
days  after  the  completion  of  said  well,  and 
the  lease  provided  for  a  rental  of  50  cents  per 
acre  to  be  paid  to  the  lessor  In  case  of  certain 
delays  mentioned.  The  evidence  In  relation 
to  this  lease  la  undenled  in  any  particular 
by  defendant  Swiger.  Jones  on  Evidence,  S 
237.  "Whatever  a  party  voluntarily  admits 
to  be  true,  though  the  admission  be  contrary 
to  his  interest  may  reasonably  be  taken  for 
the  truth."  So  that  it  is  made  clear,  and  not 
denied  by  Swiger,  that  after  he  knew  of  the 
deed  of  September  24,  1888,  he  Induced  the 
plaintiff  to  lease  the  land  as  her  own,  and  did 
not  at  that  time  lay  claim  to  It  or  question 
her  right  to  lease  it  but  Insisted  upon  her 
leasing  it  "Where  a  certificate  of  acknowl- 
edgment is  r^ular  on  its  face,  a  strong 
presumption  exists  In  favor  to  its  truth,  and 
the  burden  of  proof  rests  on  the  party  assail- 
ing It"  1  Cyc.  632 ;  Rollins  v.  Menager,  22 
W.  Va.  461.  In  Kerr  v.  Russell,  69  111.  666, 
18  Am.  Rep.  634,  It  is  held:  ''As  a  fine  and 
recovery  at  common  law  was  subject  to  im- 
peachment for  fraud,  so  the  certificate  of  ac- 
knowledgment of  a  deed  by  a  wife  may  be 
Impeached;  but  the  proof  to  sustain  such 
charge  must  be  of  the  clearest  strongest  and 
most  convincing  character  and  by  disinterest- 
ed witnesses."  And  in  McPherson  v.  San- 
bom,  88  111.  150:  "Very  dear  and  satisfac- 
tory proof  is  required  to  Impeach  a  certificate 
of  acknowledgment  of  a  deed  or  mortgage." 
And  in  Tunison  v.  Chamblin,  88  111.  378,  it 
Is  held:  "The  certificate  of  acknowledgment 
of  a  deed  imports  verity,  and  cannot  be  over- 
come, except  by  clear  and  satisfactory  evi- 
dence. The  evidence  of  the  grantor  denying 
the  execution  of  the  deed  and  the  opinion  of 
experts  that  the   signature   thereto  is  not 


that  of  the  grantor  are  not  sufficient"  See, 
also,  Lickmon  v.  Harding,  65  111.  505.  Judge 
Holt,  In  Machine  Co.  v.  Burlack,  35  W.  Va. 
647,  657,  14  S.  E.  319,  322,  speaking  of  the 
delivery  of  Instruments,  says:  "First  we 
must  under  such  circumstances  look  to  the 
thing  done,  and  not  to  the  thing  said;  and, 
second,  a  solemn  deed  is  not  to  be  exposed 
to  the  danger  of  falsehood  and  fraud,  nor  to 
the  'uncertain,  slippery  memory  of  man.'" 
The  signature  of  Ashbum,  the  notary  public, 
to  the  certificate  of  acknowledgment  Is  un- 
questioned, and  there  is  no  charge  In  the 
pleadings  that  the  notary  iacted  fraudulently, 
or  that  he  did  not  make  such  certificate  In 
good  faith.  The  presumption  Is  that  he  did 
his  duty.  The  statute  prescribes  his  duty  In 
the  premises,  and  the  certificate  is  in  accord- 
ance therewith;  and  when  a  duty  Is  laid  upon 
a  public  officer  the  presumption  is  that  he 
performs  it  according  to  law,  and  the  con- 
trary must  be  shown  by  the  objecting  party. 
Lamb  v.  Cecil,  25  W.  Va.  28&  The  notary, 
Ashbum,  was  dead  before  this  litigation. 
Defendant  B.  A.  Swiger  testified  that  Dr. 
Amazlah  Ashbum,  the  notary,  had  his  son 
write  a  paper  for  him,  which  he  signed,  to 
the  effect  that  defendant  had  never  signed  or 
acknowledged  the  deed  before  him,  and  that 
Lovlna  Swiger  and  Valentine  Underwood 
testified  that  they  were  present  when  Francis 
did  the  writing,  but  did  not  know  Just  what 
he  wrote  and  gave  to  Benonl.  But  Frands, 
on  the  other  hand,  swears  absolutely  that  no 
such  thing  ever  took  place,  that  he  was  not 
called  upon  by  his  father  to  do  such  writing, 
and  that  it  was  absolutely  false.  The  def^id- 
ant  failed  to  produce  any  such  writing,  and 
failed  to  account  satisfactorily  for  Its  non- 
production. 

After  a  careful  review  of  the  whole  cause, 
t  am  unable  to  see  that  the  circuit  court 
erred  In  its  decree,  and  therefore  the  same  Is 
affirmed. 


CK  W.  Va.  14«> 

STATE  V.  MOYER. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  81,  1905.) 

1.  BUBKZZLEicEiTT— What  Constitutes. 

Embecslement  is  a  fraudulent  appropria- 
tion or  misapplication  of  the  property  of  an- 
other by  one  in  whose  care  it  has  been  intrusted, 
with  the  intention  of  depriving  the  owner  there- 
of. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Embezzlement,  H  1-lO.j 

2.  Same. 

Under  section  19,  c.  18,  p.  89,  acts  1903, 
in  order  to  constitute  the  crime  of  embezzle- 
ment it  is  necessary  to  show  (1)  the  trust  re- 
lation of  the  person  charged,  and  that  he  falls 
within  that  class  of  persons  named;  (2)  that 
the  property  or  thing  claimed  to  have  been 
embezzled  or  converted  is  such  property  as  ia 
embraced  in  the  statute ;  (3)  that  It  Is  the  prop- 
erty of  another  person;  (4)  that  it  came  Into 
the  possession  or  was  placed  in  the  care  of  the 
accused  under  and  by  virtue  of  his  office,  pl^ce, 
or  employment;  (5)  that  his  manner  of  deal- 
ing with  or  difliposing  of  the  property  constitut* 
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ed  a  frandnlent  conyendon  and  an  appropria- 
tion of  the  same  to  his  own  use;  and  (G)  tliat 
the  conversion  of  the  property  to  his  own  nao 
was  with  the  intent  to  deprive  the  owner  there- 
of 

[Ed.  Note. — For  cases  in  point,  see  vol.  18» 
Gent.  Dig.  Eznbesslement,  H  1-10.] 

3.  Same— Detention  of  Monet. 

The  mere  detention  of  money  belonging  to 
another,  without  a  fraadnlent  intent  to  de- 
prive that  other  of  his  property,  does  not  con- 
stitute embezzlement. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Embezzlement,  S  3.] 

4.  Same— Evidence. 

On  a  trial  for  embezzlement,  evidence  of 
the  solvency  of  the  defendant,  at  or  immediate- 
ly prior  to  the  time  of  the  alleged  embezzle- 
ment, is  admissible. 

5.  CsnaNAL  Law  — QooD  Ghasacteb  —  Evi- 
dence. 

In  a  criminal  prosecntion,  evidence  of  the 
previous  good  character  of  the  defendant  is 
always  admissible ;  but  it  should  be  confined  to 
the  trait  of  character  at  issue. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Gent.  Dig.  Griminal  Law,  8  8i0.] 
0.  Ekbezzlement— Joint  Ownership. 

Where  by  the  terms  of  the  contract  under 
which  an  aj^ent  is  employed  to  collect  money 
on  commission  he  is  required  to  turn  over  to 
his  employer  the  whole  amount  collected  before 
being  entitled  to  commissions,  the  agent  is  not 
such  a  Joint  owner  of  the  fund  as  will  prevent 
bis  prosecution  and  conviction  for  the  embez- 
zlement of  the  whole  sum. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18» 
Gent.  Dig.  Embezzlement,  S  14.] 

7.  Sams— iNSTStTGTiONS. 

On  a  trial  for  embezzlement,  it  is  not  error 
to  instruct  the  jury  that  if  the  money,  or  any 
portion  of  the  money,  allesed  to  have  been 
embezzled,  came  into  tlie  defendant's  hands  as 
the  agent  of  and  in  behalf  of  his  principal, 
and  that  he  fraudulently  converted  the  said 
money,  or  some  portion  of  the  same,  to  his  own 
use,  he  would  be  guilty  of  the  embezzlement 
thereof. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  18, 
G^t  Dig.  Embezzlement,  S  13.] 

8.  Same— Evidence. 

Under  an  indictment  for  embezzlement.  It 
is  sufficient  for  the  state  to  prove  the  embezzle- 
ment of  any  part  of  the  amount  alleged  to 
have  been  embezzled. 

[Bid.  Note. — For  cases  in  point,  see  voL  18; 
Gait.  Dig.  Embezzlement,  8  5o.] 

9.  Same— Demand. 

In  a  prosecution  for  embezzlement,  it  is 
not  necessary  to  show  a  demand  for  the  return 
of  money  collected  by  an  agent,  and  a  refusal 
upon  his  part  to  do  so,  where  by  the  terms  of  the 
contract  the  time  for  an  accounting  and  the 
payment  of  the  money  Is  definitely  fixed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Gent.  Dig.  Embezzlement,  S  9.] 

10.  Same— Pbesxtmptions. 

But  under  our  statute,  in  a  prosecution 
for  embezzlement,  if  it  appears  that  the  money 
or  property  is  unlawfully  withheld  by  the  ac- 
cused from  the  person  entitled  thereto,  and 
that  he  has  failed  to  restore  or  account  for  such 
money  or  other  property  within  30  days  after 

rper  demand  has  been  made  therefor,  he  shaU 
presumed  to  be  guilty;  but  such  presump- 
tion may  be  rebutted  by  proof. 

11.  Same— Demand. 

While  such  demand  may  be  made  for  the 
purpose  of  creating  the  presumption  of  fraudu- 
lent conversion  against  the  accused,  yet  it  is 
not  essential  when  the  embezzlement  or  fraud- 
ulent   conversion    can    be    otherwise    proven^ 


except  when  under  the  peculiar  circumstances 
of  the  case  a  demand  should  be  made. 

[Ed.  Note. — For  cases  in  point,  see  voL  18, 
Gent  Dig.  Embezzlement,  S  9.] 

12.  Sams. 

On  the  trial  of  a  charge  of  embezzlement, 
proof  that  the  money  alleged  to  have  been  em- 
bezzled by  an  agent  was  received  in  several 
sums,  at  different  times,  and  from  different  per- 
sons, during  a  course  of  continuous  dealing  be- 
tween such  agent  and  his  principal,  will  sup- 
port a  verdict  of  the  jury  finding  the  aggre- 
gate sum  as  the  amount  of  a  single  embezzle- 
ment 

Poffenbarger,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Gourt,  Fayette  County. 
William  C.  Moyer  was  convicted  of  em- 
bezzlement, and  brings  error.    Reversed. 

Adam  Littlepage  and  J.  B.  Thrift,  for 
plaintiff  In  error.  C.  W.  May,  Atty.  Gen., 
Frank  Lively,  E.  L.  Nuckolls,  and  C.  W. 
Osenton,  for  the  State. 

SANDERS,  J.  This  case  is  here  on  a  writ 
of  error  to  the  judgment  of  the  criminal  court 
of  Fayette  county,  convicting  the  defendant 
of  embezzlement 

We  are  asked  by  the  Attorney  General 
to  dismiss  the  case,  for  the  reason  that  ap- 
plication for  the  writ  of  error  should  first 
have  been  made  to  the  circuit  court,  or  judge 
thereof,  and  upon  the  refusal  of  the  court  or 
judge  to  grant  the  writ,  or  upon  the  afilrm- 
ance  of  the  judgment  by  the  circuit  court 
after  granting  the  same,  then  application 
could  be  made  to  this  court  for  such  writ 
The  printed  record  does  not  show  that  the 
prisoner's  application  for  a  writ  of  error  was 
acted  upon  by  the  circuit  court;  but  this 
iB  a  clerical  error,  for  the  original  transcript 
of  the  record  shows  that  the  defendant  did 
present  his  petition  to  the  judge  of  the  circuit 
court  for  such  writ,  and  that  It  was  refused. 
Therefore  the  law  In  this  respect  has  been 
complied  with. 

The  conviction  Is  sought  to  be  upheld  under 
section  19,  c.  18,  p.  89,  Acts  1903,  amending 
and  re-enacting  section  19,  c.  145,  p.  955,  of 
the  Code  of  1899,  which  provides:  "If  any 
ofllcer,  agent,  clerk  or  servant  ♦  •  ♦  of 
any  Incorporated  bank,  or  other  corporation 
•  •  •  embezzle  or  fraudulently  convert  to 
his  own  use,  bullion,  money,  bank  notes,  se- 
curity for  money,  or  any  effects  or  property 
of  any  other  person,  which  shall  have  come 
into  his  possession  or  be^i  placed  under  his 
care  or  management,  by  virtue  of  his  ofllce, 
place  or  employment,  he  shall  be  guilty  of 
larceny  thereof.  In  the  prosecution  of  any 
such  ofllcer,  agent,  clerk  or  servant,  charged 
with  such  embezzlement,  fraudulent  conver- 
sion or  larceny,  if  It  appear  that  the  posses- 
sion of  such  bullion,  money,  bank  notes, 
security  for  money  or  other  property  Is  un- 
lawfully withheld  by  such  ofllcer,  agent, 
clerk  or  servant,  from  the  person  or  persons 
entitled  thereto,  and  that  such  ofiScer,  agent; 
clerk  or  servant  has  failed  or  refused  to 
restore  ^  account  for  such  bullion,  mon^. 
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bank  notes,  security  for  money  or  other  prop- 
erty, within  thirty  days  after  proper  demand 
has  been  made  therefor,  such  accused  officer, 
•  agent,  clerk  or  servant  shall  be  presumed  to 
be  guilty  of  such  offense;  but  the  accused 
may  rebut  such  presumption  by  disproving 
any  such  facts  or  by  other  competent  testi- 
mony germane  to  the  issue,  upon  the  trial." 
The  defendant  is  charged  with  having  entered 
into  a  contract  with  the  Prudential  Insurance 
Company  of  America,  a  corporation,  to  solicit 
and  write  life  insurance  for  it,  and  that  he 
entered  upon  his  employment  thereunder  as 
such  agent,  and  solicited  and  received  various 
applications  for  life  insurance  policies,  and 
collected  the  premiums  therefor,  and  fraudu- 
lently converted  the  amount  thereof  to  his 
own  use.  The  defendant  admits  the  employ- 
ment, and  the  collection  by  him  of  the  various 
sums  of  money  as  premiums  on  said  policies, 
but  claims  that  he  made  a  true  accounting 
thereof  to  his  employer. 

Embezzlement  is  purely  a  statutory  offense. 
It  was  unknown  to  the  common  law,  and 
the  statute  was  enacted  for  the  purpose  of 
supplying  what  were  regarded  as  defects  in 
the  common  law  of  larceny,  so  as  to  reach 
and  punish  for  the  fraudulent  conversion  of 
money  or  property  which  could  not  be  reach- 
ed by  the  common  law.  And  while  our 
statute  denominates  the  offense  ''larceny," 
and  concludes  by  providing  that  the  person 
so  conmiittlng  an  act  of  embezzlement  shall 
be  deemed  guilty  of  larceny,  yet  embezzle- 
ment is  generally  regarded  as  a  separate 
and  distinct  crime,  and  is  so  treated.  The 
distinction  between  embezzlement  and  lar- 
ceny is  that  embezzlement  Is  the  wrongful 
conversion  of  property  without  trespass,  or 
where  the  original  taking  and  possession  is 
lawful.  In  order  to  constitute  the  offense, 
It  is  necessary  that  the  property  embezzled 
should  come  lawfully  into  the  hands  of  the 
party  embezzling,  and  by  virtue  of  the  posi- 
tion of  trust  he  occupies  to  the  person  whose 
property  he  takes.  Under  our  statute,  re- 
ferred to,  it  is  necessary  to  show,  first,  the 
trust  relation  of  the  person  charged  and 
that  he  falls  within  that  class  of  persons 
named;  second,  that  the  property  or  thing 
claimed  to  have  been  embezzled  or  con- 
verted is  such  property  as  is  embraced  in 
the  statute;  third,  that  it  is  the  property  of 
another  person;  fourth,  that  it  came  into 
the  possession  or  was  placed  in  the  care  of 
the  accused  under  and  by  virtue  of  his  office, 
place,  or  employment;  fifth,  that  his  manner 
of  dealing  with  or  disposing  of  the  property 
constituted  a  conversion  and  appropriation 
of  the  same  to  bis  own  use;  and,  sixth,  that 
the  embezzlement  or  fraudulent  conversion 
of  the  property  to  his  own  use  was  with  the 
Intent  to  deprive  the  owner  of  his  property. 
A  mere  detention  of  money  belonging  to  an- 
other, without  a  fraudulent  Intent  to  con- 
vert it  to  the  use  of  the  one  by  whom  it  is 
detained  and  to  deprive  that  other  person  of 
such  property,  does  not  constitute  embezzle- 
ment   The  appropriation  of  money  held  by 


an  agent  is  not,  under  our  statute^  larceny* 
unless  it  be  done  with  the  fraudulent  intuit 
to  deprive  the  owner  of  his  property,  or  the 
use  and  benefit  thereof.  The  mere  fact  of  the 
appropriation  or  use  of  property  may  be  an 
innocent  exercise  jf  dominion,  if  the  inten- 
tion exists  to  repay  or  restore  it  It  is  the 
fraudulent  intent  that  constitutes  the  offense 
— the  intention  to  make  an  absolute  ap- 
propriation, as  contradistinguished  from  a 
temporary  use  without  any  design  to  defraud 
the  owner  or  deprive  him  of  his  property. 
If  the  Legislature  Intended  to  make  the  mere 
use  of  money  or  other  property  mentioned 
an  offense,  it  should  not  have  used  the  lan- 
guage in  the  act  which  says,  to  ''embezzle 
or  fraudulently  convert  to  his  own  use." 

Now,  applying  the  facts  to  this  case: 
It  is  established— In  fact  it  is  not  otherwise 
contended— that  the  accused  was  the  agent 
of  the  insurance  company,  and  as  such  agent 
he  solicited  and  wrote  for  it  certain  life 
policies  and  received  the  premiums  therefor. 
The  persons  for  whom  the  policies  were 
written  and  the  amount  of  the  premium! 
paid  therefor  need  not  be  given,  because 
there  Is  no  material  difference,  if  any  at 
all,  upon  this  question.  But  while  the  state 
contends  that  these  premiums  have  not  been 
paid  to  the  insurance  company,  yet  the  de- 
fendant claims  to  have  paid  all  the  premi- 
ums collected  by  him,  and,  in  addition,  that 
the  company  was  indebted  to  him  at  the 
time  he  ceased  to  work  for  It  Therefore, 
upon  this  question,  there  Is  a  direct  con- 
flict between  the  defendant  and  the  witness 
Carter,  who  was  the  agent  of  the  com- 
pany to  whom  the  defendant  was  authori- 
zed to  make  these  payments.  The  defend- 
ant claims  that  he  made  all  these  payments 
to  Carter,  while  Carter  denies  this  state- 
ment These  witnesses  stand,  in  this  case, 
with  equal  interests,  because,  if  Carter  did 
receive  the  money,  he  is  liable  to  his  com- 
pany, the  same  as  the  defendant  would  be, 
if  he  has  not  made  such  payments.  But 
inasmuch  as  this  was  a  question  of  fact 
and  the  jury  found  that  fact  against  the 
prisoner,  the  next  question  is,  was  there  a 
fraudulent  conversion  of  the  money  by  the 
prisoner  to  his  own  use,  with  the  intention 
of  depriving  the  owner  of  his  property; 
but  if  there  has  been  a  conversion  of  any 
kind  shown,  and,  if  so,  whether  or  not  it 
is  shown  to  have  been  done  vrith  fraudulent 
intent  so  as  to  come  vrithin  the  foregoing 
definition,  we  will  not  say,  inasmuch  as  the 
case  must  be  reversed  for  another  reason. 
Neither  will  we  refer  to  the  evidence,  except 
in  so  far  as  may  be  necessary  in  dealing 
with  the  other  questions  involved. 

The  defendant  complains  that  the  court 
refused  to  permit  him  to  introduce  evidence 
showing  the  amount  of  money  he  had  on 
deposit  in  bank  when  he  quit  the  employment 
of  the  company.  In  a  prosecution  for  embez- 
zlement the  law  does  not  presume,  merely 
because  mon^  has  been  intrusted  to  an  lnp> 
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dividual,  be  has  embezzled  It;  but,  wben 
the  state  makes  such  charge,  it  must  prove 
Its  truth.  It  does  not  devolye  upon  the  de- 
fendant to  disprove  it,  or  to  show  what 
disposition  he  made  of  the  money.  ''Since 
the  crime  of  embezzlement  depends  upon 
the  existence  of  a  fraudulent  Intent  in  the 
mind  of  the  person  by  whom  the  money  or 
property  \a  alleged  to  have  been  converted, 
a  wide  scope  is  given  to  the  evidence  which 
may  be  introduced  by  the  state  to  show  a 
fraudulent  or  criminal  intent,  or  on  behalf 
of  the  defense  to  show  the  absence  thereof." 
10  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  1032, 
and  cases  cited.  ''Since  from  its  nature  in- 
tent is  incapable  of  direct  proof,  great  lati- 
tude is  necessarily  allowed  in  proving  this 
element  of  the  offense.  Broadly  speaking, 
any  evidence  is  admissible  which  has  a 
tendency,  even  the  slightest,  to  establish 
fraudulent  intent,  on. the  one  hand,  or,  on 
the  other,  to  show  the  bona  fides  of  the  ac- 
cused." 19  Oyc.  529.  On  the  question  of 
fraudulent  conversion  and  criminal  intent, 
it  is  competent  to  prove  the  financial  con- 
dition of  the  defendant.  Proof  of  solvency 
would  be  admissible  to  show  the  improb- 
ability of  the  act,  and  all  evidence  and  cir- 
cumstances, however  slight,  which  tend  to 
prove  the  improbability  of  the  commission 
of  an  offense,  should  go  to  the  jury,  as  the 
question  of  criminal  Intent  is  for  the  jury 
to  pass  upon,  from  all  the  facts  and  circum- 
stances before  them.  "On  the  other  hand, 
the  fact  that  a  person  was  in  possession  of 
money  tends  to  negative  a  desire  to  obtain 
it  by  crime  or  by  borrowing,  and  is  always 
admissible.**  1  Wig.  on  Ev.  p.  476.  And 
in  U.  S.  V.  Camp,  2  Idaho  (Hash.)  231,  10 
Pac  226,  the  court  held:  "On  a  trial  for 
embezzlement,  evidence  is  competent  of  de- 
fendant's pecuniary  condition  immediately 
prior  to  and  during  the  time  the  offense  is 
alleged  to  have  been  committed.*'  It  is  true 
that  Moore,  a  witness  for  the  state,  testified 
that  the  defendant  had  in  bank  $205.15, 
but  this  does  not  conclude  the  defendant 
He  ]b  not  bound  by  this  statement;  but, 
on  the  other  hand,  he  had  the  right  to  con- 
test It,  if  he  so  desired. 

Then,  again,  the  court  instructed  the  jury 
that,  if  at  the  time  the  defendant  left  the 
service  of  the  company  he  had  enough 
money  in  the  bank  to  discharge  anything 
that  he  might  have  owed  the  company,  they 
should  consider  the  fact  in  determining 
whether  he  had  an  intention  to  embezzle  the 
funds.  If  the  Jury  were  to  take  this  fact 
into  consideration,  it  certainly^ was  proper 
for  them  to  hear  evidence  on  this  point,  and 
It  should  not  be  confined  to  the  state  giving 
evidence  of  this  character;  but  the  defend- 
ant should  have  been  permitted  to  show 
what  funds  he  had  there.  He  may  have 
had  many  times  the  amount  of  the  com- 
pany's claim,  which  was  about  $150,  and,  if 
so,  he  had  the  right  to  put  this  fact  before 
the  Jury.  Motive  is  generally  an  important 
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inquiry  in  a  criminal  prosecution.  It  would 
be  improbable  that  a  man  of  much  means 
would  embezzle  a  very  smiill  sum  of  money, 
and  the  jury  should  have  aH  such  facts  be- 
fore them  in  passing  upon  the  question  of 
fraudulent  conversion  and  criminal  intent. 

The  defendant  excepted  to  the  ruling  of 
the  court  in  refusing  to  permit  certain  ques- 
tions propounded  by  him  to  witnesses  in  an 
effort  to  prove  good  character  to  be  answer- 
ed. Evidence  of  previous  good  character 
of  a  person  charged  with  crime  is  always  ad- 
missible. It  is  a  fact  which  he  is  entitled 
to  have  submitted  to  the  jury,  the  same  as 
any  other  fact  or  circumstance  favorable 
to  him.  Justice  Cooley,  in  People  v.  Gar- 
butt,  17  Mich.  9,  97  Am..  Dec.  162,  In  calling 
attention  to  the  importance  of  this  class  of 
testimony,  said:  "Good  character  is  an  im- 
portant fact  with  every  man,  and  never 
more  so  than  when  he  is  put  on  trial  char- 
ged with  an  offense  which  Is  rendered  im- 
probable in  the  last  degree  by  a  uniform 
course  of  life  wholly  inconsistent  with  any 
such  crime,  ^here  are  cases  when  it  be- 
comes a  man's  sole  dependence,  and  yet  it 
may  prove  sufficient  to  outweigh  evidence 
of  the  most  positive  character."  So,  also, 
in  Hanney  v.  Commonwealth  (Pa.)  9  Atl. 
339,  in  holding  that  evidence  of  good  char- 
acter is  a  substantial  fact,  like  any  other 
fact  tending  to  establish  defendant's  in- 
nocence, and  that  it  should  be  so  regarded 
by  both  the  court  and  jury.  It  was  observed 
that  "character  is  of  importance  in  this: 
It  may  of  itself,  in  spite  of  all  evidence  to 
the  contrary,  raise  a  reasonable  doubt  in 
the  minds  of  the  Jury,  and  so  produce  an 
acquittal.  An  honest  man  may,  through 
malice  or  otherwise,  be  charged  with  crime, 
and  his  life  or  liberty  be  endangered  by 
fallacious  circumstances  or  perjury,  and  he 
may  be  able  to  produce  no  evidence  to  prove 
his  innocence,  except  his  own  oath;  and  if, 
in  such  case,  a  blameless  life  and  unstained 
character  are  of  no  avail— are  a  mere  make 
weight  In  a  doubtful  case — ^his  condition  ia 
a  sad  one."  It  is  so  fundamental  that  every 
man  charged  with  a  criminal  offense  has 
the  right  to  prove  his  previous  good  char- 
acter that  it  is  not  necessary  to  say  more 
on  the  subject;  but  the  evidence  should  be 
confined  to  the  trait  of  character  involved 
in  the  prosecution.  As  in  this  case,  the 
trait  of  character  in  issue  is  one  of  honesty 
and  fair  dealing,  evidence  that  the  defend- 
ant is  a  peaceable,  quiet  and  law-abiding 
citizen,  or  that  he  is  a  man  of  sober  and  in- 
dustrious habits,  would  not  be  admissible, 
because  these  questions  do  not  bear  upon 
the  defendant's  character  for  honesty.  The 
questions  asked  may  be  too  general  in  form; 
but  as  to  that  we  do  not  say,  because  they 
can  be  corrected  upon  the  next  trial. 

It  is  claimed  that  the  court  erred  in  giv- 
ing certain  instructions  for  the  state,  and  in 
refusing  two  instructions  offered  by  the 
defendant    The  first  instruction  given  for 
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tbe  state  is  as  follows:  "The  court  In- 
structs the  Jury  that  if  a  person  is  an  officer, 
agent,  clerk,  or  servant  of  a  corporation, 
and  receive  money  for  or  on  account  of  such 
corporation,  and  he  fraudulently  converts 
the  whole  sum  to  his  own  use,  he  will  be 
guilty  of  embezzlement,  though  he  may  be 
entitled  to  a  share  of  such  money  as  com- 
mission." This  instruction  involves  the 
question  as  to  whether  or  not  an  agent  who 
collects  money  under  a  contract  to  retain 
a  certain  amount  thereof  as  commission, 
and  to  turn  over  the  remainder  to  his  prin- 
cipal, has  such  an  interest  in  the  fund  that 
he  cannot  be  convicted  of  embezzlement  of 
the  whole.  This  question  is  presented  by 
the  instruction,  yet  ft  does  not  arise  In  this 
case,  because,  by  the  contract  under  which 
the  defendant  was  employed,  he  was  not 
given  the  right  to  retain  his  commission; 
but  the  contract  provides  that  he  shall  not 
be  entitled  to  commissions  except  when  the 
premiums  have  been  paid  to  the  company 
in  cash,  and  also  he  is  required  each  week 
to  make  a  true  account  of  all  moneys  re- 
ceived by  him,  and  to  return,  at  the  same 
time,  all  moneys  whatsoever  received  by 
him,  and  that  he  is  to  receive  a  salary 
amounting  to  a  certain  per  cent  of  his  col- 
lections. Therefore  the  instruction,  without 
the  concluding  words,  "though  he  may  be 
entitled  to  a  share  of  such  money  as  com- 
missions,** is  good,  and,  if  good  without 
these  words,  the  fact  that  they  are  added 
does  not  in  any  way  prejudice  the  defendant. 
Instruction  No.  2,  complained  of,  is  as 
follows :  "The  court  instructs  the  Jury  that 
if  they  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  prisoner,  Wm. 
O.  Moyers,  was  an  officer,  agent,  clerk,  or 
servant  of  the  Prudential  Insurance  Com- 
pany of  America,  a  corporation,  ftom  the 
1st  day  of  April,  1903,  to  the  1st  day  of 
January,  1904,  and  as  such  officer,  agent, 
clerk,  or  servant  of  said  corporation  that 
the  money  or  any  portion  of  the  money 
mentioned  in  said  indictment  came  Into  his 
hands  for  and  in  behalf  of  the  said  the  Pru- 
dential Insurance  Company  of  America,  and 
that  the  prisoner  fraudulently  converted  the 
said  money  or  some  portion  of  the  same  to 
his  own  use,  then  the  said  prisoner  would 
be  guilty  of  the  embezzlement  thereof  as 
charged  in  the  indictment"  Complaint  is 
made  against  this  instruction  as  telling  the 
Jury  that,  if  the  defendant  embezzled  any 
portion  of  the  money  mentioned  in  the  in- 
dictment, he  would  be  guilty  of  embezzling 
the  whole  sum  charged.  I  do  not  think  it 
subject  to  this  criticism,  because  it  says  if 
the  money  or  any  portion  of  the  money 
mentioned  in  the  indictment  came  into  the 
defendant's  hands,  and  that  he  converted 
the  same,  or  some  portion  thereof,  to  his 
own  use,  then  he  would  be  guilty  of  the 
embezzlement  thereof,  as  charged  in  the  in- 
dictment This  evidently  means  that  he 
would  be  guilty  of  embezzling  that  portion 


of  the  money  which  came  into  his  hands, 
and  which  he  fraudulently  converted  to  his 
own  use,  and  would  not  mean  that  he  em- 
bezzled the  whole  amount,  as  charged  in 
the  indictment. 

To  the  other  four  Instructions  given  on 
behalf  of  the  state  we  see  no  objection,  and 
think  there  was  no  error  in  giving  them. 

Instruction  A,  which  the  court  refused  to 
give  for  the  defendant,  presents  the  ques- 
tion as  to  whether  or  not  it  was  necessary 
for  the  company  to  have  demanded  payment 
of  the  money  by  the  defendant,  and  refusal 
on  his  part,  before  he  could  be  found  guilty 
of  embezzlement  It  is  held  by  some  of 
the  courts  that  it  is  necessary  to  make  de- 
mand upon  the  defendant  to  pay  the  money 
or  return  the  property  only  when  the  stat- 
ute makes  such  demand  and  refusal  ele- 
ments of  the  crime.  7  Ency.  PI.  &  Pr.  404, 
and  cases  cited;  Edeltiofif  v.  Stat^  (Wyo.) 
36  Pac.  627.  "Whether  proof  of  a  demand 
is  necessary  to  show  the  conversion  depends 
wholly  upon  the  language  of  the  statute.** 
Underbill  on  Crim.  Ev.  8  284.  15  Cyc.  495, 
says :  "However,  the  weight  of  the  authority 
is  to  the  effect  that  a  demand  for  the  money 
or  other  property  alleged  to  have  been  em- 
bezzled need  not  be  made  by  the  prosecution, 
in  the  absence  of  statute  to  the  contrary, 
except  under  the  peculiar  circumstances  of 
the  particular  case.*'  Our  statute  does  not 
require  a  demand  and  refusal  to  be  shown, 
and  as  to  whether  or  not  a  demand  is  nec- 
essary depends  upon  the  drcumstancee  of 
the  particular  case.  But  in  a  prosecution 
under  the  statute,  if  it  appears  that  the 
possession  of  the  money  or  property  alleged 
to  have  been  embezzled  is  unlawfully  with* 
held  by  the  defendant  from  the  person  law- 
fully entitled  thereto,  and  that  the  defend- 
ant has  failed  or  refused  to  restore  or  ac- 
count for  the  same  within  30  days  after 
proper  demand  has  been  made  therefor,  such 
accused  officer,  agent,  clerk,  or  servant  shall 
be  presumed  to  be  guilty.  But  this  pre- 
sumption is  not  conclusive,  and  may  be  re- 
butted by  any  competent  evidence.  This 
statute  is  not  designed  to  require  a  demand 
to  be  made  before  one  can  be  convicted  of 
embezzlement,  but  it  affords  a  cumulative 
remedy;  that  is,  if  the  state  can  show  that 
the  money  or  property  is  unlawfully  with- 
held, and  that  the  statutory  demand  has  been 
made  therefor,  and  that  the  money  has  not 
been  paid  or  the  property  restored  within 
the  time  named  in  the  statute,  then  the 
defendant  will  be  presumed  to  have  con- 
verted it  to  his  own  use,  without  other 
proof  of  a  fraudulent  conversion.  But  while 
the  statute  provides  for  such  demand,  and 
raises  a  presumption  of  guilt  against  the 
accused  when  the  same  is  shown  to  have 
been  made  and  not  complied  with  within 
the  statutory  period,  it  does  not  change  the 
rule,  so  as  to  dispense  with  a  demand  when, 
under  the  peculiar  circumstances  of  the  case, 
it  should  be  given.    In  this  case,  under  the 
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contract,  tbe  defendant  agreed  to  make  week* 
ly  reports,  and  to  remit  all  money  received 
by  him  every  week,  and,  inaamudi  aa  a 
definite  time  is  fixed  by  the  contract  for 
the  payment  of  the  money,  It  would  seem 
from  the  authorities  that  no  demand  for 
its  payment  is  necessary,  but  the  fact  of 
conversion  can  be  proved  by  other  evidence. 
In  all  cases  for  embezzlement  or  fraudulent 
conversion,  evidence  of  demand  for  a  re- 
turn of  the  money  or  property,  and  its  re- 
fusal by  the  defendant,  is  competent  for 
the  purpose  of  tending  to  show  conversion; 
hot  while  It  Is  always  admissible,  yet  It 
la  not  always  necessary.  In  the  case  of 
Reynolds  v.  State  (N.  J.  Sup.)  47  AtL  64i, 
the  court,  speaking  upon  this  subject  and 
In  reference  to  the  case  of  Fitzgerald  ▼. 
State,  50  N.  J.  Law,  475,  14  AtL  746,  says: 
'*Thi8  assignment  is  undoubtedly  grounded 
upon  what  this  court  said  on  the  subject 
of  a  demand  in  Fitzgerald  v.  State,  50  N. 
J.  Law,  475,  14  AU.  746.  That  case  has 
given  some  misapprehension  as  to  the  law 
on  this  subject,  although  a  careful  reading 
of  It  seems  to  leave  It  tree  from  any  un- 
certainty. That  case  does  not  hold  that  it 
Is  necessary,  in  all  cased  where  money  comes 
lawfully  Into  the  hands  of  an  agent  or  other 
person  within  the  statute,  to  make  demand 
before  criminal  proceedings  may  be  institut- 
ed. All  that  was  held  there  was  that  the 
mere  neglect  to  pay  over  will  not  Justify 
a  conviction  for  fraudulent  conversion  where 
funds  have  come  lawfully  into  the  hands 
of  the  defendant  A  demand  is  only  one 
class  of  evidence  for  proving  fraudulent 
conversion.  Other  classes  are:  (1)  Where, 
by  statute,  a  public  officer  is  required  to 
pay  over  funds  at  a  definite  time,  and  fails 
to  do  80,  and  there  Is'proof  that  he  has  not 
done  so,  and  has  applied  the  same  to  his 
own  use,  that  is  evidence  from  which  a 
Jury  may  find  a  fraudulent  conversion,  even 
without  a  demand;  or  (2)  where,  by  the 
rules  and  regulations  or  agreement  under 
which  the  defendant  is  employed  and  to 
which  he  is  required  to  conform,  a  time 
is  definitely  fixed  for  him  to  account  for 
moneys  received,  and  it  appears  that  he 
has  lawfully  received  moneys  of  his  em- 
ployer, but  has  not  paid  over  same  in  ac- 
cordance with  such  rules,  regulations,  or 
agreement,  but  has  converted  the  same  to 
his  own  use,  this  is  also  evidence  from  which 
the  Jury  may  find  that  there  was  a  fraud- 
ulent conversion  of  such  funds  without  form- 
al demand;  or  (3)  where  it  appears  by 
the  evidence  that  the  embezzler  has  fied 
after  the  alleged  embezzlement,  and  that 
his  act  and  conduct  were  of  such  a  char- 
acter, in  connection  with  his  fiight,  as  to 
Indicate  that  his  intent  was  to  fraudulently 
take  or  convert  the  fimds  which  he  retained, 
there  the  Jury  may  also  find  from  such 
facts  a  fraudulent  conversion,  even  without 
a  demand.  In  all  cases  not  coming  within 
any   of   the  classes   above  mentioned,   but 


which  are  of  an  uncertain,  or  general,  or 
special  agency,  where  the  time  for  the  re- 
turn of  the  funds  collected  is  indefinite,  or 
not  fixed,  or  which  is  at  the  pleasure  of 
the  agent  or  servant,  there  a  demand  or 
other  evidence  of  a  fraudulent  intent  to 
convert  may  be  necessary  to  put  the  de- 
fendant in  a  position  of  having  fraudulently 
converted  the  money  to  his  own  use.  It 
should  be  said«  however,  that  a  demand 
and  refusal  does  not  of  Itself  in  any  case 
establish  fraudulent  conversion,  or  conver- 
sion by  a  defendant  to  his  own  use,  but 
that  it  is  only  evidence  to  go  to  the  Jury 
upon  the  question  of  the  defendant's  fraud- 
ulent conversion."  Therefore  we  think  it 
was  not  error  to  refuse  to  give  the  in- 
struction in  this  case. 

The  defendant's  instruction  B,  presenting 
the  theory  of  Joint  ownership,  was  properly 
refused,  for  the  reason,  as  stated  in  the 
discussion  of  instruction  ^o.  1  for  the  state, 
under  the  contract  of  the  defendant  with  the 
company,  he  was  not  entitled  to  any  part 
of  the  money  collected  by  him  until  he  had 
paid  it  over  to  the  company,  and,  therefore 
he  could  not  have  been  a  Joint  owner  with 
the  company  of  the  fund. 

It  is  assigned  as  error  that  the  court  per- 
mitted the  state  to  introduce  evidence  of  a 
number  of  distinct  transactions,  in  order 
to  make  up  the  aggregate  sum  alleged  to 
have  been  embezzled.  It  is  true  the  evidence 
shows  that  the  money  which  the  defendant 
is  charged  with  having  embezzled  was  col- 
lected by  him  at  diiferent  times  and  from 
different  i>erson8 ;  but  the  collection  of  these 
several  sums  by  the  defendant  was  lawful, 
and  in  the  due  course  of  his  employment, 
and,  if  there  was  shown  to  be  a  conversion, 
it  was  not  a  distinct  and  independent  con- 
version of  each  sum,  but  the  conversion  of 
each  sum  as  one  transaction.  "On  a  trial 
of  a  charge  of  embezzlement,  the  fact  that 
the  money  alleged  to  have  been  embezzled  by 
the  defendant  was  received  in  several  sums, 
at  different  times,  and  from  different  per- 
sons affords  no  ground  for  requiring  the 
prosecutor  to  elect  on  which  sum  he  will 
rely  for  conviction."  Gravatt  v.  State,  25 
Ohio  St  162.  We  do  not  think  the  court 
erred  in  this  respect 

For  the  reasons  given  herein,  the  Judg- 
ment of  the  criminal  court  is  reversed,  the 
verdict  of  the  Jury  set  aside,  and  a  new 
trial  awarded  the  defendant 

POFFBNBARGER,J.  (dissenting).  Unless 
prejudicial  to  the  prisoner,  error  in  rulings 
on  evidence  and  instructions  is  not  ground 
for  a  new  trial.  In  the  absence  of  some- 
thing in  the  record  by  which  the  court  can 
clearly  see  that  no  injury  or  prejudice  to 
the  prisoner  could  have  resulted  from  such 
an  erroneous  ruling,  it  Is  cause  for  a  new 
trial;  for  error  is  presumed  to  have  been 
prejudicial  unless  the  court  can  see  that  U 
was  not    State  v.  Musgrave,  43  W.  Ya*  679; 
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28  S.  B.  813;  Robinson  t.  Lowe,  56  W.  Va. 
308.  49  S.  B.  250;  Ward  ▼.  Ward,  47  W.  Va, 
766,  85  S.  B,  873 ;  Osborne  v.  Francis,  38  W. 
Va.  312,  18  S.  B.  591,  45  Am.  St  Rep.  859; 
Ward  V.  Brown,  53  W.  Va.  228,  44  S.  B.  488 ; 
State  T.  Douglass,  23  W.  Va.  298.  Tbe  rule 
in  civil  and  criminal  cases  is  tbe  same  in  tbls 
respect    State  v.  Douglass,  28  W.  Va.  29& 

The  prisoner  was  entitled  to  sbow  bis 
financial  condition,  and  tbe  court  refused  to 
allow  bim  to  testify  concerning  it  in  one 
instance;  but,  if  otber  evidence  in  tbe  case 
disclosed  it,  bow  could  be  have  been  injured 
by  tbe  error?  He  himself  was  i>ermitted  to 
say,  in  tbe  course  of  his  testimony,  at  an- 
other time,  that  be  had  bad  about  $350  when 
be  began  work  for  tbe  company,  and  bad  noth- 
ing at  the  time  of  the  trial.  What  money 
he  bad  in  bank  appeared  from  tbe  evidence 
adduced  by  tbe  state,  as  shown  by  Judge 
SANDERS'  opinio^.  In  this  way  tbe  jury 
bad  before  them  tbe  financial  condition  of 
tbe  prisoner  in  substance.  It  was  conceded 
that  be  had  bad  more  money,  at  the  time  the 
conversion  is  alleged  to  have  been  made, 
than  be  was  charged  with  having  misappro- 
priated, and  could  have  paid  what  he  owed, 
and  bis  own  statement  as  to  what  be  had 
bad  when  be  began  work  made  it  plain  that 
he  was  probably  worth  nothing  more.  He 
bad  no  right  to  have  bis  financial  condition 
made  tbe  principal  issue  in  tbe  case  and 
ascertained  with  the  exactness  and  accuracy 
with  which  a  commissioner  in  chancery 
would  have  reported  it  As  It  substantially 
appeared  in  tbe  case,  no  matter  bow,  be  bad 
all  tbe  benefit  from  it  that  could  have  re- 
sulted from  an  ascertainment  of  it  to  tbe 
dollar,  and  was  not  injured  in  tbe  least  by 
tbe  failure  of  tbe  court  to  allow  him  to  sbow 
it  in  a  particular  manner  and  at  a  particular 
time. 

Tbe  error  herein  noted  being  tbe  only  one 
found  In  tbe  record,  I  cannot  agree  to  re- 
verse the  judgment  and  allow  a  new  trial 
for  that  alone,  and  tberef<Mre  dissent 

(68  W.  Vft.  Itt) 

GRANT    V.   CUMBERLAND    VALLEY   CE- 
MENT CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct.  31,  1905.) 

1.  Mechanics'  Liens  —  Aooount  —  Suffi- 
ciency. 

A  verified  account,  filed  In  the  clerk's  office 
of  a  county  court  under  the  provisions  of  sec> 
tion  8  of  chapter  75  of  the  Code  of  1899,  for 
the  purpose  of  preserving  a  mechanic's  lien, 
must  show  on  its  face  substantial  compliance 
with  the  conditions  specified  in  the  statute  as 
the  requisites  of  such  lien;  but,  however  in- 
formal it  may  be.  the  lien  will  stand  if  it 
ahows  such  compliance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34^ 
Cent  Dig.  Mechanics*  Liens,  §  208.] 

2.  Same — Specification  of  Items. 

Wlien  the  basis  of  such  lien  is  work  and 
labor,  and  the  recorded  paper  shows  tbe  kind, 
amount,  and  price  thereof,  failure  to  enter  each 
month's,  days,  or  year's  -  service,  as  the  case 
may   be,   as   a   separate   item  of   charge,  and 


credit  each  payment  as  a  separate  item,  with 
the  date  thereof,  will  not  vitiate  such  paper,  if 
on  its  face  it  disdoses  with  reasonable  certain- 
ty the  kind,  amount,  and  contract  price  of  the 
service  and  time  of  performance.  Itemization 
in  form  is  unnecessary,  if  It  appear  in  sul>- 
stance  and  effect. 

[E}d.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig..  Mechanics'  Liens,  »  234,  236.  256.] 

8.  Sams — Const&uotion — Conbidebation  of 
Statement. 

To  determine  the  sufficiency  of  such  an  ac- 
count and  claim,  the  account  proper  and  the 
sworn  statement  appended  to  it  may  be  read 
together  and  consiaered  as  a  whole. 
4.  Same — ^Pbiob  Liens — ^Adjudication. 

If  there  be  prior  liens  by  mortgage,  deed  of 
trust.  Judgment,  and  claims  under  the  mechanic's 
lien  statutes,  on  the  property  sought  to  be  sub- 
jected to  a  mechanic's  lien,  it  is  not  error  of 
which  the  debtor  can  complain,  if  at  all,  to 
make  the  holders  of  all  of  such  liens  parties, 
convene  them  before  a  commissioner,  adjudicate 
them,  and  decree  a  sale  of  the  property  to  satis- 
fy them,  although  no  controversy  as  to  the 
amounts  or  priorities  of  any  of  them  is  alleged. 
6.  Same — Intebest  in  Land— Equitt  of  Bb- 
demption. 

An  equity  of  redemption  is  not  the  differ- 
ence between  the  value  of  the  property  In  re- 
spect to  which  it  is  held  and  the  amount  of 
the  liens  thereon,  but  an  equitable  estate  in 
the  property,  capable  of  being  enlarged  into 
complete  legal  title  by  discharging  the  liens, 
and  in  such  dase  the  interest  of  the  owner 
therein,  within  the  meaningof  section  3  of 
chapter  75  of  the  Code  of  1899,  is  such  equit- 
able estate. 

6.  Bquitt — Bnxr— S urFioiENcrr. 

If  a  bill  and  its  exhibits,  read  together^ 
show  all  the  facts  necessary  to  be  alleged  in 
a  bill  sufficient  in  law,  a  demurrer  thereto  is 
properly  overruled. 

7.  Refebence — Pbopeb  Time. 

An  order  of  reference,  made  on  a  bUl,  to 
the  gravamen  of  which  the  answer  does  not 
respond  by  denial,  is  not  premature. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Mineral  Conn* 
ty. 

Suit  by  James  Grant  against  the  Cumber^ 
land  Valley  Cement  Company.  From  a  jndff- 
ment  for  plaintiff,  defendant  appeals.  Af» 
firmed. 

Wm.  McDonald,  for  appellant  Wm.  day* 
ton  and  Chas.  N.  Finnell,  for  appellee, 

POFFBNBARGER,  J.  Complaining  of  ft 
decree  of  the  circuit  court  of  Mineral  county 
in  a  suit  brought  by  James  Grant  to  enforce 
a  mechanic's  lien  against  the  property  of 
the  Cumberland  Valley  Cement  Company, 
a  corporation,  given  by  section  7  of  chapter 
75  of  the  Code  of  1899,  said  corporation 
has  appealed,  assigning  as  grounds  of  error 
the  overruling  of  its  demyrrer  to  tbe  bilU 
premature  entry  of  an  order  of  reference,  and 
provision  for  the  sale  of  its  property  for 
the  satisfaction  of  prior  liens  thereon,  as 
well  as  tbe  mechanic's  lien,  so  as  to  pass  the 
estate  in  fee  simple  therein,  instead  of  the 
sale  of  its  mere  equity  of  redemption  in  its 
real  estate. 

Upon  the  demurrer  it  is  insisted  (1)  that 
the  account  filed  in  the  clerk's  office  of  tbe 
county  court  for  tbe  preservation  of  the  lieo 
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lacks  some  of  the  reqaisltes  of  ''a  Just  and 
true  account  of  the  amount  due,"  after  al» 
lowing  all  credits;  (Z>  that  said  account  does 
not  show  the  serrices,  for  which  the  lien  is 
claimed,  to  have  been  rendered  within  nine 
months  before  the  lien  was  recorded ;  (3)  that 
prior  lienors  were  made  parties  to  the  bilL 
The  account,  with  the  affldayit  verifying  it» 
an  attested  copy  of  which  is  exhibited  with 
and  made  part  of  the  bill,  reads  as  follows : 

"The  Cumberland  Valley  Cement  Company* 
to  James  Grant»  Dr. 

1903. 

May  17th.  To  salary  as  superintend- 
ent under  contract  with  said  com- 
pany from  May  17th,  1899,  to  May 
17th,  1903,  four  years,  at  $1,200  per 
year,  to  be  paid  monthly,  $100  per 

month $4,800  00 

Cr. 

By  aggregate  of  all  payments  made  to 
said  James  Grant  on  account  of  sal- 
ary up  to  this  date $4,000  00 

Balance  due  James  Grant $  800  00 

*^tate  of  Maryland,  County  of  Alleghany — 
to  wit: 

''James  Grant,  being  first  duly  sworn,  de- 
poses and  says  that  the  foregoing  is  a  just 
and  true  account  of  the  amount  due  him, 
said  James  Grant,  after  allowing  all  credits, 
from  the  Cumberland  Valley  Cement  Com- 
pany a  cor];)oration  duly  Incorporated  and 
organized  under  the  laws  of  the  state  of 
West  Virginia,  and  having  Its  plant,  works, 
real  estate,  and  personal  property  at  Cedar 
Cliff  in  Mineral  county.  West  Virginia,  for 
work  and  labor  expended  and  performed  for 
said  company  by  him  as  superintendent 
under  a  contract  made  on  the  17th  day  of 
May,  1899.  And  said  alfiant  further  says 
that  the  real  estate  of  said  corporation  is  a 
tract  of  140  acres  of  land,  more  or  less, 
situate,  lying,  and  being  at  and  near  Cedar 
Cliff  on  the  North  Branch,  of  the  Potomac 
river  and  Knobley  Mountain,  in  said  county 
of  Mineral,  adjoining  lands  of  Carrie  Brady 
and  others,  which  was  conveyed  to  said 
Cumberland  Valley  Cement  Company  by 
a.  Dana  Lincoln  and  wife,  by  deed  dated 
13th  June,  1899,  recorded  in  the  office  of  the 
clerk  of  the  county  court  of  Mineral  county. 
West  Virginia,  in  Deed  Book  Number  20, 
pages  606  &  607,  fiuid  on  which  tract  are 
situated  the  works  of  said  company  at  which 
the  said  James  Grant  performed  the  work 
and  labor  aforesaid.  And  this  account  is 
filed  for  the  purpose  of  securing  to  said 
James  Grant  the  benefit  of  the  lien  therefor 
on  all  the  real  estate  and  personal  property 
of  said  company,  which  is  provided  for  by 
the  statutes  of  the  state  of  West  Virginia, 
and  the  work  and  labor  for  the  value  of 
which  this  lien  Is  claimed  was  not  performed 
more  than  nine  months  before  the  filing  of 
this  account 

"James  Grant" 

The  account  and  sworn  statement  annex- 
ed to  it  are  to  be  read  together  upon  the  In- 


quiry as  to  whether  the  statutory  require- 
ments have  been  complied  with.  U.  S.  Blow- 
pipe Co.  V.  Spencer,  40  W.  Va.  698,  21  S.  B. 
769.  Tlie  account  proper  sets  forth  correct- 
ly the  name  of  the  defendant  without  de- 
scribing it  as  a  corporation ;  but  the  sworn 
statement  supplies  this  defect  if  defect  it  be, 
by  the  positive  affirmation  that  it  is  a  cor- 
poration. Though  it  is  nowhere  stated  in  so 
,  many  words  that  the  services  for  which  the 
lien  is  claimed  were  rendered  within  nine 
months  next  preceeding  the  filing  of  the 
account  it  is  declared,  in  the  language  of 
the  statute,  that  "the  work  and  labor  for 
the  value  of  which  this  lien  is  claimed  was 
not  performed  more  than  nine  months  before 
the  filing  of  this  account"  and  the  account 
claims  the  salary  to  May  17,  1903,  the  day 
before  the  filing  thereof.  It  also  shows  the 
amount  of  the  earned  salary,  $4,800,  to  have 
been  paid  to  the  extent  of  $4*000,  leaving  a 
balance  due  of  $800,  a  sum  less  than  the 
salary  for  nine  months.  As  the  services  con- 
tinued until  the  filing  of  the  account  and  the 
balance  due  is  less  than  nine  months'  salary, 
and  the  services  unpaid  for  were  not  per- 
formed more  than  nine  months  before  the 
filing  of  the  account  the  claim  must  be  for 
services  rendered  within  nine  months.  In 
both  the  account  and  the  statement  the  claim 
is  described  as  one  for  service  rendered  un- 
der a  contract  with  the  owner  of  the  property 
against  which  it  is  asserted.  Is  the  account 
sufficiently  itemhsed?  It  does  not  show  each 
month's  salary  charged  as  a  separate  item 
and  each  payment  as  a  separate  item  of 
credit  in  conformity  with  the  view  of  coun- 
sel for  the  appellant,  as  to  the  requirement 
of  the  statute.  But  his  objection  seems  to 
go  to  the  form  of  the  account  rather  than 
to  matter  of  substance.  Itemization  is  re- 
quired, so  that  the  debtor  and  other  credit- 
ors may  determine  from  an  inspection  of 
the  recorded  account  ^or  what  the  lien  is 
claimed — ^whether  for  work  and  labor,  and, 
If  so,  the  nature  of  it  when  performed,  and 
at  what  price;  or  materials,  and,  if  so,  the 
kind,  quality,  and  price,  and  when  furnished ; 
or  both  labor  and  materials,  and,  if  so,  the 
kind,  quality,  and  price  of  each,  and  when 
performed  and  furnished.  The  account  and 
sworn  statement  accompanying  it  in  this 
case,  read  together,  plainly  show  the  requi- 
site I'acts,  notwithstanding  the  lack  of 
formality  and  clerical  taste. 

A  case  relied  upon  as  an  authority  against 
the  form  of  statement  adopted  is  Rude  v. 
Mitchell,  97  Mo.  365,  11  S.  W.  225,  cited  in 
Phil.  Mech.  Liens,  §  350,  holding  as  follows : 
"A  lumping  item  of  the  whole  contract  price 
on  the  one  hand  and  the  credits  on  the  other 
is  no  compliance  with  the  law."  But  this 
language  must  be  referred  to  its  subject- 
matter,  the  account  filed  in  that  case,  for 
illustration.  It  is  too  general  to  permit  ap- 
plication to  all  accounts.  They  differ  in 
nature,  according  to  the  subject-matter.  The 
one  considered  in  the  case  cited  was  under  a 
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contract  to  make  additions  to  a  building, 
ttius  invoiYing  both  labor  and  materials  of 
several  different  kinds,  and  tbe  account  was 
lumped  into  three  large  items,  without  any 
indication  whatevdr  as  to  how  much  was  for 
labor  and  how  much  for  materials.  Here  it 
appears  on  the  face  of  the  account  that  the 
basis  of  it  is  labor,  and  the  kind,  amount,  and 
price  are  all  plainly  disclosed.  What  reason 
is  there  for  requiring  further  specification? 
To  require  more  would  impose  upon  the 
contractor  duties  which  are  outside  of  the 
purpose  underlying  the  statute,  which  is  that 
the  owner  may  be  able  to  ascertain  the  cor- 
rectness and  reasonableness  of  the  demand 
asserted  against  his  property,  and  that  pur- 
chasers and  incumbrances  may  have  Infor^ 
mation  concerning  the  nature  and  amount  of 
the  lien.  Phil.  Mech.  Liens,  S  349.  "The 
intention  was  that  the  mere  inspection  of  a 
record  to  be  found  at  a  particular  place 
should  disclose  all  the  information  necessary 
in  order  to  enable  those  interested  therein  to 
determine  as  to  the  existence  of  liens  on  the 
property."  Loan  Ck).  v.  Furbush,  80  Fed. 
631,  26  G.  O.  A.  38.  Such  being  the  purpose, 
it  obviously  follows  that  a  substantial, 
though  not  technical,  compliance  with  the 
statute  is  sufficient,  and  this  court  has  so 
decided  in  U.  S.  Blowpipe  Co.  v.  Spencer, 
40  W.  Va.  608,  21  S.  B.  769.  "All  that  is 
required  is  that  enough  should  appear  on  the 
face  of  the  statement  to  point  the  way  to 
successful  Inquiry."  Phil.  Mech.  Liens,  p. 
617,  S  350,  citing  Knabb's  Appeal,  10  Pa.  St 
186,  51  Am.  Dec.  472;  McLaughlin  v.  Shaugh- 
nessey,  42  Miss.  520;  Wilvert  v.  Sunbury, 
81  Pa.  57. 

An  attested  copy  of  the  account  and  sworn 
statement  is  exhibited  with  the  bill  and  made 
part  thereof.  This  supplies  the  want  of  cer- 
tain specific  allegations  which  should  others 
wise  have  appeared  in  the  bill,  but  were  not 
inserted.  Reading  the  bill  and  exhibit  to- 
gether, as  the  court  may  do  (Sadler  v.  Taylor, 
49  W.  Va.  104,  38  S.  E.  583;  Johnson  v.  An- 
derson, 76  Va.  766;  Thompson  v.  Clark,  81 
Va.  422),  alf  the  necessary  allegations  appear, 
as  above  indicated  in  the  analysis  of  the 
account  and  statement  Mr.  Hogg,  in  his 
Equity  Procedure,  at  section  124,  gives  the 
following  clear  and  concise  statement  of  the 
requisites  of  such  a  bill  as  this:  'The  bill 
to  enforce  a  mechanic's  lien  must  show  on 
its  face  that  the  claimant  has  taken  the  steps 
necessary  to  the  creation  of  such  a  lien; 
that  the  work  was  done  or  material  furnished 
in  pursuance  of  a  contract  with  the  owner  of 
the  property  or  his  authorized  agent,  to  be 
used  in  constructing,  altering,  repairing,  or 
removing  the  house,  mill,  manufactory,  or 
other  building,  appurtenance,  fixture,  bridge, 
or  other  structure  against  which  the  lien  is 
claimed:  the  filing  of  the  account  with  the 
proper  officer  within  the  time  required  by 
law  after  the  claimant  has  ceased  to  work  or 
furnish  material,  together  with  a  description 
of  the  property  against  which  the  lien  ii 


claimed;  and  there  should  be  an  averment 
of  the  name  of  the  owner  of  the  property 
against  which  the  lien  Is  claimed  at  the  time 
the  work  was  performed  or  the  materials 
furnished,  and  it  should  appear  that  the 
suit  was  brought  within  the  time  required 
by  law.  The  bill  must  also  show  the  ex- 
istence of  the  debt,  at  the  time  suit  is 
brought,  for  the  payment  of  which  the  lien 
is  sought  to  be  enforced." 

The  objections  based  upon  the  bringing 
in  of  prior  and  subsequent  lienors  as  defend- 
ants and  upon  the  direction  of  the  decree  to 
sell  the  property  for  the  satisfaction  and 
discharge  of  all  the  liens  reported  by  the 
commissioner,  may  be  disposed  of  together; 
for  they  are  founded  upon  one  and  the  same 
conception  and  view  of  the  nature  of  the  suit 
Section  3  of  chapter  75  of  the  Code  of  1899, 
concerning  mechanics'  liens,  provides  that 
persons  who  are  entitled  to  assert  such  a  lien 
shall  have  liens  upon  the  house  or  other  struc- 
ture for  which  labor  or  materials  are  furnish- 
ed "and  upon  the  interest  of  the  owner  in 
the  lot  or  lands  on  which  the  same  may 
stand,  or  to  which  it  may  be  removed."  As 
there  was  a  prior  mortgage  and  also  a  prior 
deed  of  trust  on  the  real  estate  of  the  defend- 
ant, in  consequence  of  which  it  had  only  an 
equity  of  redemption  In  the  property,  it  is 
insisted  that  the  mechanic's  lien  extends  \o 
and  covers  only  such  interest,  and  hence 
that  only  such  persons  as  are  interested  in 
the  equity  of  redemption,  namely,  the  owner 
and  subsequent  incumbrancers,  should  be 
made  parties,  and  that  only  the  equity  of 
redemption  should  be  sold.  This  view  is 
supplemented  by  reference  to  section  10  of 
said  chapter,  by  which  the  mechanic's  lienor 
is  required  to  make  all  other  persons  having 
liens  on  the  property  under  said  chapter 
parties ;  the  assumption  being  that  only  those 
persons  who  are  designated  by  the  statute 
as  parties  should  be  made  defendants.  Both 
of  these  propositions  are  untenable.  The 
interest  of  the  owner  referred  to  by  the 
statute  is  not  merely  the  value  less  the  liens, 
but  is  the  estate  In  the  land,  which  may 
be  an  estate  in  fee  simple,  a  life  estate, 
or  a  term  for  years,  or  a  mere  equitable 
title,  such  as  enables  him,  upon  compliance 
with  certain  requirements,  to  call  In  the  le- 
gal title.  The  defendant  has  such  title, 
though  incumbered  by  liens.  The  legal  title 
is  outstanding  in  the  mortgagee;  but  upon 
payment  of  the  mortgage  and  trust  deed 
debts,  the  owner  would  be  entitled  to  call 
it  back  and  have  it  revested  in  him.  His 
equity  of  redemption  is  the  right  to  pay  the 
debts  and  reacquire  the  legal  title,  and  vest 
in  himself  a  complete  legal  fee-simple  title. 
It  is  upon  this  right  that  the  plaintiff  ac- 
quired a  lien,  and  not  upon  the  value  of  the 
property  less  the  liens.  Suppose  some  prior 
liens  had  been  discharged  after  the  mechanic's 
lien  had  attached ;  can  it  reasonably  be  said 
that  the  interest  thus  relieved  would  not  be 
covered  by  the  mechanic's  lien,  and,  If  all 
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the  prior  llena  bad  been  thus  discharged* 
thlB  mechanic's  lien  would  not  be  the  first 
lien?  If  this  were  not  true,  the  lien  clearly 
would  not  cover  the  interest  of  the  owner. 
In  some  jurisdictions  the  courts  hold  that 
prior  lienors  are  not  necessary  or  proper 
parties.  Tompkins  v.  Horton,  26  N.  J.  Bq. 
284;  Smith  v.  ShaflTer.  46  Md.  573;  Portones 
T.  Hadenock,  132  111.  877,  23  N.  B.  349.  Who 
are  necessary  parties  is  determined  In  the 
various  states  by  the  statutes  providing  for 
the  enforcement  of  the  lien.  In  New  Jersey, 
the  action  is  at  law  and  the  judgment  en- 
forced by  execution.  In  Maryland,  the 
statute  authorizes  enforcement  by  bill  in 
equity  and  says  that  in  such  case  the  same 
proceeding  shall  be  had  as  were  used  by  the 
courts  of  equity  to  enforce  other  liens;  but 
the  courts  hold  it  improper  to  make  a  prior 
lienor  a  party  unless  he  comes  in  and  con- 
sents to  be  made  a  party.  The  Illinois  court 
held  that  it  was  not  error  to  decree  a  sale 
subject  to  a  prior  deed  of  trust  without  mak- 
ing the  cestui  que  trust  a  party.  Of  the 
failure  to  make  him  a  party  the  debtor  only 
complained.  In  that  case,  however,  the  trus- 
tee was  a  party.  The  Illinois  practice 
seems  to  be  very  similar  to  our  own.  Our 
statute  provides,  at  section  12  of  chapter 
75,  tliat,  if  the  lien  be  established  in  favor  of 
any  of  the  creditors  whose  claims  are  pre- 
sented in  the  suit,  the  court  shall  order  a  sale 
of  the  property  on  which  the  lien  is  estab- 
lished, or  so  much  thereof  as  may  be  Bufl3cient 
to  satisfy  such  claims,  in  like  manner  as  in 
other  suits  in  chancery.  Hogg's  Equity 
Procedure,  at  section  70,  after  referring  to 
the  statute,  says:  *'A  suit  to  enforce  a  me- 
chanic's lien  is  carried  on  with  all  the  rights, 
principles,  and  methods  of  procedure  incident 
to  a  court  of  equity ;  so  that  the  question  of 
parties  is  usually  determined  by  these  prin- 
ciples and  methods."  This  court  seems  never 
to  have  passed  directly  upon  the  question  of 
proper  parties  in  such  a  suit  Hence  it 
becomes  necessary  to  resort  to  the  general 
principles  governing  chancery  practice  in 
other  cases  for  a  solution  of  it  In  all  cred- 
itors' suits  against  decedents'  estates  and 
suits  for  the  enforcement  of  judgment  liens, 
it  is  necessary  that  all  lienors  be  brought 
before  the  court  For  this  we  need  look  no 
further  than  the  statute.  Code  1899,  cc.  86, 
139.  Upon  bills  to  enforce  mortgages,  judg- 
ment creditors  and  other  lienors  must  be 
made  parties.  Hogg's  Bq.  Pro.  {  72.  But 
there  are  some  cases  in  which  it  is  not  nec- 
essary, such  as  bills  to  set  aside  fraudulent 
conveyances  and  bills  to  enforce  vendors'  • 
liens.  McClaugherty  v.  Croft,  43  W.  Va.  270, 
27  8.  B.  246;  Neeley  v.  Ruleys.  26  W.  Va. 
688.  But  in  such  cases,  and,  indeed,  all  cases, 
it  seems  necessary  that  the  legal  title  be  be- 
fore the  court  Turk  v.  Skiles,  38  W.  Va. 
404,  18  S.  B.  561;  Benslmer  v.  Fell.  35  W. 
Va.  17,  12  S.  B.  1078,  29  Am.  St  Rep.  774; 
Smith  V.  Parsons,  33  W.  Va.  653,  11  S.  B.  68; 
Bi!giyer  v.  Sherman,  23  W.  Va.  657;  Norris  v. 


Bean,  17  W.  Va.  655;  Baker  v.  Oil  Tract  Co., 
7  W.  Va.  454.  This  seems  to  accord  with  the 
Illinois  practice^  as  indicated  by  tbe  case 
above  cited,  in  which  the  trustee  only  was 
made  a  party.  Very  well  considered  cases, 
decided  by  the  Supreme  Court  of  Minnesota, 
are  of  the  same  imi>ort  Finlayson  v.  Crooks, 
47  Minn.  74,  49  N.  W.  398,  645;  Bassett  v. 
Menage,  52  Mina  121,  53  N.  W.  1064.'  The 
former  case  holds  that  a  mortgagor  or  any 
other  party  claiming  an  interest  in  the  prem- 
ises may  be  made  a  party,  and  his  rights  ad- 
judicated whenever  it  might  be  done,  in  an 
action  to  foreclose  a  mortgage.  The  statute 
in  that  state,  however,  says  the  lien  may  be 
enforced  in  the  same  manner  as  in  actions  for 
the  foreclosure  of  mortgages  upon  real  es- 
tate, except  as  otherwise  therein  provided. 
There,  as  here,  most  of  the  provisions  of  the 
statute  refer  to  mechanic's  lien  claims;  but 
the  court  says  that  is  because  such  lien  is  the 
subject  of  which  the  statute  specially  treats, 
and  the  mention  of  such  liens  and  claims  does 
not  forbid  the  making  of  other  interested  per- 
sons parties  to  the  suit 

In  this  case  there  was  a  prior  mortgage 
and  a  prior  deed  of  trust,  in  consequence 
of  which  the  legal  title  was  not  in  the  de- 
fendant, and  it  was  necessary  to  make  the 
mortgagee  and  trustee  parties.  By  his  bill 
the  plaintiff  subordinated  his  lien  to  the 
mortgage  and  the  deed  of  trust,  several 
Judgment  liens,  and  a  prior  mechanic's  Hen, 
and  claimed  no  priority  over  any  of  them. 
None  of  these  lienors  made  any  defense 
to  the  bill  and  are  not  complaining  of  the 
decree.  Whether,  if  said  prior  lienors  had 
appeared  and  demurred  to  the  bill,  the  court 
would  have  sustained  their  demurrer,  hold- 
ing them  not  to  be  necessary  parties,  there 
is  no  occasion  to  say.  By  not  doing  so  they 
have  waived  the  error,  if  any  there  was. 
The  defendant  is  not  in  a  position  to  com- 
plain, for  the  reason  that  the  error,  if  any, 
is  not  prejudicial  to  it  Moreover,  there 
seems  to  be  a  precedent  for  making  all  lien- 
ors and  interested  persons  parties  to  a  suit 
of  this  kind  in  the  case  of  U.  S.  Blowpipe 
Co.  V.  Spencer,  40  W.  Va.  698,  21  S.  B.  769. 
There,  a  judgment  lienor  was  made  a  par- 
ty defendant  but  the  bill  was  held  good  on 
demurrer.  Though,  in  bills  to  set  aside 
fraudulent  conveyances,  it  is  not  necessary 
to  make  all  creditors  parties,  it  is  the  gener- 
al practice  to  do  so,  and  our  Reports  are 
full  of  cases  in  which  it  has  been  done.  As 
no  complaint  is  made  by  the  creditors  on 
that  ground,  and  the  debtor  and  its  gran- 
tor are  not  in  a  condition  to  complain,  be- 
cause not  prejudiced  by  any  irregularity  in 
that  respect  since  all  the  creditors  are  en- 
titled to  have  satisfaction  out  of  the  proper- 
ty, if  sufficient,  upon  the  establishment  of 
the  fraud  alleged,  the  decree  is  allowed  to 
stand.  When  .the  mechanic's  lien  is  es- 
tablished, so  as  to  give  jurisdiction,  no  rea- 
son is  perceived  why  all  creditors  may  not 
if  they  choose  to  do  so,  come  in  and  have 
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their  liens  enforced  in  the  same-  cause.  The 
power  of  a  court  of  equity,  having  Juris- 
diction of  a  cause,  to  hear  all  persons  inter- 
ested in  the  subject-matter  thereof,  is  very 
broad.  Every  lienor  could  maintain  a  sepa- 
rate and  contemporaneous  suit  for  the  en- 
forcement of  his  lien,  unless  required  in 
some  way  to  present  his  claim  in  some  other 
suit,  and  the  court  could  hear  them  all  to- 
gether, and  make  one  decree  of  sale  to  satis- 
fy all,  and  this  would  be  necessary  in  order 
to  avoid  confusion.  There  is  no  lack  of 
jurisdiction  here.  The  lien  gives  that,  and, 
it  having  been  conferred,  the  court  may 
take  cognizance  of  such  incidental  matters, 
germane  to  the  subject-matter,  as  may  be 
necessary  to  give  definiteness  and  certainty 
to  its  decree  and  full  relief  to  the  plaintiff. 
Is  it  a  hardship  upon  the  defendant  to  pre- 
cipitate upon  him  the  liens  of  all  his  credit- 
ors? If  he  is  able  to  pay  the  lien  for 
which  the  suit  is  brought,  he  may,  by  do- 
ing BO,  stop  the  proceedings.  If  he  cannot 
do  so,  the  property  must  go  to  sale  anyhow 
to  satisfy  it,  and  his  interest  in  it  is  ex- 
tinguished by  the  sale.  He  is  not,  there- 
fore, prejudiced  or  injured  by  making  them 
parties.  However  this  objection  on  the  part 
of  the  defendant  might  have  been  viewed 
by  the  court  below,  it  cannot  avail  him  here 
to  reverse  the  decree,  all  the  alleged  improp- 
er parties  having  acquiesced  in  it  and  there- 
by signified  their  willingness  to  take  the 
benefit  of  it;  for  the  rule  is  well  settled 
tliat  Judgments  and  decrees,  though  erro- 
neous, will  not  be  reversed  at  the  instance 
of  persons  who  are  not  prejudiced  by  the 
error.  Nor  did  the  court  err  in  decreeing  a 
sale  of  the  land  to  pay  the  liens  thereon, 
instead  of  the  equity  of  redemption;  for 
the  statute  provides  that  the  court  shall 
order  a  sale  of  the  property  as  in  other  suits 
in  chancery,  and  it  is  the  universal  practice 
to  order  a  sale  of  the  land  for  the  purpose  of 
satisfying  all  the  liens  that  are  adjudicated 
and  ascertained  in  the  suit. 

The  order  of  reference  was  not  prema- 
ture; for,  at  the  time  it  was  made,  the  bill 
and  its  exhibits  showed  a  number  of  liena 
The  requirement  that  a  prima  facie  case 
be  made  before  the  allowance  of  an  order 
of  reference  was  fully  met  The  answer 
substantially  admitted  indebtedness  on  ac- 
count of  services  as  superintendent,  but 
denied  that  it  existed  "in  manner  and  form'* 
as  alleged  in  the  bill,  and  averred  that  a 
true  account  would  show  that  "said  work, 
or  the  greater  part  thereof,  was  performed 
before  the  time  mentioned  in  said  claim  of 
lien."  It  did  not  deny  the  other  liens  set 
forth  in  the  bill.  It  is  argumentative  and 
evasive,  not  making  a  full  and  square 
denial  of  the  plaintlfiTs  claim.  It  admits 
indebtedness,  but  denies  the  correctness  of 
the  amount  claimed,  and  contests  the  lien 
claimed  on  the  ground  of  defects  in  the  re- 
corded notice.  In  such  a  state  of  the  plead- 
ings, an  order  of  reference  could  properly 


be  entered  without  proof  to  sustain  the 
allegations  of  the  bill.  .  All  allegations  not 
denied  are  taken  as  true.  Code  1899,  c 
125,  S  36;  Gardner  v.  Landcraft,  6  W.  Va. 
86;  Dickinson  v.  Railway  Co.,  7  W.  Va. 
890;  Warran  v.  Syme,  7  W.  Va.  474;  Bur- 
lew  V.  Quarrier,  16  W.  Va.  108. 

For  the  foregoing  reasons,  the  decree  com- 
plained of  will  be  affirmed. 


(68  W.  Va.  tm 

RILBT  et  aL  t.  YOST. 

(Supr^e  Court  of  Appeals  of  West  Virginia. 
Oct.  81,  1905.) 

1.  PiiBAniNa— Peofert— Otbb. 

Profert  cannot  be  made,  or  oyer  demanded, 
unless  the  dedaration  avers  a  sealed  instrument. 
[Ed.  Note. — ^For  cases  in  point,  see  voL  89, 
Cent.  Dig.  Pleading,  H  918,  918,  922.] 

2.  Same— Declaration. 

The  fact  that  a  declaration  makes  profert 
does  not  alone  make  the  writing  part  of  the 
declaration,  without  a  demand  of  oyer. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  89, 
Cent.  Dig.  Pleadhig,  »  919,  923,  925.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Taylor  County. 

Action  by  Oscar  F.  Riley  and  Columbus  N. 
Mason  against  F.  Harris  Yost  Judgment 
for  defendant,  and  plaintiffs  bring  error. 
Reversed. 

Dent  &  Dent,  for  plaintiffs  In  error.  Davis 
ft  Davis  and  B.  D.  Lewis,  for  defendant  in 
error. 

BRANNON,  P.  Oscar  F.  Riley  and  Colum- 
bus N.  Mason  brought  an  action  of  assumi>- 
slt  in  Taylor  county  against  F.  Harris  Tost 
The  declaration  contains  the  common  counts 
and  one  special  count  upon  a  written  con- 
tract Under  a  demurrer  there  was  a  Judg- 
ment of  nil  capiat,  and  the  plaintiffs  brought 
the  case  here. 

The  defendant  says  that  the  written  con- 
tract does  not  support  the  action  as  stated  in 
the  special  count  upon  it;  but  we  must  take 
that  count  without  considering  the  written 
contract.  That  count  avers  the  executing 
of  a  written  contract  and  makes  profert  of 
it  We  cannot  consider  it  for  these  reasons. 
The  count  does  not  say  that  the  contract  is 
under  seal.  There  can  be  neither  profert 
nor  oyer  of  a  contract  not  under  seal,  and 
though  profert  be  made,  it  is  unavailing  to 
make  the  writing  part  of  the  declaration. 
There  cannot  be  profert,  because  the  declara- 
tion does  not  profess  to  declare  upon  a  sealed 
^trument;  and,  there  having  been  no  oyer 
demanded,  we  could  not  read  the  contract, 
even  if  said  to  be  sealed,  because  to  read  it 
there  must  be,  not  only  profert,  but  oyer. 
Duval  V.  Malone,  14  Grat  24;  16  Bncy.  PL  & 
Prac.  1087.  There  can  be  no  profert  or 
oyer,  ercept  of  certain  sealed  instruments. 
Andrew's  Stephen  on  Plead.  159;  1  Barton, 
L.  Pr.  316;  16  Bncy.  PI.  &  Prac.  1083.  Such 
is  the  common-law  rule  of  pleading.    There 
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seems  to  be  an  erroneous  Idea  with  some  tbat 
a  profert  of  an  Instroment,  sealed  or  nn- 
sealed,  makes  It  a  part  of  the  declaratlon« 
and  we  meet  with  declarations  sometimes 
which  file  writings  marked  as  exhibits,  just 
as  If  the  case  were  in  chancery.  That  does 
not  make  snch  paper  part  of  a  common-law 
pleading,  thongh  it  does  in  the  case  of  equity 
pleadings.  A  declaration  at  law  on  a  writ- 
ing most  give  the  legal  effect  of  the  writ- 
ing, and  to  do  so  mnst  state  so  much  of  it  as 
will  support  the  action;  but  that  does  not 
make  the  instrument  a  part  of  the  pleading. 
It  is  not  generally  the  office  o^  common-law 
pleading  to  Incorporate  writings.  Perhaps, 
wh^re  the  declaration  sets  ont  the  instm* 
ment  by  its  tenor — ^that  is,  in  its  very  words 
— ^It  becomes  a  part  of  the  declaration,  bnt 
not  where  the  tenor  Is  not  given.  8  Bncy. 
PI.  &  Prac.  740.  It  may  be  asked,  how  can 
a  yariance  between  the  declaration  and  writ- 
ing be  taken  advantage  of?  By  objection  to 
the  introduction  of  the  paper  in  evidence; 
if  a  sealed  instrmnent,  also  by  oyer  and  de- 
murrer ;  or,  where  it  is  claimed  that  the  writ- 
ing does  not  support  the  action,  a  demurrer 
to  the  evidence  would  raise  that  question. 

Looking,  then,  at  the  special  count,  and 
not  reading  the  writing,  we  find  that  it 
states  that  the  plaintiffs  owned  various  op- 
tions giving  them  the  right  to  purchase  the 
coal  In  various  tracts  of  land,  and  that  they 
sold  and  assigned  to  the  defendant  all  their 
rights  in  said  options  in  consideration  of  $160 
cash  and  other  considerations,  one  of  which 
was  that  the  plaintiffs  were  to  receive  from 
the  defendant  the  difference  between  $18  per 
acre  and  the  purchase  price  per  acre  of  the 
option  for  each  and  ev^ry  acre  of  coal  the 
defendant  "may  purchase  under  said  option." 
It  is  claimed  that  this  gave  the  defendant 
only  the  option  to  purchase  the  tractsh-that 
is,  option  to  consummate  the  options  assign- 
ed to  him — ^vAthout  obligation  to  pay  the 
plaintiffs  the  difference  between  the  pur- 
chase price  named  in  the  option  and  $18  per 
acre,  unless  he  should  purchase  the  land 
onder  the  option,  and  that  the  declaration 
should  have  averred  such  purchase.  But 
the  declaration  goes  on  and  avers  that  by  the 
writing  the  defendant  "agreed  to  pay  plain- 
tiffs the  difference  between  $18  per  acre  and 
$15,  the  purchase  price  under  the  option,  to 
wit,  $3  per  acre,  for  each  and  every  acre  of 
coal  which  the  defendant  could  and  mi^^t 
purchase  under  said  options,  whenever  the 
number  of  said  acres  of  coal  should  there- 
afterwards  be  ascertained  and  detomined 
during  the  life  period  of  said  option  as  limit- 
ed on  the  fact  thereof,  or  as  extended  at  the 
special  instance  and  request  of  the  defend- 
ant, whose  duty  it  became  to  keep  alive 
said  option,  until  consideration  for  the  trans- 
fer thereof  were  fully  paid  and  satisfied,  and 
his  purchase  could  be  fully  compensated 
thereunder."  The  count  then  avers  that  the 
number  of  acres  of  the  .coal  had  been  ascer- 
tained to  be  not  less  than  2,000.    Now,  from 


that  count  on  its  face  Tost  did  not  have  the 
right  to  determine  not  to  purchase  under 
said  option  and  refuse  the  plaintiffs  the  $3 
per  acre;  for  the  declaration  says  that  the 
defendant  was  to  pay  the  plaintiffs  $3  for 
every  acre  which  he  "could  and  might  pur- 
chase under  said  option,"  and  that  he  was 
to  make  such  payment  whenever  the  number 
of  acres  of  coal  should  be  ascertained.  The 
count  says  that  the  Instrument  bound  Yost 
to  keep  alive  the  options  until  the  considera- 
tion should  be  paid,  thus  importing  Intent 
to  impose  absolute  liability  for  the  con- 
sideration. Testing  the  matter  by  the  dec- 
laration alone— that  is,  by  its  version  and 
legal  effect  of  the  legal  contract— an  Jab- 
solute  liability  was  imposed  on  Tost  to  pay 
that  $3  per  acre  to  the  plaintiffs,  whether 
he  purchased  the  coal  under  the  options  or 
not  I  repeat  that  we  do  not  say  whether 
or  not  thdt  liability  is  imposed  on  the  de- 
fendaiit  by  the  written  contract 

We  reverse  the  judgment,  overrule  the  de- 
murrer, and  remand  the  cause. 


(72  8.  a  412) 

MILHOUSB  V.  SOUTHERN  RT. 

(Supreme  Court  of  South  Carolina.    Oct  18, 
1905.) 

1.  Pleading— Objections  to  Bvidsnoi  pob 
Insufficienot  of  Pleading. 

Where  defendant  does  not  move  to  strike 
out  certain  allegations  of  the  complaint,  he  can- 
not object  to  evidence  in  support  of  the  same. 

[Ed.  Note.— For  cases  in  pohit,  see  vol.  39, 
Cent  Dig.  Pleading,  §  1438.] 

2.  Oabriers—Flag  Stations. 

,  Civ.  Code  1902,  §  2184,  providing  that 
trains  shall  stop  at  stations  for  the  acoommoda- 
tion  of  passengers,  does  not  apply  to  flag  sta- 
tion, but  only  to  regular  advertised  stopping 
places. 
8*  Same— Refusal  to  Stof— Damages. 

Where  an  engineer  willfully  passes  a  flag 
station,  seeing  a  passenger  standing  there,  the 
latter  can  recover  punitive  damages. 

[Ed.  Note.-^For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  §  1088.] 

4.  TBIAI/— INBTBUCTIONS. 

A  request  covered  by  an  instruction  already 
given  is  properly  denied. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  §§  651-059.] 

5.  Carriers— Failube  to  Stop  at  Station. 

In  estimating  damages  for  failure  of  a  train 
to  stop  for  a  passenger  at  a  flag  station,  incon- 
venience, the  direct  cause  of  tho  negligence, 
may  be  considered  in  estimating  the  damages. 

6.  Same— Instructions. 

Where  a  complaint  alleges  that  the  con- 
ductor was  acting  within  the  scope  of  his  duty 
when  be  failed  or  refused  to  stop  the  train  at 
a  flag  station  at  which  plain tifif  was  waiting, 
a  request  to  charge  that  the  conductor  of  a  train 
Is  not  called  upon  to  look  out  for  signals  of  in- 
tending passengers  at  flair  stations  was  proper- 
ly refused  as  inapplicable. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County;  Jas.  F.  Islar,  Special 
Judge. 

Action  by  John  A,  Mllhouse  against  the 
Southern  Railway.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 
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Defendant  appeals  on  following  exceptions : 

"(1)  Excepts  because  his  honor  erred  in 
allowing  the  plaintiff  to  testify,  over  the 
objection  of  defendant,  that  his  feelings 
were  hurt  and  that  he  was  subjected  to 
inconvenience,  upon  the  ground  that  the 
same  were  not  elements  of  damage  in  this 
case. 

"(2)  Excepts  because  his  honor,  the  pre- 
siding Judge,  erred  in  charging  the  Jury  as 
follows:  *7ou  have  heard  the  testimony  in 
this  case,  and  you  must  determine  the  ques- 
tion whether  or  not  he  was  a  passenger 
'On  that  occasion.  If  he  was,  he  was  en- 
titled to  the  rights  of  a  passenger.  He  was 
-entitled  to  board  the  train  with  his  ticket, 
and  to  be  transported  with  safety  and  con- 
^venience  to  the  point  of  his  destination. 
I  say  that  was  his  contract,  that  is  what 
.the  railroad  had  undertaken  to  do,  and  that 
,is  what  the  railroad  company  is  bound 
to  do,  in  my  opinion,  under  that  state  of 
.facts' — ^the  error  being  that  under  the  testi- 
mony Perry  was  a  flag  station  for  train  No. 
30,  which  the  plaintiff  desired  to  board,  and 
it  was  necessary  that  it  be  flagged,  and  it 
was  not  required  to  stop  for  plaintiff  with- 
out being  flagged,  even  though  plaintiff  held 
a  ticket 

^'(3)  Excepts  because  his  honor  erred  in 
reading  to  the  jury  section  2134  of  CJode  of 
Laws  of  South  Carolina  of  1002,  to  wit, 
'Every  railroad  company  in  this  state  shall 
cause  all  its  trains  of  cars  for  passengers 
to  entirely  stop  upon  each  arrival  at  a  sta- 
tion, advertised  by  such  company  as  a  sta- 
tion for  receiving  passengers  upon  such 
trains,  for  a  time  sufficient  to  receive  and 
let  off  passengers,'  and  in  charging  the  Jury 
as  follows :  'Now,  a  request  to  charge  from 
the  defendant  is  that  that  does  not  apply 
to  flag  stations;  but  I  charge  you  that  it 
does.  It  applies  to  every  advertised  station, 
and  if  they  advertise  this  as  a  flag  station, 
and  passengers  are  to  get  on  and  off  at  that 
point,  why  the  train  was  bound  to  stop  and 
receive  those  passengers,  and  it  was  bound 
to  stop  long  enough  for  them  to  get  on  and 
off,  notwithstanding  it  may  not  be  a  regular 
•station  on  the  line  of  their  road' — the  error 
t)eing  that  said  section  of  the  Code  does  not 
apply  to  flag  stations  at  all,  or  to  trains 
which  stop  only  on  flag.  Further,  the  evi- 
dence showing  that  Perry  was  a  flag  stop 
for  the  train  in  question  (No.  80),  this 
charge  required  the  train  to  be  stopped  there, 
whether  flagged  or  not,  which  Is  contrary 
to  law  and  to  said  section  of  the  Code. 

"(4)  Excepts  because  his  honor  erred  in 
charging  the  jury,  at  plaintiff's  request,  as 
follows:  'When  a  passenger  purchases  a 
ticket  from  the  agent  of  a  railroad  company 
at  a  station  where  tickets  are  sold*  he  is  en- 
titled to  passage  on  the  train  of  cars  for 
passage  on  which  the  ticket  was  purdbased 
to  his  destination ;  and  it  is  the  duty  of  the 
railroad  company  to  stop  its  train  at  such 
station  long  enough  for  said  passenger  with 


such  ticket  to  get  aboard  for  the  pffttJ6fi6  <tf 
traveling  thereon  to  his  destination' — sudb 
charge  being  inapplicable  to  this  case,  erro- 
neous, and  to  defendant's  prejudice.  It  is 
submitted  that  Perry  being  a  flag  stop  for 
the  train  in  question,  the  defendant  was  not 
required  to  stop  for  plaintiff  unless  such 
train  was  flagged. 

"(5)  Excepts  because  his  honor  erred  in 
charging  the  Jury,  at  plalntifTs  request  as  fol- 
lows: 'That  it  is  the  duty  of  the  employ^ 
of  the  company,  its  agents  and  servants  on 
its  train,  to  keep  a  lookout  at  its  stations 
where  tickets  are  sold  along  its  route;  and 
any  such  train  for  riding  on  which  tickets 
have  been  sold  will  fail  to  stop  for  such  pas- 
senger at  its  peril,  as  failure  to  stop  is  neg- 
ligence in  the  law,  which  will  entitle  such 
passenger  to  such  damages  as  he  may  prove 
by  the  preponderance  of  the  testimony  under 
the  allegations  of  his  complaint  against  the 
negligent  company,  defendant'  (1)  Such 
charge  was  erroneous,  in  that  it  did  not  de- 
clare the  law  with  reference  to  the  stopping 
of  trains  at  flag  stations,  where  the  train  is 
required  to  be  flagged  before  it  will  stop. 
(2)  It  exacted  more  than  the  law  required, 
and  held  defendant  to  the  duty  of  keeping  a 
lookout  and  stopping  its  trains  at  flag  sta- 
tions, whether  properly  flagged  or  not  (3) 
It  was  further  erroneous  in  declaring  that  a 
failure  to  stop  is  negligence  in  the  law  which 
will  entitle  the  passenger  to  damages ;  where- 
as, on  the  contrary,  it  is  incumbent  upon  the 
plaintiff  to  prove  negligence  on  the  part  of 
the  railroad  company  in  failing  to  stop  at  a 
flag  station  after  the  train  has  been  proper^ 
ly  flagged. 

*'(6)  Excepts  because  his  honor  erred  in 
failing  to  charge  defendant's  second  request 
to  charge,  which  was  as  follows :  'It  Is  only 
when  it  is  shown  that  an  engineer  actual- 
ly saw  an  intending  passenger,  or  there  is 
sufficient  evidence  to  authorilb  a  jury  to  find 
that  the  engineer  saw  him,  that  there  can 
be  such  a  willful  disregard  pf  the  plaintiff's 
right  or  such  personal  indignity  to  him, 
in  rolling  by  without  stopping,  as  would 
entitle  the  plaintiff  to  recover  punitive  dam- 
ages'— ^the  same  being  a  correct  proposition 
of  law  and  applicable  to  this  case. 

"(7)  Excepts  because  his  honor  erred  in 
failing  to  charge  defendant's  third  request 
to  charge,  which  was  as  follows:  The  bur- 
den is  upon  the  plaintiff  to  establish  the  al- 
legations of  his  complaint  by  the  preponder- 
ance of  the  evidence,  and  unless  the  Jury  la 
satisfled  therefrom  that  the  engineer  of  the 
train  in  question  actually  saw  the  signal  to 
stop  and  willfully  disregarded  it,  the  plain- 
tiff is  not  entitied  to  any  exemplary  damages 
in  this  case' — the  same  being  a  correct  propo- 
sition of  law  and  applicable  to  .this  case. 

"(8)  Excepts  becsuse  his  honor  erred  in 
failing  to  charge  defendant's  fourth  request 
to  charge,  which  was  os  follows:  'If  the 
engineer,  with  reasonable  care,  ought  to  have 
seen,  but  did  not  see^  the  signal  to  stop,  if 


8.  a) 


MILHOUSS  T.  SOUTHERN  RT. 


43 


BQcb  was  glyen,  this  would  present  a  case  of 
only  ordinary  negligence,  and  In  soch  case 
plalntlfl  woold  not  be  entitled  to  any  exem* 
plary  damages' — ^tbe  same  being  a  correct 
proposition  of  law  and  applicable  to  tbls 


"(9)  Excepts  because  his  honor  erred  In 
falling  to  charge  defendant's  fifth  request 
to  charge,  which  was  as  follows:  'Damages 
for  the  mere  failure  of  a  carrier  to  stop  Its 
train  on  signal  at  a  flag  station  consists  In 
compensation  for  the  actual  loss  sutalned 
by  the  Intending  passenger.  This  will  In- 
clude the  actual  16)98  sustained  as  the  direct 
consequence  of  the  carrier's  failure  to  stop 
the  train'— the  same  being  a  correct  iwopo- 
sltlon  of  law  and  applicable  to  this  case. 

''(lO)  Excepts  because  his  honor  erred  In 
falling  to  charge  defendant's  sixth  request 
to  charge,  which  was  as  follows:  'If  you 
find  from  the  evidence  In  this  case,  If  there 
be  such  evidence,  that  the  engineer  of  the 
train  In  question,  in  the  exercise  of  reason- 
able care,  failed  to  see  the  signal  to  stop 
at  the  flag  station  of  Perry  on  the  morning 
m  question,  if  such  signal  was  given,  or  that 
it  was  mere  negligence  on  the  part  of  said 
oiglneer  In  not  seeing  such  signal,  if  it  was 
given,  then  your  verdict,  if  you  find  for 
the  plaintiff,  can  only  be  for  the  actual  damr 
ages  sustained  by  the  plaintiff,  which  ac- 
toal  damages  must  be  the  direct  and  nec- 
essary consequence  of  the  failure  to  stop 
the  train'-— the  same  being  a  correct  proposi- 
tion of  law  and  applicable  to  this  case. 

''(11)  Excepts  because  his  honor  erred  In 
failing  to  charge  defendantTs  seventh  request 
to  charge,  which  was  as  follows:  'Mere  In- 
convenience is  not  a  ground  of  damages  in 
an  action  against  a  carrier  for  failure  to 
stop  its  train  on  signal  at  a  flag  station' — 
the  same  being  a  correct  proposition  of 
law  and  applicable  to  this  case. 

"(12)  Excepts  because  his  honor  erred  in 
failing  to  chaise  defendant's  eighth  request 
to  charge,  which  was  as  follows:  'Plain- 
tiff in  this  case  is  not  entitled  to  any  dam- 
ages for  inconvenience,  pain  or  annoyance' — 
the  same  being  a  correct  proposition  of  law 
and  'applicable  to  this  case. 

"(13)  Excepts  because  his  honor  erred  in 
falling  to  charge  defendant's  ninth  request 
to  charge,  ^  which  was  as  follows:  'Section 
2134  of  Code  of  South  Oarolina  of  1902, 
does  not  apply  to  what  are  knovTu  as  flag 
stations,  but  only  to  what  are  known  as 
regular  stations,  where  the  train  Is  adver- 
tlMd  to  stopi  regularly' — ^the  same  being  a 
correct  proposition  of  law  and  applicable  to 
this  case. 

"(14)  Excepts  because  his  honor  erred  in 
failing  to  charge  defendant's  tenth  request 
to  charge,  which  was  as  follows:  'The  con- 
ductor of  a  railroad  train  is  not  called  upon 
to  look  out  for  signals  to  stop  or  for  intend- 
ing passengers  at  flag  stations.  That  is 
the  duty  of  the  engineer'— the  same  being 


a  correct  proposition  of  law  and  applicable 
to  this 


E.  M.  Thompson,  for  appellant.  Andrew 
Orawf ord  and  Q.  T.  Graham,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  dama- 
ges, which  the  plaintiff  claims  he  sustained, 
by  reason  of  facts  set  out  in  the  complaint, 
which  alleges:  "That  on  the  morning  of 
the  8th  day  of  February,  1904,  between  4 
and  5  o'clock,  the  plaintiff,  who  had  ar- 
ranged to  go  to  Golumbia,  S.  0.,  on  the  morn- 
ing of  the  said  8th  day  of  February,  1904, 
to  consult  with  Dr.  Taylor,  who  was  to 
examine  and  treat  plaintiff  for  an  injury  to 
his  side,  from  which  injury  he  was  suffer- 
ing, and  having  purchased  a  ticket  from 
Perry  Station,  on  said  railroad,  to  Ck>lumbla, 
S.  0.,  from  the  station  agent  of  the  defend- 
ant at  Perry,  and  paid  the  station  agent 
the  fare  usually  demanded  and  paid  for  a 
ticket  from  Perry  to  Columbia,  and  as  de- 
fendant's passenger  train  from  Savannah  to 
Columbia  was  then  due  at  Perry,  the  plain- 
tiff, in  company  with  said  station  agent  and 
others,  walked  out  to  defendant's  railroad 
tracks  at  a  point  where  the  defendant's 
railroad  trains  always  stop,  for  the  purpose 
of  allowing  its  passengers  to  get  off  and  on 
its  trains,  and  when  the  defendant's  passen- 
ger train  from  Savannah  to  Columbia  came 
in  sight,  the  said  station  agent  directed  one 
Martin  N.  Price  to  signal  the  train,  and  the 
said  Price  having  given  the  signal  pursuant 
to  the  direction  of  the  said  station  agent, 
the  said  train  slacked  up  the  speed  at  which 
it  was  running  and  slowed  up  to  about 
six  miles  an  hour,  when  the  conductor  of 
said  train  (who  was  the  agent  and  servant 
of  the  defendant  and  acting  within  the 
scope  of  his  authority  as  such),  with  a  lan- 
tern in  his  hand  came  out  of  one  of  the 
cars  of  said  train  with  the  porter  thereof 
to  the  lowest  step  of  the  platform  of  said 
car,  whereupon  the  said  station  agent  of 
the  defendant  called  out  to  him,  'I  have 
five  passengers  for  you,  or  there  are  five 
passengers  here  for  you.'  That  it  was  the 
duty  of  the  defendant  to  stop  said  train  at 
said  Perry  Station  long  enough  for  plaintiff 
to  get  on  board  of  it  and  carry  him  to 
Columbia  aforesaid,  but  regardless  of  its 
duty  in  that  respect,  and  in  utter  disregard 
of  the  rights  of  the  plaintiff,  the  conductor 
of  said  train,  who  heard  said  station  agent 
when  he  announced  that  said  passengers 
were  awaiting  transportation,  and  who  was 
the  agent  and  servant  of  the  defendant 
and  acting  within  the  scope  of  his  authori- 
ty as  such,  negligently,  recklessly,  wantonly, 
and  willfully  failed  and  refused  to  stop 
said  train  for  plaintiff  to  get  on  board  there- 
of, and  negligently,  recklessly,  wantonly,  and 
and  willfully  caused  the  speed  of  the  train 
to  be  increased  and  to  move  off  rapidly 
towards  the  city  of  Columbia*  so  as  to  make 
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it  impossible  for  plalntlfl  to  get  on  said 
train,  thus  leaving  the  plaintiff  standing  on 
the  cold  wet  ground  in  the  rain  at  Perry 
Station.  That  by  reason  of  the  negligent, 
reckless,  wanton,  and  willful  conduct  of  the 
defendant  and  its  agents  and  servants  in 
failing  and  refusing  to  stop  said  train  at 
Perry  Station  long  enough  for  plaintiff  to  go 
on  board  of  it,  and  in  increasing  the  rate  of 
speed  of  said  train  when  it  was  Informed 
that  passengeres  were  at  said  station  for 
the  purpose  of  boarding  said  train,  and  as  a 
direct  result  thereof,  plaintiff  was  insulted, 
his  feelings  injured,  he  was  compelled  to 
remain  at  said  Perry  Station  several  hours 
in  the  cold  rain  before  he  could  board  an- 
other train  for  Columbia,  he  was  greatly 
annoyed,  delayed,  and  inconvenienced  in 
reaching  Columbia,  was  delayed  from  24 
to  36  hours  in  Columbia,  during  all  which 
time  he  suffered  much  pain,  annoyance,  and 
Inconvenience,  and  was  subjected  to  consid- 
erable pecuniary  loss  and  expense,  and  was 
greatly  Inconvenienced  and  delayed  in  get- 
ting back  to  his  home,  and  was  otherwise 
greatly  injured,  to  his  damage  |2,000." 
The  answer  of  the  defendant  was  a  general 
denial.  The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  $500.  The  defendant  ap- 
pealed upon  exceptions  which  will  be  incor- 
porated in  the  report  of  the  case. 

1.  First  exception:  As  the  testimony  was 
responsive  to  the  allegations  of  the  com- 
plaint, the  defendant  is  not  in  a  position  to 
raise  the  objection  that  it  was  inadmissible, 
after  failing  to  make  a  motion  to  strike  out 
the  said  allegations.  Martin  v.  Ry.,  70  S. 
C.  8,  48  S.  E,  616. 

2.  Second,  third,  fourth,  fifth,  and  thir^ 
teenth  exceptions:  Section  2134  of  the  Code 
of  Laws  of  1902  Is  as  follows:  "Every  rail- 
road company  In  this  state  shall  cause  its 
trains  of  cars  for  passengers  to  entirely 
stop  upon  each  arrival  at  a  station,  adver- 
tised by  such  company  as  a  station  for  re- 
ceiving passengers  upon  such  trains,  for  a 
time  sufficient  to  receive  and  let  off  passen- 
gers." At  the  time  mentioned  in  the  com- 
plaint. Perry  was  a  flag  station  for  the  train 
upon  which  the  plaintiff  expected  to  become 
a  passenger.  He  had  seen  a  regular  time- 
table, advertising  the  fact  that  it  was  a 
flag  station  for  said  train,  and  his  own 
testimony  is  to  the  effect  that  he  had  full 
knowledge  of  such  fact  There  is  no  testi- 
mony showing  that  the  regulation  making 
Perry  a  flag  station  for  said  train  was  un- 
reasonable or  oppressive;  and,  as  the  compa- 
ny did  not  advertise  Perry  as  a  station  for 
receiving  passengers  on  the  train  in  ques- 
tion, we  do  not  think  that  the  plaintiff,  un- 
der these  circumstances,  had  the  right  to 
invoke  the  provisions  of  said  section.  The 
defendant  was  only  bound  to  stop  Its  train 
at  such  a  station  when  duly  flagged. 

8.  Sixth,  seventh,  and  eighth  exceptions: 
The  failure  of  an  engineer  to  see  a  passenger 
may  not  only  be  the  result  of  negligence^ 


but  likewise  of  willfulness.  If  he  should 
intentionally  fail  to  see  a  passenger,  punitive, 
damages  would  be  recoverable. 

4.  Ninth  and  tenth  exceptions:  While  the 
requests  were  refused,  the  propositions 
therein  stated  were  substantially  charged  by 
the  presiding  judge. 

5.  Eleventh  and  twelfth  exceptions:  When 
there  is  testimony  showing  that  the  incon- 
venience was  the  direct  and  proximate  re- 
sult of  negligence  or  willfulness,  it  may  be 
taken  into  consideration  by  the  jury  in 
awarding  damages.  Cen.  R.  &  B.  Co.  ▼• 
Strickland  (Ga.)  16  S.  E.  352. 

6.  Fourteenth  exception:  Conceding  that 
the  request  contained  a  sound  proposition 
of  law,  it  was  inapplicable  to  this  case,  as 
the  complaint  alleged  that  the  conductor  was 
acting  within  the  scope  of  his  authority, 
when  he  failed  or  refused  to  stop  the  train 
at  the  station.  Wilson  v.  Ry.,  51  S.  C  79, 
28  S.  E.  91. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed* 
and  the  case  remanded  for  a  new  trial. 


cisa.a»9 

SPEARS  V.  FIELDS. 

(Supreme  Court  of  South  Carolina.    Oct.  7« 
1905.) 

1.  Qhattel    Mobtgags  — Tsrdeb  — Pboouo* 
TioN  of  Papers. 

Where  a  chattel  mortgagor  tenders  the 
amount  due,  he  has  a  right  to  demand  surl-ender 
of  the  note  and  mortgage;  but  the  mortgagee 
has  a  reasonable  time  in  which  to  procure  them, 
and,  where  the  mortgagor  then  gives  notice 
that  he  will  not  pay,  It  is  unnecessary  for  the 
mortgagee  to  proceed  further. 

[Ed.  Note. — For  cases  In  point,  see  voL  9, 
Cent.  Dig.  Chattel  Mortgages,  §  501.] 

2.  Daicaobs  —  Contract  —  Bbbaoh--Spboia& 
Damages. 

In  an  action  of  claim  and  delivery  by  a 
chattel  mortgagee,  defendant  set  up,  as  a  de- 
fense to  plamtiff's  allegation  of  a  debt  due, 
damages  resulting  from  the  mortgagee's  refusal 
to  carry  out  a  part  of  the  mortgage  contract. 
The  evidence  showed  that  the  mortgagee  had 
contracted  to  advance  supplies  to  the  amount  of 
$50,  but  that  he  was  unable  to  furnish  all 
the  fertiliserB  required  by  the  mortgagor,  where- 
by the  mortgagor  was  unable  to  cultivate 'cer- 
tain land  which  he  had  rented.  Held,  that  the 
damages  arising  from  such  circumstances  were 
not  recoverable,  unless  the  special  circumstances 
were  known  to  the  mortgagee  at  the  time  he 
broke  his  contract 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;  Gary,  Judge. 

Action  by  a  M.  Spears  against  W.  D. 
Fields.  From  circuit  order  reversing  judg- 
ment of  magistrate  court,  defendant  appeals. 
Affirmed. 

George  W.  Brown,  for  appellant  Spears 
&  Dennis,  for  respondent 

WOODSv  J.  The  defendant  gave  to  the 
plaintiff  a  chattel  mortgage  of  a  horse  to 
secure  agricultural  advances  for  the  year 
1902  to  the  amount  of  $50.  Only  $20.67  was 
advanced,  for  the  reason,  as  defendant  al« 
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leges,  that  the  plaintiff  did  not  have  in  his 
store  and  could  not  furnish  fertilizers  and 
other  staple  supplies.  After  the  time  fixed 
for  the  payment  of  the  advances,  the  plaintiff 
brought  this  action  of  claim  and  delivery  to 
ohtain  possession  of  the  mortgaged  property. 
The  defendant  set  up  two  defenses:  (1) 
Tender  of  the  sum  advanced,  $20.07 ;  and  (^ 
damages  due  to  his  having  to  leave  unculti- 
vated 10  acres  of  land,  which  he  had  rented 
at  $2.50  per  acre,  and  to  loss  of  time  in 
trying  to  make  other  arrangements  for  ad- 
vances. Tlie  Judgment  of  the  magistrate  In 
favor  of  the  defendant  was  reversed  by  the 
circuit  court  The  question  of  law  made  by 
tbe  appeal  is  whether  there  was  error  of 
law  in  not  sustaining  the  defenses  set  up. 

!•  The  finding  of  fact  by  the  circuit  court 
tliat  the  tender  was  conditional  Is  not  re- 
viewable by  this  court  We  may  remark, 
bowever,  that  It  Is  admitted  the  defendant 
demanded  immediate  delivery  of  the  note  and 
mortgage  as  a  condition  of  the  tender.  The 
mortgage  was  then  In  the  clerk's  oflSlce,  but 
-was  subsequently  procured  and  offered  to 
tlie  defendant,  who  objected  that  the  note 
vras  not  also  offered.  Upon  plaintiff's  agent 
proposing  to  procure  and  surrender  the  note 
also,  defendant  replied  it  would  be  useless, 
aa  he  would  not  pay.  The  defendant  had 
a  right  on  tender  of  the  amount  due,  to  de- 
mand surrender  of  the  note  and  mortgage; 
btit  the  plaintiff  could  not  be  denied  reason- 
able opportunity  to  procure  them,  and,  when 
tbe  defendant  denied  liability  and  gave  no- 
tice he  would  not  pay,  it  was  not  incumbent 
on  the  plaintiff  to  proceed  further.  The  ex- 
ceptions as  to  tender  cannot  be  sustained. 

2.  In  considering  the  question  of  dam- 
ages, it  Is  to  be  borne  In  mind  the  defendant 
la  not  setting  up  the  loss  resulting  from  hav- 
ing to  leave  a  portion  of  his  farm  uncultlvav- 
ed  as  damages  for  the  "taking  and  holding^ 
of  the  property  allowed  by  the  statute  in 
claim  and  delivery  proceedings.  The  claim 
rests  on  lin  entirely  different  foundation. 
Tbe  plaintiff's  right  to  the  possession  of  the 
property  depends  on  his  ability  to  prove  that 
be  held  a  chattel  mortgage  and  the  defend- 
ant owed  an  overdue  debt  secured  by  it 
Tbe  action  will  therefor  be  defeated  If  the 
defendant  can  show  there  was*  really  no 
debt.  He  undertakes  to  do  this  by  offering 
proof  that,  although  he  received  $20.67  un- 
der tbe  mortgage,  yet  by  reason  of  the  plain- 
tlfTs  refusal  to  carry  out  his  part  of  the 
mortgage  contract  he  was  damaged  more 
tban  $20.67.  The  damages  thus  resulting 
are  not  set  up  as  a  counterclaim,  but  as  a 
defense  to  plaintiff's  allegation  of  a  debt 
dne  nnder  the  mortgage.  Therefore  on  this 
point  the  case  stands  precisely  as  If  the  plain- 
tiff had  sued  on  the  note  and  mortgage  to 
recover  a  money  Judgment;  and  the  defend- 
ant had  denied  the  debt  because  it  had  been 
absorbed  l^  the  damages  inflicted  by  the 
plaintilTs  failure  to  carry  out  his  part  of  the 
mortgage   contract    The   Inquiry,   then,    Is 


whether  such  damages  as  are  here  claimed 
are  allowable  on  the  issue  of  debt  or  no  debt 
It  is  not  necessary  to  decide  whether  they  are 
too  remote,  and  thwef ore  may  not  be  deduct- 
ed from  the  debt,  because,  aside  from  that 
point,  there  is  nothing  to  indicate  they  were 
to  be  anticipated,  when  the  contract  was 
made,  as  a  result  of  its  breach,  In  view  of 
the  peculiar  situation  and  circumstances  of 
the  defendant  There  is  no  evidence  what- 
ever that  the  plaintiff  knew  the  defendant 
had  rented  land  and  was  dependent  on  the 
advances  he  was  to  make  to  cultivate  it,  or 
that  plaintiff  was  acquainted  with  the  pecul- 
iar condition  of  defendant's  agricultural  in- 
terests in  any  respect,  or  contracted  with 
reference  to  defendant's  special  circumstan- 
ces. This  being  so,  the  damages  arising  from 
plaintiff's  alleged  breach  of  contract  due  to 
circumstances  peculiar  to  the  defendant  are 
not  recoverable,  and  therefore  cannot  be 
taken  into  consideration  in  determining 
whether  the  defendant  owed  a  debt  secured 
by  the  chattel  mortgage.  The  following 
statement  of  the  principle  under  which  the 
case  falls  Is  taken  from  Hadley  v.  Baxen- 
dale,  quoted  with  approval  in  Sitton  v.  Mc- 
Donald, 25  S.  O.  68»  71,  60  Am.  Bep.  484: 
"Damages  which  would  not  arise  in  the 
usual  course  of  things  from  a  breach  of  con- 
tract, but  which  do  arise  from  circumstances 
peculiar  to  the  special  case,  are  not  recover- 
able, unless  the  special  circumstances  are 
known  to  the  person  who  has  broken  the 
contract"  Oolvln  v.  Oil  Company,  66  S.  C. 
61,  44  S.  B.  880;  Hays  t.  Telegraph  C3o.,  70 
S.  O.  16,  48  S.  B.  608,  67  I4.  B.  A.  481. 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  afOirmed. 


(TS  8.  C.  8M) 

GBBBN  V.  SOUTHBBN  BY.  CO.  et  al. 

(Supreme  Court  of  South  Carolina.    Oct  7, 
1905.) 

1.  MABTKB  ARO  SEBVAIIT  —  NXGIJQSNOB — Db- 

VEcnvE  Machineby. 

Where  an  accident  happens  to  a  servant 
by  the  breaking  of  a  machine  in  ordinary  use, 
and  there  is  neither  proof  of  defects  in  the 
machine  nor  of  error  in  its  use  by  the  servant, 
the  law  will  not  draw  the  inference  that  the 
machine  was  defective,  and  then  from  that 
the  inference  of  lack  of  care  of  the  master. 

[Bd.  Note. — ^For  cases  in  point  see  vol.  84. 
Cent  Dig.  Master  and  Servant,  U  881,  884.] 

2.  Sams — BvmiNas. 

Where  an  engine  hostler  was  injured  by 
an  alleged  defect  in  the  machinery,  and  the 
cause  of  the  accident  was  not  shown  by  plain- 
tiff's evidence,  and  it  did  not  appear  that  it 
might  not  have  been  due  to  causes  for  which 
the  defendant  was  not  responsible,  and  there 
was  no  evidence  that  any  of  the  causes  men- 
tioned by  plaintUf  as  possible  causes  were  pres- 
ent, a  Judgment  for  deC0ndant  was  proper. 

Appeal  from  Common  Pleas  Clrcnit  Court 
of  Greenville  County ;  Gary,  X 

Action  by  T.  A.  J.  Green  against  the 
Southern    Bailway    Company    and    others. 
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From    order   of   nonsuit,   plaintiff   appeals. 
Affirmed. 

McGuUough  &  McSwain,  for  appellant  T. 
V.  Oothran,  for  respondenta 

WOODS,  J.  This  is  an  appeal  from  an 
order  of  nonsuit  The  action  is  to  recover 
the  sum  of  $10,000  damages  on  account  of 
personal  injuries  received  the  17th  day  of 
May,  1903.  The  allegations  of  the  complaint 
are  that  at  that  time  plaintiff  was  a  hostler 
in  the  employ  of  the  defendant,  Southern 
Railway  Company;  that,  as  hostler,  it  was 
his  duty  to  shift  engine  No.  1,072,  which 
pulled  in  train  No.  40,  going  north,  and  place 
it  upon  the  side  track  to  be  inspected  and  re- 
paired by  the  defendants,  and,  when  informed 
by  them  that  the  engine  was  ready,  to  place 
it  upon  the  main  track,  so  that  it  might  pull 
train  No.  97,  going  south;  that  the  engine 
was  left  standing  near  the  turntable  pit, 
and,  after  plaintiff  was  informed  by  the  de- 
fendants that  the  engine  was  ready,  he  re- 
versed the  lever  and  turned  on  the  steam, 
but,  instead  of  the  engine  going  backward,  as 
it  would  have  done  if  it  had  been  in  proper 
repair,  it  moved  inmiediately  forward,  and 
fell  into  the  turntable  pit,  a  depth  of  several 
feet,  and  plaintiff  received  the  injuries  men- 
tioned in  the  complaint  The  acts  of  negli- 
gence charged  are:  First  Furnishing  the 
plaintiff  with  a  defective  engine;  second, 
failing  properly  to  inspect  and  repair  the 
same.  At  the  conclusion  of  plaintiff's  testi- 
mony, the  circuit  Judge  granted  a  nonsuit  up- 
on the  ground  **that  there  is  no  evidence 
tending  to  establish  the  allegations  of  negli- 
gence contained  in  the  complaint" 

The  following  is  a  statement  of  the  ma- 
terial testimony:  Plaintiff  testified  that 
after  placing  the  engine  upon  the  side  track, 
so  that  it  might  be  inspected  and  repaired* 
as  was  the  custom  and  duty  of  the  defend- 
ants, he  left  it  from  50  minutes  to  an  hour. 
The  defendants  West  and  Greeson  were 
about  the  engine,  as  plaintiff  supposed,  for 
the  purpose  of  inspecting  and  repairing  the 
same,  as  was  their  duty.  He  did  not  see 
either  of  the  defendants  under  the  engine, 
but  did  see  two  of  the  "helpers,"  who  were 
not  expert  machinists,  under  it  To  properly 
inspect  an  engine  it  is  necessary  that  the 
machinists  should  go  underneath  it  Be- 
tween the  time  that  he  left  the  engine  and 
went  back  to  it  the  defendant  Greeson  was 
on  the  engine,  and  *'moved  the  lever  back- 
wards and  forwards  to  disconnect  the  valve 
stem."  After  West  and  Greeson  had  finished 
their  work  upon  the  engine,  Greeson  told  him 
that  "No.  1,072  was  ready  to  move."  There- 
upon plaintiff  mounted  the  engine,  and  put 
the  lever  in  reverse  gear.  He  then  reached 
for  the  bell  cord,  which  was  wrapped  in  some 
way,  and  after  it  was  unwrapped,  he  "gave 
the  engine  steam  and  pulled  the  throttle 
open."  Thereupon  the  lever  fell  in  head  gear 
to  where  he  luid  brought  it  from,  and  the 
engine^  instead  of  going  backward,  went  for- 


ward into  the  pit  and  he  was  injured.  As 
hostler,  it  was  not  his  duty  to  inspect  the 
engine ;  but  if  it  had  been  his  duty,  he  could 
have  discovered  the  defect  by  reasonable  in- 
spection. The  witness  did  not  undertake^ 
however,  to  say  what  the  defect  was,  but,  on 
the  contrary,  testified  on  cross-examination 
that  he  did  not  know  what  caused  the  re- 
verse lever  to  fly  from  back  gear  to  forward 
gear,  but  that  it  could  have  been  caused  by 
several  things,  viz.,  lost  motion,  loose  springs, 
rough  valve,  weak  springs,  waste  in  the 
notch,  or  a  piece  of  coal  in  the  notch.  It  was 
dark  when  plaintiff  was  told  the  engine  was 
ready  to  be  pulled  upon  the  main  line,  and 
he  did  not  look  down  in  the  quadrant  to  see 
whether  the  latch  of  the  lever  went  into  the 
notcji  or  not  "There  is  not  an  engineer  on 
the  road  that  does  that  Tou  cannot  light  a 
torch  to  see  whether  it  is  in  or  not"  G.  L. 
Gauble  testified  that  he  had  been  working  for 
the  Southern  Railway  Company  for  21  years, 
and  had  been  an  engineer  for  17  years.  He 
said:  "If  an  engine  or  locomotive  has  its 
lever  reversed  and  the  latch  fastened  in 
rear  end  of  quadrant,  and  if  steam  be  ap- 
plied, and  the  reverse  lever  fiy  out  of  the 
notch  and  into  forward  end  of  the  quadrant 
I  would  say  such  engine  is  in  a  very  defective 
condition.  If  the  engine  be  Just  starting  off, 
I  do  not  think  such  thing  x>06sible,  and  I 
have  not  seen  such  in  my  experience."  Ed- 
ward Day,  formerly  a  locomotive  engineer  of 
13  years'  experience,  testified  as  follows: 
"Q.  If  an  engine,  a  locomotive  engine,  would 
have  its  reverse  lever  reversed  and  put  in 
back  gear,  and  if,  when  the  steam  be  ap- 
plied, that  engine  moves  forward  by  reason  of 
the  reverse  lever  flying  forward,  would  you 
say  that  engine  is  in  defective  condition? 
A.  Tes,  sir.  Q.  What  do  you  say  as  to  that? 
A.  I  think  it  would  be  badly  out  of  order  if 
it  would  fly  from  back  to  front  when  steam 
is  applied.  Q.  Do  you  think  it  would  be 
possible  for  an  engine  which  was  standing 
perfectly  still  with  its  reverse  lever  in  back 
gear  for  the  reverse  lever  to  fly  forward  upon 
the  application  of  steam?  A.  Not  unless  she 
is  in  mighty  bad  shape,  sir.  If  the  engine 
was  standing  perfectly  still  and  the  reverse 
lever  was  Ui  back  gear,  and  when  steam  was 
applied  she  would  have  to  be  in  a  bad  worn 
condition  for  it  to  fly  forward.  I  never  luid 
one  to  do  it  with  me.  I  have  had  them  to  fly 
out  of  gear  and  go  down  to  where  it  was 
worn  into  head  gear.  As  a  general  thing, 
they  work  considerably  more  in  head  gear 
than  in  back  gear,  which  leaves  the  back  latch 
gear  and  notches  in  good  shape." 

In  every  suit  of  a  servant  against  a  master 
for  personal  injury  arising  from  the  use  qf 
machinery,  inquiry  is  directed  mainly  to  two 
forces  operating  under  natural  laws,  namely, 
the  master's  machine  supplied  to  the  servant 
and  the  servant's  mind  and  hands  acting  on 
the  machine.  The  injury  is  usually  due 
either  to  the  error  of  the  master  in  fafling 
to  supply  safe  machinery,  or  to  the  error  of 


&C.) 


GREEN  Y.  SOUTHERN  RY.  CO. 


47 


the  servant  in  the  nse  of  his  mind  and  hands, 
or  to  both  of  these  causes  acting  together. 
But  an  error  of  the  master  in  famishing  a 
defective  machine  does  not  conclusively  imply 
negligence  by  the  master,  for  he  may  have 
nsed  due,  and  even  great,  care  In  its  selection; 
nor  does  an  error  of  the  servant  in  the  nse  of 
the  machinery  conclusively  imply  negligence 
on  his  part,  for  he  may  be  in  actual  error 
while  doing  just  what  a  prudent  man  would 
do  under  like  circumstances.  Neither  the 
master  nor  the  servant  is  charged  with  per^ 
feet  knowledge  of  all  natural  laws  and  forces 
under  which  they  act,  nor  even  with  errors 
less  conduct  in  applying  their  imperfect 
knowledge  of  such  laws  and  forces;  and  hence 
they  are  chargeable  only  with  the  results  of 
errors  which  are  due  to  negligence.  The 
servant  on  entering  the  employment  assumes 
the  risk  of  his  own  errors,  whether  due  to 
negligence  or  not,  and  he  assumes  also  the 
risk  of  the  operation  of  the  machine  and  of 
the  errors  of  the  master,  unless  the  master 
fails  to  use  due  care  in  making  the  machine 
safe.  When  an  injury  to  a  servant  is  proved 
to  result  from  a  defective  machine,  the  law 
puts  ui>on  the  master  the  burden  of  proving 
that  he  used  due  care  in  making  it  safe. 
Lasure  v.  Mfg.  Ck>.,  18  S.  O.  275;  Carter  v. 
Oliver  Oil  Co.,  34  S.  C.  211.  18  S.  B.  419,  27 
Am.  St.  Rep.  815;  Branch  ▼.  Railway  Co., 
36  8.  C.  405,  14  S.  E.  808.  But  when  an  ac- 
cident happens  by  the  breaking  of  a  machine 
in  ordinary  use,  and  there  is  neither  proof  of 
defects  in  the  machine  nor  of  error  in  its  use 
by  the  servant  the  law  will  not  draw  first 
the  Inference  that  the  machine  was  defective, 
and  then  from  that  inference  infer  the  lack 
of  care  of  the  master.  Gentry  v.  Railway  Co., 
66  a  a  266,  44  S.  E.  728;  Edgens  v.  Gaffney 
Mfg.  Co.,  69  S.  C.  529,  48  S.  B.  53a  Natural 
forces  beyond  the  control  or  foresight  of  the 
master,  such  as  heat  and  cold  and  moisture^ 
the  action  of  outside  persons  having  access 
to  the  machine  without  knowledge  of  the 
master,  and,  most  probable  of  all,  the  uncon- 
scious errors  of  the  servant  in  the  use  of  his 
mind  and  hands,  may  cause  a  perfect  ma- 
chine to  break.  These  agencies  are  often  as 
obscure  and  as  little  susceptible  of  being  made 
evident  as  a  latent  defect  in  the  machine 
itself.  Therefore,  aside  from  judicial  au- 
thority, the  rule  of  reason  seems  to  be  that  it 
is  not  safe  to  infer  latent  defect  in  the  ma- 
chine from  the  fact  if  its  breaking  in  what 
to  all  seeming  is  ordinary  use,  because  ex- 
perience teaches  the  breaking  may  be  due  to 
imperfectly  known  natural  forces,  or  to  un- 
conscious and  undlscoverable  errors  of  the 
human  mind  and  hand  controlling  the  ma- 
chine. "It  sometimes  happens,  however, 
that  a  description  of  the  appliance  and  of  the 
nature  of  the  accident  will  indicate  negli- 
gence by  the  master  In  providing  appliances 
which  he  could  not,  as  a  reasonable  man,  re- 
gard adequate  for  the  purpose  for  which  tt^y 
were  used.  But  this  is  an  inference  from 
proof  of  the  circumstances  or  physical  facta 


as  given  In  evidence,  and  not  a  presumption 
of  law."  Edgens  v.  Gafifney  Mfg.  Co.,  69  S. 
C.  529,  48  S.  B.  538;  Gentry  v.  Railway  Co., 
supra;  Hicks  v.  Sumter  Mills,  39  a  C.  89,  17 
S.  E.  509.  Proof  of  negligence  is  a  condition 
precedent  to  the  liability  of  the  master.  The 
proof  may  be  either  direct  or  circumstantial, 
but  the  plaintiff  must  assume  the  burden  of 
furnishing  evidence  of  one  kind  or  the  other. 

We  now  consider  the  facts  of  this  case  in 
the  light  of  the  principles  above  stated.  It 
is  not  contended  there  is  proof  of  any  specific 
defect  in  the  engine  or  negligence  on  the  part 
of  the  railroad  company.  The  inquiry  then 
is,  does  the  case  fall  within  the  doctrine  of 
res  ipsa  loquitur?  The  engineers  put  up  as 
expert  witnesses  testified  if  the  catch  of  the 
lever  of  an  engine,  fastened  in  the  notch  in 
the  rear  of  the  quadrant,  files  out  and  into 
the  forward  end  of  the  quadrant,  they  would 
regard  the  engine  In  a  very  defective  or  worn 
condition.  Neither  of  them  said,  in  so  many 
words,  in  what  respect  the  engine  would  have 
to  be  defective  or  worn  for  this  result  to  be 
produced;  but  It  Is  sufficiently  manifest  they 
meant  to  catch  the  lever  or  the  notch  on  the 
quadrant  would  have  to  be  so  much  worn  as 
not  to  hold  fast  Both  said  they  never  had 
such  a  thing  to  happen  when  the  engine  was 
standing  still,  and  one  said,  in  his  opinion,  It 
was  not  possible  for  It  to  happen.  There  was 
not  the  slightest  evidence  that  either  the 
catch  or  the  notch  was  worn.  The  strong 
proof  to  the  contrary  was  that  both  had 
worked  satisfactorily  several  times  under  the 
hand  of  the  plaintiff  within  an  hour  before 
the  accident  The  plaintiff  himself  testified 
he  did  not  know  what  caused  the  accident; 
that  it  could  have  been  produced  by  any  one 
of  five  causes:  (1)  A  piece  of  waste  in  the 
notch  of  the  quadrant  which  would  prevent 
the  latch  on  the  lever  from  catching;  (2)  a 
piece  of  coal  similarly  lodged;  (3)  a  weak 
spring  to  the  latch  on  the  lever  not  forcing 
the  latch  Into  the  notch  on  the  quadrant;  (4) 
lost  motion  in  the  links;  (5)  a  rough  valve. 
Assuming  that  the  defendant  would  be  re- 
sponsible for  all  these  possible  defects,  if 
they  existed,  the  plaintiff  does  not  say  the 
accident  was  not  or  might  not  have  been  due 
to  other  causes  for  which  the  defendant  was 
not  responsible,  nor  is  there  the  slightest 
evidence  that  any  of  the  conditions  men- 
tioned by  him  as  possible  causes  were  pres- 
ent The  cause  of  the  accident  is  purely 
conjectural.  There  is  no  more  reason  to 
suppose  it  was  due  to  a  defect  in  the  ma- 
chine than  to  an  unconscious  error  of  the 
plaintiff  in  its  operation,  or  to  some  other 
undlscoverable  cause  for  which  neither  party 
was  responsible.  "A  servant  cannot  recover 
where  It  is  merely  a  matter  of  conjecture, 
surmise,  speculation,  or  supposition  whether 
the  injury  was  or  was  not  due  to  the  negli- 
gence of  the  master."  2  Labatt  on  Master  A 
Servant,  S  887. 

The  judgment  of  this  court  is  that  the 
judgm^it  of  the  circuit  court  be  afiLrmed. 
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BQUITABIiB  BUILDING  ft  LOAN  AS8'N 
y.  CORLEY  et  al. 

(Supreme  Court  of  South  Oarolina.    Oct  T* 
1905.) 

1«  Building  and  Loan  Associations— Loan 
—Construction. 

Where  money  is  advanced  to  a  member  of 
a  foreign  building  association,  and  the  bond 
executed  provides  that  the  obligation  is  a 
Georgia  contract,  governed  by  the  laws  of 
Georgia,  it  will  be  construed,  as  to  applications 
of  payments,  in  accordance  with  such  laws. 
2.  Vendor  and  Pubohascb  —  Conditions — 
Notice. 

Where  the  mortgage  securing  a  bond  refers 
to  the  bond  for  conditions,  and  the  bond  is  not 
recorded,  it  is  not  notice  to  a  purchaser  of  the 
land  of  any  other  conditions  than  those  appear* 
ing  on  the  record  of  the  mortgage. 
&  Same--Bona  Fide  Pubchabeb. 

Evidence  held  to  show  that  a  purchaser  of 
land  covered  bv  a  mortgage  had  notice  of  the 
conditions  of  the  mortgage,  though  such  condi- 
tions appeared  only  in  the  bond,  wliich  was  not 
recorded. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  Ck>unty ;  Watts,  Judge. 

Action  by  the  Equitable  Building  ft.  Loan 
Association  against  P.  H.  Corley  and  the 
Roof  ft  Barre  Lumber  Co.  From  circuit 
decree,  defendant  appeals.    Affirmed. 

Eflrd  ft  Dreher,  for  appellants.  B.  W. 
Shand,  for  respondent 

WOODS,  J.  The  Equitable  Building  ft 
Loan  Association,  a  corporation  having  its 
principal  place  of  business  in  Augusta,  Ga., 
brings  this  action  to  foreclose  a  mortgage  on 
land  in  Lexington  county,  S.  C,  executed  by 
the  defendant  Corley,  a  resident  of  South 
Carolina.  The  land  was  afterwards  con- 
veyed by  C!orley  to  Roof  ft  Barre,  and  by 
them  to  the  defendant  Roof  ft  Barre  Lumber 
Company.  The  answer  sets  up  the  plea  of 
payment  The  first  question  arising  under 
this  plea  Is  whether  all  sums  paid  to  the 
Equitable  Building  ft  Loan  Association  by 
Corley  and  his  grantees,  after  Corley  made 
the  mortgage  and  borrowed  the  money, 
should  be  credited  on  the  sum  borrowed  and 
interest,  or  should  be  applied  not  only  to  that, 
but  also  to  the  expenses  of  the  association 
and  premiums,  as  provided  by  the  bond. 

We  first  consider  this  question  as  it  effects 
the  rights  of  Corley,  the  original  mortgagee. 
If  the  contract  is  governed  by  the  law  of  this 
state,  as  defendants  contend,  the  former 
method  of  computation  would  be  correct,  and 
the  bond  and  mortgage  would  be  overpaid. 
Association  v.  Holland,  65  S.  C.  448,  43  S.  B 
978.  The  circuit  Judge,  however,  held  the 
contract  fell  under  the  law  of  Georgia,  and 
that  by  that  law  the  bond  was  to  be  computed 
according  to  its  terms,  which  Included,  not 
only  the  sum  actually  borrowed,  with  inter- 
est, but  the  expenses  and  premiums  for 
which  Corl^  was  liable  as  a  borrowing  mem- 
ber of  the  association.  The  following  is  the 
statute  of  (Georgia  under  which  the  computa- 
tion in  the  circuit  decree  was  made:  "Be  it 
further  enacted,  that  no  fines,  interest  or  pre- 


miums paid  on  loans  in  any  building  and 
loan  association  shall.be  deemed  usurious, 
and  the  same  may  be  collected  as  debts  of 
like  amount  are  now  collected  by  the  law  in 
this  state,  and  according  to  the  terms  and 
stipulations  of  the  agreement  between  the 
association  and  the  borrower."  Laws  Ga. 
1890-91,  Yol.  1,  p.  181,  S  8.  This  statute  was 
construed  by  the  Supreme  Court  of  Georgia, 
in  Cook  T.  Equitable  Building  ft  Loan  Asso- 
ciation, 30  S.  E.  911,  and  Bums  v.  Equitable 
Building  ft  Loan  Association,  88  S.  B.  856. 
If  the  Georgia  statute  governs  the  contract 
It  is  obvious  from  its  terms,  as  construed  by 
the  Supreme  Court  of  Georgia,  that  there  was 
no  error  in  the  decree  of  the  circuit  court 
The  complaint  alleges  **that  at  Augusta,  In 
Georgia,  on  August  3,  1895,  the  plaintiff  ad- 
vanced to  the  defendant  Patrick  H.  Corley, 
on  four  shares  of  the  stock  of  this  plaintiff 
held  by  him,  the  sum  of  $400,  and  in  consid- 
eration thereof  the  said  Patrick  H.  Corley 
made,  executed,  and  delivered  to  plaintiff 
his  bond,  dated  August  3,  1895,  in  the  penal 
sum  of  $800."  The  pleadings  and  the  bond 
and  mortgage  are  silent  as  to  the  place  of 
payment  The  law  of  the  place  where  the 
contract  is  made  governs  as  to  its  construc- 
tion and  the  obligations  which  arise  from 
it  where  it  does  not  provide  for  the  appli- 
cation of  the  law  of  a  different  place  and 
makes  no  mention  of  the  place  of  payment 
9  Cyc.  668;  Touro  v.  Cassin,  1  Nott  ft  McC 
173,  9  Am.  Dec.  680;  Pegram  v.  WllliamB* 
4  Rich.  Law,  219.  Here  it  is  not  only  ad- 
mitted the  contract  was  made  in  Georgia, 
but  also  that  by  the  bond  the  parties  express- 
ly contracted  "that  this  obligation  is  a  Geor- 
gia contract,  and  In  all  respects  subject  to 
and  governed  by  the  laws  of  Georgia."  The 
law  applicable  to  such  an  agreement  is  bo 
well  and  accurately  stated  by  Scates,  C.  J., 
in  McAllister  v.  Smith,  17  DL  328,  65  Am. 
Dec.  651,  654,  that  we  quote  at  some  length 
from  his  opinion,  though  it  would  be  suffi- 
cient to  refer  to  our  own  cases  of  Thornton 
T.  Dean,  19  S.  C.  583,  45  Am.  Rep.  796,  As- 
sociation V.  Hoffman,  60  S.  C.  803,  27  S.  B. 
692,  and  Association  v.  Rice,  68  S.  a  236, 
47  8.  B.  63:  'The  contracts  were  made  in 
this  state,  and  the  laws  of  this  state  would, 
had  the  parties  been  silent  have  become 
part  of  the  contracts  for  the  construction  and 
meaning  of  the  parties  in  ascertaining  and 
fixing  their  mutual  rights  and  obligations. 
But  parties  may  substitute  the  laws  of  an- 
other place  and  country  than  that  where  the 
contract  is  entered  into,  both  In  relation  to 
the  legality  and  extent  of  the  original  obliga- 
tion and  in  relation  to  the  respective  rights 
of  the  parties  for  a  breach  or  violation  of  its' 
terms.  This  I  call  a  substitution  of  the  laws 
of  another  place  or  government  for  those  of 
the  place  of  entering  Into  the  contract  and 
-which  is  noted  by  the  authorities  as  an  ex- 
ception to  the  general  rule.  This  is  allowed 
in  all  civilized  countries,  and  recognised  as 
part  of  the  Jus  gentium,  or  law  of  nations. 


S-CO 


WHITMAN  T.  CORLBY. 


49 


respecting  private  and  personal  rights,  and 
in  all  cases  where  the  subject-matter  of  the 
contract  Is  not  malum  In  se,  immoral,  or  con- 
trary to  the  local  policy,  or  dangerous  to  the 
peace  and  good  order  of  the  particular  com- 
munity in  which  It  is  sought  to  be  enforced. 
'When  parties  seek  to  enforce  such  obligations 
In  the  courts  of  the  country  whose  laws  have 
been  adopted  as  those  of  the  contract,  it  pre- 
sents only  an  ordinary  case  of  jurisdiction  to 
the  court  over  a  contract  made  under  the 
same  laws  of  the  forum,  and  by  parties  with- 
in its  jurisdiction.  But,  when  the  enforce- 
ment of  the  contract  is  sought  in  the  courts  of 
a  country  governed  by  a  different  rule  than 
tbe  local  or  adopted  law  of  that  contract, 
tbe  law  governing  it  has  no  force  or  obliga- 
tion ex  proprlo  vigore  in  that  forum,  but  ex 
comitate,  under  the  general  public  law,  the 
court  will  enforce  it,  giving  extraterritorial 
effect  to  the  laws  of  another  government, 
where  it  is  not  dangerous,  inconvenient,  im- 
moral, nor  contrary  to  the  public  policy  of 
the  local  government  Where  the  Legislature 
does  not  define  and  prescribe  the  extent  of 
this  comity.  It  must  be  declared  by  the  courts 
in  each  case,  governed  by  precedents,  under 
the  general  public  law.**  9  Cyc.  665-G6& 
We  conclude  the  contract  was  governed  by  the 
law  of  Georgia,  and  as  to  Corley  the  computa- 
tion was  correctly  made. 

The  serious  question  remains  whether  the 
plaintiff  can  foreclose  the  mortgage  on  the 
land  in  the  hands  of  the  Roof  &  Barre  Lum- 
ber CJompany,  a  subsequent  purchaser,  for 
more  than  a  debt  of  $4^0  and  interest,  less 
the  payments  made.  The  bond  contemplates 
that  Corley  should  remain  a  member  of  the 
association  after  he  became  a  borrower,  with 
the  obligation  of  a  member  to  pay  f  1.20  per 
month  on  each  share  of  his  stock  until  the 
series  to  which  his  certificate  belonged  should 
mature;  maturity  being  the  date  when  these 
payments  would  aggregate  enough,  after  tak- 
ing out  expenses  and  premiums,  to  liquidate 
the  principal  of  the  debt  of  $400.  It  contem- 
plates, further,  that  he  should  pay  in  addi- 
tion each  month  interest  on  the  $400  at  the 
rate  of  6  per  cent,  per  annum  until  the  stock 
should  mature,  and  that  his  four  shares  of 
stock  should  be  assigned  to  the  association  as 
collateral  for  the  obligations  of  the  bond. 
Upon  these  pfiyments  being  kept  up  until  the 
maturity  of  the  series,  tbe  bond  stipulated 
that  the  obligation  would  be  at  an  end.  The 
mortgage  contains  none  of  these  provisions 
as  to  the  payment  of  stock,  but  merely  re- 
cites that  It  Is  given  to  secure  the  payment 
of  a  bond  in  the  penal  sum  of  $800,  condition- 
ed for  the  payment  of  $400  "as  in  and  by  the 
said  bond  and  conditions  thereof,  reference 
being  thereunto  had,  will  more  fully  appear." 
There  is  nothing  whatever  in  the  record  of 
the  mortgage  to  Indicate  or  to  put  a  pur- 
chaser of  the  land  on  notice  that  Corley  was 
a  member  of  the  association  or  anything  more 
than  an  ordinary  debtor ;  for  we  do  not  think 
tbe  tsirf  that  it  was  given  to  a  building  and 
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loan  association  and  no  date  of  maturity  speci- 
fied could  be  regarded  sufficient  for  that  pur- 
pose. If,  therefore,  there  was  nothing  beyond 
the  record  of  the  mortgage  to  show  notice  of 
the  terms  of  the  bond,  the  principles  of  Associa- 
tion V.  McCartha,  43  S.  C.  72,  20  S.  B.  807, 
would  be  applicable,  and  the  defendant  Roof 
&  Barre  Lumber  Company  would  not  be 
chargeable  with  notice  of  anything  beyond  an 
ordinary  debt  of  $400  secured  by  the  mort- 
gage. We  find,  however,  that  Roof  &  Barre 
Lumber  Company  answered  the  complaint, 
not  separately,  but  jointly  with  Corley,  and 
the  answer,  while  admitting  the  execution  of 
the  bond  and  mortgage  by  Corley,  says  no- 
thing of  a  want  of  notice  of  the  terms  of  the 
bond  set  out  fully  in  the  complaint  But, 
what  is  still  more  significant.  Roof  &  Barre 
and  Roof  &  Barre  Lumber  Company  con- 
tinued to  pay  each  month  after. the  purchase, 
for  64  months,  the  sum  of  $6.80,  which  was 
precisely  the  amount  called  for  each  month 
by  the  bond,  and  which,  before  the  sale  of  the 
land,  had  been  paid  by  Corley.  There  is  no 
evidence  that  there  was  any  demand  made 
by  the  mortgagee  for  these  payments,  and  It 
is  a  fair  Inference  that  these  parties  bought 
the  land  with  knowledge  of  the  character  of 
the  debt  represented  by  the  bond  which  the 
mortgage  secured,  and  undertook  to  pay  it 
They  never  have  indicated,  however,  in  any 
way  that  they  knew  of  the  provision  for  the 
collection  of  attorney's  fees,  and  the  circuit 
Judge  correctly  held  these  fees  could  not 
be  collected  hrom  the  land. 

The  Judgment  of  this  court  Is  that  the  Judg- 
ment of  the  drciilt  court  be  affirmed. 


(7S  8.  0.  410) 

WHITMAN  V.  CORLBY. 

(Supreme  Court  of  South  Carolhuu    Oct  7, 
1905.) 

BVIDENCfK— Deed— CONSIDEBATION. 

A   valuable   consideration,    in   addition   to 
that  expressed  in  a  deed,  may  be  shown  by  parol. 
[Ed.  Note. — ^For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  H  1912,  1913.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Saluda  County;  Welch,  Judge. 

Action  by  Bettie  A.  Whitman  against  John 
A.  Corley.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Barnard  B.  Evans,  for  appellant  J.  N.  O. 
Gregory,  C.  J.  Ramage,  and  J.  W.  Thurmond, 
for  respondent 

WOODS,  J.  The  complaint  alleges  the 
conveyance  by  the  plaintiff  to  defendant  of  a 
tract  of  land  in  consideration  of  a  promise  of 
future  support,  and  the  failure  of  the  defend- 
ant to  perform  his  agreement  The  answer 
denies  the  promise  and  alleges  the  conveyance 
was  biade  In  consideration  of  the  sum  of  $200 
actually  paid.  The  plaintiff  recovered  Judg- 
ment and  the  defendant  appeals. 

The  deed  was  introduced  and  was  found  to 
express  only  a  consideration  of  $200.    The 
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plaintiff  was  then  allowed  to  introduce  evi- 
dence to  the  effect  that  the  real  consideration 
was,  not  the  payment  of  $200,  but  the  promise 
of  support  set  out  in  the  complaint  This 
evidence  was  objected  to  as  an  attempt  to 
vary  the  terms  of  a  written  Instrument  by 
parol,  and  the  alleged  error  in  Its  admission 
is  the  basis  of  this  appeal. "  The  case  of 
Latimer  v.  Latimer,  53  S.  C.  483,  31  S.  E.  304, 
is  authority  for  the  proposition  stated  in  the 
syllabus:  "Except  in  c^es  of  fraud,  it  is  not 
competent  to  show  by  parol  that  a  deed,  pur- 
porting to  be  based  on  good  consideration  and 
executed  for  a  specific  purpose,  was  based  on 
valuable  consideration  and  executed  for  an 
entirely  different  purpose."  But  that  case 
recognizes  and  affirms  the  rule  that,  where  a 
deed  expresses  a  certain  valuable  considera- 
tion, an  additional  or  a  different  valuable 
consideration  may  be  proved  by  parol.  In 
Garrett  v.  Stuart,  1  McCord,  514,  the  consid- 
eration expressed  in  a  bill  of  sale  of  a  slave 
was  $1,000.  In  an  action  on  a  warranty  of 
soundness  contained  In  the  bill  of  sale  It  was 
held  competent  to  show  that  the  exchange  of 
another  slave  was  the  real  consideration. 
Curry  v.  Lyles.  2  Hill,  404;  Rountree  v.  Lane, 
32  S.  0.  160,  10  S.  B.  041 ;  Rice  v.  Hanco<*, 
Harp.  393 ;  2  Devlin  on  Deeds,  823. 

The  judgment  of  this  court  Is  that  the  Judg- 
ment of  the  circuit  court  be  aflOrmed. 


(188  N.  a  S0») 

HALL   T.    WESTERN    UNION   TELIK 
GRAPH    CO. 

(Supreme  Court  of  North  Carolina.    Oct  24, 
1905.) 

1.  StIPUI*ATION&— CONBTBTJOTION. 

Where  It  was  agreed  In  writing  between 
the  parties  to  a  cause  that  a  certain  copy  of  a 
statute  of  another  state,  should  be  accepted  as 
a  statute  of  that  state,  and  that  a  certain  de- 
cision be  accepted  as  the  law  of  the  other  state 
upon  all  the  pohiU  therein,  the  agreement 
should  be  given  effect  bv  considering  it  as  if  it 
had  been  written  into  the  complaint. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Stipulations,  $  48.] 

2.  PUCADINO— Dbmubbes— SOOPS. 

Where,  in  an  action  against  a  telegraph 
company  for  failure  to  deliver  a  message,  mental 
suffering  was  not  set  up  as  a  separate  cause  of 
action,  but  as  an  element  of  damage,  a  demurrer 
seeking  to  eliminate  such  feature  was  defective. 

3.  Telbgbaphs— Failubx  to   Delivxb  Mbs- 

8AG1S— DaICAOES. 

Where  a  telegram  read:  "How  is  mother 
to-day?  Let  me  know  at  once,  and  I  will  come 
at  once" — and  was  not  delivered,  the  character 
of  the  message  was  such  as  to  notify  the  com- 
pany that  unless  a  satisfactory  answer  was  re- 
ceived the  sender  would  undertake  a  journey, 
and,  he  having  done  so,  the  cost  thereof  was  a 
proper  element  of  damage. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Telegraphs  and  Telephones,  S  65.] 

4.  Tenueb— Statutobt  Provisions— Tendkb 
WITH  Demurrer. 

Code,  S  575,  providing  that  a  tender  may 
accompany  an  answer,  does  not  authorioe  a 
render  in  aid  of  a  defective  demurrer. 


5.  Contracts— What  Law  Govern&— Placb 

or  Making. 
In  an  action  on  a  contract  made  in  Vir- 
ginia, the  rights  of  the  parties  are  to  be  de- 
termined by  the  Virginia  law,  so  far  as  ap- 
plicable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent  Dig.  Contracts,  S  724.] 

Appeal  from  Superior  Court,  Cumberland 
County;  Ferguson,  Judge. 

Action  by  M.  H.  Hall  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment in  favor  of  plalntitf ,  defendant  appeals. 
Affirmed. 

Busbee  &  Busbee  and  R.  C.  Strong,  for 
appellant    Rose  &  Rose,  for  appellee. 

HOKE,  J.  After  some  formal  allegations, 
the  plaintiff  complains  and  alleges  as  fol- 
lows: 

"That  on  the  7th  October,  1902,  the  plain- 
tiff delivered  to  the  agent  of  the  defendant, 
at  its  office  in  Newport  News,  Va.,  the  fol- 
lowing message :  'John  Hall,  Care  Mr.  Her- 
bert Lutterloh,  Fayetteville,  N.  C.  How  la 
mother  to-day?  Let  me  know  at  once,  and 
I  will  come  at  once.  Miles  Hall.'  That 
the  plaintiff  duly  paid  the  defendant  the 
amount  charged  for  the  transmission  and 
delivery  of  the  message  to  the  sendee  named 
therein,  and  the  defendant  collected  the 
charges  therefor.  That  the  message  waa 
received  by  the  defendant  at  its  office  In 
Fayetteville,  N.  C,  but  on  account  of  the 
carelessness,  negligence,  and  gross  indiffer- 
ence on  the  part  of  the  defendant  the  message 
was  never  delivered  to  either  the  sendee  or 
Herbert  Lutterloh.  That  the  sendee,  and  es- 
pecially Herbert  Lutterloh,  is  well  known  to 
the  defendant's  agent  In  Fayetteville,  N.  C.» 
and  the  message  could  have  been  delivered  to 
either  of  them  soon  after  its  receipt  That 
the  defendant,  having  by  its  carelessness  and 
negligence  failed  to  deliver  the  message  to  the 
sendee  named  therein,  negligently  and  care- 
lessly failed  to  notify  the  plaintiff  of  the 
nondelivery  of  the  same,  so  that  he  might 
be  able  to  give  a  better  address,  or  to  pay  any 
additional  charges  for  Its  delivery.  If  any 
such  should  be  necessary.  That  by  reason  of 
the  aforesaid  carelessness,  negligence,  and 
gross  Indifference  on  the  part  of  the  defend- 
ant the  plaintiff  suffered  great  mental 
anguish  by  not  hearing  as  to  his  mother's 
condition,  and  knowing  that  she  was  sick, 
and  not  being  able  to  hear  from  her  by  rea- 
son of  the  defendant's  gross  negligence,  he 
was  forced  to  come  to  Fayetteville,  N.  C,  to 
his  great  expense  and  loss  of  time  from  his 
work,  to  wit.  In  the  sum  of  $1,500.  That 
upon  his  arrival  at  Fayetteville,  N.  C,  he 
found  that  his  mother's  condition  was  much 
better,  and,  had  the  message  been  delivered* 
his  mental  suffering  would  have  been  re- 
lieved, and  he  would  not  have  been  forced  to 
leave  his  work,  and  put  to  the  expense  of 
coming  to  Fayetteville.  That  the  plalntUT 
has  made  demand  upon  defendant  for  dam- 
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ages  he  has  suffered,  but  defendant  refuses 
and  still  neglects  and  refuses  to  pay  him 
therefor.  That  at  the  time  of  the  afore- 
said negligent  conduct  of  the  defendant,  the 
following  was  the  statute  law  of  the  state  of 
Virginia,  relative  to  such  matters,  as  he  is 
informed  and  believes: 
"'An  act  in  relation  to  special  damages 
recoverable  of  a  telegraph  company,  ap- 
proved March  2, 1900. 

"  '1.  Be  it  enacted  by  the  General  Assembly 
of  Virginia  that  all  telegraph  companies 
shall  be  liable  for  special  damages  occasion- 
ed by  the  negligent  failure  of  their  operators 
or  servants  in  receiving,  copying,  transmit- 
ting or  delivering  dispatches,  or  of  the  dis- 
closure of  the  contents  of  any  private  dis- 
patch to  any  person  other  than  him  to  whom 
it  was  addressed  or  his  agent,  the  amount 
of  these  damages  to  be  determined  by  the 
jury  upon  the  facts  in  each  case.  Grief 
and  mental  anguish  occasioned  to  the  plain- 
tiff by  the  aforesaid  negligent  failure  may  be 
considered  by  the  Jury  in  the  determination 
of  the  quantum  of  damages.  Special  dam- 
ages recoverable  under  this  act  shall  not  be 
barred  by  regulations  of  the  company  con- 
cerning the  repeating  of  messages,  or  by  any 
special  undertaking  to  relieve  the  company 
from  the  consequence  of  its  own  negligence. 

**  ^2.  That  it  shall  be  in  force  from  its  pas- 
sage.' 

''Wherefore  the  plaintiff  demands  judg- 
ment against  the  defendant  for  the  sum  of 
$1,500,  the  costs  of  this  action,  and  such 
other  and  further  relief  as  he  may  be  ea^ 
titled  to  in  the  premises." 

The  defendant  demurs  as  follows: 

"The  defendant  demurs  to  the  amended 
complaint,  for  that  it  does  not  in  whole  or 
in  part,  or  in  any  part  thereof,  state  facts 
Buffldent  to  constitute  a  cause  of  action. 
(1)  No  damages  for  mental  anguish  can  be 
recovered  under  the  allegations  of  paragraph 

8  of  the  complaint;  the  same  being  purely 
speculative,  and,  furthermore,  contrary  to 
the  language  of  the  written  message  form- 
ing the  basis  of  this  action,  and  not  in  con- 
templation of  the  parties  to  the  contract  of 
the  transmission  and  delivery  thereof.  (2) 
No  damages  for  mental  anguish  can  be  re- 
covered under  the  allegations  of  paragraph 

9  thereof,  which  sets  forth  that  upon  the 
arrival  of  the  plaintiff  at  Fayetteville  he 
found  that  his  mother's  condition  was  much 
better,  and,  had  the  message  been  delivered, 
his  mental  suffering  would  have  been  re- 
lieved, and  he  would  not  have  been  forced  to 
leave  his  work  and  put  to  the  expense  of 
going  to  Fayetteville.  But  if  the  court 
should  be  of  opinion,  based  upon  the  allega- 
tions In  the  complaint,  that  the  plaintiff 
should  recover  nominal  damages,  t&e  defend- 
ant hereby  tenders  to  the  plaintiff  the  sum  of 
$1.00  as  such  damages,  and  the  costs  of  the 
action  to  the  time  of  the  trial  hereof,  upon 
this  demurrer.  Therefore  the  defendant 
prays  that  it  go  hence  without  day." 


An  agreement  entered  into  by  counsel  Is 
made  a  part  of  the  record  in  the  cause  as 
follows:  "Fayetteville,  N.  C,  May  10,  1906. 
It  is  agreed  that  the  copy  of  the  Acts  of  the 
Assembly  of  Virginia  1899-1900,  in  the 
hands  of  Rose  &  Rose,  attorneys,  be  accepted 
as  the  statute  of  Virginia  in  the  case  of  Miles 
Hall  V.  Western  Union  Telegraph  Ck>.,  and 
that  the  case  of  Ck>nnelly  v.  Western  Union 
Telegraph  Go.  (N.  G.)  40  S.  B.  618,  66  L.  R. 
A.  663,  be  accepted  as  the  law  of  the  state  of 
Virginia,  upon  all  points  therein,  in  the  same 
case."  This  agreement,  while  somewhat 
unusual  in  aid  of  a  demurrer,  can,  we  think, 
be  given  effect  by  considering  the  same  as 
if  it  had  been  written  into  the  complaint, 
and  such  was,  no  doubt,  the  design  and  in- 
tent of  the  parties.  Giving  the  agreement 
such  placing,  however,  we  are  of  the  opinion 
that  the  judgment  overruling  the  demurror 
should  be  affirmed. 

Here  is  a  plain  and  concise  statement  of 
a  cause  of  action  for  breach  of  contract  in  the 
negligent  failure  of  the  defendant  company 
to  deliver  a  telegram.  It  would  seem  that 
the  character  and  urgency  of  the  message 
were  such  as  to  notify  the  defendant  that, 
unless  a  satisfactory  answer  was  received 
in  regular  course  of  transmission,  the  plain- 
tiff would  go  to  Fayetteville,  which  in  fact 
he  did,  according  to  the  allegations  of  the 
complaint  If  this  be  the  correct  and  rea- 
sonable interpretation  of  the  message,  the 
cost  of  the  trip  to  Fayetteville  would  be  an 
element  of  damage.  There  is  an  additional 
allegation  addressed  to  the  question  of  men- 
tal anguish.  This  is  not  stated  as  a  separate 
cause  of  action  at  all,  but  only  as  a  further 
element  of  damage.  Its  consideration  may 
or  may  not  arise  on  the  further  hearing,  and 
in  any  event  the  demurrer,  which  seeks  to 
eliminate  this  feature  of  the  plaintiff's  de- 
mand at  the  present  stage  of  his  case,  is  ir- 
regular and  defective.  Giving  such  defect 
its  technical  term,  we  should  say  the  demur- 
rer is  too  broad.  It  goes  to  the  entire  com- 
plaint, and  this,  as  we  have  seen,  contains  a 
good  cause  of  action  well  pleaded,  and  if 
the  facts  can  be  proved  as  alleged  the  plain- 
tiff can  recover  some  damage.  The  defend- 
ant seems  to  have  been  sensible  of  this  dif- 
ficulty, as  he  tenders  a  Judgment  of  $1.00  as 
nominal  damage,  but  we  are  aware  of  no  law 
or  practice  which  will  permit  a  tender  as 
an  aid  to  a  defective  demurrer.  Gode,  §  676 
et  seq.,  provides  that  such  a  tender  may  ac- 
company an  answer,  and  this  alone  is  its 
proper  placing,  so  far  as  a  pleading  is  con- 
cerned, or  in  reply  to  a  counterclaim*. 

The  complaint  averring  that  the  contract 
was  made  in  Virginia,  the  rights  of  the 
parties  to  tills  controversy  will  be  determined 
by  the  laws  of  Virginia,  so  far  as  the  same 
apply.  Bryan's  Gase,  133  N.  G.  607,  46  S. 
D.  938.;  Hancock's  Gase,  137  N.  G.  497,  49 
S.  E.  952.  Both  a  statute  of  the  state  of 
Virginia  and  a  decision  of  the  Supreme  Gourt 
construing  the  same  are  set  forth  in  the  com- 
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plaint,  and  admitted — ^the  one  by  the  demur- 
rer, and  the  other  by  the  agreement  But 
we  do  not  think  it  desirable  or  proper  that 
we  should  discuss  or  decide  the  rights  of  the 
parties  under  the  law  until  the  facts  are 
before  us»  after  proceedings  had  in  accord- 
ance with  the  course  of  practice  of  the  court 
Judgment  overruling  demurrer  is  aflSrmed. 
No  error. 

CONNOR,  Jh  concurs  In  result  BROWN, 
J.,  did  not  sit  on  the  hearing  of  this  case. 

(139  N.  C.  490)  ■«=—=«■ 

CLARK    r.    CITY. OF    STATBSVILLH. 

(Sunreme  Court  of  North  Carolina.    Nov.  15, 
1905.) 

1.  BLECTION&— RBGIBTBATION  OF  VOTEBfl. 

Under  Const,  art  6,  5  4,  prescribmg  an 
educational  qualification  for  voters,  but  pro- 
viding that  no  male  person  who  was,  on  or 
prior  to  January  1,  1867,  entitled  to  vote  hi 
any  state  of  the  United  States  wherem  he  then 
resided,  and  no  lineal  descendant  of  such  person^ 
shall  be  denied  the  right  to  register  and  vote  at 
any  election  in  this  state  by  reason  of  his 
failure  to  possess  the  educational  qualifications 
prescribed  therein,  and  providing  for  a  regis- 
tration of  all  voters  of  the  latter  class  and  the 
making  of  a  permanent  roll  of  their  names, 
persons  so  registered  in  the  permanent  roll  are 
not  thereby  excused  from  registering  at  each 
election  In  the  precinct  where  they  are  entlUed 
to  vote. 

2.  SaM»-QT7ALIFI0ATI0N  OF  VOTBB. 

Registration  is  a  necessary  qualification  or 
a  voter,  so  that  when  the  law  requires  that  a 
majority  of  the  qualified  voters  shall  have 
cast  their  votes  for  a  given  proposition  before 
it  becomes  the  law,  it  means  a  majority  of  the 
registered  voten;  the  question  as  to  the  quali- 
fication of  a  voter  by  the  payment  of  his  poll 
tax  not  being  Uivolved  in  this  case. 

[Bd.  Note.— For  cases  to  point  see  vol.  18, 
0«it  Dig.  Elections,  S§  92,  210-216.] 

Appeal  from  Superior  Court  Iredell  Coun- 
ty ;  Long,  Judge. 

Action  by  R.  R.  Clark  against  the  dty  of 
Statesville.  From  a  judgment  In  favor  of 
defendant,  plaintiff  appeals.    Afllnned. 

This  action  was  brought  to  determine  the 
validity  of  an  election  held  In  Statesville  on 
the  16th  day  of  August  1905.  under  the  pro- 
visions of  chapter  375,  p.  956,  of  the  Private 
Laws  of  1905,  at  which  election  the  question 
of  Issuing  $30,000  of  bonds  for  graded  school, 
water,  sewerage,  and  electric  light  purposes 
was  submitted  to  the  qualified  voters  of  said 
city.  The  only  question  in  the  case  Is,  as 
will  hereafter  appear,  whether  a  majority  of 
the  qualified  voters  of  the  city  voted  for  the 
issue  of  the  bonds.  The  proper  authoritlefl 
ordered  a  new  registration  for  the  said  elec- 
tion, under  and  by  virtue  of  chapt»  750,  S  3, 
of  the  Acts  of  1901.  At  the  time  of  the  elec- 
tion there  were  registered  on  the  permanent 
roll  of  registered  voters.  In  the  oflSce  of  the 
clerk  of  the  superior  court  the  names  of 
more  than  260  persona  residing  in  States- 
ville who  were  21  years  old  and  possessed 
the  qualifications  mentioned  in  article  0,  §  1* 
of  the  Constitution.  These  250  voters  were 
also  registered  on  the  old  registration  books 


of  Statesville  at  the  time  the  mayor  and 
aldermen  ordered  a  new  registration,  bar- 
ing registered  their  names  on  the  said  books 
during  the  month  of  March,  1908;  but  they 
did  not  register  their  names  again  on  the 
books  of  the  new  registration  ordered  by  the 
city  authorities.  The  permanent  roll  of  reg- 
istered voters,  kept  in  the  clerk's  office,  shows 
the  names,  alphabetically  arranged,  of  voters 
residing  in  each  of  the  four  precincts  Into 
which  Statesville  township  is  divided,  but 
does  not  show  which  of  the  voters  live  Inside 
the  dty  of  Statesville  and  which  live  out- 
side. There  is  no  permanent  roll  of  regis- 
tered voters  kept  by  the  authorities  of  States- 
ville. The  only  permanent  roll  is  the  one 
kept  by  the  clerk  of  the  court  as  above  stated. 
Statesville  township  covers  a  larger  territory 
than  the  city  of  Statesville,  and  a  number  of 
voters  on  the  permanent  roll  live  outside  of 
the  dty  limits.  But  the  250  voters  above 
mentioned  all  live  within  the  dty.  There 
were  329  voters  registered  on  the  new  regis- 
tration books,  and  of  these  223  voted  for 
graded  school  bonds  and  224  voted  for  water, 
sewerage,  and  electric  light  bonds.  The 
plaintiff  contends  that  the  names  of  the  250 
voters  registered  on  the  permanent  roll,  who 
were  also  on  the  old  registration  books  of  the 
dty,  but  who  failed  to  register  their  names 
on  the  books  of  the  new  registration  or« 
dered  by  the  dty,  ought  to  be  added  to  the 
329  names  on  the  new  registration  books  in 
order  to  ascertain  the  number  of  qualified 
voters  at  the  election.  If  this  is  done,  the 
total  number  of  qualified  voters  was  329f  250=a 
679,  and  ndther  of  the  dass  of  bonds  voted 
for  received  a  majority  of  the  qualified  votes. 
There  is  no  question  that  the  act  authorizing 
the  bonds  to  be  submitted  to  a  vote  of  the 
people  was  passed  in  accordance  with  the 
constitutional  requirements,  or  that  the  elec- 
tion was  regularly  called,  or  that  due  notice 
was  given  of  the  election  and  also  of  the  new 
registration ;  nor  is  there  any  objection  made 
to  the  election  or  to  the  issuing  of  the  bonds, 
except  that  herein  spedfled.  As  stated  by 
the  plaintiff's  counsel  In  his  brief,  the  only 
question  involved  in  this  appeal  Is  this: 
Were  the  250  persons  whose  names  were  reg- 
istered on  the  permanent  roll  and  also  on  the 
old  registration  books  of  the  city,  but  not  on 
the  books  of  the  new  registration  ordered  by 
the  dty,  qualified  Toters  at  the  election? 
After  the  election  was  held,  and  the  finding 
and  determination  of  the  duly  authorized 
canvassers  that  a  majority  of  the  qualified 
voters  had  cast  thdr  votes  In  favor  of  issu- 
ing bonds,  and  when  the  authorities  of  the 
dty,  who  were  charged  with  the  duty  of  Issu- 
ing the  bonds,  had  declared  their  purpose  to 
do  so,  the  plaintiff,  a  taxpayer  of  the  dty, 
brought  this  action  In  behalf  of  himself  and 
all  other  taxpayers  to  declare  the  election 
void  and  to  enjoin  the  issue  of  the  bonds. 
The  matter  came  on  to  be  heard  on  the  com- 
plaint and  answer,  the  foregoing  facts  taken 
therefrom  having  been  admitted,  and  It  was 
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adjudged  upon  due  consideration  that  tba 
election  was  valid,  amd  tibat  the  bonds,  when 
Issued,  win  be  valid  obligations  of  the  cit7* 
The  temporary  restraining  order  theretofore 
Issued  was  accordingly  dissoiyed,  and  the 
prayer  for  an  injunction  denied,  with  coeta 
The  plaintiff  excepted  and  appealed. 

J.  B.  Armfleld,  for  appellant  Armfleld  & 
Turner  and  Geo.  B.  Nicholson,  for  appellee. 

WAIiKER,  J.  (after  stating  the  case). 
The  decision  of  this  case  must  turn  upon  the 
construction  of  article  6  of  the  Constitution, 
and  especially  of  section  4  thereof;  it  being 
the  one  which  prescribes  a  certain  educational 
qualification  for  a  voter  and  the  payment  of 
his  poll  tax  before  he  shall  be  entitled  to 
vote,  and  provides  for  the  r^istration  of  all 
who  are  entitled  to  vote  without  having  suc- 
cessfully undergone  the  educational  test 
therein  required,  and  for  the  making  of  a 
permanent  record  of  such  registration.  It 
is  now  contended  by  the  learned  counsel  for 
the  plaintiff  in  this  case  that  this  reglstra* 
tion  of  voters  who  have  not  submitted  to  the 
educational  test  was  intended  to  be  perma- 
nent. In  the  sense  that  the  voter  can  register 
once  for  all  time  and  for  all  elections,  the 
permanent  record  required  to  be  made  answer- 
ing as  a  registration,  not  only  for  the  next, 
but  for  all  subsequent  elections,  such  a  voter 
not  being  required  ever  to  register  anew.  We 
are  unable  to  take  this  view,  though  it  has 
been  ably  argued  by  counsel  and  presented 
to  us  with  great  plausibility.  A  consideration 
of  article  6  of  the  Constitution,  and  of  the 
system  of  conducting  elections  in  this  state 
established  under  its  provisions,  leads  us 
without  any  hesitation  to  the  conclusion  that 
such  a  construction  would  defeat  the  main 
purpose  of  our  election  laws,  constitutional 
and  statutory,  and  produce  grave  and  serious 
results  in  their  operation.  The  meaning  of 
this  section  of  the  Constitution  is  to  our 
minds  unmistakable,  and  we  think  the  fram- 
ers  of  it  have  selected  words  most  apt  and 
adequate  to  express  that  meaning.  After 
prescribing,  in  sections  1  and  2,  certain  quali- 
fications for  a  voter,  it  is  provided  in  sec- 
tion 8  that  "every  person  offering  to  vote 
shall  be,  at  the  time,  a  legally  registered 
voter  as  herein  prescribed  and  in  the  manner 
hereafter  provided  by  law»  and  the  General 
Assembly  shall  enact  general  registration  laws 
to  carry  into  effect  the  provisions  of  this  arti- 
cle." In  section  4  we  find  that  every  person 
presenting  himself  for  registration  shall  be 
able  to  read  and  write  any  section  of  the 
Constitution  in  our  language,  and  before  he 
shall  be  entitled  to  vote  he  must  show  that 
he  has  paid  his  poll  tax  for  the  previous  year 
on  or  before  the  1st  day  of  May  of  the  year 
in  which  he  proposes  to  vote;  but  no  male 
person  who  was  on  January  1,  1867,  or  at 
any  time  prior  thereto,  entitled  to  vote  under 
the  laws  of  any  one  of  the  United  States 
wherein  he  then  resldedt  and  no  Uoeal  de- 


scendant ot  any  such  person,  shall  be  denied 
the  right  to  register  and  vote  at  any  election 
in  this  state  by  reason  of  his  failure  to  pos- 
sess the  educational  qualifications  therein 
prescribed.  Provision  is  then  made,  in  the 
same  section,  for  a  registration  of  all  voters 
of  the  latter  class  and  the  making  of  a  perma- 
nent roll  or  record  of  their  names.  This  was 
intended  to  be  done  most  clearly  for  the  sole 
purpose  of  furnishing  convenient  and  easily 
available  evidence  of  the  fact  that  those 
whose  names  appear  on  the  list  thus  made 
are  not  required  to  have  the  educational 
qualification.  The  educational  test  did  not 
apply  to  any  persons  who  themselves  were, 
or  whose  ancestors  were,  voters  on  January 
1, 1867,  and  to  ascertain  and  record  who  such 
persons  were  the  roll  was  required  to  be 
made.  The  registration  and  permanent  roll 
were  intended  to  be  a  substitute  for  the  edu- 
cational test  or  quallfication^-Hiothing  more, 
and  nothing  less.  This  appears  from  the 
language  that  no  person  thus  registered 
"shall  be  denied  the  right  to  register  and  vote 
at  any  election  in  this  state  by  reason  of  his 
failure  to  possess  the  educational  qualifica- 
tions herein  prescribed."  In  all  other  re- 
spects the  two  classes  of  voters,  those  who 
are  educationally  qualified  and  those  other- 
wise qualified  under  said  section,  are  to  re- 
main on  the  same  footing  and  to  be  subject 
alike  to  the  same  laws  regulating  the  exer- 
cise of  the  elective  franchise.  The  context 
plainly  shows  that  this  was  the  intention  and 
should  be  the  construction  of  the  section,  and 
good  and  valid  reasons  can  be  urged  in  its 
support  and  in  favor  of.  the  policy  adopted. 
It  cannot  be  doubted  that  it  was  the  purpose 
to  arrange  the  voters  of  this  state  into  two 
classes,  one  with  the  educational  qualifica- 
tion and  the  other  without  it,  but  with  an- 
other qualification  deemed  to  be  sufficient  in 
the  place  of  it  But,  when  they  are  thus 
classified  and  brought  to  a  position  of  equali- 
ty of  privilege  in  the  exercise  of  the  right  to 
vote,  why  discriminate  against  the  former 
class  by  requiring  them  to  register  at  each 
successive  election,  if  so  provided  by  statute, 
in  favor  of  the  latter,  by  relieving  them  of 
this  burden.  Is  it  not  more  reasonable  to  sup- 
pose that  the  "registration  and  permanent 
record"  were  merely  intended  to  preserve  the 
evidence  as  to  who  had  thus  qualified  them- 
selves under  the  secodd  of  the  provisions  of 
that  section? 

But  the  construction  may  well  be  sustained 
by  either  of  two  other  reasons.  There  is  a 
condition  annexed  in  section  4  to  the  right  of 
persons  thus  registered  on  the  permanent  roll 
to  vote  "in  all  elections  by  the  people  of  this 
state,"  namely,  ^'unless  disqualified  under 
section  2  of  this  article  and  provided  that 
such  person  shall  have  paid  his  poll  tax  as 
above  required."  Now,  section  2  requires,  as 
a  qualification  for  voting,  a  residence  in  the 
state  for  two  years,  in  the  county  six  months, 
and  in  the  precinct  or  ward  or  other  election 
district  four  months*  next  preceding  the  elec- 
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tion,  with  a  proviso  that  removdl  from  one 
voting  precinct  to  another  shall,  after  four 
months  from  the  time  of  such  removal,  de- 
prive the  voter  of  the  right  to  vote  In  his 
former  precinct,  and  he  cannot  vote,  of 
course,  without  registration  in  hiB  new  pre- 
cinct ;  and  it  also  provides  that  conviction  of 
a  felony  punishable  by  imprisonment  in  the 
penitentiary  shall  disqualify  him  as  a  voter 
until  restored  to  citizenship  in  the  manner 
prescribed  by  law.  It  is  evident  from  this 
reference  in  section  4  to  section  2  that  it  was 
not  intended  to  do  more  for  the  one  class 
than  for  the  other.  They  must  all  comply 
with  the  general  provisions  of  the  election 
laws,  enacted  for  the  purpose  of  securing 
regularity  and  certainty  in  the  methods  of 
holding  elections  and  of  protecting  the  ballot 
box  against  fraudulent  voting.  There  is  no 
reason  why  this  class  of  voters,  those  who  are 
to  be  on  the  permanent  roll,  should  be  exempt 
from  the  operation  of  those  laws,  which  do 
not  equally  apply  to  the  other  class.  The 
object  of  the  lawmakers  ^can  be  well  and  fully 
accomplished  without  such  discrimination  as 
between  different  classes  of  voters.  But  we 
think  the  very  words  of  section  4  exclude  any 
other  conclusion  as  to  the  meaning  of  the 
organic  law  upon  this  subject.  The  language 
is  that  no  such  person  who  could  vote,  or 
whose  ancestor  could  vote,  on  January  1, 
1867,  "shall  be  denied  the  right  to  register 
and  vote  at  any  election  in  this  state  by 
reason  of  his  failure  to  possess  the  prescribed 
educational  qualifications,  provided  he  shall 
have  registered  in  accordance  with  the  terms 
of  this  section  prior  to  December  1,  1908." 
He  shall  not  be  denied,  not  the  right  to  vote, 
we  observe,  but  the  right  "to  register  and 
vote,"  provided  he  complies  with  the  section 
by  registering  on  the  permanent  roll  or 
record.  Transposing  terms,  the  result  will 
clearly  be  this:  that,  if  he  registers  for  the 
permanent  roll,  he  shall  not  be  denied  "the 
right  to  register  and  vote"  in  any  future  elec- 
tion by  reason  of  his  failure  to  possess  the 
educational  qualification.  This  is  too  plain, 
we  think,  to  admit  of  the  likelihood  of  any 
misapprehension  as  to  the  true  meaning.  He 
must  register  before  he  can  vote.  The  con* 
structlon  which  we  have  settled  upon  is  the 
one  which  has  received  the  full  sanction  and 
approval  of  the  Legislature,  as  is  evidenced 
by  the  language  of  section  9  of  chapter  650  of 
the  Acts  of  1901,  being  the  act  providing  for 
permanent  registration  of  all  persons  en- 
titled to  vote  under  section  4  of  article  6  of 
the  Constitution,  and  that  section  of  chapter 
550  of  the  act  of  1901  is  especially  a  legisla- 
tive interpretation  of  the  meaning  of  section  4 
of  article  6  of  the  Ck>nstitution  in  this  respect, 
that  the  requirement  of  registration  for  the 
••permanent  record,"  in  lieu  of  the  test  of 
reading  and  writing  any  section  of  the  CJon- 
stitution,  is  only  a  superadded  qualification, 
and  does  not  dispense  with  any  of  the  quali- 
fications a  voter  ordinarily  required.  This 
can  readily  be  Inferred  from  the  language  of 


said  section,  which  is  as  follows:  "Any  per- 
son holding  a  certificate  of  registration  as 
h^ein  provided  for  shall  be  entitled  to  regis- 
ter in  any  county  of  this  state,  notwithstand- 
ing his  inability  to  read  and  write,  provided 
that  he  shall  be  otherwise  qualified  as  an 
elector." 

We  have  not  adverted  specially,  in  this  con- 
nection, to  section  3  of  article  6  of  the  Con- 
stitution, by  which  it  Is  required  that  every 
person  offering  to  vote  shall  be  at  the  time 
legally  registered,  as  prescribed  In  that  In- 
strument and  In  the  manner  thereafter 
provided  by  law,  and  by  which  It  Is  further 
directed  that  the  Legislature  shall  enact 
"general"  registration  laws,  as  distinguished 
from  any  special  registration  laws,  to  carry 
into  effect  the  provisions  of  that  article. 
This  manifests  clearly  the  Intent  that  while 
the  person  duly  registered  on  the  "permanent 
record"  should  have  the  general  right  forever 
thereafter  to  vote  in  all  elections,  it  being  the 
same  right  precisely  he  would  have  had  If  the 
amendment  had  not  been  adopted,  yet  he 
shall  enjoy  and  exercise  this  right  subject  to 
the  other  provisions  of  law  concerning  elec- 
tions and  to  the  same  extent  as  they  affect 
other  voters  who  can  read  and  write.  The 
mere, fact  that  he  or  his  ancestor  had  voted 
In  1807  was  surely  not  Intended  to  lift  him  to 
a  higher  plane  of  citizenship,  or  to  accord  to 
him  greater  privileges  or  immunities  as  a 
voter,  than  the  educated  man.  Some  were 
freed  from  the  disability  of  Illiteracy,  and 
others  permitted  to  vote  if  they  or  their  an- 
cestors had  voted  In  1807.  That  Is  all.  Tfaey 
were  not,  therefore,  exempt  from  the  full 
operation  of  all  other  laws  Intended  to  safe^ 
guard  the  ballot  box,  and  there  Is  no  sound 
reason  why  they  should  be.  Any  other  pro- 
vision might  well  have  been  challenged  and 
opposed  by  the  people  as  unwise  and  Inex- 
pedient This  construction  preserves  and 
secures  unimpaired  to  the  voter  on  the  p^- 
manent  record  the  very  right  which  it  was 
the  purpose  that  he  should  enjoy  under  the 
Constitution,  and  to  its  fullest  extent  Any- 
thing more  than  that  would  be  an  unfair 
discrimination  against  other  voters,  and  we 
should  not  for  a  moment  suppose  the  people 
Intended  that  any  such  result  should  follow 
the  adoption  of  the  amendment 

We  take  it  to  be  now  thoroughly  settled 
that,  contrary  to  s<Mne  earlier  adjudications, 
registration  is  necessary  to  qualifications  as  a 
voter,  so  that,  when  the  law  requires  that  a 
majority  of  the  qualified  vot^s  should  have 
cast  their  votes  for  a  given  proposition  before 
it  becomes  the  law,  it  means  a  majority  of  the 
registered  voters.  Norment  v.  Charlotte,  85 
N.  C.  887 ;  Southerland  v.  Goldsboro,  96  N.  C. 
49,  1  S.  B.  700;  Duke  ▼.  Brown,  96  N.  0.  127, 
1  S.  B.  878;  McDowell  ▼.  Construction  Co., 
96  N.  C.  514,  2  S.  B.  361 ;  Wood  v.  Oxford,  97 
N.  C.  227,  2  S.  B.  653.  These  cases  reversed 
the  former  rulings  on  the  subject  in  Railroad 
V.  Commissioners,  72  N.  C.  486,  and  Relger 
▼.  Commissioners,  70  N.  C.  319.    The  can- 
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vassers  proceeded  upon  the  correct  principle 
In  ascertaining  that  a  majority  of  the  quail* 
fled  voters  of  StateBviUe  had  cast  their  ballots  in 
favor  of  issuing  the  bonds.  This  results 
from  our  construction  of  the  Constitution, 
when  considered  in  connection  with  the  cases 
just  cited,  which  define  who  is  a  "qualified 
voter"  within  the  meaning  of  those  words  as 
used  in  (±apter  375,  p.  956,  of  the  Private 
Acts  of  1905,  under  which  this  election  was 
held,  and  in  other  similar  acts. 

His  honor,  Judge  Long,  to  whom  the 
matt»  was  submitted  for  decision,  was  of 
opinion,  and  so  adjudged,  that  as  far  as  ap- 
peared the  election  was  tn  all  respects  proper- 
ly conducted  and  the  result  correctly  declared, 
and  that  the  bonds  will  not  be  invalid  for  any 
reason  now  assigned  by  the  plaintiiL  In  this 
opinion  and  judgment  we  concur. 

Afiftrmed* 

CU9N.  a«)8) 

BIDWELL  V.  BIDWELL. 

(Supreme  Court  of  North  Carolina.    Oct  81t 
1906.) 

L  Husband  and  Wife  —  Maintknanck  — 
Pabtiks— -Status. 
Where  plaintiff  and  defendant  had  bean  di- 
vorced a  vinculo,  plaintiff  was  not  entitled  to  main- 
tain a  suit  against  her  husband  for  maintenance, 
anthorised  by  Code,  f  1292,  in  the  absence  of  a 
showing  that  the  dTvorce  was  void  and  that 
tliey  were  husband  and  wife  at  the  time  the  suit 
was  brought.  • 

Z  DiVOBCE— FOBEION   DiVOBCB— RKS  JuDIOA- 
TA. 

After  defendant  had  acquired  an  absolute 
divorce  from  plaintiff  in  North  Dakota,  in  an 
action  in  which  olaintiff  appeared,  plaintiff  sued 
for  divorce  in  Massachusetts,  where  she  was 
a  resident,  and  her  libel  was  dismissed  on  the 
gionnd  that  the  North  Dakota  divorce  was  valid 
and  a  bar  to  the  action.  Held  that,  plaintiff 
in  a  suit  for  maintenance  having  made  no  claim 
that  the  Massachusetts  decree  was  fraudulent  or 
invalid,  she  was  bound  thereby,  and  was  not  en- 
titled to  claim  that  a  marriage  still  existed. 

[Ed.  Note.— For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Divorce,  S  835.] 
8.  Same— ESTOPPEL;    ^       ^,  ^ 

Defendant  obtamed  a  divorce  from  plain- 
tiff in  North  Dakota,  in  an  action  in  which 
she  appeared,  and  was  awarded  $10,000  and  the 
care  and  custody  of  a  minor  child.  After  6^ 
years  plaintiff  instituted  suit  for  divorce  in 
Massachusetts,  which  was  determined  against 
her  on  the  ground  that  the  North  Dakota  di- 
vorce was  valid  and  a  bar  to  further  proceed- 
higs.  Held,  that  plaintiff  was  thereby  estopped, 
after  defendant  had  married  another  woman  by 
whom  he  had  had  a  child,  from  asserting  anv 
further  claim  against  him  for  pecuniary  al- 
lowances. 

[Ed.  Note. — For  cases  in  pohit,  see  vol.  17, 
Cent.  Dig.  Divorce,  §  842.] 

Appeal  from  Superior  Court,  Wake  County; 
NeaU  Judge. 

Action  by  Ella  J.  Bidwell  against  George 
H.  Bidwell.  From  a  judgment  in  favor  of 
defendant,  plaintiff  appeals.    Affirmed. 

Glrll  action  under  section  1292  of  the  Code 
to  recover  for  support  and  maintenance  of 
plaintiff  and  her  minor  child*  Plaintiff  al- 
leged that  plaintiff  and  defendant  were  man 


and  wife,  that  defendant  had  unlawfully 
abandoned  plaintiff,  and  failed  to  provide 
reasonable  subsistence  for  plaintiff  and  her 
minor  child,  though  fully  able  to  do  so.  De- 
fendant answered,  denying  that  he  had 
wrongfully  deserted  plaintiff,  charged  the 
separation  to  plaintiff's  own  conduct,  and, 
further,  set  up  the  record,  proceedings,  and 
decrees  of  two  courts— one  in  North  Dakota, 
in  which  the  preset  defendant  was  awarded 
an  absolute  divorce,  and  the  second  a  record 
and  decree  of  Massachusetts,  in  which  the 
present  plaintiff  sued  the  present  defendant 
for  absolute  divorce,  and  in  which  there  was 
a  decree  that  the  divorce  granted  in  the 
North  Dakota  court  was  valid  and  binding, 
and  that  plaintiff  and  defendant  did  not  hold 
the  relationship  of  man  and  wife — and  set  up 
these  two  records  and  decrees  as  an  estoppel 
in  bar  of  relief.  Plaintiff  replied  to  the 
answer,  and  averred  that  the  decree  of  di- 
vorce granted  by  the  court  in  North  Dakota 
was  null  and  void,  and  should  be  so  held, 
because  at  the  time  of  the  institution  of  said 
suit  and  proceedings  and  decree  therein 
neither  plaintiff  nor  defendant  had  any  bona 
fide*  domicile  in  North  Dakota,  "but  that  de- 
fendant had  gone  to  said  state  with  no  in- 
tent or  purpose  of  becoming  a  resident  or  ac- 
quiring a  bona  fide  domicile  therein,  but  with 
the  sole  purpose  of  obtaining,  by  fraud  and 
secretly,  a  divorce  from  plaintiff.**  Further 
replying,  plaintiff  averred  that  the  plaintiff 
was  forced  by  stress  of  want  and  dire  neces- 
sity, being  penniless,  friendless,  homeless, 
and  in  a  strange  land,  either  to  accept  such 
terms  as  the  present  defendant  might  dictate 
or  go  hence  in  destitution  for  herself  and 
infant  childt  and  under  and  by  virtue  of  this 
hard  duress,  from  a  necessity  from  which 
there  was  no  escape,  she  took  the  money  he 
agreed  to  give  her.  There  was  evidence  to 
the  effect  that  the  present  plaintiff  had  ap- 
peared and  answered  in  the  suit  in  North  Da- 
kota, that  the  decree  of  divorce  was  entered 
after  investigation  had,  and  the  plaintiff  in 
this  suit  had  been  awarded  and  paid  $10,000 
as  a  full  and  reasonable  allowance  for  the 
care,  education,  and  maintenance  of  her  minor 
child.  It  further  appeared  that  at  the  time 
of  the  institution  of  the  suit  in  Massachusetts 
by  the  present  plaintiff,  and  pending  the  pro- 
ceedings therein,  the  said  plaintiff  was  a 
citizen,  resident,  and  domiciled  in  Massachu- 
setts, and  defendant  had  appeared  and  an- 
swered to  the  libel  filed  in  the  cause. 

The  record  of  findings  of  fact  and  con- 
clusions of  law  in  which  the  decree  of  absolute 
divorce  was  awarded  in  the  North  Dakota 
suit  are  as  follows:  "(1)  That  plaintiff  now 
is,  and  at  all  times  since  more  than  90  days 
preceding  the  commencement  of  this  action 
has  been,  in  good  faith  a  resident  of  North 
Dakota,  and  that  defendant  is  a  resident  of 
Springfield,  Mass.,  but  is  now  in  this  state; 
(2)  that  phaintiff  is  now  about  26  years  of 
age  and  defendant  is  now  about  29  years  of 


56 


52  SOUTHEASTERN  RBPORTBU. 


(N.O. 


age;  (S)  tbat  on  December  9,  1890,  plaintiff 
and  defendant  were  married,  and  that  said 
marriage  has  never  been  annulled  or  dis- 
solved; (4)  that  there  are  two  children^ 
living  issue  of  said  marriage  between  plain- 
tiff and  defendant  herein,  to  wit,  Mary 
Beulah,  a  girl  four  years  of  age,  and  Maud, 
a  girl  two  years  of  age,  the  former  of  which 
is  in  the  custody  of  the  plaintiff,  and  the 
latter  in  the  care  and  custody  of  the  defend- 
ant; (5)  that  plaintiff  and  defendant  lived 
together  after  their  said  marriage  as  husband 
and  wife  until  about  the  month  of  December, 
1893»  at  which  last-mentioned  t|me  they 
separated,  and  have  lived  separate  and  apart 
ever  since;  (6)  that  this  is  an  action  for  di- 
vorce, and  that  this  court  has  full  Jurisdic^ 
tion  of  both  the  parties  thereto  and  of  the 
subject-matter  of  the  action;  (7)  that  defend- 
ant, as  appears  from  the  proofs  herein,  has 
been  and  is  guilty  of  willful  desertion  of 
the  plaintiff,  and  that  such  desertion,  as 
shown  by  the  proofs  herein,  is  cause  for  full 
and  absolute  divorce  under  the  laws  of  this 
state;  (8)  that  the  true  and  best  interests  of 
the  parties  and  of  the  minor  children  of  the 
parties  all  require  that  the  custody  of  said 
minor  child  Mary  Beulah  be  awarded  to  and 
confirmed  in  the  plaintiff,  and  the  custody  of 
said  minor  child  Maud  be  awarded  to  and 
confirmed  in  the  defendant;  (9)  that  from  the 
proofs  as  they  appear  herein  the  sum  of 
$10,000  is  a  fair,  reasonable,  and  Just  sum 
to  be  paid  by  the  plaintiff  to  the  defendant 
for  the  support,  care,  custody,  maintenance* 
and  education  of  said  minor  child  Maud,  and 
that  the  decree  herein  should  require  plain- 
tiff to  pay  said  sum  to  defendant  in  tbat  be- 
half, but,  and  the  decree  shall  so  provide, 
the  payment  of  said  $10,000  shall  be  in  full 
discharge  of  all  obligations  of  the  plaintiff 
to  the  defendant,  including,  not  only  in  be- 
half of  said  minor  child  Maud,  but  also  in 
full  discharge  of  all  obligations  from  him  to 
her  of  or  on  account  of  alimony,  support, 
money,  rights  of  dower,  if  any,  and  any  and 
all  other  obligations  whatever,  except  there 
be  reserved  to  the  said  defendant  her  right 
of  dower,  if  any  she  have,  in  a  certain  farm 
in  the  state  of  North  Carolina,  called  and 
known  as  the  'Moore  farm,*  near  Franklin, 
in  the  county  of  Macon,  in  said  state,  former- 
ly owned  by  plaintiff;  (10)  that  justice  to  the 
parties  require,  and  that  the  decree  shall  so 
provide,  that  each  of  the  parties  may  visit 
the  child  in  the  care  and  custody  of  the  other 
at  reasonable  times  and  places  provided  In 
that  behalf,  however,  that,  when  defendant 
desires  to  visit  the  said  minor  child  Mary 
Beulah,  she  shall  not  be  required  to  do  so 
at  the  home  of  the  plaintiff's  parents  or  rela- 
tives, but  may  do  so  at  the  house  of  some 
disinterested  friend,  and  with  such  child  in 
the  then  temporary  custody  of  such  disin- 
terested friend  or  of  the  plaintiff.  Let  judg- 
ment be  entered  herein  in  conformity  with 
the  foregoing  by  the  clerk  of  the  district 
court,"  etc.  Signed  by  W.  S,  Lauder,  Judge, 
etc.,  September  20, 1895. 


And  the  proceeding  and  decree  In  the  libel 
for  divorce  entered  in  Massachusetts  are  as 
follows:  "Respectfully  libels  and  represents 
Ella  J.  Bidwell,  of  Springfield,  Mass.,  that  she 
was  lawfully  married  to  Geo.  H.  Bidwell, 
now  of  Culasaja,  in  North  Oarolina,  at 
Walhalla,  In  South  Oarolina,  on  the  9th  day 
of  December,  1890,  and  thereaf terwards  your 
libelant  and  the  said  Geo.  H.  Bidwell  lived 
together  as  husband  and  wife  in  this  common- 
wealth, to  wit,  at  Chester,  in  said  county, 
and  that  your  libelant  has  lived  In  this 
commonwealth  for  five  years  last  preceding 
the  filing  of  this  libel;  that  your  libelant  has 
always  been  faithful  to  her  marriage  vows 
and  obligations,  but  the  said  Geo.  H.  Bidwell, 
being  wholly  regardless  of  the  same  at  Oul- 
asaja,  in  North  Carolina,  on  Friday,  the  1st 
day  of  December,  1898,  or  thereabout,  with- 
out Just  cause  willfully  and  utterly  deserted 
your  libelant,  which  desertion  has  continued 
for  three  consecutive  years  next  prior  to  the 
filing  of  this  libel.  Wherefore  your  libelant 
prays  that  a  divorce  from  the  bonds  of  matri- 
mony may  be  decreed  between  your  libelant 
and  the  said  Geo.  H.  Bidwell,  and  that  the 
care  and  custody  of  Maud  Bidwell  and  Beulah 
Bidwell,  both  minor  children  of  said  libelant 
and  libelee,  may  be  decreed  to  her,  and  that 
said  libelee  may  be  decreed  to  pay  alimony 
to  your  libelant  in  the  sum  of  $50,000,  and  for 
such  other  orders  and  decrees  as  to  your 
honors  shall  seem  meet  and  as  justice  may 
require."  Signed  by  Ella  J.  Bidwell,  Feb- 
ruary 4,  1902. 

The  foregoing  libel  was  entered  in  this 
court  on  the  10th  day  of  February,  1902, 
when  the  libelant  appeared  by  her  attorneys. 
Bates  &  Armington,  and  the  libelee  appeared 
by  his  attorney,  E.  H.  Lathrop,  and  on  the 
back  of  said  libel  is  the  following  acceptance 
of  service:  **i  accept  service  of  this  precept 
and  appear  for  the  libelee,  reserving  all 
rights."  Signed  by  E.  H.  Lathrop,  attorney 
for  libelee.    February  10,  1902. 

And  on  March  19,  1902,  the  libelee  filed 
his  answer  as  follows:  "The  libelee  denies 
each  and  every  allegation  In  the  libel,  except 
said  marriage,  and  that  he  neither  denies 
nor  admits,  but  leaves  the  libelant  to  prove. 
If  the  libelant  shall  prove  said  alleged  mar^ 
riage,  the  libelee  alleges  that  he  was  divorced 
from  the  libelant  by  the  district  court  of 
Cass  county,  state  of  North  Dakota,  a  court 
of  competent  Jurisdiction  and  having  juris- 
diction of  the  cause  and  both  parties  there- 
to, prior  to  the  beginning  of  this  libel,  to 
wit,  September  21,  1895,  and  which  decree 
of  divorce  is  In  full  force  and  effect,  and 
was  at  the  time  of  bringing  this  libel.  The 
libelee  further  says  that  the  libelant  haa 
brought  two  libels  against  him  prior  to  this 
one,  in  which  said  divorce  has  been  pleaded, 
all  of  said  proceedings  being  in  this  county 
and  of  record  here;  that  last  proceeding' 
was  filed  in  this  county  AprU  12,  1897,  and 
was  dismissed  -January  6,  1902;  that  said 
libelee  therein  pleaded  said  divorce  granted 
to  him  as  aforesaid  in  North  Dakota,  and 
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your  libelee  says  that  the  Issue  in  this  case 
has  been  adjudicated  in  this  court,  and  the 
libelant  is  barred  from  proceedings  in  this 
action  thereby,  and  from  being  granted 
divorce  as  prayed  for."  Signed  by  B.  H. 
Lathrop,  attorney  for  libelee. 

On  March  25th  there  was  a  full  hearing  of 
the  evidence,  and  on  March  26th  the  follow- 
ing decree  was  filed  in  the  case  in  the  Maa- 
sachnsetts  court :  "This  case  came  on  to  be 
heard  on  Tuesday,  March  2S,  1902,  before 
Mr.  Justice  Maynard;  both  parties  ai^)ear- 
Ing  by  their  respective  counsel  [naming  them]. 
Now,  it  appeared  up<m  the  hearing  of  said 
cause  that  prior  to  the  bringing  of  this  libel, 
to  wit,  September  20,  18d5,  the  said  libelee 
in  the  above-entitled  action,  the  said  Geo. 
H.  Bidwell,  was  divorced  from  the  said 
libelant,  the  said  Ella  J.  Bidwell,  by  the  dis- 
trict court  for  the  Third  judidal  district  of 
North  Dakota,  for  a  cause  of  divorce  recog- 
nized in  said  North  Dakota  and  in  this  com- 
monwealth, said  district  court  having  had 
Jurisdiction  of  both  cause  and  parties,  both 
parties  appearing  therein  personally  and 
by  counsel,  and  the  libelee  having  filed  an 
answer  to  said  libel,  and  it  further  appeared 
that  neither  before  nor  since  the  filing  of 
this  libel  was  the  said  Geo.  H.  Bidwell  an 
inhabitant  of  this  commonwealth.  It  is 
hereby  decreed  and  determined  that  this 
libel  is  hereby  dismissed,  and  that  said  decree 
of  divorce  granted  by  said  district  court  of 
North  Dakota  and  pleaded  herein  is  a  good 
and  valid  divorce  in  this  commonwealth, 
and  that  the  parties  are  concluded  thereby. 
We  hereby  assent  to  this  decree."  Signed 
by  counsel  of  both  parties  and  certified  by 
the  clerk  of  the  court 

The  Jury  having  been  impaneled,  and  the 
above  records  presented,  further  proceed- 
ings were  had  as  follows:  'rrhis  cause 
coming  on  to  be  heard  after  the  introduction 
of  the  exemplified  copies  of  the  records  and 
decrees  in  the  case  of  Geo.  H.  Bidwell  against 
Ella  Bidwell,  rendered  in  the  court  of  North 
Dakota,  as  alleged  in  the  answer,  and  the 
records  and  decrees  in  the  case  of  Ella  J. 
Bidwell  against  Geo.  H.  Bidwell,'  rendered  in 
the  superior  court  of  Hampden  county,  Mas- 
sachusetts, the  plaintiff  offered  testimony 
tending  to  prove  that  the  defendant  went  to 
North  Dakota,  not  intending  to  become  a 
resident  of  that  state,  and  testimony  tending 
to  prove  the  other  matters  alleged  in  the 
replication.  Thereupon  the  court  intimated 
to  the  counsel  for  plaintiff  that  he  would 
charge  the  Jury  that  the  plaintiff  was 
estopped  by  the  Massachusetts'  decree,  not- 
withstanding the  matters  alleged  in  the 
replication  touching  the  validity  of  the' North 
Dakota  decree,  and  In  deference  to  that  in- 
timation the  plaintiff  submitted  to  a  Judg- 
ment of  nonsuit  and  appealed." 

Argo  &  Shaffer  and  Douglass  &  Simms,  for 
appellant  Busbee  &  Busbee^  Shepherd  & 
8hepherd«  and  Jones  &  Johnston,  for  appellee. 


HOKE,  J.  (after  stating  the  case).  On 
the  facts  presented  for  our  consideration, 
the  right  of  the  plaintiff  to  the  relief  demand- 
ed depends  on  whether  the  plaintiff  and  de- 
fendant are  now  husband  and  wife.  Sklt- 
tletharpe  v.  Skittletharpe,  130  N.  O.  72,  40 
S.  E.  851.  It  wUl  be  noted  that  the  plain- 
tiff in  her  reply  assails  the  validity  of  the 
North  Dakota  decree,  first,  for  lack  of  Juris- 
diction, and,  second,  for  that  the  same  was 
obtained  by  fraud  and  duress.  But  no  such 
impeaching  allegations  are  made  against 
the  proceedings  and  decree  of  the  court  of 
Massachusetts.  This  being  true,  we  are  of 
(pinion  that  the  latter  decree  conclusively 
determines  that  the  plaintiff  and  defendant 
are  no  longer  husband  and  wife,  and  that 
the  plaintiff  has  therefore  no  right  to  further 
support  from  the  defendant 

It  is  accepted  doctrine  that  so  far  as  the 
subject-matter  of  the  controversy  is  concern- 
ed, actions  for  divorce  deal  with  the  status 
of  the  parties,  and  that  Jurisdiction  in  such 
actions  is  dependent  upon  the  domicile  of 
the  parties  at  the  time  the  decrees  are  ren- 
dered. Where  neither  party  has  a  domicile 
in  the  state  of  the  forum,  such  court  having 
no  Jurisdiction  of  the  subject-matter  of  the 
controversy,  a  decree  of  divorce  is  void, 
though  both  parties  may  have  appeared  and 
voluntarily  submitted  themselves  to  the 
Jurisdictioa  of  the  court  Where  the  plaintiff 
only  is  domiciled  in  the  state  of  the  forum« 
and  has  obtained  a  decree  of  divorce  for  a 
cause  recognized  as  valid  In  such  state,  after 
constructive  service  of  process  on  the  defend- 
ant according  to  the  course  and  practice  of 
the  court,  there  has  heretofore  been  diversity 
of  opinion  as  to  the  extent  and  binding  force 
of  such  a  decree  in  other  Jurisdictions.  North 
Carolina  has  heretofore  held  against  the 
validity  of  such  a  decree  by  the  courts  of 
other  states  as  affecting  the  status  of  her 
own  citizens.  The  better  doctrine,  however, 
now  seems  to  be  that  where  the  domicile  of 
the  plaintiff  has  been  acquired  in  good  faith, 
and  not  in  fraud  or  violation  of  some  law 
of  a  former  domicile,  a  divorce  of  this  kind 
should  be  recognized  as  binding  everywhere 
— certainly  within  the  Jurisdiction  of  the 
United  States  or  any  one  of  them.  Atherton 
V.  Atherton,  181  U.  S.  155,  21  Sup.  Ct  544, 
45  L.  Ed.  794;  Andrews  v.  Andrews,  188 
U.  S.  14,  28  Sup.  Ct  237,  47  L.  Ed.  366.  The 
case  of  Atherton  v.  Atherton  does  not  estab- 
lish the  proposition  here  stated  on  precisely 
similar  facts  to  the  case  before  us,  or  It 
would  be  controlling;  but  the  general  tenor 
of  the  decision  would  seem  to  favor  this  con- 
clusion. Where,  however,  the  action  is  in- 
stituted and  the  decree  obtained  in  the  state 
of  the  plaintiff's  domicile,  and  the  defend- 
ant has  been  served  with  process  within  the 
Jurisdiction  of  the  forum  or  has  voluntarily 
appeared  and  answered,  all  the  decisions  are 
agreed  that  a  decree  in  such  case  is  valid, 
both  in  rem  and  in  personam,  and  will  bind 
and  conclude  the  parties  everywhera    Jones 
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y.  Jones,  108  N.  T.  415,  15  N.  B.  707,  2  Am. 
St  Rep.  447;  Arrington  y.  Arrlngton,  102 
N.  C.  491,  9  S.  E.  200.  The  proceedings  and 
decree  of  the  court  of  Massachusetts  are  of 
the  latter  character. 

It  is  admitted  or  established  that  the  plain- 
tiff in  that  suit,  as  she  is  in  this,  was  at  the 
time  and  still  is  resident  and  domiciled  in 
the  state  of  Massachusetts.  Her  libel  was 
for  the  purpose  of  obtaining  an  absolute 
diyorce  from  the  defendant  He  appeared 
and  answered,  and  set  up  the  proceedings 
and  decree  of  the  North  Dakota  court  in  bar 
of  the  plaintiff's  demand.  The  Massachusetts 
court,  after  full  hearing,  dismissed  the  libel 
on  the  ground  that  the  North  Dakota  decree 
was  yalid  and  that  the  status  of  the  parties 
was  not  that  of  husband  and  wife.  There 
is  here  no  allegation  or  claim  that  the  Massa- 
chusetts court  was  without  jurlsdictidn,  or 
that  the  decree  of  such  court  was  procured  by 
fraud.  The  inyestigation  and  decree  necessa- 
rily passed  upon  and  determined  the  yery  ques- 
tions inyolyed  here.  The  court  had  juris- 
diction both  of  the  cause  and  the  parties, 
and  the  conclusion  is  not  open  to  further 
inyestigation.  True,  the  case  on  appeal  states 
that  the  plaintiff  was  ready  to  produce  testi- 
mony that  the  defendant  neyer  had  any 
domicile  In  North  Dakota,  and  that  such  court 
was  without  Jurisdiction,  and  that  the  de- 
cree of  the  Dakota  court  was  obtained  by 
fraud  and  duress.  The  answer  Is  that  the 
yaiidity  of  the  diyorce  has  been  established 
by  a  decree  of  a  competent  court  haying  foil 
jurisdiction  In  the  cause,  where  the  yery 
questions  she  now  seeks  to  raise  had  been, 
or  could  haye  been,  passed  upon  and  deter^ 
mined,  and  that  the  plaintiff  Is  thereby 
estopped  from  further  question  concerning 
them.  Jenkins  y.  Johnston,  67  N.  G.  149; 
Tuttie  y.  Harrill,  85  N.  C.  456;  McElwee  y. 
Blackwell,  101  N.  C.  192.  7  S.  E.  893 ;  Thurston 
y.  Thurston,  99  Mass.  S9 ;  Hood  y.  Hood,  110 
Mass.  463;  Bradley  y.  Bradley,  160  Mass. 
258,  85  N.  B.  482 ;  Cromwell  y.  County  Sac, 
94  U.  S.  851,  24  li.  Ed.  195. 

It  is  suggested  that  the  decree  of  the 
Massachusetts  court  is  a  consent  decree,  and 
for  that  reason  is  not  binding  or  conclusive 
between  the  parties  in  actions  of  this  charac- 
ter. The  question,  however,  does  not  arise 
on  this  record ;  for  we  are  clearly  of  opinion 
that  this  is  not  a  decree  by  consent  The 
entire  record  discloses  that  the  case  was  con- 
ducted throughout  as  an  adversary  proceed- 
ing, and  judgment  was  entered  after  full 
and  due  inquiry  into  the  facts.  Our  deci- 
sion of  the  cause  is  in  accord  with  the  general 
equities  of  the  case,  as  Indicated  by  the 
course  of  events  and  the  conduct  and  present 
status  of  the  parties.  The  plaintiff,  having 
appeared  and  answered  in  the  suit  in  North 
Dakota,  receives  $10,000  awarded  her  in  that 
case  for  the  care  and  custody  of  her  minor 
child.  After  a  delay  of  6%  years  she  in- 
stitutes her  own  suit  for  divorce  in  Mas- 
sachusetts, which  Is  determined  against  her, 


and  In  which  she  Is  awarded  • 


' thousand 


dollars  by  way  of  allowance.  Again,  after 
considerable  delay,  in  apparent  acquiescence, 
she  brings  this  suit,  seeking  further  allow- 
ance for  support  The  defendant.  In  the 
meanwhile,  in  reliance  on  the  decrees  of  two 
courts — one  of  them  certainly  having  full 
jurisdiction  of  both  cause  and  parties — ^haa 
married  another  woman  and  had  a  child 
born  to  him  by  this  marriage. 

Apart  from  the  estoppel  by  record  on  the 
principal  question,  there  is  strong  authority 
for  holding  that  the  plaintiff  is  estopped  by 
conduct  in  pals  from  asserting  any  further 
claim  for  pecuniary  allowance  against  the 
defendant  Nichols  v.  Nichols,  25  N.  J.  Eq. 
60;  Mohler  y.  Shank's  Estate,  93  Iowa,  273, 
61  N.  W.  981,  84  L.  R.  A.  161,  57  AuL  St  Rep. 
274;  Bally  v.  Bally,  44  Pa.  274,  84  Am.  Dec. 
489.  There  should  be  an  end  to  this  litiga- 
tion. The  defendant  may  well  invoke  for  hla 
protection  the  maxim,  "Nemo  debet  bis 
vezarl  pro  una  et  eadem  causa."  We  hold 
that  there  was  no  error  in  the  ruling  of  the 
court  below. 

No  error. 

am  K.  0.4m 

GLENN  y.  MOORE  COUNTY  COMTtS  et  aL 

(Supreme  Court  of  North  Carolina.    Oct  81, 
1905.) 

1.  Bridges — ^Poweb  to  Control. 

Where  the  owner  of  land  on  both  sides  of 
a  river  built  a  bridge  at  that  point  and  opened 
public  roads  over  his  lands,  the  county  paying 
a  portion  of  the  expense  and  contracting  with 
the  landowner  to  thereafter  maintain  the  oridge 
as  a  public  bridge,  the  contract  was  one  that 
it  was  not  competent  for  the  county  commis- 
sioners to  make,  and  the  bridge  was  sobject  to 
the  control  of  the  conmiissioners  as  all  other 
county  bridges,  and  the  board  had  authority 
to  discontinue  the  same  at  any  time. 

2.  Mandamus— To  County  Commissionebs. 

Code,  c.  17,  S  707,  subsec  15,  makes  it 
the  duty  of  the  commissioners  of  each  county 
to  open  and  to  discontinue  highways  and  bridges. 
By  section  1090  a  willful  failure  to  discharge 
such  duty  is  a  misdemeanor,  and  by  section  711 
commissioners  failing  to  oiBcharge  any  duty 
imposed  by  law  may  be  sued  for  a  penalty* 
Held,  that  a  taxpayer  of  the  county  could  not 
maintain  mandamus  to  compel  the  board  of 
commissioners  to  repair  a  certain  bridge. 
8.  Injunction — Erection  of  Bridge. 

Code,  c.  17,  S  707,  subsec.  15,  makes  it  the 
duty  of  the  commissioners  of  each  county  to 
open  and  to  discontinue  highways  and  bridges. 
By  section  1090  a  willful  failure  to  discharge 
such  duty  is  a  misdeameanor,  and  by  section  711 
commissioners  failing  to  discharge  any  duty 
imposed  by  law  may  be  sued  for  a  penalty. 
Section  2(X34  provides  that,  when  a  bridge  is 
necessary,  the  town  supervisors,  with  the  con- 
currence of  the  county  commissioners,  shall  con- 
tract for  the  building  and  maintenance  thereof 
at  the  cost  of  the  county.  Held^  that  where 
the  board  of  commissioners  had  in  contempla- 
tion the  opening  of  a  public  road  to  a  point  oq 
a  stream  and  the  erection  of  a  bridge  thercL 
and  the  commissioners  had  acted  honestly  ana 
in  good  faith,  a  taxpayer  could  not  maintain 
a  suit  for  injunction  to  restrain  the  erection 
of  the  bridge. 

Appeal  from  Superior  Court,  Moore  County ; 
Neal,  Judge. 
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Action  by  E.  F.  Glenn  for  a  mandamus  to 
compel  the  board  of  commissioners  of  Moore 
county  and  others  to  repair  a  public  bridge, 
and  for  an  injunction  restraining  them  from 
erecting  another  bridge.  From  a  Judgment 
in  favor  of  defendants,  plaintiff  appeals. 
Affirmed. 

Action,  prosecuted  by  plaintiff  in  his  in- 
dlYidual  right  and  as  a  taxpayer  of  Moore 
coimty,  for  the  purpose  of  haying  a  manda- 
mus directed  to  the  defendant  board  of  com- 
missioners commanding  it  to  repair  a  public 
bridge  over  Deep  river  and  an  injunction 
restraining  said  defendant  from  erecting 
another  bridge  over  said  river  some  distance 
below  the  present  one.  The  cause  coming 
on  to  be  heard  before  Judge  Neal  upon  an 
order  to  shovr  cause,  he  found  the  following 
facts:  "That  about  the  year  of  1882  or  1883 
a  bridge  was  constructed  over  Deep  river,  in 
Moore  county,  at  Glenn's  Mill.  That  Dr.  R. 
W.  Glenn,  the  father  of  the  plaintiff,  con- 
structed the  said  bridge  at  a  cost  of  about 
$4^000.  That  after  the  construction  of  the 
said  bridge  the  board  of  commissioners  made 
an  order  in  favor  of  the  said  Dr.  R.  W. 
Glenn  on  the  treastver  of  the  said  county 
for  the  sum  of  $1,250  toward  the  amount 
expended  for  the  erection  of  the  said  bridge. 
That  at  the  time  of  the  building  of  the  bridge 
aforesaid  and  the  Issuing  of  the  order  afore- 
said the  said  Dr.  R.  W.  Glenn  was  the  owner 
of  the  lands  on  both  sides  of  the  river  at  the 
place  where  the  said  bridge  was  constructed. 
That  at  the  time  of  the  construction  of  the 
said  bridge  and  the  issue  of  the  said  order, 
or  shortly  before  or  after  said  times,  the 
said  Dr.  R.  W.  Glenn  opened  up  the  public 
roads  over  his  said  lands  leading  to  the 
bridge  on  both  sides  of  the  said  river,  and 
the  said  board  accepted  said  roads  as  pub- 
lic roads,  and  have  used  and  worked  the 
same  as  public  roads  ever  since.  That  since 
the  said  time  the  public  has  used  the  said 
bridge.  That  the  plaintiff  is  now  the  owner 
of  the  lands  referred  to  as  owned  by  Dr.  R 
W.  Glenn  on  both  sides  of  the  river,  having 
acquired  ownership  as  one  of  the  heirs  of  Dr. 
R.  W.  Glenn  and  by  purchase  from  the  other 
heirs.  That  the  plaintiff  is  a  freeholder  of 
the  county  of  Moore,  and  a  taxpayer  therein. 
That  the  proposed  new  bridge  contracted  for 
by  the  defendant  board  is  about  one-half 
mile  from  the  old  bridge  at  Glenn's  Mill. 
That  after  the  building  of  the  said  bridge; 
and-  after  it  had  been  received  as  a  public 
bridge  by  the  board  of  conunissioners  of 
Moore  county,  the  said  Dr.  R.  W.  Glenn,  the 
plaintiff,  and  the  co-owners  of  the  property, 
as  set  forth  in  the  complaint,  constructed  the 
buildings  on  their  real  property  on  both 
sides  of  the  river  at  Glenn's  Mill,  and  made 
the  Improvements  alleged  in  the  complaint, 
or  some  of  them.  That  the  buildings  were 
constructed  and  the  Improvements  made 
with  reference  to  the  said  contract  and  the 
bridge  at  Glenn's  MilL    That  a  failure  to 


keep  the  bridge  in  repair  at  Glenn's  Mill  will 
damage  the  plaintiff  in  his  property.  That 
the  bridge  so  constructed  at  Glenn's  Mill  in 
1832  or  1883  became  the  property  of  the 
county.  That  the  board  of  commissioners 
since  that  time  made  frequent  repairs  on 
said  bridge.  That  the  board  of  commission- 
ers of  Moore  county,  upon  complaint  made  as 
to  the  condition  of  said  bridge,  appointed  a 
special  committee  to  examine  said  bridge  and 
report  to  the  board,  and  that  said  committee 
made  the  report  attached  to  the  answer  of 
said  board  marked  'Exhibit  A,'  and  made  a 
part  thereof.  That  thereafter  the  commis- 
sioners of  said  county  made  personal  ex- 
amination of  the  site  of  the  old  bridge,  and 
the  site  of  the  proposed  new  bridge,  and  the 
other  sites,  and  thereafter,  on  the  3d  day  of 
July,  1905,  made  the  order  attached  to 
the  complaint  marked  'Exhibit  B.'  That  on 
the  3d  day  of  July,  1905,  the  defendant  enter- 
ed into  the  contract  attached  to  the  answer, 
'Exhibit  G.'  That  the  board  of  commission- 
ers of  Moore  county  has  found  the  facts: 
(1)  That  the  construction  of  a  bridge  over 
Deep  river,  at  a  point  near  Glendon,  In 
Moore  county,  is  a  public  necessity ;  (2)  that 
the  proper  site  for  said  bridge  is  at  the  Han- 
cock old  bridge  site  near  the  Tyson  place. 
That  the  old  bridge  at  Glenn's  Mill  is  out  of 
repair.  That  it  is  not  the  intention  of  the 
board  of  conmilssloners  to  discontinue  the 
public  roads  leading  to  Glenn's  Mill.  That 
there  is  no  public  road  In  use  leading  to  the 
site  which  has  been  selected  for  said  bridge, 
but  said  board  has  in  contemplation  the 
opening  of  public  roads  to  and  from  said 
bridge;  that  the  owner  of  the  property  on 
the  north  side  of  said  bridge  has  agreed  with 
said  board  to  donate  to  the  coimty  sufficient 
land  for  the  construction  of  a  road  to  said 
bridge;  and  that  arrangments  have  been 
made  for  the  construction  of  said  road  with- 
out expense  to  the  county.  That  on  the 
south  side  of  the  river  there  Is  a  distance  of 
perhaps  150  yards  between  the  site  selected 
and  the  public  road ;  that  a  petition  has  been 
filed  before  the  board  of  commissioners  pray- 
ing that  a  public  road  be  opened  over  the 
plaintiff's  land,  so  as  to  connect  the  site  of 
said  bridge  with  said  public  road ;  and  that 
said  petition  is  now  pending  before  the  board, 
and  the  board  has  in  contemplation  the  con- 
struction of  a  public  road  leading  to  the  pro- 
posed bridge.  That  the  proposed  new  bridge 
contracted  for  by  the  defendant  board  is 
about  one-half  mile  from  the  old  bridge  at 
Glenn's  Mill.  That  the  said  defendant  board 
of  county  commissioners  acted  honestly  and 
for  what  they  conceived  to  be  the  best  in- 
terest of  the  people  of  Moore  county."  Plain- 
tiff requested  the  court  to  find  certain  other 
facts  not  necessary  to  be  set  out  His  honor 
upon  the  findings  dissolved  the  restraining 
order  and  refused  to  grant  an  injunction  to 
the  hearing.  Thereupon  the  defendants  de- 
murred ore  tenus,  and  moved  the  court  to 
dismiss  the  action  because  the  complaint  did 
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not  set  forth  facts  sufficient  to  constitute  a 
cause  of  action.  Motion  allowed,  and  plain- 
tiff appealed. 

^  U.  L.  Spence  and  Seawell  &  Mclver,  for 
appellant    W.  J.  Adams,  for  appellees. 

CONNOR,  J.  (after  stating  the  facts).  Two 
causes  of  action  are  set  forth  in  the  com- 
plaint, although  not  stated  separately  as 
directed  by  the  Code.  The  plaintiff  first  re- 
lies upon  the  contract  made  with  his  an- 
cestor during  the  year  1882,  by  which  he  In- 
sists that  the  county  of  Moore  is  obligated  to 
maintain  and  keep  In  repair  the  public 
bridge  across  Deep  river,  which  was,  pur- 
suant to  said  contract,  built  by  his  father, 
who  then  owned  the  land  upon  which  he 
erected  a  public  mill,  and  that  performance 
of  this  contract  may  be  specifically  enforced 
by  the  writ  of  mandamus.  This  claim  is 
entirely  independent  of  the  demand  that  the 
defendant  be  enjoined  from  erecting  a  sec- 
ond bridge  one-half  mile  below  the  present 
bridge.  It  Is  very  doubtful  whether  the  two 
causes  of  action — one  to  enforce  a  contractual 
right  having  no  connection  with  his  right  as 
a  taxpayer  In  common  with  all  other  citi- 
zens of  the  county,  and  the  other  dependent 
entirely  upon  such  relation  to  enforce  the 
performance  of  a  public  duty — can  be  Joined. 
As  his  honor  disposed  of  the  cause  upon  a 
broader  ground,  we  prefer  not  to  pass  upon 
this  question  of  pleading.  We  do  not  think 
It  competent  for  a  board  of  commissioners  to 
enter  Into  a  contract  with  a  citizen  to  per- 
petually maintain  and  keep  in  repair  a  pub- 
lic road  or  bridge,  giving  to  such  citizen  a 
cause  of  action  against  the  county  whenever, 
in  the  exercise  of  its  discretion  in  the  In- 
terest of  the  public,  the  same  or  another 
board  shall  deem  It  proper  to  discontinue 
such  road  or  bridge.  The  power  vested  in 
and  duly  imposed  upon  boards  of  commission- 
ers to  open  and  maintain  roads  and  erect  and 
keep  in  repair  public  bridges  is  for  the  benefit 
of  the  public,  and  they  have  no  power  to  ex- 
ercise it  for  any  other  purpose,  or  to  bind 
their  successors  in  that  respect  The  Legis- 
lature and  the  commissioners  are  but  its 
agents  and  cannot  do  so.  In  Bridge  Co.  v. 
Commissioners,  81  N.  0.  491,  this  court  held 
that  '*the  essential  powers  of  government, 
conferred  for  wise  and  useful  purposes, 
should  remain  undiminished  and  unimpaired 
in  the  legislative  body  itself,  and  pass  in  full 
force  to  its  successors.  When  a  contract 
undertakes  to  alienate  any  of  these,  it  is  In- 
operative ;  and,  as  no  right  vests,  so  no  obli- 
gation is  created  under  it"  The  exadt  ques- 
tion is  settled  by  Smith,  C.  J.,  citing  with 
approval  Greenleaf's  Cruise,  in  which  it  is 
said :  "It  is  therefore  deemed  not  competent 
for  a  Legislature  to  covenant  that  It  will  not, 
under  any  circumstances,  open  another  ave- 
nue to  the  public  travel  within  certain  limits 
or  a  certain  term  of  time;  such  being  an  al- 
ienation of  sovereign  powers  and  a  violation 


of  public  duty.**  It  does  not  very  clearly  ap- 
pear that  the  contract  made  in  1882  by  the 
commissioners  with  plaintiff's  ancestor,  con- 
stituted a  covenant  running  with  the  land 
or  that  it  extended  beyond  his  own  life.  In 
no  point  of  view  can  the  plaintiff  maintain 
his  first  alleged  cause  of  action.  The  bridge, 
considered  either  upon  the  averments  of  the 
complaint  or  the  findings  of  fact  by  his  honor* 
became  upon  Its  completion  a  part  of  the  pub- 
lic highway,  subject  to  the  control  of  the  com- 
missioners, as  all  other  bridges  in  the  county. 
The  fact  that  the  commissioners  paid  only  a 
part  of  the  cost  of  its  construction  did  not 
change  its  character.  Stratford  v.  Greens- 
boro, 124  N.  C.  131,  82  S.  E.  3d4;  Trustees  ▼• 
Realty  Co.,  134  N.  O.  41,  46  a  B.  723. 

For  a  second  cause  of  action,  plaintiff 
sues  in  his  right  as  a  taxpayer  to  enforce  the 
performance  of  a  public  duty.  While  the 
right  to  enforce  by  mandamus  the  discharge 
of  a  ministerial  duty  by  a  public  officer  Is 
well  settled  and  often  exercised,  it  is  equal* 
ly  well  settled  that,  when  any  discretion  is 
vested  in  such  officer  in  regard  to  the  man* 
ner  of  performance,  the  courts  will  not  or- 
der a  mandamus.  The  duty  to  open  and 
to  discontinue  highways  and  bridges  is  vest- 
ed in  the  commissioners  of  each  county. 
Code,  S  707,  subsec.  15,  c.  17.  The  willful 
failure  to  discharge  this  or  any  other  public 
duty  is  a  misdemeanor,  and,  upon  convic- 
tion, removal  from  office  follows.  Code,  | 
1090.  A  commissioner  failing  to  discharge 
any  duty  imposed  upon  him  by  law  may 
also  be  sued  for  a  penalty  of  $200.  Code,  § 
711 ;  Turner  v.  McKee,  137  N.  a  251,  49  S.  B. 
330.  In  Brodnax  V.  Groom,  04  N.  a  244  Pear- 
son, 0.  J.,  discussing  the  power  of  the  court  to 
regulate  the  manner  in  which  county  com- 
missioners discharge  the  duty  of  building 
public  bridges,  says:  "Who  is  to  decide 
what  are  the  necessary  expenses  of  a  coXm- 
ty?  The  county  commissioners,  to  whom 
are  confided  the  trust  of  regulating  all  coun- 
ty matters.  Repairing  and  building  is  a 
part  of  the  necessary  expenses  of  a  county, 
as  much  as  keeping  the  roads  in  order  or 
making  new  roads.  So  the  case  before  us  is 
within  the  power  of  the  county  commission- 
ers. How  can  this  court-  undertake  to  con- 
trol its  exercise?  Can  we  say  such  a  bridge 
does  not  need  repairs,  or  that,  in  building  a 
new  bridge  near  the  site  of  an  old  bridg^e, 
it  should  be  erected,  as  heretofore,  upon 
posts,  so  as  to  be  cheap,  but  warranted  to 
last  for  some  years,  or  that  It  is  better  pol- 
icy to  locate  it  a  mile  or  so  above,  where 
the  banks  are  good  abutments,  etc.  •  ♦  • 
In  short,  this  court  Is  not  capable  of  control- 
ling the  exercise  of  power  on  the  part  of  the 
General  Assembly,  or  of  the  county  author- 
ities, and  it  cannot  assume  to  do  so,  etc.'* 
To  the  same  effect  is  Buckman  v.  OOm'rs, 
80  N.  C.  121 ;  Vaughan  v.  Com'rs,  117  N.  Q. 
429,  23  S.  £3.  354;  Black  v.  Com'rs,  129  N.  a 
121.  39  S.  B.  818. 

The  power  of  the  court  to  direct  a  man- 
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damus  to  a  board  of  commissioners,  when 
discretion  is  vested  in  It  In  respect  to  the 
manner  of  discharging  a  pnblic  doty,  is  tnU 
ly  discussed  by  Mr.  Justice  Walker  in  Barnes 
T.  Com'rs,  135  N.  O.  27.  47  S.  B.  787.  The 
authorities  are  carefully  collected,  and  the 
principles  by  which  the  action  of  the  courts 
is  controlled  clearly  announced.  In  State  ▼• 
Town,  etc  44  Minn.  549/  47  N.  W.  16S,  the 
power  of  the  courts  to  mandamus  town  com- 
missioners to  construct  a  public  bridge  was 
denied;  the  court  saying:  'It  is  unnecessa- 
ly  for  us  to  consider  under  what  circum- 
stances, if  at  all,  the  courts  will  assume  to 
control  these  officers  in  the  exercise  of  the 
duties  imposed  upon  them  in  respect  to  high- 
ways, and  which,  firom  their  yery  nature^ 
must  be  largely  discretionary.  It  is  certain 
that  this  should  not  be  done,  unless  the  par- 
ticular act,  the  performance  of  which  is 
sought  to  be  enforced,  is  so  plainly  and  Im- 
peratiTOly  required  that  a  refusal  or  neglect 
to  do  it  cannot  be  reasonably  based  upon 
grounds  of  discretion.**  The  same  conclu- 
sion was  reached  In  State  v.  Ck>unty  Court, 
33  W.  Ya.  589,  U  S.  B.  72,  in  which  it  is 
said :  "It  may  be  that  the  county  court  has 
acted  erroneously,  and  even  in  disregard  of 
the  best  interests  of  the  people  of  the  county ; 
but,  having  a  discretionary  power,  it  cannot, 
while  legitimately  exercising  that  power, 
however  erroneously  or  contrary  to  the  best 
interests  of  the  county,  be  controlled  by 
mandamus."  In  State  t.  Com'rs,  119  Ind. 
444,  21  N.  E.  1097,  It  is  said:  "It  appears 
from  the  facts  found  that  the  board  of  com- 
missioners, in  the  exercise  of  their  discretion, 
refused  to  order  the  bridge  repaired.  The 
present  is,  therefore,  not  a  case  where  the 
commissioners  refused  to  act,  but  is  one  in 
which  they  did  not  act  in  a  manner  to  suit 
the  relators,  who  now  ask  the  court  to  com- 
pel them  to  reverse  their  former  action. 
This  cannot  be  done  by  mandamus  proceed- 
ings." Smith  on  Mun.  Corp.  §  1564;  19  Am. 
&  Eng.  Enc.  813.  While  we  hold.  In  accord- 
ance with  the  authorities  cited,  in  the  light 
of  the  facts  in  this  case  as  developed  either 
by  the  complaint  or  the  facts  found  by  the 
Judge,  that  the  plaintiff  is  not  entitled  to  a 
mandamus  commanding  the  commissioners  to 
repair  the  bridge,  we  do  not  hold  that  in  no 
case  can  such  relief  be  granted.  If  the  Leg- 
islature had  directed  a  bridge  to  be  built 
and  maintained  in  proper  condition  for  pub- 
lic travel  as  a  part  of  a  public  highway,  and 
provided  the  money  or  directed  that  a  special 
tax  be  levied  for  that  purpose,  we  would 
not  hesitate  to  direct  the  writ  to  issue  com- 
manding the  board  to  discharge  the  imposed 
duty.  The  county,  being  an  agency  of  the 
state,  and  the  commissioners,  being  in  re- 
spect to  the  opening  and  maintaining  of  high- 
ways state  officers,  may  be  compelled  by 
mandamus  to  discharge  such  duty  when  no 
discretion  is  vested  in  them,  as  in  Tate  v. 
Com'rs,  122  N.  C.  812,  30  S.  E.  352.  In  that 
case  the  General  Assembly  had  by  special 


act  directed  the  commissioners  of  Haywood 
county  to  levy  a  special  tax  for  the  purpose 
of  keeping  in  repair  the  public  roads.  The 
plaintiff  applied  to  the  court  for  a  manda- 
mus as  in  this  appeal.  The  present  Chiet 
Justice,  speaking  of  the  status  of  counties, 
said:  "They  are  subject  to  legislative  au- 
thority, which  can  direct  them  to  do,  as  a 
duty,  all  such  matters  as  they  can  empower 
them  to  do."  Referring  to  Brodnax  ^. 
Oroom,  supra,  he  says:  "It  merely  holds 
that,  as  to  those  matters  which  the  status 
has  legally  committed  to  the  discretion  of 
the  county  commissioners,  the  courts  cannot 
interfere  to  restrain  or  supervise  the  exer- 
cise of  that  discretion.  But  this  Is  no  au- 
thority that  the  lawmaking  power  cannot 
restrict  the  authority  it  confers  upon  the 
county  commissioners  by  making  the  man- 
ner of  working  the  roads  mandatory  in  any 
county."  Jones  v.  Oom'rs,  137  N.  0.  679, 
00  8.  B.  291 ;  People  v.  Supervisors,  142  N.  Y. 
271,  36  N.  B.  1062.  In  this  case  the  power 
and  duty  of  the  commissioners  being  de- 
pendent upon  the  general  law  by  which  a 
discretion  is  vested  in  them,  there  is  no  power 
in  the  courts  to  interfere  by  mandamus. 
Bwbank  v.  Turner,  134  N.  C.  85,  46  S.  E. 
508.  The  same  reason  and  authorities  bring 
us  to  the  conclusion  that  his  honor  proper- 
ly denied  the  injunction  restraining  the  de- 
fendant from  proceeding,  to  erect  the  bridge 
across  the  river,  as  contracted  for  with  the 
defendant  construction  company.  It  is  true 
that  the  power  to  construct  bridges  is  con- 
fined to  public  highways;  and,  -if  it  were 
made  to  appear  that  the  defendant  board 
was  threatening  to  expend  the  public  reve- 
nues to  construct  a  bridge  over  a  river  at 
some  point  to  which  there  was  no  approach 
or  means  of  exit  by  the  public,  the  courts 
would  enjoin  it  as  ultra  vires. 

The  power  conferred  by  section  707,  sub- 
sec.  15,  to  build  and  keep  up  bridges,  refers 
exclusively  to  public  bridges.  This  is  man- 
ifest from  the  language  of  section  2034  of 
the  Code.  It  is  also  true  that  his  honor  finds 
that  at  this  time  there  is  no  public  high- 
way leading  to  the  point  upon  the  banks  of 
the  river  at  which  the  proposed  new  bridge 
is  to  be  built;  but  he  also  finds  that  the 
board  has  in  contemplation  the  opening  of  a 
public  road  to  such  point,  and  that  arrange- 
ments have  been  made  for  that  purpose,  and 
that  a  petition  has  been  filed  and  is  now 
pending  before  said  board  for  that  purpose. 
The  order  in  which  the  work  is  to  be  per- 
formed Is  within  the  sound  discretion  of  the 
commissioners ;  and  his  honor  finds  that  they 
have  exercised  this  discretion  honestly,  and 
in  a  manner  which  they  conceived  to  be  for 
the  best  interests  of  the  people  of  the  county. 
This  finding  excludes  any  interference  by 
the  courts.  It  will  be  manifest,  upon  slight 
consideration,  that  an  attempt  on  the  part 
of  the  court  to  direct  or  control  the  exercise 
of  such  discretion  would  lead  to  confusion 
and  conflict  highly  injurious  to  the  public 
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welfare.  We  find  no  error  in  his  honor's 
judgment  in  that  respect,  nor  do  we  find  any 
error  in  the  ruling  rejecting  the  testimony 
proposed  to  be  introduced  by  plaintiff.  We 
notice  that  the  summons  is  made  returnable 
in  term»  and  not,  as  in  cases  where  manda- 
mus, for  other  than  money  demand,  Is 
prayed  before  the  judge  at  chambers,  as 
provided  by  Code,  S  623.  This  was  doubtless 
because  of  the  joinder  of  a  prayer  for  in- 
junctive relief.  We  are  not  quite  sure  that 
his  honor,  upon  the  hearing  at  Monroe  of 
the  motions  for  writ  of  mandamus  and  in- 
junction, should  have  dismissed  the  action. 
The  cause  should  regularly  have  been  docket- 
ed in  Moore  county  at  the  time  the  summons 
was  issued.  It  would  have  been  more  or- 
derly for  his  honor  to  have  transmitted  the 
orders  made  at  Monroe  to  the  clerk  to  be 
duly  noted,  and  at  the  next  term  judgment 
dismissing  the  action,  unless  the  complaint 
was  by  leave  of  court  amended,  be  entered. 
Bwbank  v.  Turner,  184  N.  C.  77,  46  S.  E.  508. 

We  concur  with  his  honor  that  upon  the 
allegations  in  the  complaint  the  plaintiff  was 
not  upon  either  cause  of  action  entitled  to 
the  relief  demanded. 

There  is  no  error. 


(159  N.  C.  896) 
WILSON  V.  DUPLIN  TELEPHONE  00. 

(Supreme  Court  of  North  Carolina.    Oct  81, 
1905.) 

1.  Tender — Sufficiewct. 

Where  plaintiff,  as  soon  as  he  had  notice 
of  the  advertisement  of  his  stock  in  defendant 
company  for  sale  for  nonpayment  of  a  call 
made  thereon,  tendered  to  defendant's  secretary 
$15  in  cash,  which  was  more  than  the  amount 
due,  and  told  the  secretary  that  he  would 
tender  more .  if  that  was  not  enough,  which 
he  was  prepared  to  do,  and  demanded  the  stock* 
the  tender  was  sufficient 

[Ed.  Note. — For  cases  in  point  see  vol.  45, 
Cent.  Dig.  Tender,  §  24.] 

2.  COKPOBATIONS  —  STOCK  —  CALLS  —  NONPAY- 
MENTS— Sale. 

Where  the  secretary  of  defendant  corpora- 
tion declined  to  accept  a  sufficient  tender  of  a 
call  made  on  plaintiff's  stock  before  sale,  a 
subsequent  sale  of  the  stock  for  nonpayment 
of  the  call  was  void. 
8.  Same — Rights  of  Owner. 

Where  plaintiff's  stock  in  defendant's  cor- 
poration was  wrongfully  sold  at  public  sale 
for  nonpayment  of  a  call,  he  was  entitled  to 
treat  the  sale  as  invalid,  and  compel  the  cor- 
poration to  issue  similar  stock  to  him,  on  pay- 
ment of  the  amount  of  the  call,  with  interest 
to  the  date  of  the  tender  and  cost  of  advertise- 
ment to  that  date. 


Appeal  from  Superior  Court,  Duplin  Coun- 
ty; Counclll,  Judge. 

Action  by  J.  P.  Wilson  against  the  Dup- 
lin Telephone  Company.    From  a  Judgment 


in  favor  of  plaintiff,  defendant  appeals.    Af- 
firmed. 

Stevens,  Beasley  &  Weeks  and  Shepherd  & 
Shepherd,  for  appellant  F.  B.  Cooper  and 
G.  E.  Butler,  for  appellee. 

CLARK,  C.  J.  The  court  below  finds  as 
facts :  That  the  plaintiff  had  subscribed  for 
a  $25  share  of  stock  in  the  defendant  com- 
pany, and  paid  thereon  $12.50.  That  on  16th 
June,  1905,  the  balance  due,  with  interest, 
was  $14.78,  which  the  plaintiff  did  not  pay 
when  called  for,  whereupon  on  said  day,  by  a 
resolution  of  the  board  of  directors,  the  stock 
was  advertised  for  sale.  As  soon  as  the 
plaintiff  had  notice  of  such  advertisement,  he 
tendered  the  secretary  of  the  defendant  com- 
pany $15  in  cash,  and  told  him  he  would 
tender  more  if  that  was  not  enough,  and 
that  he  had  plenty  of  money  with  him  to 
pay  it,  and  demanded  the  share  of  stock. 
The  secretary  did  not  allege  that  any  more 
was  due,  but  simply  declined  to  accept  pay- 
ment Upon  this,  his  honor  held  pn^>erly 
that  there  was  a  legal  tender  (Smith  v.  B.  & 
li.  Ass'n,  119  N.  C.  260,  26  S.  E.  40;  Blalodc 
V.  Clark,  138  N.  C.  808,  45  S.  E.  642),  and  that 
the  subsequent  sale  of  the  stock  was  void. 
It  seems  that  the  president  of  the  company 
was  present  at  the  sale,  as  the  court  finds 
that  he  was  not  present  'in  that  capacity." 
The  purchaser  afterwards  transferred  the 
share  of  stock  to  the  president  individually 
for  full  value. 

It  is  true  that  the  plaintiff  might  have 
bought  this  stock  at  the  sale,  and  avoided 
the  necessity  of  this  action,  as  any  surplus 
of  his  bid  over  the  amount  due  by  him  on 
the  stock  would  have  gone  to  himself;  and 
It  is  true  that  he  might  have  brought  suit  for 
damages,  but  he  could  elect  to  treat  the  sale 
as  a  nullity,  and  ask  that  the  company  be 
directed  to  issue  the  certificate  of  stock  to 
him  upon  payment  of  the  balance  due  by  hlin 
for  balance  due  on  stock  ($12.60),  with  In- 
terest to  the  date  of  tender,  and  cost  of  ad- 
vertisement to  that  day  (but  not  cost  of  sale), 
as  asked  in  his  complaint,  which  avers  his 
readiness  to  pay  said  sum. 

There  was  evidence  tending  to  show  tender, 
and  the  finding  of  fact  is  conclusive.  The 
sale  thereafter  was  wrongful,  and  no  title 
passed  to  the  purchaser.  The  company  hav- 
ing Issued  to  him  a  share  of  stock  without 
authority,  his  remedy  would  be  against  the 
company  to  recover  bade  the  purchase  money 
and  Interest;  but,  as  he  has  since  sold  said 
unauthorized  certificate  to  the  president  of 
the  company,  the  rights  of  the  latter  can 
doubless  be  adjusted  between  him  and  the 
company  without  suit 

The  plaintiff  Is  entitled  to  a  mandamus  for 
the  Issue  to  him  of  his  certificate  of  stock 
upon  pajrment  of  the  amount  above  stated. 

No  error. 
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a39  N.  C.  689) 

STATE   ▼.   MoINTTRE. 

(Sapreme  Court  of  North  OaroUiuu    Nov.  7« 
1905.) 

1.  Iktoxicatino    Liquobs  —  Offenses— Pos- 
session or  LiQUOB. 

Laws  1908,  p.  144,  c.  125,  and  Laws  1906, 
pu  987,  c  800,  which  declare  It  unlawful  to 
rectify,  manufacture,  sell,  or  otherwise  dispose 
of  intoxicating  liquors,  establish  minute  regu- 
lations for  the  safe  of  whisky  by  druggists  for 
medicinal  purposes,  and  impose  specific  duties 
on  various  officers,  do  not  make  it  an  indictable 
offense  to  have  in  one's  possession  whisky  with 
intent  to  sell  the  same. 

2.  Same. 

Under  Laws  1905,  p.  991,  c  800,  9  20, 
declaring  it  unlawful  for  any  person  to  have 
in  his  i>ossession  more  than  two  gallons  of 
spirituous  liquors  at  any  one  time,  and  pro- 
viding that  the  possession  of  a  greater  quantity 
shall  be  prima  facie  evidence  that  such  person 
is  engaged  in  the  illegal  sale  of  liquor,  the  pos- 
session of  more  than  the  specified  quantity  of 
liquor  is  not  of  itself  a  distinct  and  substantive 
offense,  but  is  merely  an  evidential  fact  in  a 
prosecution  for  an  illegal  sale  of  liquor  under 
other  sections  of  the  act. 

[Bd.  Note. — For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Intoxicating  Liquors,  U  150,  251.] 

Appeal  from  Superior  Court,  Cumberland 
County;   Moore,  Judge. 

William  Melntyre  was  convicted  of  a  viola- 
tion of  the  liquor  law,  and  appeals.  Judg- 
ment arrested. 

Thos.  H.  Sutton  and  N.  A.  Sinclair,  for  ap- 
pellant The  Attorney  General,  for  the 
Stole. 

HCKE,  J.  The  defendant  was  indicted, 
under  the  law  regulating  the  sale  of  intoxi- 
cating liquors  in  Cumberland  county,  for  hav- 
ing in  his  possession  and  under  his  control 
more  than  two  gallons  of  whisky  at  one  time 
witli  intent  to  sell  the  same.  The  statutes 
onder  which  the  defendant  was  convicted 
(Laws  1903,  p.  144,  *c.  125,  and  Laws  1905, 
p.  967,  a  800)  contain  no  such  offense  as  that 
specifically  charged  in  the  bill  of  indictment 
They  make  It  unlawful  to  rectify,  manufac- 
ture, sell,  or  otherwise  dispose  of,  for  gain, 
intoxicating  liquors,  etc.,  establish  minute  reg- 
ulations for  the  sale  of  whisky  by  druggists  for 
medicinal  purposes,  and  impose  specific  du- 
ties on  various  officers  in  enforcement  of 
the  acts,  but  nowhere,  so  far  as  we  can  dis- 
corer,  make  it  indictable  to  have  in  posses- 
sion whisky  with  Intent  to  sell. 

It  is  argued  that  under  section  20,  c  800, 
p.  991,  Laws  1905,  *the  having  in  possession 
more  than  two  gallons  of  spirituous  liquors" 
is  unlawful,  and,  rejecting  the  concluding 
words  of  the  charge,  "with  intent  to  sell," 
as  surplusage,  the  indictment  would  contain 
A  distinct  and  substantive  offense,  made 
criminal  by  the  law.  We  do  not  think,  how- 
ever, that  this  was  the  intent  of  the  Legis- 
latare,  nor  is  it  a  correct  interpretation  of 
the  section.  The  statute  had  already  clear- 
ly defined  the  acts,  made  criminal  so  far  as 
individnals  were  concerned,  imposing  specif- 
>  and  severe  punishment  for  its  violation» 


and  is  here  dealing  with  the  administrative 
features  of  the  law.  The  entire  section 
reads:  **That  it  shall  be  unlawful  for  any 
person  to  have  in  his  or  her  possession,  or 
under  his  or  her  control,  more  than  two  gal- 
lons of  spirituous  liquors  or  more  than  five 
gallons  of  malt  liquors  at  any  one  time,  and 
the  possession  of  a  greater  quantity  shall  be 
prima  facie  evidence  that  such  person  is 
engaged  in  the  illegal  sale  of  liquor."  This 
is  all  in  one  sentence,  and  the  latter  part  of 
it  "shall  be  prima  facie  evidence,"  gives  clear 
indication  that  it  was  the  only  effect  contem- 
plated as  the  result  of  forbidden  possession 
contained  in  the  first  part  of  the  sentence; 
the  correct  interpretation  being  that  the  Leg- 
islature only  intended  to  give  the  possession 
of  more  than  two  gallons  of  whisky  evidential 
force  on  the  charge  of  illegal  sale,  and  did  not 
intend  to  create  a  distinct  and  substantive  of- 
fense. We  are  confirmed  in  this  conclusion 
by  the  consideration  that  there  is  grave  doubt 
if  it  is  in  the  power  of  the  Legislature  to 
make  the  mere  ownership  or  possession  of 
a  given  amount  of  whisky  in  itself  a  crime. 
The  right  to  own  property  is  ordinarily  one 
of  the  rights  regarded  as  fundamental,  which 
may  not  be  forbidden,  forfeited,  or  interfered 
with  by  legislation,  except  in  the  asseb- 
tlon  of  eminent  domain  or  in  the  exercise  of 
the  police  power.  Only  in  the  rarest  instan- 
ces can  the  police  power  be  called  on  to  reg- 
ulate or  control  the  conduct  of  individuals  in 
the  privacy  of  their  own  homes,  or  when  not 
involving  any  relationship  to  others  or  the 
public. 

It  is  true  that  the  Supreme  Court  of  the 
United  States,  in  Mugler  v.  Kansas,  123  U.  S. 
623,  8  Sup.  Ct  273,  81  L.  Ed.  205,  and  in 
several  cases  since  that  time,  has  given  de- 
cided intimation  that  the  police  power  can 
lawfully  be  extended  to  almost  any  phase 
of  the  use  of  spirituous  liquors,  and  that  the 
Legislature  must  determine  the  extent  of  its 
exercise.  And  this  is  certainly  the  general 
trend  of  the  modern  decisions  on  the  subject 
At  the  same  time,  no  legislation,  so  far  as 
we  recall,  has  as  yet  gone  to  the  extent  of 
making  the  mere  ownership  or  possession  of 
whisky  a  crime,  except  perhaps,  in  further- 
ance of  a  state  monopoly,  when  in  aid  of  the 
state's  revenue.  "They  have  all  stopped 
short  of  dealing  with  private  consumption  of 
whisky,"  says  a  recent  writer  on  the  subject 
The  only  one  we  have  discovered  which  ap- 
proaches the  extent  claimed  for  the  present 
law  was  one  In  the  state  of  West  Virginia, 
making  it  a  crime  to  keep  in  possession  spir- 
ituous liquors  for  another ;  and  this  was  de- 
clared unconstitutional  by  the  Supreme  Court 
of  that  state.  State  v.  Oilman,  33  W.  Va. 
146,  10  S.  B.  283,  6  L.  R.  A.  847.  The  court 
does  not  desire  or  intend  to  express  an  opin- 
ion on  this  very  important  question.  The 
comments  are  only  made  in  support  of  the 
position  that  the  act  in  question,  from  the 
context  and  the  casual  and  incidental  way  in 
which  it  is  expressed,  does  not,  and  does  not 
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intend  to,  make  the  possession  of  whisky  in 
itself  a  crime,  bnt  that  such  possession  of  the 
prohibited  quantily  was  only  evidential  in 
prosecution  for  the  Illegal  sale  of  spirituous 
liquors,  made  criminal  by  other  sections  of 
the  act 

We  hold  that  no  crime  is  charged  against 
the  defendant  in  the  bill  of  indictment,  and 
the  Judgment  against  him  must  be  arrested. 

Judgment  arrested. 


039  N.  C.  446) 

BERNARD  ▼.  SHEMWELL  et  aL 

(Supreme  Goart  of  North  Carolina.    Nov.  7» 
1905.) 

1.  Appeal  —  Decisions  Appkaiable— Intsb- 
LOGUTOBT  Orders. 

An  order  sustaining  a  demurrer  to  a  com- 
plaint in  foreclosure  proceedings,  on  the  ground 
that  the  mortgagor  is  not  made  a  v^rtjf  is 
not  appealable;  but,  in  order  to* obtain  a  re- 
view of  the  same,  plaintiff  should  decline  to 
bring  the  mortgagor  in  as  a  party  and  submit 
to  a  dismissal,  or  take  an  exception  and  bring 
the  matter  up  on  appeal  from  a  final  judgment 
against  him,  if  judgment  is  so  rendered. 

2.  Appeal  —  Discretion  of  Court— Amerd- 
ment  as  to  parties. 

Under  Code,  §  273,  authorising  the  court, 
In  furtherance  of  justice,  to  amend  pleadings  or 
proceedings  by  adding  or  striking  out  the  name 
of  a  party,  an  order  bringing  in  an  additional 
party  is  usually  discretionary,  and  not  review^ 
able. 

8.   MOBTOAQES  —  FOBBOLOSUBB— PABIIBB     Db- 
TENDANT— ObIGINAL  MOBXOAOOB. 

A  mortgagor  who  has  conveyed  his  equity 
of  redemption  has  no  interest  in  an  action  to 
foreclose  the  mortgage  and  is  not  a  necessary 
party  defendant. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  85, 
Cent  Dig.  Mortgages,  9  1280.] 

Appeal  from  Superior  Court,  Davidson 
County;  Bryan,  Judge. 

Action  by  George  Bernard  against  Baxter 
Shemwell  and  others.  From  an  order  sus- 
taining a  demurrer  to  the  complaint,  plaintiff 
appeals.    Dismissed. 

Walser  &  Walser,  for  appellant  McCrary 
&  Ruark  and  E.  E.  Raper,  for  appellees. 

PER  CURIAM.  This  was  a  demurrer  in  a 
proceeding  for  foreclosure,  upon  the  ground 
that  the  mortgagor,  who  had  assigned  his 
equity  of  redemption,  was  not  made  a  party. 
The  judge  sustained  the  demurrer,  but  did 
not  make  any  order  directing  him  to  be  made 


a  parly  or  dismissing  the  action  for  failure  to 
do  so.  Had  the  plaintiff  declined  to  make 
the  additional  party  and  the  action  had  then 
been  dismissed,  an  appeal  would  lia  But 
the  plaintiff  should  either  have  taken  that 
course  or  have  had  his  exception  noted,  and 
making  the  additional  parly  should  have 
brought  the  interlocutory  order  up  for  re* 
view,  if  it  proved  prejudicial  and  the  final 
judgment  were  against  him.  If  the  final 
judgment  should  be  in  his  favor,  or  the  inter- 
locutory order  should  not  prove  injurious,  a 
review  thereof  would  not  be  desired.  The 
court  does  not  entertain  fragmentary  ap- 
peals. It  can  very  rarely  happen  that  making 
an  additional  party  will  be  a  serious  preju- 
dice, and  hence  such  orders  are  usually  dis- 
cretionary and  not  reviewable.  Code,  %  273; 
TiUery  v.  Candler,  118  N.  a  889,  24  S.  B.  709, 
and  cases  cited. 

But,  should  it  be  contended  that  such  or- 
der is  prejudicial,  no  appeal  lies  at  this  stage. 
Lane  v.  Richardson,  101  N.  G.  181,  7  S.  SL 
710;  Bmry  v.  Parker,  111  N.  0.  281,  16  S.  E. 
236;  Bennett  v.  Shelton,  117  N.  C.  105,  23  a 
B.  95;  Gammon  v.  Johnson,  126  N.  a  67,  35 
S.  E.  185.  The  appellant  should  have  noted 
his  exception,  and  have  presented  it  for  re- 
view upon  appeal  from  the  final  judgment, 
should  it  be  adverse  to  him.  Even  if  the 
mortgagor  had  been  made  a  party,  no  proba- 
ble injury  to  the  plaintiff  thereby  is  shown. 
The  appeal  must  be  dismissed  because  prema- 
ture; but  it  is  not  amiss  to  say  that  the  mort- 
gagor could  have  no  possible  interest  in  this 
action,  since  he  had  conveyed  his  equity  of 
redemption.  "It  is  well  settled  that  a  mort- 
gagor, who  since  the  execution  of  the  mort- 
gage has  parted  with  his  interest  in  the 
premises  by  an  absolute  conveyance,  retain- 
ing no  longer  the  equity  of  redemption,  la 
not  a  necessary  defendant  in  foreclosing  the 
mortgage.  Neither  are  the  heirs  of  such 
person  necessary  parties,  nor  are  his  person- 
al representatiyes  or  his  wife."  9  Enc.  PL 
&  Pr.  332,  and  numerous  cases  there  dted; 
Jones  on  Mortgages  (3d  Ed.)  S  1402. 

The  court  having  sustained  the  demurrer, 
the  plaintiff  should  be  allowed  to  make  the 
mortgagor  a  party,  or,  if  (as  suggested)  this 
is  impossible,  the  judge  may  allow  the  com- 
plaint to  be  amended  so  as  to  set  up  that  al- 
legation. 

Appeal  dismissed. 
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FRJGKlfiK    T.    AMERICUS    MFQ.    ft    IMP. 
CO. 

(Supreme  Court  of  Georgia.    Nov.  18,   1909.) 

L  Whit  of  Bbrob— PABTiEa— Amkndicbntb. 

If  a  necessary  party  to  a  bill  of  ezceptioxui 
was  omitted  therefrom,  it  could  be  added  by 
amendment  at  its  own  instance  and  that  of  the 
plaintiff  in  error,  not  changing  the  record  or 
raising  new  points,  but  simply  joining  the  new 
party  in  the  bill  of  exceptions  already  filed  by 
the  other. 
2.  Same  —  Recced  —  IRCOBPOBATION  of  Bvi- 

OENCE. 

Where  an  auditor  filed  as  a  part  of  the 
brief  of  evidence  accompanying  his  report  a 
stenographic  report  of  the  testimony,  it  became 
a  part  of  the  record,  and  it  can  be  specified 
and  brought  to  this  court  as  such ;  and  the  bill 
of  exceptions  will  not  be  dismissed  because 
there  is  no  condensed  and  narrative  brief. 
3w  Saks— Tbanbobxpt— DsLAT  in  Tkansmit- 

TINO. 

Where  the  clerk  of  the  superior  court  cer- 
tified that  when  he  went  into  office  on  January 
2,  1005,  he  found  the  bill  of  exceptions  filed 
on  December  31,  1904,  that  it  had  been  im- 
possible to  transcribe  the  record  within  10 
days,  and  that  he  forwarded  it  at  once  upon 
completing  a  copy  on  January  20,  1005,  and 
where  it  does  not  appear  that  the  plaintiff  in 
error  or  his  counsel  caused  or  contributed  to 
the  delay  or  were  in  any  way  at  fault,  a  mo- 
tion to  dismiss  the  bill  of  exceptions  will  be 
overruled. 

4.  Same— AuDrroB'g  Repobtt— Exceptions. 

Where,  in  an  action  of  an  equitable  nature, 
exceptions  are  filed  to  an  auditor's  report,  mere 
general  exceptions  that  such  ruling  and  find- 
ings were  erroneous  under  the  pleadings  and 
evidence  will  furnish  no  ground  for  reversal. 

5.  GoRPOBATioNS— AoTion  AOAiNffr  Offioe»— 
Necessitt  of  Teitdeb. 

Where  an  equitable  petition  alleged  that 
the  defendant,  who  was  a  director,  and  its 
•ecretary  and  treasurer,  had  been  actinc  for 
the  petitioner  and  was  still  purporting  to  do  so, 
and  occupied  a  fiduciary  relation  to  it;  that  he 
parchaaed  its  property  at  sheriff's  sale  and  took 
a  deed  hi  his  own  name;  that  he  incumbered 
It  with  a  mortgage  to  secure  a  loan,  the  amount 
of  which  was  used  in  paying  the  purchase 
monev  at  the  sheriffs  sale,  and  another  to 
certain  loan  brokers  who  aided  in  the  trans- 
action; that  he  was  a  man  of  small  means 
and  unable  to  respond  in  damages ;  that  he  had 
taken  possession  of  all  of  the  plaintiff's  prop- 
erty and  had  received  rents,  issues,  and  profits 
therefrom:  that  an  accounting  was  necessary 
to  ascertain  wha^  if  anything,  should  be  paid 
to  him :  and  that  until  such  accounting  it  was 
Impossible  to  determine  definitely  the  statue— 
and  where  the  plaintiff  offered  to  do  equity  and 
to  pa^  what  should  be  found  Justly  due.  If 
anything,  and  sought  to  have  the  defendant 
declared  to  hold  the  propertv  in  trust  for  it, 
and  that  the  decree  be  so  molded  as  to  do  equity 
and  to  return  the  property  to  the  plaintiff,  the 
petition  was  not  demurrable  for  want  of  a 
tender  to  the  defendant 
e.  Equitt— Pleadiwg— PmnoH. 

None  of  the  other  grounds  of  the  demurrer 
were  well  taken. 

7.  Refebeivgb  —  Insttffioient   Report— Pbo- 

CEDUBE. 

If  the  auditor  failed  to  report  with  suffi- 
cient fullness  on  any  issue,  a  motion  for  a  re- 
reference,  not  an  exception  to  his  report,  was 
the  proper  remedy. 

8.  NozfsuiT. 

There  was  no  error  in  refusing  to  dismjsa 
the  ctL9e,  in  the  nature  of  a  nonsuit. 
52  8.B.— 0 


9.  TbIAL— BXCEFTIONB. 

Where  a  number  of  letters  were  admitted 
in  evidence,  and  an  exception  was  taken  to 
their  admission  as  a  whole,  and  some  of  them 
were  admissible,  the  exception  cannot  be  aus- 
tained. 

10.  Use  and  Ocoupation— Amount  of  Bb- 

OOVBBT. 

If  an  agent  or  .person  occupying  a  ndn- 
clary  relation  towards  an  owner  of  property 
bought  it  in  at  sheriff's  sale,  and  took  title  in 
his  own  name,  and  occupied  it  in  part  and  in  part 
received  rents  from  it,  and  upon  an  equitable 
proceeding  it  was  determined  that  the  owner 
was  entitled  to  recover  the  property  and  have 
an  acoountinff  for  rents,  issues,  and  profits,  the 
liability  of  the  defendant  was  not  necessarily 
limited  to  the  amount  of  rents  actually  collect- 
ed by  him  while  in  possession^  but  would  in- 
clude what  he  should  nave  received  on  that  ac- 
count by  proper  diligence;  that  Is,  the  reason- 
able rental  value  of  the  property. 

11.  0OBPOBATI0N»— OfFIOBBS— DiBIiOTALTT. 

A  director  of  a  corporation,  who  is  also  Its 
secretary  and  treasurer  and  its  agent  to  pro- 
cure a  loan  for  it  to  save  its  property  from 
sheriffs  sale,  occupies  a  fiduciary  relatl<m 
towards  it,  and  cannot  acquire  interests  In  thr 
property  adverse  to  the  company. 

12.  Same  —  Unaxtthobizbd    Sebviobb  —  Com- 
pensation. 

If  a  person  occupying  a  fiduciary  relation 
to  a  corporation,  and  who  was  purporting  to 
act  for  it  in  procuring  a  loan  to  prevent  the  loss 
of  its  property  at  sheriffs  sale,  procured  a  loan 
and  bought  the  property  in  his  own  name,  upon 
a  proceeding  by  equitable  petition  to  recover  the 
property  and  nave  an  accounting,  brought  by 
the  company  against  him,  he  was  not  entitled,  in 
addition  to  his  reasonable  expenses  in  procur- 
ing the  loan,  to  be  credited  also  with  expenses 
incurred  by  him  in  an  effort  to  effect  a  re- 
organization of  the  company  without  its  knowl- 
edge or  consent;  there  being  no  agreement  as 
to  the  amount  for  procuring  tne  loan  separately. 

13.  Same— Ratification. 

The  bringing  of  an  equitable  action  for  the 
purpose  of  recovering  the  property  and  having 
an  accounting  did  not  operate  to  ratify  the 
effort  to  effect  a  reorganization  of  the  company 
without  its  consent. 

14.  INTEBEST— Use  and  Occupation. 

Mesne  profits,  or  rental  value,  does  not 
ordinarily  bear  interest,  at  least  until  it  be- 
comes a  liquidated  sum. 

15.  Tbtjsts— Accounting. 

The  auditor  reported  how  the  balance  be- 
tween the  parties  stood  on  March  1,  1901,  and 
that  the  amount  due  by  the  defendant  since 
March  1,  1901,  should  be  credited  with  all 
sums  paid  out  by  the  defendant  for  inter- 
est on  the  $35,000  loan  procured  by  him 
at  7  per  cent  per  annum,  and  for  taxes, 
insurance,  and  caring  for  the  property;  said 
credits  to  be  ascertained  by  the  court  on  the 
trial  of  the  case.  Held,  that  this  finding  con- 
templated the  determination  bv  the  court,  at 
the  trial,  of  the  balance  since  March  1,  1901; 
and  this  could  not  be  properly  done  In  enter- 
ing up  a  decree  by  merely  taking  the  amount 
which  the  auditor  had  found  to  be  the  rental 
value  of  the  property  up  to  March  1,  1901, 
charging  defendant  with  the  same  rate  per 
month  after  that  date,  and  allowing  no  credits, 
without  further  investigation  to  ascertain  the 
correct  balance  at  the  date  of  the  decree. 

16.  Account— Pabties. 

Where,  in  a  litigation  of  the  character 
indicated  in  the  nreceding  headnote,  the  defend- 
ant claimed  credit  on  account  of  an  am^^unt 
which  he  had  agreed  to  pay  to  certain  loan 
brokers,  and  an  amendment  was  offered  by  the 
plaintiff,  charging  collusion  between  the  de- 
fendant and  radi  broken^  and  that  he  had 
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given  to  them  a  mortgage  on  the  property 
involved  in  the  controversy,  which  included  not 
onlv  legitimate  charges,  but  also  certain  charges 
which  were  attacked  as  unlawful,  and  praying 
that  the  brokers  be  made  parties,  they  being 
residents,  that  full  relief  be  granted  with  re- 
spect to  the  matter,  and  that  their  mortgage 
be  canceled,  such  amendment  was  proper,  and 
should  have  been  allowed,  and  tiie  brokers 
should  have  been  made  parties  defendant. 

17.  Same. 

In  determining  between  the  parties  whether 
the  defendant  should  be  allowed  credit  for 
certain  payments  made  by  him,  a  corporation 
to  whom  the  payments  were  made  is  not  a 
necessary  party,  and  its  absence  will  not  fur- 
nish ground  for  demurrer  by  the  defendant. 

18.  Same— INDEUNITT. 

In  decreeing  that  possession  of  the  prop- 
erty involved  in  the  controversy  should  be  taken 
from  the  defendant  and  delivered  to  the  plain- 
tiff, there  being  an  outstanding  mortgage,  the 
court  did  not  err  in  the  equitable  terms  which 
were  placed  upon  the  plaintiff,  or  in  requiring 
it  to  indemnify  the  defendant  against  the  mort- 
gage, under  the  facts  of  this  case. 

19.  Costs  —  Eqxtitable  Aotioit— Discbbtion 
of  cjoubt. 

In  an  equitable  action  it  is  the  province 
of  the  judge  to  determine  upon  whom  costs 
shall  fall;  and  this  determination  will  not  be 
reversed,  unless  the  discretion  of  the  presiding 
judge  is  abused. 

20.  Wbit  of  Ebbob— Revkbsal. 

The  judgment  of  the  trial  court  is  reversed* 
and  the  case  remanded,  with  directions  as  to  its 
further  progress. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Sumter  Oounly; 
Z.  A.  Littlejohn,  Judge. 

Action  by  the  Amerlcus  Manufacturing  ft 
Improvement  Company  against  Charles  A. 
Pricker.  There  was  judgment  for  plaintiff 
and  both  parties  bring  error.  Reversed  in 
part,  and  affirmed  In  part 

On  April  12,  1900,  the  Amerlcus  Manu- 
facturing &  Improvement  Company  filed  Its 
equitable  petition  against  Charles  A.  Frlcker. 
Briefly  stated.  It  contended  as  follows:  The 
plaintiff  owned  a  hotel,  of  the  value  of 
$75,000  and  of  the  rental  value  of  $500  per 
month.  It  was  Incumbered  with  a  mortgage 
for  $35,000,  which  was  foreclosed.  It  was 
seeking  to  procure  a  loan  to  prevent  the  sale 
or  save  Itself  from  loss  of  its  property. 
Fricker  was  a  director  and  Its  secretary  and 
treasurer,  and  was  engaged  in  assisting  to 
procure  a  loan  for  It  While  so  acting  In 
company  with  Its  vice  president,  he  went  to 
New  York  for  that  purpose.  Instead  of  pro- 
curing a  loan  for  It,  he  procured  one  In  his 
own  name,  and  bought  In  the  property  at 
sheriff's  sale,  and,  though  purporting  to  be 
acting  for  the  plaintiff,  took  the  title  In  his 
own  name,  paying  for  the  purchase  price  the 
money  received  from  the  loan  referred  to 
above,  and  $5,000  borrowed  from  Weyman 
&  Connors,  loan  brokers,  because  the  amount 
of  the  bid  was  in  excess  of  the  loan  obtained 
In  New  York.  He  agreed  to  pay  that  firm  as 
brokers  $5,000  for  services  In  procuring  the 
loan  and  In  seeking  to  effect  a  reorganiza- 
tion. He  placed  mortgages  on  the  property 
for  this  loan  from  the  company  and  to  se- 


cure the  amount  claimed  to  be  due  Weyman 
&,  Connors.    A  charter  was  obtained  by  the 
defendant,  and  an  offer  made  to   the   old 
stockholders  to  take  stock  in  the  new  com- 
pany by  paying  $15  per  share,  but  the  pro- 
posed new  company  never  became  active  or 
received,  the  property.    Fraud,  collusion,  etc., 
were  charged.    It  was  alleged  that  defendant 
had  taken  possession  of  the  property  and 
enjoyed  its  rents,  Issues,  and  profits,  and  was 
liable  therefor;  that  the  amounts  of  com- 
missions and  expenses  claimed  by  him  to  be 
due  were  not  correct;  that  an  accounting  was 
necessary  before  it  could  be  determined  how 
much,  if  anything,  plaintiff  should  pay  him; 
and  that  he  was  a  man  of  small  means  and 
unable  to  respond  in  damages.    Plaintiff  at 
first  alleged  a  tender,  but  by  amendment  al- 
leged that  the  defendant  had  taken  posses- 
sion of  all  of  its  property  and  rendered  it 
unable  to  make  one,  and  that  certain  stock- 
holders had  made  a  tender,  offering  to  pay 
what  he  had  expended,  but  requiring  hiin 
to  account  for  what  he  had  received.    Plain- 
tiff offered  to  do  equity  and  sought  to  recover 
the  property  and  have  an  accounting.    De- 
fendant denied  the  substantial  allegations, 
especially  those  as  to  fraud,  collusion,  and 
misuse  of  his  position  in  the  company.    He 
contended,  in  brief,  as  follows:    He  went  to 
New  York  to  assist  in  obtaining  a  loan  for 
the  company.    It  was  found  to  be  impossible. 
It  was  suggested  to  him  that  a  reorganization 
might  be  had;  that  he  might  take  the  loan 
temporarily  in  his  own  name,  buy  in  the 
property,  obtain  a  new  charter,  and  effect  a 
reorganization  on  terms  Just  and  equitable 
to  the  original  stockholders.    In  the  emer- 
gency he  proceeded,  but  Ih  the  utmost  good 
faith  and  to  save  the  property  for  the  stock- 
holders.   He  had  expended  the  rents  and 
profits,  not  for  his  own  individual  benefit, 
but  to  keep  up  the  property.    He  admitted 
that  he  did  not  Inform  the  company  or  its 
stockholders,  on  returning  from  New  York 
before  the  sale,  what  had  been  done,  for  fear 
that  certain  persons  who  were  antagonistic 
to  the  plan  might  thwart  it    After  he  bought 
in  the  property  he  offered  to  reorganize  by 
allowing  each  of  the  stockholders  to  take 
the  same  amount  of  stock  In  the  new  com- 
pany as  they  held  in  the  old  one,  paying 
$15  per  share,  $10,000  of  which  was  to  be 
used  to  pay  Weyman  &  Connors,  and  $5,000 
for  improving  the  property.    As  this  was  not 
accepted,  he  was  left  with  the  property  and 
debts  on  his  hands.    Plaintiff  has  waived  its 
right  to  have  a  conveyance ;  but  he  is  willing 
to  convey  the  property  to  it  if  it  will  take  up 
the   $35,000   loan   and  the  Indebtedness    to 
Weyman  &  Connors,  and  pay  his  reasonable 
attorney's  fees  and  reasonable  compensation 
for  his  time  and  trouble.    He  denied   any 
tender.    The  case  was  referred  to  an  auditor. 
He  found  that  the  defendant  occupied  the 
position  of  a  fiduciary  agent  of  the  plaintifT; 
that  he  could  not  lawfully  buy  the  property 
and  hold  the  title  adversely  to  it;  that  the 
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defendant  In  an  accounting  was  not  entitled 
to  credit  for  the  amount  agreed  to  be  paid 
Weyman  &  Onnors  for  aiding  In  making 
the  loan  and  in  connection  with  the  attempt- 
ed reorganization,  but  only  for  reasonable 
compensation  for  their  services  in  connection 
with  making  the  loan;  that  as  between  the 
plaintiff  and  defendant  the  defendant  was 
chargeable  with  the  rental  value  of  the  prop- 
erty while  in  his  possession,  and  should  be 
credited  with  the  lawful  expenses  paid  by 
him.  Including  the  amount  properly  charge- 
able to  the  company  of  Weyman  &  Gonnorsi 
and  any  amounts  paid  by  him  for  interest  on 
the  $35,000  loaned,  and  for  taxes;  and  that 
the  plaintiff  should  recover  the  property  upon 
assuming  the  loan  and  Indemnifying  the  de- 
fendant against  liability  on  account  thereof. 
Both  sides  excepted  to  the  report  All  the 
exertions  were  overruled,  except  certain 
ones  which  resulted  In  the  correction  of 
special  items,  and  a  decree  was  entered.  The 
defendant  filed  a  bill  of  exceptions,  and  the 
plaintiff  a  cross-bill. 

J.  H.  liumpkln  and  Smith,  Hammond  & 
Smith,  for  plaintiff  in  error.  W.  P.  Wallli 
and  G.  R.  Ellis,  for  def eidant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts). 
This  case  was  referred  to  an  auditor.  To 
his  r^^rt  the  defendant  filed  19  exceptions 
of  law  and  7  exceptions  of  fact  The  plain- 
tiff was  also  dissatisfied,  but  contended  it- 
self with  9  exceptions  of  law  and  1  of 
fact  The  defendant  filed  a  bill  of  excep- 
tions, and  the  plaintiff  filed  a  cross-bill.  The 
record  brought  up  by  the  main  bill  of  ex- 
ertions contained  678  typewritten  pages. 
In  view  of  tlie  size  of  the  record  and  the 
number  of  the  exceptions  taken  by  the  par- 
ties, it  might  be  said  that,  relatively  to  the 
result  of  the  trial,  both  were  in  a  state 
of  elaborate  dissatisfaction. 

JL  A  motion  was  made  to  dismiss  the  writ 
of  error  on  several  grounds.  One  was  that 
there  was  a  'Misjoinder  (?)  of  parties  plain- 
tiff in  error,*'  the  surety  on  the  bond  given 
by  the  defendant  not  being  joined,  and  also 
that  such  surety  could  not  "make  itself  a 
party  and  set  up  matters  not  of  record  in 
the  lower  court"  On  the  hearing  of  the 
application  for  the  appointment  of  a  re- 
ceiver, which  was  prayed  for  in  the  peti- 
tion, the  presiding  Judge  refused  it  on  con- 
dition that  the  defendant  would  give  bond 
with  surety  to  pay  to  the  plaintiff  such 
sums  as  he  might  be  chargeable  with  for  the 
aae  of  the  property.  In  case  the  plaintiff 
should  prevail.  The  bond  was  given,  the 
plaintiff  did  prevail,  and  a  decree  was  en- 
tered, which  Included  a  judgment  on  the 
bond  against  the  surety.  The  defendant  ex- 
cepted. In  this  court  the  surety  asked  to  be 
made  a  party  plaintiff  in  error,  and  the 
original  plaintiff  in  error  concurred  in  the 
motion.  The  motion  to  dismiss  on  this 
ground  is  not  well  taken.  The  stvety  was 
interested  with  the  principal  in  reversing  the 


judgment  If  it  was  in  fact  a  necessary  par- 
ty to  the  bill  of  exceptions,  which  we  un- 
derstand to  be  the  point  intended  to  be 
raised  by  the  motion  to  dismiss,  it  could  be 
added  by  amendment  from  the  record,  not 
changing  the  record  or  raising  new  points, 
but  simply  joining  in  the  bill  of  exceptions 
alrieady  filed  by  its  principal.  In  this  in- 
stance the  surety  moved  to  be  made  a  party 
plaintiff  in  error,  and  the  original  plaintiff 
in  error  concurred  in  the  motion.  Epplng 
V.  Aiken,  71  Ga.  682;  Western  Union  Tel. 
Ck).  V.  Griffith,  111  Ga.  652,  36  S.  B.  869; 
Ram^  y.  O'Byrne,  121  Ga.  616,  49  &  E. 
595.  The  decisions  cited  by  counsel  to  the 
effect  that  all  parties  Interested  in  sustain- 
ing a  judgment  must  be  served  with  the  bill 
of  exceptions  are  not  applicable  to  a  case 
like  this,  where  the  party  not  served  is  not 
interested  in  sustaining  the  judgment  of  the 
trial  coiurt,  but  is  interested,  along  with  the 
plaintiff  in  error,  in  seeking  to  reverse  it 
The  motion  to  amend  is  allowed. 

2.  Another  ground  of  the  motion  to  dis- 
miss was  because  the  evidence  was  not 
reduced  to  a  brief,  or  narrative,  form,  but 
consisted  of  the  stenographic  report  written 
out  The  auditor  states  in  his  report  that 
"counsel  for  plaintiff  and  defendant  agreed 
that  the  auditor  should  not  make  a  brief  of 
the  oral  or  documentary  evidence  submitted, 
but  should  file  with  his  report  the  original 
documents  introduced  in  evidence  and  the 
stenographic  report  of  the  oral  evidence  as 
taken  on  the  hearing,  all  of  which,  in  ac- 
cordance with  said  consent,  are  made  a 
part  of  this  report  and  submitted  herewith.'* 
Where  the  auditor  filed  as  a  part  of  the 
brief  of  evidence  a  stenographic  report  of 
the  testimony,  it  became  a  part  of  the  rec- 
ord and  could  be  specified  and  brought  to 
this  court  as  such;  and  the  bill  of  excep- 
tions will  not  be  dismissed  on  the  ground  that 
there  is  no  such  condensed  and  narrative 
brief.  Arendale  v.  Smith,  107  Gs(.  494,  38 
S.  E.  669;  Schmidt  v.  Mitchell,  117  Ga.  6, 
43  S.  E.  371.  Whether  the  evidence  is  in 
such  a  condition  as  to  furnish  ground  for 
a  reversal  based  on  it  Is  a  different  ques- 
tion. 

3.  It  is  contended  that  the  record  was  not 
transmitted  within  the  time  prescribed  by 
law.  The  clerk  of  the  superior  court  cer- 
tified that  when  he  went  into  office  on  Jan- 
uary 2,  1905,  he  found  the  bill  of  exceptions 
filed  on  December  31,  1904,  that  it  had  been 
impossible  to  transcribe  the  record  within 
10  days,  and  that  he  forwarded  it  at  once 
upon  completing  such  copy,  on  January  20, 
1905.  It  does  not  appear  that  the  plaintiff 
in  error  or  his  counsel  caused  or  contributed 
to  the  delay,  but  that  it  resulted  from  an 
inability  on  the  part  of  the  clerk  to  prepare 
so  large  a  record  in  so  short  a  time.  Civ. 
Ck>de  1895,  S  5555. 

4.  It  would  be  of  little  utility  to  discuss 
separately  each  of  the  numerous  exceptions 
to  the  auditor's  report    A  number  of  them 
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allege  In  substance  merely  that  certain  rul- 
ings and  findings  are  erroneous  under  the 
pleadings  and  evidence.  General  exceptions 
of  this  class  furnish  no  ground  for  reversal. 
It  is  difficult,  if  not  impracticable,  for  a 
court  to  successfully  search  through  a  brief 
of  evidence  containing  hundreds  of  pages  to 
find  some  particular  piece  of  evidence  af* 
fecting  or  bearing  on  a  ruling  of  the  auditor. 
Armstrong  v.  Winter,  122  Ga.  869,  50  S.  E. 
997;  First  State  Bank  v.  Avera,  123  Ga. 
598,  51  S.  E.  665. 

5.  There  was  no  error  in  overruling  the 
demurrer  to  the  petition  as  amended.  It 
set  out  a  good  cause  for  equitable  relief. 
One  objection  made  was  that  the  alleged 
tender  was  Insufficient;  and  it  was  so.  It 
was  neither  by  the  plaintiff  Itself,  nor  for  a 
definite  amount  But  tender  was  not  neces- 
sary as  a  condition  precedent  to  the  filing  of 
this  petition.  It  showed  that  the  defendant 
who  was  the  plaintiff's  secretary  and  treach 
urer,  and  also  a  director,  and  who  had  been 
acting  for  It  and  was  still  purporting  to  do 
so,  and  occupied  a  fiduciary  relation  to  it, 
purchased  Its  property  at  sheriff's  sale  and 
took  a  deed  in  his  own  name;  that  he  In- 
cumbered it  with  a  mortgage  to  the  British 
&  American  Mortgage  Company  to  secure  a 
loan,  the  amount  of  which  was  used  in 
paying  the  purchase  money  at  the  sherlfTs 
sale,  and  one  to  Weyman  &  Connors ;  that  he 
had  received  rents,  issues,  and  profits  from 
the  property;  that  he  took  possession  of  all 
of  the  plaintiff's  property,  and  was  a  man 
of  small  means  and  unable  to  respond  in 
damages ;  and  that  an  accounting  was  neces- 
sary to  ascertain  what,  if  anything,  it  should 
pay  to  him,  and  until  such  accounting  It 
was  Impossible  to  determine  definitely  the 
status.  Plaintiff  offered  to  do  equity  and 
to  pay  what  should  be  found  to  be  justly  due, 
if  anything.  Johnson  v.  Giles,  69  Ga.  652; 
Delchmann  v.  Delchmann,  49  Mo.  107-110; 
Irvin  V.  Gregory,  18  Gray  (Mass.)  215 ;  Kerr  ▼. 
Hammond,  97  Ga.  567,  570.  25  S.  E.  837. 

6.  None  of  the  other  grounds  of  the  de- 
murrer were  well  taken.  The  stockholders 
of  the  plaintiff  were  not  necessary  parties 
to  the  proceeding  between  the  plaintiff  and 
the  defendant,  nor  were  Weyman  &  Connors 
or  the  loan  company  necessary  parties  to 
determine  the  rights  of  the  plaintiff  as 
against  the  defendant  Weyman  &  Connors 
may  have  been  proper  parties,  but  they  were 
not  necessary  parties  in  this  proceeding,  so 
that  their  omission  would  furnish  a  ground 
of  demurrer  by  the  defendant  The  loan 
company,  moreover,  appears  to  have  been  a 
nonresident  of  the  state. 

7.  If  the  auditor  failed  to  report  with 
sufficient  fullness  on  any  issue,  a  motion  for 
a  re-reference,  not  an  exception  to  his  re- 
port was  the  proper  remedy.  Jones  v.  Nolan, 
120  Ga.  588,  48  S.  E.  166 ;  Weldon  v.  Hudson, 
120  Ga.  699,  48  S.  B.  130;  ColUnsvllle  Granite 
Co.   V.   Phillips,   128  Ga.  830,   51  S.  B.  666. 

8.  There  was  no  error  In  refusing  to  dis- 


miss the  case  In  the  nature  of  a  nonsuit 
The  auditor's  report  stated  that  "It  was  also 
admitted  on  the  trial  that  the  defendant 
was  a  director  of  the  plaintiff  corporation, 
and  its  secretary  and  treasurer,  In  the  years 
1898  and  1899,  and  prior  to  that  time,  and 
that  he  was  a  member  of  a  committee  In  1898 
and  1899  to  procure  a  loan  upon  said  hotel 
property,  the  purpose  of  which  was  to  pay 
off  the  loan  thereon  known  as  the  'Dederlck 
loan,'  and  that  he  acted  in  the  three  capaci- 
ties." The  evidence  shows  that  he  went 
to  New  York  to  aid  In  obtaining  a  loan  for 
the  plaintiff  shortly  before  the  sheriff's  sale 
of  this  property ;  that  he  In  fact  obtained  a 
loan  In  his  own  name,  purchased  the  prop- 
erly at  the  sheriff's  sale,  took  the  deed  in 
his  own  name  and  went  into  possession.  He 
contended  that  he  and  the  vice  president  of 
the  company  and  the  loan  broker  found  it 
Impossible  to  procure  the  loan  in  the  name 
of  the  company,  that  the  plan  to  make  the 
loan  and  take  the  title  in  his  own  name  and 
secure  the  loan  by  a  mortgage  on  the  prop- 
erty was  necessary  in  an  emergency,  and 
that  all  he  did  was  in  the  utmost  good  faith 
and  for  the  benefit  of  the  stockholders,  and 
not  for  his  individual  benefit  His  answer 
to  the  petition  admits  that  on  his  return 
from  New  York  to  Americus,  after  determin- 
ing upon  his  plan  of  operations  and  making 
an  agreement  to  obtain  the  loan  in  his  own 
name,  he  made  no  statements  to  the  president 
of  the  company  or  to  its  stockholders  as  to 
what  he  had  done,  lest  others  who  might 
be  antagonistic  to  this  plan  should  raise  the 
bidding  on  the  property  to  a  sum  b^ond  his 
reach.  He  agreed  upon  the  arrangement  in 
New  York  some  two  wedcs  before  the  sale 
and  returned  to  Americus,  but  made  no  dis- 
closure of  what  he  had  done  to  his  principal 
or  its  stockholders.  After  he  bought  the 
property  and  took  the  deed  to  himself,  be 
proposed  a  scheme  of  reorganization.  The 
circular  letter  which  he  issued  to  the  stock- 
holders began  with  the  statement:  "Yon 
are  doubtless  aware  that  I  purchased  the 
Windsor  Hotel  at  sheriff's  sale  on  Tuesday, 
September  5,  1899,  but  in  doing  so  I  had  in 
mind  a  plan  of  reorganization,"  etc.  He 
then  outlined  the  intended  formation  of  the 
new  company,  and  offered  to  allow  stock- 
holders of  the  original  company  to  become 
stockholders  in  the  contemplated  new  one, 
but  required  a  payment  of  $15  per  share  to 
be  made,  and  that  acceptance  should  be 
signified  within  ten  days  or  he  would  find 
it  necessary  to  realize  on  the  remainder  of 
the  new  stock  "from  outside  parties."  In 
his  answer  he  says  he  has  cared  for  the  prop- 
erty as  if  he  were  the  bona  fide  owner,"as  in 
fact  he  is."  Without  going  further,  we  think 
this  will  sufiELce  to  indicate  that  the  principal 
showed  good  ground  for  equitable  action 
against  its  agent,  director,  and  secretary  and 
.treasurer  who  thus  acted.  The  dismissal 
of  the  case  would  have  been  erroneous. 
9.  A  number  of  letters  wer|  admitted  In 
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evidence,  and  one  exception  Includes  the 
whole.  Some  of  them,  at  least— for  Instance, 
letters  between  the  defendant  and  Weyman 
&  Connor»— were  admissible;  and,  this  being 
80,  the  exception  to  all  the  letters  in  bulk 
must  fall. 

10.  If  an  agent  or  person  occupying  a  posi- 
tion of  trust  or  a  fiduciary  relation  towards 
the  plaintiff  bought  in  its  property  at  sheriff's 
sale,  and  took  title  in  his  own  name,  and 
occupied  and  used  it,  or  received  rents  from 
it,  and  the  owner  was  entitled  to  recover 
from  him  in  equity,  upon  an  accounting  for 
rents,  issues,  and  profits,  bis  liability  was  not 
necessarily  limited  to  the  amount  of  rent 
actually  collected  by  him  while  in  possession, 
but  might  include  what  he  should  have  re- 
ceived on  that  account,  or,  in  other  words, 
the  fair  rental  value  of  the  property.  Proof 
of  the  amount  actually  received  would  be  for 
consideration  along  with  the  evidence  bear- 
ing on  the  subject  of  good  faith  and  diligence 
in  determining  the  sum  for  which  he  was 
liable ;  but  the  actual  receipts  do  not  conclu- 
sively limit  his  liability.  In  the  pres«[it  case 
there  was  evidence  as  to  what  the  property 
in  controversy  had  brought  for  rent  before 
the  sale,  what  the  defendant  represented 
was  its  rent-producing  capacity  when  he  was 
seeking  to  obtain  a  loan  upon  the  faith  of 
ft,  what  rents  he  had  actually  collected,  and 
whether  this  was  all  that  could  have  been 
collected.  Evidence  was  also  introduced  to 
show  the  rental  value  of  the  property ;  that  the 
defendant,  some  time  after  making  the  pur- 
chase, had  occupied  it  himself  and  conducted  a 
hotel  there;  and  that  wh^i  he  rented  it  to 
others  he  had  the  use  of  a  room  and  received 
his  own  board,  and  at  a  later  date  had  rooms 
for  the  use  of  himself  and  wife  and  received 
their  board.  The  auditor  found  that  he  was 
liable  for  the  rental  value  of  the  property, 
and  under  the  evidence  we  cannot  say  that 
he  erred.  In  8  Thompson  on  Ck>rporations, 
after  referring  to  certain  breaches  of  duty 
on  the  part  of  officers  and  directors  of  cor- 
porations, among  them  being  dealing  with 
themselves  in  regard  to  the  corporate  prop- 
erty, the  author  says  (section  4051) :  "In  re- 
spect of  the  measure  of  damages  or  liability 
on  the  part  of  corporate  directors  and  officers 
for  such  breaches  of  trust  as  those  ccmsidered 
in  this  chapter,  the  general  rule  is  tliat  equity 
aims  at  compensation  to  those  who  are  benefi- 
cially interested  in  the  trust  fund,  the  corpora- 
tion, the  stockholders  or  the  creditors;  and 
the  court  will  mould  its  decree  so  as  to  reach 
this  result  according  to  the  varying  circum- 
stances of  each  case."  In  Rogers  v.  Dickey, 
117  6a.  819,  822,  46  S.  E.  71,  72,  referring  to 
the  strict  accountability  to  which  trustees 
are  held,  Mr:  Justice  Lamar  said:  "If,  as  a 
result  of  following  the  law,  the  profits  are 
small,  he  cannot  be  held  liable  for  what  he 
mi^t  oth^wise  have  made;  but  if,  for  the 
purpose  of  Increasing  the  profits,  he  departs 
from  the  law,  he  can  expect  no  protection 
from  It  when  loss  and  disaster  follow."    In 


Dowling  T.  Feeley,  72  Ga.  557,  it  was  said: 
*'A  trustee  can  make  no  profit  for  himself 
out  of  the  trust  estate.  If  he  risk  the  trust 
funds  and  lose,  he  Is  compelled  to  account  for 
their  full  value ;  if  he  is  successful,  he  is  re- 
quired to  pay  what  he  gains  to  the  benefi- 
ciary of  the  fund  embarked  in  the  enterprise. 
This  rule  applies  not  only  to  trustees  eo  no- 
mine, but  to  all  persons  sustaining  confiden- 
tial relations  to  others,  such  as  executors  and 
administrators,  guardians,  agents,  officers, 
partners,"  etc.  This  refers  to  the  corpus  of 
the  estate.  But  the  principle  would  seem  to 
apply  to  its  rental  value,  if  it  be  found  that 
the  amount  actually  collected  by  the  defend- 
ant was  less  than  the  property  should  reason- 
ably have  produced.  See,  also,  Pettyjohn  v. 
Llebscher,  92  Ga.  149,  17  S.  B.  1007;  Bell  v. 
Bell,  20  Ga.  260;  Simmons  v.  Camp,  71  Ga 
64  (6);  28  Am.  &  Eng.  Enc.  L.  (2d  Ed.)  1062. 
See  notes  to  Selleck  v.  French,  6  Am.  Dec. 
196,  197. 

11.  The  defendant  contended  that  there 
was  no  fiduciary  or  confidential  relation  be- 
tween it  and  the  plaintiff  which  would  affect 
his  right  to  purchase  at  the  sale.  But  un- 
questionably one  who  was  found  by  the  au- 
ditor to  be  an  officer  and  director  of  the  com- 
pany and  an  agent  to  procure  a  loan  for  it 
to  save  its  property  from  a  sheriff's  sale  oc- 
cupied a  fiduciary  and  confidential  relation 
towards  it  Civ.  Ck)de  1896, 1 4080 ;  18  Am.  ft 
Eng.  Enc.  L.  (2d  Ed.)  10;  Atlanta  Real  Estate 
Go.  V.  Atlanta  National  Bank,  76  Ga.  40;  1 
Pom.  £}q.  Jur.  ft  167.  As  such  he  could  not 
acquire  interests  in  the  property  adverse  to 
the  person  for  whom  he  was  acting.  Civ. 
Oode  1896,  ft  4031;  1  Am.  A  Eng.  Enc.  L.  (2d 
Ed.)  1086;  Sessions  v.  Payne,  118  Ga.  966,  89 
S.  E.  826;  Larey  v.  Baker,  86  Ga.  468,  12  S, 
E.  684;  6  Thomp.  Corp.  |  7866;  Kreitzer  v. 
Orovatt,  94  Ga.  694,  21  S.  E.  625;  Vallette  r. 
Tedens,  122  111.  607,  14  N.  E.  62,  8  Am.  St 
Rep.  602;  Wardell  v.  R.  R  Co.,  103  U.  S.  661, 
26  Ij.  Ed.  609 ;  Newcomb  v.  Brooks,  16  W.  Va. 
82;  Bisph.  Pr.  Eq.  (6th  Ed.)  144,  146.  A  pur- 
chase by  a  trustee  at  his  own  sale  is  voidable 
at  the  option  of  the  person  for  whom  he  was 
acting  In  a  fiduciary  capacity,  whether  he 
acted  bona  fide  or  not,  or  whether  actual 
gain  resulted  to  him  or  not,  if  such  election 
be  exercised  within  a  reasonable  time.  Shine 
V.  Redwine,  80  Ga.  780;  Lowery  v.  Idleson, 
117  Ga.  778,  46  S.  E.  61  (2);  Tobin  Canning 
Co.  V.  Frasler,  81  Tex.  407,  17  S.  W.  26;  1 
Story,  Eq.  Jur.  (18th  Ed.)  |  822;  Word  v. 
Davis,  107  Ga.  780,  33  S.  E.  691.  Under  the 
facts  disclosed  by  the  evidence  in  this  case, 
an  implied  trust  arose  in  favor  of  the  plain- 
tiff, and  it  had  a  right  to  equitable  relief 
against  the  defendant  Civ.  Code  1895,  H 
8169,  3196.  See,  also,  authorities  cited  above. 
Nor  does  it  appear  that  there  was  such  laches 
on  the  part  of  the  plaintiff  as  prevented  it 
from  enforcing  its  rights  in  equity.  Word  v. 
Davis,  107  Ga.  780,  3d  S.  E.  691,  and  authori- 
ties dted;  Darliog  v.  Potts,  118  Mo.  606,  24 
&  W.  461  (6). 
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12.  The  defendant  contended  that  he  was 
entitled  to  credit  for  $5,000  on  account  of 
the  charge  of  Weyman  &  Connors  for  serv- 
ices. This  charge  included,  not  only  their 
aervices  in  procuring  the  loan,  but  also  sery- 
ices  to  be  rendered  by  them  in  the  effort 
to  effect  a  reorganization  under  the  arrange- 
ment with  the  defendant  He  contended  that 
the  plaintiff  was  liable  for  the  whole  of  this 
sum,  and  should  credit  him  accordingly  in 
the  accounting,  because  he  insisted  that  he 
contracted  for  it  in  good  faith.  As  between 
the  plaintiff  and  defendant,  we  do  not  think 
the  company  should  be  charged  with  that  part 
of  the  expenses  which  applied  to  an  effort  to 
reorganize  it  without  its  knowledge  or  con- 
sent. To  allow  the  defendant  in  an  account- 
ing a  reasonable  amount  on  account  of  expen- 
ses in  procuring  the  loan  was  as  much  as  he 
could  ask  in  equity,  there  being  no  agree- 
ment as  to  compensation  for  procuring  the 
loan,  separate  from  the  reorganization  plan. 

18.  The  bringing  of  this  action  did  not 
operate  to  ratify  the  conduct  of  the  defend- 
ant in  regard  to  an  effort  to  reorganize  the 
company  without  its  consent  In  so  far  as 
the  sheriff's  sale  is  concerned,  however,  the 
plaintiff  does  not  seek  to  set  it  aside.  Nei- 
ther the  plaintiffs  in  the  mortgage  fl.  fa.  nor 
the  sheriff  are  made  parties,  nor  is  there  any 
prayer  to  annul  the  sale  or  to  reinstate  the 
status  as  it  existed  prior  thereto.  The  plain- 
tiff seeks  to  obtain  possession  of  the  prop- 
erty, not  by  setting  aside  the  sheriff's  sale, 
but  by  taking  the  results  of  such  sale 
and  charging  the  title  obtained  by  the 
defendant  under  that  sale  with  an  im- 
plied trust  in  its  favor.  Indeed,  as  will 
appear  later,  the  plaintiff  in  its  plead- 
ings conceded  the  necessity  6f  assuming  the 
loan  of  $35,000,  under  which  the  title  was 
procured  by  the  defendant  and  the  mortgage 
fi.  fa.  was  in  part  satisfied. 

14.  The  auditor  was  appointed  at  the  No- 
vember term  of  the  court,  1900.  He  struck 
a  balance  as  of  March  1,  1901.  His  report 
(apparently  for  reasons  satisfactory  to  all 
parties,  as  no  point  was  made  on  the  delay) 
was  not  filed  until  November  21,  1903.  Ex- 
ceptions were  filed,  and  were  heard  In  Octo- 
ber, 1904,  and  a  decree  rendered  on  November 
8,  1904.  The  presiding  Judge,  after  correct- 
ing certain  items  in  the  report  of  the  auditor, 
rendered  a  decree  in  which  was  included  a 
judgment  against  the  defendant  for  rents 
and  profits  from  March  1,  1901,  to  the  date 
of  the  decree,  at  the  rate  of  $500  per  month. 
He  deducted  from  this  the  balance  found  to 
be  due  the  defendant  on  March  1,  1901,  and 
added  interest  to  the  balance  thus  found  in 
favor  of  the  plaintiff.  We  are  of  the  opinion 
that  the  court  should  not  have  found  both 
rents  and  profits  extending  from  the  time 
when  the  auditor  struck  the  balance  of  ac- 
counts to  the  date  of  the  decree,  and  also  in- 
terest on  the  amount  of  them,  or  the  balance 
arising  from  them.    Mesne  profits,  or  rental 


value,  does  not  ordinarily  bear  interest,  at 
least  until  it  becomes  a  liquidated  sum. 

15.  The  presiding  judge  also  erred  In 
arriving  at  the  amount  included  in  his  decree. 
The  auditor  reported  how  the  balance  stood 
on  March  1,  1901,  and  that  "the  amount 
due  by  the  defendant  since  March  1,  1901, 
should  be  credited  with  all  sums  paid  out  by 
the  defendant  for  interest  on  the  $35,000,  at 
7  per  cent  per  annum,  and  for  taxes,  in- 
surance, and  caring  for  the  property;  said 
credits  to  be  ascertained  by  the  court  on  the 
trial  of  the  case."  The  presiding  judge  in 
fact  allowed  no  credits  to  the  defendant  on 
account  of  the  items  suggested  by  the  au- 
ditor, but  in  entering  up  the  decree  continued 
the  charge  for  the  rents  and  profits,  at  the 
rate  found  by  the  auditor,  from  the  time 
when  the  balance  was  struck  to  the  date  of 
the  decree.  Exception  was  taken  to  this,  and 
It  was  contended  that  the  presiding  judge, 
having  overruled  the  exceptions  with  a 
slight  correction  of  the  report  should  have 
confirmed  the  report  and  entered  a  decree  up- 
on it  without  increasing  the  charge  against 
the  defendant  by  the  addition  of  rents  and 
profits  as  just  stated;  that  ^  he  could  as- 
sume the  continuance  of  the  amount  of  the 
rents  and  profits  found  by  the  auditor,  he 
should  also  have  assumed  that  the  fixed 
charges  which  the  auditor  had  found  the 
defendant  was  paying  continued ;  or  that  If 
he  desired  to  carry  out  the  auditor's  recom- 
mendation of  striking  a  new  balance  at  the 
time  of  the  trial,  he  should  have  proceeded 
in  some  appropriate  manner  to  have  ascer- 
tained such  balance.  The  presiding  judge 
added  to  the  bill  of  exceptions  the  following 
note  on  this  subject:  "Upon  the  overruling 
of  the  defendant's  exceptions  November  18, 
1904,  his  counsel  was  immediately  notified, 
and  on  November  3d  he  was  notified  that  the 
entering  of  a  final  decree  would  come  up  at 
a  chambers  court  to  be  held  on  Saturday, 
November  6th,  and  for  him  to  be  present 
and  that  he  would  be  heard  on  such  questions 
as  he  desired  to  make.  Neither  he  nor  his 
client  appeared  at  such  time.  Plalnttfl's 
counsel  appeared  and  presented  the  court 
with  a  decree  to  be  signed,  but  same  was 
held  by  the  court  until  November  8th  be- 
fore signing  it  Neither  during  the  argument 
of  exceptions  nor  at  any  other  time  was  it 
ever  made  known  or  intimated  to  the  court 
by  defendant  or  his  counsel  that  he  had  in- 
curred any  expenses  in  the  way  of  interest 
taxes,  insurance,  or  caring  for  the  pr<H>erty, 
or  that  he  had  any  claim  or  demand  of  any 
character  be  desired  set  off  against  or  credit- 
ed upon  the  rents  due  plaintiff.  The  au- 
ditor found  and  fixed  the  rental  value  of  the 
property  to  be  recovered  by  plaintiff  after 
March  1,  1901,  and  there  was  no  exception  to 
this  finding  of  the  auditor." 

Perhaps  the  auditor  may  have  intended 
to  find^a  continuing  charge  against  the  de- 
fendant at  a  given  rate  up  to  the  time  of  the 
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decree.  His  actual  finding  on  this  subject 
was  in  the  following  language:  "The  au- 
ditor finds  that  defendant  is  liable  to  the 
plaintiff  for  the  rent  of  said  property  from 
September  5,  1899,  to  March  1,  1901,  at  the 
rate  of  $500  per  month,  and  that  the  amount 
due  plaintiff  by  defendant  March  1, 1901,  was 
99,000,  and  that  he  is  liable  to  plaintiff  for 
the  rent  of  said  property  since  said  date  at 
the  same  rate,  to  wit,  $500  per  month.  As 
already  stated,  this  report  was  filed  Noyem- 
ber  21,  1903.  The  auditor  left  the  court  to 
ascertain  something  in  addition  to  his  report 
The  finding  of  additional  facts  or  amounts, 
and  increasing  or  diminishing  the  amounts 
found  by  the  auditor,  is  not  strictly  a  part  of 
the  proceeding  of  passing  on  the  auditor's 
report  and  entering  a  decree  upon  it  Some- 
thing more  was  contemplated,  we  thinks 
something  In  the  nature  of  a  supplemental 
accounting  to  bring  the  balancing  of  accounts 
down  to  the  date  of  the  decree.  The  desire 
to  bring  the  accounting  for  rents  and  profits 
down  to  the  date  of  the  final  decree  was  not 
an  improper  one.  After  an  auditor's  report 
is  filed,  the  defendant  has  20  days  to  ex- 
cept remaining  in  possession.  Then  most 
likely  follows  some  delay,  in  this  case  a 
year;  the  defendant  still  remaining  in  pos- 
session and  enjoyment  And  thus  he  can 
always  have  some  time  for  enjoyment  be- 
tween the  date  of  the  report  and  that  of  the 
decree.  If  the  plaintiff  is  entitled  to  re- 
cover, it  is  not  compelled  to  lose  this  rental. 
It  is  not  contemplated  by  the  law  that  one 
entitled  to  a  final  decree  on  an  accounting 
must  by  reason  of  the  unavoidable  delay  in- 
cident to  legal  procedure,  get  less  than  he  is 
entitled  to.  In  some  cases,  no  doubt  an  au- 
ditor's report  might  cover  this  interval,  if  it 
has  fixed  data  to  work  upon.  But  in  the 
present  case  there  is  an  element  of  uncertain- 
ty. The  auditor  evidently  contemplated  the 
ascertainment  of  additional  facts  and  the 
striking  of  a  further  balance  at  the  trial. 
Doubtless  it  would  have  been  better  for  coun- 
sel to  have  appeared  and  made  claim  for 
further  expenditures  if  he  so  desired;  but 
the  mere  notice  of  an  intention  to  enter  a 
final  decree  did  not  put  him  on  due  notice 
that  the  additional  facts  would  be  found  by 
the  presiding  judge,  or  call  on  him  with 
sufiScient  distinctness  to  present  any  claim 
for  the  making  of  a  new  balance.  Under  the 
special  facts  of  this  case,  we  think  the  proper 
diisposition  is  to  return  it  to  the  superior 
court  with  direction  to  allow  a  reasonable 
time  for  an  issue  to  be  made  as  to  this  par- 
ticnlar  point  giving  notice  by  rule,  order,  or 
other  appropriate  method  to  the  respective 
sides,  and  to  have  the  balance  between  the 
parties  brought  down  to  date,  either  by  a 
re-reference  of  that  issue  or  a  direct  trial. 
It  Ifl  not  necessary  that  the  entire  case  should 
be  reopened,  but  only  that  tbe  accounting 
should  be  extended  from  the  time  when  the 
auditor  struck  a  balance  to  the  time  of  the 
Mai. 


16.  While  Weyman  ft  Connors  are  not 
necessary  parties  to  the  original  action  seek- 
ing equitable  relief  against  the  defendant 
so  that  their  nonjoinder  would  furnish  a 
ground  for  demurrer,  still,  when  the  plaintiff 
sought  to  make  them  parties  defendant,  al- 
leging them  to  be  residents  of  Creorgia,  char- 
gUig  collusion  between  them  and  the  defend- 
ant and  seeking  relief  against  them  along 
with  him  in  respect  to  the  claim  of  commis- 
sions chargeable  against  the  plaintiff,  and 
praying  that  the  mortgage  on  the  property 
given  to  them  by  the  defendant  for  the 
amount  of  $5,000  advanced  by  them  and  also 
covering  their  claim  for  commissions  should 
be  canceled,  there  seems  to  be  no  sound  rea- 
son why  it  should  not  be  allowed,  and  we 
think  the  court  erred  in  rejecting  it  Of 
course,  we  decide  nothing  as  to  the  merits  of 
the  case,  either  upon  the  pleadings  or  the 
evidence,  in  regard  to  them,  except  that  the 
plaintiff  should  be  allowed  to  make  them 
parties  if  it  so  desires. 

17.  The  defendant  has  no  cause  for  com- 
plaint that  the  equities  between  him  and  the 
plaintiff  are  dealt  with  in  the  absence  of  the 
loan  company.  In  determining  whether,  be- 
tween the  parties,  the  defendant  should  be 
allowed  credit  for  certain  payments  made, 
the  person  to  whom  the  payments  were  made 
is  not  a  necessary  party.  Moreover,  the 
loan  company  seems  to  be  a  nonresident  and 
is  not  shown  to  have  any  resident  agent 

18.  In  decreeing  that  possession  of  the 
property  should  be  taken  from  the  defendant 
and  delivered  to  the  plaintiff,  there  was  no 
error  in  providing  that  the  plaintiff  should 
indemnify  the  defendant  against  the  mort- 
gage of  the  loan  company  and  should  assume 
said  loan.  The  money  of  the  company  was 
used  to  pay  off  the  purchase  money  at  the 
sheriiTs  sale.  It  would  be  inequitable  to 
allow  the  plaintiff  to  ask  a  court  of  equity 
to  let  it  take  the  property  free  from  the 
loan  and  leave  the  defendant  charged  from 
the  debt  Invoking  the  aid  of  a  court  of  con- 
science, the  plaintiff  Cannot  take  the  bene- 
fit of  the  loan,  treat  the  sheriffs  sale  as  pass- 
ing title  and  discharging  the  execution  under 
which  it  took  place,  recover  its  property, 
leave  the  defendant  as  the  debtor,  and  nei- 
ther pay  off  the  mortgage  nor  indemnify  him 
against  it  The  defendant  contends  that  the 
plaintiff  ought  to  pay  off  the  mortgage  debt 
before  recovering  the  property.  But  ap- 
parently it  was  not  due.  The  plaintiff  claims 
that  it  should  have  an  opportunity  to  plead 
any  set-off  or  counterclaim  which  it'  may 
have  against  the  foreclosure  of  the  mortgage, 
and  not  have  its  rights  relatively  to  the  mort- 
gage fixed  in  the  absence  of  the  latter.  This 
complaint  however,  is  in  direct  confiict  with 
the  plaintifiTs  own  allegations  and  prayers. 
In  the  petition  it  was  said:  •'Your  petitioner 
is  ready  to  do  equity,  •  *  •  and  offers 
to  take  said  property  charged  with  the  debt 
which  he  has  placed  thereon."  The  plain- 
tiff prayed  "that  said  defendant  be  dea-eed 
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to  execute  to  your  petitioner  good  and  suf- 
ficient title  to  said  property,  subject  to  tbe 
aforesaid  loan  heretofore  placed  thereon  by 
him."  Again,  in  an  amendment  tbe  plaintiff 
alleged  "that  petitioner  stands  ready  to  as- 
sume these  obligations  by  or  for  indemnify- 
ing the  said  Fricker  against  any  loss  on 
account  thereof.  Petitioner  has  always  ex- 
pressed Its  willingness  and  desire  to  fully 
protect  the  said  Ericker,  and  is  still  willing 
to  do  so  as  may  be  finally  decreed  in  the 
premises." 

19.  In  an  equitable  case  it  is  the  province 
of  the  Judge  to  determine  upon  whom  costs 
shall  fall,  and  this  determination  will  not  be 
reversed,  unless  the  discretion  of  the  pre- 
siding Judge  is  abused.  Civ.  Code  1895,  ft 
4850.  None  of  the  other  exceptions  which 
were  in  proper  shape  to  be  considered  present 
any  ground  for  reversal. 

20.  Under  the  authority  conferred  upon  us 
by  law  (Civ.  Code  1895,  i  6586),  we  reverse 
the  Judgment  on  the  points  indicated  in  this 
opinion,  and  return  the  case  to  the  superior 
court,  with  direction  that  the  presiding  Judge 
by  order,  or  other  appropriate  method,  give 
the  parties  an  opportunity  to  form  an  issue 
for  the  purpose  of  bringing  down  the  account 
from  March  1,  1901,  to  the  date  of  the  trial, 
and  that  by  re-reference  or  trial  in  court  the 
final  balance  be  determined.  We  also  direct 
that  the  plaintiff  be  allowed  to  make  Wey- 
man  ft  Connors  parties,  if  it  so  desires,  so 
that  a  determination  of  the  issues  made  in 
the  pleadings  with  regard  to  them  and  their 
claims  may  be  had. 

Judgment  on  each  bill  of  exceptions  re- 
versed in  part  and  afi^rmed  in  part  Let  the 
defendant  in  error  In  each  case  pay  the  costs 
therein.  All  the  Justices  concur^  except 
BECK,  J.,  not  presiding. 


(U4Ga.I1) 

RAWLS  ▼.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  8,  1905.) 

1.  Homicide  —  Assault    with     Intent    to 
KiLii— Evidence— Habhless  Erbob. 

In  a  prosecution  for  assault  with  intent 
to  murder,  where  the  defendant  is  convicted 
of  the  offense  of  unlawfully  shooting  at  an- 
other, and  by  his  own  statement  is  guilty  of 
that  offense,  he  cannot  justly  complain  of  the 
admission  of  evidence  offered  to  show  malice 
on  his  part,  even  though  the  evidence  admitted 
was  inadmissible  for  that  purpose. 

[Pid.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  ft  3143 ;  vol.  26,  Cent 
Dig.  Homicide,  S  713.] 

2.  SAkE— Instbuctions. 

Nor,  in  such  a  case,  would  It  be  error  re- 
quiring the  grant  of  a  new  trial  to  charge  the 
jury  as  to  the  law  of  voluntary  manslaughter. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  ft  3161 ;  vol.  26,  Cent 
Dig.  Homicide,   §  720.) 

3.  S A ME--SIJLP- Defense. 

An  instruction  touching  the  law  of  self- 
defense,  though  not  strictly  accurate,  will  not 
be  ground  for  a  new  trial,  where,  from  the  de- 
fend}int*R  statement,  the  shooting  was  not 
justifiable. 
(Syllabus  by  the  Court) 


Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond.  Judge. 

W.  C.  Rawls  was  convicted  of  unlawfully 
shooting  at  another,  and  brings  error.  Af- 
firmed. 

BJ.  B.  Baxter,  for  plaintiff  in  error.  J.  S. 
Reynolds,  Sol.  Q&l,  for  the  State. 

EVANS,  J.  Rawls  was  indicted  for  the 
offense  of  assault  with  intent  to  murder,  an4 
was  convicted  of  the  offense  of  unlawfully 
shooting  at  another.  In  his  motion  for  a  new 
trial  he  complains  of  the  admission  of  certain 
evidence,  and  assigns  error  on  various  In- 
structions which  the  court  gave  in  charge  to 
the  jury.  Exception  is  taken  to  the  ovei> 
ruling  of  his  motion. 

1.  Bull,  the  person  alleged  to  have  been 
assaulted,  was  the  brother-in-law  of  the  de- 
fendant, and  the  evidence  submitted  by  the 
state  made  out  a  clear  case  of  assault  with 
intent  to  murder,  without  the  slightest  prov- 
ocation. The  defendant  offered  certain'  evi- 
dence tending  to  sustain  the  facts  which  he 
narrated  to  the  jury  In  his  statement  That 
statement  was  substantially  as  follows:  Bull 
was  the  brother  of  defendant's  wife.  Prior 
to  the  difficulty  he  and  Bull  got  along  all 
right,  living  in  the  same  house,  until  he 
had  a  quarrel  with  his  wife,  when  Bull 
loaded  his  gun  for  him.  This  occurred  two 
days  before  the  difficulty  under  Investigation, 
during  which  time  the  defendant  had  not  vis- 
ited his  wife.  He  had  sent  his  brother  to 
his  wife  to  get  some  clean  clothes,  and  his 
brother  returned  with  a  message  from  Bull 
to  tbe  effect  that  If  he  came  there  again 
Bull  would  kill  him.  Bull  sent  to  the  de- 
fendant for  the  key  to  the  house  which  he 
had,  and  defendant  sent  It  to  him.  Defend- 
ant was  a  constable,  and  it  was  a  common 
thing  with  him  to  borrow  a  pistol  when  it 
was  necessary  for  him  to  go  out  at  night 
upon  official  business.  On  the  night  of  the 
difficulty,  he  entered  the  l^arroom  where  Bull 
worked  and  said  to  him:  "Buddie,  give  me 
the  key  to  the  front  door."  Bull  said,  *1 
can't  do  that"  and  when  asked  the  reason, 
replied,  "Because  I  don't  want  to."  The  en- 
trance of  some  customers  Interrupted  the  con- 
versation, and  defendant  walked  up  to  the 
proprietor  of  the  bar  and  spoke  to  him  about 
Bull's  refusal  to  give  him  the  key.  Defend- 
ant then  went  around  to  the  door  of  the  house 
and  rang  the  door  bell;  but  the  family  was 
upstairs,  it  was  late  at  night  and  there  was 
no  response.  He  went  back  into  the  bar- 
room and  had  another  conversation  with  the 
proprietor,  and  then  approached  Bull  in  a 
pleasant  manner,  and  said  to  him:  "Buddie, 
set  down  here  and  let* s  have  a  talk.  This 
is  child's  play.  Let's  talk  this  over  ilka 
men."  Bull  replied,  "I  have  no  talk  for  you," 
and  turned  and  walked  to  the  front  door  and 
out  into  the  street  Defendant  sat  down  on 
a  box  until  Bull  came  back  in,  and  then 
said:  "Don't  you  know  all  I  have  In  the 
world  is  up  there  in  that  house— my  wif« 
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and  my  children,  and  my  cjothas  and  erery- 
tblng?  I  want  to  see  them  and  giye  th«n 
some  money  and  get  some  clothes.*'  Boll 
said:  ''Well,  you  can't  go."  Somebody  came 
ln»  and  defendant  said  no  more  at  that  time;* 
the  matter  being  a  family  affair  which  he 
did  not  wish  to  dlacuss  in  public.  He  waited 
till  eyerbody  had  gone  out,  and  as  Boll  came 
back,  from  the  front  door,  defendant  got  off 
the  box  on  which  he  had  been  sitting,  started 
towards  him,  and  said:  "I  suppose  you  won't 
allow  me  to  see  Ella  and  the  children?" 
Bull  replied,  "No,  you  can't  see  nobody  here,'* 
and  defendant  then  said,  "I  am  going  to  malce 
a  trial  for  it,'*  and  started  out  of  the  door. 
Bull  said,  "If  you  do,  I'll  kill  you,"  and 
started  to  get  his  gun.  Defendant  knew  the 
gun  was  there,  and  jerked  out  his  pistol  and 
fired ;  did  not  eyen  turn  to  fire,  but  fired  just 
as  he  was.  At  the  third  or  fourth  shot.  Bull 
fell,  and  one  or  two  shots  came  after  de- 
fendant "took  the  pistol  off  of  him."  In  this 
connection,  the  defendant  stated:  "I  neyer 
would  haye  thought  of  the  pistol  if  he  hadn't 
said  that  Just  as  he  said  that,  and  I  started 
out  of  the  door,  these  threats  came  to  me. 
I  neyer  moyed  from  where  I  was  standing  to 
do  that  shooting.  It  was  all  done  like  that 
[snapping  his  fingers  rapidly].  I  stood  in  one 
track.  After  the  last  shot,  I  backed  out  of 
the  door  and  gaye  myself  up  to  the  officer." 
The  circumstances  of  the  shooting,  as  nar- 
rated by  the  defendant  himself  in  his  state- 
ment, fully  warranted  the  yerdlct  which  the 
jury  returned.  There  is  nothing  in  his  state- 
ment which  could  haye  justified  the  fears  of  a 
reasonable  man,  either  that  Bull  intended  to 
conmiit  a  felony  upon  his  person,  or  to  take 
his  life,  unless  he  undertook  to  carry  into 
execution  his  determination  to  effect  an  en- 
trance into  the  house.  When,  according  to 
the  defendant's  yersion  of  what  occurred,  he 
announced  his  purpose  to  do  so,  Bull  said, 
"If  you  do,  I'll  kill  you,"  and  started  to  get 
his  gun,  which  the  eyidence  disclosed  was 
back  of  the  bar  counter.  But  there  was  no' 
Immediate  necessity  for  the  defendant  to 
shoot  in  self-defense,  nor  were  the  circum- 
stances such  as  to  justify  the  belief  that 
Bull  intended  to  use  the  gun,  saye  to  pre- 
yent  the  defendant  from  making  a  forcible 
entrance  Into  the  house.  The  defendant 
says  that,  upon  the  prosecutor  making  this 
threat,  he  fired  his  pistol  without  moying 
from  where  he  was  standing,  and  continued 
to  shoot  eyen  after  Bull  fell.  Certainly  the 
shooting  was  not  justifiable;  and,  if  the  de- 
fendant's statement  did  not  warrant  a  find- 
ing that  he  was  guilty  of  assault  with  intent 
to  murder,  it  at  least  demanded  a  finding 
that  he  had  committed  the  offense  of  unlaw- 
fully shooting  at  another.  In  this  connec- 
tion, it  may  be  said  that,  eyen  though  the 
eyidence  which  was  admitted  to  show  malice 
on  the  part  of  the  defendant  should  haye 
been  excluded,  its  admission  worked  no  harm 


to  him,  since  the  jury  found  that  he  was 
guilty  of  unlawfully  shooting  at  another,  and 
acquitted  him  of  the  grayer  offense  of  assault 
with  intent  to  murder,  which  inyolyes  malice. 

2.  Nor,  under  such  drcumstancea,  should 
the  defendant  be  granted  a  new  trial  be- 
cause the  court  Improperly  charged  the  jury 
on  the  law  of  yoluntary  manslaughter,  which 
had  no  bearing  upon  the  facts  of  the  case. 
The  effect  of  the  yerdict  was  to  acquit  him 
of  the  higher  crime,  yiz.,  the  one  charged 
in  the  indictment;  and,  as  he  was  not  en- 
titled, eyen  upon  his  own  presentation  of  the 
facts  of  the  case,  to  a  yerdict  of  not  guilty, 
the  shooting  not  being  justifiable,  the  instruct- 
tion  on  the  subject  of  yoluntary  manslaughter 
could  not  haye  operated  to  his  prejudice. 

a  BSxoeption  is  taken  to  the  following 
charge  of  the  court:  ''I  charge  you  that 
parents  and  children  may  mutually  protect 
each  other  and  justify  the  defense  of  the 
pwson  and  reputation  of  each  other,  and  the 
relation  of  brother  and  sister  stands  upon 
the  same  footing  of  reason  and  justice.  If 
Rawls  failed  to  support  and  care  for  his 
wife^  if  he  deserted  her  and  maltreated  her, 
she  would  haye  the  right  to  seek  the  care 
and  protection  of  her  brother,  Mr.  Bull,  and 
Mr.  Bull  would  haye  the  right  to  giye  her 
such  care  and  protection ;  and  it  would  haye 
been  his  further  right,  for  this  purpose,  to  pre- 
yent  Rawls  flrom  entering  the  house,  and  his 
refusal  to  giye  up  the  key  of  the  house,  or 
to  allow  Rawls  to  see  his  slater,  could  afford 
Bawls  no  excuse  for  attacking  him  on  that 
account"  This  charge  is  excepted  to  because 
it  was  unauthorized  by  the  eyidence  and 
was  calculated  to  diyert  the  minds  of  the 
jury  from  the  true  issue  in  the  case,  and  be- 
cause it  amounted  to  an  expression  of  opinion 
by  the  court  that  Bull,  in  refusing  to  deliyer 
the  key,  was  acting  in  defense  of  his  sister. 
It  appeara  that  Bull  was  shot  because  of  his 
opposition  to  deftodanfs  entering  his  home; 
but  there  was  nothing  to  suggest  that  it  was 
the  purpose  of  defendant  to  abuse  or  mal- 
treat his  wife.  So  much  of  the  charge  of 
the  court  as  related  to  Bull's  refusal  to  sur- 
render the  key,  as  affording  no  excuse  for 
attacking  him,  was  pertinent  to  the  case. 
The  intrusion  in  the  charge  of  the  defaid- 
anf s  failure  to  support  his  wife,  or  haying 
deserted  or  maltreated  her,  as  a  reason  why 
she  n^lght  sedc  the  protection  of  her  brother, 
was  hardly  pertinent  to  the  issue  before  the 
court  Howeyer,  the  defendant  has  no  just 
complaint  that  the  charge  of  the  court  upon 
this  subject  was  not  adjusted  to  the  facts  of 
the  case,  because  his  own  yersion  of  the  oc- 
currence shows  that  the  shooting  was  unjusti- 
fiable, and  that  in  no  yiew  of  the  case  would 
the  jury  haye  been  warranted  Id  returning 
a  yerdict  of  not  guilty. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 
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BANKS  V.  STATE. 


(Supreme  Ck>urt  of  Georgia.    Noy.  8,  1905.) 

1.  Statutss— Title— Mattbbs  Included. 

Provisions  germane  to  the  general  subject- 
matter  embraced  in  the  title  of  an  act,  and 
which  are  designed  to  carry  into  effect  the  pur- 
poses for  which  it  was  passed,  may  be  constitu- 
tionally enacted  therein,  though  not  referred  to 
in  the  title  otherwise  than  by  the  use  of  the 
words  "and  for  other  purposes." 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Cent.  Dig.  Statutes,  §§  136,  137.] 

2.  Same>— Sufficiency  op  Title. 

The  act  of  1003,  entitled  "An  act  to  make 
it  illegal  for  any  person  to  procure  money,  or 
other  thing  of  value,  on  a  contract  to  perform 
services  with  intent  to  defraud,  and  to  fix  the 
punishment  therefor,  and  for  other  purposes" 
(Laws  1903,  p.  90),  is  not  unconstitutional  as 
containing  matter  in  its  body  different  from 
what  is  expressed  in  its  title. 

3.  Same— Sub jECT>  Matter. 

The  act  referred  to  is  not  unconstitutional 
as  containing  more  than  one  subject-matter. 

4.  Constitutional  Law— Iicpbisoniosnt  fob 
Debt. 

The  purpose  of  the  act  of  1903,  as  Indi- 
cated on  its  face,  is  to  make  criminal  and 
punish  certain  fraudulent  practices,  not  to 
enforce  imprisonment  for  debt ;  and  it  is  not  in 
conflict  with  the  provision  of  the  Constitution 
which  declares  that  there  shall  be  no  imprison- 
ment for  debt 

5.  Constitutional  Law— Statutobt   Rules 
OF  Evidence. 

The  Legislature  has  power  to  establish 
rules  of  evidence,  where  not  in  conflict  with  the 
Constitution  or  rights  guarantied  by  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  §  59.] 

6.  Save. 

A  provision  of  the  act  of  1903  to  the  effect 
Chat  proof  of  the  contract  of  hiring,  the  pro- 
curing thereon  of  money  or  other  thing  of  value, 
the  failure  to  perform  service  so  contracted  for, 
or  to  return  the  money  so  advanced  with  inter- 
est thereon  to  the  time  the  labor  was  to  be  per- 
formed, without  good  and  sufficient  cause,  and 
loss  or  damage  to  the  hirer,  shall  be  presump- 
tive evidence  of  a  fraudulent  intent  in  the  pro- 
curement of  the  advances,  is  not  an  assumption 
of  Judicial  functions  by  the  Legislature. 

7.  iNDiencENT  —  Dbmubbeb  —  Questions 
Raised. 

A  ground  of  demurrer  to  an  accusation, 
''because  there  is  no  legal  contract  set  out  in 
said  accusation,  and  no  payment  or  advances 
made  are  set  out,"  only  raises  the  question  as 
to  whether  such  contract  and  such  payment 
are  set  out  in  the  accusation  at  all,  and  not 
whether  they  are  stated  with  sufficient  particu- 
larity. 

8.  Masteb    and    Sebvant    —    Fbaudulbnt 
Bbbach  of  Contbact. 

An  -accusation  which  charged  that  the  ac- 
cused procured  from  the  hirer  **money,  shoes, 
and  clothes  of  the  value  of  $13,  with  intent  not 
to  perform  such  service,  to  the  loss  and  damage 
of  the  hirer  in  the  sum  of  $4,"  was  not  suffi- 
ciently sustained  to  authorize  a  conviction  by 
evidence  that  the  hirer  advanced  to  the  ac- 
cused "in  money,  clothes,  etc.,  $18.50,"  and 
that  the  accused  owed  the  hirer  $4  on  account 
of  advancements. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  QrlfOn;  B.  W. 
Hammond,  Judge. 

Richard  Banks  was  convicted  of  crime* 
and  brings  error.    Reversed. 


Richard  Banks  was  tried  in  the  city  court 
of  GrIfDn  under  an  accusation  which  charged 
that,  after  having  contracted  with  E.  M. 
Flint  to  perform  services  for  hire  as  a  com- 
*mon  lal>orer  on  certain  terms  stated,  be 
procured  from  the  hirer  money,  shoes,  and 
clothes,  of  the  value  of  $13,  with  intent  not 
to  perform  such  services,  and  did  not  in  fact 
perform  the  services  contracted  for,  or  re- 
turn the  money  so  advanced,  to  the  loss  and 
damage  of  the  hirer  in  the  sum  of  $4.  He 
filed  a  demurrer  to  the  accusation,  which 
was  overruled,  and  on  the  trial  he  was  con- 
victed. He  moved  for  a  new  trial,  and 
after  the  overruling  of  the  motion  excepted. 

Thos.  W.  Kurman,  for  plaintiff  in  error. 
L.  E.  Patterson,  Sol.,  for  the  State. 

LUMPKIN,  J.  (after  stating  the  facts). 
1,2.  This  case  arose  upon  the  accusation  In 
a  city  court,  under  the  act  of  1903  (Acts 
1003,  p.  00)  entitled  ''An  act  to  make  it 
illegal  for  any  person  to  procure  money, 
or  other  thing  of  value,  on  a  contract  to 
perform  services  with  intent  to  defraud, 
and  to  fix  the  punishment  therefor,  and  for 
other  purposes."  The  act  is  attacked  as  un- 
constitutional on  the  ground  that  it  con- 
tains two  subject-matters,  and  also  contains 
matter  different  from  what  is  expressed 
In  Its  title.  Civ.  CJode,  |  6771.  "Provisions 
germane  to  the  general  subject-matter  em- 
braced in  the  title  of  an  act,  and  which 
are  designed  to  carry  Into  effect  the  purpose 
for  which  it  was  passed,  may  be  constitu- 
tionally enacted  therein,  though  not  referred 
to  In  the  title  otherwise  than  by  the  use  of 
the  words,  'and  for  other  purposes.'"  It 
is  not  essential  that  the  title  to  the  act 
should  recite  In  minute  detail  all  of  Its 
provisions;  otherwise,  the  act  Itself  would 
be  but  a  copy  of  its  title.  The  title  should 
state  in  a  brief  and  comprehensive  form 
the  purpose  of  the  act  and  the  subject-mat- 
ter to  be  dealt  with.  The  words  "and  for 
other  purposes,**  In  the  title,  are  sufficient 
to  cover  provisions  in  the  body  of  the  act 
germane  to  the  general  subject-matter. 
Black  V.  Cohen,  62  Oa.  621 ;  Hope  v.  Mayor 
of  Gainesville,  72  6a.  246;  McGruder  y. 
State,  83  Gki.  616,  10  S.  E.  281 ;  McCommons 
V.  English,  100  Ga.  663,  28  S.  E.  386;  Plumb 
V.  Christie,  103  Ga.  686,  30  S.  B.  760,  42 
Ij.  R.  A.  181;  Mayor  of  Macon  v.  Hughes, 
110  Ga.  796,  36  a  E.  247;  Hart  v.  State, 
113  Ga.  039,  39  8.  E.  321 ;  Stapleton  v.  Perry, 
117  Ga.  661,  43  S.  E.  996;  Oglesby  v.  State, 
121  Ga.  602,  49  S.  E.  706. 

3.  The  act  is  not  unconstitutional  on  the 
ground  that  it  contains  more  than  one 
subject-matter.  The  subject-matter  is  the 
fraudulent  procurement  of  money,  or  other 
thing  of  value,  on  a  contract  to  perform 
services.  There  Is  nothing  in  the  act  which 
is  not  germane  to  this  subject-matter,  or 
which  Is  so  distinct  from  it  as  to  constitute 
a  different  subject-matter.    See  the  author- 
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ities  cited  above,  and  also  Howell  t.  State* 
71  Oa.  224,  51  Am.  Rep.  259;  Clay  ▼.  Oen- 
tral  B.  Oo.,  84  Qa.  845,  10  &  E.  967;  Peed  r. 
McCrary,  94  Oa.  487,  21  S.  E.  232;  Central 
Ry.  Ck>.  v.  State,  104  Oa.  831,  31  S.  B.  531« 
42  L.  R.  A.  518;  Welborne  t.  State,  114  Oa. 
793  (6),  40  S.  B.  857. 

4.  The  contention  that  this  act  Is  nncon- 
stitational  on  the  ground  that  It  is  an  attempt 
to  enforce  imprisonment  for  debt  is  settled 
by  the  decision  In  Lamar  v.  State,  120  Oa. 
S12;  47  8.  E.  95&  On  the  face  of  it,  the 
puriKMBe  of  the  act  is  to  punish  fraudulent 
practices,  not  the  mere  failure  to  pay  a  debt 
Thus  considered,  it  is  constitutional;  other- 
wise, it  would  not  be  so.  And  we  will  not 
presume  an  unconstitutional  puri>ose  on  the 
part  of  the  Legislature,  where  the  act  is 
readily  capable  of  a  construction  harmoniz- 
ing with  the  Constitution. 

5,  6.  It  is  further  Insisted  that  the  act 
under  consideration  is  vlolatiye  of  that 
clause  of  the  Constitution  which  declares 
that  the  legislative,  judicial,  and  executive 
powers  shall  forever  remain  separate  and 
distinct  Civ.  Code,  i  5720.  This  contention 
Is  based  on  the  second  section  of  the  act 
Tvhich  declares  that  satisfactory  proof  of 
tlie  contract  the  procuring  thereon  of  money 
or  other  thing  of  value,  the  failure  to  per- 
form the  services  so  contracted  for,  or  fall* 
ore  to  return  the  money  so  advanced  with 
interest  thereon  at  the  time  said  labor  was 
to  be  performed,  without  good  and  sufficient 
cause,  and  loss  or  damage  to  the  hirer,  shall 
be  presimiptive  evidence  of  the  fraudulent 
intent  This  is  not  an  assimiptlon  of  JudI* 
cial  functions  by  the  Legislature.  It  de- 
clares a  rule  of  evidence  under  which  c^^ 
tain  acts  are  deemed  presumptive  evidence 
of  a  fraudulent  intent  in  committing  them. 
The  Legislature  has  power  to  establish 
rules  of  evidence.  Familiar  illustrations  of 
the  exercise  of  this  power  are  to  be  found  in 
a  statute  which  declares  that  recitals  in 
administrators'  deeds  of  compliance  with  le- 
g;al  provisions  shall  be  prima  facie  evidence 
of  the  facts  recited  (Civ.  Code,  |  3454);  and 
In  one  which  removes  the  common-law  dis- 
qnalification  of  a  witness  by  reason  of  in- 
terest and  allows  parties  to  actions  to  testi- 
f:y  (Civ.  Ck)de,  i  5269);  and  in  one  which 
makes  the  protest  of  a  promissory  note  evi- 
dence of  the  facts  therein  stated  (Civ.  Code, 
f  5235).  Section  2321  of  the  Code  declares 
that  upon  proof  of  damage  done  by  the 
running  of  the  locomotive  or  cars  or  ma- 
chinery of  a  railroad  company,  or  by  any 
person  in  the  employment  and  service  of 
such  company,  a  presumption  of  negligence 
arises  against  the  company.  This  rule,  how- 
ever, though  not  embodied  in  the  Code,  is 
not  entirely  of  statutory  origin.  Southern 
Kallway  Co.  v.  Cunningham,  123  Ga.  90, 
51  S.  E.  979.  Judge  Cooley,  speaking  of 
the  legislative  power  in  this  respect  says: 
*'As  to  what  shall  be  evidence,  and  which 
party  shall  assume  the  burden  of  proof  In 


civfl  cases,  its  authority  Is  practically  unre- 
stricted, so  long  as  its  regulations  are  im- 
partial and  uniform;  but  it  has  no  power 
to  establish  rules  which,  under  pretense 
of  regulating  the  presentation  of  evidence* 
go  so  far  as  altogether  to  preclude  a  party 
from  exhibiting  his  rights.**  Cooley's  Con. 
Lim.  (5th  Ed.)  452,  453.  See,  also.  Small 
▼.  Slocumb,  112  Ga.  279,  37  S.  B.  481,  63  L. 
B.  A.  130,  81  Am.  St  Bep.  50.  The  power 
of  the  Legislature  on  this  subject  is  not  so 
extensive  in  regard  to  criminal  cases  as 
In  regard  to  those  of  a  civil  character. 
Thus,  to  illustrate.  In  the  former  the  accus- 
ed must  be  confronted  with  the  witnesses. 
But  the  power  to  make  rules  of  evidencei 
where  not  conflicting  with  any  constitution- 
al provision  or  right  exists  in  respect  to 
both  classes  of  cases.  An  act  quite  similar 
to  that  under  consideration  will  be  found 
in  Pen.  Code,  |  206,  which  provides  that 
every  Insolvency  of  a  chartered  bank,  or 
refusal  or  failure  to  redeem  its  bills  on  de- 
mand, shall  be  deemed  prima  facie  fraudu- 
lent; but  the  iMresident  or  any  director  who 
may  be  prosecuted  may  repel  the  presump- 
tion of  fraud.  It  will  be  noted  that  the  act 
of  1903  does  not  declare  that  the  proof  of 
the  acts  referred  to  shall  be  conclusive  evi- 
dence of  Intention,  or  prevent  the  defend- 
anc  from  rebutting  its  presumptive  effect 
Had  it  done  so,  a  much  more  serious  ques- 
tion would  have  been  raised. 

7.  Another  ground  of  the  demurrer  Is: 
^Because  there  is  no  l^^l  contract  set  out 
in  said  accusation,  and  no  payments  or  ad- 
vances made  are  set  out*'  This  may  have 
been  intended  to  raise  some  question  as 
to  whether  there  was  a  want  of  sufficient 
fullness  or  spedflcatlon  in  regard  to  the 
matters  mentioned,  but  it  does  not  in  fact 
do  so.  It  denies  that  there  was  any  such 
contract  or  making  of  advances  alleged. 
A  reference  to  the  accusation  shows  that  in 
fact  it  alleged  the  making  of  a  contract  to 
perform  services  for  hire,  and  that  the  ac- 
cused obtained  from  the  hirer  money,  shoes, 
and  clothes  of  the  value  of  $13.  Nor  is 
there  any  greater  merit  in  the  suggestion 
that  the  act  of  1903  Is  in  violation  of  that 
provision  of  the  Constitution  which  declares 
that  protection  to  persons  and  property  is 
the  paramount  duty  of  the  government  and 
shall  be  impartial  and  complete.  The  de- 
murrer, therefore,  was  properly  overruled. 

8.  We  find  it  necessary  to  reverse  the 
Judgment  refusing  a  new  trial  on  the  ground 
that  it  was  not  supported  by  the  evidence. 
The  accusation  alleged  that  the  defendant 
procured  "from  the  hirer  money,  shoes,  and 
clothes  of  the  value  of  $13,  with  Intent  not 
to  perform  such  services,  to  the  loss  and ' 
damage  of  the  hirer  in  the  sum  of  $4.*'  The 
evidence  of  the  prosecutor,  who  was  the 
only  witness  introduced,  was  that  "during 
the  time  I  advanced  him  in  money,  clothes, 
etc.,  $13.50.    He  owes  me  now  $4  on  account 
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of  advancements.**  It  will  thus  be  seen 
that  nowhere  does  it  appear  how  much 
of  the  $13.50  was  in  money  and  how  much 
in  clothes,  and  how  much  fell  within  the 
designation  of  "etc."  As  neither  the  accusa« 
tion  nor  the  evidence  indicated  a  loss  or 
damage  to  the  hirer  exceeding  $4,  it  is  quite 
possible  that  the  entire  loss  was  included 
in  the  advances  covered  by  the  Indefinite 
description  "etc.,"  which  did  not  accord 
with  the  accusation,  and  was  too  vague  to 
authorize  a  conviction.  There  is  nothing 
else,  either  in  the  demurrer  or  in  the  mo- 
tion for  a  new  trial»  which  requires  a  re- 
versal. 

Judgment  reversed.  All  the  Justices 
concurring. 

au  Oa.  1) 

THROWER  T.  CITY  OF  ATLANTA. 
JONES  V.  SAME. 
(Supreme  Court  of  Georgia.    Nov.  8,  1905.) 
Municipal  Corpobations— Obdinances. 

To  maintain  a  "place"  of  any  character 
where  persons  are  allowed  to  bet,  offer  to  bet, 
place  an  order  for  a  bet,  or  telegraph  or  tele- 
phone bets  on  races  of  any  sort,  is  an  act  pro- 
hibited by  Pen.  Code  1895,  §  398,  and  such  an 
act  cannot*  in  the  absence  of  express  legisla- 
tive authority,  properly  be  made  penal  by  a 
municipal  ordinance. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  Oounty; 
J.  T.  Pendleton,  Judge. 

M.  Thrower  and  Ik  F.  Jones  were  convicted 
in  the  recorder's  court  of  Atlanta  of  vlo* 
lating  an  ordinance  of  the  city  of  Atlanta^ 
Their  petitions  for  certiorari  were  denied 
In  the  superior  court  of  Fulton  county,  and 
they  bring  error.    Reversed. 

R.  R.  Arnold  and  Harvey  Hill,  for  platn* 
tiffs  in  error.  J.  L.  Mayson  and  W.  P.  Hill« 
for  defendant  in  error. 

CANDLER,  J.  The  plaintiffs  in  error, 
Thrower  and  Jones,  were  tried  in  the  re- 
corder's court  of  the  dty  of  Atlanta  for  the 
alleged  violation  of  a  municipal  ordinance  of 
which  the  following  is  a  copy:  "It  shall  be 
unlawful  for  any  person,  firm  or  corporation* 
agent  or  employ^  thereof,  to  maintain  or  car- 
ry on  any  office  or  place  of  business,  or  to  have 
a  space  or  portion  of  the  office,  store,  or  place 
of  business  of  another,  or  to  maintain  a 
place  or  point  of  meeting,  in  or  at  which  any 
person  or  persons  is  or  are  allowed  to  bet, 
or  offer  to  bet,  or  place  an  order  for  a  bet, 
or  telegraph  or  telephone  bets  on  horse  races, 
boat  races,  bicycle  races,  or  any  kind  or  de- 
scription of  race,  whether  such  race  is  to  be 
run  in  the  city  of  Atlanta  or  any  place  out- 
side of  said  city."  They  were  adjudged 
guilty  and  fined  by  the  recorder,  whereupon 
they  presented  to  the  Judge  of  the  superior 
court  of  Fulton  county  their  petitions  for 
certiorari,  which  were  denied,  and  they  ex- 
cepted. As  the  evidence  in  the  two  cases 
was  identical,  and  both  are  governed  by  the 


same  principles  of  law,  they  will  be  consider- 
ed together. 

In  the  view  that  we  take  of  this  case  it  is 
not  necessary  to  consider  the  question  wheth- 
er the  evidence  introduced  on  the  trial  was 
sufficient  to  show  a  violation  of  the  ordinance 
which  has  been  quoted.  We  are  confronted 
by  the  broader  question  whether  the  ordi- 
nance was  invalid,  in  that  it  undertook  to 
make  penal  that  which  was  already  prohib- 
ited by  the  state  law  making  penal  the  keep- 
ing of  a  gaming  house;  and  this  question  we 
feel  constrained  to  decide  in  the  affirmative 
The  very  evident  purpose  of  the  ordinance  was 
to  prevent  the  maintenance  of  a  "place"  of 
any  sort,  whether  on  premises  owned  by  an- 
other, on  the  public  streets,  or  elsewhere, 
where  betting  of  the  character  designated 
was  permitted.  That  this  is  fully  covered  by 
the  statute  against  keeping  a  gaming  house 
(Pen.  Code  1895,  ft  S98)  has  been  distinctiy 
held  by  this  court  In  Thrower  v.  State,  117 
6a.  756,  45  S.  B.  126,  which  was  an  indict- 
ment under  Pen.  Code  1895,  ft  398,  for  keep- 
ing a  gaming  house,  Mr.  Justice  Lamar, 
speaking  for  the  court  said:  "In  prohibit- 
ing a  gaming  house  it  is  Intended  to  prevent 
the  maintenai^e  of  a  place  at  which  persons 
come  together  for  the  purpose  of  hazarding 
and  betting  money."  Clearly,  then,  if  the 
plaintiffs  in  error  in  the  present  cases  were 
guilty  of  a  violation  of  the  municipal  ordi- 
nance which  has  been  quoted,  they  are  guilty 
of  a  violation  of  the  state  law  against  keep- 
ing a  gaming  house;  and  the  familiar  prin- 
ciple that  a  municipality  may  not  prohibit 
by  ordinance  that  which  is  already  made 
penal  by  state  statute,  unless  there  is  express 
and  specific  legislative  authority  for  the 
same,  will  apply. 

The  case  of  Penniston  v.  Newnan,  117  Ga. 
700,  45  S.  B.  65,  is  closely  in  point  There 
an  ordinance  of  the  city  of  Newnan  provided 
that  it  should  be  unlawful  for  any  person  to 
keep  an  open  business  house  on  the  Sabbath 
day,  or  to  trade  or  traffic  on  that  day,  or  to 
work  or  cause  work  to  be  done  on  the  Sab- 
bath; the  ordinance  containing  a  proviso  that 
it  should  not  prevent  the  sale  of  drugs  or  the 
carrying  on  of  works  of  necessity  on  the  Sab- 
bath day.  The  accused,  who  was  the  pro- 
prietor of  a  drug  store,  kept  open  his  place 
of  business  on  the  Sabbath  day,  and  his 
clerks  therein  sold  tobacco  and  cigars.  He 
was  convicted  In  the  police  court,  his  peti- 
tion for  certiorari  was  overruled,  and  he 
brought  the  case  to  this  court,  where  the 
judgment  was  reversed,  on  the  ground  that 
the  offense  proved  against  him  was  punish- 
able under  Pen.  Code  1895,  {  422,  making  it 
penal  for  any  person  to  pursue  his  business 
or  the  work  of  his  ordinary  calling  on  the 
Lord's  day,  and  that  it  could  not  be  punished 
by  the  municipality.  The  case  of  Hood  v. 
Yon  Glahn,  88  Ga.  405,  14  S.  B.  064,  relied 
on  by  counsel  for  the  city,  and  the  more 
recent  one  of  Ldttlejohn  v.  Stells,  123  Ga. 
427,  51  a  E.  880,  are  not  in  point,  for  the 
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reason  that  in  tbose  cases  the  mnniclpal  ordi- 
nances which  were  attacked  had  heen  au- 
thorized by  express  legislative  enactment, 
while  it  is  not  claimed  that  the  city  in  this 
case  had  any  such  legislative  authority.  Nor 
is  the  C2\se  of  Odell  v.  Atlanta,  97  Ga.  670, 
25  S.  E.  173,  in  conflict  with  what  is  here 
held.  The  dlctmn  of  Mr.  Justice  Lumpkin 
In  the  Odell  Case,  to  the  effect  that  the  city, 
under  the  "general  welfare**  clause  of  its 
charter,  had  the  right  to  break  up  the  "busi- 
ness'* of  selling  pools  on  horse  races,  was 
fully  explained  in  the  case  of  Thrower  v. 
State,  117  Ga.  758,  45  S.  B.  126,  on  the  ground 
that  the  court  in  the'  case  first  mentioned 
was  dealing  solely  with  the  legality  of  the 
alleged  business  or  occupation,  and  did  not 
have  before  it  the  question  whether  the  city 
could  make  penal  acts  which  were  already 
prohibited  by  the  state  law  against  keeping 
gaming  houses. 

From  what  has  been  said,  it  follows  that 
the  court  erred  in  refusing  to  sanction  the 
petition  for  certiorari. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  BBOEC,  J.,  not  participating. 


(124  G«.  4) 

PATTERSON  v.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  8,  IWi.) 

HOICIOIDE— MUBDKB— BVIDENCB. 

The    evidence,    although    conflicting, 
sufficient  to  authorise  the  verdict,  and  there  was 
no  error  hi  overruling  the  motion  for  a  new 
triaL 
(Syllabiis  by  the  Court) 

Error  from  Superior  Court,  Heard  County; 
B.  W.  Freeman,  Judge. 

Mac  Patterson  was  convicted  of  murder, 
and  brings  error.      Aflirmed. 

Burrell  Patterson  and  Mac  Patterson  were 
jointly  indicted  for  the  offense  of  murder. 
They  elected  to  be  tried  separately,  and  Mae 
Patterson  was  tried  and  convicted.  His  mo 
tlon  for  a  new  trial,  based  on  the  general 
grounds  only,  having  been  overruled,  he  ex- 
cepted. The  evidence  introduced  by  the  state 
tended  to  show  the  following  facts :  On  the 
20th  day  of  April,  1904,  Burrell  Patterson, 
son  of  the  accused,  had  a  diflElculty  with  Wil- 
liam Stewart.  This  resulted  at  the  time  In 
nothing  serious,  and  the  two  separated.  A 
abort  while  afterward,  ftom  a  half  hour  to  an 
hour  and  a  half,  Stewart  was  shot  by  Burrell 
Patterson  and  killed.  There  was  evidence 
of  two  witnesses  that  the  accused  gave  his 
son  a  pistol,  telling  him  to  go  and  kill  Stew- 
art, and  that  he  (Burrell  Patterson)  Would 
never  land  in  Jail,  as  he  (Mac  Patterson) 
had  money  to  keep  him  out  Burrell  Pat- 
terson, accompanied  by  his  father  (two  or 
three  steps  apart  according  to  one  witness^ 


ten  steps  apart,  according  to  another),  went 
in  search  of  Stewart,  and,  having  met  him, 
Burrell  threw  a  brick  at  him,  and  then  flred 
two  shots  from  a  pistol,  from  the  effects 
of  which  Stewart  died.  Mac  Patterson  was 
present,  within  five  to  ten  steps  of  Burrell. 
when  he  fired,  and  immediately  aft^  the 
killing  the  two  walked  away  together.  The 
evidence  introduced  by  the  accused  was  in 
confilct  with  that  of  the  state  as  to  the 
presence  of  the  accused  at  the  time  of  the 
killing,  and  as  to  the  accused  having  given 
Burrell  a  pistol  with  instructions  to  kill 
Stewart,  and  in  other  particulars. 

Hamridk  ft  Smith,  for  plaintiff  in  error. 
W.  H.  Daniel,  J.  R.  Terrell,  Sol.  Gen.,  and 
Jno.  C.  Hart,  Atty.  Gen.,  for  the  State.   . 

COBB,  P.  J.  The  indictment  charged  each 
of  the  accused  as  principal  in  the  first  de- 
gree. Under  such  indictment,  evidence  that 
one  of  them  was  the  actual  perpetrator,  and 
the  other  was  present,  aiding  and  abetting  in 
the  commission  of  the  offense,  would  be  sufll- 
dent  to  authorize  the  conviction  of  the  latter. 
One  charged  as  i»inclpal  in  the  first  degree 
may  be  convicted  on  evidence  showing  him 
guilty  as  principal  in  the  second  degree. 
Morgan  v.  State,  120  Ga.  204,  48  8.  E.  8, 
and  cases  cited. 

The  only  question  in  the  case  is  whether 
the  evidence  is  sufllcient  to  show  that  Mac 
Patterson  was  present  at  the,  time  of  the 
killing,  aiding  and  abetting  his  son  in  the 
commission  of  the  crime.  The  evidence  is 
voluminous,  and  is  conflicting  on  many  ma- 
terial points;  but  there  was  evidence  which 
would  authorise  a  flnding  that  only  d  short 
time  before  the  killing  Mac  Patterson  had 
given  his  son  a  pistol,  with  directions  to 
find  Stewart  and  kill  him,  and  that,  when 
the  son  went  in  search  of  Stewart,  the  father 
followed  him,  and  at  the  time  of  the  killing 
was  within  a  few  feet  of  the  son.  If  one 
advise  and  counsel  another  to  commit  a  crime, 
and  then  immediately  go  with  that  other  to 
the  place  where  the  crime  is  committed,  and 
is  actually  present,  seeing  the  crime  commit- 
ted and  does  nothing  to  prevent  its  perpetra- 
tion, he  may  be  lawfully  convicted  as  a  princi- 
pal in  the  second  degree,  although  no  distinct 
act  by  him  is  shown  to  have  occurred  at 
the  time  of  the  perpetration  of  the  offense. 
See  Thornton  v.  State,  119  Ga.  440,  46  S.  E. 
040.  In  the  case  of  Walker  v.  State,  118 
Ga.  10,  48  S.  E.  8S0,  there  was  no  evidence 
of  a  conspiracy,  nor  was  there  any  evidence 
ttiat  the  person  present  at  the  time  of  the 
killing  had  advised  or  counseled  the  com- 
mission  of  the  crime. 

Judgment  aflinned.  All  the  Justices  con- 
curring. 
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GAINES  ▼.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  8,  1905.) 

Laboent— Evidence. 

The  prosecutor,  who  was  a  merchant, 
.closed  his  store  for  the  day  and  went  to  his 
home.  After  he  had  retired  for  the  night,  the 
defendant  called  at  his  house  and  induced  him 
to  return  to  his  store  in  order  that  the  defend- 
ant miffht  buy  cloth  for  a  shroud  for  the  dead 
child  of  his  sister.  Upon  arriving  at  the  store, 
where  they  were  met  by  three  of  the  defendant's 
brothers,  the  defendant  confessed  that  the  rea- 
sop  assigned  for  urging  the  prosecutor  to  open 
the  store  was  a  mere  pretext,  and  that  he  and 
his  companions  really  wanted  to  buy  something 
to  eat.  The  evidence  warranted  a  finding  that 
the  defendant,  in  pursuance  of  a  previous  un- 
derstanding with  his  brothers,  joined  with  two 
of  them  in  engaging  the  attention  of  the  prose- 
cutor and  keeping  him  in  the  rear  of  the  store, 
while  the  other  embraced  the  opportunity  £hu8 
afforded  to  steal  a  box  of  tobacco,  with  the 
larceny  of  which  they  were  subsequently  Joint- 
ly charged.  Accordingly,  the  trial  judge  did 
not  err  in  charging  the  jury  as  to  the  law  bear- 
ing ui)on  this  theorr  of  the  case,  nor  did  he 
abuse  his  discretion  in  refusing  to  set  aside  the 
verdict  of  guilty  returned  by  the  jury. 
(Syllabus  by  the  Ck>urt.) 

Error  firom  City  Court  of  Hartwell;  W« 
L.  Hodges,  Judge. 

Dillard  Gaines  was  convicted  of  larceny, 
and  brings  error.    Affirmed. 

Sam.  L.  Olive,  for  plaintifl  in  error.  Jas. 
H.  &  Kelton,  SoL  Gen.,  for  the  State. 


EVANS,  J.    Judgment  affirmed. 
Justices  concurring. 


AU  the 
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HASSBT  T.  STATE. 


(Supreme  Court  of  Georgia.    Nov.  8,  1005.) 

1.  Cbiminal  Law— Nsw  Tbial— DiSQUAun- 

OATIOH  OF  JUBOB. 

When,  in  a  felony  case,  the  name  of  one 
of  the  nand  jury  who  returned  the  bill  appears 
as  ''N.  J.  White,^  and  the  name  of  a  juror  upon 
ttxe  panel  put  upon  the  prisoner  as  "Neal  J. 
White,"  due  dilicence  demands  an  inquiry  as 
to  whether  it  is  tne  same  person.  The  fact  that 
such  is  the  case  is  not  sufficient  reason  for 
granting  a  new  trial,  when  no  inquiry  was 
made  before  accepting  the  juror. 

2.  HOMICIDB— ASSAUIA  WITH  IlfTBlIT  TO  KiLL 
— EVIDBNOB. 

The  verdict  was  amply  supported,  and  it 
was  not  error  to  refuse  to  grant  a  new  trial. 
(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Court,  £[art  County; 
H.  M.  Holden,  Judge. 

Marion  Massey  was  convicted  of  shoot- 
ing at  another,  and  brings  error.    Affirmed. 

Massey  was  indicted  for  assault  with 
intent  to  murder,  and  was  convicted  of  the 
offense  of  shooting  at  another.  A  motion 
for  a  new  trial  was  filed,  which,  besides 
the  general  grounds,  contained  a  special 
ground  alleging  that  one  of  the  Jurors  who 
rendered  the  verdict  was  one  of  the  grand 
jurors  who  found  the  indictment;  the, juror's 
name  appearing  in  the  indictment  as  N.  J. 


White,  and  upon  the  Jury  list,  from  which 
the  Jury  was  stricken,  as  Neal  J.  White. 

A.  G.  &  Julian  McChury,  for  plaintiff  in 
error.  D.  W.  Meadow,  Sol.  Gen.,  for  the 
State. 

COBB,  P.  J.  The  name  of  the  Juror*  upon 
the  list  as  furnished  the  prisoner  was  Neal 
J.  White.  The  name  appearing  in  the  in- 
dictment was  N.  J.  White.  With  the  in- 
dictment and  the  list  both  before  the  coun- 
sel for  the  accused,  the  fact  that  a  Juror 
appeared  in  each  whose  initials  were  the 
same  was  sufficient  to  put  him  upon  Inquiry 
as  to  whether  it  was  the  same  person  in 
each  ,  list  By  the  exercise  of  the  very 
slightest  diligence  this  fact  could  have  been 
ascertained  before  the  Juror  was  accepted. 
That  the  prisoner  and  his  counsel  did  not 
know  the  fact  until  after  the  verdict  is  no 
sufficient  reason  for  granting  a  new  trial, 
unless  it  appears  that  they  could  not  have 
discovered  the  existence  of  the  fact  by  the 
exercise  of  ordiiiary  diligence.  Burns  v. 
State,  80  Ga.  544,  7  S.  E.  88;  Jones  v.  State, 
95  Ga.  497,  20  S.  E.  211. 

2.  The  evidence  authorized,  even  if  it  did 
not  demand  the  verdict,  and  it  was  not  er- 
ror to  refuse  to  grant  a  new  trial. 

Judgment  affirmed.  All  the  Justicea  con- 
curring. 

aiiGa.28) 
EARL  V.  STATE. 
(Supreme  Omrt  of  Georgia.    Nov.  S,  1005.) 

1.  Shebifes  — Dbputt  SHKBinrs— Powkb  to 
Abbkst— Evidence  or  Appointment. 
Under  the  act  of  December  8,  1899  (Van 
Epps'  Code  Supp.  H  0097-6103),  an  inspector 
of  roads  and  bnages  who  had  been  sworn  in  as 
a  deputy  sheriff  may  arrest  for  the  violation 
of  the  criminal  laws  of  this  state  as  other 
deputy  sheriffs.  His  anpointment  and  qualifica- 
tion as  a  deputy  sheriff  may  be  shown  by  proof 
that  he  acts  as  such,  without  production  of  the 
written  appointment 

2l  Homicide  —  AssATTiff    with    Intent    to 
Kiix. 
The  jury  were  authorised  to  infer  from  the 
evidence  that  the  accused  shot,  with  Intent  to 
kill,  an  officer  engaged  in  making  an  arrest  for 
a  crime  committed  in  his  view;  and  the  verdict 
of  guilty  of  assault  with  intent  to  murder  will 
not  be  disturbed. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Couii> 
ty;  L.  S.  Roan,  Judge. 

George  Earl  was  convicted  of  assault  with 
intent  to  kill,  and  brings  error.    Affirmed. 

S.  C.  Crane,  for  plaintiff  In  error.  O.  Dl 
Hill,  Sol.  Gen.,  for  the  State. 

EVANS,  J.  W.  H.  Cheshire  vras  a  deputy 
sheriff  of  Fulton  county,  under  and  by  vir- 
tue of  the  act  of  December  8,  1899  (Acts 
1899,  p.  89).  In  company  with  other  officers 
he  entered  a  dwelling  house  where  the  de- 
fendant and  others  were  gambling  with 
cards.    The  officers  attempted  to  arreit  the 
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participants  In  the  game,  among  whom  was 
the  defendant,  George  Earl,  w^o  shot  Mr. 
Cheshire  while  the  arrest  of  the  others  was 
being  accomplished,  and  inflicted  a  very 
serious  wound.  The  defendant  was  indicted 
and  convicted  of  the  offense  of  assault  with 
intent  to  murder.  In  his  motion  for  a  new 
trial,  in  addition  to  the  usual  formal  grounds, 
he  complains  that  the  court  erred  in  allow- 
ing Cheshire  to  testify,  "I  am  a  member 
of  the  county  police  force,  and  was  acting 
in  tliat  capacity,**  over  objection  that  there 
was  no  such  office  or  officer  created  by  law, 
and  in  allowing  J.  W.  Maddox  to  testify, 
"I  am  one  of  the  county  force,  and  was 
sworn  in  as  a  deputy  sheriff,"  over  the  ob- 
jection that  no  such  office  as  a  county  police 
was  created  by  law,  and  there  was  a  better 
way  to  prove  the  light  to  act  as  a  deputy 
sheriff. 

1.  Under  the  act  of  December  8, 1890  (Acts 
1899,  p.  89),  the  commissioners  of  roads  and 
revenues  of  all  counties  in  this  state  having 
a  population  of  more  than  76,000  people, 
according  to  the  census  of  the  United  States, 
have  the  power  to  employ  one  or  more  per- 
sons, to  be  known  as  "inspectors  of  roads 
and  bridges."  These  officials  may  be  sworn 
in  as  deputy  sheriff^,  and  are  given  power  to 
make  arrests  for  the  violation  of  the  crimi- 
nal \&WB  of  this  state  as  other  deputy  sheriffs. 
The  population  of  Fulton  county,  by  the 
last  United  States  census,  exceeds  75,000 
people,  and  the  act  just  referred  to  is  opera- 
tive in  that  county.  The  appointment  and 
qualification  of  such  Inspectors  as  deputy 
sheriffs  may  be  shown  by  proof  that  they 
act  as  such.  ''It  is  not,  in  general,  neces- 
sary to  prove  the  written  appointments  of 
public  officers.  Proof  that  a  person  acts  as 
a  public  officer  is,  prima  fade,  sufficient  to 
show  that  he  is  such  officer."  Allen  v.  States 
21  6a.  217,  68  Am.  Dec.  467. 

2.  The  Jury  was  authorized  to  believe^ 
from  the  evidence,  that  the  defendant  and 
others  were  in  a  house  engaged  in  gambling 
with  cards,  when  the  prosecutor  and  the 
other  officers  attempted  to  encompass  their 
arrest  The  officers  observed  through  a 
window  that  the  offense  of  gambling  was 
being  committed,  and  it  was  not  only  their 
right,  but  their  duty,  to  enter  the  house  and 
arrest  the  parties  engaged  in  this  violation 
of  the  penal  laws.  An  arrest  may  be  made 
for  a  crime  by  an  officer,  either  under  or 
without  a  warrant;  if  committed  in  his 
presence.  Pen.  Code  1896,  {  896.  The  ac^ 
cnsed  made  no  contention  in  liis  statement 
that  he  shot  the  officer  to  prevent  an  illegal 
arrest.  His  statement  was  neither  lucid 
nor  exhaustive.  Evidently,  however,  he  in- 
tended the  juiy  to  draw  the  inference  that 
some  other  person  did  the  shooting.  While 
he  admitted  that  he  shot  one  time,  he  denied 
that  he  fired  at  the  officer.  The  evidence 
clearly  demonstrated  that  the  officers,  while 
In  pursuance  of  their  rights  and  duties  un- 


der the  law,  were  attempting  to  arrest  per- 
sons engaged  in  the  commission  of  a  crimi- 
nal act,  and  that,  pending  their  attempt  to 
make  the  arrest,  the  accused  fired  upon  the 
prosecutor  with  a  deadly  weapon.  The 
jury  were  authorized  to  infer  that  the  ac- 
cused shot  with  Intent  to  kill  the  officer, 
and  to  find  that  the  guilt  of  the  accused  was 
established  beyond  a  reasonable  doubt 

Judgment  afiStoied.    All  the  Justices  con- 
curring. 


VINSON  V.  STATE. 


cm  (Mum 


(Supreme  Court  of  Georgia.    Nov.  8»  1005.) 

1.  MaSTEB     and     SKBVANT  —   CONTBAOr    lOB 

Sebvicbs— Fbaud— Cboppkb. 
A  "cropper,"  who  Is  himself  to  perform 
services  ana  labor  in  making  the  crop,  Is  within 
the  provisions  of  the  act  of  1903,  'to  make  it 
illegal  for  any  person  to  procure  money,  or 
other  thing  of  value,  on  a  contract  to  perform 
services  with  Intent  to  defraud." 

2.  Infants—Liabiutt  fob  Cbdcb. 

A  minor  who  has  arrived  at  the  age  of 
criminal  responsibility  may  be  convicted  under 
the  act  of  1903  of  the  fraudulent  practices  made 
penal  by  that  act  although  a  contract  of 
service  made  by  him  may  not  be  civilly  en- 
forceable. * 
8.  Cbikinai.  Law— Nbw  Tbiait- Rkvibw. 

A  ground  of  a  motion  for  a  new  trial  allege 
Ing  error  In  the  admission  of  the  testimony 
of  a  named  witness  "as  to  the  damage  sustained 
by  him  on  account  of  the  breach  of  contract" 
and  also  "as  to  the  intent**  of  the  accused,  with- 
out setting  out  the  evidence  objected  to,  cannot 
be  considered. 
4.  Same. 

None  of  the  other  grounds  urged  require  a 
reversal. 
(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Sylvanla ;  J.  W. 
Overstreet  Judge. 

Henry  Vinson  was  convicted  of  procuring 
money  on  a  contract  to  perform  services  with 
intentto  defraud,  and  brings  error.    Affirmed. 

An  accusation  was  brought  in  the  city 
court  of  Sylvanla  against  Henry  Vinson, 
charging  him  with  procuring  money  and 
other  articles  of  value  on  a  contract  to  per- 
form services,  with  intent  to  defraud  the 
hirer,  under  the  act  of  1903  (Acts  1903,  p.  90). 
He  filed  a  demurrer  to  the  accusation,  and, 
upon  its  being  overruled,  filed  a  bill  of  ex- 
ceptions pendente  lite.  He  was  convicted, 
moved  for  a  new  trial,  and  upon  the  over- 
mling  of  the  motion  excited. 

H.  8.  White,  for  plaintiff  in  error.  H.  A. 
Boykin,  Sol.  Gen.,  for  the  State* 

LUBfPKIN,  J.  (after  stating  the  facts). 
1.  One  ground  of  the  demurrer  was  that  the 
defendant  was  not  a  laborer,  but  "a  share 
cropper,"  during  the  year  1905,  and  there- 
fore did  not  fall  within  the  act  of  1903. 
Civ.  Code  1895,  {  3131,  declares:  "Where 
one  is  employed  to  work  for  a  part  of  the 
crop,  the  relation  of  landlord  and  tenant 
does  not  arise.  The  title  to  the  crop,  sub- 
ject to  the  interest  of  the  cropper  therein. 
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and  the  possession  of  the  land  remain  in 
the  owner."  A  cropper  does  not  occupy  the 
position  of  a  partner.  Padgett  v.  Ford,  117 
Qa.  508,  43  8.  E.  1002;  De  Loach  y.  Delk, 
119  Ga.  884,  47  S.  B.  204.  If  the  agreement 
is,  not  that  he  shall  perform  services  himself, 
but  shall  procure  and  furnish  labor,  he  is 
not  a  seryant,  but  a  contractor.  Barron  ▼. 
Ck>llins,  49  Ga.  580;  Duncan  v.  Anderson,  66 
Ga.  398.  If  he  is  to  work  himself,  he  is  a 
laborer.  It  has  been  held  that  part  of  the 
crop. to  which  the  cropper  is  entitled  is  in 
the  nature  of  wages,  and  that,  if  the  owner 
of  the  land  wrongfully  refuses  to  comply 
with  his  obligation,  the  cropper  may  assert 
a  laborer's  lien  on  the  crop  grown  by^  him. 
McElmurray  y.  Turner,  86  Ga.  215,  12  S.  B. 
359 ;  De  Loach  y.  Delk,  119  Ga.  884,  47  S.  B. 
204.  It  was  held  in  Hoyt  y.  Glenn,  64  Ga. 
571,  that  **the  affidavit  for  the  enforcement 
of  a  laborer's  lien  under  the  act  of  1869  must 
allege  that  the  work  was  done  by  the  plain- 
tiff claiming  such  lien.**  See,  also,  Mabry 
Y.  Judkins,  66  Ga.  782;  Hinton  v.  Goode,  73 
Ga.  283  (2);  Oochran  y.  Swann,  63  Ga.  39. 
In  McElmurray  v.  Turner,  however,  it  was 
held:  "Part  of  the  labor  furnished  by  her 
[the  cropper]  being  that  of  her  two  minor 
children,  she  being  a  widow,  she  was  en- 
titled to  the  lien  for  that  part,  as  well  as 
for  the  labor  she  did  in  person.'*  Whatever 
may  be  the  case  as  to  minor  children,  it  is 
quite  clear  that  under  these  decisions  a 
cropper,  who  is  himself  to  perform  services 
and  labor,  relatively  to  the  provisions  of  the 
act  of  1903,  occupies  the  position  of  one  who 
contracts  to  perform  services,  and  who  is 
to  be  compensated  by  receiving  a  share  of 
the  crop  raised.  The  act  of  1903  declares 
that  "if  any  person  shall  contract  with  an- 
other to  perform  for  him  aervices  of  any 
kind  with  intent  to  procure  money,  or  other 
thing  of  value  thereby,  and  not  to  perform 
the  services  contracted  for,  to  the  loss  and 
damage  of  the  hirer;  or  having  so  con- 
tracted, shall  procure  from  the  hirer  money, 
or  other  thing  of  value,  with  intent  not  to 
perform  such  services,'*  eto.  Acts  1903,  p.  90. 
The  accusation  charges  that  the  accused* 
"after  having  contracted  with  the  said  EL  D. 
Lee,  to  perform  for  said  H.  D.  Lee  services 
as  a  share  cropper  during  the  year  1906,  did 
with  force  and  arms,  and  after  he  had  made 
said  contract,  and  with  intent  not  to  per- 
form said  services,  and  with  intent  to  de- 
fraud the  said  H.  D.  Lee,"  etc.  We  think 
this  alleges  that  the  accused  was  a  cropper 
who  was  himself  to  perform  services,  and 
that  he  therefore  fell  within  the  terms  of 
the  act  of  1903.  Ward  v.  State,  70  Miss.  245, 
12  South.  249;  McGutchin  v.  Taylor,  11  Lea, 
259. 

Z  It  was  made  a  ground  of  the  motion 
for  a  new  trial  that  the  accused  should  not 
have  been  convicted,  because  he  was  a  minor, 
and  ooiild  not  lawfully  contract,  and  that 
any  coiltract  made  by  him  to  perform  services 


was  voidable.  If  the  act  of  1903  declared  it 
to  be  a  criminal  offense  to  violate  a  contract, 
not  only  would  the  position  above  stated  be 
sound,  but  the  act  would  be  unconstitutlonaL 
The  offense  created  by  that  act  is  not  merely 
a  breach  of  contract,  but  the  fraudulent 
procurement  of  money,  or  other  thing  of 
value,  on  a  contract  to  perform  services. 
The  gist  of  the  offense  is  such  fraudulent 
procurement  The  contract  of  a  minor  is 
voidable ;  but,  unless  he  is  under  the  age  at 
which  he  is  declared  by  statute  to  be 
capable  of  committing  a  crime,  he  is  subject 
to  prosecution  and  convlctipn.  A  minor  who 
has  arrived  at  the  age  of  criminal  responsi- 
bility is  as  capable  of  committing  a  fraud 
as  one  of  full  age.  If  a  voidable  contract 
was  used  as  a  means  of  perpetrating  a  fraud 
and  committing  a  criminal  offense,  the  per- 
son making  the  contract  would  be  none  the 
less  criminally  responsible.  The  right  to 
enforce  a  contract  civilly,  and  the  power  to 
punish  a  minor  who  violates  a  criminal 
law,  are  two  distinct  thiags.  The  act  makes 
no  exceptions  as  to  minors.  In  People  ▼• 
Kendall,  26  Wend.  899, 37  Am.  Dec.  240,  it  was 
held  that  an  Infant  may  be  convicted  of  obtain- 
ing goods  by  false  pretmses,  where  he  pur- 
chases such  goods  on  a  credit  by  falsely  re^ 
resenting  himself  to  be  a  Joint  owner  with 
his  father  of  certain  property.  In  the  opin* 
ion  it  is  said :  "The  legal  effect  of  any  con- 
tract that  may  have  been  formally  entered 
into  In  the  course  of  committing  the  offense; 
In  other  words,  the  question  in  respect  to  any 
civil  remedy  the  party  defrauded  might 
have  against  the  prisoner  is  not  at  all 
material  In  defining  the  crime.  They  are 
wholly  distinct  and  disconnected,  and  depend 
upon  the  application  of  a  different  set  of 
principles.  Suppose  a  minor,  in  altering  in- 
to a  contract  not  binding  upon  him  on  ac* 
count  of  his  privilege,  should  commit  a 
forgery,  or  pass  counterfeit  money,  can  there 
be  a  doubt  that  he  would  be  punishable  for  the 
offense,  though  the  contract  itself,  of  which 
the  act  is  perhaps  but  in  part  execution,  was 
void  or  voidable?"  It  appeared  that  the  de* 
fendant  was  about  elghte^  years  of  age 
when  the  offense  was  committed.  He  was. 
therefore,  of  an  age  when*he  was  responsible 
for  a  crime.    Pen.  Code  1895,  §S  88,  84. 

3.  It  is  alleged  In  one  ground  of  the  mo- 
tion for  a  new  trial  that  the  court  erred  **la 
admitting  the  testimony  of  Henry  D.  Lee,  the 
prosecutor,  as  to  the  damage  sustained  by 
him  on  account  of  the  breach  of  contract 
alleged  to  have  been  made  by  Henry  Vinson 
with  him;  also  his  testimony  as  to  the  In- 
tent Henry  Vinson  had  In  abandoning  his 
contract,  for  the  reason,"  etc  This  did  not 
set  out  what  was  the  testimony  objected  to, 
the  admission  of  which  was  claimed  to  be 
error.    It  cannot,  therefore,  be  oonsidBred. 

4.  None  of  the  other  grounds  urged  re- 
quire a  reversal. 

Judgment  affirmed.  All  the  Justices  ooii- 
currlng. 
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(124  Ga.  30) 


MOORE  T.  tSTATB. 


(Supremo  Court  of  Georgia.    Nor.  8,  1900.) 

1.  JuBT— Waiveb. 

A  defendant  in  a  misdemeanor  caae  ean 
waive  trial  by  jury,  whether  the  same  be  upon 
an  accusation  or  upon  an  indictment.  Logan 
▼.  State,  12  S.  B.  406,  86  Ga.  266. 

[Ed.  Note. — For  cases  in  point,  sot  ToL  fi« 
Cent.  Dig.  Jury,  ft  190.] 

2.  Omand  Just  ^  MignsiauufOBS  ^  Inozcr- 

UJBNT. 

It  is  competent  for  the  General  Assembly, 
in  creating. a  city  court,  to  provide  that  per^ 
sons  arraigned  in  that  court  lor  misdemeanors 
shall  not  have  the  right  to  demand  an  indict- 
ment by  the  grand  jury  of  the  county  (Daughtnr 
V.  State,  42%.  B.  248,  116  Ga.  810;  Foster  v. 
Jackson,  57  Ga.  206);  and  an  act  amending 
an  act  establishing  the  city  court  of  Macon 
denies  to  defendants  in  all  criminal  cases  with- 
in the  jurisdiction  of  that  court  the  right  to 
demand  an  indictment  by  the  grand  jury.  Acts 
1900,  p.  144. 

8.  Save. 

The  foregoing  disposes  of  all  the  questions 
of  law  raised  in  the  motion  for  a  new  trial, 
t^   evidence   warranted   the  verdict,    and   the 
court  did  not  err  in  refusing  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  C9ty  Conrt  of  Macon;  Robt 
Hodges,  Judge. 

Bomey  Moore  wag  convicted  of  stabbing, 
and  brings  error.    Affirmed. 

Upon  being  convicted  of  the  offense  of 
stabbing,  Homey  Moore  made  a  motion  for 
a  new  trial  npon  the  general  grounds  and 
because  the  prisoner  had  not  had  a  legal 
trial,  as  gnarantied  to  him  by  the  Constl- 
tation  of  the  state  and  the  Oonstitatlon  of 
the  United  States;  he  having  waived  his 
right  to  a  trial  by  jnry,  which  he  could  not 
do  under  the  federal  Constitution,  and  been 
tried  and  convicted  by  the  judge.  Error  is 
alao  alleged  "because  the  defendant  was 
tried  on  an  accusation  framed  agaihst  him 
In  ttie  iAty  court  of  Macon,  and  without  a 
bill  of  Indictment  against  him  found  by 
the  grand  jury  of  Bibb  county."  The  mo- 
tion being  overrule  he  excepted. 

Jno.  B.  Cooper,  for  plaintiff  In  error. 
Wm.  Bmnson,  Sol.  Qeu.,  and  Boland  Ellis, 
for  the  State. 

BBOK,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


024  Qa.  aO) 


WILSON  V.  STATE. 


OSupreme  Court  of  Georgia.    Nov.  8,  190Q.) 

1.  Warr  of  Ebbob—Dklat  in  Filxmq  Ex- 
CEPnoifs— DisinseAi*. 
Whenever  it  appears  that  the  clerk  of  a 
trial  court  has  failed  to  transmit  to  the  8u- 
pfeme  Court,  within  the  time  pretK*ribed  by  law, 
a  bill  of  exceptions  and  transcript,  and  that  the 
plaintiff  in  error  or  his  attorney  **has  been 
the  cause  of  the  delay  *  *  *  by  consent, 
direction,  or  procurement  of  any  kind,"  the  writ 
of  error  wiU  be  dismissed.  Civ.  Code  1806.  ^' 
5571,  5572-  Budden  v.  Brooks,  128  Ga. 
51  8.  E.  727. 


2.  Sams— RKSPONSiBiLrnr  fob  Dblat. 

The  bill  of  exceptions  in  this  cass^ 
certified  by  the  trial  judge  on  June  80,  1005, 
and  was  filed  in  the  clerk>i  office  July  10.  1005. 
The  transcript  of  the  record  was  certified  by 
the  clerk  on  August  4,  1005,  and  reached  the 
Supreme  Court  the  next  day  thereafter.  It  ap- 
pears from  an  affidavit  of  a  notair  public, 
sent  up  by  the  clerk  to  explain  the  delay, 
that  the  notary  "received  the  bill  of  exceptions 
*  •  •  on  the  8th  day  of  July,  1005,  to  have 
filed  in  the  clerk's  office  •  •  *  and  to  secure 
the  plaintiff's  affidavits  thereto;  that  upon  fil- 
ing said  record  he  took  it  to  have  the  affidavits 
made,  and  failed  to  return  the  record  to  said 
derk^s  office  in  time  for  transmission  to  the 
Suprwie  Court  within  the  time  required.**  The 
notary  was  evidently  acting  for  the  plaintiff 
in  error  or  her  counsel,  and  the  facts  place  her 
or  her  counsel  in  the  attitude  of  consenting  to, 
directing,  or  procuring  the  delay  of  the  clerk 
in  making  out,  certifying,  and  transmitting  to 
this  court  the  transcript  of  the  record  within 
the  time  prescribed  by  the  statute,  and  there- 
fore the  writ  of  error  must  be  dismissed. 
(Syllabus  by  the  Court.) 

SSrror  from  Superior  Court,  Coffee  Coun- 
ty; T.  A.  Parker,  Judge. 

Lizzie  Wilson  was  convicted  of  crime,  and 
brings  error.    Writ  dismissed. 

Jno.  T.  Myers,  for  plaintiff  In  error.  Jno. 
W.  Bennett,  Sol.  Gea,  and  Lankford  ft  Dick- 
erson,  for  the  Stata 


FISH.  C.  J.    Writ  of  error 
the  Justices  concurring. 


All 


014  Qa.  660 


LEWIS  T.   STATE. 
(Supreme  Court  of  Georgia.    Nov.  8,  1006.) 

CnnaiiAi*  Law— VxNX7B--BviDBifox. 

As  the  city  court  of  Tlfton  has  Jurisdic- 
tion, dvil  and  criminal,  in  and  over  the  dty 
of  Tlfton  (Acts  1002,  p.  174),  proof  that  an 
offense  was  conmiitted  in  a  church  located  "in 
the  edge  of  Tifton"  sufficiently  establishes  the 
venue,  and  authorises  that  court  to  ezerdse 
its  jurisdiction  in  the  premises, 
(Syllabos  fay  the  Court) 

Error  frcMu  Superior  Oburt  Berrien  Coun- 
ty; B.  G.  Mitchell,  Judge. 

Lela  Lewis  was  convicted  of  disturbing 
public  worship,  and  from  denial  of  new 
trial  on  certiorari  she  brings  error.    Affirmed. 

Murrow  &  Pate,  for  plaintiff  In  error. 
W.  E.  Thomas,  Sol.  G^.,  for  the  State. 

EVANS,  J.  Lela  Lewis  was  tried  and  con- 
victed In  the  dty  court  of  Tlfton  of  the  of- 
fense of  disturbing  a  congregation  of  per- 
sons assembled  for  divine  worship  at  a  cer- 
tain church  in  the  1,314th  district  G.  M., 
of  Berrien  county.  The  evidence  disclosed 
that  Shiloh  Church,  the  place  wfiere  the 
crime  was  alleged  to  have  been  committed, 
"was  a  colored  church  In  the  edge  of  Tlfton, 
In  Berrien  county,  about  a  half  a  mile  from 
the  courtroom"  where  the  trial  was  being 
conducted.  She  carried  the  case  by  certiorari 
to  the  superior  court,  and  the  judgment  of 
the  dty  court  of  Tlfton  was  upheld,  and  a 
new  trial  was  refused.    She  sued  out  a  writ 
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of  error  to  this  court,  assigning  as  error  the 
refnsal  to  sustain  her  certiorari.  The  case 
was  submitted  by  brief,  and  the  only  question 
argued  by  counsel  for  the  plaintiff  in  error 
was  the  sufficiency  of  the  proof  of  venue. 

The  city  court  of  Tifton  was  established  in 
1902  (Acts  190%  p.  174),  and  was  given  Juris- 
diction, civil  and  criminal,  in  and  over  the 
city  of  Tifton,  and  all  that  portion  of  Ber- 
rien county  lying  in  the  1,314th  district,  G. 
M.,  of  that  county.  The  testimony  establish- 
ed that  the  disturbance  occurred  at  a  church 
located  "in  the  edge  of  Tifton.*'  This  was 
a  sufficient  designation  that  the  church  was 
included  within  the  limits  of  the  city  of 
Tifton,  and  therefore  the  act  complained  of 
was  within  the  jurisdiction  of  the  court 
There  was  no  error  in  overruling  the  peti- 
tion for  certiorari. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(124  Oa.  68) 

EOLMAN  V.  STATE. 
(Supreme  Ck>art  of  (Georgia.    Nov.  8,  1906.) 

Ck»£INai«  Law — ^Pboof  of  VsifXTV. 

A  motion  for  a  new  trial,  made  upon  the 
ground,  amongst  others,  that  the  verdict  was 
contrary  to  law  and  the  evidence,  should  be 
sustained,  and  a  new  trial  granted,  if  the  evi- 
dence fails  to  show  in  what  county  the  alleged 
offense  was  committed. 

(SyUaboB  by  the  a>nrt) 

Error  from  Oity  Ck>urt  of  Savannah;  T* 
M.  Norwood,  Judge. 

M.,  alias  Philip,  Kolman  was  convicted 
of  a  misdemeanor,  and  brings  error.  Be* 
versed. 

Simon  N.  Gazan,  for  plaintiff  in  error. 
W,  W.  Osborne,  SoL  Gen.,  for  the  State. 

BECK,  J.  The  defendant  was  tried  in  the 
city  court  of  Savannah,  charged  with  the 
offense  of  a  misdemeanor,  and  after  con- 
viction moved  for  a  new  trial,  which  motion 
the  court  overruled,  and  the  defendant  ex- 
cepted. 

The  defendant's  motion  was  based  upon 
the  general  grounds  that  the  verdict  was 
contrary  to  law  and  the  evidence  and  with- 
out evidence  to  support  it.  The  evidence 
upon  the  main  question  in  the  case — that 
is,  as  to  whether  the  defendant  was  guilty 
of  the  specific  offense  charged,  to  wit,  that 
he  "did  instigate  the  cruel  treatment  of  a 
domestic  animal"— is  conflicting,  but  the 
motion  for  a  new  trial  should  have  been 
sustained  upon  the  general  ground  that 
the  verdict  was  contrary  to  law  and  the 
evidence,  inasmuch  as  the  record  does  not 
disclose  that  there  was  any  evidence  what- 
ever to  show  that  the  crime  was  committed 
in  Chatham  county,  as  alleged  in  the  in- 
dictment; the  only  evidence  tending  to 
locate  the  scene  of  the  alleged  offense  being 
to  the  effect  that  it  was  committed  at  the 
comer  of  "Farm  and  Bryan,"  vrithout  even 
naming  the  city  In  which  Farm  and  Bryan 


are  situated,  and  courts  do  not  take  Judicial 
cognizance  of  such  facts.  Alexander  .v. 
State,  105  Ga.  834,  31  S.  E.  754;  Carter  v. 
State,  48  Ga.  43. 

Judgment  reversed.  All  the  Justices  con- 
cnrrlng. 

(124  Ga.  «8) 
ROSENTHAL  v.   STATE. 
(Supreme  Ck>urt  of  Georgia.    Nov.  8,  1905.) 
OsiKiNAii  Law— APFKAii— Review. 

The  evidence  warranted  the  verdict,  and  no 
errors  of  law  are  complained  of. 
(Syllabus  by  the  Court.) 
Error    from     Superior    Court,    Chatham 
County ;  Qeo.  T.  Cann,  Judge. 

Julius  Rosenthal  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Twiggs  &  Oliver  and  Edmund  H.  Abra- 
hams, for  plaintiff  in  error.  W.  W.  Osborne. 
Sol.  G^en.,  for  the  Stata 

BECK,  J.  Judgment  affirmed.  All  tlie 
Justices  concurring. 


(IM  Ga.  S2) 


WILSON  v.  STATE. 


(Supreme  Ourt  of  Georgia.    Nov.  8,  1906.) 

Masteb  and  Servant  —  Yioi^ation  of  Gon- 

TBAor— Accusation. 
An  accusation  in  a  dty  court,  charging 
one  with  the  offense  of  violating  the  provision 
of  the  act  approved  August  15,  1903  (Acts  ld03» 
p.  90),  should  set  forth,  at  least  in  substance* 
a  contract  definite  and  certain  as  to  its  terma 
and  duration;  and  an  accusation  wholly  fail- 
ing to  meet  this  requirement  is  fatally  defect- 
ive, and  a  special  demurrer  thereto,  on  the 
ground  that  "said  accusation  failed  to  set  forth 
any  contract,  not  stating  when  said  contract 
was  to  begin  nor  end,"  should  be  sustained. 

(Syllabus  by  the  Ck>urt.) 

Error  from  City  Court  of  Moultrie;  W. 
S.  Humphreys,  Judge. 

Paul  Wilson  was  convicted  of  cheatlns, 
and  brings  error.    Reversed. 

J.  D.  McKenzie  and  L.*L.  Moore,  for  plain- 
tiff in  error. 

BECK,  J.  Paul  Wilson  demurred  to  an 
accusation  charging  him  with  cheating  and 
swindling  under  the  provisions  of  the  act 
of  August  15,  1903  (Acts  1903,  p.  90),  upon 
the  ground  that  the  accusation  did  not  set 
out  with  definite  certainty  the  contract  for 
services,  or  the  failure  on  the  part  of  the 
accused  to  perform  his  part  thereof,  and  be- 
cause the  act  itself  violates  the  Constitu- 
tion  of  the  United  States  as  well  as  that 
of  Georgia.  After  his  demurrer  was  over- 
ruled, the  case  proceeded  to  trial,  and  he 
was  convicted.  He  made  a  motion  for  a 
new  trial  upon  the  general  grounds,  which 
was  denied  by  the  court,  and  he  now  ex- 
cepts to  the  ruling  of  the  judge  in  not  grant- 
ing his  motion,  and  also  urges  the  exceptions 
which  he  filed  pendente  lite  to  the  OTermllns 
of  his  demurrer. 
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Thp  langrnage  of  the  accusation  is  as  fol- 
lows "Said  defendant  did,  on  the  20tb  day 
of  July,  1905,  in  connty  aforesaid,  unlaw- 
fully and  with  force  and  arms  did  contract 
with  IrindBey  Ball  to  perform  services  as 
a  laborer  for  the  said  Lindsey  BaH,  and  by 
reason  of  said  contract  did  obtain  advances 
from  the  said  Lindsey  Ball  In  the  sum  of 
six  dollars  in  money,  *  •  •  and  after 
haying  so  contracted  and  procured  said  ad- 
vances the  said  defendant  Paul  Wilson  did 
fail  to  comply  with  said  contract  or  return 
to  said  Lindsey  Ball  said  advances."  It 
will  be  readily  seen  from  a  cursory  reading 
of  this  accusation  that  it  is  fatally  defective. 
"Before  one  can  be  lawfully  convicted  of  a 
violation  of  this  statute,  several  things  es- 
sential to  constitute  the  offense  defined  must 
be  shown.  Among  them  is  that  there  was 
a  distinct  and  definite  contract  for  services, 
and  another  is  that  the  person  contracting 
to  perform  this  service  has,  without  good 
and  sofllcient  cause,  failed  and  refused  to 
carry  out  his  contract  by  performing  the 
service.  An  implied  contract  will  not  do, 
but  there  must  be  an  express  contract,  clear 
and  definite  in  Its  terms."  Olenn  v.  State, 
123  Oa.  585,  61  S.  E.  605.  The  ruling  in 
the  headnote  is  supported  by  the  authority 
cited,  and  by  the  reasoning  in  the  case  from 
which  the  quotation  is  made. 

Having  reversed  the  judgment  of  the  court 
below  upon  the  ground  that  the  special  de- 
murrer should  have  been  sustained,  it  is 
unnecessary  to  discuss  the  grounds  of  the 
motion  for  new  trial ;  but;  had  it  been  neces- 
sary for  us  to  pass  upon  the  grounds  of 
the  motion,  we  should  unhesitatingly  have 
held  that  the  verdict  was  without  evidence 
to  support  it  It  is  true  that  the  prosecutor 
testified  in  general  terms  that  the  accused 
did  contract  with  him  about  the  1st  day  of 
July,  1905,  to  cut  wood  for  him  near  Moul- 
trie, and  "on  the  strength  of  this  contract 
be  advanced  to  the  defendant  $6  in  money, 
and  one  ax  and  handle,  of  the  value  of  $1.21, 
and  one  saw,  worth  $1.15."  But  there  is 
absolutely  no  proof  in  the  record  as  to  the 
duration  of  tiie  alleged  contract,  or  within 
what  time  it  was  to  have  been  performed; 
and,  beyond  the  mere  claim  of  the  prosecutor 
that  there  was  "a  contract,"  there  was  noth- 
ing to  show  with  definiteness  or  precision 
what  that  contract  was. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


(124  o«.  68) 

WBATHBRSBX  v.  JORDAN. 
(Snpreme  Court  of  Georgia.    Nov.  8,  1005.) 

1.  CsBTiORABi— Appeal — ^Review — ^DiscBETioif 
or  CouBT. 

A  judge  of  the  superior  court*  in  passing 
on  a  certiorari,  w)iere  questions  of  fact  are  in- 
volved and  the  evidence  is  conflicting,  has  a 
discretion  to  sustain  the  certiorari  similar  to 
the  discretion  allowed  him  in  passing  upon  a 
first  new  trial,  and  the  discretion  will  not  be 
controlled,  unless  it  has  been  manifestly  kbused. 


Savannah  Ry.  v.  Fennell,  28  S.  E.  437,  100  Ga. 
474 ;  Buice  v.  Buice,  36  S.  B.  969,  111  Ga.  887 ; 
Ferry  v.  Mattoz,  44  S.  B.  1005,  118  Ga.  146. 

[Bd.  Note. — For  cases  in  point,  see  voL  9, 
Cent  Dig.  Oertiorari,  ft  205.] 

2.  Habeas  Ck)apn8  —  Dbtebmination  —  Oub- 

TODT  OF  GHILDBSK. 

In  passing  upon  the  questions  raised  by  the 
petition  and  answer  in  a  habeas  corpus  case 
for  the  possession  of  minor  children,  the  discre- 
tion given  by  the  law  is  to  the  trial  judge,  who 
sees  and  hears  the  parties,  the  witnesses,  and 
the  children,  and  who  necessarily  has  superior 
opportunities  for  determining  correctly  the  is- 
sues involved,  chief  of  which  is  the  material  in- 
terest of  the  children.  Smith  v.  Bragg,  68  Ga. 
650. 

[Bd.  Note.-— For  cases  in  point,  aes  voL  26, 
Cent.  Dig.  Habeas  Corpus,  S  84.] 

8.  Certiobabi — ^PBOCEEDnfG— JunoicEirT. 

While,  in  accordance  with  the  ruling  an- 
nounced in  the  first  headnote,  the  discretion  of 
the  judge  of  the  superior  court  in  reversmg  the 
ordinary's  finding  on  the  facts  presented  by  the 
petition  for  certiorari  will  not  be  controlled, 
ft  was  error  for  him  to  render  final  judgment^ 
and  for  this  reason  the  case  must  go  back 
for  another  hearing. 

[Bd.  Note.— For  cases  in^pohit,  see  vd.  9, 
Cent  Dig.  Certiorari.  S  19L1 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Jasper  County; 
H.  G.  Lewis,  Judge. 

Habeas  corpus  between  SalUe  Weathersby 
and  Annie  Jordan.  From  a  judgment  of  the 
superior  court,  reversing  the  findings  of  the 
ordinary,  Weathersby  brings  error.  Re- 
versed. 

Doyle  Campbell  and  Greene  F.  Johnson,  for 
plaintiff  in  error.  Fleming  Jordan,  for  de- 
fendant in  error. 

CANDLBR,  J.  Judgment  reversed.  All 
the  Justices  concurring. 


cm  Qa.  108) 
HOUSTON  et  aL  v.  POLK. 
(Supreme  Court  of  Georgia.    Nov.  9,  1906.) 
1*  Pabtnebship  -*  AooouNTiif a  —  Defbeoia- 

TION  III   FiBM  PBOPEBTT. 

In  the  absence  of  an  agreem^t  to  that  ef- 
fect in  the  contract  of  partnership,  a  partner 
is  not  liable,  upon  an  accounting  subsequently 
to  the  dissolution  of  the  firm,  for  depreciation 
in  the  value  of  the  manufacturing  plant  which 
is  the  subject  of  the  partnership;  but  the  loss 
caused  by  such  depreciation  must  be  borne  by 
the  partnership. 
2l  Same. 

A  partner  is  not  liable  to  his  copartners 
for  losses  caused  by  his  lack  of  judgment  or 
discretion  unaccompanied  by  actual  negligence 
or  bad  faith. 

[Ed.  Note. — ^For  cases  in  pohit,  see  voL  88, 
Cent  Dig.  Partnership,  S§  135,  186.] 
8.  Same--St7it    fob   Aocounting— PuBAniira 
— Amenuhsmt. 

In  a  suit  bj  a  partner  against  two  sur- 
viving partners,  for  an  accounting  and'  for  judg- 
ment for  his  proi)ortionate  share  of  the  net 
profits  of  the  concern,  where  it  appeared  that 
the  plaintiff's  interests  in  the  firm  had  been  pur- 
chased by  one  of  the  other  partners,  subject  to 
such  an  accounting,  it  was  not  error  to  allow 
an  amendment  setting  up  that  the  remaining 
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partner,  while  not  a  party  to  the  contract  of 
sale  referred  to,  knew  of  its  existence  and  ac* 
quiesced  in  its  execution. 

4.  Equity— AuDiTOB'8  Rkpobt— Excxptionb. 

The  present  case  was  an  equitable  action, 
and  it  was  not  error  to  refuse  to  refer  to  a 
jury  the  exceptions  of  fact  to  the  auditor's  re- 
port 

5.  Costs— DisGBBTioif  of  Tbial  Coubt. 

It   does  not  appear   that   the  trial   judge 
erred  in  taxing  one-half  of  the  costs  against  the 
plaintiff  in  the  court  below. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  De  Kalb  Ooan- 
ty;  L.  S.  Roan,  Judge. 

Action  by  W.  R.  Polk,  Jr.,  against  W.  J, 
Houston  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error,  and  plain- 
tiff prosecutes  a  cross-bill  of  exceptions. 
Affirmed. 

The  plaintiff's  petition  alleged.  In  sub- 
stance, that  on  March  29,  1902,  he  entered 
into  a  contract  of  copartnership  with  the 
defendants,  W.  J.  Houston,  Sr.,  and  W.  J. 
Houston,  Jr.,  for  the  construction  and  opera- 
tion of  an  electric  light  and  power  plant 
near  Decatur,  6a.;  that  this  contract  re- 
mained in  force  until  April  10,  1903,  '^hen 
petitioner  sold  out  his  interest  In  the  same 
to  W.  J.  Houston,  Sr.,  but  reserved  in  said 
sale  his  interest  in  the  net  profits  of  the 
business  up  to  the  date  of  the  sale,  which 
were  afterwards  to  be  adjusted";  that  the 
operation  of  the  business  from  March  29, 
1902,  to  April  10.  1903,  had  resulted  in  net 
profits,  or  excess  of  Income  over  operating 
expenses,  of  $618.05,  of  which  plaintiff's 
share  was  $309.02;  that  plaintiff  was  indebt- 
ed to  the  partnership  $84.80,  leaving  as  the 
balance  due  him  by  the  defendants  $266.62| 
that  he  has  made  frequent  and  earnest  ef- 
forts to  adjust  with  the  defendants  the 
amount  due  to  him  under  their  agreement, 
but  has  been  tmable  to  do  so;  and  that  they 
have  ignored  his  demand  for  payment  of  the 
amount  due  him.  Waiving  discovery,  he 
prayed  for  an  accounting  between  himself 
and  the  defendants,  and  for  Judgment  for 
$266.62,  besides  interest  Copies  of  the  eon- 
tract  of  partnership  and  of  dissolution  were 
attached  to  the  petition  as  exhibits,  as  well 
as  a  statement  of  accounts  which  it  was 
alleged  the  plaintiff  had  rendered  the  defend- 
ants, showing  the  balance  claimed  to  be 
due  him.  The  contract  of  dissolution  was 
as  follows: 

"Georgia,  Fulton  County:  Whereas,  W. 
R.  Polk,  Jr.,  W.  J.  Houston,  and  W.  J.  Hous- 
ton, Jr.,  entered  into  a  contract  of  copartner- 
ship on  the  29th  day  of  March,  1902,  for  the 
purpose  of  constructing  and  operating  an 
electric  lighting  plant  in  the  town  of  Deca- 
tur, De  Kalb  county,  Ga.;  and  whereas, 
differences  have  arisen  between  said  parties 
as  to  the  operation  and  conducting  of  the 
business  of  said  partnership,  and  it  is  de- 
sired by  said  Polk  and  the  other  parties  to 
said  contract  that  their  differences  be  ad- 
Justed  and  compromise  reached  without  re- 


sorting to  the  courts:  It  is  therefore  mutu- 
ally agreed  between  the  said  W.  J.  Houston 
and  the  said  W.  R.  Polk,  Jr.,  that  the  said 
W.  R  Polk,  Jr.,  wUl  sell  to  the  said  W.  J. 
Houston  all  his  right,  title,  and  interest  in 
and  to  th^  plant  erected  by  said  parties;  al- 
so all  stock  that  he  may  claim  to  own  in 
the  Decatur  Electric  Light,  Powtf  &  Water 
Company,  which  is  referred  to  in  said  con- 
tract of  partnership,  and  that  he  will  cancel 
said  articles  of  partnership;  that  he  is  to  re- 
convey  to  said  W.  J.  Houston,  free  from  in- 
cumbrance, the  one-half  undivided  interest 
heretofore  conveyed  by  said  Houston  to 
said  Polk  in  and  to  the  land  upon  which 
said  plant  is  constructed,  known  as  the 
'Houston  Mill  Place,'  in  De  Kalb  county; 
also  all  right,  title,  and  interest  that  he 
may  have  or  claim  in  and  to  the  franchise 
granted  by  the  town  of  Decator  to  W.  J. 
Houston  and  W.  J.  Houston,  Jr.,  for  the  pur^ 
pose  of  constructing  teid  plant  The  said 
W.  J.  Houston,  in  consideration  of  the  per- 
formance of  the  above  stipnlationB  by  said 
Polk,  is  to  piaj  said  Polk  the  sum  of  two 
thousand  and  thirty-three  and  81/100  dollars 
($2,038.31),  and  is  to  pay  the  unpaid  bills 
for  construction,  which  (it  is]  hereby 
agreed  by  the  parties  hereto  amount  to  the 
sum  of  fourteen  hundred  thlrty-flve  and 
53/100  dollars  ($1,486.63);  this  being  the 
balance  ascertained  by  the  parties  hereto, 
after  a  careful  calculation,  as  due  various 
parties  for  material  and  supplies  furnished 
in  the  construction  of  said  plant  Said 
Houston  is  also  to  pay  the  note  of  fifteoi 
hundred  dollars  ($1,500.00)  givcu  by  said 
Polk  to  Atlanta  National  Bank,  same  being 
Jointly  signed  by  the  said  Houston.  Said 
Houston  is  also  to  surrender  to  said  Polk 
two  notes,  one  for  one  thousand  dollars  and 
one  for  fifteen  hundred  dollars,  given  by 
said  Polk  to  said  Houston  as  purchase 
money  for  half  Interest  in  above  described 
land.  Said  Houston  is  also  to  surrender  to 
said  Polk  the  four  hundred  dollar  Durham 
note. 

••[Signed]  W.  J.  Houston. 

••[Signed]  W.  B.  Polk,  Jr.* 

••The  above  contract  has  been  fully  com- 
plied with.    Apr.  14,  1903. 

"The  above  contract  is  understood  by  the 
parties  hereto  as  not  in  any  manner  apply- 
ing to  any  net  profits  that  may  have  accrued 
from  the  operation  of  said  plant  but  only 
to  the  plant  land,  franchises,  and  partner- 
ship dissolution;  the  question  of  profits  tip 
to  April  10,  1908,  remaining  open  for  ad- 
justment   April  10,  1903. 

"[Signed]  W.  J.  Houston. 

"[Signed]  W.  R.  Polk,  Jr.'' 

By  amendment  the  plaintiff  alleged  that 
W.  J.  Houston,  Jr.,  was  the  son  of  W.  J. 
Houston,  Sr.;  that  Houston, '  Jr.,  was  fully 
cognizant  of  the  contract  of  dissolution  be- 
tween the  plaintiff  and  Houston,  Sr.,  was 
present   at   various  conferences  at  which 
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the  teriDB  and  conditions  of  the  contract 
of  dissolution  were  discussed,  actively  ad* 
▼Ised  and  consulted  with  Houston,  Sr.,  In 
regard  thereto,  and  agreed  ta  the  terms  and 
conditions  of  the  contract  The  amendment 
also  made  certain  changes  in  the  account 
sued  on,  which  it  is  not  necessary  to  set  out 
now. 

The  defendants  filed  an  answer,  in  which 
they  admitted  the  contract  of  partnership 
and  that  of  dissolution,  but  denied  that  they 
were  indebted  to  the  plaintiff.  They  denied 
that  the  business  had  yielded  any  net  profits 
up  to  April  10,  1003,  and  averred  that,  on  the 
contrary,  it  had  sustained  losses,  for  a 
proportionate  share  of  which  the  plaintiff 
was  liable.  They  claimed  that  certain  items 
of  expense  were  chargeable  against  the 
receipts  of  the  business  which  more  than  off- 
set the  amount  claimed  by  the  plaintiff,  to 
wit:  (a)  Ten  per  cent  per  annum  on  the  cost 
of  construction  of  the  plant  necessary  to  be 
set  aside  out  of  the  receipts  of  the  business 
for  the  purpose  of  rebuilding  the  plant  when 
it  is  worn  out,  amounting  in  the  present  case 
to  $246.58  for  the  time  the  plant  had  been  in 
operation  up  to  the  dissolution  of  the  partner- 
ship ;  (b)  the  cost  of  installing  a  new  water 
wheel  in  the  plant,  amounting  to  $416.67, 
made  necessary  by  the  fact  that  the  plaintiff, 
who  was  relied  upon  as  a  skilled  mechanic, 
installed  in  the  plant  a  water  wheel  which 
was  not  adequate  for  the  purpose  of  the  busi- 
ness; (c)  the  coct  of  replacing  incandescent 
electric  lamps  in  the  plant,  amounting  to 
$44.95,  Immediately  after  April  10,  1908; 
(d)  the  cost  of  replacing  a  fiour  and  com 
mill  (amounting  to  $67.50),  which  the  plain- 
tifif  had  dismantled  in  the  construction  of  the 
electric  plant,  and  which  he  had  never  re- 
placed, though  agreeing  so  to  do;  (e)  the 
amount  of  $103.11  collected  from  the  town  of 
Decatur  for  the  partnership  for  lighting  the 
town,  and  for  which  he  had  never  accounted. 
By  amendment  the  defendants  set  out  other 
items  of  expense,  which  it  is  not  necessary 
to  enumerate  here,  which  they  claimed 
should  be  charged  against  the  receipts  of  the 
partnership. 

The  case  was  submitted  to  an  auditor,  and 
at  the  hearing  before  him  the  plaintiff  de- 
murred to  so  much  of  the  answer  as  sought 
to  set  off  against  his  claim  a  proportionate 
part  of  the  cost  of  construction  of  the  plant, 
of  installing  a  new  water  wheel,  of  replacing 
incandescent  electric  lamps,  and  of  replacing 
tbe  flour  and  com  mill;  the  grounds  of  de- 
murrer being  that  they  furnished  no  basis  for 
a  recovery  by  the  defendants  against  the  plain- 
tiff, that  they  were  contemplated  and  ad- 
justed by  the  contract  of  dissolution  of  the 
partnership,  and  that  the  averments  were 
insufiScient  in  law.  This  demurr^  was 
sustained  by  the  auditor  and  the  paragraphs 
which  they  attacked  were  strldcen  trom  the 
answer.  The  auditor  in  his  report  set  out  a 
detailed  statement  of  the  accounts  between 
tbe  plaintiff  and  the  defendants  as  found 
by  him  from  the  evidence,  and  concluded  that 


'  "the  defendants  are  indebted  to  the  plaintiff 
in  the  sum  of  $225.22,  with  legal  interest 
thereon  from  April  10,  1903."    The  defend- 
ants filed  exceptions  of  law  and  of  fact  to  the 
rq;K>rt  of  the  auditor.    These  exceptions  were 
'  overruled,  and  the  auditor's  report  was  made 
the  judgment  of   the  superior  court,  with 
I  direction  that  tbe  plaintiff  should  pay  half 
I  of   the  costs  of  the  suit    The  defendants 
I  excepted  to  the  overruling  of  their  exceptions 
I  of  law  to  the  auditor's  report  and  to  the  re- 
fusal of  the  judge  to  submit  to  a  jury  their 
exceptions  of  fact;  and  the  plaintiff  filed  a 
cross-bill  of  exceptions,  in  which  he  assign- 


ed error  upon  the  judgment  requiring  him  to 
pay  lialf  the  costs. 

Greoi,  Tilson  &  McKinney,  for  plaintiffs 
in  error.  H.  A.  Alexander,  for  defendant 
In  error. 


EVANS,  J.  1.  In  the  brief  of  counsel  for 
the  plaintiffs  in  error  in  the  main  bill  of 
exceptions  it  is  urged  that  the  demurrer  to 
the  answer  should  have  been  overruled  be- 
cause, being  in  the  nature  of  a  special  de- 
murrer, it  could  not  be  filed  after  the  first 
term.  It  appears,  however,  that  no  such 
point  was  raised  in  the  exceptions  to  the  au- 
ditor's report,  which  assigned  error  upon  the 
sustaining  of  the  demurrer,  It  being  contend- 
ed merely  that  the  paragraphs  of  the  answer 
attacked  were  legally  sufficient  to  witlistand 
the  demurrer;  and  the  question  as  to 
whether  the  demurrer  was  properly  sustain- 
ed must  be  decided  on  the  points  made  in  the 
exceptions  to  the  auditor's  report  and  pass- 
ed upon  by  the  court  below.  We  have  no 
hesitancy  in  holding  that  the  Houstons  were 
not  entitled  to  charge  against  the  share  of 
the  net  profits  due  Polk  any  proportion  of  the 
amount  estimated  as  representing  the  de- 
preciation in  value  of  the  plant  and  machin- 
ery of  the  partnership.  Conceding  that  an 
electric  lighting  .and  power  plant  will,  as 
contended,  wear  itself  out  in  ten  years,  we 
fail  to  see  how  it  can  be  said  to  follow,  where 
such  a  plant  is  owned  and  operated  by  a 
partnership,  that  the  burden  of  this  de- 
predation should  be  borne  by  one  partner 
to  the  exclusion  of  the  others.  If  this  Item 
of  depreciation  was  a  legitimate  charge 
against  Polk,  it  was  an  equally  legitimate 
charge  against  the  Houstons,  and  the  account 
between  them  on  this  score  stood  balanced. 
It  is  not  contended  that  this  dalm  grew  out 
of  any  special  agreement  between  the 
partners  made  when  the  pamership  was 
formed,  or  that  any  such  agreement  existed. 
The  case  of  Tutt  v.  Land,  60  Ga.  339  (4),  is 
directly  in  point;  and  while  counsel  for  the 
plaintiffs  in  error  made  a  provisional  re 
quest  that  this  case  be  reviewed,  we  cannot 
see  any  good  reason  why  It  should  be  dis- 
turbed, as  it  seems  to  us  to  be  founded  on 
sound  reason  and  unanswerable  logic.  It 
was  there  held  that  where  a  mercantile 
partnership  was  formed,  one  partner  furnish- 
ing the  stock  of  goods  and  the  other  his  skill 
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and  serTlces,  on  a  dlssolutiou  of  the  partner- 
ship the  former  was  not  entitled  to  claim  for 
the  ordinary,  natural  depreciation  of  the 
goods  and  fixtures  of  the  store.  The  case  of 
Park  V.  Tennille,  20  Ga.  118.  with  which  It 
is  contended  that  Tutt  v.  Land  is  In  conflict, 
is  not  in  point.  No  question  of  the  settlement 
of  partnership  accounts  was  even  remotely 
involved.  It  was  merely  decided  that  where, 
by  the  terms  of  a  marriage  settlement,  the 
husband  had  a  title  to  the  "annual  increase 
or  profits"  of  a  plantation,  without  the 
power  to  dispose  of  the  corpus  of  the  estate, 
the  phrase  quoted,  in  order  to  give  effect  to 
the  evident  intention  of  the  instrument, 
should  be  construed  to  mean  the  net,  rather 
than  the  gross,  profits,  and  that  the  creditors 
of  the  husband  could  not  levy  upon  crops 
which  constituted  the  gross  profits  of  the 
plantation.  We  fail  to  see  how  this  de- 
cision in  any  manner  stands  in  the  way  of 
the  decision  in  Tutt  v.  Land,  supra,  or  what 
possible  bearing  it  has  upon  the  case  now 
under  consideration. 

2.  The  portion  of  the  answer  in  which  it 
was  sought  to  set  off  against  the  plaintiffs 
demand  a  claim  for  the  cost  of  installing  a 
water  wheel  after  the  partnership  had  been 
dissolved  was  In  the  following  language: 
"That  it  had  been  necessary  for  defendants 
to  Install  a  new  water  wheel  In  said  plant 
since  the  construction  of  the  same  by  said 
Polk,  at  a  cost  pf  $416.07,  which  is  a  proper 
charge  against  the  said  Polk  and  against 
said  receipts,  because  defendants  *  *  • 
relied  on  said  Polk  as  a  skilled  mechanic  for 
the  proper  construction  of  said  plant;  but, 
instead  of  using  the  proper  skill  and  Judg- 
ment in  the  construction  of  said  plant,  which 
defendants  expected  of  said  Polk,  said  Polk 
installed  a  water  wheel  over  the  protest  of  de- 
fendants in  said  plant  which  was  entirely 
too  large  for  the  power  of  the  stream,  and 
did  not  yield  for  consumption  by  the  machin- 
ery the  amount  of  power  t^t  should  be  ob- 
tained from  a  stream  carrying  the  volume 
of  water  carried  by  the  stream  in  question. 
The  placing  of  this  wheel  in  said  plant,  and 
the  consequent  necessity  of  replacing  It  by 
a  new  one  in  so  short  a  time  after  the  con- 
struction of  said  plant,  was  due  entirely  to 
the  negligence  and  want  of  skill  in  said 
Polk,  who  represented  to  defendants  that  he 
was  entirely  competent  to  properly  construct 
the  plant  in  question,  and  the  cost  of  said 
wheel  is  a  proper  charge  against  said  Polk, 
as  the  same  is  a  direct  damage  to  defend- 
ants." It  will  be  observed  that  there  is  no 
charge  that  Polk  was  guilty  of  bad  faith  In 
the  part  that  he  took  in  the  Installation  of 
the  original  water  wheel.  Indeed,  the  aver- 
ments distinctly  negative  the  idea  of  fraud 
or  bad  faith,  and  place  the  entire  blame  for 
the  alleged  damage  done  upon  the  lack  of 
Judgment  and  skill  of  the  plaintiff.  It  is 
well  settled  that  for  such  damage  occasioned 
by  the  act  of  a  partner  the  firm  Itself  is 
liable,  and  the  Individual  partner  cannot  be 


held  to  respond  See  22  Am.  &  Eng.  Enc. 
L.  (2d  Ed.)  128  (10b),  where  the  principle  is 
announced  that  "a  partner  is  not  solely  liable 
for  losses  caused  merely  by  his  lack  of  dis- 
cretion or  good  Judgment,  not  amounting  to 
negligence  or  bad  faith,  but  the  loss  in  such 
cases  must  fall  upon  the  partners  as  a  firm." 
While,  in  the  present  case,  the  answer  aver- 
red in  general  terms  that  the  plaintiff  had 
been  negligent  in  installing  the  original 
water  wheel,  the  other  averments  In  the  same 
paragraph  distinctly  negative  this  idea;  for 
it  alfirmatlvely  appears  that  the  expediency, 
of  Installing  a  wheel  of  the  size  described 
was  called  in  question  at  the  time  of  its  in- 
stallation, that  the  plaintiff  and  the  defend- 
ants differed  on  the  subject,  that  the  de- 
fendants relied  upon  the  supposed  superior 
skill  of  the  plaintiff,  and  that  whatever  error 
he  committed  was  one  purely  of  discretion 
and  Judgment.  Indeed,  it  was  not  claimed 
that  there  was  any  negligence  In  installing 
the  wheel,  but  merely  that  through  a  mis- 
take of  Judgment  the  plaintiff  installed  one 
that  was  too  large  for  the  purposes  for  which 
it  was  intended.  We  are  clear  that  there 
was  no  error  In  striking  this  paragraph  of 
the  answer. 

3.  It  is  contended  by  counsel  for  the  Hou- 
stons  that  the  amendment  to  the  plaintiff's 
petition,  in  which  it  was  alleged  that  W.  J. 
Houston,  Jr.  was  cognizant  of  the  contract 
of  dissolution  between  the  plaintiff  and 
Houston,  St.,  and  agreed  to  the  terms  of  the 
contract,  should  not  have  been  allowed,  be- 
cause its  effect  was  to  bind  Houston,  Jr.,  by 
the  terms  of  a  contract  to  which  he  was  not 
a  party.  In  view  of  all  the  allegations  of 
the  petition,  as  well  as  the  contract  which  was 
made  an  exhibit  thereto,  we  do  not  think 
this  contention  is  well  founded.  On  its  face 
the  contract  was  merely  one  whereby  Hou- 
ston, Sr.,  purchased  from  Polk  the  Interest  of 
the  latter  in  the  partnership.  Apparently, 
Houston,  Jr.,  parted  with  nothing  and  ac- 
quired nothing  by  this  Instrument;  but.  In  a 
suit  by  Polk  against  the  surviving  partners 
for  his  share  of  the  net  profits  under  the 
terms  of  the  original  partnership  agreement, 
it  was  certainly  not  amiss  to  allow  him  to 
allege  and  prove  that  his  withdrawal  from 
the  firm  was  with  the  full  consent  and  ac- 
qulesence  of  all  the  partners — ^not  for  the 
purpose  of  holding  Houston,  Jr.,  as  a  party 
to  the  contract,  or  of  binding  him  to  perform 
any  of  its  terms,  but  to  show  the  entire  mu- 
tuality of  all  the  parties  to  the  dissolution, 
and  to  negative  the  idea  that  by  reason  of 
any  concealment  from  Houston,  Jr.,  of  the 
existence  of  the  contract,  he  was  not  bound 
to  account  to  Polk  for  his  share  of  the  net 
profits  of  the  concern. 

4.  There  was  no  error  in  refusing  to  sub- 
mit to  a  Jury  the  exceptions  of  fact  to  the 
auditor's  report  While  an  accounting  may 
be  had  at  law,  as  well  as  in  equity,  an  ac> 
counting  between  partners,  such  as  the  one 
in  the  present  suit,  where  various  demands 
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and  cross-demands  are  set  up  between  the 
parties,  is  peculiarly  a  subject  for  equity 
jurisdiction.  Civ.  Code  1895,  8  3989;  Hogan 
v.  Walsh,  122  6a.  285,  GO  S.  E.  81 

5.  This  being  an  equity  case,  the  question 
raised  by  counsel  for  Polk  in  the  cross-bill  of 
exceptions,  whether  the  court  erred  in  taxing 
one-half  the  costs  against  him,  depends  solely 
upon  whether  the  trial  Judge  abused  the  dis- 
cretion vested  in  him.  Clearly  this  does  not 
appear,  and  we  therefore  hold  that  the  as- 
signment of  error  in  the  cross-bill  is  without 
merit  Civ.  Code  1895,  |  4850;  Guernsey  t. 
Phlnlzy,  113  Ga.  896,  S9  a  B.  402,  84  Am. 
St  Rep.  270. 

While  numerous  questions  were  raised  by 
the  exceptions  to  the  report  of  the  auditor 
which  have  not  been  discussed,  they  were  not 
argued  in  the  brief  of  counsel,  and  under  the 
uniform  practice  of  this  court  these  conten- 
tions must  be  treated  as  haying  been  aban- 
doned. We  find  no  error  requiring  a  reversal 
of  the  Judgment  on  either  bill  of  exceptions. 

Judgment  on  both  bills  affirmed.  All  the 
Justices  concur. 

024  Ga.  Ill) 

POLHILL  ▼.  BATTLE  et  al. 

(Supreme  Court  of  Georgia.    Nov.  9,  1905.) 

iNsuBAircs — ^BENxnr  Csbtificatb— Bensfioi- 


A  member  of  a  mutual  benefit  society  named 
as  the  beneficiaries  of  a  certificate  held  by 
him  his  wife,  S.,  and  three  sisters,  in  designated 
proportions.  S.  died  intestate,  leaving  the  in- 
sured as  her  sole  heir  at  law.  Subsequently  the 
insured  married  J.,  who  survived  him.  After 
the  death  of  S.  the  insured  made  no  provision 
for  the  disposition  of  the  amount  payable  to  her 
under  the  certificate.  A  law  of  the  society  pro- 
vided that  "in  the  event  of  the  death,  before 
the  decease  of  a  member,  of  one  or  more  of  the 
beneficiaries  designated  by  him,  *  *  *  if  he 
shall  have  made  no  other  or  further  disposition 
thereof,  •  •  •  upon  his  death  that  part  of 
the  benefit  made  payable  to  the  deceased  bene- 
ficiary or  beneficiaries  shall  be  paid  to  the  sur- 
viving beneficiary  or  beneficiaries  equally.** 
HMf  that  ui>on  the  death  of  the  insured  liis 
three  sisters  were  entitled  to  take  equally  the 
■hare  which  would  have  gone  to  S.,  had  she 
lived,  and  that  J.  was  not  entitled  to  partici- 
pate in  the  distribution  of  the  benefit 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Jefferson  Coun- 
ty; H.  M.  Holden,  Judge. 

Action  by  Josie  S.  Polhill  against  Julia 
Battle  and  others.  Judgment  for  defend- 
ants,  and  plaintiff  brings  error.    Affirmed. 

Phillips  ft  Phillips  and  Jas.  K.  Hlnes,  for 
plaintiff  in  error.  R.  L.  Gamble  and  J.  M. 
Pace,  for  defendants  in  error. 

CANDLER,  J.  The  Supreme  Ck>uncil  Roy- 
al Arcanum  filed  In  the  superior  court  of 
Jefferson  county  a  petition  for  interpleader, 
the  object  of  which  was  to  have  adjudicated 
confilctlng  clalnos  to  a  sum  of  money  due  by 
it  on  a  benefit  certificate  issued  by  John 
Joseph  Polhill,  deceased.  The  case  was  de- 
cided by  the  Judge,  without  a  Jury,  on  an 
agreed  statement  of  facts,  from  which  it 


appeared  that  the  certificate  was  Issued  on 
January  19,  1901,  and  bound  the  Supreme 
Council  Royal  Arcanum  (which  for  conven- 
ience will  be  called  the  insurance  order),  upon 
satisfactory  evidence  of  the  death  of  the  In- 
sured and  upon  the  compliance  with  certain 
stipulated  conditions,  to  pay  out  of  its 
'Vidows'  and  orphans'  benefit  fund/'  to  Sarah 
Polhill,  wife  of  the  insured,  three-sixths,  and 
to  Julia  Battle,  Ella  Douglas,  and  Cornelia 
Polhill,  sisters  of  the  Insured,  each  one-sixth, 
of  an  amount  not  exceeding  $3,000.  Sarah 
Polhill  died,  and  the  Insured  subsequently 
married  Josie  Polhill,  who,  together  with  the 
three  sisters  named  as  beneficiaries  of  the 
certificate,  survived  him.  Josie  Polhill  was 
never  designated  by  the  insured  as  a  benefi- 
ciary under  the  certificate  issued  by  the 
Insurance  order.  Numerous  by-laws  of  the 
order  were  set  out  in  the  statement  of  facts, 
but  many  of  these  have  no  material  bearing 
on  the  question  at  issue.  It  was  provided 
that  "each  applicant  [for  a  benefit  certificate] 
shall  enter  upon  his  application  the  name  or 
names,  residence,  and  relationship  or  the 
dependence  of  the  person  or  persons  •  •  * 
to  whom  he  desires  his  benefit  paid,  and 
the  same  shall  be  entered  in  the  benefit  cer- 
tificate according  to  said  directions."  It  was 
also  provided  that  benefits  might  be  made 
payable  to  any  one  or  more  persons  of  cer- 
tain classes  only,  which  it  is  not  necessary  to 
enumerate  here.  We  quote  from  the  laws  of 
the  order  the  following: 

*'Sec.  330.  If  at  the  time  of  the  death  of  a 
member.  If  the  designated  beneficiary  Is  his 
wife,  and  they  shall  be  divorced  upon  the 
application  of  either  party,  or  if  any  designa- 
tion shall  fail  for  illegality  or  otherwise,  then 
the  benefit  shall  be  payable  to  the  person  or 
persons  mentioned  In  class  first  (Sec  No. 
324),  If  living,  in  the  shares  and  order  of 
precedence  by  grades  as  therein  enumerated; 
the  persons  living  of  each  precedent  grade 
taking  In  equal  shares  per  capita,  to  the 
exclusion  of  all  persons  living  of  subsequently 
enumerated  grades. 

"Sec.  331.  In  the  event  of  the  death  before 
the  decease  of  a  member  of  one  or  more  of 
the  baieficiaries  designated  by  him  in  ac- 
cordance with  the  laws  of  the  order,  if  he 
shall  have  made  no  other  or  further  disposi- 
tion thereof  as  provided  in  the  laws  of  the  or- 
der, upon  his  death  that  part  of  the  benefit 
made  payable  to  the  deceased  beneficiary  or 
beneficiaries  shall  be  paid  to  the  surviving 
beneficiary  or  the  surviving  beneficiaries 
equally." 

It  was  also  agreed  that  "one  of  the  objects 
of  the  Supreme  (Council  Royal  Arcanum,  as 
declared  In  its  constitution,  is  to  establish 
a  widows'  and  orphans'  fund,  from  which, 
on  the  satisfactory  evidence  of  the  death  of 
a  member  of  the  order,  who  has  complied 
with  all  its  lawful  requirements,  a  sum  not 
exceeding  three  thousand  dollars  shall  be  paid 
to  the  wife,  children,  relatives  of,  or  persons 
dependent  upon,  said  membei;  as  limited 
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and  described  in  said  order  relating  to  benefit 
certificates,  as  he  may  direct  In  accordance 
with  said  laws.' "  Upon  this  statement  of 
facts,  the  Judge,  after  hearing  argnment, 
ruled  that  the  three  sisters  of  the  deceased, 
as  surrlvlng  beneficiaries,  were  entitled  to 
that  part  of  the  fund  made  payable  by  the 
certificate  to  Sarah  Polhill,  the  deceased  wife 
0f  the  Insured,  and  that  Josle  Polhill,  his  wife 
at  the  time  of  his  death,  was  not  entitled 
to  any  portion  of  the  amount  due  by  the 
certificate.    Josle  Polhill  excepted. 

Great  stress  is  laid  by  counsel  for  the 
plaintiff  in  error  upon  the  favor  shown  by  the 
law  to  widows,  and  upon  the  fact  that  one 
of  the  prime  objects  of  the  beneficial  order 
in  the  present  case  was  to  provide  a  fund 
for  the  protection  and  relief  of  widows  and 
orphans ;  and  it  is  urged  that,  although  there 
was  no  designation  of  Mrs.  Josle  Polhill  as 
a  beneficiary  of  the  certificate,  she  should,  in 
view  of  the  spirit  of  the  law,  both  of  the  state 
and  of  the  order,  be  held  to  be  entitled  to  the 
amount  due  on  the  death  of  the  insured.  It 
will  be  observed,  however,  that  the  widows' 
and  orphans'  fund  was  expressly  declared  to 
be  for  the  benefit  of  the  surviving  wife,  chil- 
dren, relatives,  or  dependents  of  the  insured, 
according  to  his  preference.  While  a  certain 
order  of  precedence  was  established,  for  guid- 
ance in  the  event  of  nondesignation  or  failure 
of  designation,  there  was  no  restriction  upon 
the  member  as  to  which  of  his  relatives  or 
dependents  might  be  named  as  beneficiaries. 
So  far  as  the  purposes  of  the  order  are  con- 
cerned, the  sisters  of  a  member  occupied  as 
favored  a  position  as  his  surviving  wife.  Tp 
arrive  at  a  proper  determination  of  this  case, 
therefore,  we  must  get  away  from  the  idea 
that  aa  between  the  different  claimants  for 
this  fund  there  are  any  favorites  of  the  law, 
and  consider  solely  the  right  of  the  parties 
as  defined  by  the  benefit  certificate  and  the 
laws  of  the  insurance  order.  Provision  was 
made  for  a  method  by  which  the  holder  of 
a  benefit  certificate  might  change  the  person 
designated  by  him  as  a  beneficiary.  This 
method  was  not  pursued  In  this  case.  By 
section  830,  it  was  provided  that  where  the 
designated  beneficiary  is  the  wife  of  the  mem- 
ber and  they  shall  be  divorced,  or  If  any 
designation  shall  fall  for  Illegality  w  other- 
ioiae,  the  benefit  shall  be  payable  In  a  de- 
scribed manner ;  and  it  is  contended  by  coun- 
sel for  the  plaintiff  in  error  that  the  words 
emphasized  are  broad  enough  to  include  the 
present  case.  A  careful  reading  of  the  sec- 
tion in  question,  however,  leads  to  the  belief 
that  this  section  was  Intended  to  apply  only 
where  the  member's  wife  is  the  sole  benefi- 
ciary named;  for  any  other  construction 
would  give  rise  to  a  hopeless  conflict  be- 
tween that  section  and  the  succeeding  one, 
which  seems  to  have  been  framed  especially 
to  meet  just  such  a  case  as  the  present  one. 
Certainly,  the  specific  language  of  section  331 
should  prevail  over  the  vague  and  general 
term  '*or  otherwise^'  contained  In  section  SSa 


We  do  not  lose  sight  of  the  principle  in- 
voked by  counsel  for  the  plaintiff  in  error 
that  the  rules  of  benefit  societies  should  be 
construed  liberally  to  effect  their  beneficent 
purposes;  but  we  must  decline  to  go  to  the 
length  of  construing  out  of  existence  a  section 
of  the  laws  of  the  benefit  society  which  ab- 
solutely controls  the  present  case.  There 
was  no  error  in  the  ruling  of  the  trial  judge- 
Judgment  aflirmed.  All  the  Justicee  con< 
cur. 


(IM  G«.  lUI 

GEORGIA    CO-OPERATIVE    FIRE   ASS'N 

V.  HARRIS. 

(Supreme  Court  of  Georgia.    Nov.  9, 1905.) 

1.  Iks*dra.ncet— Action  on  Pouct — ^Vebdictt. 

Where  suit  is  brought  on  a  policy  of  fire 
insurance  covering.  In  different  amounts,  a 
dwelling  house  and  the  furniture  therein  located, 
the  verdict,  if  the  defendant  be  found  liable^ 
need  not  specify  separately  the  amounts  found 
for  loss  of  the  house  and  of  the  furniture,  but 
may  be  a  lump  sum  covering  the  entire  amount 
of  the  loss. 

2.  Samb— Otheb  Inbubancb. 

While  it  appeared  that  at  the  time  of  the 
fire  the  properly  covered  by  the  policy  was  in- 
sured in  another  companv,  and  that  the  plain- 
tiff had  accepted  from  that  company  a  small 
sum  in  satisfaction  of  his  policy  therein,  there 
was  evidence  authorizing  the  jury  to  find  that 
this  sum  did  not  represent  a  pro  rata  share  of 
the  loss  as  claimed  by  the  plaintiff,  and  that  it 
was  accepted  by  him  only  because  he  realized 
that  that  company  was  not  liable  to  him  in  any 
amount. 
8.  Samb — Evidbncb. 

The  evidence  authorized  a  finding  that  the 
plaintiff  did  not  consent  to  a  restriction  of  his 
right  to  Insure  In  any  other  company,  and  also 
that  the  loss  sustained  bv  the  plaintiff  was 
greater  than  the  amount  of  the  verdict 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Richmond  Coun- 
ty;  W.  F.  Eve,  Judge. 

Action  by  Grandison  Harris  against  the 
Georgia  Co-operative  Fire  Association.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   AflOrmed. 

F.  W.  Capers  and  F.  L.  McElmurray,  for 
plaintiff  in  error.  Henry  C  Roney,  f6r  de- 
fendant in  error. 


CANDLER,  J. 
Justices  concur. 


Judgment  affirmed*    All  the 


(B8  W.  Va.  237) 

NUTTER  T.  BROWN  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  7,  1906.) 

1.  Afpbal  Aim  Eebob — ^Dbobxb  vob  Costs. 

Ordinarily  an  appeal  does  not  lie  from  a 
decree  for  costs  only  in  a  chancery  suit,  but 
there  are  exceptions  to  the  rule,  turning  on  the 
question  of  the  discretionarr  power  of  the  trial 
court  respecting  costs.  A  decree  for  such  costs 
as  are  discretionary  Is  not  appealable,  but  one 
for  costs  not  in  the  discretion  of  the  court  is 
appealable,  provided  the  amount  thereof  la  more 
than  1100. 

[E3d.   Note. — ^For  cases  in  point,  see  vol.   2, 
Cent  Dig.  Appesl  and  Error,  ffi  098»  611,  82a] 
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2.   Same— EXTBAOBDINABT  CkMBTS. 

Extraordinary  costs,  such  as  allowances  of 
expenses  and  compensation  of  receivers,  either 
as  between  the  receiver  and  the  fand  in  court 
and  parties,  or  as  between  party  and  party,  are 
not  discretionary,  and  a  decree  respecting  such 
costs  is  appealable. 

[Ed.   Note.— For  cases  in  point,  see  toL  2; 
Cent  Dig.  Appeal  and  Error,  i  838.] 

8.  SaMB — PaOVIBIONAL    ALLOWAlraB. 

Such  costs  may,  in  a  proper  case,  be  proTl- 
sionally  allowed  to  the  officer  out  of  the  fund, 
and  ultimately  decreed  to  be  paid  to  the  party 
entitled  to  the  fund  by  his  adversary;  but  in 
either  case  a  decree  of  such  character  is  appeal- 
able. 

4.   RECEITEBfir-COHPXNBATIOlV— IBBXQUXABXTT 

IN  Appointmewt. 

Mere  irregularities  in  the  appointment  of  a 
special  receiver,  acquiesced  In  by  the  parties, 
will  neither  deprive  such  receiver  of  his  com- 
pensation, nor  the  successful  party  of  a  decree 
over  against  his  adversary  for  the  amount  there- 
of, when  it  has  been  allowed  out  of  a  fund  be- 
longing to  the  party  so  prevailing. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  42; 
Gent.  Dig.  Receivers.  fiS  94,  400.] 
6.  Sauk — Sai'  of  Pkbishabus  Pbopebtt. 

When,  in  a  suit  in  equity,  the  title  to  per- 
sonal property  of  such  character  as  renders 
sale  thereof  necessary  for  the  adequate  protec- 
tion of  the  rights  of  the  parties  interested  is 
involved,  the  court  in  which  such  suit  is  pend- 
ing may  properly  appoint  a  receiver  to  take 
diarge  of  it  and  make  sale  thereof. 

[Ed.  Note.— For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Receivers,  S  21.] 
6w  Appeal — ^Review — ^DiscRBnoN  of  CJoubt— 

— <308T«.  ,  ,     ^     ^    ,  ,    ^ 

When,  in  such  case,  one  defendant  claimed 
four-fifths  of  the  property  In  dispute,  and  two 
others  jointly  claimed  the  remainhig  interest, 
and  the  court  adjudged  the  property  to  belong 
to  the  plaintiff,  and  gave  the  ordinary  costs 
against  all  the  defendants,  reserving  ito  judr 
ment  as  to  the  extraordinary  costs,  and  af tei^ 
wards  decreed  that  the  defendant  who  had 
claimed  the  four-fifths  interest  pay  the  same, 
the  decree  as  to  the  extraordinary  costs  will  not 
be  disturbed  on  appeal,  unless  the  coiurt  can 
see  that  such  defendant  has  been  jeguired  to 
pay  more  than  his  due  proportion  of  the  entire 


Brannon,  P.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Harrison  County. 

Action  by  Cordelia  Nutter  against  Beeson 
U.  Brown  and  others.  Judgment  for  plain- 
Uff,  and  defendants  appeal.    Affirmed. 

W.  Scott  and  Wm.  T.  (Jeorge,  for  appel- 
lants. B.  G.  Smith,  B.  A.  Brannon,  and 
Millard  F.  Snyder,  for  appellee. 

POFFBNBABGBR,  J.  This  la  a  third  ap- 
peal in  the  case  of  Nutter  v.  Brown,  the 
history  of  which  may  be  obtained  by  refer- 
ence to  51  W.  Va.  598,  42  S.  B.  661,  and 
46  8.  B.  375,  where  the  dispositions  made 
of  the  first  and  second  appeals  are  reported. 
The  decree  from  which  the  second  appeal 
was  taken  directed  the  special  receiver  to 
pey  over  and  deliver  the  proceeds  of  the 
property  in  controversy  to  the  plaintiff,  Cor- 
delia Nntter,  and  the  defendants  C.  T.  Arnett 
and  J.  M.  Garrett  in  the  proportions  in  which 
tb^  were  entitled,  one-half  to  Cordelia  Nut- 
ter, and  one-fourth  to  each  of  the  other  two 


parties,  and  required  the  defendants  Beeson 
H.  Brown,  Henry  R.  Smith,  and  Gertrude 
Duncan  to  pay  to  the  plaintiff,  Cordelia 
Natter,  her  costs.  But  that  decree  reserved 
for  future  adjudication  all  questions  relating 
to  the  compensation  of  the  receiver  and  his 
costs  and  expenses,  and  also  the  question 
whether  snch  costs  and  expenses  should  be 
taxed  against  the  defendants  as  part  of  the 
costs  in  the  cause.  After  the  affirmation  of 
said  decree  by  this  court,  the  receiver  filed 
his  report  in  the  court  below,  showing  that 
he  had  received  on  account  of  the  oil  $14,052.- 
42,  had  paid  out  on  account  of  taxes  $404.04, 
had  paid  a  fee  of  $25  to  the  attorney  of 
the  receiver,  and  had  retained  his  commis- 
sion of  5  per  ceat^  amounting  to  $702.62, 
making  a  total  of  $1127.66,  which,  deducted 
from  the  total  receipts,  left  $12,924.76,  which 
he  had  distributed  to  the  parties  entitled 
under  the  decree  aforesaid;  and  the  court 
confirmed  his  report  and  discharged  him. 
Later,  May  28,  1904,  Cordelia  Nutter,  James 
M.  Garrett,  and  C.  T.  Arnett,  out  of  whose 
fnnds  said  attorney's  fee  and  receiver's  com- 
pensation had  been  retained,  applied  to  the 
court  for  a  decree  against  Beeson  H.  Brown, 
one  of  the  defendants,  for  said  sums  as  part 
of  their  costs  in  the  prosecution  of  their  suit, 
and  sach  decree  was  entered  for  the  sum 
of  $723.62.  From  It  Brown  has  obtained 
the  present  appeal 

The  appeal  is  resisted  on  the  ground  that 
the  decree  is  for  costs  only,  as  to  which  no 
appeal  lies.  The  appellate  jurisdiction  of 
this  court  in  cases  pecuniary  in  their  nature 
is  limited  by  the  Constitution  to  those  in 
which  the  matter  in  controversy,  exclusive 
of  costs,  is  of  greater  value  or  amount  than 
$100.  Const  art  8,  M.  This  expressly  ex- 
cludes the  addition  of  costs  to  the  value  or 
amount  in  controversy  for  the  purpose  of 
making  it  more  than  $100.  It  does  not  pre- 
vent costs,  when  a  subject  of  independent 
adjudication,  from  readhlng  the  appellate 
court  Taney  y.  Woodmansee,  28  W.  Va.  709, 
in  which  an  appeal  was  entertained  from 
a  decree  overruling  a  motion  to  quash  an 
execution,  although  the  amount  in  contro- 
versy was  composed  wholly  of  costs.  It 
only  inhibits  addition  of  costs  to  the  mat- 
ter in  controversy  on  the  merits,  in  order 
to  bring  the  amount  up  to  the  jurisdictional 
point  a  sum  in  excess  of  $100,  and  has  noth- 
ing to  do  with  the  question  whether  an 
appeal  from  a  decree  for  costs  only  may 
be  entertained.  In  this  view  of  the  consti- 
tutional limitation  my  associates  do  not  con- 
cur. However,  the  general  rule  is,  and  al- 
ways has  been,  both  in  Bngland  and  in  this 
country,  that,  Independently  of  any  consti- 
tutional limitation,  a  decree  for  costs  only 
Is  not  ordinarily  appealable.  Pritchard  v. 
Bvans,  31  W.  Va.  137,  5  S.  B.  461;  Long 
V.  Ferine,  41  W.  Va.  314,  23  S.  B.  611;  Gra- 
ham V.  Bank,  45  W.  Va.'  702,  32  S.  B.  245; 
Cowles  V.  Whitman,  10  Conn.  121,  25  Am. 
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Dec.  60;  Smith  ▼.  Shaffer,  50  Md.  132;  Lake 
V.  Shumate,  20  S.  C.  23;  Temple  ▼.  Lawson, 
19  Ark.  148;  Howe  v.  Hutchison,  105  111. 
501 ;  Shields  v.  Bogliolo,  7  Mo.  136 ;  Sanborn 
V.  Klttredge,  20  Vt  632,  50  Am.  Dec.  58; 
Elastic  Fabrics  Co.  v*  Smith,  100  U.  S.  110, 
25  L.  Ed.  547;  Wood  v.  Weimar,  104  U.  S. 
786,  26  L.  Ed.  779;  Russell  v.  Farley,  105 
U.  S.  433,  26  L.  Ed.  1060 ;  Paper  Bag  Cases, 
105  U.  S.  766,  26  L.  Ed.  959;  Trustees  t. 
Greenough,  105  U.  S.  527,  26  L.  Ed.  1157; 
Burns  v.  Rosensteln,  185  U.  S.  449,  10  Sup. 
Ct  817,  84  L.  Ed.  193;  Du  Bois  v.  Kirk,  158 
U.  S.  58,  15  Sup.  Ct  729,  89  L.  Ed.  895; 
Bank  y.  Hunter,  152  U.  S.  512,  14  Sup.  Ct 
675,  38  L.  Ed.  534;  Bank  v.  Cannon.  164 
n.  S.  319,  17  Sup.  Ct  89,  41  L.  Ed.  451; 
Klttredge  ▼.  Race,  92  U.  S.  116,  28  L.  Ed. 
488 ;  Canter  v.  Ins.  Co.,  8  Pet.  307,  7  L.  EdL 
688;  3  Eng.  Ruling  Cas.  243;  5  Enc.  PL 
&  Pr.  319.  This  is  true,  however,  of  those 
cases  only  in  which  the  awarding  of  costs 
is  in  the  discretion  of  the  court  below.  In 
refusing  to  take  jurisdiction,  the  courts  all 
say  the  reason  for  declining  is  that  the  case 
Is  one  in  which  the  trial  court  has  discretion 
to  award  or  refuse  costs.  In  3  Eng.  Ruling 
Cases,  248,  the  rule  on  the  subject  is  stated 
as  follows:  "The  general  rule  of  the  court 
of  chancery,  which  is  now  confirmed  and 
made  absolute  by  the  Judicature  Act  1878, 
S  49,  so  far  as  relates  to  costs  which  are 
in  the  discretion  of  the  court  that  no  ap- 
peal can  be  entertained  upon  a  mere  ques- 
tion of  costs."  This  is  the  old  rule  of  equity 
practice,  simply  declared  or  confirmed  by 
statute.  The  reason  given  by  the  authorities 
in  this  country,  where  the  judiciary  act  gov- 
erning the  present  English  practice  has  no 
application,  is  the  discretionary  power  of 
the  court  below.  "Whether  costs  shall  be 
'  decreed  by  a  court  of  equity  is  a  questicm 
always  addressing  itself  to  the  discretion  of 
the  chancellor,  and  the  authority  of  an  ap- 
pellate court  to  correct  his  decrees  is  not 
without  doubt"  5  Enc.  PI.  &  Pr.  218  (Cow- 
les  V.  Whitman,  Sanborn  v.  Klttredge,  Howe  v. 
Hutchison,  Lake  v.  Shumate,  Smith  v.  Shaff- 
er, and  Temple  y.  Lawson,  all  cited) ;  Joslyn 
V.  Parlin,  54  Vt  670 ;  Railroad  Co.  v.  Bixby, 
57  Vt  548;  Hastings  v.  Perry,  20  Vt  272. 
The  opinion  In  Temple  v.  Lawson,  19  Ark. 
148,  seems  to  have  been  very  carefully  pre- 
pared, and  makes  the  clearest  and  most  ex- 
haustive presentation  of  the  authorities  to  be 
found  among  the  American  decisions,  and  the 
conclusion  announced  is  that  costs  are  not 
always  In  the  discretion  of  the  chancellor, 
but  that  such  costs  as  are  in  his  discretion 
cannot  be  the  subject  of  appeal.  His  con- 
clusion is  expressed  in  the  following  lan- 
guage :  "The  discretion  which  we  have  said 
resides  in  the  court  to  award  or  give  costs 
must  be  understood  to  relate  only  to  those 
costs  in  a  suit  which  are  denominated  'gen- 
eral,' or  properly  'costs  in  the  cause,'  and 
not  such  as  may  be  said  to  be  extraordinary^ 


such  as  directing  the  costs  of  the  suit  to 
be  paid  out  of  a  particular  fund,  or  where 
the  court  under  special  circumstances  and 
a  particular  state  of  facts,  developed  by 
a  proper  course  of  pleading  and  demanded 
at  the  proper  time,  will  direct  counsel  fees  to 
be  paid  by  a  party  either  generally  or  out  of 
a  particular  fund."  The  principle  thus  laid 
down  is  fully  sustained  by  the  English  de- 
cisions from  which  the  rule  in  this  country 
was  originally  deduced,  but  in  the  specifi- 
cation of  instances  it  stops  short  of  many 
of  the  precedents.  The  tendency  by  the 
courts  of  this  country  is  to  limit,  rather 
than  extend,  the  exception  to  the  general 
rule;  in  other  words,  it  is  to  allow  but  one 
exception,  namely,  a  decree  for  payment  of 
costs  out  of  the  fund,  on  the  theory  that 
it  is  the  only  exception  recognized  in  the 
old  English  practice.  Thus,  Mr.  Justice 
Bradley,  in  Trustees  v.  Greenough,  105  U. 
S.  527,  26  L.  Ed.  1157,  said:  "But  it  was 
held  by  Lord  Cottenham  in  Angell  v.  Davis, 
4  Myl.  &  Craig,  360,  that  when  the  case  la 
not  one  of  personal  costs,  in  which  the  court 
has  ordered  one  party  to  pay  them,  but  a 
case  in  which  the  court  has  directed  them 
to  be  paid  out  of  a  particular  fund,  an  ap- 
peal lies  on  the  part  of  those  interested  in 
the  fund.  Lord  Cottenham,  indeed,  suggest- 
ed other  cases  in  which  an  appeal  might 
lie  from  a  decree  for  costs,  as  where  the 
costs  are  part  of  the  specific  relief  prayed, 
and  where  the  whole  of  the  facts  distinctly 
appear  upon  the  face  of  the  proceedings 
themselves,  so  that  it  is  not  necessary,  in 
determining  the  question,  to  enter  into  any 
investigation  of  the  merits.  But  these  sug- 
gestiohs  have  not  met  with  subsequent  ap- 
proval, and  in  the  case  of  Taylor  v.  Dow- 
len.  Law  Rep.  4  Ch.  App.  697,  the  court 
declared  that  they  were  not  disposed  to 
extend  the  case  of  Angell  v.  Davis,  and  dis- 
missed an  appeal  brought  by  parties  ordered 
to  pay  costs,  which  they  claimed  should  be 
payable  out  of  a  fund."  In  Taylor  v. 
Dowlen,  referred  to  by  Mr.  Justice  Bradley 
as  repudiating  the  suggestion  made  by  Lord 
Cottenham  in  Angell  v.  Davis,  the  court 
said:  "Aa  to  another  exception,  namely* 
where  the  facts  distinctly  appear  upon  the 
face  of  the  proceedings,  so  that  the  ques- 
tion can  be  decided  without  going  into  the 
merits,  it  must  be  taken  to  refer  to  cases 
where  there  is  some  inconsistency  in  the 
decree,  as  there  was  in  Angell  v.  Davis, 
where  the  costs  of  a  trustee  who  had  com- 
mitted a  breach  of  trust  were  given  out  of 
the  trust  fund."  Hence,  that  decision  seems 
to  depend,  not  alone  upon  the  fact  that  the 
costs  were  decreed  out  of  the  trust  fund, 
but  also  upon  the  lack  of  discretion  in  the 
court  to  allow  costs  to  a  trustee  who  had 
committed  a  breach  of  trust;  such  allow- 
ance being  contrary  to  a  well-settled  prin- 
ciple of  equity,  not  a  mere  rule  relating  to 
costs.    In   Taylor  v.    Dowlen,   the   appeal 
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was  sought  by  a  trustee  from  a  decree  re- 
quiring him  to  pay  the  costs  of  the  suit,  and 
the  court  refused  to  entertain  it»  because 
the  act  of  the  chancellor  was  discretionary. 
But  a  number  of  Illustrations  of  want  of  such 
discretion  1b  found  in  the  English  decisions. 
In  Taylor  v.  Southgate,  4  MyL  &  G.  203,  a 
decree  which  Involved  principles  of  equity 
relating  to  the  payment  of  costs  was  ap- 
pealed from  on  the  sole  question  of  costs. 
Ohappell  V.  Gregory,  2  De  G.,  J.  &  a  111, 
states  the  general  rule  to  be  that  there  can- 
not be  a  rehearing  for  costs  alone  unless 
some  principle  is  involved  in  the  mode  of 
dealing  with  them.  Rochester  v.  Lee.  2 
I>e  G.,  M.  &  G.  427,  is  a  case  In  which  the  ap- 
peal was  for  costs  alone,  arfsing  upon  two 
or  more  trials  of  an  issue  out  of  chancery, 
and  the  court  entertained  it,  and  reversed  the 
decree,  because  the  error  of  the  chancellor 
appeared  upon  the  face  of  the  record.  In 
Chltty'B  Equity  Index  (4th  Ed.)  4481,  the 
rule  is  stated  as  follows:  "The  court  of 
appeal  refused  to  inquire  Into  the  various 
causes  which  may  have  Influenced  the  deci- 
sion of  the  court  below  in  awarding  costs, 
and  therefore  an  appeal  for  costs  will  not 
generally  be  entertained;  but  where  the 
judge  of  the  court  below  placed  on  record 
on  the  face  of  the  decree  the  reason  why 
he  ordered  the  party  to  pay  the  costs,  and 
such  reason  was  founded  on  the  determina- 
tion of  a  question  of  law,  the  court  of  appeal 
allowed  the  question  of  law  to  be  argued  on 
the  appeal,  that  it  might  determine  whether 
the  reason  embodied  In  the  decree  by  the 
Judge  below  was  well  founded.  Walker  v. 
French,  21  W.  R.  493."  The  case  cited  as 
authority  Is  not  found  in  our  library. 
Where  a  tenant  by  elegit  had  received  rehts 
and  iRTofits  beyond  the  debt,  and  he  was  re- 
quired to  account  for  the  excess  and  costs 
decreed  against  him,  he  was  allowed  to  ap- 
peal as  to  the  costs  only.  Owen  v.  Griffith, 
1  Yes.  249.  A  decree  for  costs  against  an 
officer  of  the  crown  Is  against  law,  and  an 
appeal  from  such  a  decree  was  allowed  In 
Lord  Advocate  v.  Douglass,  9  C.  L.  &  F.  173. 
The  right  of  a  trustee  to  his  costs,  like  that 
of  a  mortgagee.  Is  a  matter  of  contract,  and 
is  not  in  the  discretion  of  the  Judge,  al- 
though he  may  be  deprived  of  them  for  mis- 
conduct Therefore,  the  costs  of  a  trustee 
are  not  within  section  49  of  the  Judicature 
Act  of  1873,  and  an  appeal  lies  from  a  deci- 
sion respecting  them.  Cotterell  t.  Strat- 
ton,  8  L.  R.  Ch.  295;  Farrow  v.  Austin,  18 
L.  R.  Ch.  D.  58;  Turner  v.  Hancodc,  20  L. 
R.  Ch.  D.  303;  Hill  v.  Spurgeon,  29  Ch.  D. 
348.  Whether  trustees  have  been  guilty  of 
such  unreasonable  conduct  as  to  deprive 
':hem  of  costs  is  a  question  which  the  court 
of-  appeal  will  entertain.  In  re  Sarah 
Knight's  Will,  26  Ch.  D.  82.  Where  the 
jurisdiction  of  the  Judge  to  order  costs  de- 
pends on  the  existence  of  a  breach  of  an 
injunction  or  misconduct,  an  appeal  lies 
against  his  finding  that  there  has  been  such 


breach,  although  he  inflicts  costs  only. 
Stevens  v.  Railway  Co.,  29  Ch.  D.  60;  Witt 
V.  Corcoran,  2  Ch.  D.  69. 

For  the  most  part,  cases  In  this  country 
Illustrating  the  principle  upon  which  appeals 
from  decrees  for  costs  are  entertained  are 
those  In  which  there  has  been  a  decree  of 
payment  out  of  a  fund  In  court.  Thus,  in 
Temple  v.  Lawson  the  plaintifT,  In  an  in- 
terpleader suit,  had  obtained  a  decree  for 
$200  as  counsel  fees  to  be  taxed  as  part  of 
his  costs,  and  the  court,  on  appeal  from  that 
part  of  the  decree  alone,  reversed  the  action 
of  the  lower  court  In  Trustees  v.  Green- 
ough.  105  U.  S.  528,  26  L.  Ed.  1157,  the  ap- 
peal was  from  an  allowance  of  more  than 
$60,000  to  an  agent  out  of  a  trust  fund, 
which  had  been  secured  and  preserved  for 
the  benefit  of  the  parties  who  were  entitled 
to  It  by  hie  labor  and.  expenditures.  In 
Stuart  V.  Boulware,  133  U.  S.  78,  10  Sup.  Ct 
242,  88  L.  Ed.  568,  an  appeal  was  enter- 
tained from  a  decree  allowing  a  receiver,  for 
his  services  and  counsel  fees  paid  by  him, 
$6,600.  In  Grant  v.  RaUway  Co.,  116  Cal. 
71,  47  Pac.  872,  an  order  fixing  the  com- 
pensation of  a  recover,  and  taxing  it  as 
costs  in  the  action  against  all  the  parties, 
and  directing  him  to  apply  toward  its  pay- 
ment the  balance  of  the  fund  remaining  in 
his  hands  as  such  receiver,  was  held  to  be 
appealable ;  the  court  saying  it  was,  in  legal 
effect,  a  final  Judgment  upon  a  collateral 
matter,  arising  out  of  the  action,  and  ap- 
pealable by  any  party  Interested  in  the  fund. 
The  same  principle  had  been  declared  In  the 
case  of  Grant  v.  Superior  Court,  106  Cal.  824, 
89  Pac.  604.  In  Railway  Co.  v.  Jones,  38  Mich. 
303,  an  appeal  from  a  decree  refusing  com- 
pensation was  allowed  to  a  receiver.  The 
decree  from  which  the  appeal  was  taken  was 
affirmed,  but  the  case  nevertheless  shows  an 
assertion  of  Jurisdiction  by  the  appellate 
court  It  entertained  the  case,  and  affirmed 
the  order  of  the  lower  court,  refusing  com- 
pensation. 

It  Is  perfectly  apparent  that  cases  of  this 
class  Involve  something  more  than  discre- 
tion. What  Is  awarded  consists  not  of  fees 
and  ordinary  court  expenses,  easily  ascertain- 
able by  reference  to  mere  rules  concerning 
costs;  it  inv<rfve8  Judicial  investigation  and 
determination.  The  allowance  to  a  receiver 
for  his  services,  or  to  an  attorney  or  agent 
who  has  a  lien  upon  a  fund  in  court,  is  to 
be  determined  by  the  value  of  his  services 
and  the  amount  of  his  expeiises.  His  right 
Is  a  strong  equity,  analogous  to  an  obliga- 
tion founded  upon  an  Implied  contract,  and 
is  not  dependent  upon  the  mere  arbitrary 
discretion  of  the  court,  If  his  appointment 
was  regular,  and  his  conduct  has  been  free 
from  exception;  and  the  ascertainment  of 
the  value  of  his  services  and  the  amount  of 
expenses  Is  the  exercise  of  Judicial  power. 
To  deny  him  compensation  and  expenses  from 
some  source  would  be  as  unjust  and  in- 
defensible.  on  principle  as  to  refuse  to  en- 
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force  a  contract  or  to  give  damages  for  its 
breach.  There  may  be  discretion  as  to  the 
mode  of  compensation,  as  to  how  it  shall  be 
paid,  and  as  to  the  amount,  but  clearly  none 
as  to  whether  any  shall  be  paid.  Here  an* 
other  apt  English  rule,  not  stated  by  our 
courts,  but  invariably  observed  by  them, 
sustains  this  view.  When  the  conduct  of 
the  trustee  is  brought  in  question  in  de- 
termining whether  any  compensation  shall 
be  allowed  him,  and  the  doubt  is  resolved 
in  his  favor  and  an  allowance  made,  no  ap- 
peal can  be  allowed;  for  if  there  was  no 
misconduct,  the  decree  is  right,  and  if  there 
was,  the  court  has  discretion  to  allow  him 
costs.  Charles  v.  Jones,  83  Ch.  D.  80.  The 
import  of  this  is  that,  when  there  Is  no 
fault  in  the  trustee,  he  cannot  be  deprived  of 
his  compensation.  This  is  illustrative  of 
the  view  that,  where  the  appellate  court  can 
see  that  some  piindple  has  been  violated  in 
the  allowance  of  costs,  the  decree  is  held  to 
be  not  within  the  discretion  of  the  court 
Where  an  action  is  dismissed  for  total  want 
of  jurisdiction,  the  decisions  say  there  is  no 
power  in  the  court  to  decree  costs  to  the  de- 
fendant "Where  a  circuit  court  dismisses 
an  appeal  for  want  of  Jurisdiction  it  is  with- 
out power  to  decree  payment  of  costs  and 
penalties."  Bank  v.  Cannon,  164  IT.  S.  819, 
17  Sup.  Ct  89,  41  L.  Ed.  451.  "If  there 
were  no  Jurisdiction,  there  was  no  power  to 
do  anything  but  to  strike  the  case  from  the 
docket  In  that  view  of  the  subject  the 
matter  was  as  much  coram  non  Judice  as 
anything  else  could  be,  and  the  award  of 
costs  and  execution  were  consequently  void.** 
Mayor  v.  Cooper,  6  Wall.  247,  18  L.  Ed.  851. 
While  no  case  has  been  found  in  which  an 
appeal  from  a  decree  for  costs  under  such 
circumstances  was  taken,  it  is  apprehended 
that  in  such  case  the  court  would  have  to 
say  such  award  was  not  in  the  discretion 
of  the  court  below,  because  violative  of  law ; 
and,  if  in  any  other  case  the  record  should 
disclose  an  error  in  legal  principle  in  the 
awarding  of  costs,  an  appeal  ought  to  lie. 
Just  at  this  point  Hamilton  v.  Du  Pre,  103 
Ga.  795,  80  S.  B.  248,  Is  applicable.  The 
plaintiff  in  certain  proceedings  in  which  a 
receiver  had  been  appointed  had  utterly 
failed  on  the  merits,  but  the  trial  court  had 
decreed  payment  of  all  her  costs,  including 
the  receiver's  expenses  and  compensation, 
out  of  the  proceeds  of  the  plaintiff's  property 
in  the  hands  of  the  receiver,  and  the  Supreme 
Court  held  the  decree  appealable,  and  re- 
versed it,  on  the  ground  of  an  abuse  of  dis- 
cretion on  the  part  of  the  court  below,  which 
can  only  mean  that  the  decree  rendered  was 
not  a  discretionary  one.  As  the  reason  for 
immunity  from  appellate  review  and  control 
is  the  discretion  vested  in  the  trial  court 
such  immunity  must  cease  when  the  reason 
ceases.  When  costs  are  not  discretionary,  an 
appeal  lies.  Therefore,  it  seems  clear  that 
in  the  statement  of  the  general  rule  on  the 
subject  by  practically  all  of  our  authorities, 


the  exception  is  Ignored,  though  observed  in 
the  exercise  of  the  Jurisdiction.  Accurately 
stated,  it  is  that  no  appeal  lies  from  a  de- 
cree for  such  costs  as  are  in  the  discretion 
of  the  chancellor.  Ordinarily,  the  costs  in 
equity  are  in  his  discretion. 

What  is  here  said  respecting  the  want  of 
discretion  to  disallow  compensation  to  a  re- 
ceiver or  trustee  when  his  title  is  free  from 
infirmity  and  his  conduct  from  reproach, 
and  he  has  performed  his  duties  and  ac- 
counted for  the  fund,  is  not  to  be  taken  to 
mean  that  the  chancellor  acts  wholly  with- 
out discretion  in  such  cases.  As  to  the 
amount  of  such  compensation,  he  is  not 
bound  by  the  strict  rules  governing  contract 
obligations.  H  is  to  be  determined  upon 
equitable,  not  legal,  principles.  Much  lati- 
tude is  allowed  him  in  the  adoption  of  the 
rule  by  which  it  shall  be  fixed.  It  may  be 
by  a  commission  on  the  amount  of  the  fund, 
a  lump  sum,  or  a  salary.  Many  cases  say 
compensation  to  a  receiver  is  in  the  sound 
discretion  of  the  court,  and  therefore  sub- 
ject to  review.  Among  them  is  a  decision  of 
this  court  in  the  case  of  Crumlish's  Adm'r 
V.  Railroad  Co.,  40  W.  Va.  627,  22  S.  B.  9a 
holding  as  follows :  "There  is  no  fixed  rule 
in  this  state  as  to  the  mode  of  allowing  com- 
pensation to  a  special  receiver,  whether  by 
way  of  conunlssion  or  a  fixed  sum.  Usually 
when  the  fund  is  large,  a  lump  sum  is  proper. 
The  amount  and  mode  of  allowance  are  withr 
in  the  sound  discretion  of  the  court,  under 
the  circumstances  of  the  particular  case^ 
subject  to  review  on  appeal"  In  the  same 
case  the  court  comes  to  the  same  conclusion 
as  to  the  allowance  to  a  receive  of  counsel 
fees.  The  principle  adopted  and  applied  in 
in  that  case  fully  sustains  the  position  here 
taken  as*  to  the  discretionary  power  of  the 
court  in  such  cases.  It  denies  to  the  trial 
court  the  arbitrary  discretion  allowed  in  the 
case  of  ordinary  costs,  by  saying  the  al- 
lowance is  in  all  such  cases  subject  to  re- 
view. In  that  case  the  parties  obtained  in 
this  court,  upon  other  grounds  than  a  decree 
for  corts,  a  locus  standi,  and  so  much  of  the 
decree  as  related  to  costs  and  allowances 
came  up  incidentally ;  In  other  words,  it  waa 
not  an  appeal  from  a  decree  for  costs  only, 
but  the  principles  applied  in  the  disposi- 
tion of  the  questions  relating  to  costs  clearly 
deny  to  the  trial  court  that  broad  discretion, 
from  the  exercise  of  which  there  is  no  ap- 
peal, and  make  it  clear  that  in  such  cases 
an  appeal  may  be  entertained.  The  uniform 
practice  of  giving  the  parties  a  hearing  in 
fixing  the  amount  of  compensation  and  ex- 
penses sustains  the  view  that  it  is  a  collateral, 
rather  than  an  incidental,  exercise  of  Judi- 
cial power;  and  the  freedom  with  which 
appeals  respecting  such  allowances  are  al- 
lowed speaks  louder  as  to  the  nature  of  the 
function  than  the  casual  observations  made 
by  the  courts  in  disposing  of  the  questions 
raised. 

As  to  the  power  of  the  court  to  decree  the 
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extraordinary  £08t8  In  favor  of  one  party 
against  another  (not  the  ordinary  costs  nanal- 
ly  incident  to  litigation  and  the  basis  of  its 
ezttdse),  but  little  authority  has  be^  found. 
Practically  all  the  cases  reported  deal  with, 
the  propriety  of-  the  allowance  to  the  re- 
ceiver, trustee,  or  agent  out  of  the  fund. 
As  to  these  parties,  as  has  been  indicated, 
there  is  little  room  for  the  exercise  of  dis^ 
cretion,  such  as  to  prevent  appellate  review. 
The  appellate  courts  deal  with  them  freely. 
Some  observations  made  in  Gutter  v.  Pol- 
lock, 4  N.  D.  205,  68  N.  W.  1002,  25  L.  R.  A. 
877,  50  Am.  St  Rep.  044,  are  to  the  effect 
that  a  decree  of  such  costs  from  one  party 
to  another  may  be  made;  but  it  may  be 
doubted  whether  what  is  said  there  is 
to  be  considered  as  an  adjudication,  since 
the  decree  was  reversed  because  the  court 
failed  to  adjudicate  anything  in  respect  to 
such  costs.  The  language  referred  to  is  as 
follows:  "If  the  receiver  is  allowed  to  pay 
and  reimburse  himself  out  of  the  moneys  in 
his  hands,  the  decree  should  provide  whether 
the  owner  of  such  moneys  shall  be  indemni- 
fied by  the  recovery  of  judgment  against 
some  other  party  to  the  case  for  this  inva- 
sion of  his  property.  Ordinarily,  it  would 
seem  to  us  (but  we  do  not  decide  the  point) 
that  the  receiver  should  be  protected  by 
being  permitted  to  look  to  the  funds  in  his 
hands  to  save  him  against  loss.  This  ap- 
pears to  have  been  done  in  this  case.  Such 
rule  may,  however,  work  great  hardship  in 
particular  cases;  and  in  some  instances  the 
receiver  has,  on  this  account,  been  compelled 
to  look  for  indemnity  to  the  party  at  whose 
instance  he  was  appointed.  See  Weston  v. 
Watts,  46  Hun,  219;  French  v.  Gifford,  81 
Iowa,  428 ;  Verplanck  v.  Mercantile  Ins.  Oo, 
2  Paige,  488,  2  N.  Y.  Ch.  R.  Ann.  979.  Ceiv 
tainly,  if  the  court,  in  such  case,  allows  him 
to  pay  himself  out  of  the  funds,  it  should 
compel  the  other  party  to  the  action  to 
make  good  the  loss  thus  occasioned  to  the 
successful  litigant  It  is  impossible  for  a 
court  to  make  an  intelligent  decree  when 
property  is  in  the  hands  of  a  receiver,  and  is 
to  be  disposed  of  by  the  decree,  without 
settling  in  advance  the  rights  of  the  receiver 
with  respect  to  compensation  and  expendi- 
tures, and  whether  he  shall  be  allowed  to 
pay  himself  out  of  the  funds  in  his  hand.*' 
Oonceming  provisional  allowance  out  of 
tiie  fond,  2  Daniel's  Ch,  Prac'p.  1410,  says: 
''Where  a  party  is  entitled  to  his  costs,  but 
it  has  not  been  decided  who  ought  ultimately 
to  bear  them,  payment  is  often  directed  to  be 
made  out  of  a  ftind  in  court  or  by  one  of 
the  parties  to  the  proceedings,  Vithout  prej- 
udice to  the  question  how  the  same  are 
ultimately  to  be  borne.'  The  absence,  how- 
ever, of  these  words,  or  words  of  a  like  mean- 
ing, from  an  order  directing  payment  of 
costs  out  of  a  fund  in  court  does  not  neces- 
sarily imply  that  the  court  has  decided  that 
the  fund  out  of  which  the  costs  are  paid  is 
that  which  must  ultimately  bear  them;  and 


costs  paid  out  of  a  fund,  under  an  order  from 
which  those  words  are  omitted,  may  be  di- 
rected to  be  recouped  out  of  another  fund, 
which  is  primarily  liable  for  that  purpose." 
The  substance  of  this  is  that  the  court  may 
make  a  provisional  allowance  out  of  the 
fund,  without  losing  its  power  to  place  the 
burden  ultimately  upon  the  party  who  ought 
to  bear  it  It  afTords  no  certain  indication 
as  to  whether  the  power  to  award  costs  be- 
tween parties  or  between  one  fund  and  an- 
other (which  is  substantially  the  same  thing 
as  between  party  and  party)  is  so  far  within 
the  discretion  of  the  chancellor  as  to  pre- 
clude review,  and,  if  so,  whether  such  dis- 
cretion extends  to  all  costs. 

Abundant  authority  sustains  the  position 
that  under  circumstances  making  it  just 
and  equitable  to  do  so,  the  compensation 
of  the  receiver  may  be  decreed  against  the 
plaintiff.  In  French  v.  Gilford,  31  Iowa, 
428,  the  appellate  court  modifying  the  de- 
cree of  the  lower  court  8&ve  the  receiver 
by  way  of  compensation  |1;000  out  of  the 
fund  and  a  decree  against  the  plaintiff  for 
$2,000,  the  balance  of  his  compensation.  In 
Radford  v.  Folsom,  65  Iowa,  270,  7  N.  W. 
004,  the  defendants  demanded  that  two- 
thirds  of  the  receiver's  compensation  be 
charged  to  the  plaintiff,  and  the  court,  ad- 
mitting the  power  to  do  so  under  proper 
circumstances,  upon  an  examination  of  the 
record,  held  that  the  'circumstances  were 
not  such  as  to  make  it  equitable  to  do  so. 
In  Cutter  v.  Pollock,  7  N.  D.  081,  76  N.  W. 
285,  on  the  second  appeal,  the  court  affirmed 
a  decree  in  favor  of  the  defendants  against 
the  plaintiffs  for  three-fifths  of  the  amount 
which  the  receiver  had  retained  out  of  the 
funds  which  had  been  adjudged  to  belong 
to  the  defendants;  the  receiver  having  been 
appointed  at  the  instance  of  the  plaintiffs, 
who  had  failed  at  the  hearing  on  the  merits. 
In  Cassidy  v.  Harrelson,  1  Oolo.  App.  458, 
29  Pac.  525,  the  court  held  as  follows:  "A 
receiver  having  been  appointed  by  the  court, 
on  application  of  the  interveners  in  a  cause 
wherein  they  were  not  entitied  to  intervene, 
the  costs  incident  to  the  appointment  were 
properly  adjudged  against  them."  In  High- 
ley  V.  Deane,  64  111.  App.  389,  the  court  held 
that  'Vhere  a  party,  without  probable  cause, 
obtains  the  appointment  of  a  receiver,  he 
should  be  made  to  pay  the  entire  expense 
thus  by  him  created" ;  an4  the  decision  was 
aflirmed  in  168  III.  206,  48  N.  B.  60.  In  Kerr 
V.  Hill,  27  W.  Va.  576,  616,  the  receiver's 
compensation  and  expenses  were  allowed 
out  of  the  fund,  to  the  prejudice  of  the  de- 
fendants, who  were  subsequent  lienors,  en- 
titled to  the  surplus,  although  the  appoint- 
ment was  illegal,  because  without  notice, 
and  made  at  the  instance  of  the  plaintiff. 
In  French  v.  Gifford,  cited,  the  court  said: 
'^In  cases  like  the  one  under  consideration, 
we  may  attach  the  costs  to  one  or  either  of 
the  parties,  or  apportion  them." 

What  prindplSb  respectiog  the  nature  of 
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the  power  t)  decree  such  costs  as  between 
parties,  Is  deducible  from  these  or  other 
precedents  cited?  Has  the  chancellor  Irre- 
viewable  discretion?  The  many  Ins^nces  In 
which  appeals  have  been  entertained  from 
decrees  for  such  costs,  turning  on  the  sole 
question  of  who  should  pay  them,  answer 
the  question  in  the  negative.  Although 
costs,  when  ascertained  and  fixed  as  to 
amount,  they  are  not  costs  in  the  discretion 
of  the  chancellor.  The  title  to  such  costs, 
as  between  parties,  must  be  determined 
judicially  upon  equitable  principles;  else 
there  Is,  In  the  language  of  the  American 
authorities,  an  abuse  of  discretion,  or,  in 
the  language  of  the  English  authorities,  a 
lack  of  discretion  to  award  them.  In  such 
cases,  therefore,  an  appeal  lies. 

The  decree  appealed  from  gives  costs  to 
the  prevailing  party,  in  the  absence  of  any 
attempt  on  the  part  of  the  defendant  to 
show  any  reason  why  the  general  rule 
should  be  varied  or  departed  from.  The 
litigation  was  occasioned  by  an  act  of  fraud 
on  his  part  in  the  procurement  of  the  deed, 
which  made  it  necessary  for  the  plaintiff 
to  bring  this  suit  In  order  to  obtain  what 
belonged  to  her.  The  case  Is  not  one  In- 
volving the  administration  of  a  fund,  such 
as  a  trust  estate,  a  decedent's  estate,  or  an  es- 
tate of  an  insolvent  person  or  corporation, 
in  which  both  plaintiff  and  defendant  have 
an  interest,  and  out  of  which  the  costs  must 
be  taken,  for  the  reason  that  they  cannot  be 
obtained  from  any  other  source.  The  con- 
troversy was  one  over  the  title  to  property. 
There  was  no  middle  ground — no  community 
of  Interest  The  whole  fund  belonged  to 
one  or  the  other.  Upon  obtaining  It,  the 
prevailing  party  was  entitled  to  have  along 
with  it  the  necessary  costs  of  the  prosecu- 
tion of  the  suit  No  reason  Is  perceived 
why,  under  such  circumstances,  any  neces- 
sary costs  of  the  litigation  should  be  paid 
out  of  the  property  or  funds  of  the  success* 
ful  party.  The  appointment  of  the  receiver 
was  without  notice,  it  Is  true,  but  the  de- 
fendants acquiesced  in  it  by  their  failure 
to  move  for  his  discharge;  and,  had  they 
procured  his  discharge  on  such  ground,  he 
would  have  been  immediately  reappointed, 
if  the  case  was  such,  in  its  nature  and  cir- 
cumstances, as  to  warrant  the  appointment 
of  a  receiver.  The  property  he  was  to  receive 
was  not  real  estate,  or  the  rents,  Issues,  and 
profits  thereof,  but  personal  property;  and 
in  such  case  the  statute  does  not  forbid  the 
appointment  of  a  receiver  in  vacation  with- 
out notice,  and  such  appointment  is  voidable 
only,  not  void.  High  on  Receivers,  {  111 
et  seq.  The  defendants  recognized  the  au- 
thority of  the  receiver,  moved  for  an  in- 
creased bond  and  acquiesced  in  his  appoint- 
ment by  not  asking  for  his  discharge.  Fail- 
ure to  give  notice  cannot  afford  any  ground 
for  withholding  costs,  for  it  was  a  mere  ir- 
regularity, which  has  been  waived.  "No 
one,  whether  a  party  to  the  suit  or  not  who 


has  recognized  the  authority  of  a  receiver  In 
any  way,  can  attack  the  validity  of  the  or- 
der appointing  him  for  mere  irregularities.'' 
17  Ency.  PL  ft  Pr.  757;  dtlng  many  au- 
thorities. 

The  ability  of  the  defendants  to  make 
restitution  of  the  value  of  the  property  Is 
advanced  as  a  substantial  reason  why  no 
receiver  should  have  been  appointed.  In 
many  cases  insolvency  of  the  defendant 
must  be  alleged,  but  they  are  usually  cases 
in  which  questions  of  title  are  not  involved. 
Here,  title  alone  is  the  bone  of  contention. 
It  was  not  a  claim  for  money,  but  to  the 
title  to  oil— the  royalty  oU— and  the  bUl 
alleged  that  the  defendants'  claim  thereto 
was  founded  upon  an  act  of  fraud.  It 
further  appeared  that  for  the  full  and  ade- 
quate protection  of  plaintHTs  interest  the 
oil  should  be  sold  at  such  times  during  the 
pendency  of  the  suit  as  the  market  might 
be  favorable;  and  the  discretion  to  say 
when  such  sales  should  be  made  should  not 
be  left  to  her  adversaries.  Our  statutes  and 
our  decisions  Import  that  the  title  and  right- 
ful control  of  property  must  be  adequately 
protected,  and  discountenance  the  view  that 
no  injury  results  if  the  owner  may  obtain 
Its  value  In  damages.  The  courts  should 
protect  his  property  from  misappropriation, 
and  preserve  his  title  to  It  so  that  he  may 
use,  retain,  or  sell  it  and  determine  the 
time  of  sale,  purchaser,  terms,  and  the  price; 
and  when  legal  remedies  are  Inadequate  for 
such  protectloo,  equity  supplies  the  defect 
Peterson  v.  Hall  (W.  Va.)  50  S.  B.  603;  dis- 
senting opinion  In  Zinn  v.  Zlnn,  54  W.  Va. 
483,  46  S.  B.  202.  An  injunction  may  be 
awarded  to  protect  any  plaintiff  in  a  suit  for 
specific  property,  pending  either  at  law  or  in 
equity,  against  injury  from  the  sale,  removal, 
or  concealment  of  such  property.  Code  1899, 
c.  133,  S  1.  The  same  chapter,  at  section  28^ 
provides  for  the  appointment  of  a  receiver 
in  any  proper  case  pending  in  a  court  of 
equity  in  which  the  property  of  a  corpora- 
tion, firm,  or  person  is  involved,  and  there 
Is  danger  of  the  loss  or  misappropriation  of 
the  same,  or  a  material  part  thereof.  Both 
remedies  are  extraordinary,  and  seem  to  be 
given  for  substantially  the  same  purposes. 
Our  opinion,  therefore,  is  that  there  was  not 
such  wAnt  of  cause  as  made  the  appoint- 
ment useless  and  unjustifiable. 

One  other  contention  must  be  disposed  of. 
Henry  R.  Smith  and  Gertrude  Duncan  were 
codefendants  of  Brown,  and  resisted  the  de- 
ma'nd  of  the  plaintiff  by  their  Joint  answer, 
and  by  uniting  in  the  second  appeal.  They 
claimed  a  one-fifth  interest  in  the  royalty 
oil.  Though  they  were  not  parties  to  the 
original  transaction  under  which  Brown 
claimed,  and  subsequently  obtained  their 
Interest  from  or  through  him,  they  claimed 
the  benefit  of  his  act  But  the  former  de- 
cree gave  general  costs  against  all  three, 
whereby  these  claimants  of  a  one-fifth  in- 
terest were  made  to  pay  two-thlrda  of  said 
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costs.  T&e  nndne  proportion  thereof  may, 
for  anght  that  can  be  ascertained  from  the 
record,  amount  to  one-fifth  of  the  extraordi- 
nary costs.  We  have  no  taxation  of  it  In 
view  of  this,  we  see  no  reason  for  dlstarb* 
ing  the  decree,  and  it  will  therefore  be  af« 
firmed. 

BRANNON,  P.  (dissenting).  I  cannot  see 
that  Brown  should  pay  the  receiver's  com- 
pensation. The  general  rule  is  that  such 
compensation  Is  paid  out  of  the  fund.  Elk 
Fork  Go.  T.  Foster,  09  Fed.  495,  89  G.  O.  A* 
615;  Kerr  y.  HIU,  27  W.  Va.  616.  There  li 
no  need  of  this  large  extra  expenditure,  b^ 
cause  there  is  no  danger  of  loss  or  sugges- 
tion of  insolvency.  It  was  only  a  conflict 
of  title  to  oil.  Freer  v.  Davis,  52  W.  Va. 
ar.  43  S.  B.  172,  94  Am.  St  Rep.  910.  If 
the  plaintiff,  having  no  legal  ground  for  a 
receiver,  chose  to  ask  one,  she  should  pay 
for  his  services.  There  was  no  emergency 
calling  for  the  appointment  of  a  receiver 
without  notice.  Notice  is  required  before  a 
receiver  can  be  appointed  in  vacation.  Ba^ 
son  V.  Findley,  52  W.  Va.  843,  43  a  B.  142; 
RufT&er  V.  Mairs,  83  W.  Va.  655,  11  S.  B.  5; 
Smith  on  Receivers,  14.  But  that  was  error 
only,  and  did  not  make  the  appointment 
void,  so  as  to  refuse  commission.  Alderson 
on  Receivers,  157,  168.  But  can  we  not 
consider  the  fact  that  notice  was  not  given* 
and  that  there  was  no  need  of  a  receiver* 
in  exercising  discretion  as  to  piling  the 
costs  on  Brown?  Though  the  appointment 
was  reversible  for  want  of  notice  and  good 
ground,  we  cannot  reverse  it,  because  appeal 
from  that  order  is  barred.  I  do  not  think 
there  can  be  an  appeal  or  writ  of  error  rest- 
ing alone  on  error  as  to  costs.  The  Oonstl- 
tutlon  (article  8,  9  8)  excludes  costs,  both  as 
to  sole  ground  of  appeal,  or  as  going  to 
make  up  the  sum  for  appeal.  But  what  are 
costs  under  that  clause?  I  think  it  means 
general  costs,  taxable  under  the  statute,  not 
special  or  extraordinary  allowances,  such  as 
pay  of  a  receiver.  I  think  appeal  lies  as 
to  sadi  allowances.  Grawford  v.  Fickey, 
41  W.  Va.  544,  23  a  B.  662.  My  reason  is 
that  they  are  not  "costs"  under  said  clause. 
Therefore*  an  appeal  lies  in  this  case. 
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L   BOUIVDABIXS— EVIDENCl^— SmrFICIENCY. 

When  in  a  controversy  over  the  title  to 
land,  dependent  upon  the  location  of  a  disputed 
boundary  line,  there  are  no  monuments  at  the 

Kintfl  in  dispute^  and  these  points  cannot  be 
»ted  by  measurements  from  known  and  nn- 
^puted  comers  of  the  tracts  between  which  the 
line  is,  so  that  to  render  a  verdict  for  either 
party  the  descriptions  of  the  deeds  must  be  de- 
parted from  in  respect  to  length  of  lines,  a  ver- 
dict supported  bv  testimony  of  a  witness,  who 
swears  he  saw  the  monument  called  for  at  the 
points  fixed  by  the  verdict  as  corners,  and  evi- 
dence of  acts  of  recognition  by  owners  on  both 
sides  of  the  linei,  and  other  circumstances,  can- 


not be  disturbed  by  the  appellate  court  as  being 
oontrarv  to  the  law  and  the  evidence,  in  the  ab- 
sence of  an  admitted  or  clearly  established  con- 
trolling fact. 

2.   TBIAI/— MlSLEADIIVa  iNSTBUCnONS. 

It  is  not  error  to  refuse  a  misleading  in^ 
stmctlon. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  46, 
Gent  Dig.  Trial,  H  569,  660.] 

8.   BVIDENCE— DeCLABATIONS    OF   GbANTOB   of 

Land. 
Declarations  of  a  living  predecessor  in  title 
in  disparagement  thereof,  made  before  he  parted 
with  it,  is  admissible  evidence  agabist  the  party 
claiming  under  him. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Bvidence,  SS  824,  825,  836.] 

4.  Nbw  Tbiai.  —  Newly   Discovebed  Bvi- 
dence—GuifuiiATivE  Evidence. 

When  such  admissions  on  the  part  of  a  de- 
ceased former  owner  have  been  proved,  newly- 
dlsoovered  evidence,  of  like  or  similar  admissions, 
by  another  predecessor  who  is  living,  is  cumula- 
tive, and  a£fords  no  ground  for  a  new  trial ;  nor 
can  the  court  say,  as  matter  of  law,  that  such 
new  evidence  ought  to  produce  a  verdict  differ- 
ent from  the  one  rendered. 

5.  Same— Application— Diligence. 

An  affidavit  filed  on  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence 
must  show  such  facts  relating  to  its  discovery 
as  will  enable  the  court  to  see  that  it  probably 
could  not  have  been  discovered  before  the  trial 
by  the  exercise  of  due  diligence. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  87, 
Cent.  Dig.  New  Trial,  S  8iai 

(SyUabus  by  the  Court) 

Brror  to   Circuit  Court,   Bltchle   County. 

Action  by  Peter  Stewart  against  Isaiah 
Doak  and  another.  There  was  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Freer  &  Robinson,  for  plaintiff  In  error. 
Duty  &  Fldler,  for  defendants  In  error. 

P0FFES7BARGBR,  J.  An  action  of  eject- 
ment, tried  In  the  circuit  court  of  Ritchie 
county,  between  Peter  Stewart,  plaintiff,  and 
Isaiah  and  John  R.  Doak,  defendants,  In 
which  the  title  to  about  six  acres  of  land,  de- 
pendent upon  the  location  of  a  boundary  line, 
was  Involved,  having  resulted  in  a  verdict 
and  Judgment  for  the  defendants,  the  plain- 
tiff complains  here,  assigning  as  errors  the 
failure  of  the  court  to  set  aside  the  verdict 
and  permit  a  new  trial  on  the  ground  that 
the  verdict  Is  contrary  to  law  and  the  evi- 
dence; the  refusal  of  the  court  to  grant  a 
new  trial  on  the  ground  of  newly-discovered 
evidence;  the  refusal  of  the  court  to  give, 
at  the  Instance  of  the  plaintiff,  a  certain  In- 
struction; and  the  giving,  at  the  Instance  of 
the  defendants,  certain  other  Instructions. 
An  Intelligent  disposition  of  these  several  as- 
signments necessitates  a  particular  state- 
ment of  the  controversy  and  a  review  of  the 
evidence. 

On  the  11th  day  of  September,  1872,  there 
was  conveyed  to  the  plaintiff,  by  James  Tay- 
lor and  wife,  a  tract  of  land,  described  as 
containing  209  acres,  out  of  a  780-acre  tract 
patented  by  Jacob  B.  Blair  In  1851,  which 
was  described  In  the  patent  as  borderhig  up- 
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on  three  lines  of  a  100-acre  tract  patented 
by  John  Lewman  in  1822.  1?he  part  of  the 
Blair  tract  obtained  by  the  plaintiff  bordered 
upon  two  lines  of  the  Lewman  tract,  de- 
scribed as  follows:  From  a  beech  and  cu- 
cumber N.,  69  W.,  170  poles*  to  a  white  oak, 
and  thence  N.,  42  B.,  100  poles,  to  a  white 
oak.  This  last  line  Is  the  one  whose  location 
is  in  controversy ;  the  plaintiff  claiming  it  to 
be  at  a  point  170  poles  from  the  beech  and 
cucumber,  and  the  defendants  at  a  point 
187^  poles,  as  ascertained  by  the  survey 
made  in  this  case.  This  difference  of  loca- 
tion makes  controversy  as  to  a  parallelogram, 
containing  about  12  acres,  at  the  northwest- 
em  end  of  the  Lewman  tract  The  north-r 
eastern  end  of  this  parallelogram  is  claimed 
and  occupied  by  Henry  Markle.  Next  to  him 
lies  a  small  triangle,  purchased  by  Stewart, 
the  plaintiff,  from  J.  H.  Marshall,  a  former 
owner  of  the  Lewman  tract  This  action 
was  brought  against  the  defendants,  who 
are  now  the  owners  by  conveyance  of  the 
Lewman  tract,  less  the  portions  sold  out  of 
it  to  the  plaintiff  and  Markle  and  J.  N.  Ck)l- 
lins.  The  Stewart  209-acre  tract  is  irregular 
in  form,  and  calls  for  seven  lines  of  the  orig- 
inal Blair  tract,  two  of  which  are  lines  of  the 
Lewman  tract  These  seven  lines  are  de- 
scribed as  follows:  Beginning  at  pointers  on 
the  top  of  the  ridge,  thence  S.,  44  W.,  14 
poles,  to  a  gum  and  hickory;  thence  S.,  28  B., 
112  poles,  to  )a  maple,  comer  to  lands  claimed 
by  Manuel  Lacy;  thence  N.,  55  B.,  112  poles, 
with  a  line  of  lands  claimed  by  Roily  Had- 
doz,  to  a  gum;  thence,  with  another  of  said 
Haddox's  lines,  S.,  7  E.,  164  poles,  to  a  white 
oak;  thence,  with  a  line  known  as  the  "Bea- 
son's  Survey,"  N.,  42  B.,  216  poles,  to  a  beech 
and  cucumber  and  corner  of  said  Collins  180- 
acre  tract  (the  Lewman  tract) ;  thence,  with 
a  line  of  same,  N.,  69  W.,  170  poles,  to  a 
white  oak;  thence  N.,  42  E.,  100  poles,  to  a 
white  oak.  PlaintilTs  deed  supposedly  makes 
the  point  at  which  the  last  above-mentioned 
white  oak  stood  the  beginning  corner  of  the 
tract  thereby  conveyed,  and  describes  the 
Ihies  running  thence  N.,  60  W.,  35  poles,  to 
pointers,  and  comer  of  the  tract  of  land 
owned  by  Neal  Hammond;  thence, with  one  of 
his  lines,  N.,  60  W.,  136  poles,  crossing  a  run 
to  a  maple,  also  a  corner  of  said  Hammond; 
thence  S.,  78  W.,  44  poles,  to  a  stake;  thence 
S.,  10  W.,  157  poles,  to  pointers,  said  to  be  a 
corner  of  lands  owned,  or  formerly  owned, 
by  William  Boreman,  the  pointer's  comer 
called  for  in  the  Blair  patent  Then  follows 
substantially  the  calls  of  the  patent  as  above 
given,  the  departures  from  the  patent  being 
as  follows:  The  line  S.,  28  B.,  is  made  114 
poles  and  15  links,  instead  of  112  poles;  the 
line-  N.,  55  E.,  is  made  117  poles,  instead  of 
112;  the  line  S.,  7  E.,  is  made  184  poles,  in- 
stead of  164;  the  line  N.,  42  E.,  216  poles,  is 
made  220  poles;  the  line  N.,  69  W.,  170  poles, 
is  made  64"  20*  W.,  174  poles,  to  a  white  oak, 
described  as  being  down  (one  of  the  comers 
in  controversy);  and  the  other  Une  N^  42  B^ 


100  poles,  to  the  beginning,  is  made  to  run 
to  a  stone  corner  to  lot  of  H.  B.  Collins; 
instead  of  to  the  white  oak  mentioned  in 
the  Lewman  patent  as  well  as  in  the 
Blair  patent  by  reference  to  the  Lewman 
tract  Collins,  at  the  date  of  the  plain- 
tiff's deed,  was  the  owner  of  the .  Lew- 
man  tract  and  is  described  in  the  Blair  pat- 
ent as  the  occupant  of  said  tract  Said  Col- 
lins had  also  acquired  the  Blair  780-acre 
tract  in  1856,  which  had  been  sold,  under  a 
decree  of  the  circuit  court  of  Ritchie  county 
about  the  year  1858,  to  James  Taylor,  who 
was  the  grantor  of  the  plaintiff,  Stewart 
The  Lewman  tract  is  a  perfect  parallelo- 
gram, the  sides  of  which  were  originally  de- 
scribed as  being  170  poles  and  the  ends  100 
poles;  the  lines  N.,  69  W.,  170  poles,  on  the 
southwestern  side  thereof,  and  N.,  42  B.« 
100  poles,  on  the  northwestern  end  thereof, 
were  common  to  the  Lewman  tract  and  the 
Blair  tract  As  to  the  line  N.,  69  W^  170 
poles,  the  description  in  the  deed  to  the  de- 
fendants follows  that  in  the  Lewman  patent 
as  does  also  that  given  in  the  deed  to  Mar- 
shall, grantor  of  the  defendants,  and  the  deed 
to  Henry  B.  Collins,  from  whom  the  land 
passed  to  Marshall,  and  in  the  deed  to  Henry 
Haddox  from  the  patentee,  John  Lewman. 

By  the  surveys  made  In  this  case,  the  lines 
of  the  Stewart  tract  were  found  to  vary  from 
the  descriptions  given  in  the  Blair  patent  as 
follows:  Line  S.,  44  W.,  14  poles,  is  S.,  46V^ 
W.,  14%  poles;  the  line  S^  28  B.,  112  poles,  Sb 
8.,  25%  B.,  114;  the  line  N.,  65  B.,  112  poles, 
is  N.,  60%  B.,  110;  the  line  S.,  7  B.,  164  poles, 
is  S.,  4%  B.,  184  poles;  the  Une  N.,  42  B.,  216 
poles,  is  N.,  46  B.,  214%  poles;  and  the  line  N^ 
60  W.,  170  poles,  is  N.,  65  W..  170  poles,  to 
the  point  claimed  by  the  plaintiff  as  the  cor- 
ner, and  187%  poles,  to  the  point  claimed  by 
the  defendants  as  the  corner.  By  actoal 
measurement  the  long  lines  of  the  Lewman 
tract  are  170  poles,  as  described  in  the  pat* 
ent  to  the  points  claimed  as  corners  by  the 
plaintiff,  and  187%  poles,  to  the  points 
claimed  as  ccnmers  by  the  defendanta  This 
makes  a  difference,  as  stated,  of  17%  polea 
In  what  may  be  called  the  plaintiff's  new 
lines  of  the  Stewart  tract  there  is  a  discrep- 
ancy in  length  of  about  18  poles  in  the  first 
line.  By  commencing  at  the  point  claimed 
l^  the  plaintiff  and  running  to  the  maple 
corner,  the  distance  is  found  to  be  184  poles. 
Instead  of  171  poles,  as  called  tor  in  the  deed. 
The  others  correspond  in  length  with  the 
calls  of  the  deed,  except  that  one  line  is  142% 
poles  long.  Instead  of  157,  as  described  in  the 
deed. 

Coupled  with  the  fact  that  the  surveys  are 
based,  in  some  instances,  upon  known  and 
undisputed  comers  called  for  in  the  deeds, 
the  plaintiff  relies  upon  the  close  approxima- 
tion of  the  measurements  made  to  those  de- 
scribed in  the  deed  in  support  of  his  attack 
upon  the  verdict  as  being  contrary  to  the  evi- 
dence. He  supplements  this  by  the  follow- 
ing recital  in  the  defendants'  deed,  which  Xm 
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Bubsequent  in  date  to  tbat  of  the  plaintUfa: 
Leaving  tbe  beech  and  cucumber,  the  defend- 
ants' line  ia  deacribed  aa  running  N.,  69  W., 
170  polea,  to  a  white  oak;  "thence  N.,  42  B., 
about  4SMt  polea,  to  a  stone  and  comer  to  a 
lot  owned  by  Peter  Stewart"  As  haa  been 
stated,  Stewart,  the  plaintiff,  owns  a  small 
triangular  piece  of  land  hy  purchase  from 
Marshall,  as  part  of  the  Lewman  tract,  and 
lying  within  the  12-acre  parallelogram, 
bounded  by  the  two  locationa  of  the  north- 
western Lewman  tract  line,  and  adjoining 
the  6  acres  in  controversy,  which  is  also  a 
part  of  said  parallelogram.  The  Stewart 
comer,  referred  to  in  the  deed  of  the  defend- 
ants, la  a  comer  of  this  triangle,  and  clearly 
not  a  comer  of  the  Stewart  209-acre  tract, 
purchased  out  of  the  Blair  tract  Starting 
at  the  extreme  western  comer  of  the  Lew- 
man  tract  as  claimed  hj  the  plaintiff,  and 
running  on  a  course  N.,  42  B.,  tbe  line  would 
strike  the  southeastern  comer  of  this  triangle. 
Commencing  at  the  comer  of  the  Lewman 
tract,  as  claimed  by  the  defendants,  and  run- 
ning on  the  same  course,  the  line  would 
strike  the  northwestern  comer  of  the  Stew- 
art triangle.  About  the  oaly  difference  would 
be  in  the  length  of  the  lines  from  the  two 
different  points.  The  former  would  exceed 
the  length  called  for  in  the  deed  by  23% 
polea,  and  the  latter  by  13%  poles.  Hence, 
considering  the  difference  in  length  of  the 
lines  only,  this  recital  of  the  deed  seems  to 
favor  the  contention  of  tbe  defendants,  rather 
than  that  of  the  plaintiff,  and  not  to  strength- 
en the  other  circumstances  relied  upon  by 
tbe  plaintiff.  A  further  circumstance  to 
which  weight  is  attached  is  the  former  ex- 
istence of  marked  trees  on  the  line,  as  con- 
tended for  by  the  plaintiff,  which  had  been 
cut  down  and  removed  by  the  defendants  in 
clearing  up  the  land  in  controversy.  One  of 
the  defendants  admitted  having  seen  some 
marked  trees  as  claimed  by  the  plaintiff,  and 
another  witness  testified  to  having  seen  them, 
but  neither  could  give  any  definite  and  ac^ 
curate  information  as  to  the  exact  location 
of  the  trees,  or  the  age  or  character  of  the 
marks. 

The  defendants  rely  upon  the  testimony 
of  a  witness  who  claims  to  have  seen  the 
white  oak  trees  called  for  in  the  Lewman 
patent  as  the  northwestern  termini  of  its 
two  long  lines.  M.  D.  Bamett  testified  to 
having  seen  both  trees  standing  in  the  year 
1857  at  the  points  claimed  as  comers  by  the 
defendants,  and  said  they  were  pointed  out 
to  him  as  comers  by  Henry  B.  Collins. 
Other  witnesses  testify  that  Collins,  in  his 
lifetime,  pointed  out  to  them  as  comers  the 
points  claimed  by  the  defendants;  but  both 
trees  had  then  disappeared.  At  the  end  of 
the  line  on  the  northeastern  side  of  the  Lew- 
man  tract  as -claimed  by  the  defendants, 
tbere  la  now  a  large  stone,  which  Collins 
said  was  within  two  to  four  feet  of  the  point 
at  which  the  oak  tree  stood.  J.  B.  Taylor, 
J.  H.  Marshall,  William  Ridgeway,  and  per^ 
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haps  others,  testify  to  the  express  recogni- 
tion of  this  comer  by  the  plaintiff,  Stewart. 
A  circumstance  showing  conclusively  Stew- 
art's belief,  some  eight  or  ten  years  before 
the  trial  of  this  case,  in  the  location  of  the 
line  as  claimed  by  the  defendants,  is  his 
purchase  from  Marshall,  the  then  owner  of 
the  Lewman  tract  of  the  small  triangular 
piece  of  land  hereinbefore  described.  He 
says  he  made  this  purchase  under  a  mis- 
apprehension as  to  the  location  of  the  line, 
but  the  purchase  Is  a  fact  in  the  nature  of  an 
admission,  which  was  proper  for  the  con- 
sideration of  the  Jury  in  connection  with  the 
other  evidence. 

In  arriving  at  the  verdict  for  the  defend- 
ants, the  jury  found  it  necessary  to  extend 
the  lines  of  the  Lewman  tract  17H  poles. 
To  have  reached  a  verdict  for  the  plaintiff, 
it  would  have  been  necessary  to  have  ex- 
tended his  line  from  the  beginning  comer 
to  the  maple,  about  13  poles.  Hence,  in 
either  view,  it  was  impossible  to  make  the 
lines  correspond  in  length  with  the  calls  of 
the  deeds,  and,  as  the  comers  were  undia- 
puted,  as  well  as  fairly  established  by  the 
evidence,  it  became  a  question  with  the  Jury 
as  to  whose  line  should  be  lengthened. 
Th^  made  the  solution  of  this  question  de- 
pend upon  the  evidence  as  to  the  location 
of  the  comers  in  question,  because  the  loca- 
tions of  the  disputed  comers  could  not  be 
ascertained  by  measurement  or  marks. 
This  evidence  consisted  of  the  approxima- 
tion of  measurements,  declarations  of  the 
deceased  former  owner,  acts  of  recognition 
and  acquiescence,  the  direct  and  positive 
testimony  of  a  witness  who  said  he  had 
seen  oak  trees  standing  at  the  points  con- 
tended for  by  the  defendants,  and  the  testi- 
mony of  witnesses  who  said  they  had  seen 
marked  trees  standing  along  the  line  as 
claimed  by  the  plaintiff.  No  other  mode 
of  determining  the  question  was  open  to 
them,  and  no  ground  is  perceived  upon 
which  a  verdict  standing  upon  such  evidence 
can  be  set  aside  by  the  court 

Bnough  has  been  said  about  the  call  in 
the  defendants'  deed  for  the  plaintiff's  cor- 
ner to  show  that  it  could  not  control  the 
force  of  the  other  evidence  Just  referred  to. 
That  call  is  a  comer  of  the  triangle,  pur- 
chased by  the  plaintiff  as  a  part  of  the  Lew- 
man  tract  and  not  of  his  purchase  out  of 
the  Blair  tract  which  has  no  corner  corre- 
sponding tb  the  description,  and  the  north- 
western comer  of  the  triangle  on  the  line 
claimed  by  defendants  fits  the  description 
better  than  the  southeastern  comer  on  the 
line  claimed  by  the  plaintiff.  It  has  no  con- 
trolling force.  Moreover,  plaintiff's  deed 
calls  for  a  stone  as  the  beginning  comer, 
and  there  is,  and  has  been  for  a  long  time, 
a  marked  stone  at  the  point  contended  for 
by  the  defendants,  and  none  at  the  place 
contended  for  by  the  plaintiff,  and  that 
stone  is  described  in  the  deed  aa  the  comer 
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of  the  Henry  B.  Colllnfl  (Lawman)  tract 
This,  no  doubt,  had  great  weight  with  the 
Jury,  as  justly  it  might  have  had.  The  in- 
structions given  for  defendants  harmonize 
with  these  views,  and  were  proper. 

The  instruction  which  It  is  said  the  court 
erroneously  refused  to  give  the  Jury  at  the 
instance  of  the  plaintiff  is  as  follows:  "The 
court  instructs  the  Jury  that  the  defendants* 
title  paper,  to  wit,  the  deed  from  Marshall 
to  Isaiah  and  John  R.  Doak,  calls  for  Peter 
Stewart's  corner,  and  if  the  Jury  believe 
from  the  evidence  that  the  said  comer,  so 
called  for,  is  at  point  10  on  said  plat 
on  the  line  N.,  46  E.,  106  poles— at  the  figure 
10— the  Jury  will  find  for  the  plaintiff.'*  It 
has  already  been  observed  and  distinctly 
pointed  out  that  the  comer  mentioned  in 
the  defendants'  deed  is  not,  and  cannot  be, 
a  comer  of  the  209-acre  tract,  the  line  of 
which  is  in  controversy.  There  is  no  con- 
troversy as  to  the  lines  of  the  small  triangle, 
the  comer  of  which  is  plainly  referred  to 
by  this  deed.  If  the  deed  called  for  the 
southeastem  comer  of  the  triangle,  the  re- 
cital would  be  favorable  to  the  plaintiff; 
but  not  a  word  in  the  deed  indicates  which 
comer  of  the  triangle  is  indicated.  The 
northwestern  comer,  according  fully  with 
the  contention  of  the  defendants,  meets  this 
description  Just  as  well  as  the  southeastem 
corner  of  the  triangle,  if  not  better.  In 
view  of  these  facts,  the  action  of  the  court 
In  refusing  this  Instruction,  which  could  have 
had  no  effect  other  than  to  mislead  the  Jury 
in  the  interest  of  the  plaintiff  and  to  the  det- 
riment of  the  defendants,  was  clearly  proper 
and  right. 

The  newly-discovered  evidence  upon  which 
an  application  for  a  new  trial  was  based  is 
set  forth  in  the  affidavit  of  Samuel  R. 
Owens,  as  follows:  "Worked  for  J.  N.  Col- 
lins two  years  about  the  years  1885  and  1886, 
and  more  or  less  before  these  dates  and 
after,  and,  during  the  time  I  worked  for  said 
J.  N.  Collins,  he  owned  and  controlled  the 
old  100-acre  tract  of  land  known  as  the 
old  H.  B.  Collins  tract,  and  during  the  time 
I  worked  for  him,  he  wanted  me  to  do  a 
Job  of  grabbing  for  him  on  the  west  side 
of  the  old  100-acre  tract  next  to  Peter  Stew- 
arts' land,  and  showed  me  where  his  corner 
was  next  to  Stewart,  in  a  low  place,  at  the 
foot  of  a  steep  bank.  Just  above  the  first 
bench  of  the  hill,  and  now  represented  on 
the  plat  at  figure  '0.'  He  also  showed  me 
his  line  leading  out  from  9  to  1.  There  was 
three  old  line  trees  leading  out  from  9  to  1; 
was  a  hickory  center  line  and  the  other  two 
was  side  lines.  The  marks  on  these  lines 
was  very  old.  J.  N.  Collins  showed  them 
to  me,  and  said  there  was  his  line,  and  not 
to  gmb  over  that  I  would  further  state 
that  H.  B.  Collins  told  J.  N.  Collins  in  my 
presence  not  to  cut  the  red  oak  tree.  That 
was  Peter  Stewart's,  and  he  would  get  into 
trouble."  The  figures  **9"  and  "1,"  referred 
to  in  the  afildavit,  represent  the  comers* 


as  contended  for  by  the  plaintiff.  Tfie  red 
oak  tree  mentioned  In  it  stood  near  the  line 
as  claimed  by  the  defendants,  and  there  was 
some  evidence  tending  to  show  that  It  was 
regarded  by  H.  B.  Collins,  and  those  who 
claimed  under  him,  as  a  line  tree.  It  had 
been  cut  down  at  some  time  before  the 
trial. 

An  effort  is  made  to  sustain  the  action 
of  the  court  on  the  ground  that  the  testi- 
mony of  Owens  to  an  admission  on  the  part 
of  J.  N.  Collins,  who  is  living,  and  might 
have  been  called,  is  inadmissible.  This  po- 
sition is  untenable.  No  decision  of  this 
court  seems  to  come  quite  up  to  the  questloni 
In  Harriman  v.  Brown,  8  Leigh,  697,  Milburo, 
whose  declaration  was  held  admissible,  was 
stUl  interested  |n  the  land.  High's  Heirs 
V.  Pancake,  42  W.  Va.  602,  26  S.  B.  636, 
deals  with  the  admissibility  of  declarationa 
and  acts  of  deceased  former  owners  and 
living  parties,  and  does  not  seem  to  discuss 
admissibility  of  declarations  of  living  pred- 
ecessors in  title  in  disparagement  thereof 
But  Wigmore  on  Evidence,  exhaustive,  ana- 
lytical, historical,  and  philosophical,  per- 
haps beyond  precedent  at  section  1080,  says: 
"The  admissibility  of  such  declarations  is 
now  firmly  settled,  although  the  recognition 
of  it  was  slow,  and  the  decisions  were  hesi- 
tant and  vacillating  until  a  comparatively 
recent  date.**  This  position  he  sustains  by 
an  array  of  authority,  both  English  and 
American.  The  pith  of  his  reasoning  is  as 
follows:  "Having  precisely  the  same  mo- 
tive to  make  correct  statements,  and  being 
identical  with  the  party,  either  contempo- 
raneously or  antecedently,  in  respect  to  his 
ownership  of  the  right  in  issue,  his  admis- 
sions may,  both  in  fairness  and  on  principle, 
be  proffered  in  impeachment  of  the  present 
claim."  In  further  elucidation  of  the  theory, 
he  quotes  the  following  from  Cowen  and 
Hill's  Notes  to  Phil,  on  Ev.,  No.  481,  p. 
644:  "[The  owner's]  estate  or  interest  in 
the  same  property,  afterwards  coming  to 
another  by  descent,  devise,  right  of  represen- 
tation, sale,  or  assignment — ^in  a  word,  bj 
any  kind  of  transfer — ^whether  it  be  the  act 
of  the  law  or  the  act  of  the  parties,  whether 
the  subject  of  the  transfer  be  real  or  person- 
al estate,  corporeal  or  Incorporeal,  choses 
in  possession  or  choses  in  action,  the  succes- 
sor is  said  to  claim  under  the  former  own- 
er; and  whatever  he  may  have  said  af- 
fecting his  own  rights  before  parting  with 
his  interest  is  evidence  equally  admissible 
against  his  successor  claiming  from  him, 
either  immediately  or  remotely.  And  in 
this  instance  it  makes  no  difference  whether 
the  declarant  be  alive  or  dead;  for  though 
he  be  a  competent  witness,  and  present  in 
court  his  admissions  are  receivable.  This 
doctrine  proceeds  upon  the  idea  that  the 
present  claimant  stands  in  the  place  of 
the  person  from  whom  his  title  is  derived^— 
has  taken  it  cum  onere — ^and  as  the  prede- 
cessor might  have  taken  a  qualified  right,  or 
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sold,  charged,  reatrlcted,  or  modified  an  ab- 
solute right,  and  as  he  might  furnish  all 
the  necessary  evidence  to  show  Its  state  In 
his  own  hands,  the  law  will  not  allow  third 
persons  to  be  deprived  of  that  evidence  by 
any  act  of  transferring  the  right  to  another.'* 
But  the  declaration  must  have  been  made 
before  the  declarant  parted  with  the  land. 
See  Wlgm.  Bv.  S  1082,  where  a  long  list 
of  authorities  Is  given  In  the  note,  sustain- 
ing and  Illustrating  the  rule  and  its  Exception. 
Though  admissible  If  It  had  been  offered 
on  the  trial,  this  newly-discovered  testi- 
mony of  Owens  did  not  call  for  a  new  trial, 
because  It  Is  palpably  cumulative.  By  two 
witnesses  the  plaintiff  had  proved  the  same 
kind  of  admissions  by  H.  B.  Ck>llln8.  a  de- 
ceased former  owner,  and  father  of  said  J. 
N.  Collins.  It  is  testimony  of  the  same 
character,  and  to  the  same  point  Upon 
newly  discovered  cumulative  evidence  a  new 
trial  cannot  be  allowed*  State  v.  Betsall, 
11  W.  Va.  703;  Swisher  v.  Malone,  31  W. 
Va.  442,  7  S.  E.  439;  Halstead  v.  Horton, 
38  W.  Va.  728,  18  S.  B.  953;  Grogan  v. 
Ballroad  Co.,  39  W.  Va.  416,  19  S.  B.  563; 
Sisler  v.  Shaffer,  43  W.  Va.  769,  28  S.  B. 
721.  Nor  Is  It  clear  that  this  evidence  ought 
on  a  new  trial  to  produce  a  different  result 
This  must  appear  to  the  court  before  the 
verdict  can  be  set  aside.  Another  essential 
requisite  is  that  the  affidavit  of  the  party 
desiring  a  new  trial  show  on  its  face  such 
facts  as  will  enable  the  court  to  see  that 
he  could  not  have  discovered  the  evidence 
before  the  trlaL  The  affidavit  of  Stewart 
only  says  he  could  not  have  discovered  It 
by  due  diligence,  and  did  not  know  of  it 
Under  Swisher  v.  Malone,  it  may  be  doubted 
whether  this  is  enough.  See  81  W.  Va.  448, 
7  S.  B.  439.  Is  It  sufficient  to  state  mere 
conclusions?  Ought  not  some  facts  appear? 
Who  determines  the  question  of  due  dili- 
gence— ^the  party  or  the  court?  The  court 
must  be  able  to  see  It  in  the  facts  stated, 
not  in  the  mere  opinion  of  the  witness,  based 
upon  fftcts  known  to  him,  and  not  given  to 
the  court 

'  There  is  no  error  in  the  judgment,  and  it 
win  be  affirmed. 

(58  W,  Va  283>  -^—i 

J.  B.  POLING  &  CO.  V.  MOORB. 

Nov.  f,  1905.) 

L  PrEADINQ— DKCULBATION— PaBTIBS- 

The  parties  to  an  action  should  be  named 
with  accuracy  and  particularity.  However, 
when  once  named,  they  may  thereafter  be 
referred  to  as  plaintiff  and  defendant 

[Ed.  Note. — For  cases  in  point  see  vol.  39, 
Cent  Dig.  Pleading,  I  101.] 

2.  JUDOKSnT—PLXA DINGS. TO  SUSTAIR. 

There  can  be  no  jud^ent  upon  a  decla- 
ration in  which  no  one  is  named  as  defendant 
and  the  action  should  be  dismissed,  unless  the 
declaration  Is  so  amended  as  to  cure  this  defect 

[Ed.  Note. — ^For  cases  in  point  see  voL  80, 
Cent  Dig.  Judgment  §  36.] 

(Syllabus  by  the  Court.) 

EJrror   to  (Circuit  Court   Tucker   County. 

Action   by   J.   B.    Poling   &   Co.   against 


John  W.  Moore,  Jr.  Judgment  for  de- 
fendant and  plalntilTs  bring  error.  Re- 
versed. 

A«  Jay  Valentine,  for  plaintlfTs  in  error. 
W.  B.  Baker,  for  defendant  in  error. 

SANDERS,  J.  This  is  an  action  of  as- 
sumpsit brought  by  the  plaintiffs  In  the  cir- 
cuit court  of  Tucker  county  against  the  de- 
fendant John  W.  Moore,  Jr.  The  declaration 
contains  the  common  counts,  and  two  ac- 
counts are  filed  therewith,  one  in  favor  of 
the  Union  Manufacturing  Company  against 
the  defendant  and  by  an  Indorsement  there- 
on it  appears  to  have  been  assigned  to  the 
Hendricks  Company,  Limited,  and  the  other 
in  favor  of  the  Hendricks.  Company,  Limited, 
against  the  defendant;  but  the  declaration 
contains  no  averment  of  the  assignment  of 
these  accounts,  or  either  of  them,  to  the 
plaintiffs.  No  issue  was  made  up,  and  in 
this  condition  the  case  was  referred  to  a 
commissioner,  to  take  and  state  an  account 
between  the  parties,  and  the  commissioner, 
in  obedience  to  the  order  of  reference,  re- 
ported, and  upon  his  report  the  case  was  sub- 
mitted to  the  court  in  lieu  of  a  jury,  and  the 
court  entered  judgment  that  neither  the  plain- 
tiffs nor  defendant  were  entitled  to  recover. 
The  plaintiffs  assign  many  errors,  and  ask 
to  have  this  judgment  reversed. 

The  plaintiffs  are  not  in  a  position  to  com- 
plain, even  if  the  declaration  averred  an  as- 
signment of  the  accounts,  and  the  proof 
showed  them  entitled  to  recover,  because  it 
does  not  appear  from  the  declaration  who  the 
defendant  is.  The  defendant  is  nowhere 
designated.  The  parties  to  the  action  must 
be  set  out  in  the  declaration  with  certainty 
and  accuracy.  However,  after  once  stating 
them,  it  is  sufficient  to  designate  them  as 
plaintiff  and  defendant  Unless  this  is  so, 
the  declaration  will  be  so  defective  that  no 
judgment  can  be  given  upon  it  Our  statute 
provides  that  no  action  shall  abate  for  want 
of  form  when  the  declaration  sets  forth  suf- 
ficient matter  of  substance  for  the  court  to 
proceed  upon  the  merit?  of  the  case.  Section 
9,  c.  125,  Code  1899.  But  this  provision  does 
not  help  this  case,  because  judgment  accord- 
ing to  the  very  right  of  the  case,  cannot  be 
given  unless  there  is  a  defendant  against 
whom  such  judgment  can  be  rendered. 
There  must  be  some  one  complaining,  and, 
likewise,  some  one  against  whom  complaint 
is  made.  Therefore,  no'  judgment  could  have 
been  given  upon  this  declaration  in  favor  of 
the  plaintiffs  against  Moore,  he  being  no 
where  named  in  the  declaration,  and  not 
named  defendant  by  the  declaration.  There 
being  no  declaration  upon  which  judgment  - 
could  be  given,  the  court  should  not  hav^ 
adjudicated  the  rights  between  the  parties 
and  dismissed  the  action,  but  should  havo 
allowed  the  declaration  to  be  amended.  The 
judgment  is  therefore  reversed,  and  the  case 
remanded,  with  leave  to  the  plaintiffs  to 
amend  their  declaration,  if  they  desire  to 
do  80. 
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DUDLEY  ▼.  BARRETT  et  al. 

(Supreme  Court  of  Appeals  of  West  Virfinia. 
Noy.  7.  1905.) 

L  Bbbob — Review — ESvidengk. 

In  reviewinir  &  Jadgment  in  an  action  at 
law  upon  a  writ  of  error,  where  the  eyidence 
Ib  not  made  a  part  of  the  record,  this  court  will 
not  consider  assignments  of  error  inyolvlng  a 
consideration  of  the  evidence,  but  will  afarm 
the  judgment 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  3. 
Cent  Dig.    Appeal  and  Error,  §|  2911-2915.J 

2.  Same — Recobi>— Bill   or   Exceptions. 

Evidence  talcen  down  and  transcribed  by  a 
shorthand  reporter  is  not  a  part  of  the  record, 
and  can  onlf  be  made  so  by  a  proper  bill  of 
exceptions.  Tracy's  Adm'x  v.  Coal  Co.  <W. 
Va.)  50  S.  B.  825. 

[Ed.  Note. — For  cases  in  point  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  §  2370.] 

8.  Same. 

Where  a  paper  which  is  to  constitute  a  part 
of  a  bUl  of  exceptions  Is  not  incorporated  into 
the  body  of  the  Dill,  it  must  be  annexai  to  it 
or  so  marked  by  letter,  number,  or  other  means 
of  identification  mentioned  in  the  bill,  or  so 
described  in  the  bill,  as  to  leave  no  doubt  when 
found  in  the  record,  that  it  is  the  one  referred 
to  in  the  bill  of  exceptions. 
(Syllabus  by  the  Court) 

Error  to  Circalt  Oonrt,  Wood  Comity. 

Action  by  J.  W.  Dudley  against  J.  R.  Baiv 
rett  and  A.  J.  Hannaman.  Jadgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

W.  B.  McDougle,  Dodge  &  Via,  and  Chag. 
D.  Ferrer,  for  plaintiffs  In  error.  F.  P. 
Moats  and  Leonard  &  Leonard,  for  defend- 
ant in  error. 

COX,  J.  In  this  action  of  assumpsit,  by 
J.  W.  Dudley  against  J.  R.  Barrett  and  A.  J. 
Hannaman  in  the  circuit  court  of  Wood  coun- 
ty, there  was  a  trial  by  Jury  and  a  verdict 
for  plaintiff  for  $064.52,  a  motion  by  de- 
fendants to  set  aside  the  verdict,  which  mo- 
tion was  overruled,  and  defendants  excepted, 
and  Judgment  was  entered  for  plaintiff,  to 
which  a  writ  of  error  was  allowed  defendants 
by  a  Judge  of  this  court 

Many  exceptions  were  taken  to  the  rulings 
of  the  court  in  the  progress  of  the  triaL  All 
the  errors  assigned  here  involve  a  considera- 
tion of  the  evidence,  and  the  evidence  does 
not  seem  to  be  a  part  of  the  record.  There 
is  copied  at  length  in  the  record  what  pur- 
pofts  to  be  questions  and  answers  of  witness- 
es for  plaintiff  and  defendants,  respectively, 
upon  the  trial,  to  which  is  appended  and 
copied  what  purports  to  be  the  certificate  of 
John  T.  Harris,  ofiScial  stenographer  of  the 
circuit  court  of  Wood  county,  to  the  effect 
that  he  made  a  report  in  shorthand  writing 
of  the  testimony  adduced  and  proceedings  had 
at  the  trial  of  this  action,  and  that  the  tran- 
scription thereof  is  a  faithful  and  true  trans- 
lation of  said  report  etc.  The  record  does 
QOt  show  that  John  T.  Harris  was  appointed 
by  the  court  to  report  the  proceedings  had 
and  the  testimony  given  in  this  case*  under 
the  statute,  or  that  he  qualified  as  official 
stenographer  in  this  case.    The  whole  evi- 


deooe  Is  not  incorporated  in  any  bill  of  ex- 
ceptions. The  only  bill  of  exceptions  which 
might  be  claimed  to  make  all  the  evidence 
part  of  it  is  defendants'  bill  No.  4,  the  part 
of  which,  material  to  be  considered  here» 
is  in  the  following  language:  "Be  it  remem- 
bered that  upon  the  trial  of  this  case,  and 
after  the  plaintiff  had  closed  his  evidence, 
as  shown  by  the  certificate  of  evidence,  the 
defendants,  by  their  attorneys,  moved  to  ex- 
clude all  the  evidence  introduced  by  the  plain- 
tiff from  the  Jury,  which  said  evidence  is 
here  now  referred  to  and  made  a  part  of 
this  defendants*  bills  of  exceptions,  which 
said  motion,  being  argued  by  counsel  and 
considered  by  the  court,  was  overruled.** 
What  certificate  of  evidence  is  there  referred 
to?  Can  it  be  said  that  it  is  a  certificate 
made  by  John  T.  Harris,  rather  than  the 
certificate  of  any  other  person,  when  the 
record  is  silent  as  to  the  appointment  oe 
qualification  of  any  stenographer  to  report 
this  case?  Where  a  paper  which  is  to  consti- 
tute a  part  of  a  bill  of  exceptions  is  not  incor- 
porated into  the  body  of  the  bill,  it  must  be 
annexed  to  it,  or  so  marked  by  letter,  num- 
ber, or  other  means  of  identification  men* 
tioned  in  the  bill,  or  so  described  in  the  bill, 
as  to  leave  no  doubt,  when  found  in  the  rec- 
ord, that  it  IB  the  one  referred  to  in  the  bill 
of  exceptions.  Tracy's  Adm*x  v.  Carver  Coal 
Co.  (W.  Va.)  50  S.  B.  825;  McKendree  v.  Shel- 
ton,  51  W.  Va.  516,  41  S.  E.  909.  There  Is 
nothing  in  the  record  to  show  that  the  certif- 
icate of  evidence  made  by  John  T.  Harris 
was  annexed  to  this  bill  of  exception,  or 
that  the  certificate  was  so  marked  by  letter, 
number,  or  other  means  of  identification  men- 
tioned in  the  bill,  as  to  identify  such  certif- 
icate of  evidence  as  the  one  intended  to  b# 
made  a  part  of  the  bilL  The  cases  cited 
clearly  announce  the  doctrine  applicable  to 
the  case  under  consideration,  and  we  cannot 
treat  the  evidence  as  part  of  the  leoocid  in 
this  case. 

Again,  if  the  certificate  of  evidence  made 
by  John  T.  Harris  could  be  considered  as  part 
of  the  record,  it  still  does  not  appear  that 
such  certificate  of  evidence  contains  all  the 
evidence  adduced  upon  the  trial,  and  there- 
fore we  must  presume  that  there  was  evi- 
dence which  fully  sustained  the  verdict 
State  V.  Ice,  34  W.  Va.  244, 12  S.  E.  696;  Bank 
V.  Bank,  3  W.  Va.  386;  Edgell  v.  Conaway, 
24  W.  Va.  747;  Hunter's  Ex'rs  v.  Stewart, 
23  W.  Va.  549;  Smith  v.  Walker,  1  Call  (Va.) 
28;  Wlllard  v.  Overseers,  9  Grat  (Va.)  139. 

The  evidence  adduced  on  the  trial  of  this 
action  not  being  a  part  of  the  record,  we 
cannot  consider  the  assignments  of  error 
made,  but  must  affirm  the  Judgment  Tracy's 
Adm*x  V.  Carver  Coal  Co.,  supra;  McKendree 
V.  Slielton,  supra;  Cushwa  v.  Lamar,  45  W. 
Va.  326,  32  S.  B.  10;  Wustland  ▼.  Potterfleld, 
9  W.  Va.  438;  Laidley  v.  County  Court  44 
W.  Va.  566,  30  S.  B.  109;  Williamson  v.  Hays, 
36  W.  Va.  52,  12  a  E.  1092;  Richmond  ▼. 
Henderson,  48  W.  Va.  389,  37  S.  B.  653. 
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(58  W.  Ya.  2») 

DIMMACK  T.  WHEELING  TRACTION  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Not.  7.  1905.) 

L  Appeal  and  EBBOB—PBXsxTicpnoNa. 

Where  a  demurrer  was  interposed  and  not 

passed   upon    by  the  lower   court,   it  will  bs 

treated  by  this  court  as  having  been  overruled. 

[Bid.  Note. — For  eases  in  point,  see  voL  8» 

Cent.  Dig.  Appeal  and  Error,  $  3707.] 

2.  Just  —  Dibqualitioation  —  Intebibt  in 
Result. 

Upon  a  trial  of  an  action  where  a  corpora- 
tion is  a  party,  a  juror  is  not  disqualified  to 
serve  on  the  ground  alone  that  he  is  in  the  em- 
ployment of  a  stockholder  or  manager  of  such 
corporation. 

3.  Sams— y on  Dibs  Examination. 

It  is  not  error  to  refuse  to  allow  questions 
to  be  asked  a  juror,  when  the  sole  purpose  of 
such  questions  is  to  aid  in  the  exercise  of  the 
right  of  peremptory  challenge. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  81« 
Gent.  Dig.  Jury,  §  563.] 

4.  Sales— Pbopebtt  Inoludei>— Byidbnoe. 

Where  a  verbal  contract  for  the  sale  of 
personal  property  is  made,  and  a  contest  arises 
as  to  what  property  was  embraced  by  the  terms 
thereof,  it  is  competent  to  prove  the  price  paid 
therefor  and  the  value  of  all  the  property 
claimed  to  have  been  purchased. 
5w  Same. 

If  a  verbal  contract  for  the  sale  of  per- 
sonal property  has  been  fuUv  consummated, 
and  subsequently  thereto,  and  in  compliance 
with  the  terms  thereof,  payment  of  the  pur- 
chase price  is  made  by  check,  taking  a  receipt 
therefor,  no  language  or  recitals  contained  in 
the  check  or  receipt  can  be  so  construed  as  to 
alter  the  terms  thereof;  but  where  there  is  a 
contest  as  to  what  property  was  really  em- 
braced by  the  terms  of  the  contract,  and  the 
check  and  receipt  contain  recitals  defining  the 
kind  and  quantity  of  property  sold,  they  are 
competent  evidence  as  tending  to  show  what 
property  was  included  in  the  sale. 
(Syllabus  by  the  C!ourt.) 

Error   to  Circuit   Court,   Ohio   County. 

Action  by  Alfred  Dimmack  against  the 
Wheeling  Traction  Company.  There  was 
judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

White  &  Allen,  for  plaintiff  in  error. 
Ersklne  &  Allison,  for  defendant  in  error. 

SANDERS,  J.  This  is  an  action  of  deti- 
nue, instltated  by  the  plaintiff,  Alfred  Dim- 
mack,  In  the  circuit  court  of  Ohio  county, 
against  the  Wheeling  Traction  Company,  for 
the  recovery  of  the  possession  of  certain  rail- 
way rails  and  steel  flttlngs.  Judgment  below 
was  given  for  the  defendant,  to  which  the 
plaintiff  applied  for  and  obtained  a  writ  of 
error  and  supersedeas. 

The  plaintiff  purchased  the  property  which 
he  claims  in  this  action  from  J.  O.  Crawford, 
who  claims  to  have  purchased  the  same  from 
the  defendant  Therefore  the  plaintiff's  right 
to  recover  depends  upon  whether  or  not  Craw- 
ford did  make  such  purchase.  The  defendant 
had  a  lease  on  a  baseball  park  ground  on 
Wheeling  Island,  in  the  city  of  Wheeling, 
which  was  about  to  expire,  and  this  contro- 
versy grows  out  of  a  sale  by  the  defendant  to 


Crawford  of  certain  property  which  it  had 
upon  said  baseball  park  ground.  The  prop- 
erty which  it  had  upon  this  ground  was  siich 
as  fences,  grand  stand,  buildings,  etc,  and, 
also,  it  had  stored  there  the  steel  rails  and 
fittings  in  question.  The  defendant  claims 
to  have  sold  Crawford  all  the  baseball  ground 
materials,  but  that  the  rails  and  fittings  were 
not  included  in  the  sale,  while  Crawford 
claims  to  have  purchased  all  the  property 
which  the  defendant  had  upon  the  ground,  in- 
cluding the  rails  and  fittings. 

The  plaintUTs  first  assignment  of  error  is 
that  the  demurrer  to  his  declaration  was  not 
disposed  of.  The  record  does  not  show  that 
the  demurrer  was  passed  upon,  but  the  plea 
of  non  detlnet  was  filed,  and  the  case  tried 
upon  its  merits.  Therefore  the  demurrer  will 
be  treated  as  having  been  overruled.  The 
rule  is  that,  when  the  record  does  not  dis- 
cloee  what  the  ruling  of  the  court  below  was 
upon  demurrer,  this  court  will  consider  that 
the  demurrer  was  overruled.  I  cannot  see 
how  the  plaintiff  can  complain  of  the  action 
of  the  court  in  not  passing  upon  a  demurrer 
to  his  declaration.  The  defendant  makes  no 
point  in  regard  to  it,  and  does  not  claim  in 
this  court  that  the  declaration  is  not  good. 
It  is  claimed  that  the  court  erred  in  refusing 
to  permit  the  plaintiff,  upon  the  impaneling 
of  the  Jury,  to  inquire  of  them  whether  or  not 
they  were  employ^  of  the  stockholders  or 
managers  of  the  defendant  corporation.  The 
fact  that  a  juror  is  in  the  employment  of  a 
stockholder  of  a  corporation  does  not  disqual- 
ify him  to  serve,  and  is  therefore  no  ground 
of  challenge  for  cause;  and,  this  being  so, 
there  is  no  duty  resting  upon  the  court  to 
go  into  an  Inquisition,  the  sole  purpose  of 
which  is  to  aid  the  defendant  in  determining 
whether  he  vrill  challenge  a  juror  peremp- 
torily. Therefore  the  court  committed  no 
error  in  this  respect 

The  remaining  assignments  of  error  are 
numerous,  but  a  treatment  of  them  separately 
is  entirely  unnecessary,  as  a  great  many  of 
them  are  tested  by  the  same  rules  and  prin- 
ciples and  are  somewhat  cumulative  in  effect 
Therefore  they  can  be  treated  under  three 
heads: 

First  Did  the  court  err  in  the  admission  or 
rejection  of  testimony?  The  fact  that  a  ver- 
bal contract  was  made,  that  it  was  made  at  a 
certain  time  and  place,  that  Crawford  agreed 
to  pay  $200  for  the  materials,  that  a  few 
days  were  given  within  which  to  make  pay- 
ment and  that  he  did  make  payment  through 
Robinson  and  by  his  check,  and  took  a  re- 
ceipt therefor  is  all  agreed;  and  the  only 
question  is  whether  the  steel  rails  and  fittings 
were  embraced  in  the  terms  of  the  contract 
and  upon  this  question  there  Is  a  direct  con- 
fiict  in  the  evidence.  Therefore,  in  arriving 
at  the  terms  of  the  contract  it  Is  necessary 
to  look  at  all  the  facts  and  circumstances 
surrounding  the  parties,  and  which  led  to  its 
consummation,  and  any  evidence,  however 
slight  that  would  in  any  way  cast  light  upon 
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the  transaction  Is  'admissible.  Complaint  is 
made  that  the  court  permitted  the  defendant 
to  prove  the  weight  of  the  rails  and  fittings, 
and  that  they  would  sell  in  the  market  for 
so  much  per  ton,  and  that  Dlmmack  had 
hauled  away  a  quantity  of  the  rails  before 
his  act  of  BO  doing  was  discovered  by  the 
traction  company,  and  that  Shirley,  the  de- 
fendant's agent,  was  allowed  to  testify  to  the 
market  value  of  the  rails  In  February  and 
April,  1901,  and  that  the  defendant  company 
In  October,  1900,  sold  ^ome  other  old  rails 
at  $19  per  ton.  This  evidence  was  plainly 
admissible  in  determining  what  was  Included 
in  the  contract  The  amount  paid  by  Craw- 
ford for  the  material  which  he  claimed  to 
have  purchased  being  $200,  and  there  being 
a  direct  conflict  as  to  whether  or  not  the 
rails  and  fittings  were  embraced  In  the 
contract,  It  was  certainly  proper  to  permit  the 
defendant  to  prove  that  its  agent,  who  made 
the  sale,  knew  that  the  rails  and  fittings  were 
stored  upon  the  baseball  ground,  and  that  they 
were  of  certain  value,  especially  when  upon 
the  whole  evidence  it  appears  that  the  rails 
were  of  the  value  of  $1,200  or  $1,400,  many 
times  the  amount  of  Crawford's  contract 
price.  It  is  not  probable,  but  highly  Improb- 
able, that  the  agent  would  Include  these  rails 
and  fittings  in  the  contract,  when  they  were 
worth  many  times  the  amount  Crawford 
agreed  to  pay,  and  therefore  this  evidence 
was  directly  pertinent  and  was  proper  to  go 
to  the  Jury,  to  throw  light  upon  what  prop- 
erty was  really  embraced  in  the  contract,  and, 
if  the  evidence  of  the  value  of  these  rails  as 
they  were  stored  upon  the  ground  was  ad- 
missible, then  evidence  of  the  market  value 
of  the  rails  would  also  be  competent  as  cor- 
roborating the  agent's  testimony,  and  in  order 
to  determine  Just  what  rails  were  left  on 
the  ground  it  was  proper  to  inquire  of  Dlm- 
mack Just  how  many  he  bad  hauled  away. 
Then,  again,  the  plaintiff  says  It  was  error 
for  the  court  to  permit  the  defendant,  on  the 
cross-examination  of  Robinson,  to  question 
him  relative  to  the  sale  of  certain  property 
to  Shafer  &  Moore,  which  had  been  purchased 
by  Crawford  under  his  contract  with  the 
defendant.  This  evidence  is,  if  for  no  other 
reason,  admissible  as  tending  to  show  the 
value  of  the  material  which  the  defendant 
says  it  sold  Crawford.  In  this  sale  Crawford 
excepts  the  iron  and  rails  stored  on  the  ball 
ground,  and  sells  the  remainder  of  the  prop- 
erty which  he  claims  to  have  purchased  for 
$350.  If  the  property  is  worth  $350,  and  there 
Is  evidence  going  to  show  that  it  is,  then  it 
is  another  circumstance  tending  to  show  the 
Improbability  of  the  rails  and  fittings  being 
embraced  in  the  contract  The  plaintiff  also 
complains  of  the  action  of  the  court  in  re- 
fusing to  permit  him  to  give  his  Judgment 
as  to  the  value  of  these  rails  lying  upon  the 
ground  In  the  condition  they  were  when  he 
first  saw  them  on  the  baseball  ground.  This 
calls  for  the  opinion  of  the  witness  some 
considerable  time  after  the  contract  of  Craw« 


ford  with  the  traction  company,  and  he  is 
not  asked  what  the  market  value  of  these 
rails  and  fittings  was.  But,  even  If  the  ques- 
tion should  have  been  permitted  to  be  an- 
swered, still  it  would  not  be  such  error  as 
would  call  for  a  reversal  of  this  case,  be- 
cause Dlmmack  himself  shows,  in  a  receipt 
exhibited  with  his  evidence,  that  he  purchased 
these  rails  from  Crawford  and  agreed  to  pay 
$12  per  ton,  and  in  his  declaration  he  lays 
his  damages  at  $15  per  ton,  and  there  Is 
very  little  dispute,  if  any,  upon  the  whole 
evidence,  as  to  the  value  of  this  property. 

Second.  Did  the  court  err  in  giving  and 
refusing  certain  instructions?  The  plaintiff 
asked  for  eight  instructions,  five  of  which 
were  given  and  three  refused.  It  Is  not 
argued  by  plaintlfiTs  counsel  here,  although 
it  is  assigned  as  error  in  the  petition,  that 
there  was  any  error  in  refusing  to  give  No. 
3.  We  see  no  good  reason  that  can  be  urged 
in  support  of  this  instruction.  It  Is  plainly 
bad,  and  the  court  did  right  in  rejecting  it 
As  to  plalntiflrs  instruction  No.  6,  the  court 
refused  it  on  the  ground  that  it  had  been 
covered  by  another  Instruction,  and  upon  an 
examination  of  the  instructions  which  were 
given  this  is  found  to  be  correct  As  to  in- 
struction No.  7,  the  Jury  are  told  that  if 
they  believe  from  the  evidence  that  the  de- 
fendant offered  to  sell  to  J.  O.  Crawford  Its 
material  or  property  upon  the  baseball 
ground,  and  that  the  rails  in  question  thai 
belonged  to  the  company  and  were  upon  said 
ground,  and  if  they  further  believe  from  the 
evidence  that  Crawford  agreed  to  purchase 
said  material  and  property  so  offered,  and 
did  purchase  the  same,  and  that  the  rai)s 
were  not  In  any  way  excepted  from  such 
offer  and  sale,  then  Crawford  was  entitled 
to  all  the  property  and  material  of  the  com- 
pany upon  said  ground,  including  the  rails 
in  question.  This  instruction  told  the  Jury 
that,  in  making  sale  of  its  property,  it  was 
necessary  for  the  company  to  except  the 
rails.  This  is  foreign  to  the  controversy,  be- 
cause there  is  no  claim  by  the  company  that 
it  did  expressly  except  the  rails,  but  that  it 
sold  to  Crawford  certain  materials  which 
were  upon  the  baseball  ground,  and  that  it 
did  not  include  the  rails  in  question;  while 
Crawford  claims  that  the  company  sold  him 
all  the  material  or  property  kept  or  stored 
upon  the  ground.  The  question,  therefore, 
for  the  consideration  of  the  Jury,  was  whlcli 
theory  was  correct  and  not  whether  the  com- 
pany had  sold  to  Crawford  all  the  material 
upon  the  ground  and  excepted  certain  parts. 
If  Crawford  purchased  all  the  material  upon 
the  ground,  then  the  company  could  not  ex- 
cept the  rails  and  fittings,  and,  if  did  not 
sell  Crawford  all  such  material,  but  only 
certain  portions  thereof,  which  was  express- 
ly designated,  as  defendant  claims,  then  It 
was  not  necessary  to  make  any  exception. 
Therefore  this  instruction  was  clearly  calcu- 
lated to  mislead  the  Jury. 

The  court,  at  the  instance  of  the  defendant. 
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gave  to  the  Jury  nine  instmctionB,  which  ap- 
pear to  be  correct  and  a  proper  presentation 
of  the  case.  The  plaintiff  seriously  com- 
plains of  No.  6,  but  upon  a  careful  exami- 
nation of  the  instruction,  having  a  proper 
understanding  of  the  case,  it  is  not  preju- 
dicial to  him.  It  must  be  borne  in  mind 
that  this  contract  is  not  in  writing,  but  was 
made  several  days  before  payment  and  the 
giving  of  the  receipt  Therefore  the  question 
Is  what  was  the  contract  between  the 
parties?  What  was  agreed  upon?  What 
property  was  embraced  in  it?  And,  when 
we  correctly  determine  this  question,  the 
fact  that  the  receipt  may  contain  recitals  or 
such  language  as  would  embrace  other  prop- 
erty cannot  alter  a  contract  which  had  al- 
ready been  made,  and  the  only  purpose  for 
which  the  receipt  and  check  could  be  used 
is  to  shed  light  upon  what  property  was 
actually  embraced  by  the  terms  of  the  con- 
tract, when  that  question  is  unsettled  and 
in  dispute  between  the  parties.  Now,  this 
check  and  receipt,  not  being  parts  of  the 
contract,  cannot  affect  it,  except  for  the  pur- 
pose of  defining  what  the  terms  of  the  con- 
tract really  were,  not  making  new  terms 
when  once  those  terms  are  ascertained.  In 
referring  to  the  receipt  for  the  check, 
specif^g  with  particularity  the  property 
purchased  by  using  the  words  ''for  the  grand 
stand,  bleachers  stand,  fences,  buildings, 
etc,"  followed  by  the  general  language,  "em- 
bracing all  the  property  of  the  undersigned 
situated  on  said  lot,"  the  Jury  were  told  in 
this  instruction  that  the  general  words  were 
to  be  construed  as  restricted  in  meaning  to 
things  of  the  same  kind  as  those  which  were 
specifically  enumerated,  and  that  the  receipt 
is  not  of  itself  to  be  Interpreted  as  includ- 
ing the  steel  rails  as  a  part  of  the  property. 
This  part  of  the  instruction  cannot  be  er- 
roneous, because  the  receipt  is  not  of  it- 
self to  be  interpreted  as  including  the  steel 
rails  as  a  part  of  the  property  sold,  for  the 
reason  already  given,  that,  if  by  the  terms  of 
the  contract  the  property  was  not  Included, 
then  in  no  way  should  the  receipt  be  so  con- 
strued or  interpreted  as  to  include  it  Then 
the  Jury  are  further  told  that  if  they  believe 
that  the  check  was  read  in  full  by  Shirley, 
and  not  merely  casually  examined  for  the 
purpose  of  ascertaining  whether  It  correctly 
stated  the  amount  in  the  receipt,  then  the  re- 
ceipt and  check  are  to  be  taken  together  as 
defining  the  property  sold,  and  the  following 
words  in  the  check,  "including  all  property 
of  said  traction  company  stored  or  kept  on 
said  ball  park."  would  require  the  said  papers 
to  be  interpreted  as  including  the  iron,  so 
far  as  the  legal  construction  of  those  papers 
is  concerned.  But  while  the  court  instructs 
the  jury  that,  under  such  a  state  of  facts, 
the  legal  constructidn  of  the  papers  should 
be  smch  as  to  include  the  rails,  yet  it  is 
proper  to  tell  the  Jury,  as  the  court  did  here, 
that  if  the  defendant's  agent  did  not  under- 
stand the  rails  to  be  included,  which,  of 
course,  means  at  the  time  of  the  making  of 


the  contract,  that  then  they  should  find  for 
the  defendant,  because,  no  matter  what  the 
legal  interpretation  of  the  check  and  the 
receipt  should  be,  yet  they  were  given  long 
after  the  contract  was  made,  and  could  in 
no  way  alter  or  change  it 

Our  conclusion  is  that  the  court  instructed 
the  Jury  fully  and  fairly  upon  the  law  of  the 
case,  and  we  see  no  error  in  its  rulings  in 
this  respect 

Third.  Should  the  court  have  set  aside 
the  verdict  of  the  Jury,  and  granted  the  de- 
fendant a  new  trial?  As  has  been  observed, 
the  evidence  in  this  case  is  in  direct  conflict 
As  this  is  so,  it  is  purely  a  Jury  question, 
and,  inasmuch  as  the  Jury  has  found  a 
verdict  in  favor  of  the  defendant,  we  cannot 
disturb  it  unless  it  is  so  manifestly  contrary 
to  the  evidence  as  to  show  that  it  was  the 
result  of  bias,  prejudice,  or  misapprehension 
of  the  facts.    This  we  cannot  say. 

Therefore  the  Judgment  of  the  circuit  court 
is  affirmed. 

(68  w.  va.  an) 

CLAYTON  v.  GILMBR  COUNTY  COURT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  7.  1906.) 

1.  Eminent  Domain— OoicpSNSATiON—REia- 

DT  OF  PBOPEBTT  0WNK»— INJUNCTION. 

Injunction  lies  against  a  county  court  to 
prevent  it  from  taking  private  property  for  a 
public  road,  without  having  paid,  or  secured 
payment  of,  compensation  therefor. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  18, 
C!ent.  Dig.  Eminent  Domain,  SS  762,  768.] 

2.  Same — Soope  ov   Ibsttbb — ^Detsbmination 
OF  Title. 

A  controversy  as  to  the  title  of  the  proper- 
ty so  taken,  or  sought  to  be  taken,  turning  on 
the  construction  of  plaintiff's  deed,  constitutes 
no  obstacle  to  such  Jurisdiction,  and  the  court 
may  determine  in  such  case  the  Question  of 
title  by  construing  the  deed. 
8.  Evidence— Pabol— Ambiguity  in  Deed. 

When  ambiguity  In  the  terms  of  a  deed  ren- 
ders the  meaning  uncertain,  parol  evidence  of 
the  conditions  under  which  it  was  executed 
and  the  character  and  situation  of  the  proper- 
ty may  be  considered,  in  connection  with  its 
terms,  in  arriving  at  the  intention  of  the  par- 
ties, which  is  the  test  by  which  to  determine 
its  legal  effect 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  §§  2129-2133.] 

4.  Deeds— Constbuction— Repugnancy. 

In  construing  a  deed,  words  which  are  re- 
pugnant to  and  irreconcilable  with  other  terms 
clearly  applicable  to  admitted  and  established 
facts  recited  in  the  deed  must  be  rejected,  and 
all  other  words  must  be  given  some  effect. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
CJent.  Dig.  Deeds,  S  268.] 

5.  Same — Pbopebty  Conveyed. 

When  a  deed  conveys  a  tract  of  land,  and 
gives  to  the  grantee,  as  an  appurtenance  there- 
of, the  right  to  open  and  use  a  private  road 
along  one  side  of  it,  it  will  be  presumed  that 
the  grantor  did  not  intend  to  retain  a  very 
long  and  narrow  strip  of  land  between  the  tract 
conveyed  and  the  road  so  provided  for;  and, 
when  such  road  is  described  as  intended  to  run 
between  the  tract  of  land  conveyed  and  an  ad- 
jacent tract  belonging  to  a  third  party,  it  will 
be  presumed,  in  the  absence  of  anything  on 
the  face  of  the  deed,  or  in  the  circumstances 
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and  situation  and  propertj,  indicating  the  con- 
trarjf  that  the  nantor  did  not  intend  to  retain 
a  atrip  of  land  between  the  road  and  the  lands 
of  such  third  party,  00  narrow  as  to  be  of  no 
practical  use  to  him. 
e.  Boundaries — DESCRiFnoir. 

When  a  road  so  designed  and  provided  for 
is  described  as  an  extension  of  an  existing  road, 
lying  between  a  portion  of  the  land  conveyed 
and  a  lot  belonging  to  R.,  so  as  to  run  between 
the  land  conveyed  and  a  tract  of  land  belong- 
ing to  O.,  and  at  the  corner  of  the  lands  of 
R.  and  O.  there  is  a  slight  angle,  made  by  their 
lines  running  to  the  comer  from  nearly  op- 
posite directions,  the  road  will  follow  said  two 
lines,  and  have,  at  the  comer  aforesaid,  a  cor- 
responding angle,  notwithstanding  the  deed,  call- 
ing for  one  of  the  lines  of  the  road  as  a  bound- 
ary of  the  land  conveyed,  describes  that  bound- 
ary as  a  single  line  between  two  monuments, 
and  as  running  with  "line  of  alleys."  In  such 
case»  the  use  of  the  word  "alleys"  will  be  deem- 
ed to  refer  to  the  old  road  as  one  alley,  and 
to  the  extension  thereof  as  another,  and  to 
signify  intent  to  locate  the  road  and  the  bound- 
ary line  so  as  to  run  with  the  lines  of  the  two 
adjacent  tracts  of  land,  and  leave,  between  the 
tract  conveyed  and  the  adjacent  lands,  only 
sufficient  space  for  the  road. 

7.  Easements — Peivatb  Wat— Title  to  Pee. 

A  deed  which  calls  for  the  line  of  a  private 
road  as  a  boundary  of  the  tract  by  it  conveyed, 
and  gives  to  the  grantee  the  right  to  open  and 
use  such  road,  does  not  pass  to  the  grantee  the 
title  in  fee  to  any  part  of  the  road. 

8.  Eminent  Domain — Rights  to  Ck>MPSNBA- 

TION — INJUBT  TO  EIASEMENT. 

When  a  private  right  of  way  is  enlarged 
into  a  public  road  by  the  joint  action  of  the 
owner  of  the  fee  and  the  public  authorities, 
the  easement  or  right  of  way  is  neither  injured 
nor  destroyed,  and  no  right  to  compensation  or 
damages  on  account  thereof  accrues  to  its 
owner. 
(Syllabus  by  the  Court) 

Appeal  from  Circnlt  Court,  Gilmer  Comity. 

Action  by  Dora  A.  Clayton  against  the 
connty  comrt  of  Oilmer  county.  From  a 
decree  perpetuating  a  preliminary  injunc- 
tion, defendant  appeals.  Modified  and  af- 
firmed. 

Lb  H.  Bamett  and  R.  F.  Kidd,  for  appel- 
lant A.  L.  Holt  and  Hamilton  &  Morris, 
for  appellee. 

P0FFENBAR6ER,  J.  Dora  A.  Clayton 
obtained  a  preliminary  injunction  against 
the  county  court  of  Gilmer  county,  restrain- 
ing it  from  taking  and  interfering  with  a 
portion  of  a  certain  piece  of  land  belonging 
to  her  and  certain  rights  of  way  appurte- 
nant thereto,  which  injunction  was  afterwards 
made  perpetual,  and  said  county  court  has 
appealed  from  the  decree  by  which  the  court 
refused  to  dissolve  the  injunction  and  per- 
petuated it 

The  object  of  the  injunction  was  to  pre- 
vent the  establishment  and  maintenance  of  a 
public  road  on  the  land  in  question,  on  the 
ground  that  the  plaintUT,  having  title  thereto, 
could  not  be  deprived  of  it  until  compensa- 
tion therefor  had  been  paid  or  secured  to  her, 
and  on  the  further  ground  that  the  order  es- 
tablishing said  road  was  invalid,  because 
made  at  a  special  term,  the  notice  of  which 


did  not  specify  the  establishment  of  said  road 
as  one  of  the  purposes  for  which  said  term 
was  called.  The  county  court,  in  its  defense, 
asserted  that  the  road  was  not  located  upon 
any  portion  of  the  plalntifTs  land,  but  upon  a 
strip  of  land,  described  as  an  alley,  belonging 
to  S.  H.  Whiting,  adjacent  to  complainant's 
land,  and  over  which  she  had  a  private  road 
or  way,  by  virtue  of  an  express  grant  there- 
of in  her  deed  from  Whiting,  from  whom  she 
had  purchased  the  land  to  which  this  private 
way  was  appurtenant  On  the  21th  day  of 
May,  1902,  two  deeds  were  made  by  which 
this  alley  seems  to  have  been  created  or 
provided  for.  One  was  made  between  8.  H. 
Whiting  and  wife,  parties  of  the  first  part, 
W.  D.  Whiting  and  wife,  parties  of  the  sec- 
ond part,  and  D.  U.  O'Brien  and  wife,  parties 
of  the  third  part,  effectuating  two  or  three 
exchanges  of  land  among  the  parties.  Either 
by  these,  or  some  other  one,  Mellie  CBrien, 
wife  of  D.  17.  O'Brien,  obtained  title  to  a  tract 
of  land  lying  adjacent  to  a  certain  other  tract 
owned  by  S.  H.  Whiting,  and  this  deed  gave  to 
S.  EL  Whiting  the  use,  for  himself  and  his  veiir 
dees,  of  a  16-foot  road,  formerly  provided  for 
and  possibly  opened,  which  came  up  to  the  cor- 
ner of  the  two  adjacent  tractsof  a  H.  Whiting 
and  Mellie  O'Brien.  The  other  deed  was  from 
S.  H.  Whiting  to  Dora  A.  Clayton,  and  con- 
veyed to  her  the  Whiting  land  lying  adjacent 
to  that  of  Mellie  O'Brien,  and  on  the  south 
side  thereof,  except  the  said  alley,  which  was 
left  beween  them.  The  quantity  thus  con- 
veyed was  estimated  to  be  four  acres,  and 
the  deed  conferred  upon  the  grantee,  Dora  A. 
Clayton,  "the  right  to  open,  make,  maintain, 
and  use  for  herself  and  vendees  the  16-foot 
road  described  in  deed  between  the  grantors 
herein  and  W.  D.  Whiting,  bearing  date 
herewith,  and  the  right  to  extend  the  said 
road  with  like  privileges  between  Mellie 
O'Brien's  lot  and  the  lot  hereby  conveyed, 
and  the  said  road  to  run  between  the  said  two 
lots  the  full  length  of  the  lot  herein  convey- 
ed." The  extension  so  contemplated  is  men- 
tioned in  the. description  of  the  land  conveyed 
as  a  16-foot  alley.  The  description  reads  as 
follows:  ''Beginning  at  a  stake,  comer  to 
14-foot  alley,  and  running  thence  N.  28^"  B., 
2T5.8  feet,  to  a  stake;  N.  22% •  E.,  104.5  feet, 
to  a  stake;  N.  54%*»  W.,  400  feet,  to  a  stake 
above  the  old  sheep  shed;  S.  28%"  W.,  485.6 
feet,  to  a  stake  at  16-foot  alley;  thence,  with 
line  of  alleys,  70% '^  E..  406.6  feet  to  the  be- 
ginning, containing  4  acres,  by  surface  meas- 
ure." 

The  beginning  corner,  ''corner  to  14-foot 
alley,"  is  well  established  by  the  evidence. 
If  there  is  any  evidence  against  that  location 
as  the  beglnlng  comer,  it  is  so  slight  in 
quantity  and  light  in  character  as  to  be  not 
worthy  of  notice.  Commencing  there,  and 
following  the  calls  of  the  deed,  the  closing 
line  intersects  the  first  line  at  a  point  with- 
in the  beginning  comer  several  feet  This 
is  due  to  an  error  in  the  course  of  that  lin* 
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as  described  in  tbe  deed,  which  should  hare 
been,  if  a  straight  line  to  the  beginning  cor- 
ner was  intended,  "S.  68%*  B.,"  instead  of 
•*S.  70%*  E."  The  surveyor  accounts  for 
this  discrepancy  by  saying  he  did  not  ascer* 
tain  the  course,  but  took  it  for  granted  tiiat 
it  was  the  same  as  the  line  of  Mellie  O'Brien, 
and  that  the  course  of  her  line  was  B.  70%* 
E.  Mellie  O'Brien's  land,  or  the  part  of  it 
fronting  on  the  alley,  was  then  under  fence, 
so  that  the  location  of  her  line  was  appar- 
ent and  its  course  easy  of  ascertainment  If 
the  intention  was  to  leave  the  16-foot  alley 
or  road,  and  nothing  mors,  between  the  two 
tracts  of  land,  the  road  could  not  run  from 
the  beginning  comer  clear  through  without 
an  angle  at  a  point  some  distance  west  of 
the  beginning.  The  16-foot  road  already 
provided  for,  the  extension  of  which  was 
contemplated,  ran  past  the  b^^ning  comer 
of  the  Dora  Clayton  land,  probably  100  feet 
or  more — ^how  far  is  immaterial — up  to  the 
comer  of  the  O'Brien  land,  following  the  line 
of  a  lot  known  as  the  ''Riddle  Lot"  At 
that  comer,  the  division  line  between  the 
O'Brien  land  and  the  Whiting  land  pur- 
chased by  Mrs.  Clayton  took  a  course  slightly 
different  from  the  line  between  the  Riddle 
lot  and  the  Clayton  land,  so  that  an  angle  at 
that  point  in  the  road  became  necessary,  if 
tbe  intention  was  to  leave  a  strip  no  more 
than  16  feet  wide  between  the  Clayton  lot 
and  the  O'Brien  lot,  and  the  last  line  of  the 
Clayton  lot  could  not  be  a  straight  line.  It 
was  necessary  to  make  an  angle  in  it  to  cor- 
respond with  the  angle  at  the  comer  of  the 
Riddle  and  O'Brien  lots,  so  that  her  line 
would  run  S.  68^*  E.  to  that  point,  and 
thence  a  74^*  B.  to  the  place  of  begin- 
ning. 

Assuming  that,  upon  a  proper  construction 
of  the  Clayton  deed,  her  line  would  be 
straight  from  the  stake  at  the  16-foot  alley 
to  the  beginning  point,  the  coimty  court 
opened  its  road  along  that  line  on  the  south 
side  thereof.  If  that  be  a  proper  construc- 
tion of  the  deed,  and  the  deed  does  not  con- 
fer title  to  any  part  of  the  alley,  then  no 
part  of  her  land  has  been  taken;  but  if,  un- 
der a  proper  construction  of  that  deed,  the 
alley  is  not  straight,  but  runs  with  the  Rid- 
dle line  to  the  O'Brien  comer,  and  then  with 
the  O'Brien  line,  the  road  is  built  partly  on 
the  Clayton  tract  It  takes  a  triangular 
strip,  ascertained  to  be  from  4  to  7  feet 
broad  at  the  widest  point  The  course  called 
for  on  the  line  in  dispute,  S.  70%*  E.,  must 
be  discarded,  for  the  reason  that  the  survey 
cannot  be  closed  without  discarding  it,  or 
lengthening  the  48&.6-f oot  line,  so  as  to  throw 
the  last  corner  over  in  the  inclosed  land  of 
Mellie  O'Brien.  Under  such  circumstances, 
tbe  rule  is  to  ignore  the  course  and  close 
the  survey  by  a  straight  line  between  the  two 
comers.  Ruffner  v.  Hill,  81  W.  Va.  428,  438, 
7  S.  E.  13.  Palpably  erroneous  and  irrec- 
oncilable calls  for  course  and  distance  may 
always  be  rejected,  and  the  survey  closed  by 


lines  run  according  to  the  established  monu- 
ments. Teass  v.  St  Albans,  38  W.  Va.  1, 17  S. 
B.  400, 19  L.  R.  A.  802;  Wendell  v.  Jackson,  22 
Am.  Dec.  635;  Myers  v.  Ladd,  26  111.  415; 
Vose  v.  Bradstreet  27  Me.  156;  Kruse  v.  Wil- 
son, 79  III  283;  Bond  v.  Fay,  12  Allen  (Mass.) 
86;  Seaman  v.  Hogeboom,  21  Barb.  (N.  T.) 
898;  Eggleston's  Lessee  v.  Bradford,  10  Ohio, 
812;  Hull  V.  Fuller,  7  Vt  100. 

If  nothing  in  the  circumstances  disclosed 
by  the  evidence  in  the  case  and  the  deed  ex- 
hibited with  the  bill,  and  under  which  the 
plaintiff  claims,  militated  against  the  opera- 
tion of  this  rule,  the  deed  would  have  to  be 
so  constmed;  but  it  says  the  road  is  to  be 
extended  between  the  two  tracts  of  land, 
and  describes  it  as  a  16-foot  alley,  and  the 
last  line  of  the  Clayton  tract  is  described 
thus,  "Thence  with  line  of  alleys"  to  the  place 
of  beginning,  not  with  the  line  of  one  alley, 
but  with  the  ''line  of  alleys,"  and  the  two 
deeds  mentioned  and  described  herein,  as 
well  as  all  the  testimony  in  the  case,  shows 
that  there  were  in  point  of  fact  two  of  these 
16-foot  roads,  one  between  the  Clayton  land 
and  the  Riddle  land,  which  the  parties  in- 
tended to  extend  between  the  Clayton  land 
and  the  O'Brien  land,  and  which  could  not 
be  extended  without  making  an  angle  at  the 
Riddle  and  O'Brien  comer.  Strictly  speak- 
ing, the  alley  as  adopted  by  the  county  court 
is  not  an  extension  of  the  16-foot  road  first 
mentioned.  It  begins  badL  100  feet  or  more 
at  the  intersection  of  a  14-foot  alley  with  the 
16-foot  road,  and  put  the  old  16-foot  road 
partly  on  new  ground  from  that  point,  in- 
stead of  commencing  at  its  terminus  at  the 
Riddle  and  O'Brien  comer.  A  circumstance 
tending  strongly  to  support  this  view  is  the 
fact  that  any  strip  intended  to  be  left,  either 
between  the  road  and  the  O'Brien  land,  or 
between  the  Clayton.  land  and  the  road, 
would  have  been  in  quantity  as  well  as  in 
form  useless  to  anybody  except  Mrs.  Clayton 
or  Mrs.  O'Brien,  but  would  belong  to  Whiting. 
What  purpose  could  he  have  had  in  retain- 
ing a  triangular  strip  more  than  400  feet 
long  and  not  more  than  7  feet  broad  in  the 
widest  part  between  Mrs.  O'Brien's  land 
and  the  road?  It  is  not  to  be  supposed  for 
a  moment  that  he  retained  this  strip  be- 
tween the  road  and  Mrs.  Clayton's  land, 
for  it  would  be  unreasonable  and  absurd  to 
suppose  that  she  would  accept  the  deed  un- 
der such  circumstances.  Was  there  to  be 
but  one  point  at  which  she  could  reach  the 
road,  the  use  of  which  was  granted  to  her? 
Was  she  to  be  limited  to  a  mere  way  of 
necessity  to  the  road  over  this  strip  retained 
by  Whiting?  On  the  other  hand,  did  he 
propose  to  cut  Mrs.  O'Brien  off  from  the  road 
by  retaining  such  a  strip?  Of  what  earthly 
use  could  it  be  to  him,  except  a  means  of 
forcing  Mrs.  O'Brien  to  purchase  a  right  of 
way  through  him  or  purchase  the  land? 
This  is  not  to  be  supposed  or  assumed,  be- 
cause their  relations  seem  to  have  been 
friendly  and  their  efforts  to  have  beeu  dl- 
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rected  along  the  same  line.  In  a  deed,  to 
which  Mrs.  O'Brien  and  Whiting  were  both 
parties  and  In  which  exchanges  of  property 
were  made,  and  bearing  even  date  with  that 
of  Mrs;  Clayton,  the  16-foot  road  is  mention- 
ed, and  it  is  quite  likely  that,  if  she  had 
suspected  any  such  intention  on  the  part  of 
Whiting,  she  would  have  provided  against 
it  in  this  deed. 

To  break  the  force  of  these  circumstances 
and  the  terms  of  the  deed,  plainly  disclosing 
intent  on  the  part  of  the  grantor  to  leave 
only  a  16-foot  road  between  the  two  tracts, 
the  county  court  relied  upon  a  plat  of  other 
lands  showing  the  16-foot  road  up  to  the 
O'Brien  and  Riddle  corner,  with  a  dotted 
line  on  the  north  side  thereof,  indicating,  in 
their  opinion,  a  purpose  to  make  the  angle 
at  the  14-foot  road,  instead  of  at  the  Riddle 
comer.  But  the  surveyor  who  made  the 
plat  says  the  dotted  line  was  not  run,  but 
that  the  straight  line  on  the  south  side  of 
the  16-foot  road,  disclosing  the  opposite  in- 
tent, was  run,  and  according  to  that  line 
Riddle  holds  his  lot,  and  not  according  to 
the  dotted  line.  The  evidence  of  intent  af- 
forded by  this  plat  is  entirely  too!  slight  to 
overcome  the  weighty  evidence  above  re- 
ferred to.  Hence  the  conclusion  is  that  a 
16-foot  road,  following  the  Riddle  line  up  to 
the  O'Brien  corner  and  then  the  O'Brien 
line  to  the  end  thereof,  was  intended;  that 
the  line  of  the  Clayton  tract  follows  the  north 
side  of  said  16-foot  alley;  and  that  a  por- 
tion of  the  road,  as  opened  by  the  county 
court,  is  clearly  on  the  land  of  the  complain- 
ant 

Intention  of  the  parties  to  a  deed  is  the  test 
by  which  to  determine  its  legal  effect;  and 
this  rule  applies  to  the  description,  as  well  as 
to  other  parts  of  the  instrument  When  am- 
biguity in  the  terms  used  renders  the  mean- 
ing uncertain,  resort  may  be  had  to  the 
circumstances  and  conditions  under  which 
the  deed  was  executed.  Dev.  Deeds,  §|  839, 
840.  *' Although  parol  evidence  is  not  ad- 
missible to  prove  that  the  parties  Intended 
something  different  from  that  which  the 
written  language  expresses,  or  which  may 
be  the  legal  inference  and  conclusion  to  be 
drawn  from  it,  yet  it  is  always  competent 
to  give  in  evidence  existing  circumstances, 
such  as  the  actual  condition  and  situation  of 
the  land,  buildings,  passages,  water  courses, 
and  other  local  objects,  in  order  to  give  a 
definite  meaning  to  language  used  in  the  deed, 
and  to  show  the  sense  in  which  particular 
words  were  probably  used  by  the  parties, 
especially  in  matters  of  description."  Chief 
Justice  Shaw,  in  Salisbury  v.  Andrews,  19 
Pick.  (Mass.)  250,  252.  "Generally,  It  will 
not  be  presumed  that  a  party  granting  land 
Intends  to  retain  a  long  narrow  strip  next  to 
one  of  his  lines."  Western  M.  &  M.  Co.  v. 
Cannel  Coal  Co.,  8  W.  Va.  406.  It  is  pre- 
sumed that  he  does  not,  unless  an  intent  so 
to  do  is  manifest  Id.;  Brown  Oil  Co.  v. 
Caldwell,  36  W.  Va.  96,  99, 18  S.  B.  42,  29  Am. 


St  Rep.  793.  Repugnant  and  Impossible 
words  are  to  be  discarded,  and  every  other 
word  given  some  effect,  and  the  deed  recon- 
ciled to  admitted  and  established  facts  and 
circumstances.  The  conclusion  above  ex- 
pressed accomplishes  this,  and  no  other  one 
will  do  it  Making  an  angle  in  the  line  in 
controversy  violates  no  rule.  "Law  will  not 
declare  in  favor  of  a  straight  line  between 
monuments,  when  the  language  of  the  deed 
shows  that  a  different  line  was  intended." 
Pratt  V.  Woodward,  91  Anu  Dec.  673.  This 
must  be  especially  true  when  the  language. 
Importing  intent  to  the  contrary,  is  aided  by 
circumstances. 

In  so  far  as  the  injunction  prohibits  the 
maintenance  of  the  road  on  said  triangular 
strip  shown  on  plat  No.  2,  filed  with  the 
deposition  of  R.  L.  Ruddell,  the  court  below 
properly  overruled  the  motion  to  dissolve 
and  perpetuated  it  The  jurisdiction  In 
equity  to  prevent  the  taking  of  private  prop- 
erty for  public  purposes  without  paymoit  of 
compensation  therefor,  or  security  for  the 
same  having  been  given,  is  undoubted,  and 
not  disputed  in  this  case.  Foley  v.  County 
Court,  54  W.  Va.  16,  46  S.  B.  246. 

Mrs.  Clayton  claims  one-half  of  the  alley, 
upon  the  theory  that  as  it  is  made  the  bound- 
ary line  of  her  property,  the  conveyance 
carries  title  in  fee  to  one-half  of  the  alley. 
For  this  she  relies  upon  the  general  rule 
that,  where  a  public  highway  or  a  stream  not 
navigable  is  made  a  boundary  of  the  tract 
conveyed,  the  line  is  in  the  middle  of  the 
highway  or  stream.  Hutchinson,  Land  Titles, 
p.  292,  citing  a  large  number  of  authorities: 
Devlin  on  Deeds,  §  1024,  giving  a  long  list 
of  decisions.  In  this  assumption  her  coun- 
sel has  overlooked  the  fact  that  the  deed  does 
not  make  the  alley,  but  only  the  lines  thereof, 
a  boundary  of  her  land.  If  this  alley  were 
a  public  highway,  she  could  not  claim  to  the 
center  of  it  under  a  deed  showing  an  intent 
that  the  line  of  the  alley,  and  not  the  alley 
itself,  should  define  the  limits  of  her  land. 
Lough  V.  Machlin,  40  Ohio  St  332;  Insur- 
ance Co.  V.  Stevens,  87  N.  Y.  287,  41  Am. 
Rep.  861 ;  Lee  v.  Lee,  27  Hun,  1 ;  Railroad 
Co.  V.  Helsel,  38  Mich.  62,  31  Am.  Rep.  306; 
Smith  V.  Slocomb,  9  Gray  (Mass.)  86,  69  Am. 
Dec.  274 ;  Brainard  v.  Railroad  Co.,  12  Gray 
(Mass.)  407;  Murphy  v.  Copeland,  51  Iowa, 
515, 1 N.  W.  691 ;  Hanson  v.  Campbell's  Lessee, 
20  Md.  223;  Perrln  v.  Railroad  Co.,  40  Barb. 
(N.  T.)  66;  Cottle  v.  Young,  59  Me.  105.  In 
all  such  instances,  the  title  to  the  fee  in  one- 
half  of  the  street  road,  or  stream  stands  up- 
on the  presumption  that  the  grantor  did  not 
intend  to  retain  the  narrow  strip  between 
the  street  or  road  line  or  bank  of  the  stream 
and  the  middle  thereof ;  but  this  presumption 
cannot  exist  when  there  is  anything  on  the 
face  of  the  deed  indicating  a  contrary  inten- 
tion, and  the  authorities  universally  hold 
that  when  the  deed  says  to  the  line  of  the 
street  or  the  bank  of  the  stream,  the  line  or 
bank  and  not  the  road  or  stream  is  the  boundary. 
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and  the  deed  carries  nothing  beyond  the 
boundary  line,  except  the  easement  and  rights 
appurtenant  to  property  abutting  upon  a  pub- 
lic highway.  Devlin  on  Deeds,  §  1025.  As  to 
which  lines  of  the  alley  were  intended,  north 
lines  or  south  lines,  there  Is  but  one  answer. 
If  the  south,  what  need  was  there  for  the  grant 
of  a  right  of  way  to  Mrs.  Clayton?  If  the 
south,  she  took  title  to  the  whole  of  the  alley, 
and  needed  no  permission  to  use  it  If  the 
north,  she  took  no  title  to  it,  and  her  con- 
venience demanded  a  road  along  the  side  of 
the  land  she  bought  This  is  the  only  inter- 
pretation consistent  with  the  terms  of  the 
deed. 

A  further  contention  Is  that  the  easement 
in  and  over  the  alley,  vested  in  Mrs.  Clayton 
by  her  deed,  will  sustain  this  injunction  as  to 
the  alley,  as  well  as  in  respect  to  the  strip 
of  land  belonging  to  her  and  not  included 
in  the  alley.  It  Is  difficult  to  see  how  this 
claim  can  be  supported,  in  view  of  the  many 
decisions  of  this  court  whldi  hold  that  an 
Injunction  does  not  lie  to  prevent  mere  dam- 
age to  property  by  a  work  of  internal  im- 
provement authorised  by  law,  unless  it  be  so 
great  as  to  amount  to  a  taking  thereof. 
Watson  V.  Railway  Co.,  49  W.  Va.  528.  39 
S.  B.  193;  Arbenas  v.  RaUway  Co.,  33  W.  Va. 
1,  10  S.  B.  14,  5  L.  R.  A.  371;  Spencer  v. 
Railway  Co.,  23  W.  Va.  406;  Mason  v.  Bridge 
Ca,  17  W.  Va.  396.  In  sudi  case  an  action  at 
law  for  the  damages  to  the  property  is  deem- 
ed adequate  to  protect  and  vindicate  the  right 
of  the  abutting  property  owner.  In  the  cases 
referred  to  the  easements  involved  were  such 
as  an  owner  whose  property  abuts  upon  a 
highway  has  in  the  highway ;  but  this  is  an 
important  and  valuable  easement  or  right, 
distinct  from  the  public  easement  Pence  t. 
Bryant,  64  W.  Va.  263,  46  S.  B.  275. 

But,  as  invalidity  of  the  order  establishing 
the  road  is  advanced  as  another  basis  for  the 
injunction,  another  conclusive  reason  for  the 
untoiableness  of  the  position  taken  by  coun- 
sel for  the  appellee  in  respect  to  the  easement 
will  be  given.  No  compensation  can  be  had 
where  there  is  no  injury.  If  property  is  not 
taken,  no  compensation  for  It  can  be  demand- 
ed; and  if  it  is  not  injured,  there  can  be  no 
claim  for  damages.  The  transformation  of 
this  private  road  into  a  public  highway  nei- 
ther destroys  nor  Injures  the  easement  It 
amounts  only  to  an  enlargement  of  the  use 
to  which  the  land  is  subjected  by  the  deed. 
By  that  instrument,  the  use  of  it  for  purposes 
of  ingress  and  egress  is  given  to  the  grantee 
and  her  tenants.  When  it  is  converted  into 
a  public  highway,  she  and  her  tenants  still 
have  that  use  of  it  and  are  in  better  position, 
because  the  public  authorities  maintain  and 
keep  it  in  repair.  As  to  whether  the  owner 
of  such  an  easement  is  entitled  to  compensa- 
tion, when  the  land  is  taken  for  the  purposes 
of  a  public  highway,  not  much  authority 
has  been  found,  but  such  as  there  is  plainly 
indicates  the  contrary.  Murphy  v.  Bates  (R. 
I.)  41  Atl.  1011,  propounds  the  doctrine  that  a 
private  way  becomes  merged  in  the  public 


way  when  both  are  upon  the  same  ground. 
To  the  same  effect  is  Ross  v.  Thompson,  78 
Ind.  90.  The  authorities  do  not  seem  to  deem 
it  necessary  to  proceed  against  anybody  but 
the  owner  of  the  fee  in  enlarging  the  private 
way  into  a  public  way.  Elliott  on  Roads, 
S  5;  Abbott  v.  Stewartstown,  47  N.  H.  228. 
Though  merged  in  the  public  use,  the  ease- 
ment is  not  destroyed,  for  discontinuance  of 
the  highway  works  a  dissolution  of  the  mer- 
ger and  leaves  the  easement  still  in  the  hands 
of  its  owner.  Pence  v.  Bryant,  54  W.  Va.  263, 
46  S.  E.  275 ;  Holloway  v.  Southmayd,  139 
N.  T.  390,  34  N.  E.  1047,  1052;  Showalter  v. 
Railway  Co.,  49  Kan.  421,  32  Pac.  42;  Chal- 
liss  V.  Railroad  Co.,  45  Kan.  398,  25  Pac.  894; 
Railroad  Co.  v.  Patch,  28  Kan.  470. 

Agreeably  to  the  foregoing  conclusions, 
the  decree  will  be  so  modified  as  to  limit  its 
operation  and  effect  to  so  much  of  the  land 
included  in  the  road,  mentioned  and  de- 
scribed in  the  bill  and  proceedings,  as  lies 
within  the  limits  of  the  plaintiff's  deed  as 
herein  construed  and  given  effect,  and,  as  so 
modified,  the  same  will  be  affirmed,  and  costs 
in  this  court  decreed  to  the  appellant,  as  the 
party  substantially  prevailing. 

(72  8.  C.  SIS) 
HUGHES    v.    WESTERN    UNION    TELE- 
GRAPH  CO. 

(Supreme  Court  of  Soath  Carolina.    Oct  81« 
1905.) 

1.  Telbgrau— Delay  in  Deuvebt— Damages. 

Where  a  telegram  annoimcing  the  death  of 
a  relative  was  delivered  too  late  for  the  recipient 
to  attend  the  funeral  because  of  delay  of  the 
company.  It  does  not  confer  a  cause  of  action 
because  he  was  deprived  of  the  consolation  of 
attending  such  burial ;  but.  if  the  telegram  riiows 
a  probability  that  he  would  have  arrived  in 
time,  and  would  have  cone  if  the  message  had 
been  promptly  delivered,  the  company  is  liable 
for  the  pain  caused  by  being  deprived  of  such 
privilege. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  4EL 
Cent  Dig.  Telegiaphs  and  Telephones,  $  70^1 

2.  Same. 

Delay  In  delivering  telegram  announcing 
death  of  a  relative,  where  it  appears  that  there 
was  a  probability  that  the  recipient  would  have 
arrived  in  time  to  attend  the  funeral  but  for  the 
delay,  and  that  he  would  have  gone,  renders  the 
company  liable  for  anxiety  caused  by  such  de- 
lay, though  as  a  matter  of  fact  the  funeral  had 
been  fixed  at  a  time  at  which  the  recipient  could 
not  have  airived,  where  he  had  no  notice  of  such 
time. 

.  [Ed.  Note. — ^For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Telegraphs  and  Telephones,  S  70.] 

d.  Same — ^BIeasubb  or  Damages — lisx  Fori. 

The  measure  of  damages  for  delay  in  deliv- 
ering a  telegram  to  a  person  in  the  state  is  not 
governed  by  the  laws  of  the  foreign  state  from 
which  it  is  sent 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County;  Watts,  Judge. 

Action  by  W.  Alonzo  Hughes  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

The  sixth,  seventh,  eighth,  and  ninth  par^ 
agraphs  of  the  complaint  are  as  follows: 
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"(e)  That  If  said  message  had  been  promptly 
transmitted  and  delivered  to  plaintiff  by  de- 
fendant, as  it  was  its  duty  to  do,  plaintiff 
could  have  wired  to  his  family  at  Ck)leman 
when  he  would  arrive  there,  and  could  have 
left  on  an  afternoon  train  on  December  18, 
1903,  and  arrived  at  Ck>leman  at  2:45  p.  m., 
on  December  19,  1903,  in  plenty  of  time  to 
have  attended  the  funeral  of  his  said  dead 
brother,  which  consolation  said  delay  in  deliv- 
ering said  telegram  deprived  him  of.  That  on 
receipt  of  said  telegram,  as  before  stated, 
plaintiff  immediately  sent  a  telegram  to  his 
said  sister,  at  Coleman,  but  same  was  not 
received  by  her  until  after  plaintiff's  brother 
had  been  buried. 

"(7)  That  after  receiving  said  delayed  mes- 
sage by  him,  as  aforesaid,  plaintiff  left  on 
the  earliest  train  for  Coleman,  Fla.,  leaving 
Heath  Springs,  which  was  not  until  about 
11  a.  m.  on  Sunday,  20th  December,  1903,  and 
by  traveling  the  quickest  and  shortest  route 
he  did  not  reach  Coleman,  Fla.,  until  the 
afternoon  of  December  21,  1903,  two  days 
after  the  plaintiff's  brother  had  been  buried, 
to  his  great  mental  pain,  distress,  and 
anguish. 

"(8)  That  by  reason  of  defendant's  willful, 
wanton,  and  gross  negligence  in  not  trans- 
mitting and  delivering  promptly  said  mes- 
sage, plaintiff,  oh  arriving  at  the  nearest  rail- 
road station  to  the  place  where  his  dead 
brother's  family  resided,  was  not  met  with  a 
conveyance  by  any  member  of  his  said 
brother's  family  and  his  own  family,  as 
would  have  been  the  case  had  said  message 
been  promptiy  delivered,  and  in  consequence 
thereof  had  to  walk  a  distance  of  one  mile 
and  one-half  through  deep  sand,  which  very 
much  fatigued  and  discommoded  plaintiff, 
especially  aft^  his  long  and  tedious  trip  by 
rail  from  Heath  Springs  to  said  railroad 
station. 

"(9)  That  by  reason  of  this  wanton,  willful, 
and  gross  negligence  of  defendant  in  failing 
to  promptly  transmit  and  deliver  the  said 
message,  as  aforesaid,  the  plaintiff  was  not 
only  fatigued  and  Jaded  by  his  said  walk 
through  the  deep  sand,  as  stated  above,  but  he 
was  caused  great  mental  anguish,  pain,  and 
suffering  not  to  have  had  the  privilege  of 
seehig  his  dead  brother's  face  for  the  last 
time,  and  of  being  with  the  family  before  the 
burial,  and  of  attending  the  burial,  all  to  his 
damage  in  the  sum  of  $1,990." 

The  foTurth  request  of  the  defendant,  and 
modification,  is: 

"  *(4)  The  court  charges  you  that  if  it  ap- 
pears from  the  testimony  in  this  case  that, 
even  if  the  message  in  question  had  been 
promptly  delivered  to  the  plaintiff,  and  the 
plaintiff  by  going  the  shortest  and  quickest 
route  and  using  all  possible  diligence  could 
not  have  reached  and  have  beoi  with  his 
family  before  the  burial,  could  not  have  seen 
his  brother's  face  before  the  burial,  and  coul4 
not  have  arrived  tn  time  to  have  attended  the 


burial,  then  the  plaintiff  cannot  recover  com- 
pensatory damages  for  any  mental  anguish 
caused  by  his  not  being  able  to  attend  the 
funeral,'  etc.  I  charge  you  that  in  this 
connection,  if  you  believe  that  was  the  facts 
of  the  case,  or  if  you  believe  that  the 
plaintiff  here  didn't  intend  to  telegraph  or 
didn't  telegraph,  and  if  he  had  telegraphed, 
if  you  believe  they  wouldn't  have  waited, 
then  I  charge  you  that  as  good  law." 

From  Judgment  for  plaintiff,  defendant  ap- 
peals on  the  following  exceptions: 

"(1)  Because  his  honor,  the  circuit  Judge, 
erred  in  refusing  to  charge  the  defendant's 
third  request  to  charge,  the  same  being  as 
follows,  to  wit:  'Sections  8  and  9  of  the 
complaint  set  out  the  injury  and  damage 
plaintiff  claims  to  have  suffered  as  follows: 
[Here  read  the  eighth  and  ninth  sections  of 
the  complaint.]  The  court  charges  you  that, 
before  the  plaintiff  is  entitied  to  recover  for 
mental  anguish,  he  must  show  (1)  not  only 
that  the  defendant  telegraph  company  did 
not  exercise  reasonable  diligence  or  ordinary 
care  in  delivering  the  message,  but  (2)  that, 
had  it  been  delivered  without  the  unreason- 
able delay  alleged,  the  plaintiff,  after  receiv- 
ing it,  by  the  exercise  of  reasonable  diligence, 
could  have  seen  his  dead  brother's  face,  and 
have  been  with  the  family  before  the  burial, 
and  could  have  attended  the  burial  of  his 
deceased  brother,  and  that  he  not  only  could 
have  done  so,  but  that  he  would  have  done 
so.'  Error  consisting  in  that  the  said  request 
contained  a  correct  statement  of  the  law 
applicable  to  the  facts  in  issue. 

"(2)  Because  his  honor,  the  circuit  Judge^ 
erred  in  refusing  to  charge  the  Jury  defend- 
ant's sixth  request  to  charge,  the  same  being 
as  follows,  to  wit:  *The  court  further 
charges  you,  as  a  matier  of  law,  that  the 
plaintiff  can  only  recover  as  compensatory 
damages  for  such  consequences  as  were  with- 
in the  contemplation  of  the  parties  to  the 
contract  at  the  time  of  the  sending  of  the 
telegram;  that  is  to  say,  for  such  conse- 
quences as  naturally  and  reasonably  flow 
from  a  breach  of  the  contract  or  from  negli- 
gence in  performing  any  duty  imposed  by  the 
contract  The  court,  therefore,  charges  yoa 
that  the  telegram  constituting  the  written 
contract  out  of  which  this. action  arose  Is  not 
sufficient  to  put  within  the  contemplation  of 
the  defendant  telegraph  company  the  possi- 
bility of  a  postponement  of  a  funeral  or 
burial.  The  telegram  is  the  simple  announce- 
ment of  death.  The  plaintiff,  therefore.  Is 
not  entitied  to  recover  damages  in  the  way 
of  compensation  for  mental  anguish  on  ac- 
count of  not  being  able  to  see  his  dead  brother 
and  attend  his  burial,  as  alleged,  on  the 
ground  alone  that  if  he  had  received  the 
said  message  promptiy  he  could  have  had  the 
funeral  postponed.'  Error  consisting  in  that 
the  said  request  embodied  a  correct  statement 
of  the  law  applicable  to  the  facts  in  issue  in 
said  cause. 

''(3)  Because  his  honor,  the  circuit  Judga^ 
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erred  in  refusing  to  charge  defendant's 
seventh  request  to  charge,  the  same  being  as 
follows,  to  wit:  That  the  question  of  what 
compensatory  damages,  if  any,  plaintiff  is 
entitled  to  recover,  that  is  to  say,  the  measure 
of  damages,  is  governed  in  this  case  by  the 
law  of  the  state  of  Florida,  where  the  con* 
tract  for  sending  the  message  involved  was 
made.  Under  the  law  of  Florida,  any  men- 
tal anguish  which  does  not 'accompany  or 
proceed  from  a  physical  injury,  as  a  conse- 
qnence  of  such  physical  injury,  is  not  an 
element  of  damage,  and  cannot  be  recovered 
on  account  of  a  breach  of  contract  or  negli- 
gence. I  therefore  charge  you  that  the 
plaintiff  is  not  entitled  to  recover  compen- 
satory damages  in  this  case  for  the  mental 
anguish  he  claims  to  have  suffered  in  not 
seeing  his  dead  brother  and  attending  the 
funeral,  as  alleged,  due  to  any  breach  of  con- 
tract by  the  telegraph  company,  or  negli- 
gence In  transmitting  and  delivering  the  tel- 
egram Involved.'  Error  consisting  In  that 
the  said  request  embodied  a  correct  state- 
ment of  the  law  applicable  to  the  facts  In 
Issue." 

Geo.  H.  Fearons,  Willcox  &  WiUcox,  and 
J.  H.  Marion,  for  appellant  R.  B.  Wylie» 
for  respondent 

GARY,  A.  J.  This  Is  an  action  for  dam- 
ages arising  out  of  the  alleged  negligence 
and  willfulness  of  the  defendant  in  failing 
to  deliver  a  telegram  addressed  to  the  plain- 
tiff, announcing  the  death  of  his  brother. 
At  12 :30  p.  m.,  on  the  18th  of  December,  1908» 
the  sister  of  the  plaintiff  filed  with  the  de- 
fendant at  Coleman,  Fla.,  the  following  mes- 
sage, addressed  to  Alonzo  Hughes,  Heath 
Springs,  S.  Oi :  ''John  killed  at  Panasc^kee 
at  mill  this  morning.  [Signed]  Dora  Hughes." 
It  is  alleged  that  the  message  was  not  de- 
livered to  the  plaintiff  until  2  o'clock  p.  m. 
on  the  19tb  of  December,  1903,  although  it 
was  received  by  the  defendant  at  its  office 
in  Heath  Springs  at  8  o'clock  a.  m.  on  the 
19th  of  December,  1903.  Some  time  during 
the  afternoon  of  the  19th  of  December  the 
plaintiff  sent  the  following  telegram  to  his 
sister  at  Coleman,  Fla. :  ''Telegram  received 
at  2  p.  m.  Will  come  if  possible.  [Signed] 
Alonzo."  The  sixth,  seventh,  eighth,  and 
ninth  iwragrapns  of  the  complaint  will  be 
set  out  In  the  report  of  the  case ;  also,  the 
defendant's  fourth  request  to  charge,  togeth- 
er with  the  modification  thereof  by  his  honor, 
the  presiding  judge;  also  the  appellant's  ex- 
ceptions. The  Jury  rendered  a  verdict  in 
favor  of  the  plaintiff  for  $700.  In  consid- 
ering the  exceptions,  we  will  refer  to  them 
by  their  numbers. 

1.  First  and  second  exceptions:  Section 
2223  of  the  Code  of  Laws  of  1902  is  as  fol- 
lows: "All  telegraph  companies  doing  busi- 
ness in  this  state  shall  be  liable  in  damages 
for  mental  anguish  or  suffering  even  in  the 
absence  of  bodily  Injury,  for  negligence  in 
receiving;   transmitting  or  d^vering  mes- 


sages. Nothing  in  this  section  shall  abridge 
the  rights  or  remedies  now  provided  by  law 
against  telegraph  companies,  and  the  rights 
and  remedies  provided  for  by  this  section 
shall  be  in  addition  to  those  now  existing. 
In  all  actions  under  this  section  the  jury 
may  award  such  damages  as  they  conclude 
resulted  from  negligence  of  said  telegraph 
companies."  It  will  be  well  to  bear  In  mind 
at  the  outset  that  it  was  not  the  object  of 
the  statute,  in  a  case  where  a  telegraph  com- 
pany negligently  fails  to  deliver  a  telegram 
announcing  the  death  of  a  person,  to  con- 
fer upon  the  addressee  of  the  message  a 
right  of  action  based  upon  the  fact  that  he 
was  thereby  deprived  of  the  consolation  of 
seeing  the  face  of  the  dead,  being  present 
with  the  family  in  the  trying  hours  of  sor- 
row, or  taking  part  in  the  funeral  ceremo- 
nies. These  facts  may  be  introduced  in  evi- 
dence, in  a  proper  case,  for  the  purpose  of 
showing  mental  suffering,  but  they  form  no 
part  of  the  cause  of  action,  and  are  merely 
evidentiary.  Harrison  v.  Telegraph  Co.,  71 
Sw  a  886,  51  S.  D.  119.  The  intention  of 
the  statute  was  to  give  a  right  of  action  for 
mental  anguish  suffered  by  the  addressee  as 
a  direct  and  proximate  result  of  the  negli- 
gent delay  In  delivlering  the  message.  If, 
when  such  telegram  is  received  by  the  ad- 
dressee, he  knows  that  he  could  not  have  ar- 
rived in  time,  then  there  Is  no  legal  founda- 
tion for  mental  anguish  arising  from  the 
failure  to  deliver  promptly.  But,  on  the  con- 
trary, If  he  would  have  gone,  and  it  appears 
upon  the  face  of  the  telegram  that  there 
was  a  probability  for  him  to  have  arrived 
in  time,  in  case  it  had  been  promptly  deliver- 
ed, then  the  thought  of  being  deprived  of  this 
privilege  would  naturally  and  reasonably 
be  expected  to  produce  anxiety  and  pain, 
and  may  fairly  be  said  to  have  been  in  con- 
templation of  the  contracting  parties.  The 
fact  that  the  parties  in  charge  of  the  fu- 
neral rites  may  have  seen  proper  to  fix  a 
time  when  it  would  not  hnve.been  possible 
for  him  to  have  attended,  even  if  the  message 
had  been  delivered  in  time,  does  not  prevent 
the  suffering  of  mental  pain  before  he  had 
knowledge  of  nuch  fact,,  when  the  telegram 
showed  that  there  was  a  probability  he  would 
have  been  able  to  go  in  time,  if  it  had  been 
promptly  delivered.  This  interpretation  of 
the  statute  is  just  and  fair  both  to  the 
telegraph  company  and  the  addressee,  as  it 
makes  the  liability  dependent  upon  facts  ex- 
isting at  the  time  of  delivery  and  which  can 
be  made  certain,  instead  of  being  based  upon 
drcumstances  that  are  uncertain,  and  subject 
to  the  caprice  of  others  not  parties  to  the 
contract  Furthermore^  the  request  set  out 
in  the  first  exception  was  substantially  the 
same  as  the  request  hereinbefore  mentioned, 
which  the  presiding  judge  charged,  except 
as  modified,  and  the  modification  was  teo 
favorable  to  the  appellant 

2.  Third  exception:  The  question  present- 
ed by  this  exception  has  been  adjudicated 
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in  the  recent  cases  of  Hellams  ▼.  Telegraph 
Co.,  70  S.  G.  83,  49  S.  B.  12,  and  Harrison 
T.  Telegraph  CJo.,  71  S.  C.  886,  61  a  B.  119. 
It  is  the  Judgment  of  this  court,  that  the 
Judgment  of  the  circuit  court  be  afsirmed. 

WOODS,  J.,  concurs  In  the  result 

JONES,  J.  (concurring).  In  this  action 
plaintiff  recovered  a  Judgment  for  $700  for 
alleged  negligence  and  willfulness  in  failing 
to  promptly  deliver  a  telegram  addressed  to 
plaintiff  by  his  sister,  Dora  Hughes,  in 
these  words:  ''John  killed  at  Panasoffkee 
at  mill  this  morning."  "John"  was  a  broth- 
er of  the  plaintiff.  The  message  was  filed 
with  the  defendant  at  Coleman,  Fla.,  at 
11:45  a.  m.,  December  18,  1905,  according  to 
the  testimony  of  one  of  plaintiff's  witnesses, 
or  at  12:30  p.  m.  of  that  day,  according  to 
the  time  of  filing  as  entered  by  the  defend- 
ant on  the  message  blank.  This  was  Oen- 
tral  time,  which,  according  to  the  evidence, 
is  one  hour  earlier  than  Eastern  time  pre- 
vailing in  South  Carolina;  that  is  to  say,  the 
message  was  filed  with  defendant  company 
at  12:45  p.  m.,  or  1:30  p.  m.,  December  18, 
1905,  for  transmission  to  plaintiff  at  Heath 
Springs,  S.  C.  The  message  arrived  at 
Heath  Springs  at  8  o'clock  a.  m.,  December 
19,  1905,  and  wa«  not  delivered  to  the  plain- 
tiff, residing  in  Heath  Springs,  until  2  o'clock 
p.  m.,  of  that  day.  The  burial  took  place  at 
Adamsville  graveyard,  8  miles  from  Cole- 
man and  1^  miles  from  the  home  of  the 
deceased,  between  8  and  4  o'clock  p.  m., 
December  19th,  Central  time,  or  between  2 
and  3  o'clock  p.  m..  Eastern  time.  The 
funeral  was,  therefore,  had  in  Florida  a 
few  minutes  aftr  the  delivery  of  the  tele- 
gram in  South  Carolina.  The  plaintiff, 
some  time  during  the  afternoon  of  Decem- 
ber 19th,  one  hour  after  the  receipt  of  the 
message,  as  he  testified,  but  at  5:11  p.  m., 
according  to  the  time  of  receiving  entered 
on  the  message,  sent  his  sister  the  following 
message:  "Telegram  received  at  2  p.  m. 
Will  come  if  possible."  The  plaintiff  testi- 
fied that  he  hesitated  about  wiring  at  that 
time,  as  he  thought  the  funeral  would 
probably  be  over  with  then.  He  further 
testified  that,  if  the  message  had  been 
promptly  delivered  to  him  on  the  18th,  he 
would  have  immediately  wired  that  he  was 
coming,  and  that  if  it  had  been  delivered 
to  him  before  8  p.  m.  of  that  day  he  could 
have  taken  a  train  leaving  Heath  Springs 
that  afternoon  and  could  have  reached  Cole- 
man, Fla.,  the  next  day  on  train  due  to  ar* 
rive  there  at  2:35  p.  m.,  according  to  his 
testimony,  but  according  to  the  testimony 
of  Mr.  R.  A.  Long,  for  the  defendant,  at 
3:05  p.  m.  The  train  did  not  actually  ar- 
rive at  Coleman,  Fla.,  on  the  19th  of  Decem- 
ber, until  after  the  funeral,  which  took 
place  between  8  and  4  o'clock.  Miss  Dora 
Hughes  testified  that  the  burial  was  not 
postponed  for  the  arrival  of  plaintiff  be- 


cause she  failed  to  hear  from  him,  and  did 
not  know  whether  he  was  coming  or  not; 
that  she  expected  hourly  a  reply  from  plain- 
tiff as  to  when  he  would  come  on,  but  no 
message  was  received  from  plaintiff  until 
the  afternoon  of  December  19,  1903,  after 
the  burial;  that  she  sent  a  conveyance  two 
or  three  times  to  the  nearest  railroad  sta- 
tion to  meet  plaintiff,  whom  she  expected 
by  every  trafii.  The  plaintiff  left  Heath 
Springs,  S.  C,  for  Coleman,  Florida,  on  the 
morning  of  the  20th,  and  arrived  on  the 
afternoon  of  the  2l8t,  two  days  after  the 
funeral.  The  complaint  alleged  that,  if  said 
message  had  been  promptly  transmitted  and 
delivered,  plaintiff  could  have  wired  to  his 
family  at  Coleman  when  he  would  arrive 
there,  and  could  have  left  on  an  afternoon 
train  on  December  18^  1903,  and  arrived  at 
Coleman  at  2 :45  p.  m.  on  December  19, 1903, 
in  plenty  of  time  to  have  attended  the  funeral 
of  his  dead  brother,  of  which  consolation  he 
was  deprived  by  said  delay  in  delivering  the 
message ;  that  by  reason  of  this  willful,  wan- 
ton, and  gross  negligence  of  defendant,  in  fail- 
ing to  promptly  transmit  and  deliver  the 
said  message,  plaintiff  was  caused  great 
mental  anguish,  "not  to  have  had  the  privi- 
lege of  seeing  his  dead  brother's  face  for 
the  last  time,  and  of  being  with  the  family 
before  the  burial,  and  of  attending  the 
burial."  The  foregoing  statement  will  en- 
able us  to  better  understand  the  application 
of  defendant's  requests  to  charge,  which 
were  refused  by  the  circuit  court,  and  to 
which  exceptions  have  been  taken. 

1.  First  exception:  The  defendant  re- 
quested the  court  to  charge  the  Jury  as  fol- 
lows: "The  court  charges  you  that  before 
the  plaintiff  is  entitled  to  recover  for  men- 
tal anguish,  he  must  show  (1)  not  only  that 
the  defendant  telegraph  company  did  not  ex- 
ercise reasonable  diligence  or  ordinary  care 
in  delivering  the  message;  but  (2)  that,  had 
it  been  delivered  without  the  unreasonable 
delay  alleged,  the  plaintiff,  after  receiving  it, 
by  the  exercise  of  reasonable  diligence,  could 
have  seen  his  dead  brother's  face,  and  have 
been  with  the  family  before  the  burial, 
and  could  have  attended  the  burial  of  his  < 
deceased  brother,  and  that  he  not  only 
could  have  done  so,  but  that  he  would  have 
done  80."  It  is  alleged  that  this  is  a  cor- 
rect statement  of  the  law  and  applicable 
to  the  facts  in  issue.  It  is  a  well  under- 
stood rule  that,  when  a  request  to  charge 
is  presented  to  the  court  containing  both 
sotmd  and  unsound  propositions  of  law,  it 
is  not  the  duty  of  the  court  to  separate 
the  charge  and  Instruct  the  Jury  as  to  that 
portion  of  the  charge  which  Is  correct,  but 
the  court  may,  without  committing  reversi- 
ble error,  refuse  the  request.  While  the 
proposition  of  law  contained  in  the  first 
clause  of  the  above  request  is  undoubtedly 
correct,  that  contained  in  the  second  clause 
is  not  wholly  free  from  error.  The  com- 
plaint alleged  three  matters  the  deprivation 
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of  which  caused  mental  saffering:  (1)  The 
priyilege  of  seeing  his  dead  brother's  face 
for  the  last  time;  (2)  of  being  with  the 
family  before  the  burial;  (3)  of  attending  the 
burial.  The  deprivation  of  any  one  of  these 
priYlleges  or  consolations,  if  due  to  the  neg- 
ligent conduct  of  defendant,  would  have 
afforded  ground  of  recoyery  for  resulting 
mental  suffering;  but  the  request  to  charge 
made  recovery  dependent  on  the  deprivation 
of  all  said  privileges.  Damages  for  mental 
anguish  are  recoverable  when  such  damages 
are  the  natural  and  proximate  result  of  the 
negligence  charged.  It  Is,  therefore,  doubt- 
less true  that  mental  suffering  cannot  be 
said  to  so  arise.  If  the  sufferer  by  the  use 
of  the  means  and  instrumentalities  available 
after  prompt  delivery  of  a  telegram  could 
not  have  secured  to  himself  the  privilege 
the  deprivation  of  which  caused  him  mental 
suffering,  or,  if  he  could  have  secured  such 
privilege  by  the  use  of  available  means, 
that  he  would  not  have  availed  himself 
of  such  means.  In  such  a  case,  the  mental 
suffering  arising  from  such  deprivation  is 
not  due  to  the  negligence  of  the  telegraph 
company,  but  to  an  efficient  Intervening 
cause  for  which  the  telegraph  company  is 
in  no  wise  responsible.  Whether  in  this  case 
the  failure  to  postpone  the  burial  for  the 
arrival  of  plaintiff  on  the  first  train  that 
would  have  been  available,  if  the  telegram 
had  been  promptly  delivered,  was  the  natu- 
ral and  proximate  result  of  the  negligent 
delay  in  delivering  the  telegram,  is  a  ques- 
tion that  may  more  properly  be  noticed  in 
considering  the  next  exception. 

The  second  exception  is  based  upon  the  re- 
fusal to  charge  the  following  request:  "The 
court  further  charges  you  as  a  matter  of  law 
that  the  plaintiff  can  only  recover  as  compen- 
satory damages  for  such  consequences  as 
were  wlttiln  the  contemplation  of  the  parties 
to  the  contract  at  the  time  of  the  sending  of 
the  telegram ;  that  is  to  say,  for  such  conse- 
quences as  naturally  and  reasonably  flow 
from  a  breach  of  the  contract  or  from  negli- 
gence in  ];>erf orming  any  duty  imposed  by  the 
contract  The  court,  therefore,  charges  you 
that  the  telegram,  constituting  the  written 
contract  out  of  which  this  action  arose,  is 
not  sufficient  to  put  within  the  contemplation 
of  the  defendant  telegraph  company  the  pos- 
sibility of  the  postponement  of  the  funeral 
or  buriaL  The  telegram  is  the  simple  an- 
nouncement of  the  death.  The  plaintiff  ls» 
therefore,  not  entitled  to  recover  damages  in 
the  way  of  compensation  for  mental  anguish 
on  account  of  not  being  able  to  see  his  dead 
brother  and  attend  his  burial,  as  alleged,  on 
the  ground  alone  that  if  he  had  received  the 
said  message  promptly  he  could  have  had  the 
funeral  postponed."  This  request  to  charge 
is  subject  to  criticism  in  assuming  that  the 
rule  as  to  damages  is  precisely  the  same 
whether  the  action  is  upon  a  contract  or  in 
tort  In  actions  for  damages  for  breach  of 
contract,  it  is  usual  to  say  that  compensa- 


tory damages  may  be  recovered  for  such  coii- 
sequences  as  are  within  the  contemplation  of 
the  parties  to  the  contract  at  the  time  of  con- 
tracting ;  but  in  an  action  in  tort  it  is  usual 
and  proper  to  say  that  compensatory  damages 
may  be  recovered  for  such  consequences  as 
naturally  and  proximately  result  from  the 
negligence  of  performing  a  duty  imposed  by 
law.  In  this  case  the  action  is  by  the  ad- 
dressee of  the  telegram,  and  his  right  of  ac- 
tion is  based  upon  a  breach  of  duty  imposed 
by  general  law,  although  such  duty  springs 
out  of  a  relation  arising  from  the  contract, 
and  the  defendant  is,  therefore,  responsible 
in  damages  for  mental  anguish  that  natural- 
ly and  proximately  resulted  from  breach  of 
duty  imposed  by  law  to  promptly  deliver  the 
telegram.  It  may  be  that  damages  may  re- 
sult as  a  natural  and  proximate  conse- 
quence of  an  act  or  omission,  and  yet  not  be 
within  the  actual  contemplation  of  the  parties 
at  the  time  of  the  contract,  unless  it  be  true 
that  a  party  must  be  conclusively  presumed 
to  contemplate  whatever  naturally  and  proxi- 
mately results  from  his  act  or  omission. 
But,  waiving  this  criticism  of  the  request  to 
charge,  we  are  disposed  to  respond  to  the 
question  sought  to  be  raised,  vis.,  when  it 
appears  that  the  plaintiff,  seeking  recovery 
for  mental  anguish  on  account  of  not  being 
able  to  attend  a  relative's  funeral,  could  not 
have  been  present  at  the  funeral  even  if  the 
message  involved  had  been  delivered  in  due 
time,  can  such  plaintiff  recover  on  the  ground 
that  if  the  message  had  been  reasonably  de- 
livered he  could  have  telegraphed  and  had 
the  funeral  postponed?  Appellant  submits 
that  he  could  not  unless  (1)  the  tenor  of  said 
message  was  such  as  to  put  the  telegraph 
company  on  notice  that  there  was  reasonable 
probability  of  the  postponement  of  the  f  uner* 
al  or  burial;  and  (2)  unless  it  appears  that 
he  would  have  had  the  funeral  postponed  for 
the  purpose  of  attending  it 

With  reference  to  the  second  reason  sug- 
gested above,  we  may  remark,  as  already 
stated,  that  there  was  evidence  that  plaintiff 
would  have  telegraphed  of  his  coming  if  the 
message  had  been  delivered  in  due  tlme^  and 
that  the  funeral  would  have  been  postponed 
until  his  arrival  on  December  Idth  if  notice 
of  his  coming  had  been  received.  So  that  the 
real  question  presented  is  whether  the  tenor 
of  the  message  was  such  as  to  put  the  tele- 
graph company  on  notice  that  there  was 
reasonable  probability  of  the  postponement 
of  the  funeral,  or,  more  accurately  stated, 
whether  the  failure  to  postpone  the  funeral 
was  a  natural  and  proximate  result  of  the  de- 
fendant's failure  to  deliver  the  message  in 
seasonable  time.  Appellant  cites  to  sustain 
its  contention  the  case  of  W.  U.  Tel.  Co.  v. 
Stone  (Tex.  Civ.  App.)  27  a  W.  144,  the  syl- 
labus of  which  is:  "In  an  action  for  delay 
in  delivering  a  telegram  announcing  the 
death  of  plaintiff's  mother,  plaintiff  cannot 
recover  for  mental  suffering  resulting  from 
not  being  able  to  attend  the  funeral*  where  it 
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appears  tbat  he  oould  not  bave  reached  the 
place  where  it  was  held  in  time  had  the  mes- 
sage been  promptly  delivered,  though  he  testi- 
fied that  he  would  have  wired  to  bare  it  put 
oif ."  To  the  same  effect,  appellant  cites  from 
Texas,  W.  U.  Tel.  CJo.  v.  Linn  (Sup.)  26  S.  W. 
490,  47  Am.  St  Rep.  58;  W.  U.  Tel.  Co.  v. 
Motley  (Sup.)  27  S.  W.  52;  W.  U.  Tel.  CJo.  v. 
Redinger  (Civ.  App.)  53  S.  W.  156;  Swear- 
Ingen  v.  W.  U.  Tel.  Ck>.  (Sup.)  78  S.  W.  491. 
The  foregoing  principle  may  be  correct,  if 
the  evidence  went  no  further  than  to  show 
that  plaintiff  would  have  wired  to  have  the 
funeral  postponed.  This  would  fall  short  of 
showing  that  the  funeral  would  have  been 
postponed  in  consequence  of  the  telegram,  a 
deficiency  of  evidence  in  the  Texas  cases 
which  was  supplied  in  the  present  case.  On 
the  contrary,  in  Telegraph  Co.  v.  Zane  (Tex. 
Civ.  App.)  25  S.  W.  722,  it  was  held  that 
(quoting  from  the  syllabus):  "A  telegram 
stating  that  J.  is  dangerously  sick  is  sufficient 
to  notify  the  company  that  J.  was  a  relation 
of  the  addressee,  that  it  was  sent  to  enable 
him  to  go  to  J.,  and  that  that  would  be  the 
probable  action  taken  on  its  receipt"  In  the 
case  of  Swearingen  v.  Tel.  Co.,  supra,  cited  by 
appellant,  it  was  held  that  (quoting  from  the 
syllabus)  "damages  from  a  father's  failure  to 
be  present  at  his  son's  funeral  on  account  of 
delay  in  the  transmission  of  a  telegram  read- 
ing, 'CJome,  Frank  is  dead,'  are  within  the 
contemplation  of  the  parties  to  the  contract 
of  transmission,  and  are  recoverable,  though 
a  reply  message  from  the  father  would  have 
been  necessary  to  secure  a  postponement  of 
the  funeral,  so  as  to  admit  of  his  reaching  the 
place  of  interment  in  time."  The  only  dif- 
ference between  that  case  and  this  case  is 
that  the  telegram  in  the  Swearingen  Case 
contained  the  word  "come^'  in  addition  to  the 
notification  as  to  death.  But  we  do  not  re- 
gard the  difference  as  essential  in  principle. 
When  the  message  relates  to  the  serious 
illness  or  death  of  a  person,  a  telegraph  com- 
pany is  bound  to  take  notice  that  the  ad- 
dressee has  an  interest  in  the  subject  of  the 
message,  and  that  in  the  case  of  a  near 
relative  the  probability  is  that  the  addressee 
will  follow  the  promptings  of  nature  and  re- 
spond to  the  message,  and,  if  possible,  at  once 
set  out  to  attend  the  sick  bedside  or  the 
funeral,  as  the  case  may  be.  The  telegraph 
company  is  bound  to  know  that  mental  suf- 
fering may  be  the  result  of  failure  to  deliver 
a  death  message,  and  whether  it  thinks  of  it 
or  has  it  in  actual  contemplation  at  the  time 
of  the  contract  of  transmission  is  of  no  conse- 
quence, provided  the  mental  suffering  results 
naturally  and  proximately  from  its  negli- 
gence In  doing  its  duty. 

In  the  case  of  Harrison  v.  Berkley,  1  Strob. 
525,  47  Am.  Dec.  678,  a  slaves  death  was 


held  to  be  the  natural  and  proximate  result 
of  the  sale  of  liquor  to  him  in  violation  of 
law,  which  produced  Intoxication,  which  re- 
sulted in  exposure,  from  which  he  died.  In 
the  case  of  Pickens  v.  Railroad  Co.,  54  S.  CL 
504,  32  S.  E.  567,  it  was  held  proper  to  submit 
to  the  jury  whether  the  injury  to  the  plaintiff 
from  exposure  to  a  sudden  storm,  after  she 
left  the  depot  because  of  the  defendant's 
failure  to  provide  transportation  according  to 
contract,  was  the  natural  and  proximate 
result  of  such  breach  of  duty.  In  this  case 
there  was  some  evidence  tending  to  show  that 
the  failure  to  postpone  the  funeral  was  the 
result  of  the  failure  of  plaintiff  to  telegraph 
as  to  his  coming,  and  that  plalntiiTs  failure 
to  so  telegraph  and  to  take  the  train  for  Cole- 
man, Fla.,  on  the  afternoon  of  December  18th, 
was  the  result  of  the  long  delay  of  defendant 
in  delivering  the  telegram;  that  is  to  say, 
had  the  telegram  been  promptly  delivered, 
plaintiff  would  have  wired  at  once  that  he 
was  coming,  and  would  have  taken  a  train 
which  would  have  enabled  him  to  have 
reached  the  place  of  the  funeral  in  time. 
A  postponement  of  the  funeral  for  one  hour 
would  have  been  sufficient  Had  the  Judge 
charged  as  requested,  he  would  bave  taken 
from  the  Jury  a  question  which  properly  be- 
longed to  them;  it  being  their  province, 
where  there  is  any  evidence  at  all  tending 
that  way,  to  determine  whether  the  injury 
alleged  is  the  proximate  result  of  the  negli- 
gence charged. 

2.  The  third  exception  imputes  error  in 
refusing  to  charge  the  following  request: 
**The  question  of  what  compensatory  damages, 
If  any,  plaintiff  is  entitled  to  recover— that 
is  to  say,  the  measure  of  damages — ^is  gov- 
erned in  this  case  by  the  law  of  the  state  of 
Florida,  where  the  contract  for  sending  the 
message  Involved  was  made.  Under  the  law 
of  Florida,  any  mental  anguish  which  does 
not  accompany  or  proceed  from  a  physical 
injury  is  not  an  element  of  damage,  and  can- 
not be  recovered  on  account  of  a  breach  of 
contract  or  negligence.  I  therefore  charge 
you  tbat  the  plaintiff  is  not  entitled  to  re- 
cover in  this  case  for  the  mental  anguish  he 
claims  to  have  suffered  in  not  seeing  his  dead 
brother  and  attending  the  funeral,  as  alleged, 
due  to  any  breach  of  contract  by  the  tele- 
graph company,  or  negligence  in  transmitting 
and  delivering  the  telegram  involved.'*  The 
action  not  being  based  upon  a  Florida  con- 
tract, but  being  in  tort  for  a  breach  in  this 
state  of  a  duty  imposed  by  the  laws  of  this 
state,  it  was  proper  to  refuse  the  request 
Hellams  v.  Telegraph  C3o.,  70  S.  a  83,  49  S. 
B.  12;  Harrison  v.  Telegraph  Co.,  71  S.  a 
886,  51  S.  B.  119. 

The  exceptions  are  overruled,  and  the 
Judgment  of  the  circuit  court  is  affirmed. 
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(Sapreme  Court  of  South  Carolina.    Oct  7* 
1905.) 

L  Afpkax.  — Retixw  — SumoxBNOT  OF  Byi- 

DKNCX. 

Where,  in  an  action  for  personal  injuries, 
there  5vas  no  motion  of  nonsuit  as  to  the  cause 
of  action  for  punitive  damages,  and  no  request 
to  charge  that  the  plaintiff  was  not  entitled 
under  the  evidence  to  recover  the  same,  the 
Supreme  Court  cannot  inauire  if  there  was  any 
evidence  to  warrant  a  finding  of  the  same. 

2.  TBIAIr— iNSTBUOnONB. 

That  the  court  in  his  charge  states  an  ad- 
mitted fact  does  not  make  the  charge  one  on 
the  facts. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Gent.  Dig.  Trial,  H  432-434.] 

8.  Same— Nbcbssitt  or  Requxst. 

Where  modifications  of  instructions  are  de- 
sired, requests  submitting  such  modifications 
should  be  submitted. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  46» 
Cent.  Dig.  Trial,  S  62ai 

4.  Same. 

An  instruction  as  to  elements  of  damage 
In  an  action  for  personal  injuries  which  have 
universal  judicial  recognition  is  not  a  charge 
on  the  facts,  where  the  fact  of  injury  was  not 
in  dispute. 

5.  Masteb  and  8ebvari>— Dangebous  Apfu- 

AIVCES. 

The  law  imputes  to  the  master  the  knowl- 
edge of  danger,  though  latent,  in  the  use  of  ap- 
pliances which  he  provides  for  his  servant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  d4, 
Cent.  Dig.  Master  and  Servant,  S  246.] 

6u  Same. 

The  test  of  a  master's  duty  in  furnishing 
appliances  is  whether  he  furnished  such  as 
were  reasonably  safe,  and  not  whether  they 
were  of  the  character  **ordinarily  in  use." 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  84 
Cent  Dig.  Master  and  Servant,  §(  173,  17&] 

7.  APFEAii  ^  Review  —  EzospnonB  to  Evi- 
dence. 

Exceptions  to  the  admission  of  evidence 
will  not  be  considered,  where  no  grounds  are 
stated  in  the  printed  case  or  the  argument. 

Ed.    Note. — ^For   cases  In  point,   see  voL  .8, 
Cent.  Dig.  Appeal  and  Error,  |  4259.] 

8.  TbIAI/— InSTBUOnONS— REPETmON. 

Where  the  court  has  already  charged  that 
a  master  is  not  liable  for  injury  due  to  the 
ordinary  hazards  of  the  business  or  the  negli- 
gence of  the  servant,  failure  to  repeat  the  in- 
struction in  plaintiff's  request  as  to  the  master's 
duty  to  fumfsh  safe  appliances  is  not  error. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent.  Dig.  Trial,  »  651-«59.] 

9.  Same. 

Where  all  the  main  issues  in  the  cause  are 

covered   by    the   charge,    failure   to   charge    a 

proposition  not  oovered  by  request  is  not  error. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 

Cent.  Dig.  Trial,  H  627,  630.] 

10.  Masteb  and  Servant  —  Defect  ih  Ap* 
pulances—Knowledge  ov  Master. 

Where  a  master  supplies  an  appliance,  and 
has  knowledge  of  a  defect  therein,  he  cannot 
escape  liability  for  injury  to  a  servant  from  the 
defect,  on  the  ground  that  the  duty  of  the  serv- 
ant was  to  inspect  the  machinery,  and  that  he 
failed  to  discover  the  defect,  where  he  gave  no 
notice  of  the  same. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  84^ 
Cent.  Dig.  Master  and  Servant,  S  299.] 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Edgefield  County;  Purdy,  Judge. 

Action  by  A«  H.  Jennings  against  the  Edge- 
field Manufactnring  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

The  following  are  the  defendant's  excep- 
tions: 

"(1)  Excepts  because  his  honor  erred  in 
charging  the  jury  that  'it  was  the  duty  of  the 
defendant  company  to  keep  the  means  and 
appliances  and  machinery  in  proper  condi- 
tion, to  keep  them  in  proper  repair,'  whereas 
he  should  have  charged  the  jury  that  it  was 
the  duty  of  the  defendant  company  to  furnish 
proper  machinery  and  appliances  to  the  en- 
gineer, to  plaintiff  herein,  to  enable  him  to 
operate  the  machinery,  and  it  was  the  duty 
of  the  engineer  to  use  said  appliances  in 
such  a  manner  as  to  keep  the  machinery  and 
appliances  in  proper  repair  and  in  a  rea- 
sonably safe  condition. 

*'(2)  Excepts  because  his  honor  erred  in 
charging  the  jury  as  follows:  'Where  a  per- 
son in  the  employment  of  another  is  injured 
through  the  default  or  neglect  of  the  master 
who  employs  him,  and  the  injury  is  due  to 
said  fault  or  neglect,  then  the  party  can  re- 
cover.' It  is  respectfully  submitted  that  this 
is  a  charge  upon  the  facts  and  in  violation  of 
the  Constitution,  in  that  the  judge  assumes 
that  there  was  an  injury. 

"(8)  Excepts  because  his  honor  erred  in 
charging  the  jury  that  they  'might  give  puni- 
tive damages  in  this  case,'  when  there  is  no 
testimony  showing  willfulness,  recklessness, 
wantonness,  and  disregard  of  the  servant's 
rights. 

"(4)  Excepts  because  his  honor  erred  in 
charging  the  jury  as  follows:  ^Was  his  in- 
jury due  to  the  negligence  of  the  defendant, 
the  ordinary  negligence  of  the  defendant,  in 
the  situation  in  which  the  plaintiff  was 
placed?  It  is  respectfully  submitted  that 
this  is  a  charge  upon  the  facts,  and  in  viola- 
tion of  the  Constitution,  in  that  the  judge 
assumes  that  the  plaintiff  was  injured. 

"(5)  Because  his  honor  erred  in  charging 
as  follows:  'Was  his  injury  due  to  the  negli- 
gence of  the  defendant,  the  ordinary  negli- 
gence of  the  defendant,  in  the  situation  in 
which  the  plaintiff  was  placed?  If  so,  he  can 
recover  such  actual  or  compensatory  damages 
as  may  be  entitled' — ^whereas  he  should  have 
charged  that  if  the  defendant  was  negli- 
gent and  the  plaintiff  did  not  contribute  to 
that  negligence  of  the  defendant  was  the 
sole  and  proximate  cause  of  the  Injury,  if 
there  was  an  injury,  then  he  could  recover 
actual  damages. 

"(6)  Because  his  honor  erred  in  charging 
the  jury  in  reference  to  punitive  damages; 
there  being  no  testimony  upon  which  the 
jury  could  infer  or  conclude  that  the  de- 
fendant acted  in  a  reckless,  willful  manner, 
or  in  utter  disregard  of  the  plaintiff's  rights. 

''(7)  Because  his  honor  erred  in  charging 
the  second  request  of  the  plaintiff;  that  is: 
'It  is  the  duty  of  the  master  to  provide  suits- 
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ble  machinery  and  appliances  and  keep  them 
in  proper  repair,  and  the  employ^  has  the 
right  to  assume  that  the  master  has  dis- 
charged his  duty  in  this  respect*  and  is  not 
hound  to  exercise  care  in  ascertaining  wheth- 
er the  master  has  so  acted.'  The  judge 
should  have  charged  in  this  case  that  it  was 
the  duty  of  the  plaintiff,  acting  as  engineer 
in  charge  of  this  machinery  and  appliances, 
to  keep  the  same  in  proper  repair. 

*'(8)  Because  the  judge  erred  in  charging 
the  jury  the  third  request  of  the  plaintiff; 
that  is:  *A  master  is  liable  for  injury  to 
his  servant  caused  by  his  own  negligence  or 
the  negligence  of  any  person  representing 
him,  and  the  person  employed  to  do  anything 
which  is  the  master's  duty  to  do  is  the  mas- 
ter's representativa' 

"(9)  Because  the  judge  erred  in  charging 
the  tifth  request  of  the  plaintiff:  'If  there  is 
a  defect  in  appliances,  inclusive  of  a  place 
to  work,  then  whether  a  servant  is  guilty  of 
contributory  negligence  by  remaining  in  the 
employ  of  the  master  after  knowledge  of 
such  defect  is  a  question  for  the  jury.' 

"(10)  Because  the  judge  erred  in  charging 
the  sixth  request  of  the  plaintiff;  that  is  to 
say:  'There  can  be  no  assumption  of  risk 
by  an  employ^  without  knowledge  of  the  risk, 
as  the  doctrine  of  the  assumption  of  risk  de- 
pends upon  agreement  or  waiver,  which  de- 
pends upon  such  knowledge.' 

"(11)  Because  the  judge  erred  in  charging 
the  eighth  request  of  the  plaintiff;  that  is: 
'It  is  the  duty  of  the  master,  when  a  serv- 
ant is  set  to  work  in  a  dangerous  place  or 
with  dangerous  machinery,  material,  or  other 
appliances,  where  he  knows  or  ought  to  know 
that  the  servant  is  not  aware  of  the  danger, 
to  notify  him  of  the  same.' 

"(12)  Because  the  judge  erred  in  charging 
the  ninth  request  of  the  plaintiff;  that  is: 
'The  physical  and  mental  pain  and  suffering 
which  the  plaintiff  has  already  endured  by 
reason  thereof,  and  also  that  which  he  la 
likely  to  experience  in  the  future  by  reason 
thereof,  the  Impairment  of  health,  resulting 
from  such  injury  or  sickness,  the  pecuniary 
loss  sustained  up  to  the  trial  of  the  case,  and 
the  pecuniary  loss  to  earn  in  the  future'— 
because  this  is  a  charge  upon  the  facts  and  is 
a  violation  of  the  Oonstitution. 

"(13)  Because  the  judge  erred  in  charging 
the  tenth  request  of  the  plaintiff;  that  is: 
'If  the  jury  find  that  the  plaintiff  was  in- 
jured by  wantonness  or  recklessness  on  the 
part  of  the  defendant,  and  that  such  wanton- 
ness and  recklessness  was  the  proximate 
cause  of  the  injury,  then  he  would  be  en- 
titled to  punitive  damages,  the  amount  be- 
ing in  the  discretion  of  the  jury'— there  be- 
ing an  entire  absence  of  any  testimony  show- 
ing recklessness  or  wantonness  on  the  part 
of  the  defendant  towards  the  plaintiff,  it  be- 
ing the  special  duty  of  the  plaintiff  to  look 
after  this  special  machinery  and  appliance, 
and  because  the  charge  does  not  limit  the 
jury  to  the  amount  fixed  in  the  complaint 


"(14)  Because  the  judge  erred  in  charging 
the  jury  the  twelfth  request  of  the  plaintiff; 
that  is:  'The  law  imputes  to  the  master  the 
knowledge  of  the  danger,  even  though  latent, 
in  the  use  of  instrumentality  with  which  he 
provides  the  servant  He  cannot  escape  lia- 
bility by  showing  he  is  ignorant  of  the  fact, 
unless  he  could  further  show  that  by  use  of 
due  diligence  he  could  not  have  discovered 
the  danger.' 

"(15)  Because  the  judge  erred  in  refusing 
to  charge  the  defendant's  request  to  charge 
No.  6,  as  same  was  written,  but  by  elimina- 
tion therefrom  the  words,  'and  of  the  charac- 
ter ordinarily  in  use' — ^the  said  request  as 
written  being  as  follows:  *(6)  It  is  not  the 
duty  of  the  employer  to  furnish  the  best  ma- 
chinery and  appliances  that  are  obtainable. 
His  duty  is  discharged  when  he  furnishes 
machinery  and  appliances  which  are  reason- 
ably safe  and  suitable,  for  the  intended  use 
and  of  the  character  ordinarily  in  use,  having 
regard  for  the  character  of  the  services  re- 
quired.' 

"(16)  Because  his  honor  erred  in  permit- 
ting the  plaintiff's  attorney  to  ask  the  follow- 
ing question,  and  the  same  over  objection: 
'Q.  You  did  not  accept  |90  to  pay  for  your 
damages?    A.  No,  sir.' 

"(17)  Because  the  court  erred  in  allowing 
J.  T.  Robinson  to  testify  'that  he  saw  Mr. 
Sossaman  taking  it  out  once'  (take  the  pipe 
out  once),  and  allowed  the  witness  to  testify, 
over  objections  of  the  defendant  with  refer- 
ence to  taking  up  a  pipe  by  Mr.  Sossaman, 
three  or  four  years  prior  to  the  accident 

"(18)  Because  the  judge  did  not  allow 
the  witness  of  the  defendant  J.  H.  Walker, 
to  answer  the  following  question,  on  objec- 
tion by  plaintiff's  attorney:  'Q.  If  Jennings 
allowed  the  fireman  to  stop  up  the  pipe,  whose 
carelessness  would  it  be?' 

"(19)  Because  his  honor  erred  in  charging 
the  first  request  of  the  plaintiff  to  charge 
as  follows:  'The  master  is  bound  to  use 
ordinary  care  in  providing  a  reasonably  safe 
place  in  which,  and  reasonably  safe  and 
proper  appliances  and  Instruments  with 
which,  the  servant  may  do  his  work.  Ap- 
pliances include  a  place  to  work' — ^without 
adding  the  proper  qualification,  that  the 
ordinary  hazards  of  business  are  excepted, 
and  that  the  plaintiff  (servant)  must  not 
rashly  and  deliberately  expose  himself  to 
unnecessary  and  unreasonable  risks. 

"(20)  Because  his  honor  erred  in  his 
general  charge  as  a  whole  in  not  instructing 
the  jury,  in  the  light  of  the  circumstances 
of  this  case,  that  among  the  assumptions  of 
risks  of  an  employ^  incident  to  the  business 
are  the. carelessness  of  those  at  least  in  the 
same  work  or  employment  with  whose  habit 
conduct  and  capacity  he  has  in  the  course 
of  his  duties  and  opportunities  become  ac- 
quainted, and  against  whose  negligence  or 
Incompetence  he  may  take  such  precaution 
as  his   inclination  or  judgment  may  suggest 

"(31)  Because  his  honor  erred  in  his  gener- 
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al  charge  in  not  making  clear  to  the  Jury 
the  distinction  between  the  duty  of  a  mas- 
ter and  servant,  with  reference  to  third 
parties  and  the  neglect  of  the  servant  to  do 
the  very  thing  required  of  him  in  his  duties, 
and  in  not  charging  the  Jury  that  if  in  this 
case  it  was  the  duty  of  the  plaintiff  as  serv- 
ant, as  engineer,  to  look  after  the  engine 
room  and  its  fixtures  and  pipes,  and  the 
plaintiff,  as  such  engineer,  failed  to  look 
after  the  same,  and  if  the  negligence  brought 
about  the  conditions  which  resulted  in  his 
injury,  if  he  was  injured,  then  he  could  not 
recover." 

Tompkins  ft  Wells,  Sheppard  Bros.,  N.  Q. 
Evans,  and  Mordecai  ft  Gadsden,  for  appel- 
lant. J.  Wm.  Thurmond,  S.  Mc6.  Slmkins, 
and  Jas.  H.  Tillman,  for  respondent 

WOODS,  J.  The  plaintiff,  who  was  an 
engineer  at  defendant's  mill,  in  charge  at 
night  of  the  engine  and  boiler  and  of  the 
pipes  attached  to  them,  was  injured  while 
going  from  the  engine  to  the  pump  by  step- 
ping into  a  pool  of  hot  water,  made  by  the 
breaking  of  a  defective  underground  pipe. 
The  Judgment  was  for  the  plaintiff,  and  the 
defendant  appeals. 

Gardner,  master  mechanic  of  the  mill,  un- 
der whom  plaintiff  worked,  testified  his  own 
duties  **were  to  keep  up  the  machinery  and 
to  see  that  everything  was  in  running  con- 
dition." His  testimony,  and  that  of  other 
witnesses  for  plaintiff,  was  to  the  effect  that 
before  the  accident  he  had  twice  seen  the 
pool  of  hot  water,  and  his  attention  had 
been  called  to  the  defective  pipe,  and,  in- 
stead of  repairing  it,  being  ''pushed  up  with 
work,"  he  "poked  in  cinders'*  to  stop  the 
bole,  and  ''Just  let  ft  go."  He  stated  also 
that  he  had  talked  to  the  superintendent 
about  the  defective  pipe  a  few  days  before 
tbe  accident  This  witness  further  says,  up- 
on examination  after  the  accident  he  found 
the  pipe  "corroded  and  eat  up  with  rust ;  lit- 
tle bubbles,  holes,  all  through  it"  The 
plaintiff  was  on  duty  only  at  night,  and  tes- 
tified he  had  no  Information  before  the  ac- 
cident that  there  had  been  a  leak  or  that 
the  pipe  was  defective.  There  were  two 
ways  of  going  from  the  engine  to  the  pump 
nsed  by  the  employes  of  the  mill— one 
through  the  door,  and  the  other  through  a 
window.  The  plaintiff  was  injured  on  the 
way  that  led  to  the  window,  whereas,  if  he 
had  gone  through  the  door,  the  accident 
could  not  have  occurred.  The  superintend- 
ent, Spencer,  testified  he  had  given  both 
Gardner  and  Jennings  specific  instructions 
not  to  allow  any  one  to  use  the  way  through 
the  window.  He  denied  the  knowledge  im- 
puted to  him  by  Gardner,  the  master  me- 
chanic, of  the  defects  which  were  alleged  to 
have  caused  the  injury.  There  was  evidence 
on  the  part  of  defendant  to  the  effect  that 
the  pipe  was  stopped  at  its  vent  by  clinkers 
dnmpM  there  by  the  fireman,  who  was  work- 
ing under  the  direction  of  the  plaintiff,  and 


that  the  steam  and  hot  water  would  not 
have  escaped  and  made  the  pool,  but  for 
this  stoppage.  The  foregoing  statement  in- 
dicates the  issues  of  fact  with  sufficient 
clearness  for  an  understanding  of  the  ques- 
tions of  law  made  by  the  appeal. 

1.  The  record  furnishes  no  ground  for 
this  court  to  inquire  whether  there  was  any 
evidence  to  warrant  a  verdict  for  punitive 
damages.  There  was  no  motion  for  a  non- 
suit as  to  the  cause  of  action  for  punitive 
damages,  and  no  request  to  charge  that  un- 
der the  proof  the  plaintiff  was  not  entitled 
to  such  damages.  In  the  absence  of  such 
action  on  the  part  of  the  defendant,  it  was 
not  reversible  error  for  the  circuit  Judge  to 
charge  the  general  law  applicable  to  that 
cause  of  action.  This  disposes  of  the  third, 
sixth,  and  thirteenth  exceptions. 

2.  The  second  and  fourth  exceptions  fail 
because  It  is  too  manifest  for  anything 
more  than  mere  statement  that  when  the 
circuit  Judge  said,  "Where  a  person  in  the 
employment  of  another  is  injured  through 
the  default  or  neglect  of  the  master  who 
employs  him,  and  the  injury  is  due  to  said 
fault  or  neglect  then  the  party  can  recover," 
he  announced  a  proposition  of  law  and  did 
not  charge  on  the  facts.  Plaintiff's  injury 
was  no  more  in  dispute  than  his  name,  and, 
as  has  been  often  said  by  this  court,  it  was 
not  error  for  the  circuit  Judge  to  assume 
the  fact  in  his  charge. 

The  fifth  exception  cannot  be  sustained, 
because  the  charge  fully  and  clearly  stated 
the  law  as  to  contrlbutoiy  negligence  as 
requested  by  defendant 

8.  The  appellant  fails  to  state  in  what 
respect  the  propositions  taken  from  the 
charge  in  the  eighth,  ninth,  tenth,  and  elev- 
enth exceptions  are  erroneous.  They  are  as 
follows: 

"A  master  is  liable  for  injury  to  his  serv- 
ant caused  by  his  own  negligence  or  the 
negligence  of  any  person  representing  him, 
and  the  person  employed  to  do  anything 
which  is  the  master's  duty  to  do  is  the  mas- 
ter's representative. 

"If  there  is  a  defect  In  appliances,  inclu- 
sive of  a  place  to  work,  then  whether  a  serv- 
ant is  guilty  of  contributory  negligence  by 
remaining  in  the  employ  of  the  master  after 
knowledge  of  such  defect  is  a  question  for 
the  Jury. 

"There  can  be  no  assumption  of  risk  by 
an  employ^  without  knowledge  of  the  risk, 
as  the  doctrine  of  assumption  of  risk  de- 
pends upon  agreement  or  waiver,  which  de- 
pends upon  such  knowledge. 

"It  is  the  duty  of  the  master,  when  a  serv- 
ant is  set  to  work  in  a  dangerous  place  or 
with  dangerous  machinery,  material,  or  other 
appliances,  where  he  knows,  or  ought  to 
know,  that  the  servant  is  not  aware  of  the 
danger,  to  notify  him  of  the  same." 

No  one  will  dispute  that  these  are  correct 
general  statements  of  the  law.  If  instruc- 
tions were  desired  as  to  what  constitutes 
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representation  of  the  master  and  what  the 
duties  of  the  master  are,  or  when  assump- 
tion of  the  risk  may  be  presumed  from  re- 
maining In  the  employment  of  the  master 
after  knowledge  or  notice  of  the  defect 
and  of  the  danger,  and  as  to  when  such 
notice  or  knowledge  will  be  Imputed,  re- 
quests should  have  been  submitted  covering 
the  modification  or  elaboration  desired. 
State  V.  Kendall.  64  S.  C.  192,  32  S.  B.  300; 
Crosswell  v.  Association,  51  S.  0.  103,  28  S. 
E.  200;  State  y.  Adams,  68  S.  O.  421,  47  & 
B.  676,  and  authorities  cited. 

4.  The  defendant  insists  by  his  twelfth  ex- 
ception that  a  charge  on  the  facts  was  con- 
tained in  the  following  instruction:  "If  the 
jury  believe  from  all  the  evidence  that  the 
defendant  is  liable  to  the  plaintiff  for  dam- 
ages in  this  case,  in  estimating  the  same 
you  may  consider  the  following  elements  of 
damages,  if  you  find  them  to  exist  in  this 
case:  Loss  of  time  to  the  plaintiff;  expense 
incurred  by  reason  of  Injury  or  sickness,  if 
there  was  any,  the  physical  and  mental  pain 
and  suffering  which  the  plaintiff  has  already 
endured  by  reason  thereof,  and  also  that 
which  he  is  liable  to  experience  in  the 
future  by  reason  thereof;  the  impairment 
of  health  resulting  from  such  injury  or  sick- 
ness; the  pecuniary  loss  sustained  up  to  the 
trial  of  this  case  by  reason  of  such  injury 
or  sickness,  and  the  pecuniary  loss  to  the 
capacity  to  earn  in  the  future.**  As  these 
elements  of  damage  have  universal  judicial 
recognition,  we  can  conceive  of  no  view,  and 
counsel  have  suggested  none,  in  which  this 
can  be  regarded  a  charge  "in  respect  to 
matters  of  fact";  the  fact  of  injury  not  be- 
ing in  dispute. 

5.  The  charge  as  to  the  duty  of  the  mas- 
ter to  use  due  diligence  to  discover  latent 
defects,  quoted  in  the  fourteenth  exception, 
Is  in  accordance  with  the  rule  laid  down  in 
Chase  v.  Electric  Ck>.,  64  S.  a  215,  41  & 
B.  899. 

6.  The  test  of  a  master's  duty  in  furnish- 
ing appliances  is  whether  he  furnished  such 
as  were  reasonably  safe  and  suitable,  not 
whether  they  are  "of  the  character  ordina- 
rily in  use,"  and  therefore  the  words  just 
quoted  from  the  defendant's  request  on  this 
subject  were  properly  stricken  out  Lowrl- 
more  v.  Palmer  Mfg.  Ck).,  60  S.  (X  153,  88 
S.  B.  430. 

7.  In  the  sixteenth,  seventeenth,  and  eight- 
eenth exceptions  defendant  complains  of 
the  admission  and  the  exclusion  of  certain 
evidence,  but  no  grounds  are  stated  either  In 
the  printed  case  or  the  argument;  hence  we 
are  unable  to  consider  these  exceptions,  and 
assume  they  are  regarded  of  no  importance. 

8.  The  circuit  judge  having  already  char- 
ged in  effect  that  the  master  was  not  liable 
for  an  injury  due  to  the  ordinary  hazards 
of  the  business,  or  the  rashness  or  negli- 
gence of  the  servant  himself,  the  failure 
to  repeat  the  instruction  as  a  modification  of 
plalntllTs  request  bb  to  the  master's  dntj 


to  furnish  safe  appliances  and  a  safe  place 
obviously  was  not  error.  The  nineteenth 
exception  is  overruled. 

9.  The  twentieth  and  twenty-first  excep* 
tlons  complain  of  error  in  not  charging  cer- 
tain propositions  of  law.  The  circuit  judge 
made  a  general  and  comprehensive  charge, 
embracing  all  the  issues  as  they  had  been 
made  to  appear  to  him  In  the  course  of  the 
trial.  He  then  charged  every  request  sub- 
mitted by  the  defendant,  with  the  slight 
modification  above  referred  to  in  discussing 
the  fourteenth  exception.  These  requests  did 
not  include  the  proposition  which  it  is  now 
submitted  should  have  been  charged.  It  iji 
manifestly  too  late  to  submit  them  now. 

10.  The  defendant  strenuously  urges  that 
the  first  and  seventh  exceptions  should  be 
sustained.  They  are  fU3  follows:  "(1)  Ex- 
cept because  his  honor  erred  in  charging  the 
jury  that  *lt  was  the  duty  of  the  defendant 
company  to  keep  the  means  and  appliances 
and  machinery  in  proper  condition,  to  keep 
them  in  proper  repair,'  whereas  he  should 
have  charged  the  jury  that  it  was  the  duty  of 
the  defendant  company  to  furnish  prop^ 
machinery  and  appliances  to  the  engineer,  to 
plaintiff  herein,  to  enable  him  to  operate  the 
machinery,  and  it  was  the  duty  of  the  engi- 
neer to  use  said  appliances  in  such  manner  aa 
to  ke^  the  machinery  and  appliances  In 
proper  repair  and  in  a  reasonably  safe  C(m- 
dition.  *  *  *  (7)  Because  his  honor 
erred  in  charging  the  second  request  of 
the  plaintiff;  that  la:  'It  is  the  6ntf 
of  the  master  to  provide  suitable  mar 
chinery  and  appliances  and  keep  them  in 
proper  repair,  and  the  employ^  has  the  right 
to  assume  that  the  master  has  discharged  his 
duty  in  this  respect,  and  Is  not  bound  to 
exercise  care  in  ascertaining  whether  the 
master  has  so  acted.'  The  judge  should  have 
charged  in  this  case  that  it  was  the  duty  of 
the  plaintiff,  acting  as  engineer  in  charge  of 
this  machinery  and  appliances,  to  keep  the 
same  in  proper  repair." 

It  might  be  sufficient  to  say  that  the  modi* 
fications  now  suggested  were  not  presented  to 
the  circuit  judge;  but,  if  they  had  been,  it 
would  have  been  error  to  adopt  them.  The 
defendant's  position  is  that  it  was  the  duty 
of  the  plaintiff  to  see  that  the  pipes  were  in 
repair  while  he  had  charge.  Assimiing  thla 
to  be  the  duty  ordinarily  Incident  to  plain* 
tilTs  employment,  manifestly  the  defendant, 
as  master,  would  not  be  allowed  to  supply 
an  appliance  which  it  knew  to  be  defective, 
and  then  escape  liability  for  injury  to  its 
servant  (the  plaintiff)  due  to  the  defect,  on 
the  ground  that  he  waa  intrusted  with  the 
repair  of  the  appliance  and  failed  to  discover 
the  defect  Good  faith  in  such  case  imposes 
on  the  master  the  duty  to  make  known  the 
defect  From  the  statement  of  the  issues  of 
fact  made  at  the  beginning  of  this  opinion, 
it  will  be  seen  there  was  testimony  to  the 
effect  that  the  defendant,  through  its  super- 
intendent^  was  folly  advised  of  the  defect* 
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yet  it  failed  to  make  the  defect  known  to 
the  plaintiff,  and  he  was  in  entire  ignorance 
of  it  It  is  tme  the  snperintendent  denied 
the  knowledge  imputed  to  him,  but  npon  this 
point  the  testimony  raised  a  vital  issne  of  fad 
To  haye  charged  withont  qualification  that 
it  was  plaintiff's  dnty  to  keep  the  pipe  in 
repair  woald  have  placed  upon  him  responsi- 
bility to  discover  and  repair  a  defect  not 
known  to  him  as  servant,  without  respect  to 
the  duty  of  the  defendant,  as  master,  to  Im- 
part to  him,  as  servant,  the  actual  knowledge 
of  the  defect  imputed  to  it  by  some  of  the 
witnesses.  These  exceptions  are  therefore 
overruled. 

The  judgment  of  this  court  is  that  the 
jDdgment  of  the  circuit  court  be  afllrmed. 


(7S  8.  a  4t4) 

PROVXDBNCB  MACH.  00.  ▼.  BROWNING 
et  al. 

(Supreme  Court  of  South  Carolina,  June  80, 
1906.    On  Rehearing,  Oct.  7,  1906.) 

L  EviDKKCE — ^Declabatiokb. 

A  conversation,  between  two  partners  as  to 
taking  in  a  third  person  as  partner,  in  his  ab- 
sence,  is  inadmissible  on  the  question  of  part- 
nership 

2.  AFPBAT — ^HABlfUSS  ESBOB. 

Error  in  the  exclusion  of  evidence  is  harm- 
less, where  testimony  substantially  the  same  as 
that  excluded  was  afterwards  admitted. 

[Ed.   Note. — ^For  cases  in  point,  see  vol.  8» 
Cent  Dig.  Appeal  and  Error,  ff  ^0O4206.] 

8.  EvmcNca — QxTXsnoir  of  Fact. 

Evidence  of  a  contracting  par^  as  to 
whether  he  consented  to  a  variation  of  the  con- 
tract involved  is  a  question  of  fact*  and  not  of 
law,  and  admissible. 

[Ed.  Note. — For  cases  in  point,  see  voL  20» 
Cent  Dig.  Evidence,  H  2160»  2161.] 

4.  PART2VSB8BIP— What  OONBTTrXTTBS. 

There  cannot  be  a  partnership  without  an 
agreement,  express  or  implied,  and  a  person 
cannot  be  a  partner  unless  he  agrees  to  embark 
in  the  undertaking  and  to  share  in  the  profits 
and  ' 


[Ed.  Note. — ^For  cases  in  point,  see  voL  88, 
Gent  Dig.  Partnership,  H  4,  27.] 

5.  PanrdPAL  aivd  Age^vt — Powsbs  of  Aukzit. 
Where  an  agent  is  appointed  solely  to  rent 
the  land  of  his  principal,  or  to  do  whatever  he 
pleased  with  it  ne  has  no  authority  to  bind  his 
inindpal,  so  as  to  make  her  a  party  to  a  part- 
neraliip  involving  the  use  of  the  land. 

61  TUAIi — ^iKSTBUCnONB. 

Failure  to  charge  is  no  ground  for  an  ex- 
ception, where  there  was  no  request  to  charge. 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  46w 
Cent  Dig.  Trial,  f  627.] 

7.  AfFBAXt— BXOEFTIOKS  —  RSFTTSAL    OF     NkW 

Tbial. 

Where  an  exception  assigns  error  in  refusal 
to  grant  a  new  trial,  on  the  ground  that  the  un- 
contradicted evidence  showed  defendant  was  a 
partner,  it  cannot  be  sustained,  where  the  facts 
mentioned  in  the  exception  were  susceptible  of 
more  tlian  one  inference,  and  there  was  testi- 
mony tending  to  show  that  defendant  was  not 
a  partner. 

8.  GUARAWTY — DiBOHARGK  OF  GUABANTOB. 

A  guaranty  provided  that  if  the  debtor 
should  fail  to  pav  any  notes,  when  due,  given  in 
**pa7m«it*'  of  the  debt,  the  guarantors  would 
make  good  the  amounts  which  might  be  due  the 
creditor  In  aooordanoe  with  his  ocutract  with 


the  debtor.  Thereafter  the  creditor  sent  a  let- 
ter acknowledging  the  receipt  of  two  notes,  and 
continuing,  "Inclosed  please  find  statement  in 
settlement**  The  statement  set  forth  the 
amount  due  and  credited  the  debtor  with  re- 
oeipt  of  two  notes.  To  the  statement  was  add- 
ed, "Settled  as  above. '^  Held,  that  it  was  in- 
cumbent on  the  guarantors  to  establish  the  fact 
that  the  words  'In  settlement"  in  the  letter  and 
statement  were  used  in  a  different  sense  than 
the  word  "payment"  in  the  guaranty. 
9.  SAifc 

Where  imarantors  had  agreed  to  become 
liable  if  a  debtor  failed  to  pay  for  certain 
machinery  bought,  the  taking  of  negotiable 
paper  from  the  debtor  did  not  discharge  the 
guarantor,  where  the  agreement  with  the  guar^ 
antor  looked  to  the  execution  thereafter  of  ne- 
gotiable notes  by  the  debtor. 

Appeal  from  Ck>mmon  Pleas  Circnit  Oourt 
of  Lanrens  County;  Watts,  Jndge. 

Action  by  the  Providence  Machine  Oom- 
pany  against  M.  B.  Browning  and  others. 
From  Judgment  for  defendants,  plaintiff  ap- 
peals.   Reversed. 

N.  B.  Dial  and  F.  P.  McGowan,  for  appel- 
lant Ferguson  &  Featherstone  and  H.  J. 
Hayneewortb,  for  respondents. 

GARY,  A.  J.  Upon  the  third  trial  of  this 
case,  the  Jury  rendered  a  verdict  in  favor  of 
the  defendant  Mrs  M.  B.  Browning.  The 
facts  of  the  case  are  fully  set  out  in  the 
opinions  of  the  court  npon  the  former  ap- 
peals, reported  in  68  8.  C.  1,  46  S.  B.  G60, 
and  70  a  O.  148,  49  8.  B.  826. 

1.  The  first  exception  is  as  follows:  ^(1) 
Because  his  honor,  Jndge  Watts,  erred  in 
excluding  the  testimony  offered  at  the  trial 
by  the  plaintiff,  as  follows :  Striking  out  or 
excluding  the  following  statement  of  L.  W. 
O.  Blalock,  a  witness  for  the  defendant  on 
cross-examination:  'Q.  Had  you  any  con- 
versation with  your  father  about  the  mills? 
A.  Tea,  sir.  I  told  him  my  idea  about  build- 
ing a  mill,  and  he  wanted  me  to  make  a 
larger  mill.  Told  me  if  I  would  make  it  a 
10,000  spindle  mill,  he  would  help  me  if  I 
took  sister  in' — ^the  object  of  the  testimony 
being  to  show  the  conduct  of  James  and  L. 
W.  O.  Blalock,  two  of  the  partners,  in  pro- 
jecting the  enterprise  on  the  plan  of  associ- 
ating Mrs.  Browning  as  a  partner ;  the  error 
being  in  excluding  circumstantial  evidence 
bearing  upon  the  formation  and  identity  of 
the  members  of  the  partnership  of  the  Gold- 
ville  Manufacturing  Company."  Mrs.  Brown- 
ing was  not  present  when  the  conversation 
took  place,  and  the  testimony  was  therefore 
Irrelevant  Furthermore,  it  tended  to  show 
that  she  was  not  a  member  of  the  partner- 
ship at  the  time  of  the  conversation. 

2.  The  second  exception  Is  as  follows :  **(^ 
Excluding  the  testimony  of  L.  W.  O.  Blalock, 
a  witness  for  the  defendant,  on  cross-ex- 
amination, as  to  the  management  of  Mrs. 
M.  E.  Browning's  land  at  Goldville,  and  the 
disposition  of  her  land,  crops,  and  material 
in  connection  with  organizing,  building,  and 
equipping  the  cotton  mill  of  the  Goldville 
Manufacturing  Company,  the  object  of  the 
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testimony  being  to  show  that  Mrs.  Brown- 
ing's property,  with  her  knowledge  and  con- 
sent, was  applied  to  the  organization,  build- 
ing, or  equipping  of  the  Goldville  Manufac- 
turing Company;  the  error  of  the  exclusion 
being  to  prevent  the  plaintiff  from  showing 
the  existence  of  a  silent  or  a  dormant  part- 
ner, by  contribution  to  the  capital  stock." 
Testimony  substantially  the  same  as  that 
mentioned  in  the  exception  was  afterwards 
introduced  in  evidence  without  oblection, 
and  really  the  facts  do  not  seem  to  have 
been  in  dispute.  Under  these  circumstances 
there  was  no  prejudicial  error. 

The  third  exception  is  as  follows:  "(3) 
Excluding  the  testimony  of  L.  W.  O.  Bla- 
lock,  a  witness  for  the  defendant,  on  cross- 
examination,  as  to  how  much  stock  Mrs. 
Browning  was  to  have  in  the  corpora- 
tion of  the  Goldville  Manufacturing  Com- 
pany, the  object  being  to  show  the  re- 
lation of  Mrs.  Browning  to  the  partner- 
ship, by  her  relation  to  the  company,  upon 
the  principle  of  connection  between  effect 
and  cause;  the  error  being  prejudicial  in 
excluding  circumstantial  evidence  tending  to 
show  her  relation  to  the  partnership."  His 
honor,  the  presiding  Judge,  permitted  the 
introduction  of  the  testimony  for  the  puiv 
pose  which  the  appellant  contended  render- 
ed it  admissible. 

The  fourth  exception  was  abandoned. 

The  fifth  exception  is  as  follows:  "(6) 
In  excluding  the  testimony  of  L.  W.  C.  Bla- 
lock,  on  cross-examination,  as  follows:  'Q. 
What  was  the  Indebtedness  of  the  corpora- 
tion (Goldville  Manufacturing  Company)?* 
— ^the  object  of  the  testimony  being  to  show 
the  amount  of  debts  at  the  time  of  incor- 
poration and  the  identity  of  projectors  of 
the  corporation  who  contracted  debts;  the 
error  being  the  exclusion  of  circumstantial 
evidence  relating  to  the  partnership."  The 
question  arose  as  follows :  "Q.  I  believe  you 
said,  a  while  ago,  the  Goldville  Manufac- 
turing Company  went  through  bankruptcy — 
don't  you  know  the  Goldville  Manufacturing 
Company  was  sold?  A.  Yes,  sir.  Q.  So 
that  corporation  is  not  now  in  existence  at 
aU?  A.  No,  sir.  Q.  What  was  the  indebted- 
ness of  that  corporation?"  The  question 
had  reference  to  the  indebtedness  at  the  time 
of  its  bankruptcy,  and  not  to  indebtedness 
at  the  time  of  incorporation  as  set  out  In 
the  exception. 

8.  The  sixth  exception  is  as  follows:  ''(6) 
in  permitting  Mrs.  Browning,  as  a  witness, 
to  answer  the  following  question,  against 
plaintiff's  objection:  'State  whether  or  not 
you  consented  to  the  variation  of  this  con- 
tract, if  there  was  a  variation?' — ^the  error 
being  the  assumption  of  the  existence  of  an 
issuable  question  of  law  and  not  of  fact, 
and  propounding  to  the  witness  a  question 
of  law  and  not  of  fact"  Consent  may  be 
given  in  express  terms,  or  it  may  be  im- 
plied from  facts  and  circumstances.  The 
question  evidently  related  to  the  giving  of 


consent  in  express  terms,  and  this  involved 
a  question  of  fact 

The  seventh  exception  was  abandoned. 

4.  The  eighth  exception  is  as  follows:  "(8) 
Because  his  honor.  Judge  Watts,  erred  in 
charging  the  jury  as  follows:  'If  there  was 
no  agreement  between  Mrs.  Browning  and 
Mr.  Blalock,  as  alleged  in  the  complaint,  if 
there  was  no  mutual  agreement  to  embark 
in  an  undertaking,  and  if  she  did  not  agree 
to  enter  into  a  contract  with  them  and  go  in- 
to business  with  them  and  share  profits  and 
losses,  then  she  was  not  a  partner' — ^the  er- 
rors being  (a)  that  there  was  an  allegation  of 
a  partnership  agreement  in  the  complaint; 
(b)  that  it  left  the  impression  upon  the  jury, 
which  was  prejudicial,  that  it  was  necessary 
to  the  status  of  partnership  that  a  mutual 
agreement  should  be  entered  into  between 
the  parties  specifically  stipulating  that  they 
should  go  into  business  and  share  the  profits 
and  losses  as  between  them;  (c)  that,  while 
such  specific  and  express  agreement  would 
constitute  partnership,  such  a  status  could 
exist  between  two  or  more  persons  without 
any  agreement  to  that  effect,  as  by  contribut- 
ing labor,  capital,  or  skill  to  some  lawful  un- 
dertaking for  the  common  benefit  of  the  per- 
sons Interested."  There  cannot  be  a  partner- 
ship without  an  agreement,  express  or  Im- 
plied. Furthermore^  that  part  of  the  charge 
mentioned  In  the  exception  must  be  construed 
in  connection  with  the  entire  charge,  which 
shows  that  there  was  no  error. 

6.  The  ninth  exception  is  as  follows:  ''(9) 
He  erred  in  charging  the  jury  as  follows: 
'But  if  she  simply  turned  a  plantation  or  a 
house  or  anything  of  that  sort  over  to  him  to 
let  him  rent  it  or  collect  the  rent,  or  anything 
of  that  sort,  then  she  could  not  be  bound  by 
anything  that  he  did  which  was  In  excess 
of  the  authority.  If  Mrs.  Browning  was 
owner  of  a  tract  of  land,  and  did  not  give 
Mr.  Blalock  authority  more  than  to  take 
charge  and  rent  the  land  out  or  to  do  what  he 
pleased,  and  that  was  the  extent  of  his  au- 
thority, then  she  could  not  be  bound  by  any- 
thing he  did  for  her,  other  than  within  the 
scope  of  that  authority.  You  cannot  make 
any  one  a  partner  against  their  will' — ^the  er- 
rors being  (a)  a  charge  upon  the  facts,  or  in 
respect  to  matters  of  fact  proven  in  the  case, 
in  violation  of  article  5,  |  20,  of  the  state 
Constitution,  and  making  a  hypothetical 
statement  of  a  part  of  the  testimony  in  the 
case  and  drawing  a  conclusion  therefrom 
that  Mrs.  Browning  was  not  a  partner,  in  re- 
gard to  the  use  of  her  lands,  products  and 
materials  by  her  agents,  L.  W.  C.  and  Jas. 
S.  Blalock,  In  contributing  to  the  capital 
stock  of  the  Goldville  Manufacturing  Com- 
pany." The  charge  contained  a  correct 
proposition  of  law,  and  the  statement  of  the 
facts  therein  mentioned  was  not  prejudicial 
to  the  appellant 

6.  The  tenth,  eleventh,  and  twelfth  excep- 
tions merely  assign  error  in  the  failure  to 
charge  the  propositions  therein  mentioned, 
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and  cannot  be  sustained,  for  the  reason  that 
there  were  no  requests  to  charge. 

7.  The  thirteenth  exception  is  as  follows: 
"(13)  Because  his  honor  erred  in  refusing 
plaintiff's  motion  for  new  trial:  (a)  In  that 
the  verdict  was  against  the  testimony  and 
unsupported  by  it,  both  as  to  the  alleged  part- 
nership and  as  to  the  guaranty.  The  testi- 
mony of  the  defendant  showed  that  Mrs. 
Browning's  money,  land,  products  and  mate- 
rial contributed  to  the  capital  stock  of  the 
partnership  before  the  corporation  was  form- 
ed. The  documentary  evidence,  the  guaran- 
ty, notes,  and  settlement  sheet,  all  showed 
that  the  parties  did  not  contemplate  a  change 
or  release  of  the  guarantor's  liability  for  the 
debt  (b)  The  verdict  was  manifestly  against 
the  weight  of  the  evidence  both  as  a  partner- 
ship and  the  guaranty,  because  the  verdict 
was  manifestly  against  the  charge  of  the 
presiding  judge,  when  the  uncontradicted 
testimony  showed  that  Mrs.  Browning's  land, 
money,  products,  and  materials  were  used  in 
building  and  equipping  the  plant  of  the  Gold- 
ville  Manufacturing  Company  for  the  com- 
mon benefit  of  the  Blalock  family.  The 
presiding  Judge  charged  that  the  contribution 
of  labor,  capital,  or  skill  to  a  lawful  under- 
taking constituted  relation  to  partnership. 
The  presiding  Judge  charged  that  (c)  a  Jury 
should  find  for  the  plaintiff,  If  there  was  no 
agreement  of  the  parties  upon  a  new  and  val- 
uable consideration  to  extend  the  time  of  the 
performance  of  the  contract,  or  unless  there 
waB  an  agreement  or  understanding  of  the 
parties  that  the  notes  were  received  In  ex- 
tingnilshment  or  satisfaction  of  the  debt,  and 
there  was  no  such  testimony,  and  only  one 
inference  could  be  drawn  from  the  testimony, 
and  that  inference  was  that  the  notes  were 
received  as  security  for  the  debt,  and  that  the 
account  was  credited  by  the  notes,  or  that 
they  were  received  by  the  plaintiff  'in  pay- 
ment' of  the  debt  as  stipulated  by  the  parties 
in  the  ^aranty."  In  so  far  as  the  exception 
assigns  error  in  the  refusal  to  grant  a  new 
trial,  on  the  ground  that  the  uncontradicted 
testimony  showed  that  Mrs.  Browning  was 
a  partner  and  that  the  verdict  of  the  Jury 
was  against  the  charge  of  the  presiding  Judge, 
it  cannot  be  sustained,  because  (1)  the  facts 
mentioned  in  the  exception  were  susceptible 
of  more  than  one  Inference,  and  (2)  because 
there  was  other  testimony  tending  to  show 
that  Mrs.  Browning  was  not  a  partner. 

8.  We  will  next  consider  whether  there 
was  error  in  refusing  the  motion  for  a  new 
trial,  on  the  ground  that  there  was  no  tes- 
timony tending  to  show  an  agreement  of  the 
parties  upon  a  new  and  valuable  considera- 
tion to  extend  the  time  for  the  performance 
of  the  contract,  or  that  the  notes  were  re- 
ceived in  extinguishment  or  satisfaction  of 
the  debt,  otherwise  as  contemplated  in  the 
original  contract  The  defendant  in  her  an- 
swer set  up  as  a  defense  that  the  notes  mate- 
rially changed  the  terms  of  the  original  con- 
tract, by  extending  the  time  of  payment,  and 
also  as  a  defense  that  the  notes  were  accept- 


ed  In  satisfaction  of  the  indebtedness  created 
by  the  guaranty.  There  was  no  testimony 
whatever  tending  to  prove  the  facts  which 
the  former  opinion  (70  S.  C.  148,  49  S.  B. 
825)  showed  were  necessary  to  sustain  the 
first  defense.  But  the  fact  that  there  was  no 
testimony  tending  to  establish  the  first  de- 
fense would  not  entitle  the  plaintiff  to  a  new 
trial,  if  there  was  testimony  tending  to  sus- 
tain the  other  defense,  as  the  verdict  would 
be  referred  to  the  latter  defense.  The  de- 
fendant contends  that  the  words  "in  settle- 
ment" used  in  the  letter  and  statement,  fur- 
nished evidence  of  an  intention  to  extinguish 
the  indebtedness  created  by  the  guaranty. 

The  guaranty  was  as  follows: 

"Whereas,  the  Ooldville  Manufacturing  Co* 
Qoldvllle,  S.  C,  have  purchased  machinery 
from  Providence  Machine  Co.,  Providence,  B. 
I.,amountlng  to  19,104.52,  payable  one-half 
cash,  one-fourth  in  six  months,  one-fourth  in 
twelve  months ;  deferred  payments  to  be  se- 
cured by  bankable  notes  bearing  interest  at 
six  per  cent  per  annum:  We  hereby  agree 
to  indorse  the  said  notes,  and  should  the 
Goldville  Manufacturing  Co.,  fail  to  pay  for 
the  said  machinery  on  terms  of  contract  made 
between  themselves  and  Providence  Machine 
Co.,  dated  July  80,  1900,  or  shall  faU  to  pay 
any  notes  when  due  which  are  given  in  pay- 
ment, we,  the  undersigned,  do  hereby  bind  and 
obligate  ourselves.  Jointly  and  severally,  each 
with  the  other  and  the  Providence  Machine  Co., 
to  make  good  and  pay  to  Providence  Machine 
Co.  the  amounts  which  may  be  due  them  in 
accordance  with  the  contract  above  mention- 
ed. Ooldville  Manufacturing  Co.,  per  J.  S. 
Blalock.  J.  S.  Blalock.  L.  W.  C.  Blalock.  M. 
B.  Browning.    Ooldville,  S.  C,  Sept  7,  lOOa** 

The  letter  and  statement  were  as  follows: 

"Providence,  R.  I.,  May  6,  1901.  Ooldville 
Manufacturing  Co.,  Ooldville,  S.  C— Oentle- 
men:  Two  notes  duly  to  hand.  Enclosed 
'please  find  statement  in  settlement  The 
item  of  $81.94  is  for  interest  on  $4,552.26, 
or  one-half  of  account,  from  due  date,  Janu- 
ary 12th  to  May  1st  date  of  notes  (would 
refer  you  to  your  letter  of  April  22)*  We 
trust  you  will  find  it  correct  Yours  truly, 
W.  O.  Pierce,  Treas." 

"Providence,  R.  I.,  May  1,  1901. 
"Ooldville  Manufacturing  Co.  to  Providence 
Machine  Co.,  Dr. 
Terms  cash.    Office  684  Eddy  street 

1900.  For  account  rendered. 

Dec   12.    For   merchandise,    per   bill 
rendered. $9,104  52 

1901.  Cr.  _ 
Jan.  81.    By  cash 4,552  26 

$4,552  26 
108  days  Interest  from  Jan.  12th  to 
May  Ist 8194 

$4,634  20 

Biay  6.    By  note  May  1,  6  mos 2,317  10 

By  note  May  1,  12  mos....  2,817  10 

$4,634  20 
"Settled  as  above  May  6,  1901. 

"Providence  Machine  Oo.*  by  F.  Pieroa,'* 
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This  court,  In  delivering  the  opinion  upon 
the  former  hearing  (reported  In  70  S.  G.  148, 
40  S.  E.  325),  used  this  language:  '*Merelj 
construing  the  language  of  the  warranty,  It 
Is  manifest  that  the  parties  did  not  contem- 
plate that  the  giving  of  the  notes  'In  payment* 
of  the  indebtedness  should  be  'In  settlemenf 
of  the  liability  resting  upon  the  obligors  un- 
der the  terms  of  the  warranty.  Therefore,  If 
the  words  In  settlement,'  In  the  letter  and 
statement,  were  used  in  the  sense  of  the 
word  'payment,'  as  intended  by  the  parties  in 
the  guaranty,  then  they  do  not  show  that 
the  plaintiff  Intended  to  release  the  defendant 
from  her  obligation  as  a  guarantor.  Whether 
the  words  were  so  used  presents  a  question  of 
fact  for  the  Jury."  The  words  "^In  payment," 
u^ed  in  the  guaranty,  and  the  words  "In  set- 
tlement," mentioned  In  the  letter  and  state- 
ment, are  of  similar  import  and  meaning.  It 
was  therefore  Incumbent  on  the  defendant  to 
establish  the  fact  that  the  words  in  the  let- 
ter and  statement  were  used  in  a  different 
sense  from  similar  words  In  the  guaranty. 
She,  however,  failed  to  introduce  any  testi- 
mony tending  to  prove  this  fact 

The  defendant  also  contends  that  the  ac- 
ceptance of  the  notes  was  prima  facie  evi- 
dence of  an  intention  to  extinguish  the  lia- 
bility existing  under  the  guaranty.  Ordi- 
narily, when  a  creditor  takes  new  negotiable 
paper  from  the  debtor,  the  guarantor  is  prima 
facie  discharged;  but  the  understanding  of 
the  parties  at  the  time  of  the  transaction  will, 
of  course,  prevail.  27  Enc.  of  Law,  491; 
Morse  v.  Bllerbe,  4  Rich.  Law,  600.  When, 
however,  there  is  an  agreement  looking  to 
the  execution  thereafter  of  negotiable  notes, 
and  notes,  In  form  such  as  the  parties  con- 
templated, are  delivered,  the  presumption  is 
that  they  were  intended  to  carry  into  effect 
the  terms  of  the  original  contract,  and  it  is 
incumbent  on  the  party  contending  other- 
wise to  show  that  they  were  delivered  for  a 
different  purpose.  The  guaranty  In  this  case 
contemplated  the  giving  of  negotiable  notes 
as  additional  security,  and  the  presumption 
is  that  the  notes  were  so  intended.  In  this 
case  the  burden  rested  upon  the  defendant 
to  rebut  the  presumption.  After  careful  ex- 
amination of  the  record,  we  are  unable  to  find 
any  testimony  tending  to  prove  the  facts 
necessary  to  establish  the  second  defense. 

As  there  was  no  testimony  tending  to  sus- 
tain either  defense,  it  was  error  to  refuse 
the  motion  for  a  new  trial. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  a  new  trial. 

On  Petition  for  Rehearing. 

PER  CURIAM.  After  careful  considera- 
tion of  the  petition  for  a  rehearing,  the 
court  is  satisfied  that  no  material  question  of 
law  or  of  fact  has  either  been  disregarded 
or  overlooked. 

It  is  therefore  ordered  that  the  petition 
be  dismissed,  and  that  the  order  heretofore 
granted  staying  the  remittitur  be  revoked. 


KAYLOB  et  al.  ▼. 


cn  8.  c.  m) 
HILLER  et  aL 


(Supreme  Court  of  South  Carolina.    Oct.  7, 
1905.) 

1,  junobs— powebs  of  suocebdino  juugb^ 
Filing  Answer. 

An  order  of  a  judge  allowing  defendant 
time  within  which  to  file  an  answer  after  de- 
fault is  an  administrative  order,  as  distin- 
guished from  a  final  order,  and  does  not  in- 
volve the  merits,  so  that  a  succeeding  circuit 
judge  has  power  to  modify  it  by  permitting  an 
answer  to  be  filed  after  a  second  default. 

2.  Same— DocKETiNa  Case. 

A  succeeding  circuit  judge  may  cause  a 
case  to  be  placed  on  its  appropriate  calendar, 
as  the  docketing  of  the  case  appertains  to  the 
orderly  conduct  of  the  business  of  the  court  and 
takes  the  place  of  notice  of  trial. 
8.  Trusts— Action— Tbustee  as  Pabty. 

Where  plaintiff  makes  a  trustee  a  party  as 
such,  and  allegesr  that  he  is  interested  in  the 
subject  of  the  action,  it  was  within  the  dis- 
cretion of  the  court  to  require  him  to  answer 
for  the  protection  of  his  beneficiary. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;  Purdy,  Judge. 

Action  by  Fellcita  Rosetta  Kaylor  and 
others  against  Louis  P.  Hiller  and  others. 
From  an  order  permitting  defendants  to 
answer  after  default,  plaintiffs  appeaL  Af- 
firmed. 

De  Pass  ft  De  Pass  and  D.  W.  Robinson, 
for  appellants.  W.  S.  Monteith  and  Thomas 
&  Thomas,  for  respondents. 

JONBS,  J.  In  this  action  to  recover  pos- 
session of  real  estate,  the  defendants  failed 
to  answer  the  complaint  within  20  days  after 
service  of  summons,  and  moved  Judge  Watts 
for  leave  to  file  an  answer.  Judge  Watts,  by 
an  order,  dated  July  7,  1904,  allowed  defend- 
ants to  fiile  their  answer  within  20  days 
thereafter,  upon  payment  to  plaintiffs  of  $10. 
The  defendants  failed  to  comply  with  this 
order.  They  then,  on  November  18,  1904, 
served  notice  of  a  motion  to  be  made  No- 
vember 21,  1004,  before  Judge  Purdy,  for 
leave  to  file  answer.  When  the  motion  was 
called,  8  days  after  notice,  upon  objec- 
tion of  plaintiffs'  counsel  to  hearing  the  same 
for  want  of  proper  notice,  the  court  of  its 
own  motion  set  November  24,  1904,  as  the 
day  for  hearing,  over  objection  of  plaintlffa^ 
attorneys.  The  motion  was  heard  on  that 
day,  and  an  order  was  granted  by  Judge 
Purdy  allowing  defendants  to  answer  within 
6  days,  upon  the  same  terms  as  Imposed  by 
the  order  of  Judge  Watta  In  this  order 
Judge  Purdy  on  his  own  motion  required 
Louis  Paul  Hiller,  who  was  made  defendant, 
both  in  his  Individual  capacity  and  as  trus- 
tee, to  also  file  answer  as  such  trustee.  The 
plaintiffs  in  their  appeal  from  this  order  pre- 
sent three  questions:  (1)  Whether  suflicient 
notice  of  the  motion  before  Judge  Purdy  had 
been  given.  (2)  Whether  Judge  Purdy  had 
the  right  to  allow  answer  to  be  filed  after  the 
expiration  of  the  time  fixed  in  the  order  of 
Judge  Watts.  (3)  Whether  Judge  Purdy 
erred  in  ordering  Louis  .Paul  EUller  to  file 
answer  as  trustee,  on  his  own  motion. 


N.C.) 
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1.  The  exception  as  to  want  of  snffldent 
notice  was  not  alluded  to  in  argument,  and 
for  that  reason  should  probably  be  deemed 
abandoned.  Appellants,  however,  have  no 
ground  for  complaint,  as  the  motion  was  not 
beard  until  six  days  after  the  notice  thereof, 
when  four  days'  nodoe  was  sufficient 

2.  We  think  Judge  Purdy  had  the  right  to 
allow  defendants  to  file  answer  after  the 
expiration  of  the  time  fixed  in  the  order  of 
Judge  Watts.  The  order  of  Judge  Watts  be- 
longs to  the  class  of  administrative  orders  as 
distinguished  from  final  orders.  The  order 
does  not  involve  the  merits  and  makes  no 
determination  which  would  authorize  plain- 
tiffs to  have  judgment  against  defendants; 
hence  cases  along  the  line  of  Brown  v.  Eas- 
terltng,  59  S.  O.  479,  88  &  B.  118,  do  not  ap- 
ply. That  case  held  that  a  succeeding  circuit 
Judge  has  no  power  to  permit  the  plaintiff  to 
serve  an  amended  complaint  after  expiration 
of  the  time  prescribed  therefor,  in  an  order 
sustaining  the  demurrer  to  the  complaint 
and  granting  leave  to  serve  an  amended 
complaint  The  judgment  on  demurrer  was 
a  determination  of  the  merits  and  authorised 
dismissal  of  the  complaint  upon  failure  to 
comply  with  the  terms  offered.  For  the 
same  reason  it  is  held  that  an  order  requir- 
ing security  for  costs  to  be  filed  by  a  day 
stated,  or  in  default  thereof  that  the  plain- 
tiff be  nonsuited,  cannot  be  reviewed  or  re- 
versed by  a  succeeding  circuit  court  (Bomar 
V.  Railroad  Co.,  80  8.  O.  468,  9  S.  B.  512; 
Gmnmings  v.  Wlngo,  81  &  O.  432,  10  S.  B. 
107);  the  ruling  resting  upon  the  ground  that 
the  judgment  of  nonsuit  became  final  upon 
failure  to  comply  with  the  alternative.  But 
in  the  present  case  the  order  authorized  no 
judgment  to  be  rendered  in  favor  of  plalntlitli 
upon  failure  to  answer  within  the  time  pre- 
scribed. Indeed,  as  the  action  was  to  re- 
cover real  estate,  it  falls  within  that  class  of 
cases,  although  there  is  default  of  answer, 
wherein  the  ''relief  to  be  afforded  plaintiff 
shall  be  ascertained  by  the  verdict  of  a  jury,** 
eta,  as  provided  in  section  207,  Code  Civ. 
Proc  1902.  The  fact  that  the  case  was  left 
docketed  on  calendar  3,  upon  failure  to  com- 
ply with  Judge  Watts'  order,  is  not  a  ma- 
terial circumstance,  as  such  docketing  could 
not  unalterably  fix  the  status  of  the  case.  A 
succeeding  circuit  judge  may  cause  a  case  to 
be  placed  upon  its  appropriate  calendar,  as 
the  docketing  of  a  case  appertains  to  the  or- 
derly conduct  of  the  business  of  the  court 
and  takes  the  place  of  notice  of  trial.  Bank 
V.  Thompson,  46  S.  C.  499,  24  S.  B.  834.  The 
order  of  Judge  Watts  being  administrative 
instead  of  final,  it  was  such  an  order  as  Judge 
Purdy  in  his  discretion  could  modify. 

3.  No  reason  appears  for  disturbing  the  or- 
der of  Judge  Purdy  in  reguiring,  on  his  own 
motion,  that  defendant  Louis  Paul  Hlller 
should  answer  in  his  capacity  as  trustee. 
The  plaintiff  made  him  a  party  as  trustee, 
and  alleged  in  the  complaint  that  he  is  inter- 
ested in  the  subject  of  the  action  as  trustee. 


Under  this  allegation,  a  trustee  seems  to  be 
a  proper  and  necessary  party  to  the  complete 
determination  of  the  controversy,  and  it  was 
clearly  within  the  discretion  of  the  court  t6 
require  the  trustee  to  answer  for  the  pro- 
tection of  the  cestuls  que  trustent 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

a^o  N.  0.  US) 
BOSS  T.  DOUBLB  SHOALS  COTTON 
MILLS. 

(Supreme  Court  of  North  Carolina.    Nov.  28« 
1905.) 

1.  Neoliqknob  —  Rxs   Ipsa  Loquitttb  — Br- 
rscT. 

The  doctrine  of  res  ipsa  loquitur  does  not 
relieve  plaintiff  of  the  burden  of  the  issue,  nor 
raise  a  presumption  in  plaintiff's  favor,  but 
merely  carries  the  case  to  the  jury,  permitting 
it  to  infer  negligence  and  find  on  all  the  evi- 
dence whether  plaintiff  has  sustained  his  burden 
of  proof. 

[Ed.  Note. — ^For  cases  in  Doint,  see  voL  87, 
Cent  Dig.  Negligence,  f  f  218;^.  285.] 

2.  Mastbb  and  SEBVAnT—lNjuBini  TO  Sebv- 
ANT— Devbotivk  BIachinsby — Bviobnob  ^ 

QUBSTION  FOB  JuBT-^ReS  IPfiA  LOQUITPB. 

While  plaintiff  was  operating  a  madiine 
in  a  cotton  mill,  it  became  cloeged,  and  he  stop- 
ped the  machine  by  shifting  Uie  belt  to  a  loose 
pulley,  and  attempted  to  remove  the  cotton. 
While  so  engaged  uie  machine  suddenly  started 
from  a  cause  unknown  to  plaintiff,  and  he  was 
injured.  There  was  evidence  that  the  belt 
shifter  fork  was  wider  than  the  l>elt  and  that 
this  had  been  corrected  by  placing  a  pieoe  of 
wood  in  the  same,  which  mi^t  liave  fallen  out 
and  permitted  the  belt  to  shift  to  the  tight 
pulley.  Held,  that  the  happening  of  the  ac- 
cident was  of  itself  sufficient  evidoioe  of  negli- 
gence to. take  the  case  to  the  Jury,  under  the 
doctrine  of  res  ipsa  loquitur. 

[Bd.  Note. — For  cases  in  point  see  vol  % 
Cent.  Dig.  Master  and  Servant,  §  1003.] 

Appeal  from  Superior  Court  Cleveland 
County ;  Justice,  Judge. 

Action  hy  M  C.  Ross  against  the  Double 
Shoals  Cotton  Mills.  From  a  judgment  in 
favor  of  defendant  plaintiff  appeals.  Be- 
versed. 

Action  for  personal  Injury  sustained  by 
plaintiff  while  operating  a  lapper  in  defend- 
ant company's  mill.  Plaintiff  introduced  Al- 
fred Gilliam,  who  testified  that  he  was  67 
years  of  age,  had  worked  at  defendant's  mill 
since  he  was  16  and  up  to  two  years  ago. 
The  lapper  was  purchased  and  put  in  mill 
six  or  seven  years  ago;  examined,  and  found 
to  be  very  good;  nothing  wrong  with  it;  was 
not  new.  It  was  a  86-lnch  lapper,  had  been 
taken  out  of  a  mill  to  give  phice  to  a  4(Kinch 
one.  It  run  very  well.  The  worm  gear  gave 
out  and  it  gave  trouble — a  good  deal  first 
and  last  The  shaft  the  coupling  from  the 
evener  plates,  broke  once — ^was  off  when  left 
there.  The  belt  shifter  fork  was  wider  than 
the  belt  and  put  on  a  piece  of  wood  to  make 
it  correspond  with  the  width  of  the  belt 
Think  put  the  piece  of  wood  next  to  the  tight 
pulley — am  not  certain.  Have  worked  in 
cotton  mills  52  years.    Was  superintendent 
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of  defendant  mill  82  years.  Nothing  wrong 
with  the  machine.  Evener  plates  under  the 
teed  rolls,  then  the  beater  bars — two  arms 
or  bars.  Beater  shaft  revolves  1,400  or  1,500 
times  a  minute.  Bars  cannot  be  seen  when 
cap  Is  down — ^arched  cap  on  hinges.  Gould 
not  get  hurt  when  cap  la  down.  Worm  gear 
has  no  connection  with  beater  or  belting.  If 
plaintiff  got  hurt  by  beater  bars,  the  worm 
gear  could  not  have  affected  it  Stop  motion 
rod  has  no  connection  with  beater  bar. 
Beater  bars  are  stopped  by  throwing  the  belt 
from  the  tight  to  the  loose  pulley  by  means 
of  the  belt  shifter.  There  is  no  danger  of 
operating  machine  that  know  of.  The  sha^ft, 
pulleys,  belt,  and  beater  shifter  were  brought 
into  court,  and  used  by  witness  in  explaining 
testimony  to  Jury.  Plaintiff  testified  that 
he  was  hurt  July,  1904,  working  for  defend- 
ant Had  been  a  card  hand.  Ran  machine 
an  hour  and  a  half,  when  it  choked  down, 
and  belt  ran  off  big  pulley.  Oarded  the 
belt  off,  and  put  belt  grease  on  it  to  prevent 
belt  from  running  off.  Ran  five  or  ten  min- 
utes and  choked  again.  Moved  the  belt  shift- 
er, stopped  machine,  and  carried  two  loads 
of  cotton  badE  to  the  hopper.  Jim  Champion 
came  along;  went  to  opposite  side  and  raised 
cap  from  beater.  "I  put  my  hand  over  feed 
roll  into  beater  bars  to  get  cotton  out 
Machine  started  by  some  means,  and  tore  off 
my  arm  to  my  elbow ;  knocked  me  numb  or 
paralyzed.  Had  run  lapper  three  months 
before  I  was  hurt  Belt  ran  off  pulley, 
which  runs  beater,  when  I  got  hurt  Am 
certain  that  I  changed  belt  shifter  and  stop- 
ped machine  when  it  choked,  but  cannot  tell 
how  it  started.  When  I  went  to  undog  it, 
know  of  nothing  that  could  have  put  the  belt 
on  tight  pulley."  At  the  close  of  the  evi- 
dence defendant  demurred,  and  moved  the 
court  to  dismiss  the  action.  Motion  allowed. 
Judgment  and  appeal. 

Webb  &  Mull  and  D.  V,  Morrow,  for  ap- 
pellant O.  F.  Mason  and  Ryburn  &  Hoey, 
for  appellee. 

OONNOR,  J.  (after  stating  the  case).  We 
did  not  have  a  model  of  the  machine  or  any  of 
its  parts  before  us  by  which  to  illustrate  the 
testimony  and  argument  The  plaintiff  in 
the  employment  of  defendant  was  on  the  day 
of  the  injury  operating  a  lapper  in  defend- 
ant's cotton  mill.  The  motive  power  was 
applied  by  a  belt  running  over  a  pulley  on 
the  machine,  attached  to  another  pulley 
overhead,  working  upon  shafting  connected 
with  the  power.  When  it  was  desired  to 
stop  the  machine  for  any  purpose,  the  belt 
was  removed  or  shifted  from  the  tight  to 
the  loose  pulley  by  means  of  the  belt  shifter. 
If  the  machine  became  choked  with  the  cot- 
ton passing  through  the  beater,  and  it  be- 
came necessary  to  clean  it,  or  remove  the 
cotton,  it  is  stopped  by  throwing  the  belt 
from  the  tight  to  the  loose  pulley ;  this  being 
done  by  a  shifter.    If  in  proper  condition, 


it  will  remain  motionless  until  the  belt  is 
thrown  back  on  to  the  tight  pulley.  While 
machine  is  in  motion,  there  are  parts  in 
which  the  hand  of  the  operator  may  be  put 
without  injury.  There  are  other  parts  in 
which  the  beater  shaft  revolves  very  rapid- 
ly. Plaintiff's  witness  Gilliam  says  that 
two  years  ago,  when  he  left  the  mill,  the 
lapper  was  all  right  and  in  good  condition. 
The  plaintiff  says:  That  on  the  11th  day 
of  July,  1904,  he  was  operating  the  lapper. 
That  it  became  choked,  and  "the  belt  ran  off 
the  big  pulley."  That  he  carded  the  belt 
off,  and  put  belt  grease  on  it  to  prevent  belt 
from  running  off.  In  five  or  ten  minutes 
it  choked  again.  That  he  stopped  the 
machine  with  the  belt  shifter,  and  carried 
some  cotton  back  to  the  hopper.  Champion 
went  to  the  opposite  side,  raised  the  cap  from 
the  beater,  and  the  plaintiff  put  his  hand 
into  the  beater  bars  to  get  the  cotton  out 
The  machine,  by  some  unknown  means,  start- 
ed, and  tore  his  arm  off.  The  plaintiff's 
witness  refers  to  some  defects  in  parts  of 
the  machine,  which  he  says  could  not  have 
had  any  connection  with  the  plaintiff's  in- 
Jury.  The  immediate  cause  of  the  Injury 
was  that  by  some  means  the  belt  was  thrown 
back  on  the  tight  pulley.  The  only  testi- 
mony which  throws  any  light  on  the  condi- 
tion of  the  belt  shifter  is  that  of  Qilliam, 
who  says  'the  belt  shifter  fork  was  wider 
than  the  belt  and  I  put  on  a  piece  of  wood 
to  make  it  correspond  with  the  width  of  the 
belt"  There  is  no  suggestion  as  to  what 
effect  if  any,  this  would  have  on  the  move- 
ment of  the  belt 

With  the  light  afforded  us,  but  one  of 
three  possible  explanations  of  the  unexpected 
starting  of  the  machine  occurs  to  our  minds. 
Either  Champion  accidently  struck  the  shift- 
er and  threw  the  belt  onto  the  tight  pulley, 
or  the  plaintiff.  In  moving  about  the  ma- 
chine, did  so,  or  there  was  some  defect  in  the 
belt  or  shifter.  It  is  elementary  learning 
that  the  defendant  is  not  liable  for  the  move- 
ment of  the  belt,  unless,  either  by  the  negli- 
gent conduct  of  some  employ^  not  a  fellow 
servant,  or  by  some  defect  in  the  condition  of 
the  shifter,  it  worked  back  and  threw  the 
belt  onto  the  tight  pulley.  In  this  condition 
of  the  case,  what  shall  be  done?  The  de- 
fendant has  charge  of  the  machinery  and  ita 
operation,  except  in  so  far  as  the  plaintiff, 
in  the  discharge  of  his  duty,  had  such  charge. 
The  plaintiff  is  suddenly  and  unexpectedly 
caught  in  the  machine,  struck  dumb,  his  arm 
torn  off,  paralyzed.  Conceding  that  there  is 
no  direct  evidence  of  a  defect  in  the  machine 
or  any  of  its  parts,  is  the  plaintiff  driven 
to  a  nonsuit  or  may  he,  upon  the  doctrine  of 
res  ipsa  loquitur,  have  his  case  submitted  to 
the  Jury  to  say  whether  there  be  actionable 
negligence  which  is  the  proximate  cause  of 
his  injury? 

To  prevent  any  misconstruction  of  the  cir- 
cumstances under  which  or  the  manner  in 
which  this  principle  applies  in  the  trial  of 
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causes,  we  wish  to  restate  what  was  said  in 
Womble  v.  Grocery  Ck).,  135  N.  C.  474,  47  S. 
E.  4d3:  "The  principle  of  res  ipsa  loquitur 
in  such  cases  carries  the  question  of  negli- 
gence to  the  lury,  not  relieving  the  plaintiff 
of  the  burden  of  proof,  and  not  raising  any 
presumption  in  his  favor,  but  simply  entitling 
the  Jury,  in  view  of  all  the  circumstances 
and  conditions  as  shown  by  the  plaintiff's 
evidence,  to  infer  negligence  and  say  whether, 
upon  all  of  the  evidence,  the  plaintiff  has 
sustained  his  allegation."  It  does  not  in  any 
degree  affect  or  modify  the  elementary  prin- 
ciple that  the  burden  of  the  issue  is  on  the 
plaintiffs.  Walker,  J.,  in  Stewart  v.  Carpet 
Co.,  138  N.  a  60,  50  S.  B.  562,  clearly  states 
the  law  in  this  respect:  "The  doctrine  does 
not  dispense  with  the  requirement  that  the 
party  who  alleges  negligence  must  prove  the 
fact,  but  relates  only  to  the  mode  of  proving 
it  The  fact  of  the  accident  furnishes  mere- 
ly some  evidence  to  go  to  the  jtury  which  re- 
quires the  defendant  to  'go  forward  with  his 
proof/  The  rule  of  res  ipsa  loquitur  does 
not  relieve  the  plaintiff  of  the  burden  of 
showing  negligence,  nor  does  it  raise  any  pre- 
sumption in  his  favor."  The  suggestion  has 
been  made  in  argument  of  eases  at  this  term 
that,  when  the  rule  applies,  it  is  the  duty  of 
the  court  to  Instruct  the  jury  that  proof 
which  calls  the  rule  into  action  constitutes 
a  prima  fade  case  or  raises  a  presumption  of 
negligence.  This  is  a  misapprehension,  both 
of  the  principle  upon  which  the  rule  is  found- 
ed and  its  application.  It  must  be  oonceded 
that  expressions  are  used  in  cases,  some  of 
which  are  cited  in  the  opinion  in  Womble's 
Case,  supra,  which  give  color  to  the  sug- 
gestion. These  cases  were  dted  as  illustra- 
tions of  the  rule.  The  author  of  the  opinion 
was  not  advertent,  as  he  should  have  been, 
to  this  inaccuracy.  The  conclusion  which  is 
drawn  from  the  cases  and  quoted  herein  does 
not  contain  the  error.  Mr.  Justice  Walker, 
in  Stewart's  Case,  puts  the  subject  in  its  true 
light.  So  learned  and  accurate  a  Jurist  as 
Jud^  Gaston,  in  Ellis  v.  Raihroad,  24  N.  C. 
138,  being  the  first  time  that  we  find  the  rule 
declared  in  this  court,  refers  to  it  as  making 
out,  when  applicable,  a  prima  facie  case. 
Smitb,  C.  J.,  in  Aycock  v.  Railroad,  89  N.  C 
323,  quotes  with  approval  the  language  used 
in  EUlis'  Case,  supra.  The  correct  applica- 
tion of  the  rule  is  as  stated  in  Stewart's 
Case,  supra.  In  Haynes  v.  Gas  Co.,  114  N. 
a  203,  19  S.  B.  844,  26  L.  R.  A.  810,  41  Am. 
St  Rep.  786,  the  court  held  that  permitting 
a  live  wire  to  lie  upon  the  street  was  n^li- 
gence — a  breach  of  duty.  In  that  case  it  was 
not  necessary  to  invoke  the  rule.  The  de- 
fendant, by  permitting  the  live  wire  to  be  up- 
on the  street,  became  liable  for  any  injuries 
sustained  thereby,  unless  it  showed  that  it 
was  there  through  no  fault  of  its  agents  and 
savants.  The  learned  Justice  writing  in  that 
case  was  of  the  opinion  that  the  rule  ap- 
plied. When,  as  in  that  case,  a  breach  of 
duty  is  shown,  which  is  the  proximate  cause 


of  the  injury,  a  verdict  follows  for  the  plain- 
tiff, unless  exculpatory  circumstances  are 
shown.  It  is  only,  as  here,  when  there  Is  no 
direct  evidence  of  a  defect  in  the  machine, 
and  the  physical  conditions  surrounding 
the  transaction  do  not  ordinarily  produce 
injury,  that  the  occurrence  speaks  for  it- 
self. Such  conditions  are  shown  to  exist  in 
this  case.  A  machine  operated  as  this  one, 
with  the  adjustment  of  the  belt,  etc.,  does  not 
ordinarily  resume  its  motion  after  being  dis- 
connected with  the  motive  power.  The  evi- 
dence shows  that  it  did  start  suddenly,  and, 
so  far  as  the  plaintiff  is  able  to  say,  from 
some  unknown  cause.  The  defendant  says 
that  it  was  an  acddent  That  may  be  true, 
and,  in  the  absence  of.  any  other  testimony,  a 
Jury  would  be  Justified  in  so  finding.  But, 
on  the  other  hand,  the  Jury  may  infer  that 
this  is  not  a  satisfactory  explanation;  that 
the  difference  between  the  width  of  the  belt 
fork  and  the  belt  in  some  way  caused  the  ma- 
chine to  start;  that  the  piece  of  wood  put 
upon  it  to  make  it  correspond  had  worn  or 
dropped  out,  and  that  caused  the  movement 
of  the  belt  on  the  pulley.  We  do  not  sug- 
gest that  either  of  these  hypotheses  is  true. 
We  are  not  suffldently  advised  to  have  any 
opinion  In  regard  tx>  it  We  merely  say  that 
a  properly  adjusted  belt,  removed  from  the 
tight  pulley  on  to  a  loose  pulley,  does  not 
usually  get  back  on  to  the  tight  pulley  and 
start  the  machine  at  so  rapid  movement  as 
to  tear  a  man's  arm  off.  It  is  for  this  reason 
the  law  says  that  the  plaintiff  is  entitled  to 
have  a  Jury  pass  upon  the  physical  facts 
and  condition,  and  to  say  whether  in  their 
opinion  he  has  made  good  his  allegation  of 
actionable  negligence.  The  defendant  may 
or  may  not  introduce  evidence,  as  it  is  ad- 
vised. By  failing  to  do  so,  it  admits  nothing, 
but  simply  takes  the  risk  of  nonpersuasion. 
This  is  what  is  meant  by  going  forward 
with  testimony.  He,  by  this  course,  says  that 
he  is  willing  to  go  to  the  Jury  upon  the  plain- 
tilTs  evidence. 

While  the  rule  has  not  been,  in  express 
terms,  often  applied  in  this  state,  it  is  by  no 
means  new  or  of  xmusual  application.  Pro- 
fessor Wigmore  says  that,  for  a  generation  at 
least,  in  England  it  has  been  conceded  to  ex- 
ist "for  some  classes  of  cases  at  least"  In 
1865  Erie,  C.  J.,  in  Scott  v.  London  Dock  Co., 
3  H.  ft  C.  (Com.  L.  R.  U.  S.  134),  said: 
''There  must  be  some  evidence  of  negligence^ 
but  when  the  thing  is  shown  to  be  under  the 
management  of  the  defendant  or  his  servants, 
and  the  acddent  is  such  that,  as  in  the 
ordinary  course  of  things,  does  not  happen, 
if  those  who  have  the  management  use  the 
proper  care,  it  affords  reasonable  evidence, 
in  the  absence  of  explanation  by  the  defend- 
ants, that  the  accident  arose  from  want  of 
care."  The  limitations  governing  the  applica- 
tion of  the  rule  are  thus  stated  by  Wigmore 
(section  2509):  "(1)  The  apparatus  must  be 
such  that  in  the  ordinary  instance  no  In- 
jurious operation  is  to  be  expected*  unless 
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from  a  careless  constructloii,  Inspectton,  or 
aser.  (2)  Both  inspection  and  user  must 
have  heen,  at  the  time  of  the  injmy,  in  the 
control  of  the  party  charged.  (8)  The  in- 
jnrions  occorrence  or  condition  must  have 
happened,  irrespective  of  any  volnntary  ac- 
tion at  the  time  by-  the  party  injured."  The 
nnderlying  reason  for  the  rule  is  that  nsnally 
the  chief  evidence  of  the  true  cause  of  pro- 
cedure is  practically  accessible  to  the  de- 
fendant, but  inaccessible  to  the  person  in- 
jured. Stewart's  Case,  supra.  It  is  for  this 
reason  that  in  some  cases  the  Legislature 
has  made  the  fact  of  injury  ''presumptive 
evidence,"  and  in  others  a  *^rima  fade" 
case.    Aycock's  Oase,  supra. 

The  learned  counsel  .for  defendant  insisted 
that  the  plaintiff  cannot  recover,  because 
there  is  no  evidence  that,  if  defective,  the  de- 
fendant had  notice  or  could  by  reasonable 
care  have  known  of  such  defect  It  is  well 
settled  that  this  Is  essential  to  the  plaintUTs 
recovery.  The  question  is  not,  in  the  present 
condition  of  the  record,  presented.  We  can- 
not tell  in  what  respect,  if  at  all,  the  Jury 
would  find  the  shifter  or  other  part  of  the 
machine  defective.  Their  attention  would  be 
directed  to  this  element  in  the  plaintiff's 
case,  either  by  a  specific  issue  or  by  in- 
struction. Hudson  V.  R.  R.,  104  N.  0.  401, 
10  S.  B.  069.  Other  questions  will  probably 
arise  upon  the  trial.  If  the  belt  was  thrown 
upon  the  tight  pulley  by  an  accidental  con- 
tact with  the  plaintiff  or  some  other  person, 
or  if  it  was  the  result  of  the  negligence  of 
a  fellow  servant,  the  court  would  instruct  the 
Jury  in  respect  to  the  law.  The  question  of 
the  plaintiff's  own  conduct  and  its  effect  upon 
his  right  to  recover  are  to  be  presented  by 
proper  instructions.  Our  ruling  is  confined 
to  the  one  question,  whether  the  case  should 
have  gone  to  the  Jury  upon  the  physical  con- 
ditions disclosed  by  the  evidence.  It  does 
not  appear  what  the  plaintiff  proposed  to 
show  by  the  rejected  question.  Hence  we 
cannot  pass  upon  the  exceptions  to  his  hon- 
or's rulings. 

The  Judgment  of  nonsuit  must  be  set 
aside,  and  a  new  trial  had. 

New  triaL 


(189  N.  a  S88) 

MABRY  V.  NORTH  CAROLINA  R.  CO. 

(Supreme  Court  of  North  Carolina.    Oct.  31, 
1905.) 

INJXJBT  TO  BmflotI  —  Fellow  Sebvartb  — 

Kailboads. 
The  doctrine  of  fellow  servants,  so  far  as 
concerns  liability  of  railroads,  is  abolished  by 
Priv.  Laws  1897,  p.  83,  c.  56,  S  1,  providing 
that  recovery  may  be  had  of  a  railroad  com- 
pany where  any  employ^  is  injured  or  killed  in 
the  course  of  his  employment  by  the  negligence 
of  any  other  of  its  employes. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant*  U  85^-8Sa] 


Appeal  from  Superior  Court,  Guilford 
County;  Peebles^  Judge. 

Action  by  J.  C.  Mabry  against  the  North 
Carolina  Railroad  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    AfBrmed. 

Civil  action  to  recover  damages  for  per- 
sonal injuries  caused  by  alleged  n^ligence 
of  the  Southern  Railway  Company.  The  or- 
dinary issues  in  actions  for  negligence  were 
submitted.  There  was  evidence  of  plaintiff 
tendhDig  to  show  that  plaintiff,  an  employ^ 
of  the  Southern  Railway  Company,  operating 
the  defendant's  road  under  a  lease,  while 
in  discharge  of  his  duty  as  such  employ^, 
was  seriously  injured  by  the  negligence  of 
two  fellow  servants,  also  in  service  of  the 
same  company,  and  so  engaged  at  the  tima 
There  was  evidence  of  defendant  adverse  to 
the  claim  of  plaintiff.  Verdict  and  Judgment 
for  plaintiff,  and  defendant  excepted  and  ap- 
pealed. 

King  &  Kimball,  for  appellant  Stedman 
&  Cooke,  for  appellee; 

HOKB,  J.  It  has  been  settled  by  repeat- 
ed and  well-considered  decisions  of  this  court 
that  defendant  company  is  responsible  for 
actionable  negligence  of  the  Southern  Rail- 
way Company  done  in  the  operation  of  the 
road  under  defendant's  lease  and  in  the  exer- 
cise of  its  franchise.  Aycock  v.  Railroad,  89 
N.  C.  821;  Logan  v.  Railroad,  116  N.  C.  940,  21 
S.  B.  959;  Harden  v.  Railroad,  129  N.  C.  854, 
40  S.  B.  184.  The  statute  (Priv.  Laws  1897, 
p.  83,  c.  56,  $  1  enacts :  "That  any  servant 
or  employee  of  any  railroad  company  oper- 
ating in  this  state,  who  shall  suffer  injury  to 
his  person,  or  the  personal  representative  of 
any  such  servant  or  employee  who  shall  suf- 
fer death,  in  the  course  of  his  service  or  em- 
ployment with  said  company,  by  the  negli- 
gence, carelessness  or  incompetency  of  any 
other  servant,  employee  or  agent  of  the  com- 
pany, or  by  any  defect  in  the  machinery,  ways 
or  appliances  of  the  company,  shall  be  en- 
titled to  maintain  an  action  against  such 
company."  One  effect  of  this  statute  is  to 
sbolish,  so  far  as  railroads  are  concerned,  the 
doctrine  known  as  the  "fellow  servant  doc- 
trine," and  make  the  company  responsible 
for  the  negligent  acts  of  its  employte  in  the 
course  of  their  service  or  employment,  when 
by  reason  of  such  negligence  a  fellow  servant 
or  other  employ^  is  injured.  We  have  care- 
fully examined  the  record  and  the  exceptions 
presented  for  our  consideration,  and  find  no 
reversible  error  .in  the  charge  of  the  court 
or  the  conduct  of  the  trial.  The  Jury  have 
accepted  the  version  of  the  occurrence  given 
by  the  plaintiff,  and,  taking  this  to  be  true, 
the  plaintiff  had  a  clear  cause  of  action. 

There  is  no  error,  and  the  Judgment  below 
must  be  affirmed. 
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(139  N.  C.  448) 

WALKEB  et  aL  ▼.  MILLER. 

(Sopreme  Goort  of   North  Carolina.    Nor.  7> 
1906.) 

L   EVIDENCB  ^  PABOIi—IiATENT     AMBIOUITr— 

Deei>— FiBtf  Name  as  Gsartes. 
After  th«  death  of  J.  and  O.,  constitntlnf 
the  firm  of  J.  W.  &  Bro.,  their  heirs  and  dis- 
tributees, with  the  approval  of  the  administra- 
tors of  J.  and  O.,  who  were  selected  to  manage 
the  business,  continued  it  in  the  old  firm  name 
till  the  goods  and  store  were  sold.  They  then 
appointed  A.  to  collect  debts  owing  J.  W.  & 
Bro.,  and  he  with  money  so  collected,  for  the 
purpose  of  collecting  from  M.,  a  debtor  of  J. 
W.  &  Bro.,  bought  land  at  foreclosure  of  a 
mortgage  i^ven  thereon  by  M.  to  a  third  per- 
son, taking  deed  to  J.  W.  &  Bra  Thereafter 
the  heirs  and  distributees  of  J.  and  C.  deeded 
the  land  to  plaintiffs.  Held  that  the  use  of 
the  firm  name  as  grantee  created  a  mere  latent 
ambiguity,  removable  by  parol  evidence  showing 
that  the  owners  of  the  assets  of  the  old  firm, 
the  heirs  and  distributees  of  J.  and  C,  were 
intended  to  be  described  by  such  name. 
Z  Partnesship  ^  Real  Estate  —  Fibic  as 

Grantee. 
At  least  an  equitable  title  is  conveyed  l^y 
a  deed  describing  the  grantees  by  a  firm  name. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  38^ 
Gent.  Dig.  Partnership,  f  lOS.] 
8.  Parties— Bbinoino  in  New  Parties. 

The  court,  to  the  end  that  substantial 
Justice  be  done,  mav  before  or  after  judgment 
direct  the  bringing  in  of  new  parties. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Parties,  f  76.] 
4.  JuanoES— AonoN  on  Bquitabub  Titia. 

One  may  sue  on  an  equitable  title  in  a 
justice's  court 

[Ed.  Note. — For  cases  in  point,  see  vol.  81, 
Cent  Dig.  Justices  of  the  Peace,  f  184.] 

Appeal  from  SnperiOT  Goort,  Orange  Goan- 
ty;  Pe^les,  Judge. 

Action  by  a  T.  Walker  and  others  against 
W.  J.  Miller.  Judgment  f<Hr  defendant 
Plaintiffs  appeaL    Reversed. 

Givil  action  for  the  recovery  of  crops,  in- 
stituted in  Justice  court,  brought  by  appeal  to 
the  superior  court,  and  heard  by  his  honor 
Judge  Peebles,  who  by  consent  found  the 
facts  respecting  the  title  to  the  land  upon 
which  the  crops  were  grown.  For  some  time 
prior  to  1883,  Jas.  Webb,  Jr.,  and  Jos.  O. 
Webb  were  engaged  in  mercantile  business 
as  copartners,  under  the  firm  name  and  style 
of  Jas.  Webb,  Jr.,  ft  Bro.  Jos.  G.  Webb  died 
in  the  year  1893,  leaving  a  last  will  and  testa- 
ment, properly  executed  and  proven  to  pass 
real  and  personal  estate,  naming  Jas.  Webb, 
Jr.,  executor,  who  duly  qualified.  He  be- 
queathed and  devised  his  entire  estate  to  his 
widow,  Alice  Webb.  With  the  full  knowl- 
edge and  consent  of  said  Alice  Webb,  the 
surviving  partner  and  executor  continued  to 
conduct  the  said  mercantile  business  under 
the  same  name  and  style.  Mrs.  Webb  did 
not  become  a  member  of  the  firm,  but 
permitted  and  consented  that  the  executor 
should  use  her  husband's  estate  to  carry  on 
the  business  as  it  was  done  prior  to  his 
death.  James  Webb,  Jr.,  died  in  February, 
1904,  intestate,  leayUig  as  his  heirs  at  law 
and  distributees  Mary  Webb»  his  widow*  and 


Brown  R.  Webb  and  J.  G.  Webb,  his  sons. 
The  estate  of  Jos.  G.  Webb  was  not  settled 
at  the  time  of  the  death  of  said  Jas.  Webb, 
Jr.  A.  J.  RufOn  and  H.  W.  Webb  were  ap- 
pointed and  duly  qualified  as  administrators 
of  Jas.  Webb,  Jr.,  deceased.  T.  N.  Webb 
and  J.  Gheshire  Webb  were  appointed  ad- 
ministrators with  the  will  annexed  of  Jos.  G. 
Webb,  deceased.  On  the  15th  day  of  Feb- 
ruary, 1904,  the  said  administrators  joined 
in  the  publication  of  a  notice  to  debtors  of 
the  firm  of  Jas.  Webb,  Jr.,  &  Bro.  to  make 
prompt  payment,  concluding:  "We  take 
great  pleasure  in  assuring  the  old  friends 
and  patrons  of  this  firm  that  the  business  is 
to  be  continued  indefinitely  under  the  same 
style  and  management,  and  we  earnestly  so- 
licit the  continuance  of  your  valued  patron- 
age, promising  to  give  you  at  all  times  the 
best  possible  values,  together  with  the  most 
courteous  treatment"  Neither  of  the  ad- 
ministrators put  any  money  into  the  business, 
nor  did  they  intend  to  form  a  new  firm,  but 
did  intend  to  give  notice  that  the  business 
would  be  continued,  under  the  firm  name  and 
style  of  Jas.  Webb,  Jr.,  ft  Bro.,  with  the 
funds  belonging  to  the  estates  of  the  de- 
ceased partners,  which  had  been  invested  in 
said  business.  This  action  was  taken  with 
the  full  knowledge  and  consent  of  the  heirs, 
distributees,  devisees,  and  legatees  of  both 
of  said  deceased  partners.  On  July  18»  1904, 
the  property  and  assets  of  the  firm  of  Jas. 
Webb,  Jt^  &  Bro.  were  sold  to  H.  W.  and  J. 
0.  Webb.  The  old  firm  was  continued  for  the 
sole  purpose  of  collecting  the  debts  and  set- 
tling the  business.  J.  Gox  Webb  was  ap- 
pointed agent  to  collect  the  debts  due  the 
firm.  Jas.  Webb,  Jr.,  ft  Bro.  held  a  Judgment 
against  defendant  Miller,  duly  docketed  in 
Orange  county.  D.  S.  Miller  held  a  mort- 
gage on  the  lands  of  defendant  W.  J.  Miller, 
which  be  duly  foreclosed  under  power  of  sale 
therein.  The  crops  in  controversy  were 
growing  on  the  lands  at  the  time  of  the 
sale.  J.  Gox  Webb  became  the  purchaser  at 
the  sale,  paying  the  purchase  price  from 
money  collected  by  him  on  account  of  the 
debts  due  Jas.  Webb,  Jr.,  &  Bro.,  and  took 
deed  therefor  to  Jas.  Webb,  Jr.,  ft  Bro.  Soon 
thereafter  Alice  H.  Webb,  widow  of  Jos.  C. 
Webb  and  B.  R.  Webb,  J.  Gox  Webb,  chil- 
dren, and  Mary  B.  Webb,  widow,  of  Jas.  Webb» 
Jr.,  executed  a  deed  for  said  land  to  plnir 
tlffa  The  land  brought  at  said  sale  an 
amount  in  excess  of  the  mortgage  debt  In 
an  action  brought  by  defendant,  W.  J.  Miller, 
the  administrators  of  Ja&  Webb,  Jr.,  and  Jos. 
G.  Webb  intervened.  The  said  Miller  claim- 
ed and  recovered,  on  account  of  his  home- 
stead interest  in  said  land,  |112.75;  the  bal- 
ance, $55,  being  applied  to  the  Judgment  held 
by  said  administrators.  His  honor  was  of 
the  opinion,  upon  the  foregoing  facts,  that, 
as  the  title  to  the  land  did  not  pass  by  the 
deed  from  D.  S.  Miller  to  Jas.  Webb,  Jr.,  and 
Bro.,  the  plaintiffs  acquired  none  by  the 
deed  of  Mrs.  Alice  Webb  and  others.    He 
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rendered    judgment   dismissing   the   action. 
The  plaintiffs  excepted  and  appealed. 

Jno.  W.  Graham,  for  appellants. 

GONNOB  J.  (after  stating  the  case).  His 
honor  was  of  the  opinion  that  there  was  no 
such  person  or  partnership  in  existence  as 
Jas.  Webb,  Jr.,  &  Bro.  at  the  time  of  the  sale 
of  the  land,  and  upon  the  elementary  proposi- 
tion that,  to  constitute  a  valid  deed  of  con- 
veyance, there  must  be  a  grantor,  grantee, 
and  thing  granted,  the  deed  or  paper  writ- 
ing having  the  form  of  a  deed  was  inopera- 
tive. It  is,  of  course,  common  learning  that 
the  death  of  a  partner,  in  the  absence  of  any 
stipulation  In  the  articles  of  copartnership 
to  the  contrary,  works  an  immediate  dissolu- 
tion ;  that  the  title  to  the  assets  vests  in  the 
surviving  partner,  impressed  with  a  trust  to 
close  up  the  partnership  business,  pay  the 
debts,  and  turn  over  to  his  personal  repre- 
sentative the  share  of  the  deceased  partner. 
We  speak  only  of  the  personalty  in  this  con- 
nection. The  facts  found  by  his  honor  show 
that,  upon  the  death  of  Jos.  O.  Webb,  his 
widow,  sole  legatee,  permitted  the  surviving 
partner,  who  was  also  executor  of  her  hus- 
band, to  continue  the  business  under  the 
name  of  the  old  or  original  firm.  This  con- 
dition, with  her  consent,  continued  for  nine 
years.  The  only  persons  interested  in  the 
assets,  other  than  creditors,  were  Jas.  Webb, 
Jr.,  and  Mrs.  Alice  Webb.  His  honor  finds 
that  Mrs.  Alice  Webb  did  not  become  a  mem- 
ber of  said  firm,  so  as  to  be  personally  re- 
sponsible for  debts  Incurred  after  her  hus- 
band's death.  We  do  not  see  how  this  la 
material  to  the  questions  presented  upon  this 
appeal,  and  we  do  not  express  any  opinion 
regarding  her  liability  to  creditors,  notwith- 
standing her  purpose  or  intention.  Certainly 
she  and  the  executor  were  the  real,  beneficial, 
and  only  owners  of  the  property  and  the  prof- 
its accruing  from  the  business.  Upon  the 
death  of  Jas.  Webb,  Jr.,  the  same  arrange- 
ment was  made  and  continued  by  all  of  the 
parties  in  interest  They  were  all  sui  juris, 
and  we  can  see  no  reason  why,  inter  sese,  it 
was  not  competent  for  them  to  permit  their 
property,  with  the  consent  and  co-operation 
of  the  administrators,  to  remain  in  common 
and  used  for  their  Joint  benefit,  adopting  any 
name  or  style  agreeable  to  them  for  more 
easily  and  conveniently  carrying  out  their 
purpose.  The  fact  that  they  chose  to  carry 
on  the  business  under  the  name  of  the  old 
firm  does  not  change  their  rights.  They 
could,  if  they  had  so  preferred,  have  selected 
any  other  name.  Of  course,  the  old  firm,  as 
originally  constituted,  was  dissolved  by  death 
of  the  partners.  Whether  the  parties  so  In- 
tended or  not,  the  legal  effect  of  what  they 
did  was  to  create  a  new  and  original  arrange- 
ment for  carrying  on  business,  the  capital 
of  which  was  contributed  by  the  beneficial 
owners  of  the  property.  The  fact  that  they 
selected  the  administrators  of  the  deceased 


partners  to  manage  the  business  so  far  as 
the  questions  presented  upon  this  record,  is 
immaterial.  It  may  be  that,  if  debts  were 
contracted,  liabilities  not  contemplated  would 
have  attached. 

For  the  purpose  of  this  appeal,  the  trans- 
action consisted  of  an  arrangement  between 
the  distributees  and  legatees,  with  the  ap- 
proval of  the  administrators,  to  use  the  prop- 
erty for  a  joint  and  common  benefit  The 
widows  and  children  of  the  deceased  partners 
were  the  owners,  and  the  administrators 
were  their  agents.  Viewed  from  this  stand- 
point, we  have  parties  conducting  business 
in  a  manner  which,  in  a  limited,  if  not  ab- 
solute, sense,  constituted  a  partnership  adi^t- 
ing  a  name  which,  by  reason  of  being  well 
known  and  enjoying  the  confidence  of  its 
customers,  was  valuable  to  them.  It  was 
entirely  proper,  and  not  unusual,  that  they 
should  do  so.  There  was  no  concealment  of 
the  personal  status  of  the  parties.  They 
gave  notice  of  the  death  of  the  original  part- 
ners. It  is  not  uncommon  for  a  business 
which,  by  reason  of  the  credit  and  reputa- 
tion for  integrity  of  the  founders,  possesses 
value»  to  be  conducted  after  their  death 
under  its  original  name.  In  such  cases  it 
is  the  business  of  the  living  owners,  and  con- 
tracts made  by  or  with  them,  under  the 
name  adopted,  have  all  the  force  and  effect 
as  if  made  in  the  names  of  the  individuals 
to  whom  it  belongs.  A  man,  if  he  chooses, 
may  carry  on  business  in  a  name  other  than 
his  own,  or,  as  is  said  by  Erie,  G.  J.,  in 
Maughan  v.  Sharpe,  112  E.  a  L.  443:  **It 
is  clear  that  individuals  may  carry  on  busi- 
ness under  any  name  and  style  which  they 
may  choose  to  adopt''  That  a  deed  to  a 
partnership,  in  which  the  partners  are  not 
named,  is  valid,  is  abundantly  established 
by  this  and  many  other  courts.  In  Murray 
V.  Blackledge,  71  N.  G.  492,  the  deed  was 
made  to  "Murray  Ferris  &  Go."  To  the 
objection  that  the  deed  was  inoperative,  be- 
cause there  was  no  grantee,  Bodman,  J.,  said : 
"But  a  deed  for  land  is  not  for  that  reason 
void  any  more  than  a  bond  for  the  payment 
of  money  is.  It  is  a  latent  ambiguity,  which 
may  be  explained  by  paroL"  Institute  y. 
Norwood,  45  N.  G.  65.  In  Morse  v.  Carpen- 
ter, 19  Vt  614,  the  mortgage  was  made  to 
"Morse  &  Houghton,  of  Bakersfield."  Parol 
evidence  was  received  to  show  that  two  per- 
sons were  doing  business  in  Bakersfield  un- 
der that  firm  name.  Boyce,  G.  J.,  referring 
to  descriptions  ambiguitas  patens,  said: 
"There  is,  however,  an  important  difference 
between  a  description  which  is  inherently  un- 
certain  and  indeterminate  and  one  which  is 
merely  imperfect,  and  capable,  on  that  ac- 
count, of  different  applications.  To  correct 
the  one  is,  in  effect,  to  add  new  terms  to  the 
instrument;  while  to  complete  the  other 
is  only  to  ascertain  and  fix  the  application 
of  terms  already  contained  in  it"  The  dis- 
tinction between  a  patent  and  a  latent  am- 
biguity is  pointed  out  with  hia  usual  dear^ 
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ness  by  Pearson,  0.  J.,  In  Institate  ▼.  Nor« 
wood,  supra.  In  Wakefield  v.  Brown,  88 
Minn.  361,  37  N.  W.  788,  8  Am.  St  Rep.  671, 
it  Is  said:  *'If  the  tme  owner  conveys  by 
any  name,  the  conveyance,  as  between  the 
grantw  and  grantee,  will  transfer  title,  and 
in  all  cases  evidence  aliunde  the  instrument 
is  admissible  to  identify  the  actual  grantor. 
The  admission  of  such  evidence  does  not 
change  the  written  instrument  or  add  new 
terms  to  it,  but  merely  fixes  and  applies 
terms  already  contained  in  it"  The  same 
principle  controls  when  the  uncertainty  or 
ambi£ruity  is  regarding  the  grantee.  The 
same  is  held  in  Blanchard  ▼.  Floyd,  88  Ala. 
53,  9  South.  418;  Coleman,  J.,  saying:  **If 
the  proof  shows  that  Blanchard  ft  Burrus, 
a  partnership,  were  the  purchasers  of  the 
land,  they  owned  as  tenants  in  common  an 
equitable  interest  in  the  land."  In  Menage 
V.  Burke,  43  Minn.  211,  45  N.  W.  156,  19  Am. 
St  Rep.  235,  a  mortgage  to  "Farnham  &  Love- 
joy"  was  held  valid;  Dickinson,  J.,  saying: 
**While  it  is  necessary  to  the  legal  validity 
of  such  Instruments  that  there  be  a  grantee 
having  a  legal  existence,  capable  of  taking 
and  certainly  designated,  or  so  designated 
that  his  identity  can  be  certainly  ascertain- 
ed, these  conditions  are  complied  with  in 
this  case ;  resort  being  had,  as  may  be  done, 
to  facts  l>eyond  the  instrument  for  the  purpose 
of  applying  the  description  or  designation 
of  the  persons  named  to  the  persons  so  de- 
scribed." 1  Jones  on  Conveyances,  244.  In 
Maughan  y.  Sharpe,  supra,  the  deed  was 
executed  to  'TThe  City  Investment  ft  Advance 
Company."  It  was  objected  that,  as  there 
was  no  such  corporation,  the  deed  was  void. 
Erie,  C  J.,  said:  'The  bill  of  sale  under 
which  the  defendants  claim  purports  to  con- 
vey  the  property  to  the  City  Investment  ft 
Advance  Company,  and  not  to  the  defendants 
by  name ;  and  it  was  contended  for  the  plain- 
tiffs that  the  goods  could  not  pass  to  Sharpe 
ft  Baker.  •  •  •  It  is  dear  that  individu- 
als may  cariy  on  business  und^  any  name 
and  style  which  they  may  adopt,  and  I  see 
no  reason  why  the  defendants  may  not  do  so 
und»  the  name  of  *The  City  Investment  ft  Ad- 
vance Company.'  *  *  *  As  between  these 
parties  the  company  are  Sharpe  ft  Baker,  and 
the  conveyance  in  question  is  a  conveyance  to 
those  Individuals.  I  cannot  therefore,  say 
that  the  deed  was  inoperative  on  this  ground." 
Williams,  J.,  said:  "In  this  case  I  appre- 
hend the  meaning  of  the  grant  is  plain.  The 
deed  purports  and  intends  to  convey  the 
goods  to  those  persons  who  use  the  style  and 
firm  of  the  City  Investment  ft  Advance  Com- 
pany. They  may  or  may  not  be  a  corpora- 
tion; but  wh^e  it  is  ascertained  that  those 
who  carry  on  business  under  that  name  are 
the  defendants,  the  deed  operates  to  convey 
the  property  to  them"  Sheppard's  Touch^ 
stone,  236. 

His  honor  in  his  judgment  cites  the  case  of 
Neal  y.  Nelson,  117  N.  C.  393,  23  S.  B.  428, 
53  Am.  St  Rep.  590,  in  which  it  is  held  that 


a  deed  to  ''A.  and  his  heirs,**  A  being  dead, 
is  void.  This  decision  is  put  upon  the  ground 
that  *'h6irs"  is  a  word  of  limitation,  and  not 
of  purchase.  It  is  said  that  a  deed  to  "A. 
or  his  heirs"  would  be  good,  A.  being  dead, 
if  his  heirs  could  be  ascertained.  It  is  well 
setUed  that  a  deed  to  "A  and  his  children" 
is  valid  to  vest  the  title  in  them  as  tenants 
in  common.  His  honor  was  of  the  opinion 
that  ''after  July  18,  1904,  when  the  goods 
and  store  were  sold  to  H.  W.  Webb  and  J. 

C.  Webb,  no  one  constituted  the  old  firm  of 
Jas.  Webb,  Jr.,  ft  Co.  It  then  ceased  to 
exist"  He  therefore  concluded  that  the 
deed  from  D.  L.  Miller  conveyed  nothing, 
leaving  the  legal  title  in  Miller  in  trust  for 
the  administrators.  If  it  be  conceded,  as 
his  honor  concluded,  that  the  old  firm  ceased 
to  exist  certainly  the  assets  belonged  to 
some  one.  Jos.  O,  Webb  was  appointed 
agent  to  collect  them.  There  were  no  debts 
to  pay.  The  assets  then  belonged  to  the 
legatees  and  distributees  of  the  deceased 
partners.  When  J.  Cox  Webb,  in  executing 
the  trust  reposed  in  him  to  collect  the  assets, 
purchased  the  land  with  the  money  of  his 
principals,  and  directed  title  to  be  made  in 
the  name  of  the  old  firm,  it  is  manifest  that 
it  was  his  purpose  to  put  the  title  in  the 
persons  who  paid  the  purchase  money.  They 
ratified  his  act  treating  the  land  as  theirs 
by  selling  to  the  plaintiflTs.  The  defendant 
W.  J.  Miller,  recognized  the  status  of  the  title 
by  suing  for  and  receiving  from  the  purchase 
money  his  homestead  interest  We  can  per- 
ceive no  reason  why,  both  upon  reason  and 
authority,  in  the  light  of  the  fact  found  by  his 
honor,  the  latent  ambiguity  in  the  descrip- 
tion of  the  parties  in  the  deed  is  not  removed 
and  the  true  owners,  ascertained  to  be  the 
grantors  of  the  plaintiffs.  Lowe  v.  Carter, 
65  N.  C.  383;  Ryan  v.  Martin,  91  N.  C.  464; 
Simmons  v.  Allison,  118  N.  C.  776,  24  S.  B. 
716.  It  is  sometimes  said  that  <Hily  an  equi- 
table title  is  conveyed  in  such  cases.  The 
better  view,  we  think,  is  that  which  we  find 
sustained  by  the  authorities  dted — that  the 
ambiguity  is  latent  and  open  to  explanation 
by  which  the  real  party  is  disclosed  and  the 
deed  treated  as  if  the  name  were  inserted. 
If,  however,  the  other  view  be  adopted,  the 
same  result  would  follow  in  this  case.  It 
is  well  settled,  under  our  judicial  system, 
that  a  party  may  recover  in  ejectment  upon 
an  equitable  title.  Clark's  Code,  §  177,  and 
cases  cited   at   page   102.    The   mortgagee, 

D.  S.  Miller,  has  sold  under  the  power  and 
received  the  purchase  money  more  than  suf- 
ficient to  pay  the  mortgage  debt  The  mort- 
gagor, W.  J.  Miller,  has  received  his  interest 
in  the  surplus.  The  administrators  turned 
over  the  assets  of  the  late  firm  of  Jas.  Webb, 
Jr.,  ft  Bro.  to  J.  C.  Webb  to  collect  for  the 
benefit  of  the  owners.  He  has  in  the  dis- 
charge of  his  agency  applied  their  money 
to  the  purchase  of  the  land  and  procured 
a  deed  to  be  made,  as  he  understood  and  in- 
tended,   to   them.    They,    acting   upon   the 
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belief  that  the  land  was  theirs,  have  sold 
for  a  Taluable  consideration  to  the  plain- 
tiffs. We  cannot  see  how  a  more  perfect 
equitable  title  could  vest  in  the  plaintiffs. 
If,  as  the  learned  Jndge  thought,  the  naked 
legal  title  still  remained  in  D.  S.  Miller,  cer^ 
tainly  no  one,  save  the  plaintiffs,  can  call  for 
it 

There  are  no  unadjusted  questions  between 
the  administrators  and  the  grantors  of  the 
plaintiffs,  or  between  W.  J.  Miller  and  eith- 
er of  the  parties  to  the  transactions.  He 
does  not  suggest  any  reason  why  the  plain- 
tiffs should  not  recover,  save  that  they  are  not 
the  real  parties  in  interest  We  think  that 
they  are  the  real  and  only  parties  in  interest, 
and  are  entitled  to  recover  the  crops.  If, 
however,  t).  S.  Miller  was  a  necessary  party, 
we  can  see  no  reason  why  he  should  not  be 
brought  in  now  to  perfect  the  record.  The 
action  should  not  have  been  dismissed.  The 
court  may  at  any  time,  before  or  after  judg- 
ment, direct  other  persons  to  be  made  parties, 
to  the  end  that  substantial  justice  be  done. 
While  it  is  true  that  a  justice  has  no  power 
to  administer  an  equity,  the  owner  of  an 
equitable  title  may  sue  in  the  justice's  court 
Lutz  V.  Thompson,  87  N.  O.  334.  Many  of 
the  difficulties  which  obstructed  the  courts 
in  the  administration  of  justice  and  neces- 
sitated the  dismissal  of  suits  because  of  a 
divided  jurisdlctfon  between  courts  of  law 
and  courts  of  equity,  or  the  failure  to  sue 
out  the  writ  applicable  to  the  right  to  be 
enforced,  are  avoided  by  the  reformed  Codes 
of  Procedure.  Courts  now  seek  to  ascer- 
tain the  facts  and  administer  the  right  to 
the  real  party  in  interest  Amendments  are 
liberally  made  to  enable  the  court  to  so 
mold  the  judgment  that  substantial  justice 
is  administered. 

Upon  the  facts  found  by  his  honor,  judg- 
ment  should  have  been  entered  that  the 
plaintiffs  are  the  owners  of  the  crops  in  con- 
troversy. Judgment  will  be  entered  accord- 
ingly in  the  superior  court  of  Orange. 

Error. 


(1S9  N.  a  467) 

TDSSBY  et  al.  ▼.  OWEN. 

(Supreme  Court  of  North  Carolina.    Nov.  7» 
1905.) 

1.  Wills— CoNTBACTS  to   Devisb— Perform- 
ANCE  OF  Conditions. 

The  contract  of  an  adult  child  with  her 
old  and  afflicted  father  to  remain  with  and 
work  for  him  during  his  lifetime,  he.  in  con- 
sideration, to  will  her  one-fourth  of  his  prop- 
erty, requires  her,  unless  prevented  by  him  or 
those  acting  for  him,  to  remain  with  and 
serve  him  till  his  death. 

[Ed.  Note. — For  cases  In  point,  see  voL  49, 
Cent  Dig.  Wills,  $  173.] 

2.  Same— Preventing  Performance. 

A  child  who  had  agreed  to  remain  with 
and  serve  her  father  till  his  death,  he  in  con- 
sideration to  will  her  one-fourth  of  his  prop- 
erty, and  who  married  and  voluntarily  removed 
from  his  home  15  months  before  his  death, 
never  returning,  is  not  shown  to  have  been 
prevented  by  him  from  performing  the  contract 


bv  her  testimony  that  she  did  not  go  back 
after  her  marriage;  "they  did  not  want  me  to 
go  back."  Something  prior  to,  so  as  to  Justify 
her  apparent  abandonment  of  her  contract,  must 
be  shown. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  49, 
Cent  Dig.  Wilhi,  f  173.] 

8.  Same  —  Partial  Pbrformanob  —  Implied 
Contract. 
A  contract  of  a  child  to  remain  with  and 
serve  her  farther  till  his  death,  he  in  considera- 
tion to  will  her  one-fourth  of  his  property,  is 
entire  and  indivisible,  and  so  includes  no  im- 

glied  contract  to  pay  for  the  benefit  conferred 
y  her  partial  performance. 
[Ed.  Note. — For  cases  in  point,  see  ycL  49, 
Cent  Dig.  Wills,  ffi  171,  178.J 

Appeal  from  Superior  Court,  Davidson 
County;  Long,  Judge. 

Action  by  J.  A.  Tussey  and  another  against 
Li  A.  Owen,  executor,  etc.,  to  recover  on  a 
specific  contract  or  agreement,  set  out  in  the 
complaint,  for  services  rendered  by  the 
feme  plaintiff  to  her  father,  Anderson  Owen. 
The  material  allegations  of  the  complaint  are 
denied  in  the  answer.  The  issues  and  re- 
sponses are  as  follows:  ''(I)  Did  the  testator, 
Anderson  Owen,  make  the  agreement  with 
the  plaintiff  Delia  Owen  to  pay  her  at  his 
death  for  her  services,  as  alleged  in  the  com- 
plaint? Answer:  Yes.  (2)  Did  the  plaintiff 
Delia  render  the  services  tx>  her  father  agree- 
ably to  said  contract  as  alleged  in  the  com- 
plaint? Answer:  Yes.  (S)  What,  If  any,  is 
the  value  of  such  services?  Answer:  $1,600.^ 
From  the  Judgment  rendered,  defendant  aih 
pealed.    Reversed. 

B.  B.  Raper,  for  appellant  Watson,  Bux- 
ton ft  Watson  and  Walser  ft  Walser,  for  ap- 
pellees. 

BROWN,  J.  The  cause  of  action  as  stated 
in  the  complaint,  as  well  as  by  counsel  for 
plaintiff  on  the  argument,  is  substantially 
that  pUilntiff  Delia  Tussey,  the  daughter  of 
Anderson  Owen,  she  being  then  of  age  and  un- 
married, agreed  to  remain  with  her  father 
and  work  for  him  during' his  lifetime,  and 
that  in  consideration  thereof  he  agreed  that 
at  .his  death  he  would  devise  her  one-fourth 
of  all  his  lands  and  personal  estate,  and  that 
she  perfornied  the  contract  on  her  part,  and 
that  her  father  made  a  will  carrying  out  the 
contract  on  his  part,  but  afterwards  added 
a  codicil  in  which  he  revoked  the  will,  so  far 
as  he  had  willed  the  said  property  to  the 
feme  plaintiff,  and  devised  all  his  estate  to 
his  wife  and  his  two  sons,  thereby  failing  to 
carry  out  the  contract  The  complaint  fails 
to  allege  in  specific  terms  that  the  feme  plain- 
tiff fully  performed  the  contract  upon  her 
part,  or  that  she  was  prevented  from  perform- 
ing It  by  the  testator  or  by  those  duly  author- 
ized to  act  for  him.  Therefore,  if  it  is  deem- 
ed advisable  to  try  this  case  again,  the  com- 
plaint should  be  redrafted  as  to  those  particu- 
lars, or  propierly  amended.  There  is  some 
objection  to  the  form  of  the  third  issue.  It 
should  be,  "What  sum,  if  any,  is  plaintiff  en- 
titled to  recover?' 


N,C.) 


BILES  ▼.  SEABOABD  AIB  LINE  RT.  Ca 


129 


If  the  contract,  as  alleged  In  the  complaint, 
be  established.  Its  breach  Is  admitted  by  the 
fticts  stated  In  section  6  of  the  answer;  but 
the  burden  is  still  on  the  plaintiff,  to  establish 
the  performance  of  it  on  her  part,  or  else 
that  she  was  prevented  from  performing  it 
by  the  testator  oe  those  acting  for  him.  That 
the  feme  plaintiff,  Delia,  did  not  perform 
the  contract  is  fully  established  by  all  the 
evidence,  including  her  own.  A  fair  inter- 
pretation of  the  contract  set  out  required 
her  to  remain  with  her  father  and  serve  him 
until  his  death,  as  he  was  old  and  afflicted. 
She  failed  to  do  that  On  the  contrary,  she 
was  married  March  11, 1903,  and  immediately 
removed  to  Chattanooga,  and  returned  only 
after  her  father  died.  He  lived  for  15  months 
after  h^  marriage  and  removal  to  Chat- 
tanooga, and  only  added  the  codicil  to  his  will 
after  that  event,  vis^  on  January  18,  1904. 
In  view  of  these  facts,  the  plaintiff  can  only 
recover  upon  the  contract  by  showing  some 
legal  excuse,  as  that  she  was  prevented  from 
performing  the  contract  by  her  father  or 
those  authorized  to  act  for  him.  As  the  mar- 
riage and  removal  to  Chattanooga  wete  volun- 
tary acta  upon  her  part,  the  evidence  that  she 
was  prevented  from  performing  the  contract 
would  have  to  antedate  such  events,  so  as 
to  Justify  her  apparent  abandonment  of  it 
The  feme  plaintiff  testified:  '1  did  not  go 
back  after  I  got  married.  They  did  not  want 
me  to  go  back."  That  statement  alone  would 
not  Justify  a  finding  that  she  was  prevented 
by  her  father  from  performing  the  contract 

The  pleadings  have  been  framed  and  the 
case  tried  upon  the  theory  that  a  spedflc  con- 
tract— not  an  Implied  one— bad  been  entered 
into  between  the  plaintiff  and  her  father,  but 
she  p^tformed  it  and  that  there  was  a  breach 
of  it  upon  her  part  Therefore  it^  is  un- 
necessary to  review  the  numerous  cases 
which  have  come  before  this  court  as  to 
when  a  contract  will  be  implied  between 
permit  and  child  that  the  former  will  pay  the 
services  rendered  by  the  latter  after  attain- 
ing full  age.  The  Jury  have  found  the  first 
issue  as  to  the  agreement  in  favor  of  the 
plaintiff,  and  there  was  evidence  to  support 
such  finding.  But  the  record  fails  to  dis- 
close any  evidence  whatever  to  Justify  the  re- 
sponse to  the  second  issue,  to  wit,  that  she 
performed  the  contract  upon  her  part  "The 
proposition  is  too  plain  to  need  any  reference 
to  anthorlty  in  its  support,  that  a  party  to  a 
contract  cannot  maintain  an  action  for  its 
breach  without  averring  and  proving  a  per- 
formance of  his  own  antecedent  obligations 
arising  on  the  contract  or  some  legal  excuse 
for  a  nonperformance  thereof."  Smith, 
G.  J.,  in  Ducker  v.  Cochrane,  92  N.  C.  697. 
His  honor  instructed  the  Jury:  *'If  you  find 
that  the  contract  was  that  he  would  pay  her 
one-fourth  of  his  estate,  at  his  death,  for  her 
services,  you  will  consider  all  the  evidence 
offered  on  that  question  and  determine  what 
the  value  of  the  one-fourth  of  the  estate  is, 
and  make  your  answer  to  the  third  issue  from 
62S.E— 4^ 


the  fkcts  as  you  find  them  to  be.  The  defend- 
ant excepted.  This  instruction  cannot  be  sus- 
tained. In  view  of  the  fact  that  the  plaintiff 
failed  to  perform  the  contract  Under  the 
form  of  the  third  issue  it  in  practically  a 
Judicial  determination  that  the  value  of  her 
services  equals  one-fourth  of  the  testator's 
estate. 

There  is  a  class  of  cases  where,  under  some 
circumstances,  the  rigor  of  the  common-law 
rule  has  been  relaxed,  and  a  person  has  been 
permitted  to  recover  the  actual  value  of  his 
services,  although  failing  to  perform  the 
entire  contract  on  his  part  In  some  cases 
the  law  implies  a  promise  to  pay  such  re- 
muneration as  the  benefit  conferred  ia  really 
worth.  Dermott  v.  Jones,  23  How.  (U.  S.) 
220,  16  U  Ed.  442.  But  we  know  of  no 
authority  to  support  the  claim  that  the  plain- 
tiff could  recover  the  full  conlract  price  unless 
she  had  performed  the  contract  Chief  Jus- 
tice Smith  quotes  a  number  of  such  cases  in 
Chamblee  v.  Baker,  96  N.  a  100,  but  hd  also 
quotes,  with  approval,  from  the  opinion  in 
Munroe  v.  Phillips,  8  BUls  &  Black.  739: 
"The  inclination  of  the  courts  is  to  relax 
the  stringent  rule  of  the  common  law,  which 
allows  no  recovery  upon  a  special  unperform- 
ed contract  nor  tor  the  value  of  the  work 
done,  because  the  special  Includes  an  implied 
contract  to  pay.  In  such  case.  If  the  party 
has  derived  any  benefit  from  the  labor  done, 
it  would  be  unjust  to  allow  him  to  retain  that 
without  paying  anything.  Accordingly  re- 
strictions are  imposed  upon  the  general  rule, 
and  it  is  confined  to  contracts  entire  and  in- 
divisible, and  when,  by  the  nature  of  the 
agreement  or  by  express  provision,  nothing 
Is  to  be  paid  till  all  is  performed.''  The 
general  rule  Is  laid  down  in  Cutler  v.  Powell, 
2  Smith,  L.  C.  1 :  "But  if  there  has  been  an 
entire  executory  contract  and  the  plaintiff  has 
performed  a  part  of  it  and  then  willfully  re- 
fuses without  legal  excuse,  and  against  the  de- 
fendant's consent  to  perform  the  rest  he  can 
recover  nothing,  either  in  general  or  special 
assumpsit"  This  rule  has  been  repeatedly 
recognized  and  acted  on  by  this  court  Thig- 
pen  V.  Leigh,  98  N.  C^  47;  Lawrence  v.  Hester, 
93  N.  C.  79. 

For  these  reasons,  we  think  the  motion  to 
nonsuit  should  have  been  allowed* 

Error. 

on  N.  C.  62S) 

BILES  V.  SEABOARD  AIR  LINE  RY.  CO. 

(Supreme*  Court  of  North  Carolina.    Nov.  16,   ' 
1905.) 

1.  TBIAIr-MonOIVS  FOB  N0IVBt7II'--C0NSTBU0- 
TION  OF  EVIDBNOB. 

On  a  motion  for  nonsuit  or  direction  of 
verdict  for  defendant  the  evidence  of  plaintiff 
must  be  accepted  as  true,  and  construed  in  the 
light  most  favorable  to  him. 

[Ed.  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial.  §9  374,  402.] 

2.  Masteb  and  Sebvant— Injubies  TO  Sebv- 

ANT— NEGLIOENOB   OF  MaSTEB— SUFFICIENOT 

OF  Evidence. 
In  an  action  against  a  railroad  for  injoriss 
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to  a  brakeman,  who  was  shaken  off  the  pilot  of 
an  engine  which  did  not  have  a  bar  to  which 
the  brakeman  could  hold,  evidence  held  to 
make  a  case  for  the  jury  on  the  question  of 
the  railroad's  negligence. 

3.  Sams  —  CoNTBiBUTOBT  Nsoligbncb— Dan* 

GEBOUB   WOBK. 

The  mere  fact  that  a  servant  works  in  the 
performance  of  a  dangerous  duty,  such  as  rid- 
ing on  the  pilot  of  an  engine  without  having 
any  rod  by  which  to  hold,  while  it  may  charge 
him  with  the  assumption  of  the  risk,  does  not 
render  him  guilty  of  contributory  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  |  754.] 

4.  Same  —  Assumption   of  Risk— Dbfbotivb 
Appliances— Statxttobt  Pbovisions. 

Under  Priv.  Laws  1897,  p.  83.  c.  56,  giv- 
ing a  right  of  action  to  any  employ^  who  is 
injured  by  defects  In  the  machinery,  ways,  or 
appliances  of  a  railroad,  and  declaring  any  con- 
tract or  agreement  by  an  employfi  to  waive  the 
benefits  of  the  statute  void,  a  railroad  cannot 
defend  an  action  for  injuries  to  a  brakeman, 
caused  by  a  defective  engine  or  appliance,  on 
the  ground  that  the  brakeman  assumed  the  risk 
of  the  defect 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  S  554.] 

5.  SaMB— CONTBIBUTOBY    NEGLIQENCE. 

While,  under  Priv.  Laws  1807,  p.  83,  c.  56, 
a  railroad  employ^  Is  not  precluded,  on  the 
ground  of  assumption  of  risk,  from  recovering 
against  the  railroad  for  injuries  caused  by  a 
defective  engine  or  appliance  which  makes  the 
performance  of  his  auty  obviouslv  dangerous, 
yet  he  must  act  with  due  care  and  circumspec- 
tion under  the  circumstances,  and  cannot  re- 
cover if  he  is  careless  in  such  manner  as  to 
amount  to  contributory  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Gent  Dig.  Master  and  Servant,  §§  668,  674.] 

^  Samb— Violation  ojr  Masteb's  Rxtles. 

The  violation  by  a  railroad  brakeman  of 
a  known  rule  of  the  company,  made  for  the 
protection  and  safety  of  employes,  which  rule 
is  alive  and  enforced,  will  usually  bar  a  recovery 
for  injuries  to  the  brakeman  proximately  caused 
by  such  violation. 

[Ed.  Note. — For  cases  in  point  see  vol.  84, 
Gent.  Dig.  Master  and  Servant  IS  758-775.] 
7.  Same— Abbogated  Rules. 

A  rule  of  a  master,  promulgated  for  the 
protection  and  safety  of  servants,  which  is 
habitually  violated  to  the  knowledge  of  the 
master  or  those  who  stand  towards  him  in  the 
position  of  vice  principals,  or  which  has  been 
violated  so  frequently  and  oi>enly  and  for  such 
a  length  of  time  that  the  master  could,  by  the 
exercise  of  ordinary  care,  have  ascertained  its 
nonobservance,  will  be  deemed  waived  or  ab- 
rogated, and  a  failure  of  a  servant  to  observe 
the  same  will  not  jpreclude  him  from  recovering 
for  injuries  sustained  by  reason  of  such  non- 
observance. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  Si  287,  763.] 

Appeal  from  Superior  Oourt,  Anson  Coun- 
ty ;  Ward,  Judge. 

Action  by  David  Biles  against  the  Seaboard 
Air  Line  Railway  Company.  From  a  judg- 
ment of  nonsuit,  plaintiff  appeals.    Reversed. 

Civil  action  to  recover  damages  for  an  in- 
jury caused  by  alleged  negligence  on  part  of 
defendant  company.  The  three  ordinary  Is- 
sues in  actions  of  this  character  were  framed 
for  submission  to  the  jury:  (1)  As  to  the 
negligence  of  defendant;  (2)  as  to  contribu- 
tory negligence  on  the  part  of  plaintifl;  (8) 


on  the  question  of  damages.  At  the  dose  of 
the  testimony,  on  an  adverse  Intimation  of 
his  honor,  both  on  the  first  and  second  is- 
sues, the  plaintiff  submitted  to  a  nonsuit 
and  appealed. 

H.  H.  McLendon  and  J.  A  Lockhart  &  Son, 
for  appellant  John  D.  Shaw  and  Adams, 
Jerome  &  Armfleld,  for  appellee. 

HOKB,  J.  (after  stating  the  case).  In 
Hopkins  v.  RaUroad,  131  N.  C.  464,  42  S.  E. 
902,  Douglas,  J.,  delivering  the  opinion  said: 
''It  is  well  settled  that  on  a  motion  for  non- 
suit, or  its  counterpart,  the  direction  of  a  vor- 
dict,  the  evidence  of  the  plaintiff  must  be  ac- 
cepted as  true  and  construed  in  the  light 
most  favorable  for  him."  Applying  this  rule 
to  the  facts  set  forth  in  the  case  on  appeal, 
we  are  of  opinion  that  the  plaintiff  is  entitled 
to  have  his  cause  submitted  to  a  jnry.  The 
plaintiff  himself  testified  that  he  was  a  brake- 
man  on  a  freight  train  of  defendant  company, 
and  on  the  night  of  November  28,  1902,  was 
Injured  by  having  his  foot  ran  over  and 
crushed  by  the  engine  of  the  train  with  which 
the  plaintiff  was  then  working;  that  the  in- 
jury occurred  as  the  train  was  entering  on  the 
yard  at  Hamlet,  N.  O.,  where  there  were  a 
great  many  tracks  and  switches;  that  it 
was  a  part  of  the  plaintifTs  duties  at  such 
times  to  keep  a  lookont  in  front  of  the  engine, 
and  his  proper  placing  for  the  purpose  was 
on  the  pilot  of  the  engine. 

Selecting  a  portion  of  his  testimony  from 
the  notes  of  the  evidence  sent  with  the  case  in 
the  form  of  questions  and  answers  we  find 
this  statement:  **Q.  Go  on  and  state  bow 
you  were  hurt  A  I  was  on  the  front  part 
of  the  ^igine  on  the  standard  step,  where  I 
always  had  to  ride,  going  into  a  yard.  Q. 
Why  did  you  ride  there  going  into  the  yard? 
A  To  look  out  for  the  switches  and  loose 
cars.  Q.  Why  did  you  ride  there  to  look 
out  for  switches?  A  That  was  my  duty. 
Q.  To  look  out  for  switches  and  cars?  A 
Yes;  loose  cars  would  roll  down  sometimes, 
and  we  would  change  the  switches  right  qoick. 
I  would  always  have  to  head,  so  I  could  throw 
the  switch.  Q.  What  do  you  mean  by  throw- 
ing the  switch?  A.  Changing  the  switch  from 
one  track  to  another.  Q.  That  is,  yon  kept 
the  switches  in  their  proper  place  and  order? 
A  Yes.^  At  another  point  the  plaintiff  tes- 
tified that  he  could  not  properly  perform  the 
duties,  unless  he  was  stationed  in  front  on 
the  pilot,  and  that  the  defendant  would  not 
keep  a  man  who  could  not  keep  the  train 
moving,  but  was  so  slow  that  he  would  re- 
quire it  to  stop  to  enable  him  to  do  his  wwk ; 
that  in  order  to  enable  employes,  charged 
with  this  duty,  to  hold  their  positions,  there 
was  usually  a  short  step  on  the  face  of  the 
pilot  eight  to  ten  inches  long  and  wide 
enough  for  the  placing  of  one  foot,  and  a  bar 
or  rod  along  the  beam  of  the  pilot,  by  which 
the  brakeman  could  hold  on  with  reasonable 
safety  when  the  train  was  in  motion;  that 
this  particular  engine  had  the  step,  but  did 
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not  have  the  rod  or  other  means  to  enable 
the  plaintiff  to  hold  properly,  and,  as  the  en- 
gine was  going  into  the  yard,  it  Jostled  or 
careened  in  some  way — ^probably  by  a  depres- 
sion In  the  rail ;  that  the  plaintiff's  foot  was 
Jarred  from  its  position  on  the  step,  and,  not 
being  able  to  hold,  his  foot  slipped  under  the 
fore  wheel  of  the  engine,  was  crashed  as 
stated,  and  finally  had  to  be  amputated,  etc 
If  these  facts  are  established,  there  wonld 
seem  to  be  a  case  of  negligent  injnry,  not  nn- 
like  that  of  Goley  y.  Railroad,  128  N.  O.  5S4, 
39  S.  B.  43,  57  L.  R.  A.  817,  88  Am.  St  Rep. 
720;  and  unless  the  facts  are  snccessfully 
controverted,  or  the  plaintiff  himself  has 
failed  to  exercise  proper  care  in  the  matter, 
there  would  be  an  actionable  wrong. 

Tbe  Judge  below  also  expressed  an  inti- 
mation adverse  to  the  plaintiff  on  the  issue 
of  contributory  negligence.  Without  going  in- 
to a  detailed  statement  of  the  testimony, 
we  are  of  opinion  that  on  this  issue,  also,  the 
case  should  be  submitted  to  the  Jury  under 
proper  instructions.  The  plaintiff  has  stated 
in  one  place  that  It  was  a  dangerous  duty, 
and  he  had  looked  for  some  one  to  get  hurt 
in  performing  it  But,  so^  f ar  as  the  mere 
wording  on  in  the  performance  of  a  dangerous 
duty  is  concerned,  this,  while  sometimes 
spoken  of  as  contributory  negligence,  is  usual- 
ly and  more  properly  classed  and  considered 
under  the  head  of  assumption  of  risk,  and, 
being  81  contractual  defense,  where  it  is  al- 
lowed. Is  not  open  to  the  defendant  by  reason 
of  the  statute.  Priv.  Laws  1897,  p.  83,  c. 
56,  I  1.  This  statute  provides  that  any  em- 
ployfi  who  is  injured  by  any  defect  in  the  ma- 
chinery, ways,  or  appliances  of  a  railroad 
company  shall  be  entitled  to  maintain  an 
action;  and  section  2  provides  that  any  con- 
tract or  agreement,  express  or  implied,  made 
by  any  employe  to  waive  the  benefit  of  the 
aforesaid  section,  shall  be  null  and  void. 
If,  in  answer  to  the  first  issue,  the  Jury 
should  find  that  the  plaintiff,  while  in  the 
performance  of  his  duty,  was  injured  as  the 
proximate  consequence  of  a  defective  engine 
or  defective  appliance,  then  the  defense  of 
assumption  of  risk  is  not  open  to  the  de- 
fendant Coley  V.  Railroad,  supra;  s.  a,  129 
N.  a  407,  40)  S.  B.  196.  57  L.  R.  A.  817. 
While  the  mere  working  on  in  the  presence  of 
known  and  dangerous  conditions,  but  in  the 
honest  effort  to  discharge  his  duty  faithful- 
ly, usually  treated  under  the  head  of  as- 
sumption of  risk,  shall  not  be  considered 
in  bar  of  the  plaintiff's  recovery,  this  does 
not  at  all  mean  that  in  cases  of  the  kind 
we  are  now  considering  the  plaintiff  is  ab- 
solved from  all  care  on  his  own  part  Ex- 
cept in  extraordinary  and  imminent  cases, 
like  those  of  Greenlee  and  Troxler,  122  N. 
C.  977,  30  8.  B.  115,  41  L.  R.  A.  399,  65  Am. 
St  Rep.  734,  and  124  N.  C  189.  32  S.  B.  550, 
44  L.  R.  A.  313,  70  Am.  St  Rep.  580,  he  is 
Btill  required  to  act  with  that  due  care  and 
circumspection  which  the  presence  of  such 
conditions  require,  and  if,  apart  from  this 
clement  of  assumption  of  risk,  the  plaintiff 


has  been  careless  in  a  manner  which 
amounts  to  contributory  negligence,  his  ac- 
tion must  fail. 

There  is  evidence  here  tending  to  show 
that  the  plaintiff,  at  the  time  of  the  injury, 
in  taking  his  position  on  the  pilot  of  the  en- 
gine, was  acting  in  violation  of  the  rules  of 
the  company.  While  the  disposition  of  the 
present  appeal  does  not  require  that  we 
consider  evidence  making  for  the  defense,  we 
deem  it  well  to  note  that  the  violation  of  a 
known  rule  of  the  company,  made  for  an 
employe's  protection  and  safety,  when  the 
proximate  cause  of  such  employe's  injury, 
will  usually  bar  a  recovery.  This  Is  only 
true,  however,  of  a  rule  which  is  alive  and 
enforced,  and  does  not  obtain  where  a  rule 
is  habitually  violated  to  the  knowledge  of 
the  employer  or  of  those  who  stand  towards 
the  employer  in  the  position  of  vice  princi- 
pals, or  when  a  rule  has  been  violated  so 
frequently  and  openly,  and  for  such  a  length 
of  time,  that  the  employer  could,  by  the  exer- 
cise of  ordinary  care,  have  ascertained  its 
nonobservance.  Under  such  circumstances 
the  rule  is  considered  as  waived  or  abrogated, 
6  Thompson,  Law  of  Negligence,  §  5404; 
Beach,  Cont  Neg.  I  373. 

There  was  error  in  the  ruling  of  the  court 
below,  and  the  plaintiff  is  entitled  to  have 
his  cause  submitted  to  the  Jury« 

New  trial. 

CLARK,  a  J.  and  WALKBR,  J.,  concur  in 
result 


(139  N.  C.  470) 

KBARNS   ▼.    SOUTHBRN    RT.    CO. 

(Supreme  Court  of  North  Carolina.    Nov.  15^ 
1905.) 

1.  Tbiai/— Nonsuit— Whew  Grantku. 

It  is  the  duty  of  the  Judge  to  nonsuit  a 
plaintiff  when  the  evidence  is  not  legally  suffi- 
cient to  justify  a  verdict  in  his  favor. 

[Bd.  Note. — ^For  cases  in  point,  see  voL  48^ 
Cent.  Dig.  Trial,  |  360.] 

2.  Samb— Questions  fob  Coubt  anu  Jubt-* 

SUTFIOIENCY  or  BVIDENGE. 

The  measure  and  quantity  of  proof  and 
its  sufficiency  in  law  is  a  question  for  the  court, 
while  its  weight  and  sufficiency  to  establish  a 
fact  is  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent  Dig.  Trial,  IS  832-3450 
8.  Sams. 

Wliere  the  evidence  fails  to  establish,  either 
directly  or  by  rational  deductions,  all  the  facts 
which  go  to  make  up  the  issue,  as  where  there 
is  a  failure  of  evidence  in  respect  to  any  ma- 
terial fact  involved  in  the  issue,  the  evidence  is 
not  legally  sufficient  to  sustain  a  finding  upon 
such  issue,  and  it  is  the  duty  of  the  trial  judge 
to  instruct  the  jury  accordingly. 
4.  Raiuioads  —  Injubtes  at  Cbossinos— Ac- 
tions—Bubden  OF  Proof. 
In  an  action  against  a  railroad  for  injuries 
to  a  traveler  on  the  highway,  caused  by  a  colli- 
sion at  a  railroad  crossing,  the  burden  is  upon 
plaintiff  to  show,  not  only  the  negligence  of  th» 
railroad,  but  that  such  negligence  was  the  proxi- 
mate cause  of  the  injury. 

[Bd.  Note. — For  cases  in  point,  ses  voL  40, 
Cent  Dig.  Railroads,  U  IUT;  1123.1 
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5.  Negligence— Pboxivate  Cause— Chabao- 

TEB  OF  Proof  Requibed. 
The  relation  of  negligence  to  injury  at 
proximate  cause  tliereof  muat  be  eetablislied  by 
a  dear  preponderance  of  proof,  which  mUet  be 
of  such  strength  and  character  as  to  warrant 
the  inference  that  the  negligence  was  the  proxi- 
mate cause  of  the  injury,  and  evidence  which 
merely  raises  a  surmise  or  conjecture  of  such 
fact  is  legally  insufficient. 

[Ed.  Note. — For  cases  in  point,  see  vol.  ST* 
Cent  Dig.  Negligence,  |  278.] 

A.  Railboads  —  Injusies  at  Cbossingb— Ac- 
tio ns—Suffigienot  OF  Evidence— Pboxi* 
ICATE  Cause. 
In  an  action  against  a  railroad  for  Injuries 
caused  by  a  collision  with  a  team  at  a  crossing, 
evidence  held  insufficient  to  show  that  the  al- 
leged negligence  of  the  engineer  in  not  stopping 
his  engine  sooner  than  he  did  was  the  proxi- 
mate cause  of  the  Injury. 
Clark,  C  J.,  and  Hoke,  J.,  dissmting. 

Appeal  from  Superior  Court;  DaTidson 
County;  Long,  Judge. 

Action  by  Alexander  Eeams  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment of  dismissal,  plaintiff  appeals.  Af- 
firmed. 

This  action  was  commenced  on  December 
7,  1904,  to  recover  damages  for  an  injnry  al- 
leged to  have  been  received  by  plaintiff  on 
August  17,  1002,  by  coming  In  contact  with 
a  train  of  the  defendant  at  Lexington.  At 
the  conclnsion  of  the  evidence,  his  honor. 
Judge  Long,  being  of  opinion  that  the  plain- 
tiff had  failed  to  make  out  a  case  of  action- 
able negligence,  sustained  defendant's  motion 
to  nonsuit,  and  dismissed  the  action.  The 
plaintiff  appeals. 

McCrary  &  Ruark,  for  appellant  Manly 
&  Hendren;  for  appellee. 

BROWN.  J.  The  duty  of  the  judge  to 
nonsuit,  when  the  evidence  is  not  legally  suffi- 
cient to  Justify  a  verdict  for  the  plaintiff,  is 
too  well  settied  to  admit  of  dispute.  It  is  the 
law  in  this  state,  long  since  declared  by  this 
court  and  recognized  by  the  General  Assem- 
bly. It  is  also  a  rule  of  practice  in  every 
court  where  the  practice  and  principles  of  the 
conmion  law  prevail.  "We  would  be  recreant 
to  our  duties  as  Judges  were  we  to  fall  to  de- 
clare the  law  with  respect  to  the  question 
whether  there  is  any  evidence  for  fear  of 
offending  the  Jury.  This  question  the  jury 
do  not  decide."  Connor,  J.,  in  State  v.  Smith, 
136  N.  C.  at  page  687,  49  S.  E.  at  page  337. 
Evidence  has  a  twofold  sufficiency,  a  suffi- 
ciency In  law  and  a  sufficiency  in  fact  Of 
the  former,  the  court  is  the  exclusive  judge ; 
of  the  latter,  the  jury  is.  The  measure  and 
quantity  of  proof  is  a  question  for  the  court 
When  submitted  to  the  jury,  its  weight  and 
sufficiency  to  establish  a  fact  is  for  them. 

An  issue  Is  made  up  of  one  or  more  facts. 
Where  the  evidence  fails  to  establish  all  these 
facts,  either  dlrectiy  or  by  rational  deduc- 
tions, as  where  there  Is  a  failure  of  evidence 
in  respect  to  any  material  fact  Involved  in  the 
issue,  then  the  evidence  is  not  legally  suffi- 
cient to  Justify  a  finding  upon  the  Issue  it  la 


offered  to  sustain,  and  it  becomes  the  plain 
duty  of  the  Judge  to  instruct  accordingly, 
for  in  such  case  the  Jury  has  no  duty  to  per- 
form. We  agree  with  his  honor  that  the 
plaintiff  in  this  action  has  failed  to  ma|ce  out 
a  case  of  actionable  negligence.  To  establish 
actionable  negligence,  the  plaintiff  must 
show,  by  the  greater  weight  of  evidence,  not 
only  that  the  engineman  was  guilty  of  some 
negligent  act,  but  also  that  such  negligent 
act  WAS  the  proximate  cause  of  the  injury. 
As  clearly  expressed  by  Mr,  Justice  Walker: 
"There  must  always,  in  actions  of  tliis  kind, 
be  a  causar  connection  between  the  alleged 
act  of  negligence  and  the  injury  wliich  la 
supposed  to  have  resulted  therefrom.  The 
fact  that  the  defendant  has  been  guilty  of 
negligence,  followed  by  an  injury,  does  not 
make  him  liable  for  that  injury,  whidi  ia 
sought  to  be  referred  to  the  negligence,  un- 
less the  connection  of  cause  and  effect  Is 
established ;  and  the  negligent  act  of  the  de- 
fendant must  not  only  be  the  cause,  but  the 
proximate  cause,  of  the  injury."  Byrd  r. 
Express  Co.  (at  the  present  term)  51  &  BL 
861. 

The  burden  of  proof  is  therefore  upon  ttiis 
plaintiff  to  show  that  the  alleged  negligence 
of  the  engineman,  in  not  stopping  his  train 
sooner  than  he  did  was  not  only  the  causes 
but  the  proximate  cause,  of  the  injury.  The 
law  requires  mm  to  establish  that  fact  by 
a  clear  preponderance  of  proof,  as  much  so 
as  It  does  the  fact  of  negligence.  The  proof 
must  be  of  such  strength  and  character  as  to 
warrant  the  inference  that  the  failure  to 
stop  caused  the  injury,  and  not  merely  to 
raise  a  surmise  or  conjecture  that  such  was 
the  fact  Evidence  which  merely  shows 
that  it  was  possible  that  such  was  the 
result,  or  raises  a  conjecture  that  it  was 
so,  is  legally  insufficient,  and  should  not 
be  submitted  to  the  jury.  State  v.  Vinson, 
68  N.  C.  335;  Brown  v.  Kinsey,  81  N.  C.  245. 
'*The  plaintiff  must  do  more  than  show  the 
possible  liability  of  the  defendant  for  the  in- 
jury. He  must  go  further,  and  offer  at  least 
some  evidence  which  reasonably  tends  to  prove 
every  fact  essential  to  his  success.*'  Byrd 
V.  Express  Co.,  supra.  Applying  these  well- 
settied  principles,  we  have  concluded  tliat  the 
plaintiff  has  failed  to  show  that  the  alleged 
negligent  act  of  the  engineman  in  not  stop- 
ping his  train  sooner  than  he  did  caused 
the  injury,  and  therefore  he  cannot  recover. 

The  facts,  as  gathered  from  the  testimony 
of  the  plaintiff  and  his  witness,  Elliott,  who 
alone  testified  as  to  the  occurrence,  are  these: 
On  August  17,  1902,  plaintiff,  driving  his 
horse  and  top  buggy,  crossed  the  defendant's 
track  in  the  town  of  Thomasvllle.  After  he 
had  gotten  across,  and  when  distant  from  15 
to  40  feet  from  the  track  crossing,  and  about 
the  time  the  engine  passed  the  crossing,  the 
horse  began  to  back,  and  continued  backing, 
and  backed  into  the  cars,  about  the  second 
or  third  coach.  Plaintiff  testifies:  "I  tiad 
Just  crossed  the  track,  and  the  horse  began  to 
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cut  ap  and  ran  back,  and  backed  the  right 
wheel  against  the  cars,  and  threw  me  between 
the  shafts  and  the  horsey  under  his  feet 
The  first  time  I  saw  the  train  the  horse 
wheeled  right  around  towards  Lexington  and 
cut  up,  and  I  could  not  see  anything.  I  was 
something  over  the  length  of  the  horse  and 
bugsy  when  train  came  along  the  track.** 
Plaintiir  states  that  then  the  horse  began  to 
back,  and  he  urged  him  forward.  "I  do 
not  know  as  I  said  my  horse  was  an  old  fool, 
but  she  was  an  old  fool,  or  else  she  would 
not  have  run  back  that  way."  Elliott  testi- 
fied, in  substance,  that  about  the  time  the 
engine  passed  the  crossing  the  horse  b^an 
to  back,  and  kept  on  backing,  and  backed  in- 
to the  train.  The  engineman  was  looking 
out  at  plaintiff  and  his  horse.  He  slacken- 
ed up  the  speed  of  the  train.  It  was  going 
at  a  very  slow  rate  of  speed.  The  engine, 
tender,  and  several  cars  had  passed  before 
plaintilTs  buggy  struck  the  train.  He  also 
testified  that  the  train  stopped  very  quick- 
ly, but  he  did  not  hear  the  brakes  applied, 
being  150  feet  distant  The  train  was  going 
very  slowly,  and,  aftor  plaintiff's  buggy 
BtrwdE  It  stopped  very  quickly.  He  further 
stated  that  the  engineman  shut  off  steam 
and  slowed  up  when  he  saw  the  horse  back- 
ing. The  engineman  could  not  have  seen  the 
horse  "cut  up"  before  the  engine  got  on  the 
crossing,  because  the  horse  did  not  begin  to 
back  and  •'cut  up"  until  then.  Witness  said 
that  he  could  see  engineman  looking  out  of 
his  window.  •'He  was  going  very  slowly, 
looking  at  this  man.  Stopped  very  quickly. 
Went  about  10  or  15  feet,  apparently  holding 
his  train  under  control,  looking  at  this  situ- 
ation," 

In  view  of  the  tact  that  the  engineman  was 
on  the  crossing  with  his  engine  when  he  saw 
the  horse  commence  to  back,  and  brought 
his  train  to  a  standstill  in  15  feet  of  the  cross- 
ing, according  to  the  witness,  Elliott,  and 
within  two  or  three  car  lengths,  according  to 
plaintiff,  it  is  very  doubtful  if  there  is  any 
negligent  conduct  upon  the  part  of  the  en- 
gineman disclosed  by  the  evidence.  But,  as- 
sxnning  there  is  such  evidence,  in  our  opinion 
there  is  nothing  which  tends  to  prove  that 
the  alleged  negligent  conduct  caused  the  dam- 
age to  the  plaintiff  or  his  buggy.  This  is 
not  a  case  where  the  train  ran  over  or  back- 
ed into  the  plaintiff,  but  where  the  plaintiff 
backed  into  the  train.  While  there  is  no 
evidence  offered  that  the  engineman  could 
have  stopped  his  train  any  sooner  than  he 
did  after  first  seeing  the  horse  ''cut  up"  yet, 
assuming  that  he  could  have  done  so,  and 
that  the  train  was  at  a  standstill  at  the 
moment  the  horse  backed  the  right  buggy 
wheel  into  the  car,  we  think  no  rational  in- 
ference can  be  drawn  that  the  result  to  the 
plaintiff  and  his  buggy  would  have  been 
otherwise  than  it  was.  There  is  no  afDrm- 
ative  proof  whatever  that  the  stopping  of 
the  train  a  moment  sooner  would  have  pre- 
vented the  contact  with  the  buggy  wheel  or 


the  resultant  injury.  In  view  of  the  lack 
of  evidence,  to  submit  that  question  to  the 
Jury  would  be  to  refer  it  to  the  domain  of 
guesswork  and  conjecture  for  solution.  The 
engine  was  on  the  crossing  when  the  horse 
began  to  back.  That  was  the  earliest  mo- 
ment that  the  engineman  could  have  dis- 
covered plaintiff's  situation.  Suppose  he  had 
stopped  his  engine  and  train  instantaneous- 
ly (although  we  do  not  know  it  to  be  pos- 
sible); what  would  have  been  the  evident 
consequence  to  the  plaintiff?  His  horse 
would  have  backed  his  buggy  into  a  hissing 
and  steaming  engine,  a  much  more  danger- 
ous predicament  There  is  no  evidence  that 
Ithe  engineman  could  have  so  quickly  re- 
versed his  engine  as  to  back  it  out  of  plain- 
tiiTs  way,  and  that  was  hardly  possible  in  so 
short  a  time.  There  is  not  the  slightest  evi- 
dence that  the  car  steps  caught  into  the 
wheel  and  dragged  the  buggy  any  distance, 
or  that  the  wheel  struck  the  steps,  as  alleged 
in  the  complaint  When  the  frightened  horse 
backed  the  right  hind  wheel  against  a  very 
slowly  moving  ear,  it  was  well  calculated  to 
••smash  the  wheel"  and  pitch  the  plaintiff  out 
between  the  shafts  and  horse  by  the  force  of 
the  impact  alone,  and  not  because  the  car  was 
moving.  The  same  result  would  doubtless 
have  happened,  had  the  horse  backed  with 
the  same  force  against  a  stone  walL  If  the 
train  had  been  moving  rapidly,  its  momentum 
might  possibly  have  drawn  the  buggy  and 
its  occupant  under  it  when  the  horse  backed 
the  buggy  into  it  On  the  contrary,  it  was 
moving  with  such  exceeding  slowness  that 
it  came  to  a  full  stop  very  quickly,  almost 
immediately  after  the  contact,  so  that  some 
person  safely  alighted  and  got  hold  of  the 
horse's  head,  and  the  plaintiff  was  pitched 
forward,  instead  of  backwards,  or  alongside 
or  under  the  cars.  The  plaintiff  has  failed 
to  establish  by  evidence  any  circumstances 
from  which  it  can  be  fairly  inferred  that 
there  is  reasonable  probability  that  the  ac- 
cident resulted  from  the  failure  of  the  en- 
gineman to  stop  the  train  sooner  than  he  did, 
assuming  that  he  could  have  done  so,  which 
is  by  no  means  certain.  The  plaintiff  has 
failed  to  show  that  the  alleged  negligence 
was,  in  the  expressive  language  of  Mr. 
Justice  Hoke,  "the  cause  that  produced  the 
result  in  continuous  sequence,  and  without 
which.it  would  not  have  occurred,  and  one 
from  which  any  man  of  ordinary  prudence 
could  have  foreseen  that  such  a  result  was 
probable  under  all  the  facts  as  they  existed." 
Ramsbottom  v.  Railroad,  138  N.  C,  at  page 
41,  50  S.  B.,  at  page  449. 

We  are  of  opinion  that  the  proximate  cause 
was  (to  quote  the  language  of  the  plaintiff) 
••the  old  fool  horse." 

Affirmed. 

HOKE,  J.  (dissenting).  I  differ  from  the 
court  in  its  d^ision  of  this  case,  and,  while 
no  question  of  law  is  seriously  involved,  the 
difference  as  to  itEi  application  to  the  facts 
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before  us  is  suflaclently  pronounced  to  Justify 
some  statement  of  the  reasons  for  my  dis- 
sent It  is  accepted  law  in  actions  of  this 
character  that,  when  two  men  of  fair  minds 
can  come  to  differing  conclusions  on  the  ques- 
tion of  actionable  negligence,  the  jury  must 
determine  the  issue,  and  that  this  applies, 
not  only  to  the  negligent  act,  but  to  the  ques- 
tion of  proximate  cause.  It  is  also  the  better 
doctrine  that,  where  the  negligent  act  has 
been  established  or  admitted,  it  is  only  in 
clear  and  exceptional  instances  that  the  ques- 
tion of  proximate  cause  should  be  withdrawn 
from  the  jury  and  determined  by  the  judge. 
Shearman  &  Red.  Neg.  vol.  1,  $  52;  ThomQ- 
son's  Com.  on  Law  of  Neg.  vol.  1,  §  161.  An- 
other position  may  be  considered  as  estab- 
lished— ^that,  when  a  judge  withdraws  a  case 
from  the  jury  by  directing  a  nonsuit,  the  evi- 
dence favoring  the  plaintiff  must  be  taken 
as  true.  Hopkins  v.  Railroad,  131  N.  G.  464, 
42  S.  E.  902;  Biles  v.  Railroad  (at  this  term) 
52  S.  B.  129.  The  court  does  not  seem  to 
have  been  altogether  advertent  to  this  last 
principle;  for  in  the  opinion  apparent  con- 
sideration is  given  to  evidence  favoring  the 
defendant  in  certain  phases  of  the  case, 
where  there  was  other  evidence,  contradict- 
ory or  qualifying,  which  was  more  favora- 
ble to  plaintiff.  This  matter  is  not  dwelt  up- 
on at  much  length  or  in  greater  detail,  for 
the  reason  that,  in  any  aspect  of  the  case,  I 
am  of  opinion  that  the  ruling  of  the  judge 
below  cannot  be  sustained. 

Applying  the  above  rules  to  the  facts  be- 
fore us,  as  I  understand  them:  Here  was  a 
man,  over  80  years  of  age,  in  a  top  buggy, 
who  had  just  driven  over  a  crossing  of  de- 
fendant's railroad,  when  a  passenger  train  of 
defendant  company  passed  the  crossing,  go- 
ing north.  The  railroad  ran  about  north  and 
south  here.  The  plaintiff  had  just  driven 
over,  being  something  over  the  length  of  the 
horse  and  buggy,  as  he  states  it — ^was  from 
15  to  20  feet  from  crossing,  as  the  witness 
Elliott  states  it— and,  as  the  train  went  by 
the  crossing,  the  horse  commenced  backing 
the  buggy  towards  the  train.  The  road 
sloped  upward  some  towards  the  crossing, 
and  as  the  train  moved  on,  going  the  distance 
of  several  car  lengths,  the  horse  continued  to 
back  the  buggy  up  the  slope  till  the  train 
and  the  buggy  collided.  The  right  hind 
wheel  of  the  buggy  was  crushed  down,  and 
the  old  man  thrown  from  his  seat  onto  the 
forewheel,  falling  under  the  shafts,  between 
the  horse's  heels,  and  receiving  severe  injuries, 
from  which  he  still  suffers.  During  the  time 
the  horse  was  backing  the  engineer  was  look- 
ing directly  at  him.  A  collision  was  evi- 
dently Imminent,  for  some  one  jumped  from 
the  train  and  caught  the  horse  by  the  bridle 
in  an  effort  to  avoid  the  catastrophe,  "but 
the  train  moved  on.'*  The  witness  Elliott,  a 
merchant  In  Thomasvllle,  who  had  no  inter- 
est in  the  matter,  so  far  as  appears,  and  who 
bad  the  entire  occurrence  in  full  view,  at  a 
distance  of  not  more  than  134  feet  from  the 


center  of  the  crossing,  testifies  in  part  as 
follows:  "To  the  best  of  my  recollection, 
about  the  time  the  engine  passed  the  crossing 
the  horse  began  to  back,  and  kept  on  backing, 
and  backed  into  the  train.  I  saw  the  engineer 
looking  out  of  the  window,  and  some  one  else 
stepped  from  the  train.  The  engineer  was 
looking  at  Mr.  Kearns  and  his  horse.  He  ap- 
parently kind  of  slacked  up  the  speed  of  the 
train.  It  seemed  so.  Then  he  kept  looking 
back  after  the  engine  had  passed,  and  just 
after  he  struck  the  train  he  put  on  brakes 
and  stopped  the  train.  It  was  going  at  a 
very  slow  rate  of  speed.  The  engine,  tender, 
and  several  cars  had  passed  before  he'stru<± 
it  I  don't  know  the  manner  in  which  the 
train  was  stopped.  I  know  it  stopped  very 
quickly.  •  •  •  The  train  was  going  along 
very  slowly,  not  trying  to  make  good  time, 
and  after  it  struck  it  stopped  very  quickly. 

*  *  *  It  seemed  that  he  slowed  up  after 
he  saw  the  horse  start  to  backing.  He  kind 
of  shut  off  steam,  apparently.  The  train 
stopped  very  quickly  after  he  was  hit.  I 
saw  Kearns.  I  do  not  know  how  badly  he 
was  hurt  *  *  *  I  live  on  the  south  side 
of  the  track.  That  is  the  side  the  engineer 
was  on.  I  could  see  him  looking  out  of  his 
window.  He  was  going  very  slowly,  looking 
at  this  man.  He  stopped  very  quickly.  He 
went  about  10  or  15  feet  He  was  apparent- 
ly holding  his  train  under  control,  looking  at 
this  situation.  •  •  •  The  horse's  head 
was  pointed  south,  and  when  he  commenced 
going  back  he  gave  a  cut  and  went  back 
against  the  train.  His  head  was  in  a  wester- 
ly direction.  The  horse  and  buggy  were 
going  backward.  *  *  *  It  is  just  an  in- 
cline— I  dd  not  know  what  degree — 10,  16,  or 
20  degrees.  It  was  a  gradual  incline  down 
to  where  the  horse  was."  There  are  several 
points  in  the  testimony  of  this  witness  which 
may  be  noted  as  a  help  to  the  true  under- 
standing of  the  matter.  Thus,  **I  saw  the 
engineer  looking  out  of  the  window,  and  some 
one  else  stepped  from  the  train.  •  •  • 
The  engineer  was  looking  at  Kearns  and 
his  horse.  He  apparently  kind  of  slacked 
the  speed  of  the  train.  It  seemed  so.  Then 
he  kept  looking  back  after  the  engine  bad 
passed,  and  just  after  he  struck  the  train 
he   put   on  brakes   and  stopped   the   train. 

•  •  •  The  train  stopped  very  quickly 
after  he  was  hit  •  •  •  He  stopped  very 
quickly.  He  went  about  10  or  15  feet  He 
was  apparently  holding  the  train  under  con- 
trol, looking  at  this  situation."  These  facts 
make  out  a  clear  case  of  negligence.  The 
engineer,  in  the  exercise  of  ordinary  pru- 
dence, should  have  stopped  the  train  when 
he  saw  that  a  collision  was  imminent;  and 
it  is  almost  equally  as  clear  that  the  move- 
ment of  the  train  had  something  to  do  with 
the  nature  and  extent  of  the  Injury. 

The  opinion  substantially  admits  that 
there  was  negligence  in  not  stopping  the  train 
outright,  and  sustains  the  ruling  of  the  court 
below  on  the  ground  that  there  is  no  evi- 
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dence  that  the  motion  of  the  train  had  any- 
thing to  do  with  causing  the  injury*  and  that 
this  is  so  clear  there  can  be  no  two  opinions 
about  it  among  fair-minded  men.  A  dis- 
sertation on  the  momentum  possessed  by  bodies 
of  vast  weight  and  tremendous  power,  though 
moving  slowly,  might  be  of  service  here; 
but  I  find  it  difficult  to  discuss  this  last  po- 
sition with  that  seriousness  which  is  always 
becoming  when  making  final  deliverance  on 
the  rights  of  parties,  and  which  the  great 
resi>ect  entertained  for  my  Brethren  always 
prompts.  To  hold  that  the  movement  of  the 
train,  though  negligent,  had  nothing  to  do 
with  causing  or  contributing  to  the  plain- 
tifTs  hurt,  to  my  mind  involves  the  proposi- 
tion that  when  a  400,000-pound  train,  in 
motion,  collides  with  a  300-pound  buggy  and 
a  900-pound  horse,  also  in  motion,  in  which 
the  wheel  of  the  buggy  is  crushed  down  and 
the  occupant  thrown  from  his  seat,  causing 
him  to  fall  beneath  the  horse's  heels,  the  mo- 
tion of  the  train  had  nothing  whatever  to 
do  with  intensifying  the  shock  or  increasing 
the  damage,  and  that  this  is  so  clear  that 
there  can  be  no  two  opinions  about  it.  The 
reasons  given  In  support  of  the  position  are 
no  more  satisfying  than  the  position  itself. 
It  is  urged  that  the  train  was  going  "slowly, 
very  slowly."  This  is  a  comparative  term, 
and  does  not  mean  the  same  thing,  when 
speaking  of  trains,  as  in  slower  methods  of 
locomotion.  Thus  the  witness  Elliott  says 
at  one  place,  "It  was  going  along  very  slowly, 
not  trying  to  make  good  time."  However 
this  may  be,  it  was  going  forward  faster  than 
the  horse  was  backing,  for  it  had  gone  three 
or  four  car  lengths,  while  the  horse  had 
bad^ed  from  15  to  40  feet  It  is  also  sug- 
gested that  there  is  not  the  "slightest  evi- 
dence that  the  car  steps  caught  in  the  wheel 
and  dragged  the  buggy  any  distance,  or  that 
the  wheel  struck  the  steps,  as  urged  in  the 
complaint*'  No;  the  evidence  is  silent  on 
these  pointa  No  one  seems  to  have  noted 
Just  what  part  of  the  car  came  in  contact 
with  the  buggy,  nor  which  way  the  wheel 
was  dragged.  The  first  point  was  probably 
considered  of  no  consequence,  and  any  evi- 
dence on  the  second  was  more  than  likely 
effaced  in  the  crush  and  wreck  of  the  ofTend- 
ing  wheel. 

It  is  also  repeated,  in  aid  of  the  defendant's 
engineer,  that  after  the  collision  the  train 
was  stopped  very  quickly;  but  I  cannot  see 
how  that  can  help  the  defendant  The  train 
had  gone  10  or  15  feet  beyond  the  point  of 
contact,  and  stopping  it  quickly  only  tended 
to  show  that  the  engineer  had  bis  train  under 
full  control,  and  could  readily  have  stopped 
In  time  to  avoid  the  injury,  if  he  had  so  de- 
sired. As  to  the  plaintiff,  the  injury  had  been 
already  done,  and  the  train  could  have  pro- 
ceeded on  its  way  north,  and  not  added  one 
whit  to  the  plaintiff's  grievance  or  his  in- 
jury. It  might  be  suggested  in  support  of 
plaintiff's  position,  as  a  matter  of  common 
observation,  tiiat  under  all  the  conditions  de- 


scribed by  this  testimony  a  buggy  could  have 
backed  up  that  incline  at  the  rate  described 
against  a  stationary  object,  and  it  would  not 
have  crushed  a  buggy  wheel  of  ordinary 
strength  1  time  out  of  10,  or  even  100.  The 
only  other  element  present  was  the  motion  of 
the  train,  and  the  strong  probability  is  that 
this  motion  either  caused  or  greatly  intensi- 
fied the  injury.  It  would  seem  almost  to 
permit  the  application  of  the  principle  "res 
ipsa  loquitur,"  and  that  neither  evidence  nor 
further  argument  is  required.  I  agree  with 
my  Brethren  that  there  cannot  well  be  two 
opinions  on  the  question,  but  the  conclusion 
should  be  the  other  way. 

CLARK,  C.  J.,  dissenting,  concurs  in  what  is 
so  admirably  said  by  Mr.  Justice  HOKE. 
Whether  the  proximate  cause  of  the  plaintiffs 
injury  was  his  owning  a  "foolish"  little  horse, 
over  which  he  lost  control,  and  which  back- 
ed the  buggy  and  its  occupant  up  a  steep  hill 
against  the  car,  or  whether  it  was  the  act  of 
the  defendant's  servant  In  crushing  into  the 
buggy  with  the  energies  of  steam  and  the 
weight  of  a  heavy  train  of  cars,  which,  not- 
withstanding, he  had  under  perfect  control, 
and  with  full  knowledge  that  the  plaintiff 
could  not  control  his  horse,  was  a  matter  of 
fact  eminently  for  a  jury  to  decide.  If  "only 
one  inference  could  be  drawn,"  it  would  be 
that  the  proximate  cause  was  the  vastly 
greater  power  of  steam,  which  was  under 
the  control  of  the  defendant's  servant  In 
this  collision  between  the  backing  horse  and 
the  moving  train,  not  only  was  the  impact 
of  the  latter  the  greater  force,  but  there  was 
negligence  on  the  part  of  the  defendant,  and 
none  on  the  part  of  the  plaintiff.  How  much 
of  the  damage  was  due  to  the  neglect  and 
default  of  the  defendant  was  a  matter  which 
only  a  Jury  can  determine.  If  there  had 
been  no  negligence  by  the  defendant,  the  In- 
Jury  would  have  caused  it  no  liability,  but 
the  defendant's  negligence  is  clear.  In  Craft 
V,  Railroad,  136  N.  C.  49,  48  S.  E.  519,  the 
court  holds  that  "on  a  motion  for  nonsuit 
the  evidence  of  the  plaintiff  must  be  taken  as 
true  and  construed  in  the  light  most  favorable 
to  him,  and,  if  there  is  more  than  a  scintilla 
of  evidence  tending  to  prove  the  plaintiff's 
contentions,  the  question  must  be  left  to  the 
Jury,  who  alone  can  pass  upon  the  weight  of 
the  testimony  and  the  credibility  of  wit- 
nesses." To  the  same  purport  are  Cox  v. 
Railroad*  123  N.  0.  004,  31  S.  E.  848;  Coley 
V.  Railroad,  129  N.  0.  407,  40  S.  E.  195,  57  L. 
R.  A.  817;  Hopkins  v.  Railroad,  131  N.  C.  463, 
42  S.E.  902,  and  Butts  v.  Railway,  133  N.  C.  82, 
45  S.  B.  472.  In  Pumell  v.  Railway,  122  N. 
C.  832,  29  S.  E.  953,  the  court  holds  that  "a 
motion  of  nonsuit  is  substantially  a  demurrer 
to  the  plaintiff's  evidence.  •  •  •  Every 
fact  which  the  plaintiff's  evidence  proved  or 
tended  to  prove  must  be  taken  by  the  court 
to  be  proved.  It  must  be  taken  in  the  stroug- 
est  light  as  against  the  defendant"  The 
same  view  is  taken  in  Printing  Ca  v.  Railroad, 
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126  N.  O.  516,  36  &  B.  88;  Glbbe  ▼.  Lyon,  95 
N.  O.  146;  Springs  t.  Schenck,  09  N.  O.  651, 
6  S.  E.  405,  6  Am.  St  Rep.  552.  Ana  in 
Snider  ▼.  Newell,  182  N.  0.  614,  44  &  B.  854. 
Connor,  J.,  speaking  for  the  conrt,  says: 
"The  demurrer  to  the  evidence  admits  the 
truth  of  the  plaintifTs  testimony,  together 
with  every  reasonable  inference  to  be  drawn 
therefrom  most  favorable  to  the  plaintiff. 
Brittain  v.  Westhall,  186  N.  a  492,  47  S.  B. 
616." 

The  theoretical  proposition  that  the  only 
inference  which  could  reasonably  be  drawn 
was  that  the  causa  causans  lay  with  the 
littie  horse,  backing  buggy  and  driver  up  hill, 
is  met  by  the  fact  that  two  members  of  this 
court  draw  a  different  inference.  There  Is 
no  place  to  apply  a  theory,  when  the  founda- 
tion fact,  which  would  deprive  the  plaintiff 
of  the  sacred  right  of  trial  by  Jury,  is  lacking. 
Oonst  art  1,  |  19,  declares  that  "the  ancient 
mode  of  trial  by  Jury  is  one  of  the  best  se- 
curities of  the  rights  of  the  people,  and  ought 
to  remain  sacred  and  Inviolable."  The  guar- 
anty of  the  right  of  trial  by  Jury  is  traced 
back  with  pride  to  the  words  of  Magna  Oharta, 
"Legale  Judicium  parium  suorum."  The  dis- 
parity of  power  between  John  and  his  armed 
barons  was  not  great,  and,  indeed,  at  Runny- 
mede  the  latter  were  the  stronger.  If  the 
right  of  trial  by  a  Jury  of  one's  peers  should 
have  been  guarantied  between  the  barons 
against  the  King,  certainly  it  should  be  still 
more  sacred  when  the  controversy,  as  here,  is 
between  a  citizen  of  humble  means,  more  than 
80  years  of  age,  on  the  one  hand,  and  on  the 
other  a  powerful  corporation,  with  its  roads 
extending  into  many  states,  with  (as  we  know 
from  the  official  reports  of  both  state  and  fed- 
eral governments)  nearly  $50,000,000  of  annu- 
al receipts,  more  than  $16,000,000  of  which 
are  in  excess  of  its  operating  expenses,  and 
with  influence  extending  to  every  sphere  of 
activity,  state  and  federal.  If  ever  the  right 
of  trial  by  Jury  should  be  held  sacred,  it  is 
between  litigants  of  such  disproportionate 
power.  Oonstitutional  guaranties,  like  that 
of  trial  by  Jury,  are  the  necessities  of  the 
weak  and  humble.  The  great  and  powerful 
can  get  their  dues  (if  not  more)  without  such 
aid.  Therefore  such  right  should  be  always 
sacredly  guarded  and  never  dispensed  with. 
If  a  Judge  can  dispense  with  a  jury  trial  be^ 
cause  he  thinks  that  upon  the  evidence  the 
verdict  ought  not  to  be  in  favor  of  the  plain- 
tiff, then  the  Judge,  not  the  Jury,  tries  the 
case  and  weighs  the  evidence,  whether  it  is 
"reasonably  sufficient"  to  Justify  a  recovery. 
Why  carefully  forbid  the  Judge  to  express  an 
opinion  "whether  a  fact  is  fully  or  sufficiently 
proved"  (Code,  §  413),  if  the  Judge  can  decide 
that  the  "evidence  is  not  sufficient"  to  Justify 
a  verdict  for  the  plaintiff  and  refuse  to  submit 
the  cause  to  the  Jury. 

The  ancient  landmark  was  that,  if  there  is 
"any  evidence  beyond  a  scintilla,"  either 
party  has  a  right  to  have  the  Jury  pass  upon 
the  evidence,  leaving  it  to  the  Judge,  in  the 


interest  of  Justice,  to  set  aside  the  verdict,  U 
palpably  erroneous.  Jordan  v.  Lasslter,  51  N. 
0.  188.  This  was  fully  debated  and  reiter- 
ated in  Wlttkowsky  v.  Wasson,  71  N.  O.  461, 
where  Bynum,  J.,  with  great  foresight  and  to 
his  lasting  honor,  in  a  dissenting  opinion  of 
great  force,  combated  the  "new  and  danger- 
ous proposition,"  as  he  termed  it,  which  was 
intimated  by  the  majority  opinion,  that  "any 
evidence"  could  be  construed  to  mean  such 
'^as  reasonably  to  satisfy  the  Jury."  As  he 
clearly  perceived  and  earnestly  insisted,  this 
would  take  the  right  of  trial  by  Jury  out  of 
the  rank  of  a  constitutional  guaranty  and 
make  it  discretionary  with  the  Judge.  "Pow* 
er  is  ever  stealing  from  the  many  to  the  f ew.** 
Here  two  out  of  five  members  of  this  court 
are  of  opinion  that  there  was  not  only  evi- 
dence, but,  indeed,  that  the  weight  of  the  evl* 
dence  was,  in  favor  of  the  plaintiff.  The 
counsel  for  the  defendant  railroad  evidently 
thought  that  the  Jury  would  also  find  the 
facts  against  him,  else  he  would  not  have 
been  so  anxious  to  prevent  their  being  sub- 
mitted to  the  Jury.  In  the  differing  opinion 
of  the  members  of  this  court  as  to  what  the 
evidence  proves,  the  actual  and  real  result 
is  that  the  defendant  is  exonerated  by  the 
opinion  of  a  bare  majority  of  five  men  as  to 
the  weight  of  evidence,  and  the  plaintiff  does 
not  receive  the  benefit  of  his  constitutional 
right  to  have  the  weight  of  the  evidence  pass- 
ed upon  by  a  Jury  of  twelve  men  '*ot  the  Tie- 
inage."  Yet,  in  cases  of  any  doubt,  the  citi- 
zen should  always  be  granted  the  protection 
claimed. 


(U9K.  a  608) 

8TATB  V.  HORNBR. 

(Supreme  Ck>art  of  North  Garolina*    Nor.  IfL 
1905.) 

1.  Criminal    Law— Volxtmtabt    (}oirFE8Sioif. 

In  a  prosecution  for  murder,  statements 
of  the  prisoner  as  to  the  occurrences  leading 
up  to  the  shooting,  which  are  voluntarily  niade 
while  under  arrest,  without  anv  inducements  or 
threats,  are  properly  admitted  in  evidence  as 
showing  a  confession. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14 
Gent.    Dig.    Criminal    Law,    ${    1146,    1167.] 

2.  Samb — ^AaouMENT    or    Couitskl— Abubivb 
Lanouaoe. 

In  a  prosecution  for  murder,  reference 
by  the  prosecution  to  the  prisoner  as  an  **out- 
law"  in  his  argument  to  the  Jury  was  not 
prejudicial,  where  the  evidence  considered  most 
favorable  to  the  prisoner  made  him  guilty  of 
manslaughter. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  |  8127.] 

8.   HoMiciDB— Self-Defeksb— RxsiSTmo  Ab- 

BEST. 

In  a  prosecution  for  the  murder  of  an  of- 
ficer attempting  an  arrest,  where  the  prisoner 
Isnew  that  deceased  was  an  officer  and  had  a 
warrant  for  his  arrest,  and  was  avoiding,  if 
not  resisting,  arrest  when  he  killed  deceased,  his 
plea  of  self-defense  was  not  sustained,  and  the 
court  properly  instructed  that  he  was  at  least 
guilty  of  manslaughter. 

[Ed.  Note. — For  cases  in  point,  see  VOL  26. 
(Dent.  Dig.  Homicide,  §  14« 
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Appeal  from  Superior  Oourt,  Orange  Oonnty; 
Ward,  Judge. 

James  K.  Homer  was  coovleted  of  murder 
in  the  second  degree^  and  he  appeals.  Af- 
firmed. 

R.  B.  Boone,  8.  M.  Gattis,  P.  0.  Graham, 
and  J.  W.  Graham,  for  appellant  The  At- 
torney General  and  Winston  &  Bryant,  for 
the  Stata 

OONNOR,  J.  Prisoner  was  charged  with 
the  murder  of  one  Nichols,  a  deputy  sheriff. 
Deceased  was  endeaToring  to  arrest  prisoner, 
having  in  his  hands  a  warrant  for  a  misde- 
meanor. After  a  verdict  of  murder  in  the 
second  degree,  followed  hy  a  Judgment,  pris- 
oner appeals,  assigning  a  number  of  errors 
in  his  honor's  ruling.  It  is  not  necessary  to 
consider  all  of  the  exceptions,  because,  if 
there  is  no  element  of  self-defense  disclose^ 
in  the  testimony,  his  honor  correctly  in- 
structed the  jury  that  they  should  find  the 
prisoner  guilty  of  manslaughter  at  least 
There  is  no  exception  pointed  to  instruction 
In  regard  to  murder  in  the  second  degree. 

The  first  exception  is  directed  to  the  ad- 
mission of  evidence  tending  to  show  a  con- 
fession. The  state  introduced  one  G.  C.  Ray, 
who  testified  that  he  assisted  in  bringing 
prisoner  to  jail.  He  had  been  shot  by  those 
who  arrested  him.  Did  not  seem  to  be  suffer- 
ing very  much  from  the  shot  After  travel- 
ing two  or  three  miles,  prisoner  began  the 
conversation.  Two  men  were  with  him  in 
the  wagon,  three  or  four  others  following 
on  horses  and  In  buggy.  He  was  tied,  but 
had  stated  that  tying  did  not  hurt  him* 
There  was  a  bed  in  the  wagon  and  he  seemed 
to  be  comfortable.  No  Inducements  were 
offered  him  and  no  threats  made.  He  did 
not  seem  to  be  excited.  Dr.  Jordan  was 
called,  who  testified  that  he  examined  prison- 
er after  he  was  arrested  and  found  that  his 
neck  was  peppered  with  small  shot;  seemed 
to  be  suffering  some  pain;  was  feeble  from 
having  been  in  the  woods  for  some  time  with- 
out nourishment  He  was  complaining  of 
dislocated  shoulder.  Witness  set  his  shoulder 
and  had  food  provided  for  him.  After  the 
arrest  he  was  kindly  treated,  no  indignities 
were  offered  him;  seemed  to  be  perfectly 
sound  in  mind;  did  not  seem  to  be  afraid 
when  the  guard  started  with  him  to  jail. 
The  court  found  that  the  statement  was  vol- 
untary. Witness  Ray  was  asked  to  state 
what  he  said.  Prisoner  objected,  objection 
overruled,  and  prisoner  excepted.  Witness 
stated  that  prisoner  asked  when  Nichols  died 
and  what  part  of  his  body  he  was  shot  He 
said  tliat  Nichols  acted  too  hastily  in  fol- 
lowing him,  and  that  he  had  acted  too 
hastily  in  shooting  him;  that  Nichols  had 
lost  his  life,  and  he  would  now  lose  his.  He 
said  tliat  he  told  Nichols  that  he  was  not 
going  to  be  arrested  by  him;  that  Nichols 
said  he  would  arrest  him;  that  he  told 
Nichols  that  if  he  followed  him  he  would 


shoot  him;  that  Nichols  did  follow  him;  and 
that  when  he  got  within  five  or  six  feet  of 
him  he  turned  and  shot  Witness  asked 
him  who  shot  first  and  he  said  that  some 
of  them  told  him  that  Nichols  shot  at  him 
first  with  a  pistol.  The  exception  cannot  be 
sustained.  Tliis  court  has  uniformly  re- 
fused to  permit  confessions,  obtained  by 
threats  made,  or  inducements  held  out,  to 
persons  under  arrest  or  surrounded  with  a 
number  of  pursuers  or  otherwise  so  situated 
as  to  render  it  doubtful  whether  they  were 
freely  and  voluntarily  made,  to  be  used 
against  a  person  charged  with  crime.  We 
have  no  disposition  to  depart  from  or  weaken 
the  salutary  and  humane  principle  upon 
which  the  decisions  are  based.  We  fully  ap- 
prove the  language  of  Mr.  Justice  Reade  in 
State  V.  Dildy,  72  N.  Q  326,  in  regard  to  the 
admissibility  of  confessions.  We  think,  how- 
ever, that  the  confession  made  in  this  case 
comes  directly  within  the  exception  "when 
he  voluntarily  opens  the  door  and  invites  us 
in."  The  testimony  of  Ray  and  Dr.  Jordan 
brings  the  case  clearly  within  the  decisions 
of  this  court  in  State  v.  Whitfield,  100  N.  a 
876,  18  &  B.  726;  State  v.  Daniels,  134  N.  O. 
641,  46  S.  SL  743;  State  v.  Bxum,  138  N.  a 
509,  60  S.  B.  283. 

The  next  exception  is  directed  to  the 
language  used  by  the  counsel  for  the  state 
referring  to  the  prisoner  as  an  ''outlaw." 
It  appears  that  counsel,  assisting  the  solici- 
tor in  his  opening  speech,  argued  that  from 
the  evidence  prisoner  was  an  outlaw,  to 
which  no  objection  was  made.  Oounsel  for 
prisoner  replied  vigorously  to  the  language 
used  by  counsel  for  state.  The  solicitor  in 
his  closing  argument  referred  to  the  criti- 
cism of  the  counsel  for  prisoner,  and  argued 
that  upon  the  evidence  prisoner  was  an  out- 
law. Prisoner's  counsel  objected  and  asked 
the  court  to  hold  that  such  language  was 
improper.  His  honor  did  not  respond  to  this 
request  The  solicitor  then  stated  that,  as 
he  understood  it  an  outlaw  was  a  man  who 
put  himself  beyond  and  outside  the  reach 
of  the  law,  that  prisoner  admitted  that  he 
had  been  indicted  in  the  state  and  federal 
courts,  and  that  when  the  officer  came  to 
arrest  him,  he  would  not  go  with  him,  etc., 
and  he  submitted  to  the  jury  that  from  these 
facts  the  imputation  that  he  was  an  outlaw 
was  not  an  unjust  one,  but  was  warranted 
from  all  the  facts  and  circumstances  of  the 
case.  To  these  remarks  prisoner  excepted. 
As  has  been  frequently  said  by  the  court  in 
passing  upon  exceptions  to  language  used  by 
counsel,  it  is  difficult  to  define  the  line  be- 
tween that  which  rests  in  the  sound  dis- 
cretion of  the  presiding  judge  and  that  which 
as  a  matter  of  law  is  subject  to  revision  up- 
on exception  and  appeal.  The  exception  was 
duly  and  in  apt  time  taken,  and  the  question 
is  fairly  presented  whether  the  language  of 
the  solicitor  falls  within  the  prohibited  do- 
main of  debate  as  being  prejudicial  to  the 
prisoner.    Reade,  J^  in  Jenkins  v.  Ore  Dress- 
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ing  Co.,  65  N.  O.  563,  says:  "It  is  difflcnlt 
to  lay  down  the  line  further  than  to  say 
that  it  most  ordinarily  be  left  to  the  discre- 
tion of  the  Judge  who  tries  the  cause;  and 
this  court  will  not  review  his  discretion  un- 
less it  is  apparent  that  the  impropriety  of 
counsel  was  gross,  and  well  calculated  to 
prejudice  the  jury.'*  It  is  settled  by  this 
court  that  unless  exception  is  taken,  either  at 
the  time  the  language  is  used  or  by  request 
to  the  court  to  instruct  the  jury  that  they 
must  disregard  the  objectionable  language, 
it  cannot  be  assigned  as  error.  The  cases 
are  collected  and  discussed  in  State  ▼.  Tyson, 
133  N.  G.  692,  45  S.  E.  83& 

The  solicitor  did  not  apply  the  term  "out- 
law" to  the  prisoner  in  the  sense  in  which 
it  is  used  in  the  statute,  as  one  who  was  to 
be  dealt  with  otherwise  than  by  the  pro- 
cedure proTided  for  the  trial  of  those  charged 
with  crime.  It  is  not  very  clear  in  what 
way  or  for  what  purpose  the  term  was  used 
or  intended  to  impress  the  jury.  The  fact 
that  he  was  being  tried  according  to  the 
forms  of  law  excluded  the  idea  that  it  was 
contemplated  that  the  jury  should  convict 
otherwise  than  as  they  were  sworn  and 
charged  according  to  the  law  and  the  evi- 
dence. It  would  seem  that  counsel  were  in- 
dulging in  that  kind  of  license  wtiich  poets 
claim  and  are  permitted  to  indulge  in.  We 
cannot  think  that  the  jury,  in  the  light  of 
the  charge  of  the  court,  supposed  that  they 
were  trying  the  question  submitted  to  them 
by  the  solicitor,  whether  upon  the  evidence 
the  argument  that  be  was  an  outlaw  was 
justified.  There  is  a  difference  between  ar- 
guments addressed  to  the  jury  which  are 
either  illogical  or  irrelevant  and  the  use  of 
abusive  and  degrading  epithets  or  charac- 
terization of  parties  or  witnesses.  The 
former  may  be  disposed  of  in  reply  or  either 
of  its  own  motion  or  upon  request  by  the 
court  They  are  usually  disposed  of  by  the 
common  sense  and  intelligence  of  the  jury. 
Abusive  epithets  or  denunciatory  charac- 
terizations, unless  counteracted,  are  calculat- 
ed to  prejudice  the  minds  of  jurors,  arouse 
their  passions,  and  unsettle  their  judgments. 
It  is  a  matter  of  common  observation  that  a 
charge  made  against  a  man  without  founda- 
tion will  make  but  little  and  only  temporary 
lodgement  in  the  mind  of  others,  whereas 
an  odious  or  degrading  name  or  term  of  re- 
proach once  attaching  to  a  person  will  fol- 
low and  degrade  him  for  years.  No  one  was 
contending  in  this  case  nor  was  it  material 
to  the  guilt  of  the  defendant  to  maintain 
the  proposition  that  the  deputy  sheriff  would 
have  been  justified  upon  the  testimony  in 
shooting  the  prisoner.  The  question  whether 
he  had  placed  himself  beyond  or  outside  the 
protection  of  the  law  was  not  involved  in 
the  issue.  It  was,  rather,  whether,  assum- 
ing that  the  officer  unlawfully  shot  at  him, 
the  prisoner's  attitude  and  conduct  was  such 
that  he  could,  even  in  self-defense,  take  the 
life  of  the  officer.    In  many  cases  the  atti- 


tude of  both  parties  precludes  a  successful 
defense  when  charged  with  felonious  homi- 
cide. While  it  would  have  been  eminently 
proper  for  the  judge  in  his  charge  to  have 
said  to  the  jury  that  they  should  discard 
from  their  minds  all  that  was  said  in  re- 
gard to  the  prisoner  being  an  outlaw,  and 
doubtless  he  would  have  done  so,  it  is  mani- 
fest that,  in  his  opinion,  that  and  very  much 
more  of  the  argument  became  irrelevant  be- 
cause of  the  instruction  which  he  gave  in 
regard  to  the  law  of  the  casa  While  we  do 
not  commend  the  use  of  any  term  of  re- 
proach in  regard  to  a  witness,  and  certainly 
not  to  a  defendant  on  trial,  we  cannot  say 
that  the  breach  of  privilege  is  gross  or 
manifestly  prejudicial.  The  prosecuting  offi- 
cer is  in  a  sense,  and  in  a  very  important 
sense,  a  judicial  officer  and  aids  the  court 
and  jury  in  the  administration  of  the  crimi- 
nal law.  He  should  use  a  sound  judicial 
discretion,  both  in  respect  to  the  evidence 
he  will  offer  and  the  arguments  he  will  use, 
to  aid  the  jury  In  arriving  at  a  correct  ver- 
dict Representing  the  people  of  the  state^ 
he  wishes  no  verdict  against  the  citizen  un- 
less it  is  the  result  of  truthful,  competent 
testimony,  considered  in  the  light  of  fair, 
legitimate  argument  We  are  sure  such  is 
the  rule  by  which  the  prosecuting  <^ce8  of 
the  state  are  guarded.  While  we  do  not 
think  that  upon  principle  and  decided  cases 
the  language  used  and  the  course  pursued 
would  entitle  the  prisoner  to  a  new  trial,  it 
is  manifest  that,  in  the  light  of  the  instmc- 
tion  given  the  jury,  no  harm  in  this  respect 
was  done  the  prisoner. 

His  honor  instructed  the  jury  that  tiie 
testimony,  considered  in  the  light  most  fa- 
vorable to  prisoner,  made  him  guilty  of  man- 
slaughter at  least  The  exception  to  this 
instruction  is  based  upon  the  contention 
that  In  certain  aspects  of  the  testimony,  if 
believed  by  the  jury,  the  homicide  was  se 
def  endendo.  For  the  purpose  of  passing  upon 
this  exception,  the  testimony  of  prisoner  In 
his  own  behalf,  together  with  other  testi- 
mony from  which  the  most  favorable  infer- 
ences could  be  drawn,  should  alone  be  con- 
sidered. The  state  introduced  A.  W.  Brees, 
a  deputy  sheriff,  who  testified:  That  de- 
ceased had  a  warrant  for  prisoner  charging 
him  with  a  misdemeanor.  That  witness 
went  with  deceased  to  make  the  arrest; 
drove  into  the  yard;  no  one  in  house;  saw 
prisoner's  wife  and  sister  in  the  yard.  De- 
ceased searched  the  house;  did  not  find  pris- 
oner; started  towards  the  house  of  prisoner's 
son,  when  deceased  said:  "Yonder  is  Knapp 
now."  He  was  squatted  down  behind  a 
tree  with  a  gun  in  his  lap.  Deceased  said 
he  would  go  and  talk  with  hiuL  Just  as 
he  got  to  him  deceased  said:  "If  you  will 
meet  me  at  Squire  Terry's  tomorrow  at  2 
or  8  o'clock,  I  will  summon  witnesses  and 
go  back  home."  Prisoner  said:  "I  will  go 
with  you  nowhere — ^no  such  trash  as  you 
are,  and,  if  you  follow  me,  I  will  shoot  you." 
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Deceased  called  to  witness  to  come  od. 
Prisoner  walked  furtber  back  into  the 
woods.  Witness  got  out  of  buggy  and  lis- 
tened mule.  "Just  as  I  got  last  trace  un* 
done,  beard  botb  sbots  fired  at  same  time. 
I  started  in  a  run  and  met  Nicbols  about 
ten  steps  on  side  next  to  road.*'  Witness 
described  condition  of  deceased,  his  language 
in  regard  to  the  extent  of  his  wounds,  that 
he  was  bound  to  die,  etc,  and,  further,  that 
he  said:  "Defendant,  Homer,  shot  first,  and 
he  shot  next;  that  Homer  ran  after  he  shot; 
that  they  were  not  five  steps  apart  He 
said  he  did  not  try  to  hit  defendant,  and  that 
defendant  Just  fiung  his  gun  around  and  shot*' 
He  further  testified  in  regard  to  seeing  the 
warrant  and  finding  pistol  in  pocket  of  de- 
ceased, one  chamber  empty,  etc.  It  was  in 
evidence  that  defendant  had  gone  to  prison- 
er's house  with  warrant  before,  but  had  not 
arrested  him.  Prisons  testified:  ''I  was  in 
the  woods;  dog  had  treed  a  squirrel.  Nichols 
and  Breez  came  on  down  the  road.  Nichols 
called  to  me  and  I  answered.  He  said  come 
on  and  go  with  me ;  had  a  warrant ;  he  read  it 
I  said  I  am  not  going  to  do  it;  he  said  if  I 
would  promise  to  be  at  Squire  Terry's  to- 
morrow at  three  o'clock  I  will  go.  I  refused. 
He  came  on  me  and  said  to  me  (with  an 
oath),  if  you  do  not  go  with  me,  I  am  going 
to  shoot  you.  Then  I  picked  up  gun  and 
walked  ofT;  he  shot  at  me;  I  ran  about  fifty 
yards;  he  shot  again  and  I  threw  gun  around 
and  shot  I  was  going  away  from  him; 
was  out  there  for  a  squirreL  I  ran  against 
a  tree  when  he  was  after  me;  knew  that 
deceased  was  a  deputy  sheriiT.''  Witness 
also  testified:  That  deceased  came  to  his 
house  that  morning  with  the  warrant  and 
that  he  (prisoner)  said  that  he  had  done 
nothing;  wanted  to  see  the  prosecutrix  who 
had  sworn  out  the  warrant  and  fix  it  up. 
That  he  went  into  the  house  to  get  his  shoes 
and  came  back;  deceased  drew  his  gun  on 
him  and  cursed  him,  saying  that  he  was  go- 
ing to  kill  him.  Prisoner  had  no  gun  when  he 
came  out  of  the  house;  deceased  had  a  gun. 
There  was  other  testimony  in  regard  to  the 
conduct  and  language  of  the  parties  at  the 
prisoner's  house  in  the  morning,  also  by  wit- 
nesses who  heard  the  two  shots  in  the 
woods. 

Taking  the  testimony  of  the  prisoner  to 
be  true,  and  we  find  nothing  in  the  other 
testimony  more  favorable  to  him,  we  concur 
with  his  honor  that  the  plea  of  self-defense 
cannot  be  sustained.  He  admits  the  homi- 
cide with  a  deadly  weapon,  thereby  taking 
upon  himself  the  burden  of  showing  that 
he  was  acting  in  self-defense.  The  deceased 
was  acting  strictly  in  the  line  of  his  duty 
in  endeavoring  to  make  the  arrest  and  the 
prisoner  was,  upon  his  own  showing,  avoid- 
ing, if  not  resisting,  arrest  The  principle 
governing  the  case  Is  thus  stated  by  Pearson, 
C.  J.,  in  State  v.  Oarrett  00  N.  a  146,  84 


Am.-  Dec  869:  ''When  a  man  puts  liim- 
self  in  a  state  of  resistance  and  openly  defies 
the  ofllcers  of  the  law,  he  is  not  allowed 
to  take  advantage  of  his  own  wrong,  if 
his  life  is  therebj  endangered,  and  set  up 
the  excuse  of  self-defense."  The  applica- 
tion of  this  principle  to  prisoner's  testimony 
sustains  his  honor  in  saying  to  the  jury  that 
he  was  guilty  of  manslaughter  at  the  least 
21  Am.  &  Bng.  Bnc.  122;  Tolbert  v.  State,  71 
Miss.  179,  14  South.  462,  42  Am.  St  Rep. 
454;  State  v.  Shaw,  73  Vt  149,  60  Atl.  863. 
State  V.  Alford,  80  N.  a  445.  The  prisoner 
knew  that  deceased  was  a  deputy  sheriff 
and  that  he  had  the  warrant  for  his  arrest 
It  was  his  duty  to  submit  to  arrest,  and  in 
resisting  it  with  a  gun  in  his  hand,  it  is 
not  open  to  him  to  say  that  he  acted  In  self- 
defense.  Oonceding  that  as  he  was  going 
away  from  the  officer,  refusing  to  submit 
to  arrest  the  officer  was  not  Justified  Id 
shooting  him  to  make  the  arrest  does  not 
afreet  his  right  to  kill.  If  there  was  a 
necessity  to  shoot  the  deceased  to  save  his 
life,  it  was  the  result  of  his  unlawful  act 
in  resisting  the  mandate  of  the  law.  The 
position  of  the  prisoner  is  similar  in  this 
respect  to  one  who  brings  on  or  provokes 
a  difficulty  and  in  the  progress  of  it  kills.  It 
is  not  se  defendendo,  because  he  brought  on 
the  necessity.  This  is  elementary  and  uni- 
formly sustained  by  numerous  cases  in  our 
own  and  other  Jurisdictions.  The  learned 
counsel  for  the  prisoner  calls  tp  our  atten- 
tion many  authorities,  discussing  and  de- 
fining the  power  and  right  of  the  officer 
in  making  arrests.  We  concur  with  his 
views  upon  that  question,  but  as  we  have 
said  and  his  honor  held,  that  is  not  the 
test  of  the  prisoner's  guilt  It  may  be  that 
the  prisoner  was  right  in  saying  that  both 
acted  hastily,  but  he  was  in  the  wrong  in 
refusing  to  submit  to  arrest  and  the  ^  law 
fixes  the  responsibility  for  the  homicide  up- 
on him.  If  the  killing  is  of  malice,  it  is 
murder;  if  premeditated,  it  is  murder  in  the 
first  degree.  In  no  aspect  is  it  in  self-de- 
fense. 

This  view  renders  it  unnecessary  to  con- 
sider the  numerous  exceptions  to  the  refusal 
of  his  honor  to  give  special  instractions, 
many  of  which  were  correct  propositions 
of  law,  but  not  applicable  to  the  testimony. 
His  honor  correctly  instructed  the  Jury  in 
respect  to  the  difference  between  manslaugh- 
ter and  murder  and  the  different  degrees  of 
murder.  We  have  examined  the  record  with 
the  care  which  the  result  of  our  conclusion 
demands.  His  case  was  argued  l^  counsel 
by  a  wealth  of  learning  and  ability.  He 
chose  to  resist  arrest  for  a  misdemeanor, 
and  brought  upon  himself  the  awful  crime 
of  which,  upon  his  own  testimony,  he  stands 
properly  convicted.  It  must  be  certified  that 
there  is  no  error« 

No  error. 
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LANE  y.  ROWAN  COUNTY  OOM'RS. 

(Snpreme  Court  of  North  Carolina.    Nov.  7f 
1905.) 

Licenses  —  Occupatioit     Tax  —  Emigbation 
Agents. 

An  ofBcer  of  a  foreign  corporation,  who 
comes  into  the  state  to  procure  laborers  to 
work  nnder  himself  in  another  state  on  work 
which  he  superintends  and  manages  for  the 
corporation,  and  who  receives  no  consideration 
or  compensation  for  carrying  the  laborers  out 
of  the  state,  and  the  laborers  procured  by  whom 
are  not  employed  in  any  other  business  or  under 
the  management  of  anv  other  person  than  him- 
self, is  not  engaged  in  the  business  of  an 
emigrant  agent,  within  the  statute  exacting  a 
license  tax  from  persons  engaged  in  such  busi- 
nesa 

Appeal  from  Superior  Court,  Rowan  County; 
Peebles,  Judge. 

Action  by  C.  W.  Lane  against  the  commis- 
sioners of  Rowan  county.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Ciyil  action  begun  in  Justice's  court,  and 
upon  appeal  heard  in  the  superior  court  on 
an  agreed  statement  of  facts.  Tlie  plaintiff 
Is,  and  was  at  the  times  hereinafter  men- 
tioned, a  resident  of  the  state  of  Virginia. 
He  is,  and  was  at  said  times,  one  of  the  four 
stockholders,  and  a  director,  and  the  secre- 
tary of  Lane  Bros.  Company,  a  corporation 
doing  railroad  construction  work  In  the 
states  of  Virginia  and  West  Virginia.    The 

work  of  the  company  at ,  W.  Va.,  is, 

and  was  at  said  times,  under  the  immediate 
control  and  management  of  the  plaintiff.  He 
alone  hired  employes  to  labor  for  the  com- 
pany at  1  W.  Va.,  and  he  alone  had 

authority  to  discharge  them.  The  three 
other  members  of  the  company  severally  had 
entire  charge  of  the  construction  work  In 
three  different  places  In  said  state&  On 
July  18,  1905,  the  plaintiff  was  in  Rowan 
county,  N.  C,  and  then  and  there  procured 
laborers  for  employment  for  lone  Bros.  Com- 
pany to  work  under  himself  at ^  W. 

Va.,  on  certain  railroad  construction  which 
he  superintended  and  managed  for  the  com- 
pany. None  of  the  laborers  were  used  or 
employed  In  any  other  business,  or  under  the 
management  of  any  person  other  than  the 
plaintiff.  The  plaintiff  came  to  Rowan 
county  for  this  purpose.  They  were  not 
carried  to  West  Virginia  for  any  other  pur- 
pose. The  plaintiff  received  no  considera- 
tion or  compensation  for  carrying  the  labor- 
ers out  of  the  state  from  any  person  or  cor- 
poration. He  received,  as  such  manager  and 
secretary,  a  regular  salary  from  Lane  Bros. 
Company,  and  the  company  paid  the  trans- 
portation of  the  laborers  to  West  Virginia. 
He  has  not  solicited  laborers  to  leave  this 
state  to  be  employed  In  any  business,  and 
under  no  management,  except  as  above.  At 
the  time  he  paid  the  emigration  license  tax, 
as  hereinafter  set  forth.  It  was  not  his  pur- 
pose to  carry  laborers  from  North  Carolina, 
except  to  be  used  as  above  and  under  his 
personal  direction.  The  plaintiff  Is  not  an 
emigrant  agenti  unless  the  above  facts  con- 


stitute him  such.  Before  taking  the  laborers 
away,  the  sheriff  of  Rowan  county  required 
him  to  pay  an  emigration  license  tax  of  $200. 
The  tax  was  paid  urder  written  protest,  and 
to  avoid  being  detained  and  Interrupted  in 
his  business;  the  plaintiff  contending  that  the 
collection  thereof  was  Illegal,  invalid,  and 
unauthorized,  and  that  the  tax- impairs  the 
privileges  and  Immunities  of  the  citizens  of 
one  state  in  another  state.  Within  80  days 
after  paying  the  $200  license  tax,  he  de- 
manded in  writing  of  the  proper  state  and 
county  officers  that  the  amount  be  refunded 
to  him,  In  accordance  with  section  30,  c.  568, 
Pub.  Acts  1901,  and  the  officers  refused  to 
refund  It  or  any  part  thereof.  Judgment  for 
plaintiff.    Appeal  by  defendant 

T.  C.  Linn,  for  appellants.  Overman  & 
Gregory,  for  appellee. 

CONNOR,  J.  (after  stating  the  case).  The 
defendants  contend  that  the  facts  set  forth 
bring  the  case  within  the  decision  In  State  r. 
Roberson,  136  N.  a  587,  48  S.  B.  585.  It 
will  be  noted  that  the  Jury  in  that  case  found 
by  a  special  verdict  that  the  defendant  "did 
engage  in  the  business  of  procuring  laborers 
for  employment  out  of  the  state,  to  wit,  for 
one  R.  H.  Jones,  in  the  state  of  Georgia, 
without  having  paid,"  etc  This  finding 
brought  the  defendant  clearly  within  the 
language  and  spirit  of  the  statute.  This  case 
in  our  opinion,  comes  within  the  principle  of 
Carr  v.  Commissioners,  130  N.  (X  125,  48  S. 
B.  507;  the  only  difference  between  the  two 
cases  being  that  in  one  the  plaintiff  hired 
hands  for  himself,  while  in  the  other  he 
hired  for  a  corporation  of  which  he  was 
director  and  manager  in  respect  to  the  work 
for  which  the  hands  were  employed.  In 
neither  case  can  It  be  said  the  plaintiff  was 
**engaged  In  the  business  of  hiring  hands,** 
etc.  We  cannot  perceive  any  distinction  be- 
tween the  cases,  because  of  this  differenceu 
As  we  said  in  both  cases  (following  Moore's 
Case,  113  N.  O.  607,  18  8.  E.  342,  22  L.  R.  A. 
472,  and  Hunt's  Case,  120  N.  C.  686,  40  a  B. 
216,  85  Am.  St  Rep.  758),  the  statute  is  a 
revenue  measure.  Imposing  a  tax  upon  the 
business  of  hiring  hands,  etc.  Its  validity 
can  be  sustained  only  upon  this  view.  We 
do  not  Intend  to  hold  that  a  corporation,  en- 
gaged in  business  In  another  state,  may  em- 
ploy an  agent  to  come  into  this  state  and 
''engage  in  the  business"  of  hiring  hands 
without  being  amenable  to  the  tax.  We 
simply  hold  that  an  officer  of  a  foreign  cor- 
poration, coming  here  under  the  circum- 
stances set  forth  in  this  record  and  hiring 
hands  for  employment  by  himself  as  the 
officer  of  the  corporation,  is  not  ''engaged  in 
the  business,**  etc.  It  may  be  difficult  te 
draw  the  line  In  advance,  so  as  to  make  the 
demarcation  clear.  We  can  only  decide 
each  case  as  it  comes  to  us,  keeping  in  view 
the  general  principle  announced  in  Moore's 
Case  and  in  Hunt's  Case,  supra. 

We  concur  with  his  honor.  The  judgment 
must  be  affirmed. 


K.a) 


WBIQHT  ▼.  GOTTEN. 


Ul 


a«o  N.  a  D 

WBIGHT  ▼. 


OOTTHN. 


(Sapieme  Court  of  North  OrtoIIiul    Not.  15, 
1905.) 

1.  TUAIi — ST7BMI8SION   OF  Il^SUES — ^FOBM. 

In  the  submission  of  issues  it  is  only  requl" 
site  that  the  court  submit  issues  in  such  form 
as,  when  decided  either  way,  they  may  be  the 
basis  for  its  judgment 

2.  Bankbxtftcy— Aonoiv  bt  Tbustkb— Sum* 

CnSKCT  OP  IBSUES. 

In  a  suit  by  a  trustee  in  bankruptcy  to  re- 
cover a  sum  which  it  was  alleged  the  bankrupt, 
when  insolvent  and  within  four  months  of  the 
filing  of  the  petition,  had  paid  to  another,  who 
had  knowledge  of  the  Insolyency,  there  being 
an  intention  to  give  an  unlawful  preference,  the 
court  submitted  as  Issues  whether  the  payment 
was  with  intent  on  the  part  of  the  bankrupt  to 
delay  or  defraud  creditors,  whether  defendant 
received  or  purchased  in  good  faith  for  a  pres- 
ent fair  consideration,  whether  the  bankrupt 
while  insolvent  and  within  four  months  before 
the  filing  of  the  petition  paid  such  sum,  and 
whether  the  one  receiving  the  payment  had 
reasonable  cause  to  believe  that  the  bankrupt 
intended  by  such  payment  to  make  a  prefer- 
ence over  other  crraitors,  and  the  sum  piaintilf 
was  entitled  to  recover.  Held,  that  the  Issues 
submitted  were  fully  suflldent  to  develop  the 
whole  case. 
&  Same — ^PBxnoiEzrcB  —  Fraud  ab  Blbbcxitt. 

The  bankrupt  act  (Act  Ck>ng.  July  1,  1898, 
c  541,  §  60.  30  Stat.  562  [U.  &  Oomp.  St  1901. 
p.  3446] )  defines  a  preference  to  consist  in  the 
payment  by  a  debtor  to  one  creditor  of  a  great- 
er percentage  of  his  debt  than  he  is  able  to  pay 
to  all  other  creditors  of  the  same  dan,  and  de- 
nounces the  penalty  imposed  on  the  giving  of  a 
preference  to  be  that,  if  such  preference  has 
been  made  and  the  person  receiving  it  or  his 
agent  acting  in  the  matter  for  him  had  reason- 
able cause  to  believe  that  a  preference  was  in- 
tended, the  same  is  voidable  and  made  recover- 
able by  the  trustee.  Held,  that  the  making  of 
the  preference  and  incurring  its  penalty  are 
independent  of  any  actual  fraud. 

4.  Same — ^Tbahbfeb  or  Pbopebtt — ^Payment 

<V  MONXT. 

A  payment  of  money  Is  a  "transfer"  of 
property  wltbln  the  bankrupt  act 

5.  Same — Cbedxtob's  Knowledqe  or  Psetxe- 
ENCB — Belief  in  Iksolvenct. 

A  creditor  must  have  reasonable  cause  to 
believe  that  his  debtor  is  insolvent  in  fact  as  a 
foundation  for  resjBonable  cause  to  believe  that 
an  unlawful  preference  in  favor  of  such  credit- 
or is  intended  within  the  bankrupt  act 
-6w  Same — Knowledge  or  AoENiy-AoEirr's  In- 

80LVENCT. 

The  knowledge  of  a  son,  who.  acted  as  the 
ceneral  financial  agent  of  his  father,  that  the 
bankrupt  was  insolvent,  was  the  knowledge  of 
the  father  in  receiving  an  alleged  fraudulent 
preference. 

Appeal  from  Superior  Ooort,  Stanly  Coun- 
ty; Bryan,  Judge. 

Action  by  J.  a  Wright,  trustee,  against 
J.  F.  Gotten.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Aflirmed. 

The  following  Issnes  were  submitted :  "(1) 
Was  the  payment  by  the  bankrupt,  CL  I«. 
Ck>tten,  of  $8,000  to  his  father,  John  F.  Got- 
ten, made  with  the  intent  and  purpose  on 
the  part  of  O.  Lt.  Hlnton  to  hinder,  delay,  or 
defraud  his  creditors,  or  any  of  them?  A. 
Yes.  (^  Did  John  F.  Gotten,  the  defendant 
receive  or  purcliase  in  good  faith  the  |3,000 
.lor  a   present   fair  consideration?    A.  No. 


(9  Did  C.  Jj.  Gotten,  bankrupt  while  Insol- 
vent and  within  four  months  before  the  filing 
of  the  petition  in  bankruptcy  against  him, 
pay  to  his  father,  John  F.  Gotten,  or  his 
agent  acting  in  the  matter  for  him,  $3,000? 
A.  Ye&  (4)  If  so,  did  the  person  receiving 
the  payment,  or  the  defendant.  Gotten,  or 
his  agent  acting  in  the  matter  for  him,  have 
reasonable  cause  to  believe  that  the  bank- 
rupt, O.  li.  Gotten,  intended  by  said  pay- 
ment to  prefer  his  father  over  other  cred- 
itors, as  alleged  in  the  complaint?  A.  Yes. 
(5)  What  sum,  if  any,  is  the  plaintiff  enti- 
tied  to  recover  of  the  defendant?  A.  $3,000 
with  interest  From  the  Judgment  ren- 
dered the  defendant  appealed. 

Theo.  F.  Klutlz  and  J.  R.  Price^  for  npnel- 
lant  John  N.  Wilson  and  King  &  Kimball, 
for  appellee. 

BROWN,  J.  The  plaintiff  sues  to  recover 
$3,000,  which  he  alleges  that  G.  K  Gotten,  a 
bankrupt,  at  the  time  insolvent,  and  within 
four  months  of  the  filing  of  the  petition  in 
bankruptcy  against  him,  paid  to,  John  F. 
Gotten,  his  father,  in  money,  and  that  at 
the  time  John  F.  Gotten  had  knowledge  that 
O.  li.  Gotten  was  insolvent,  and  intended 
thereby  to  give  him  an  unlawful  preference, 
and  that  his  purpose  in  making  said  pay- 
ment was  to  hinder,  delay,  and  defraud  his 
creditors.  The  defendant,  administrator  of 
John  F.  Gotten,  denied  the  several  material 
allegations  of  the  complaint,  but  admitted 
that  the  $3,000  was  paid  to  John  F.  Gotten 
by  a  L.  Gotten  in  payment  of  a  debt,  and  with- 
in the  four  months  as  alleged.  The  evidence 
discloses  the  following  uncontradicted  facts : 
On  March  27, 1901,  the  bankrupt's  store  at  Al- 
bemarle was  destroyed  by  fire.  His  goods 
were  insured  in  the  sum  of  $8,000— $2,000 
in  the  North  Garolina  Home,  $4,000  in  the 
Traders'  Insurance  Gompany,  and  $2,000  in 
the  Virginia  State.  On  February  21,  1902, 
he  compromised  the  policy  in  the  North  Gar- 
olina Home  for  $1,000  cash.  On  February 
13th,  previous,  his  attorney  compromised  the 
$4,000  Traders'  policy  and  received  $2,500. 
The  attorney  retained  $500  for  services  apd 
paid  the  bankrupt  $2,000,  which  money  or 
check  for  the  same  he  deposited  in  the  Ga- 
barrus  Savings  Bank  of  Albemarle  on  Feb- 
ruary 19,  1902»  to  the  credit  of  John  F. 
Gotten  and  in  his  name.  The  cash  the  bank- 
rupt received  from  the  North  Garolina  Home 
he  deposited  In  the  Davis-Wiley  Bank,  Salis- 
bury, on  February  22,  1902^  in  the  name  of 
and  to  the  credit  of  John  F.  Gotten.  On 
April  7th  an  involuntary  petition  in  bank- 
ruptcy was  filed,  and  on  April  25tfa  he  was 
adjudged  a  bankrupt  and  the  plaintiff  elect-  " 
ed  trustee  in  bankruptcy.  There  are  sever- 
al exceptions  appearing  in  the  record,  which 
we  have  carefully  examined,  but  deem  it  un- 
necessary to  notice,  except  to  say  that  they 
are  without  merit 

The  only  exceptions  we  desire  to  notice 
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more  at  length  are  those  relating  to  the  is- 
snea  and  the  burden  of  proof.  We  think 
the  Issnes  submitted  are  more  than  snfficlent 
to  develop  the  whole  case  and  give  plain- 
tiff and  defendant  full  scope  to  present  to 
the  jury  evidence  upon  every  issue  raised 
by  the  pleadings.  Issues  arise  upon  the 
pleadings,  and  not  upon  evidential  facts. 
All  that  is  requisite  is  that  the  court  shall 
submit  issues  in  such  form  as  when,  decided 
either  way,  they  may  be  the  basis  for  Its 
judgment  Gumming  v.  Barber,  99  N.  O. 
S32,  5  S.  E.  903.  In  his  very  able  argument^ 
as  well  as  in  his  brief,  Mr.  Klutts,  counsel 
for  defendant,  laid  almost  entire  stress  upon 
the  alleged  errors  of  the  trial  Judge  in  char- 
ging upon  the  burden  of  proof  in  respect  to 
the  first  and  fourth  issues.  In  the  view  we 
take  of  this  case  it  is  unnecessary  to  consid- 
er the  charge  in  detail  in  reference  to  the 
three  issues.  The  bankrupt  act  (Act  Cong^ 
July  1,  1898,  c.  541,  |  00,  30  Stat  562  [U.  8. 
Comp.  St  1901,  p.  8446] )  defines  a  preference 
(a)  to  consist  in  the  payment  by  a  debtor  to 
one  creditor  of  a  greater  percentage  of  his 
debt  than  he  is  able  to  pay  to  all  other  cred- 
itors of  the  same  class;  and  (b)  the  same 
section  denounces  the  penalty  imposed  on 
the  giving  of  a  preference  to  be  that  if  such 
preference  has  been  made,  and  the  person 
receiving  it  or  his  agent  acting  in  the  mat- 
ter for  him  had  reasonable  cause  to  believe 
that  a  preference  was  intended,  then  the 
same  Is  voidable  and  made  recoverable  by 
the  trustee.  From  the  reading  of  this  sec- 
tion it  is  clear  that  the  making  of  the  pref- 
erence and  incurring  its  penalty  are  wholly 
Independent  of  any  idea  of  fraud  whatever , 
the  statutes  simply  saying  in  plain  terms 
what  a  preference  is,  and  In  terms  equally 
plain  the  penalty  of  It 

A  payment  of  money  is  a  transfer  of  prop- 
erty under  the  definition  of  the  word  "trans- 
fer" as  used  in  the  sections  of  the  bank- 
rupt act  Plrie  v.  Trust  CJo.,  182  U.  S.  438, 
21  Sup.  Ot  906,  46  U  Ed.  1171;  In  re  Fizen, 
102  Fed.  295,  42  a  O.  A.  854,  60  L.  a  A.  606; 
Sherman  v.  Luckhart  (Mo.  App.)  70  S.  W. 
388.  To  make  a  transfer  voidable  within 
the  provisions  of  the  act,  it  Is  necessary  to 
establish  four  facts:  (1)  The  insolvency  of 
the  transferror;  (2)  the  obtaining  by  the 
creditor  of  a  larger  percentage  of  his  debt 
than  any  other  creditor  of  the  same  class; 
(3)  the  giving  of  a  preference  within  four 
months  before  the  filing  of  a  petition  in 
bankruptcy;  (4)  reasonable  cause  upon  the 
part  of  the  creditor  to  believe  that  a  pref- 
erence was  intended.  Sebring  v.  Welling- 
ton, 63  App.  Div.  498,  71  N.  T.  Supp.  78a 
We  think  his  honor  should  have  instructed 
the  Jury,  upon  the  entire  evidence  and  in  any 
reasonable  view  of  it  if  found  to  be  true, 
that  the  plaintiff  is  entitled  to  recover  the 
$3,000,  and  that  they  should  answer  the  is- 
sues as  the  Jury  did  answer  them.  The  Jury, 
having  found  all  the  issues  In  favor  of  the 
plaintiff,  thereby  declared  that  they  found 


the  facts  to  be  as  testified  to  by  the  witness- 
es, inasmuch  as  the  defendant  offered  noth- 
ing in  contradiction.  The  uncontradicted 
evidence  establishes  each  of  the  four  essen- 
tial facts  necesslELry  to  a  recovery,  and  we 
do  not  see  that  any  other  inferences  can  be 
reasonably  drawn  from  it  The  insolvency 
of  the  bankrupt  at  the  time  he  made  the 
alleged  payment  is  an  irresistible  conclusion 
from  the  evidence.  His  indebtedness  amount- 
ed to  from  $12,000,  to  $16,000,  and  his  assets, 
''exclusive  of  property  transferred  or  con- 
veyed in  fraud  of  creditors,"  amounted  to 
$13,000.  Hence  it' follows  that  the  admitted 
payment  of  the  $3,000  within  the  four 
months  was  a  much  larger  percentage  of 
John  F.  Cotton's  debt  than  could  be  paid 
any  other  creditor  of  the  same  class. 

This  brings  us  to  consider  the  fourth  es- 
sential fact  We  admit,  as  broadly  as  the 
defendant  contends  for,  that  the  creditor 
must  have  reasonable  cause  to  believe  the 
debtor  insolvent  in  fact  as  a  foundation  for 
reasonable  cause  to  believe  that  an  unlaw- 
ful preference  was  Intended.  In  re  Eggert  98 
Fed.  843,  8  Am.  Bankr.  Rep.  541 ;  Grant  r. 
Bank,  97  U.  S.  80,  24  L.  Ed.  971.  We  think  the 
uncontradicted  and  unexplained  evidence  ee- 
tablishes  that  at  the  time  of  and  before  the 
preferential  payment  G.  L.  Gotten,  the  bank- 
rupt was  the  general  confidential  financial 
agent  of  his  father,  John  F.  Gotten,  and  that 
he  practically  made  such  payment  to  him- 
self as  his  father's  agent  The  testimony 
of  several  witnesses  tends  to  prove  conclu- 
sively that  for  some  time  prior  to  his  fail- 
ure d  li.  Gotten  had  charge  of  all  the  busi- 
ness of  John  F.  Gotten  in  Albemarle,  that 
he  was  his  financial  agent  there,  that  people 
generally  transacted  business  with  (X  h.  Got- 
ten for  John  F.  Gotten,  and  that  he  collected 
and  paid  out  money  for  his  father.  The  evi- 
dence shows*  that  G.  L.  Gotten  had  control 
of  the  bank  account  of  John  F.  Gotten  from 
1900  till  the  tatter's  death,  that  he  drew 
checks  against  it  and  signed  them  "John  F. 
Gotten,  by  G.  L.  Gotten,"  and  that  such 
checks  were  paid  by  the  bank.  The  officers 
of  the  bank  recognized  him  and  did  business 
with  him  for  several  years,  and  at  the  time 
when  the  payment  was  made,  as  the  gener- 
ally accredited  financial  agent  of  John  F. 
Gotten.  In  fact  G.  L.  0)tten  drew  on  this 
very  insurance  money,  deposited  to  his  fa- 
ther's credit  by  such  checks,  and  they  were  al- 
ways honored.  A  review  of  the  entire  evi- 
dence tending  to  prove  the  agency  is  unneces- 
sary and  would  be  tedious.  Suffice  it  to  say, 
it  establishes  the  agency  most  conclusively, 
and  there  is  nothing  to  contradict  it  The 
only  witness  offered  by  the  defendant  was 
the  daughter  of  John  F.  Gotten,  whose  evi- 
dence tended  to  contradict  nothing  and  to 
prove  no  material  fact  except  that  John  F. 
(Gotten  learned  speedily  of  the  fire  which 
destroyed  his  son's  property.  It  being  es- 
tablished that  G.  li.  Gotten  at  the  time  of 
the  payment  was  his  father's  general  finan- 
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cial  agent  and  that  he  practically  paid  him- 
self for  his  father,  It  follows  that  his  per- 
sonal knowledge  of  his  own  ntter  Insolvency 
is  imputable  to  his  principal,  and  that  the 
father  Is  affected  by  all  knowledge  possessed 
by  the  son,  his  agent 

It  is  not  necessary  for  the  plaintiff  to 
show  a  fraudulent  intent  upon  the  part  of 
John  F.  Ck>tten  or  that  John  F.  Gotten  did 
not  give  a  present  fair  consideration  for 
the  $3,000.  Therefore  the  first  and  second 
issues  were  unnecessary,  although  found  for 
the  plaintiff.  The  two  vital  issues  are  the 
third  and  fourth.  If  the  effect  of  this  tnuuh 
action  is  to  give  John  F.  Gotten  a  greater 
percentage  of  his  debt  than  others  of  the 
same  class  get,  it  is  voidable,  and  the  money 
may  be  recovered,  provided  John  F.  Gotten 
had  reasonable  cause  to  believe  that  It  was 
Intended  as  a  preference.  Grooks  v.  Bank, 
(Sup.)  61  N.  Y.  Supp.  004,  8  Am.  Bankr. 
Rep.  243;  Blakey  v.  Bank,  05  Fed.  267, 
2  Am.  Bankr.  Rep.  459.  There  is  no  evi- 
dence that  John  F.  Gotten  personally  knew 
of  or  participated  In  this  transaction.  His 
son,  who  acted  in  the  dual  relation  of 
debtor  and  general  financial  agent,  did  all 
that  was  done.  In  his  capacity  as  financial 
agent  he  received  the  money  for  his  father 
from  himself  as  debtor,  and  as  agent  checked 
on  it  and  paid  It  out  This  agent  debtor, 
C.  Lu  Gotten,  evidently  knew  he  was  hope- 
lessly insolvent,  and  he  therefore  hurried 
to  compromise  his  insurance  policy  and  de- 
posited the  proceeds  to  his  father's  credit, 
and  thereby  gave  him  an  unlawful  pref- 
erence over  the  other  creditors.  No  other 
Inference  can  be  reasonably  drawn  from 
the  uncontradicted  evidence.  It  is  an  old 
and  well-established  rule  that  the  principal 
Is  boimd  by  any  notice  acquired  by  his  agent 
during  the  course  of  the  agency.  It  is  a 
familiar  maxim  of  the  law  that  ''notice  to 
the  agent  is  notice  to  the  principal.**  Rein- 
hard  on  Agency,  §  354.  This  rule  of  con- 
Btroctlve  notice  to  the  principal  is  based 
upon  the  identity  of  principal  and  agent, 
and  upon  the  theory  that  the  agent  has 
discharged  his  duty  by  giving  information 
to  bis  principal.  Therefore  it  is  held  that 
where  the  agent  had  reasonable  cause  at 
the  time  to  believe  the  debtor  insolvent, 
and  knew  that  the  transaction  was  in  fraud 
of  the  bankrupt  law,  it  is  the  same  as  if 
the  creditor  had  himself  taken  part  therein, 
with  the  same  cause  to  believe  and  the 
same  knowledge.  Sage  v.  Wyncoop,  21  Fed. 
Gas.  147;  Id.,  104  U.  8.  819,  26  L.  Bd.  740; 
Rogers  V.  Palmer,  102  U.  S.  263,  26  Ia.  Bd. 
164;  Golller.on  Bankruptcy,  425.  The  au- 
thorities are  uniform  and  abundant  that 
any  knowledge  possessed  by  the  agent  of 
the  creditor  may  be  imputed  to  the  latter. 

We  thus  see  that  every  essential  element 
of  proof  necessary  to  a  recovery  is  disclosed 
by  the  uncontradicted  evidence.  No  counts- 
proof  was  offered,  and  no  explanation,  and 
as   bat  one   inference   can   reasonably   be 


drawn  from  all  the  evidence  the  court  would 
have  been  Justified  in  instructing  the  Jury 
that  in  any  view  of  the  evidence,  if  the 
Jury  found  it  to  be  true,  the  plaintiff  is 
entitled  to  recover  the  $3,000. 
AfiSrmed. 


cm  N.  0.  68S) 

8HBPPARD  V.  NEWTON. 

(Supreme  Gourt  of  North  Garollna.    Nov.  16, 
1905.). 

1.  FHAITDS,   StATTTTB  of — GOLLA,TEBAX  PBOMIS- 
ES — LlABIIJTT  OF  THIBD  PeBSON. 

In  order  to  bring  a  promise  within  Gode,  | 
1652 ;  requiring  a  special  promise  to  answer  ths 
debt,  default,  or  miscarriage  of  another  to  be 
in  writing,  It  must  be  shown  that  the  debt  is 
that  of  a  third  person,  who  continues  liable  for 
the  same ;  and  if  the  debt  is  an  original  obliga- 
tion of  the  promisor,  or  if  the  creditor,  in  ac- 
cepting hia  promise  and  in  consideratioa  there- 
of, has  released  the  original  debtor,  the  statute 
la  without  application. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  28» 
Gent  Dig.  Frauds,  Statute  of,  I  1&] 

2.  Same — Questions  fob  Juby. 

In  an  action  for  rent,  whether  defendant 
was  liable  for  the  rent  as  the  original  or  pres- 
ent debtor,  so  as  to  take  his  promise  to  pay  the 
same  out  of  Godei  §  1552,  reQuirina  promises 
to  answer  for  the  debt  of  another  to  be  in  writ- 
ing, held,  under  the  evidence,  a  question  for  the 
Jury. 

Appeal  from  Superior  Gonrt,  Forsyth 
Gounty;  Bryan,  Judge. 

Action  by  B.  J.  Sheppard  against  Jeny 
Newton.  From  a  Judgment  of  dismissal, 
plaintiff  appeals.    Reversed. 

Glvil  action  to  recover  $81,  alleged  to 
be  due  for  the  rent  of  a  house,  tried  on  ap- 
peal from  a  Justice  of  the  peace.  The  de- 
fendant denied  any  and  all  liability  on  the 
issue  as  to  indebtedness*  Both  sides  offered 
testimony  as  follows:  The  plaintiff  testi- 
fied: "I  claim  $81  and  Interest  from  the  de- 
fendant as  house  rent  The  defendant  had 
rented  the  house  for  two  or  three  years. 
The  house  was  rented  at  first  to  Rufe  Og- 
bum.  He  occupied  it  over  a  year,  and  then 
exchanged  houses  with  the  defendant,  New- 
ton»  and  Newton  and  his  father's  family 
went  into  the  house.  Ogbum  and  Newton 
exchanged  houses  in  1888.  I  never  rented 
the  house  to  the  defendant's  father.  The 
defendant  paid  me  $200  or  $300  on  account 
of  rent,  and  no  one  else  ever  paid  any  rent 
The  house  rented  for  $9  per  month.  The 
defendant  paid  the  rent  His  last  payment 
was  December  4,  1901,  and  that  was  paid 
after  the  defendant  gave  up  the  honse — 
two  months  after.  Sometimes  the  defend- 
ant would  pay  in  cash,  and  sometimes 
through  Lipfert  Scales  &  Go.  The  defend- 
ant worked  with  them.  I  rented  the  house 
to  Rufe  Ogbum;  never  rented  it  to  any  one 
else,  except  through  Ogbum.  I  never  rented 
It  to  the  defendant,  except  through  an  agent 
The  father  and  mother  of  the  defendant 
lived  there  in  the  house,  I  suppose.  I  col- 
lected rent  from  the  defendant,  and  he  said 
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he  would  be  responsible  for  it  Tb^re  Is 
still  a  balance  of  $81  due  from  the  defend- 
ant for  rent"  Frank  Lipfert  for  plaintiff, 
testified:  "The  defendant  worked  for  me. 
I  paid  the  plaintiff  money  for  the  defendant 
several  times,  and  charged  it  to  the 'defend- 
ant's account"  Bufus  Ogbum,  for  the  de- 
fendant testified:  "I  rented  the  house  12 
months,  and  exchanged  it  with  Mrs.  Newton, 
and  she  went  in  there.  I  received  the  rent 
from  Mrs.  Newton.  Jerry  Newton  lived 
there  until  he  was  married  there.  I  never 
said  a  word  to  him  about  it"  The  defend- 
ant as  witness  for  himself,  testified:  ''I 
never  rented  from  Sheppard  or  promised  to 
pay  him  anything;  don't  know  who  rented 
the  house.  I  paid  Sheppard  for  my  mother. 
I  boarded  with  her.  I  boarded  there  some 
time.  I  don't  know  that  I  paid  the  rent  aft- 
er I  left  there.  I  think  I  paid  some  after 
I  quit  boarding  there.  After  I  left  there 
I  paid,  I  think,  what  was  paid.  I  don't 
know  who  rented  the  house  from  Sheppard, 
nor  how  much  it  rented  for.  I  never  promis- 
ed to  pay  the  rent  Sheppard  kept  writing 
to  me  about  it  so  sharp  I  just  concluded  that 
I  would  not  have  any  more  to  do  with  it" 
The  plaintiff  then  testified  as  follows:  "I 
would  get  after  Newton  and  urge  him  to 
pay  me  this  balance  of  $81,  and  he  would 
tell  me  he  would  pay  it  as  soon  as  conven- 
ient On  one  occasion  he  promised  to  pay 
me,  but  said  he  was  then  building  a  house 
and  was  hard  up  for  funds."  On  motions 
made  in  apt  time  by  the  defendant  there 
was  judgment  dismissing  the  action  as  on 
nonsuit  and  the  plaintiff  excepted  and  ap- 
pealed. 

Lindsay  Patterson,  for  appellant 

HOKB,  J.  (after  stating  the  case).  His 
honor  below  directed  a  nonsuit  holding  that 
on  the  foregoing  testimony  recovery  by  the 
plaintiff  was  prevented  by  the  statute  of 
frauds  (Code,  §  1552),  which  provides,  among 
other  things,  that  no  action  shall  be  brought 
to  charge  any  defendant  upon  a  special  prom- 
ise to  answer  the  debt  default  or  miscar- 
riage of  another  person,  unless  the  agree- 
ment shall  be  in  writing.  When  a  defend- 
ant has  made  a  contract  or  promise  of  this 
character,  otherwise  binding,  and  seeks  pro- 
tection under  the  provisions  of  this  stat- 
ute, it  must  be  shown  that  the  debt  is  that 


of  a  third  person,  and  that  such  person  con- 
tinues liable  for  the  same.  If  the  debt 
claimed  is  an  original  obligation  of  the  de- 
fendant or  if  the  creditor,  in  accepting  th» 
obligation  or  promise  of  the  defendant  and 
in  consideration  therefor,  has  released  a 
third  person  who  was  the  original  debtor, 
the  statute  has  no  application.  This  in- 
stance of  the  doctrine  is  well  expressed  by 
Butler,  J.,  in  Packer  v.  Benton,  35  Ck>nn.  850, 
95  Am.  Dec.  246,  where  the  promise  to  which 
this  feature  of  the  statute  applies  is  thus 
defined:  "An  undertaking  by  a  person  not 
before  liable,  for  the  purpose  of  securing  or 
performing  the  same  duty,  for  which  the 
party  for  whom  the  undertaking  is  made 
continues  liable."  A  statement  on  the  same 
subject,  somewhat  more  extended  and  very 
satisfactory,  will  be  found  in  Clark  on  Con* 
tracts,  p.  67,  as  follows:  "There  must  either 
be  a  present  or  prospective  liability  of  a 
third  person,  for  wliich  the  promisor  agrees 
to  answer.  If  the  promisor  becomes  him- 
self primarily,  and  not  collaterally,  liable* 
the  promise  is  not  within  the  statute,  though 
the  benefit  from  the  transaction  accrues 
to  a  third  person.  If,  for  instance,  two 
persons  come  into  a  store,  and  one  buys* 
and  the  other,  to  gain  him  credit  promises 
the  seller,  'If  he  does  not  pay  you,  I  will,* 
this  is  a  collateral  undertaking,  and  must 
be  in  writing;  but  if  he  says,  'Let  him  have 
the  goods,  and  I  will  pay,'  or  'I  will  see  yoa 
paid,'  and  credit  is  given  to  him  alone,  he 
is  himself  the  buyer,  and  the  undertaking 
is  original.  In  other  words,  whether  the 
promise  in  such  a  case  is  within  the  statute 
depends  on  how  the  credit  was  given.  If 
it  was  given  exclusively  to  the  promisor* 
his  undertaking  is  original;  but  it  is  coUater^ 
al  if  any  credit  was  given  to  the  other  par- 
ty." To  like  effect  are  the  decisions  of  our 
own  court  Wliitehurst  v.  Hyman,  90  N.  0» 
487;  White  v.  Tripp,  125  N.  O.  523,  34  S.  B. 
686. 

Applying  these  principles  to  the  foregoing 
statement  of  the  evidence,  the  court  is  of 
opinion  that  there  was  error  in  directing 
a  nonsuit  and  the  plaintiff  is  entitled  to 
have  his  cause  submitted  to  the  jury  on  the 
question  whether  the  defendant  is  not  an- 
swerable as  the  original  or  present  debtor 
on  the  plaintiff's  demand. 

New  trial. 


Oa.) 


ABMOUB  PACKING  CO.  v.  CLARK. 


146 


(124  Ga.  MB) 

ARMOUR   PACKING   CO.   T.   CLARK, 

Sheriff,  et  al. 

(Supreme  Coart  of  Georgia.    Not.  20»  1905.) 

Tazatioiv— Pbopebtt  SxTBjEcrr. 

A  New  Jersev  corporation,  with  Ita  prio- 
cipal  office  in  Missouri,  had  also  a  place  of 
business  in  Richmond  county,  Ga.,  In  charge 
of  an  agent  of  limited  authority.  The  goods 
used  in  the  business  were  shipped  to  Augusta 
from  the  Missouri  headquarters,  and  were  then 
sold,  either  in  broken  or  unbroken  packages. 
Some  of  the  sales  were  on  credit,  and  to  parties 
living  both  in  Georgia  and  South  Carolina ;  the 
notes  taken  in  the  course  of  the  business  being 
forwarded  to  the  principal  office,  and  paid 
either  there  or  through  the  Augusta  agency; 
and  when  the  notes  and  accounts  were  collected 
in  Augusta  the  amounts  realized  were  sent  im- 
mediately to  the  principal  office.  Eeld,  that 
these  notes  and  accounts  were  subject  to  state 
and  county  taxation  in  Richmond  county. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Richmond 
Comity;  H.  C.  Hammond,  Judge. 

Action  by  the  Armour  Packing  Company 
against  J.  W.  Clark,  sheriff,  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Felder  &  Rountree  and  C.  D.  Dunbar,  for 
plaintiff  in  error.  Lamar  &  Callaway  and 
O.  R.  ESve,  for  defendants  in  error. 

CANDLER,  J.  The  Armour  Packing  Com- 
pany is  a  New  Jersey  corporation,  having 
its  principal  office  and  place  of  business  in 
Kansas  City,  Mo.  It  also  has  a  place  of 
business  in  Angnsta,  Ga.,  in  charge  of  an 
agent  who,  it  is  alleged,  is  clothed  with  no 
discretion  whatever,  "has  no  right  to  pnr^ 
cbase  property  to  be  used  in  said  business, 
or  to  exercise  a  general  management  of  the 
same,  *  •  •  bat  is  simply  an  employ^  of 
[tlie  packing  company],  and  acts  in  all  mat- 
ters pursuant  to  instructions  received  from'' 
it.  The  products  of  the  packing  house  are 
shipped  to  the  Augusta  agency  In  bulk,  and 
are  stored  in  bulk  until  they  are  sold.  They 
are  then  shipped  from  Augusta,  either  in 
original  packages  or  after  the  packages  have 
been  broken.  A  considerable  portion  of  the 
business  done  by  the  Augusta  agency  is  upon 
orders  from  South  Carolina,  and  many  of 
these  orders  are  filled  by  the  shipment  of 
original  packages  which  have  not  been  bro- 
ken since  their  shipment  from  the  packing 
house.  In  the  conduct  of  its  business  from 
its  Augrusta  agency  both  cash  and  credit  sales 
are  made.  When  notes  are  taken,  they  are 
listed  and  forwarded  to  the  principal  office; 
payments  being  made  either  directly  or 
tlirough  the  Augusta  office.  When  cdsh  sales 
are  made,  the  amounts  realized  are  remitted 
promptly  to  the  principal  office  in  Kansas 
City;  and  when  the  sales  are  on  credit  the 
sums  realized  from  collections  are  also  im- 
mediately sent  forward  to  the  principal  office. 
The  question  for  our  decision  is  whether  the 
notes  and  accounts  representing  these  credit 
transactions  are  liable  for  state  and  county 
taxation  in  Richmond  county. 
52  S.B.— 10 


We  do  not  hesitate  to  decide  this  question 
in  the  affirmative.  The  cases  of  Armour 
Packing  Co.  v.  Savannah,  115  Ga.  140,  41 
S.  E.  237,  and  Armour  Packing  Co.  v.  Augus- 
ta, 118  Ga.  552,  45  S.  E.  424.  98  Am.  St.  Rep. 
128,  decide  squarely  the  question  here  pre- 
sented, with  reference  to  the  right  of  a  mu- 
nicipal corporation  to  tax  notes  and  accounts 
such  as  are  involved  in  the  present  case.  It 
will  not  be  contended  that  the  power  of  a 
dty  to  levy  taxes  is  greater  than  that  of  the 
state  wlilch  created  it ;  so  that  the  only  ques- 
tion left  to  decide  is  whether,  as  a  matter  of 
fact,  the  state  has  exercised  its  power  in 
this  respect  and  made  this  class  of  property 
snbject  to  state  and  county  taxation.  Pol. 
Code,  §  767,  declares  that  "all  real  and  per- 
sonal estate,  whether  owned  by  individuals 
or  corporations,  resident  or  nonresident,  Is 
liable  to  taxation."  Section  769  declares 
specifically  that  all  the  property  of  nonresi- 
dents, whether  real  or  personal,  must  bear 
its  burden  of  taxation,  not  greater  than  that 
imposed  on  the  property  of  residents  of  the 
state.  Section  776  provides  that  "bonds, 
notes,  or  other  obligations  for  money"  of  non- 
residents, whether  Indlvldnals  or  corporations, 
''are  the  subjects  of  return  and  taxation  in 
tills  state."  In  the  face  of  these  plain  provi- 
sions of  the  Code,  it  is  difficult  to  see  how 
it  can  seriously  be  contended  that  there  has 
been  no  effort  in  this  state  to  subject  this 
class  of  property  to  taxation. 

But  it  is  contended  by  counsel  for  the  plain- 
tiff in  error  that  the  Savannah  and  Augusta 
Cases  to  which  reference  has  been  made  are 
in  conflict  with  the  earlier  cases  of  Collins 
▼.  Miller,  43  Ga.  336;  Gary  v.  Edmondson, 
44  Ga.  651,  and  City  Council  of  Augusta  v. 
Dunbar,  50  Ga.  387,  and  for  that  reason 
should  not  now  be  followed.  In  Armour 
Packing  Co.  v.  Augusta,  118  Ga.  553,  45  S. 
E.  424,  98  Am.  St.  Rep.  128,  those  very  cases 
were  considered  and  discussed,  and  the  court, 
speaking  through  Mr.  Justice  Cobb,  said: 
''These  cases  have  little  bearing  on  the  ques- 
tion now  in  hand.  It  is  conceded,  of  course, 
that  tangible  personal  property  is  taxable 
wherever  it  Is  situated,  and  that  for  purposes 
of  taxation  the  maxim  that  personal  proper- 
ty follows  the  owner  does  not  apply.  It  Is . 
claimed,  however,  that  It  does  apply  In  all 
cases  to  intangible  personal  property.  s^TCh 
as  notes,  bonds,  accounts,  etc.  ^  We  do  Pot 
agree  that  this  is  a  universal  rule,  even  fiv 
applied  to  that  class  of  property,  and  we  are 
not,  as  was  suggested  by  the  able  counsel 
for  the  plaintiff  in  error,  alone  in  this  opin- 
ion. •  •  ♦  The  ground  upon  which  we 
rest  our  decision  in  this  case  is  that  when 
a  nonresident  goes  into  another  state  for  the 
purpose  of  doing  business,  and  employs  an 
agent  there  to  transact  his  business,  receive 
money  due  him,  contract  d^bts  for  him,  pur- 
chase property  to  be.  used  in  the  business, 
and  exercise  a  general  management  of  such 
business,  he  cannot  escape  the  burden  of 
taxation,  which  his  property  of  every  descrip- 
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Hon  situated  in  this  state  ought  to  bear,  by 
iDYoking  the  flction  that  intangible  property 
has  its  situs  where  the  owner  resides." 

We  do  not  lose  sight  of  the  fact  that,  ac- 
cording to  the  allegations  of  the  petition  in 
this  case,  the  authority  of  the  plaintiff's 
agent  in  the  city  of  Augusta  is  much  more 
restricted  than  that  of  the  agent  in  the  case 
from  which  we  have  quoted;  but  we  fail  to 
see  that  this  alters  the  principle  involved 
in  any  degree.  The  plaintiff  shipped  its 
meats  from  Kansas  City,  but  its  business 
was  conducted  in  Augusta.  Its  agent  had 
only  a  limited  authority;  but  there  is  no 
escape  from  the  important  fact  that,  regard- 
less of  any  considerations  as  to  the  point 
from  which  it  obtained  its  stock  of  goods 
or  the  extent  to  which  its  agent  was  author- 
ized to  act  for  it,  the  plaintiff  was  engaged 
in  conducting  a  business  in  the  city  of  Augus- 
ta, and  in  the  conduct  of  that  business  the 
fact  of  his  nonresidence  gave  him  no  more 
favored  position  than  that  occupied  by 
resident  dealers  of  like  character.  The 
Savannah  and  Augusta  Cases  heretofore  men- 
tioned were  both  decided  by  less  than  a  full 
bench,  but  the  reasoning  upon  which  they 
rest  seems  to  us  to  be  irresistible,  and  to  ap- 
ply with  peculiar  force  to  the  case  now  un- 
der consideration.  There  was  no  error  in 
the  ruling  of  the  court  below,  complained  of 
in  the  bill  of  exceptions. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(124Ga.84) 

WRIGHT  V.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  9,  1905.) 

1.  JUBT— COMHIBSIONEB  DK  FAOTO— COLLAT- 
ERAL Attack. 
Even  if  a  person  be  ineligible  to  hold  the 
office  of  jury  commissioner,  yet,  if  he  is  ap- 
pointed to  such  office  and  acts  therein,  he  is, 
while  80  acting,  a  jurv  commissioner  de  facto, 
and  the  official  acts  of  the  board  of  jury  com- 
missioners wherein  he  participated  are  valid, 
and  cannot  be  collaterally  attacked  upon  the 
ffround  that  such  person  was  incompetent  to 
hold  the  office  of  jury  commissioner. 

[Ed.  Note. — For  cases  In  point,  see  vol.  81, 
Cent.  Dig.  Jury,  §§  269.] 

Z  Criminal  Law— Appeal. 

Tlie  evidence  fully  warranted  the  verdict, 
and  there  was  no  error  in  refusing  to  grant  a 
new  trial. 
(Syllabus  by  the  Court) 

•  Error  from  City  Court  of  La  Grange;  Frank 
Harwell,  Judge. 

Henry  Wright  was  convicted  of  gaming, 
and  brings  error.    Affirmed. 

E.  T.  Moon,  for  plaintiff  in  error.  Henry 
Reeves,  for  the  State. 

FISH,  C.  J.  The  plaintiff  in  error  was 
tried  by  a  Jury  in  the  city  court  of  La  Grange, 
under  an  indictment  charging  him  with  the 
offense  of  playing  and  betting  at  cards.  When 
the  panel  of  jurors  was  put  upon  him,  he 
challenged  the  array,  in  writing,  upon  the 
ground  that  Olin  Carlton,  one  of  the  Jury 


commissioners,  "who  helped  prepare  the  Jury 
list  from  which  the  jury  box  was  prepared, 
from  which  said  panel  of  jurors  was  drawn, 
was,  at  the  time  of  his  appointment  as  Jury 
commissioner  and  at  the  time  he  helped  pre* 
pare  said  jury  list,  a  duly  elected,  qualified, 
and  acting  justice  of  the  peace  of  said  coun- 
ty," and  that  therefore  the  whole  proceeding 
by  the  jury  commissioners  In  preparing  the 
list  of  jurors  for  the  jury  box  was  illegal.  In 
answer  to  this  challenge,  the  state,  by  its 
solicitor,  admitted  the  facts  alleged  therein, 
but  denied  that  they  constituted  any  sufficient 
ground  for  challenge  to  the  array.  The  court 
overruled  the  challenge,  and  the  accused  ex- 
cepted pendente  lite.  Upon  the  trial  the  jury 
returned  a  verdict  finding  the  accused  guilty. 
He  made  a  motion  for  a  new  trial  upon  the 
general  grounds,  which  was  overruled,  and 
he  excepted,  assigning  error  In  his  bill  of 
exceptions,  both  upon  the  overruling  of  this 
motion  apd  upon  the  overruling  of  his  chal- 
lenge to  the  array  of  the  Jurors. 

1.  County  officers  are  not  eligible  for  ap- 
pointment and  service. on  the  board  of  Jury 
commissioners.  Pen.  Code  1895,  §  813.  It 
iB  contended  that  a  Justice  of  the  peace  is  a 
county  officer,  and  for  the  purpose  of  this 
decision  this  contention  may  be  admitted. 
We  assume,  then,  that  Carlton,  the  justice  of 
the  peace,  was,  while  holding  that  office, 
ineligible  for  appointment  as  a  Jury  commis- 
sioner. The  fact  that  he  was  Ineligible  to 
hold  the  office  of  jury  commissioner  did  not 
prevent  his  being  a  jury  commissioner  de 
facto.  A  case  precisely  in  point  and  con- 
clusive of  the  question  before  us  is  Smith  t. 
Bohler,  72  Ga.  646,  where  it  was  held  that  a 
person  ineligible  to  hold  a  particular  office  is, 
while  de  facto  in  such  office,  competent  to 
act  therein.  A  ruling  to  the  same  effect  waa 
made  in  Hinton  v.  Lindsay,  20  Ga.  746,  where 
It  was  held  that  "a  Justice  of  the  peace  who, 
notwithstanding  his  removal  to  an  adjoining 
district,  continues  to  act  under  his  former 
commission,  is  an  officer  de  facto,  and  his  acts 
as  such  are  not  void,  so  far  as  the  public  and 
third  persons  are  concerned.  Neither-  can 
they  be  invalidated  in  a  proceeding  to  which 
he  is  not  a  party."  In  Pool  v.  Perdue,  44  Ga. 
454,  it  was  held  that  one  holding  a  commis- 
sion from  the  Governor  as  notary  public  and 
ex  officio  justice  of  the  peace,  And  acting  as 
such,  is  a  de  facto  officer,  and  his  official 
acts  cannot  be  collaterally  attacked,  on  the 
ground  that  his  appointment  was  not  author- 
ized by  law.  But,  aside  from  these  cases 
and  otl^er  Georgia  cases  which  are.  In  princi- 
ple, to  the  same  effect,  the  question  presented 
in  the  present  case  is  settled  by  Pol.  Code 
1895,  S  223.  Under  the  law  as  there  laid 
down,  although  a  person  may  be  absolutely 
ineligible  to  hold  any  civil  office  whatever  in 
this  state,  yet  his  official  acts,  while  holding 
a  commission  as  a  public  officer,  are  valid  as 
the  acts  of  an  officer  de  facto.  It  is  well  set- 
tled that  the  acts  of  an  officer  de  facto  cannot 
be  collaterally  attacked,  and  the  above-cited 
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cases  so  bold.  It  follows  that  there  was  no 
error  in  OTermling  the  challenge  to  the  array 
of  jnrors. 

2.  The  evidence  fully  warranted  the  ver- 
dict, and  there  was  no  error  in  refusing  to 
grant  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


024  Ga.  79) 


PITTS  V.  8TATB. 


(Supreme   Court   of   Georgia.    Nov.   9,    1906.) 

L   INTOXICATINO    LlQT70B8  —  IlXSOAL    SaLB— 

Evidence. 
Where  an  indictment  charged  the  accused 
with  the  offense  of  selling  whisky  without  a 
license  in  a  given  countv  upon  a  named  date, 
the  state  was  not  confined  to  proof  of  the 
commission  of  the  offense  upon  the  date  named, 
but  had  the  right  to  prove  its  commission  in 
such  county  upon  any  date  within  two  years 
prior  to  the  finding  of  the  indictment.  Green 
V.  State,  41  S.  E.  642,  115  Ga.  254. 
2.  Criminal  Law— Cebtiobabi. 

There  was  no  error  in  refusing  to  sanction 
the  petition  for  certiorari. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Putnam  Coun- 
ty; H.  O.  Lewis,  Judge. 

Dick  Pitts  was  convicted  of  an  111^^  sale 
of  liquor,  and  brings  error.    Affirmed. 

Green  F.  Johnson,  for  plaintiff  in  error.  J. 
B.  Pottle,  SoL  Gen.,  and  &  L.  Wingfleld,  for 
the  State. 

FISH,  0.  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


(124  Qa.  80) 


PBTEBS   T.  STATB3. 


(Supreme  Ck>urt  of  Georgia.    Nov.  9,  1905.) 

1.  Gkdonal  Law— Nbw  Tbial — Objbotioks 
to  evidsnce. 

A  ground  in  a  motion  for  a  new  trial,  alleg- 
ing that  the  court  .erred  in  admitting  certain 
evidence,  will  not  be  cooaidered  when  the  mo- 
tion fails  to  show  that  any  objection  was  made 
to  such  evidence  upon  the  trisil  of  the  case,  or, 
if  stating  that  objection  was  made,  fails  to  dis- 
close what  such  objection  was. 

2.  SaICB— MI80O1TDT7CT    OF    PbOSEOUTINO    AT- 
TOBNET. 

Nor  will  a  ground  of  such  a  motion,  alleging 
error  in  allowing  the  prosecuting  attorney  to 
make,  in  the  presence  of  the  jury,  a  statement 
in  reference  to  what  he  wanted  to  prove  by  a 
witness,  be  considered,  when  it  does  not  appear 
what  such  statement  was. 
8.  Witnesses— Chabactbb— Evidence. 

A  statement  by  a  witness,  tending  to  show 
the  confidence  reposed  in  his  integrity  by  his 
employer,  is  irrelevant  and  inadmissible. 
4.  Same— Evidence. 

The  evidence  was  sufficient  to  support  the 
verdict,    and   there   was   no   error   in   refusing 
to  grant  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Douglas  Coun- 
ty; A.  L.  Bartlatt,  Judge. 


One  Peters  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  A.  James,  for  plaintiff  in  error.    W. 
K.  Fielder,  Sol.  Gen.,  for  the  State. 

FISH,  C.  J.    Judgment  affirmed.    AU  the 
Justices  concurring. 


(IMOa.  91) 
ELLIS  v.  STATE. 
(Supreme  0)urt  of  Georgia.    Nov.  9,  1905.) 

1.  Cbiminal  Law— New  Tbial— Abguhents 
or  Counsel. 

The  refusal  of  the  court  to  declare  a 
mistrial  because  of  the  language  used  by  state's 
counsel  in  argument  to  the  jury  was  not  cause 
for  a  new  trial. 

2.  FOBOIBLB    EnTBT     AND     DETAINEB— WHAT 

Constitutes. 

Where  a  tenant  leaves  the  premises  at  the 
end  of  his  term,  the  landlord,  though  not  in 
actual  occupancv,  is  to  be  regarded  as  in  pos- 
session, and  a  third  person  who  enters  without 
the  landlord's  consent,  and  violently  keeps 
possession,  with  menaces,  force,  and  arms,  and 
without  authority  of  law,  is  guilty  of  forcible 
detainer.  To  constitute  such  offense  it  is  not 
necessary  that  the  person  who  has  so  taken 
possession  should  actually  assault  the  landlord ; 
but  if,  when  the  landlord  seeks  to  re-enter,  the 
conduct  of  such  person  in  keeping  possession 
and  the  circumstances  connected  therewith  be 
such  as  are  reasonably  calculated  to  cause  the 
landlord  to  believe  that,  if  he  should  persist  in 
the  attempt  to  re-enter  he  would  be  subjected  to 
physical  violence  the  offense  would  be  complete. 
8.  Same— Evidence. 

The  evidence  authorized   the  verdict,  and 
the  court  did  not  err  in  refusing  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  City  CJourt  of  Fayetteville; 
W.  B.  HoUingsworth,  Judge. 

Mrs.  K.  C.  Ellis  was  convicted  of  forcible 
detainer,  and  brings  error.    Affirmed. 

Mrs.  K.  C.  Ellis  was  tried  for  the  offense 
of  forcible  detainer,  and  the  Jury  returned 
a  verdict  finding  her  guilty.  She  made  a  mo- 
tion for  a  new  trial,  which  was  overruled^ 
and  she  excepted.  Upon  the  trial  Mrs.  L. 
K  Stewart,  the  prosecutrix,  testified  as  fol- 
lows: "My  husband,  W.  B.  Stewart,  is  dead. 
I  know  the  land  in  controversy.  My  hus- 
band had  tenants  in  possession  of  it  about 
five  years  before  he  died,  and  he  died  on  the 
16th  day  of  June,  1901.  and  since  that  time 
the  tenants  under  me  bare  been  cultivating 
it  and  paying  rents  to  me.  W.  J.  Farmer 
was  the  first  tenant  put  in  by  Mr.  Stewart, 
and  he  stayed  until  about  two  years  ago, 
and  then  H.  Henson  went  in  as  tenant;  mak- 
ing about  seven  years  that  Mr.  Stewart,  my 
husband,  and  I  have  received  the  rents  from 
the  place.  Mr.  Henson,  the  tenant  for  the 
last  year,  moved  away  from  the  place,  and 
on  or  about  the  30th  day  of  December,  1904, 
I  went  to  the  place  and  found  Mrs.  K.  C. 
Ellis  in  the  house  and  her  husband  with 
her.  She  had  one  bedstead  in  the  house 
and  some  other  furniture,  consisting  of  a 
bureau*  chairs,  etc,  and  I  noticed  that  she 
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had  a  shotgun  setting  up  by  the  front  door 
and  a  rifle  by  the  bed,  near  where  she  waa. 
I  asked  her  whose  furniture  it  was,  and  she 
said  it  was  hers;  and  I  asked  her  where  our 
folks  were  that  were  here,  and  she  said  they 
had  moved  over  to  G.  W.  Clark's.  I  asked 
her  what  the  furniture  was  doing  there,  and 
she  said  it  was  her  .furniture,  and  that  she 
had  moved  there;  and  I  asked  her  why  she 
did  so,  and  she  said  the  place  was  hers,  and 
she  intended  to  keep  it  until  12  men  decided 
it  was  not  hers.  I  asked  her  for  the  key, 
and  she  said  she  had  the  key,  but  would  not 
give  it  to  me.  I  then  left  her  and  told  her 
I  would  see  her  again.  I  went  back  on  the 
4th  day  of  January,  1905,  and  saw  Mrs.  Ellis 
again,  the  defendant,  and  asked  her  for  the 
key.  and  she  told  me  that  I  would  never 
get  the  key  until  12  men  decided  it  was  my 
place;  said  she  would  lie  in  Jail  six  montha 
before  she  would  give  It  to  me.  I  told  her 
that  I  did  not  think  she  had  treated  me  right, 
and  she  said  it  was  her  place,  and  she  would 
die  before  she  got  out,  and  got  excited,  and 
when  she  said  that  she  came  down  with  one 
hand  into  the  other,  this  way  [witness  hold- 
ing one  hand  up  and  the  other  out,  and 
bringing  one  hand  down  Into  the  other]. 
Her  husband  walked  up  and  told  her  to  be 
quiet  and  not  to  get  excited.  The  place  la 
in  this  county.  While  I  was  talking  to  her, 
her  husband  and  children  came  up,  and  I, 
asked  her  husband  why  he  did  not  have  his 
wife  move  back  to  her  place,  and  he  said 
she  claimed  the  place  and  waa  living  there 
because  she  claimed  it  I  then  told  her  she 
would  regret  this.  I  then  went  around  and 
took  some  nails  and  nailed  up  the  windows, 
and  as  I  went  around  to  nail  them  up  she 
told  me  that  she  had  saved  me  the  trouble, 
as  she  had  already  nailed  the  windows  down. 
i  could  not  nail  up  the  front  door.  I  could 
not  get  her  out  I  did  not  put  my  hands 
on  her,  aa  I  did  not  want  any  trouble.  Mrs. 
Ellis  did  not  make  any  effort  to  strike  me, 
and  I  did  not  try  to  take  hold  of  her  to  put 
her  out  nor  did  I  put  any  of  the  things  out 
My  husband,  W.  B.  Stewart,  died  the  leth 
day  of  June,  1901,  leaving  me  and  five  chil- 
dren, all  minors  except  one.  When  I  first 
went  to  the  house,  Mrs.  Ellis  and  one  of  her 
children  were  there,  and  in  a  short  time 
the  child  left,  and  Mr.  Ellis  and  the  children 
came  up,  and  all  came  In  there.  I  had  my 
little  daughter  with  me,  and  of  course  I 
could  not  put  them  out.  I  had  sent  a  man 
down,  the  man  I  rented  to,  over  there  be- 
fore. So  they  went  In  without  my  con- 
sent or  knowledge  and  hold  the  same  against 
my  will  and  consent*'  The  husband  of  the 
accused  testified  that  he  slept  in  the  house 
at  night  and  that  the  accused  stayed  there 
during  the  day,  and  sometimes  with  him  at 
night.  It  was  also  shown  that  the  property 
in  question  was.  In  February,  1902,  duly 
set  apart  to  Mrs.  Stewart  and  her  minor  chil- 
dren, from  the  estate  of  her  deceased  hus- 
band, aa  a  year's  support 


J.  F.  Gollghtly,  for  plaintiff  In  error.  J. 
W.  Culpepper,  Sol.,  A*  O.  Blalock,  and  J* 
W.  Wise,  for  the  State. 

FISH,  C.  J.  1.  During  his  argument  to  the 
Jury,  counsel  for  the  state  remarked; 
"Gentlemen  of  the  Jury,  if  you  fail  to  do 
your  duty,  it  has  a  tendency  to  make  people 
disregard  the  law  and  seek  to  protect  them- 
selves." Counsel  for  the  accused  at  once 
moved  for  a  mistrial  on  account  of  this 
language.  A  mistrial  was  refused,  the  court 
at  the  time  directing  state's  counsel  to  con- 
fine himself  to  the  law  and  the  evidence  in 
the  case.  The  court  also  Instructed  the  Jury 
that  the  improper  remarks  of  counsel  should 
not  influence  their  verdict,  but  that  the  ver- 
dict should  be  based  on  the  law  and  the 
evidence.  Granting  tlmt  the  remarks  of 
the  state's  counsel  were  not  within  the  legit- 
hnate  bounds  of  argument  the  action  taken 
by  the  court  relative  to  the  matter,  In  the 
direction  given  to  the  state's  counsel  and 
the  instructions  to  the  Jury,  must  have  re- 
moved from  the  minds  of  the  Jury  any  In- 
fluence harmful  to  the  accused  that  the 
language  objected  to  may  have  had.  The 
court,  therefore,  did  not  err  In  refusing  to  de- 
clare a  mistrial. 

2.  The  other  grounds  of  the  motion  for  a 
new  trial  were  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence  and  to 
certain  specified  charges  of  the  court  As 
will  be  seen  from  an  examination  of  the 
statement  of  evidence  which  precedes  this 
opinion,  Mr.  Stewart  and,  after  his  death, 
his  widow,  through  their  tenants,  had  been 
in  possession  of  the  premises  In  question 
for  some  seven  years  or  more;  and  when 
Mrs.  Stewart's  tenant,  Henson,  moved  oat 
hi  the  latter  part  of  190i,  Mrs.  Ellis,  the 
accused,  soon  thereafter  took  possession, 
without  the  consent  of  Mrs.  Stewart  When 
Henson  removed  from  the  premises,  Mrs. 
Stewart,  his  landlord,  though  not  In  actual 
occupancy,  was  in  law  deemed  to  be  in  pos- 
session. Porter  v.  Murray  (Cal.)  12  Pac. 
425;  Walser  v.  Graham,  60  Mo.  App.  323. 
Mrs.  Stewart  on  two  occasions,  December 
30,  1904,  and  January  4,  1905,  went  to  the 
premises  and  demanded  possession  of  Mrs. 
Ellis,  by  asking  for  the  key  of  the  house, 
which  was  then  occupied  by  Mrs.  Ellis,  who 
refused  each  time  to  surrender  the  posses- 
sion. On  the  last  occasion  she  declared,  very 
emphatically  and  excitedly,  that  she  would 
die  before  she  would  get  out  of  the  house, 
accompanying  the  declaration  by  bringing 
one  hand  down  Into  the  other.  She  had 
nailed  down  the  windows.  From  the  small 
amount  of  furniture  in  the  house  and  the 
fact  that  while  Mrs.  Ellis  stayed  there  dur- 
ing the  day,  only  her  husband  usually  oc- 
cupied the  house  at  night,  the  Jury  could 
infer  that  Mr.  Ellis  and  family  did  not  oc- 
cupy the  house  as  their  regular  home,  but 
that  the  husband  and  wife  stayed  there,  by 
turns,  to  prevent  Mrs.  Stewart  from  taking 
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possession.  When  Mrs.  Stewart  first  went 
to  tlie  house,  only  Mrs.  Ellis  and  one  of 
her  children  were  there.  In  a  short  while 
this  child  left,  and  Mr.  Ellis  and  the  chil- 
dren came  up,  and  all  went  into  the  house. 
From  these  facts  it  might  be  inferred  that 
Mr.  Ellis  and  the  children  came  to  assist 
Mrs.  Ellis  in  keeping  possession.  On  the 
first  occasion  there  were  two  guns  in  the 
house,  one  near  the  front  door  and  the  other 
by  the  bed.  near  where  Mrs.  Ellis  was. 
Mr.  Ellis,  who  appears  to  have  testified  for 
the  accused  without  objection  on  the  part 
of  the  state,  swore  that  one  of  these  guns 
was  a  single-barrel  shotgun,  which  belonged 
to  one  of  his  boys,  and  the  other  gun  had 
no  tubes  in  it  and  could  not  be  used,  and 
his  wife  made  the  same  statement  to  the 
jury.  Still  the  question  arises,  why,  if  the 
family  had  not  moved  to  this  house  and 
were  not  occupying  it  as  their  regular  home, 
were  both  of  these  guns  carried  to  this 
house  and  kept  there?  Considering  all  the 
circumstances,  and  the  conduct  and  declara- 
tions of  Mrs.  Ellis  when  she  refused  to  sur- 
render possession  of  the  premises  to  Mrs. 
Stewart,  we  cannot  say  that  the  Jury  were 
not  authorized  to  find^  that  they  were  rea- 
sonably calculated  to  impress  Mrs.  Stewart 
with  the  fear  tliat,  if  she  should  attempt 
to  take  possession,  she  would  be  subjected 
to  severe  physical  violence.  If  this  were 
true,  it  would  suffice  to  warrant  a  conviction. 
In  order  to  make  out  the  offense  of  forcible 
detainer,  it  is  not  necessary  to  prove  that 
the  accused  made  an  actual  assault  upon 
the  former  possessor,  to  prevent  him  from 
re-entering.  If,  at  the  time  the  effort  to 
re-enter  is  made,  there  be  an  exhibition, 
by  words,  acts,  or  circumstances  calculated 
to  intimidate  the  former  possessor,  and  to 
impress  on  him  an  intention  on  the  part 
of  the  person  unlawfully  detaining  the  prem- 
ises to  hold  possession  of  them  by  force 
and  violence,  the  offense  is  complete.  Only 
a  show  of  force  is  necessary.  Minor  v. 
Duncan,  54  Ga.  617.  See,  also,  Williams  v. 
State,  120  Ga.  488,  48  8.  E.  14d,  and  cases 
dted. 

3.  As  the  evidence  warranted  the  verdict, 
the  court  did  not  err  in  refusing  a  new  trial. 

Judgment  affirmed.  All  the  Justices  oon- 
during. 

(iMGa.  100) 

POLLARD  V.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  9,  1905.) 

1.  HoaficiDB— Assault  with  Intent  to  Kili. 
—iNSTBUcrriONs— Mutual  Combat. 

Where,  in  the  trial  of  one  charged  with 
ofiFense  of  assault  with  intent  to  murder,  there 
was  evidence  from  which  the  jury  would  be 
anthorized  to  find  mutual  intent  to  fi|:ht,  though 
no  mutual  blows  were  ezchangf^,  it  was  not 
error  to  give  in  charge  to  the  jury  section  73 
of  the  Penal  Code. 

2.  Same— Voluntary   Manslauqhteb. 

And  when  upon  that  trial  there  was,  be- 
side the  evidence  tending  to  establish  the  ex- 
istence of  a  mutual   intent  to  fight,  further 


testimony  that  the  partv  who  was  shot  started 
towards  the  accused,  threatening  at  the  same 
time  to  make  him  jump  from  the  train,  the 
court  properly  charged  the  law  of  voluntary 
manslaughter. 

8.  Criminal  Law— Instbuctions— Habmlkss 
Ebbob. 
Inasmuch  as  death  did  not  result  frqm  the 
assault  with  which  the  accused  was  charged, 
of  course  the  jury  should  not  have  been  charged, 
"If  you  believe,  from  the  evidence  in  the  case 
and  the  law  ^iven  you  in  charge,  that  the  de- 
fendant is  guilty  of  the  offense  of  murder,  you 
should  so  find.'*  But  this  instruction  was  so 
manifestly  inapplicable  to  the  facts  in  the  case 
that  the  jury  could  neither  have  been  misled 
nor  influenced  by  the  same,  and  the  error  com- 
mitted was  harmless. 

4.   SaMB— ASSIONMSNTS   OT    EbBOB. 

In  a  ground  of  a  motion  for  a  new  trial 
complaining  that  the  court  erred  in  charging 
section  73  of  the  Penal  Code  in  such  a  way  "as 
to  confuse  it  with  the  other  law  of  homicide 
and  make  it  applicable  to  the  same  theory  or 
state  of  facts,  the  theory  of  the  defense  being 
that  he  shot  under  the  fears  of  a  reasonable 
man,"  the  movant  should  sj^ecify  and  point 
out  how  the  law  contained  in  said  section  is 
in  the  charge  confused  with  the  other  law  of 
homicide,  and  he  should  also  point  out  or  in- 
dicate with  what  other  law  of  homicide  the 
court's  charge  confused  section  73;  otherwise, 
the  assignment  of  error  is  too  general  and  in- 
definite to  raise  any  question  for  decision. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Richmond  Ooun- 
ty;  H.  C.  Hammond,  Judge. 

Henry  Pollard  was  convicted  of  assault 
with  intent  to  kill,  and  brings  error.  Af- 
firmed. 

Pollard  was  charged  with  the  offense  of 
assault  with  intent  to  murder.  Upon  the 
trial  of  the  case  substantially  the  following 
evidence  was  introduced:  "Henry  Pollard 
was  standing  near  the  water  cooler,  and 
Capt  Thomas  told  him  to  take  a  seai  and 
he  and  the  fellow  that  was  shot  commenced 
quarreling,  and  a  woman  asked  me  to  hand 
her  her  satchel,  and  I  heard  this  fellow  that 
was  shot  say  to  Henry  Pollard,  *I'I1  make 
yon  jump  off  this  train,'  and  he  says,  'No, 
you  won't,'  and  the  fellow  raised  up  with 
liis  left  hand  towards  me,  and  I  could  not 
see  the  other  man.  As  the  fellow  raised  up, 
Henry  [the  defendant]  shot  him  one  time. 
[The  man  wounded]  turned  and  started  to- 
ward Henry  Pollard  before  Henry  shot  him," 
Other  witnesses  gave  practically  the  same 
testimony,  except  the  man  who  was  shot, 
who  testified  that  the  accused  started  quar- 
reling with  him  about  a  seat,  and  that  he 
was  just  getting  up  out  of  the  seat  and  out 
of  the  defendant's  way  when  he  was  shot 
He  admitted  that  he  had  been  drinking  just 
prior  to  the  time  of  the  shooting.  The  de- 
fendant in  his  statement  said  that,  after 
being  told  by  the  conductor  to  take  a  seat, 
he  went  to  the  nearest  vacant  seat,  upon 
which  there  was  a  box.  There  was  a  man 
occupying  half  of  the  seat,  and  defendant 
requested  him  to  move  the  box.  The  man 
replied  it  was  not  his,  whereupon  the  man  who 
was  shot,  who  was  sitting  in  an  adjoining 
seat,  exclaimed  with  an  oath,  "Don't  you 
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move  that  box!"  Defendant  turned  to  him 
and  said:  "Capt  Thomas  told  me  to  come  up 
here  and  get  a  seat  Move  the  box,  whomso- 
ever it  belongs  to."  At  this  the  man  who  was 
shot,  after  exhausting  his  powers  of  invec- 
tive, assured  the  defendant  that  if  he  moved 
the  box  it  would  be  at  the  peril  of  his  neck. 
"When  he  said  that,"  says  the  defendant, 
"he  Jumped  up  and  throwed  his  hand  be- 
hind him  like  he  had  something  to  shoot 
me  with,  and  I  grabbed  my  pistol  out  of  my 
breast  coat  pocket  and  shot  him.  •  •  •  I 
didn't  do  it  with  the  intention  to  kill  him,  but 
just  to  keep  him  from  doing  me  injury." 
The  Jury  returned  a  verdict  of  guilty,  where- 
upon the  defendant  made  a  motion  for  a 
new  trial  upon  the  general  grounds,  and  be- 
cause the  court  erred  in  charging  section  73 
of  the  Penal  Code  in  reference  to  mutual 
combat,  such  charge  being  irrelevant  and 
not  supported  by  the  evidence,  and  tending  to 
confuse  the  minds  of  the  Jury  upon  the  law 
of  homicide;  the  theory  of  the  defense  being 
that  defendant  shot  while  under  the  fears 
of  a  reasonable  man.  Error  was  further 
assigned  because  the  court  failed  to  charge 
the  law  of  assault  and  battery,  and  because 
it  did  charge  the  law  relating  to  voluntary 
manslaughter.  Error  was  also  alleged  to 
have  been  committed  because  the  court  char- 
ged the  Jury  as  follows:  *'If  you  believe, 
from  the  evidence  in  the  case  and  the  law 
given  you  in  charge,  that  the  defendant  is 
guilty  of  the  offense  of  murder,  you  should 
so  find.  If  you  find  that  the  defendant  while 
not  guilty  of  the  offense  of  murder,  yet  is 
guilty  of  the  offense  of  manslaughter.  It 
would  be  proper,  and  you  should  so  find" — ^the 
error  of  such  charge  being  that  it  was  not 
warranted  by  the  indictment,  and  because 
it  unduly  influenced  the  minds  of  the  Jury. 
Upon  his  motion  being  overruled  the  de- 
fendant excepted. 

Austin  Branch  and  A.  Lu  Franklin,  for 
plaintiff  in  error.  J.  S.  Reynolds,  Sol.  Gen., 
and  Jno.  M.  Graham,  for  defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


(124  Ga.  M) 

COX  T.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  9,  1905.) 

1.  Witnesses—  Impeachment— Oontbadiot- 
OBY  Statements. 

Where  a  witness  has  testified  to  a  material 
fact,  prior  declarations  of  his  which  appear  to 
be  inconsistent  with  the  facts  related  by  him 
on  the  trial  are  competent  for  the  purpose  of 
impeachment. 

[Ed.  Not6. — For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  §§  1220-1227.] 

2.  Criminal  Law— New  Trial— Misconduct 

OF   .TUROB. 

The  jud^e  occupies  the  place  of  a  trior 
in  passing  on  a  ground  of  a  motion  for  a  new 
trial  based  on  an  alleged  expression  of  opinion 
or  other  misconduct  on  the  part  of  a  juror; 
and  where  evidence  is  submitted  in  support 
af  this  ground  of  the  motion,  and  also  to  dis- 


prove the  same  and  sustain  the  Impartiality  of 
the  juror,  a  finding  that  the  juror  was  compe- 
tent will  not  be  disturbed,  unless  the  facts  show 
an  abuse  of  discretion. 
8.  Homicide  —  Assault    with    Intent    to 

Kill. 
The  evidence  relied  on  by  the  state  was 
sufficient   to   show   the  defendant's  connection 
with  the  crime  committed. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fayette  CJoun- 
ty;  B.  J.  Reagan,  Judge. 

R.  S.  Cox  was  convicted  of  assault  with 
Intent  to  kill,  and  brings  error.    Affirmed. 

J.  W.  Wise,  M.  W.  Beck,  and  A.  O.  Blalock, 
for  plaintiff  in  error.  O.  H.  B.  Bloodworth, 
SoL  Gen.,  for  the  State. 

EVANS,  J.  Bob  Cox  and  two  others  were 
jointly  indicted  for  the  offense  of  assault  with 
intent  to  murder  upon  the  person  of  one  John 
T.  Hewell,  Jr.  The  defendants  severed,  and 
on  the  trial  of  Cox  it  appeared  from  the 
state's  evidence  that  Hewell,  while  traveling 
at  night  in  a  buggy  with  a  companion,  was 
attacked  by  the  accused  and  shot  Hewell 
and  his  companion  swore  that  the  defendant 
did  the  shooting.  It  occurred  about  8  o'clock 
at  night,  and  the  defendant  was  recognized 
by  them.  He  set  up  the  defense  of  alibi,  and 
offered  several  witnessess,  among  them  M.  G. 
Cox,  in  support  of  the  same.  He  was  found 
guilty,  and  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  excepted. 

1.  One  of  the  witnesses  offered  to  prove 
the  defense  of  alibi,  M.  G.  Cox,  a  brother  of ' 
the  defendant,  testified  that  the  defendant 
was  at  his  mother's  house,  some  3%  miles 
distant  from  the  scene  of  the  shooting,  at 
about  8  o'clock  on  the  night  the  crime  waa 
committed.  This  witness  denied  that  he  ever 
said  in  the  presence  of  one  Woolsey,  in 
front  of  his  father's  house,  during  the  course 
of  a  quarrel  with  the  defendant,  that  the 
defendant  shot  or  shot  at  John  Hewell  and 
ought  to  be  in  the  chain  gang.  Woolsey,  a 
witness  for  the  state,  was  permitted  to  testify 
that  on  that  occasion  M.  G.  Cox  did  say  to 
Bob  Cox:  "Ton  shot  or  shot  at  John  Hewell, 
and  you  ought  to  be  in  the  chain  gang."  This 
testimony  was  objected  to  on  the  ground 
that  it  was  immaterial  and  incompetent,  be- 
cause it  was  a  mere  declaration  made  by  M. 
G.  Cox  in  anger,  and  was  inadmissible  for 
any  purpose.  The  court  ruled  that  the  evi- 
dence was  competent  to  impeach  the  witness 
Cox  and  error  is  assigned  on  this  ruling ;  the 
defendant  insisting  that,  even  if  this  evidence 
tended  to  impeach  the  witness,  it  was  as  to 
an  immaterial  fact  The  purport  of  the 
testimony  of  M.  G.  Cox  was  that  the  de- 
fendant was  3%  miles  away  from  the  scene 
of  the  crime  at  the  time  of  its  commission. 
This  was  equivalent  to  an  assertion  by  the 
witness  that  he  had  personal  knowledge  of 
facts  which  excluded  the  possibility  of  the 
defendant's  guilt  That  the  witness,  during 
a  quarrel  with  the  defendant  and  when  not 
actuated  by  a  desire  to  shield  him   from 
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detection  and  punishment,  charged  him  with 
haTlng  shot  or  shot  at  Hewell,  was  a  circum- 
stance wholly  inconsistent  with  his  testimony 
on  the  trial  to  the  effect  that  the  defendant 
could  not  have  had  any  connection  with  the 
crime,  because  he  was  at  the  time  of  Its 
commission  In  company  with  the  witness  at 
the  home  of  his  mother,  several  miles  away. 
The  accusation  against  the  defendant,  made 
by  his  brother  In  anger.  Indicated  that  he 
either  knew  or  had  some  reason  to  believe 
that  the  defendant  was  one  of  the  assailants 
of  Hewell,  and  was  Irreconcilable  with  the 
testimony  which  the  witness  delivered  on  the 
stand,  which,  if  true,  showed  conclusively 
that  he  knew  positively  that  his  brother  was 
not  one  of  these  assailants.  The  testimony 
of  the  witness  was  exculpatory.  His  previous 
declaration  was  Inculpatory.  The  two  were 
in  direct  antagonism.  What  this  witness 
swore  bore  directly  upon  one  of  the  vital 
Issues  in  the  case,  and  the  effort  made  to 
impeach  him  was,  not  to  show  that  he  had 
testified  falsely  concerning  an  immaterial 
matter,  but  to  establish  to  the  satisfaction  of 
the  Jury  that  his  testimony  concerning  that 
vital  issue  was  not  worthy  of  belief.  1  Gr. 
Ev.  (16th  Ed.)  §  462a. 

2.  The  fourth  and  fifth  grounds  of  the 
amended  motion  for  a  new  trial  relate  to 
the  disqualification  of  one  of  the  jurors  Im- 
paneled to  try  the  case ;  movant  alleging  that 
this  juror  had  formed  and  expressed  an 
opinion  to  the  effect  that  the  accused  was 
guilty  of  the  offense  with  which  he  was 
charged.  Affidavits  In  support  of  these 
grounds  of  the  motion  were  offered  by  the 
defendant,  while  the  state  submitted  counter- 
affidavits  tending  to  show  that  the  juror  was 
Impartial  and  had  neither  formed  nor  ex- 
pressed any  opinion  concerning  the  guilt  of 
the  accused.  The  court,  after  considering  the 
conflicting  e^dence  thus  presented,  an- 
nounced the  conclusion  that  the  juror  was 
competent,  and  overruled  these  special 
grounds  of  the  motion.  The  evidence  sub- 
mitted in  behalf  of  the  state  fully  warranted 
this  finding  of  fact  It  has  been  expressly 
ruled  that  the  judge  occupies  the  position  of 
a  trior,  in  passing  upon  evidence  submitted 
pro  and  con  upon  the  question  presented  by  a 
motion  for  a  new  trial  in  which  complaint  is 
made  that  one  of  the  jurors  was  not  Im- 
partial; and  his  finding  that  the  juror  was 
competent  to  serve  will  not  be  disturbed, 
unless  it  appears  that  the  discretion  of  the 
judge  was  manifestly  abused.  Jones  v.  State, 
117  Ga.  710,  44  S.  B.  877;  Vann  y.  State. 
83  Ga.  69,  60,  9  S.  E.  945,  and  clt 

a  The  only  disputed  question  In  the  case 
was  that  of  identity;  and  the  evidence  on 
this  subject  being  sufficient  to  show  that  the 
defendant  was  one  of  the  persons  guilty  of 
the  attempted  assassination,  and  the  judge 
being  satisfied  with  the  verdict  returned  by 
the  jury,  a  new  trial  will  not  be  ordered. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  BE2GK,  J.,  disqualified* 
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(Supreme  Oonrt  of  Georgia.    Nov.  9,  1905.) 

1.  Labcent— Evidence  of  Value. 

When  a  theft  of  money  is  charged,  and  a 
national  bank  bill  is  produced  on  the  trial  and 
identified  as  part  of  the  money  alleged  to  have 
been  stolen,  the  bill  itself  is  sufficient  evidence 
that  it  is  worth  its  face  value. 

[Ed.  Note. — For  cases  In  point,  see  vol.  82, 
Gent.  Dig.  Larceny,  §  155.] 

Z  Same— SuFPiciENOT  of  Evidence. 

The  evidence  conn'ectiDg  the  defendant  with 
the  crime,  though  circumstantial,  was  sufficient 
to  establish  his  guilt. 
(Syllabus  by  the  Gourt.) 

Error  from  City  Court  of  Griffin;  B.  W. 
Hammond,  Judge. 

Barney  Joiner  was  convicted  of  theft,  and 
brings  error.    Affirmed. 

Jos.  D.  Boyd  and  Luden  P.  Goodrich,  for 
plalntur  In  error.  T.  ISi  Patterson,  SoL,  for 
the  State. 

BYANS,  J.  The  defendant  was  charged 
with  the  offense  of  larceny  from  the  house, 
the  subject-matter  of  the  larceny  being  al- 
leged to  be  "thirty  dollars  in  lawful  currency 
of  the  United  States,  of  the  value  of  $90.00, 
to  wit,  one  twenty  dollar  bill  and  one  ten 
dollar  bill."  On  the  trial  of  the  case  a  wit- 
ness identified  a  $20  bill  issued  by  Potter's 
National  Bank,  East  Liverpool,  Ohio,  No. 
2,544,  national  currency  of  the  United  States^ 
as  one  of  the  bills  stolen.  Upon  this  proof 
the  bill  was  admitted  in  evidence. 

1.  It  is  urged  that  the  verdict  is  not  sus- 
tained by  the  evidence,  because  there  was  no 
proof  of  the  value  of  the  money  alleged  to 
have  been  stolen.  There  was  no  proof  on 
this  subject  other  than  the  production  on 
the  trial  and  identification  of  the  |20  bill 
issued  by  Potter's  National  Bank.  National 
bank  notes  are  redeemable  in  treasury  notes, 
and  treasury  not^s  are  lawful  currency  of 
the  United  States  and  legal  tender  for  the 
payment  of  debts.  Their  value  is  fixed  by 
law,  and  their  introduction  in  evidence  is 
sufficient  proof  that  they  are  worth  their 
face  value.  Keating  v.  People,  160  111.  486, 
43  N.  E.  724.  As  to  United  States  coin,  it 
has  been  held  by  this  court  that  Judicial  cog- 
nizance will  be  taken  of  the  value  of  the 
same,  and  that  in  a  larceny  case  the  value 
of  such  coin  need  not  be  specifically  shown. 
Ector  V.  State,  120  Ga.  543,  48  S.  a  315. 
National  bank  notes  are  i^  part  of  the  curren- 
cy of  the  United  States,  and  judicial  cogni- 
zance will  likewise  be  taken  of  their  value. 

2.  The  evidence  connecting  the  defendant 
with  the  crime,  though  circumstantial,  was 
sufficient  to  establish  his  guilt  No  error  of 
law  having  been  committed,  and  the  judge 
being  satisfied  with  the  verdict,  it  should 
be  allowed  to  stand. 

Judgment  affirmed.  All  the  Justices  conr 
currlng. 
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WATSON  T.  AUGUSTA  BREWING   CO. 
(Supreme  Court  of  Georgia.    Nov.  9,  1905.) 

L  Nbqligencb— What  Constitutes. 

A  manufacturer  who  makes  and  bottles  for 
public  consumption  a  beverage  represented  to 
be  harmless  and  refreshing  is  under  a  legal 
duty  not  ne^li^entljr  to  allow  a  foreign  sub- 
stance which  18  injurious  to  the  human  stomach, 
such  as  bits  of  broken  glass,  to  be  present  in  a 
bottle  of  the  beverage  when  it  is  placed  on 
sale;  and  one  who,  relying  on  this  obligation 
and  without  negligence'  on  nis  own  part,  swal- 
lows several  pieces  of  glass  while  drinking  the 
beverage  from  a  bottle,  may  recover  from  the 
manufacturer  for  injuries  sustained  in  con- 
sequence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  §  25.] 

2.  Damages— Mental  Suffebino. 

One  who,  under  the  circumstances  stated 
in  the  preceding  headnote,  swallows  several 
pieces  of  glass,  which  are  subsequently  removed 
from  his^  stomach,  leaving  apparently  no  per- 
manent injuries*  may  recover  on  account  of 
mental  suffering  caused  bv  the  fear  of  death 
while  the  glass  was  in  his  stomach;  but  a 
vague  fear,  after  the  removal  of  the  glass  and 
he  has  been  restored  to  health,  that  at  some 
time  in  the  future  he  may  again  suffer  as  a 
result  of  his  injuries,  cannot  be  made  an  ele- 
ment of  damage  in  a  suit  against  the  manu- 
facturer of  the  beverage. 
(Syllabus  by  the  Court.) 

Error  ftrom  Superior  Court,  Richmond  Coun- 
ty; H.  C.  Hammond,  Judge. 

Action  by  B.  W.  Watson  against  the  Au- 
gusta Brewing  Company.  Judgment  for  de- 
fendant, and  plaintiff  bringrs  error.    Reversed. 

The  allegations  of  the  petition  were  sub- 
stantially as  follows:  The  Augusta  Brewing 
Company  is  a  €^rgia  corporation  engaged 
in  the  manufacture  of  certain  drinks,  among 
them  soda  water,  which  it  sold  as  a  refresh- 
ing and  harmless  drink.  On  a  named  date  it 
sold  to  a  merchant  in  Thomson,  6a.,  some  of 
its  soda  water,  which  the  merchant  placed  on 
sale,  "relying  on  the  implied  warranty  of  de- 
fendant that  said  soda  water  was  suitable 
for  salable  purposes  as  a  refreshing  and 
harmless  drink.  Some  of  this  soda  water 
was,  with  the  permission  of  the  merchant 
mentioned,  taken  from  his  stock  by  the  plain- 
tiff and  drunk  from  the  bottle.  "While 
drinking  said  soda  water,  •  •  •  plaintiff 
swallowed  three  pieces  of  glass,  or  perhaps 
more,  without  knowing  it,  and  one  large 
piece  of  glass  lodged  in  plaintiff's  throat 
♦  •  •  Said  glass  which  plaintiff  swallow- 
ed and  the  said  piece  of  glass  which  lodged 
in  plaintiff's  throat  were  in  the  said  soda 
water  which  plaintiff  was  drinking."  Plain- 
tiff immediately  went  to  a  physician,  who  ex- 
tracted from  his  stomach  three  pieces  of  glass; 
plaintiff  having  previously  ejected  from  his 
throat  the  piece  of  glass  which  had  lodged 
therein.  The  bottle  from  which  plaintiff 
drank  the  soda  water  was  In  good  condition, 
and  had  no  rough  edges  or  other  peculiarities 
which  could  put  plaintiff  on  notice  of  the  pres- 
ence of  the  glass  Inside  the  bottle.  The  pieces 
of  broken  glass  which  he  swallowed  were 
In  the  bottle  when  it  was  filled,  and  the  de- 


fendant was  grossly  negligent  in  leaving  frag- 
ments of  glass  in  the  bottle  and  in  offering 
for  sale  for  drinking  purposes  soda  water 
containing  pieces  of  broken  glass.  The  de- 
fendant, by  the  exercise  of  ordinary  care, 
could  have  known  of  the  presence  of  the  glass 
in  the  bottle,  while  plaintiff  did  not  know 
and  had  no  means  of  knowing  it  Plaintiff 
was  entirely  free  from  fault,  and  drank  the 
soda  water,  thinking  it  was  safe  to  do  so. 
Plaintiff  suffered  great  physical  pain  while 
the  glass  was  In  his  stomach  and  in  having 
it  extracted  therefrom,  "and  plaintiff  suffered 
untold  mental  agony  between  the  time  he 
drank  the  soda  water,  when*  he  swallowed 
the  said  glass,  and  before  he  could  have  the 
said  glass  taken  from  his  stomach,  fearing 
that  an  untimely  death  would  be  the  result 
of  the  glass  cutting  him  on  the  Inside;  and 
plaintiff  still  fears  that  he  may  yet  suffer 
torture  from  injuries  sustained  by  the  glass 
cutting  him  on  the  inside,  or,  perhaps,  from 
some  of  the  glass  which  might  not  have  been 
taken  from  his  stomach  and  which  is  still  m 
plaintiff's  stomach,  and  which  may  yet  cause 
plaintiffs  death.  The  suspense,  and  agony 
which  plaintiff  suffers  from  what  may  yet  be 
the  dreaded  results  of  this  injury  are  great, 
and  render  plaintiff  almost  paralyzed  with 
fear."  Damages  were  laid  in  the  sum  of 
$2,000.  By  amendment  it  was  alleged  that 
it  was  customary  to  drink  bottled  soda  water 
from  the  bottle,  and  that  the  defendant  was 
aware  of  this  custom.  The  defendant  de- 
murred generally  and  specially— the  grounds 
of  special  demurrer  being  that  the  petition 
endeavors  to  Join  inconsistent  causes  of 
action,  one  an  action  on  an  implied  warranty 
and  the  other  an  action  in  tort;  that  no  physic- 
al injury  is  alleged;  that  the  petition  fails  to 
allege  the  size  or  kind  of  glass  that  it  is  al- 
leged was  swallowed;  that  it  does  not  appear 
whether  the  plaintiff  was  a  purchaser  or  a 
donee  of  the  bottle  of  soda  ¥«iter  drunk  by 
him;  that  there  is  no  allegation  as  to  the  man- 
ner, time,  or  place  of  defendant's  negligence, 
nor  that  the  defendant  intended  the  bottles 
containing  the  soda  water  to  be  used  as  drink- 
ing vessels;  and  that  the  allegations  as  to  the 
plaintiff's  apprehensions  of  what  might  have 
existed  or  developed,  or  might  in  the  future 
exist  or  develop,  "were  Irrelevant  and  illegal'* 
The  court  sustained  the  demurrer  generally, 
and  dismissed  the  petition,  whereupon  the 
plaintiff  excepted. 

J.  L.  Callaway  Thomson,  for  plaintiff  in 
error.   W.  H.  Barrett,  for  defendant  in  error. 

CANDLER,  J.  (after  making  the  foregoing 
statement).  1.  When  a  manufacturer  makes, 
bottles,  and  sells  to  the  retail  trade,  to  be 
again  sold  to  the  general  public,  a  beverage 
represented  to  be  refreshing  and  harmless, 
he  is  under  a  legal  duty  to  see  to  it  that  In 
the  process  of  bottling  no  foreign  substance 
shall  be  mixed  with  the  beverage  which,  if 
taken  Into  the  human  stomach,  will  be  in- 
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JariooB.  The  case  of  Woodward  v.  Miller, 
119  Ga.  618,  46  S.  E.  817,  64  L.  R.  A.  932, 
100  Am.  St  Rep.  188,  is  hardly  in  point;  for 
In  that  case  the  manufacturer  knew  of  the  de- 
fect and  fraudulently  concealed  it  from 
the  purchaser.  Blood  Balm  Go.  y.  Cooper, 
83  Ga.  457. 10  S.  B.  118.  5  L.  R.  A.  612,  20  Am. 
St.  Rep.  324,  while  differing  somewhat  as  to 
its  facts,  furnishes  strong  reasoning  to  sup- 
port the  principle  announced.  The  composi- 
tion of  patent  or  proprietary  medicines  Is 
usually  shrouded  in  mystery,  and  it  is  gener- 
ally understood  that  many  such  remedies 
contain  ingredients  which.  If  taken  in  suiO- 
cient  quantities,  will  produce  injurious  re- 
sults upon  the  person  taking  them.  If,  then, 
one  who  buys  a  patent  medicine  may  rely 
upon  the  obligation  of  the  manufacturer  not 
to  place  therein  ingredients  which,  if  taken 
in  the  prescribed  doses,  will  injure  his  health, 
certainly  the  purchaser  of  an  alleged  harm- 
less and  refreshing  beverage  should  have  the 
right  to  rest  secure  in  the  assumption  that  he 
will  not  be  fed  on  broken  glass.  It  does  not 
matter  that  the  plaintiff  in  the  present  case 
did  not  buy  the  soda  water  from  the  defend- 
ant, or  that  there  was  no  privity  of  relation- 
ship between  them.  The  duty  not  negligently 
to  injure  is  due  by  the  manufacturer,  in  a 
case  of  the  particular  character  of  the  one 
under  consideration,  not  merely  to  the  dealer 
to  whom  he  sells  his  product  but  to  the 
general  public  for  whom  his  wares  are  intend- 
ed. On  this  subject,  see^  also.  Blood  Balm 
Co.  V.  Cooper,  supra. 

2.  It  follows  from  what  has  been  ruled  that 
the  court  below  erred  in  sustaining  the  gen- 
eral demurrer.  We  are  equally  clear  that 
many  of  the  grounds  of  the  special  demurrer 
are  without  merit.  While  the  petition  con- 
tains the  wholly  unnecessary  allegation  that 
the  dealer  who  purchased  the  soda  water 
from  the  defendant  relied  upon  its  implied 
warranty  that  the  drink  was  harmless,  the 
suit  cannot  by  any  possibility  be  construed 
as  one  upon  a  warranty,  as  it  is  plainly  an 
action  in  tort  While  there  is  no  distinct  al- 
legation of  permanent  disability,  the  physical 
suffering  of  the  plaintiff,  growing  out  of  the 
swallowing  of  the  glass  and  its  removal  from 
his  stomach,  was  set  out  with  sufficient  def- 
initeness  to  furnish  a  basis  of  recovery ;  and 
there  was  no  lack  of  the  required  deflniteness 
as  to  the  time,  place,  and  manner  of  the  de- 
fendant's negligence.  In  the  latter  particular 
the  case  differs  from  Hudgins  v.  Coca  Cola 
Bottling  Co.,  122  Ga.  695,  50  S.  E.  974,  in  that 
there  the  petition  was  entirely  silent  as  to 
what  constituted  the  negligence  complained 
of,  while  here  it  is  distinctly  alleged  that  the 
defendant  was  negligent  in  leaving  glass  in 
the  bottle  when  it  was  filled.  A  somewhat 
peculiar  ground  of  demurrer  is  the  one  which 
seeks  to  place  upon  the  plaintiff  the  onus  of 
showing  "the  size  and  kind  of  glass"  that  he 
swallowed.  Courts  have  gone  far  in  requir- 
ing particularity  of  pleading ;  but  we  are  not 
aware  of  any  rule  which  would  require  a 


man  who  has  unconsciously  swallowed  sev- 
eral pieces  of  glass  to  make  a  note  of  the 
shape,  size,  color,  and  character  of  the  pieces 
after  they  have  been  removed  from  his  stom- 
ach. In  order  to  describe  them  in  bringing 
suit  to  recover  from  i^e  one  who  is  respon- 
sible for  his  having  swallowed  them.  It  was 
not  necessary  to  allege  that  the  defendant 
intended  that  the  bottles  containing  its  soda 
water  should  be  used  as  drinking  vessels.  It 
Is  sufficient  for  the  purpose  of  this  suit  that 
such  was  the  custom  and  it  was  cognizant 
thereof. 

The  only  remaining  point  to  be  considered 
Is  whether  or  not  the  plaintiff  in  this  case 
can  recover  for  mental  suffering  growing  out 
of  his  injury,  and,  if  so,  to  what  extent  It  is 
a  familiar  principle  that  where  a  physical 
Injury  has  been  sustained,  the  person  injured 
may  recover  for  mental  suffering  caused  by 
or  growing  out  of  his  bodily  hurt  One  may 
not  recover,  however,  for  mental  suffering 
which  is  not  reasonable,  or  which  is  merely 
fanciful.  It  can  hardly  be  disputed  that  a 
reasonable  fear  of  death  constitutes  mental 
suffering  of  a  very  keen  sort.  It  is  not  un- 
reasonable, we  think,  for  one  who  has  swal- 
lowed several  pieces  of  glass  to  entertain  a 
very  vivid  and  poignant  apprehension  of  an 
untimely  end ;  and  the  mental  anguish  caused 
by  this  dread  may  constitute  an  element  of 
damage  in  a  suit  for  damages  on  account  of 
the  physical  injury.  But  after  the  glass  has 
been  removed  from  his  stomach,  and  he  is 
apparently  restored  to  his  former  condition 
of  health  and  vigor,  his  fears,  so  far  as  a 
damage  suit  are  concerned,  should  cease.  He 
may  not  continue  for  an  Indefinite  period  to 
vex  his  soul  with  dread  on  account  of  having 
been  "cut  on  the  inside,"  and  hold  the  defend- 
ant liable  for  his  apprehensions.  It  follows, 
therefore,  that  so  much  of  the  petition  as 
seeks  to  recover  on  account  of  mental  suffer- 
ing endured  since  the  glass  was  removed 
from  the  plaintiff's  stomach  should  be  strick- 
en; and  direction  is  given  that  when  the 
case  is  tried  again,  the  special  demurrer  be 
sustained  in  so  far  as  it  attacks  this  portion 
of  the  petition. 

Judgment  reversed,  with  direction.  All  the 
Justices  concurring. 


024  Ga.  131) 
WILSON   V.   WESTERN   UNION   TELE- 
GRAPH CO. 
(Supreme  Court  of  Georgia.    Nov.  10,  1905.) 
Teleobaph    Companies  —  FAII.TT1US    to    De- 
liver Telegram— Action  fob  Damaoes— 
— Proximate  Cause. 

In  a  suit  for  compensatory  damages,  where 
the    damages    alleged    were    not    proximately 
caused  by  an  act  of  the  defendant,  a  demurrer 
to  the  petition  was  rightly  sastained. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Waycross;  J. 
C.  Reynolds,  Judge. 

Action  by  J.  H.  Wilson  against  the  West- 
ern  Union   Telegraph  Company.    Judgment 
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for   defendant,   and  plaintiff   brings   error. 
Affirmed. 

A  suit  for  damages  was  brought  by  J.  H. 
Wilson  against  the  Western  Union  Telegraph 
Company,  the  plaintiff  basing  his  right  to 
recover  upon  the  following  allegations  of 
fact:  During  the  year  1904,  he  resided  at 
No.  61  Jane  street,  in  the  city  of  Waycross, 
about  800  yards  from  the  office  of  the  de- 
fendant company  in  that  city,  and  was  em- 
ployed in  the  shops  of  the  Atlantic  &  Birm- 
ingham Railway  Company  at  that  place. 
The  defendant  is  a  corporation  engaged  In 
the  business  of  receiving  and  transmitting 
telegraphic  messages,  and  charged  with  the 
duty  of  promptly  delivering  the  same,  hav- 
ing an  office  and  agent  in  the  city  of  Way- 
cross  during  the  year  1904,  as  well  as  an 
office  and  agent  at  Burlington,  N.  C,  and  a 
continuous  line  for  the  transmission  of  tele- 
graphic messages  between  these  points. 
During  the  past  26  years  plaintiff  has  been 
engaged  In  the  regular  occupation  of  a 
bridgeman,  in  which  work  he  is  skilled  and 
his  services  have  been  in  demand.  He  had 
been  previously  in  the  employ  of  the  Caro- 
lina Steel  Bridge  &  Construction  Company, 
a  thoroughly  reliable  and  responsible  cor- 
poration of  Burlington,  engaged  in  the  manu- 
facture and  construction  of  steel  bridges 
and  other  structural  work,  and  its  officers 
and  agents  were  well  acquainted  with  his 
competency  for  doing  the  kind  of  work  in 
which  that  company  was  engaged.  This 
company,  desiring  to  again  employ  plain- 
tiff to  engage  in  performing  the  work  of 
constructing  certain  railroad  bridges  then 
being  erected  by  the  company  in  North  Caro- 
lina, did,  on  March  12,  1904,  file  in  the  office 
of  the  defendant  company,  at  Burlington, 
with  its  agent  or  operator,  a  message  bear- 
ing that  date  and  addressed  to  "J.  H.  Wil- 
son, Bridgeman,  Waycross,  Georgia,"  duly 
signed  and  containing  this  inquiry:  "Can 
you  commence  work  next  week?  Answer." 
There  had  already  been  an  understanding 
between  plaintiff  and  the  sender  of  this  mes- 
sage that  "his  services  could  be  procured  in 
connection  with  said  work,  when  wanted, 
at  a  salary  of  $80"  per  month,  together  with 
board  for  himself,  worth  |20  per  month. 
The  message  addressed  to  the  plaintiff  was 
immediately  transmitted  by  the  <^erator  at 
Burlington,  and  was  on  the  same  date  duly 
received  at  the  office  of  the  defendant  at 
Waycross;  but,  notwithstanding  the  plain- 
tiff resided  within  a  short  distance  of  its 
office  in  that  city,  and  was  at  the  time  en- 
gaged at  work  in  the  railroad  shops  where 
he  was  employed,  the  message,  owing  to  the 
neglect  of  the  company's  employes,  was  not 
delivered  to  the  plaintiff  with  promptness 
and  dispatch,  as  the  duty  imposed  and  de- 
volving upon  the  company  required  it  to  do, 
either  at  his  residence  or  at  his  place  of 
business,  although  the  message  could  and 
should  have  been  delivered  to  him  within 
ft  few  minutes  after  it  was  received  by  the 


operator  at  Waycross.  On  account  of  the 
negligence  of  the  company  and  its  failure 
to  diligently  perform  the  duty  then  and  there 
required  of  it,  the  message  was  not  delivered 
to  plaintiff  until  10  days  had  elapsed  from 
the  date  of  its  reception.  Immediately  upon 
getting  the  message,  plaintiff  notified  the  Car- 
olina Steel  Bridge  &  Construction  Company 
that  he  accepted  its  offer  of  employment  and 
stated  that  he  was  ready  to  at  once  commence 
and  enter  upon  the  work  that  company  de- 
sired him  to  engage  in,  upon  the  terms  as 
understood  between  them;  but  the  company 
Informed  him,  by  another  message  sent 
from  Burlington,  dated  March  23,  1904,  that 
the  position  in  its  service  he  had  expressed 
his  willingness  to  accept  had  been  filled. 
The  plaintiff  alleged  that,  because  of  the 
want  of  diligence  on  the  part  of  the  company 
in  delivering  to  him  the  original  message 
from  the  Carolina  Steel  Bridge  &  Construc- 
tion Company,  he  lost  employment  with  that 
company  on  the  terms  above  stated;  and, 
inasmuch  as  such  employment  would  have 
continued  for  the  period  of  at  least  nine 
months  after  entering  into  its  service,  he 
had  suffered  actual  loss  and  damage  in  the 
difference  between  the  amount  of  |2  per 
day,  or  $52  per  month,  received  from  the 
Atlantic  &  Birmingham  Railway  Company 
for  his  work  in  its  shops,  and  the  total  sum 
of  $100  per  month  for  that  period,  covering 
his  salary  and  board,  which  he  would  have 
received  from  the  Carolina  Steel  Bridge  & 
Construction  Company,  amounting  in  the 
aggregate  to  $432,  In  which  sum  the  defend- 
ant company  was  liable  to  him  on  account 
of  his  loss  and  damage  aforesaid.  To  this 
petition  the  defendant  filed  a  general  demur- 
rer, which  was  sustained  by  the  court,  and 
the  plaintiff  excepted. 

J.  L.  Sweat,  for  plaintiff  in  error.  Os- 
borne &  Lawrence,  for  defendant  in  error. 

EVANS,  J.  (after  stating  the  facts).  In  sup- 
port of  the  Judgment  sustalnhig  the  demnr- 
rer,  it  was  urged  that  in  no  case  can  an 
addressee  recover  of  a  telegraph  company 
damages  resulting  from  a  negligent  delivery 
of  the  message.  The  case  of  Brooke  v.  W. 
U.  Tel.  Co.,  119  Ga.  094,  46  8.  E.  826,  la  cited 
to  sustain  this  contention.  This  case  was 
not  decided  by  a  full  bench,  and  therefore  is 
not  conclusive  of  the  question.  The  present 
action  is  not  based  on  contract,  but  is  found- 
ed on  a  breach  of  duty  owing  by  the  tele- 
graph company  to  the  addressee.  The  writer 
thinks  that  both  on  principle  and  authority 
an  addressee  of  a  telegram  may  recover  of  a 
telegraph  company  damages  for  injury  proxi- 
mately caused  by  its  negligent  delay  in  de- 
livery. But  it  is  not  necessary  to  pass  on 
this  question ;  for,  conceding  the  right  of  the 
addressee  to  recover  damages  in  a  proper 
case,  the  petition  does  not  set  forth  a  cause 
of  action. 

Where  a  breach  of  duty  is  alleged,  the  ad- 
dressee cannot  recover  compensatory   dam* 
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ages  unless  the  facts  show  an  injury  proxi- 
mately resulting  from  the  tortious  act  The 
plaintiff  does  not  allege  a  binding  contract 
between  himself  and  the  bridge  and  con- 
struction company,  but  only  an  understand- 
ing that  the  bridge  company  could  procure 
his  aerrlces,  when  wanted,  at  a  stated  salary. 
The  telegram,  in  connection  with  his  aver- 
ments on  this  subject,  would  not  evidence  a 
dosed  deal.  The  telegram  was  interroga- 
tive. Suppose  it  had  been  promptly  deliver- 
ed, and  the  addressee  had  replied  in  the  af- 
firmative; still  there  would  have  been  no 
contract  between  the  bridge  company  and 
the  plaintiff.  All  the  transaction  could 
amount  to  would  be  an  inquiry  as  to  the  pre- 
paredness and  willingness  of  plaintiff  to 
work  with  the  bridge  company  at  that  par- 
ticular time.  The  bridge  company  was  under 
no  obligation  to  hire  the  plaintiff,  even  had 
the  company  received  a  prompt  aflBrmative 
response  to  its  telegraphic  inquiry.  This 
being  so,  the  plaintiff  had  no  contract  with 
the  bridge  company,  and  it  cannot  be  pre- 
sumed that  it  would  have  made  one,  had  the 
telegram  been  promptly  delivered.  The  fail- 
tire  to  get  employment  with  the  bridge  com- 
pany was  not  proximately  caused  by  the  de- 
lay in  the  delivery  of  the  telegram.  See 
Clay  V.  W.  U.  Tel.  Co.,  81  Ga.  285,  6  S.  B. 
813.  12  Am.  St  Rep.  316;  Richmond  Hosiery 
Mills  V.  W.  U.  Tel.  Co.,  123  Ga.  216,  51  S.  E. 
290;  W.  U.  Tel.  Co.  v.  Watson,  94  Ga.  202,  21 
S.  B.  457,  47  Am.  St  Rep.  151.  In  W.  U.  Tel. 
Co.  T.  Hines,  96  Ga.  688,  23  S.  E.  845,  51  Am. 
St.  R^.  159,  it  appeared  that  the  plaintiff  had 
an  understanding  with  his  former  em- 
ployer that,  should  the  latter  secure  a 
contract  then  in  contemplation,  the  former 
was  to  return  and  engage  in  the  same  work 
under  the  new  contract,  until  it  was  complet- 
ed, at  a  certain  salary.  His  employer  se- 
cured the  contract  and  telegraphed  him: 
"Have  work.  Come  at  once."  This  tele- 
gram would  have  closed  the  contract  with 
the  plaintiff's  former  employer,  and  it  was 
accordingly  held  that  the  telegraph  company 
was  liable  to  the  plaintiff  in  such  damages  as 
arose  from  its  negligence  in  failing  to  de- 
liver the  message  to  him  in  due  time.  The 
dissimilarity  in  the  facts  of  this  case  and 
the  one  in  hand  is  glaringly  apparent  The 
allegations  set  out  in  the  plaintiff's  petition 
did  not  entitle  him  to  recover  compensatory 
damages  for  the  injury  alleged  to  have  been 
sustained. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  BECK,  J.;  who  did  not  pre- 
side. 

(124  Ga.135) 

JACKSON   V.   STATE. 
(Supreme  Court  of  Georgia.    Nov.  10,  1905.) 

Tbebpass  —  Criminal  Pbosecution  —  Evi- 
dence. 
An  indictment  for  trespass,  under  Pen. 
Code  1895,  §  220,  charging  that  the  accused 
did  enter  upon  the  lands  of  A.,  after  being 
personally  prohibited  so  to  do  by  the  said  A., 
the  person  entitled  to  the  poaaeBsion  of  the  land 


for  the  time  being.  Is  not  supported  by  evi- 
dence that  the  accused  trespassed  upon  the 
lands  of  B.,  that  A.  had  no  title  or  estate  in 
the  land,  and  that  he  was  in  possession  merely 
in  a  representative  capacity  as  agent  or  man- 
ager for  B. 

[Bd.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trespass,  §  181.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Baldvrin  Coun- 
ty;  H.  6.  Lewis,  Judge. 

William  Jackson  was  convicted  of  tres- 
pass, and  brings  error.    Reversed. 

Hines  ft  Vinson,  for  plaintiff  in  error. 
J.  B.  Pottle,  Sol.  Oen.,  for  the  State. 

CANDLBR,  J.  The  accused  was  convicted 
in  the  county  court  of  Baldwin  county  of 
the  offense  of  trespass.  He  took  the  case  to 
the  superior  court  by  certiorari,  which  was 
overruled,  and  he  excepted.  The  indict- 
ment on  which  he  was  tried  charged  that  he 
did  "enter,  go  upon,  and  pass  on  the  culti- 
vated lands  of  C.  J.  Booker,  after  being 
personally  prohibited  so  to  do  by  C.  J. 
Booker,  the  person  entitled  to  the  posses- 
sion of  the  said  land  for  the  time  being." 
The  evidence  was  to  the  effect  that  the  ac- 
cused went  upon  the  cultivated  land  of 
Bowen,  Jewel  ft  Co.;  that  Booker  was  in 
possession  of  the  land  only  as  the  agent  and 
manager  of  Bowen,  Jewel  ft  Co.,  under  a 
contract  which  provided  for  the  payment  of 
a  salary  to  him  as  manager  and  for  a  com- 
mission on  all  profits  of  the  plantation  above 
a  specified  sum;  and  that  Booker  had  pre- 
viously notified  the  accused  not  to  go  upon 
the  land. 

We  are  clear  that  the  certiorari  should 
have  been  sustained.  There  was  a  total 
failure  to  support  the  allegations  of  the  in- 
dictment that  the  trespass  charged  was  com- 
mitted upon  the  land  of  C.  J.  Booker,  or 
to  show  that  Booker  was  the  person  entitled 
to  the  possession  of  the  lahd  for  the  time 
being.  It  is  unnecessary  to  consider  wheth- 
er the  conviction  would  have  been  warrant- 
ed, had  it  appeared  that  Booker  was  in 
possession  as  tenant  under  Bowen,  Jewel 
ft  Co.  What  does  appear  from  the  undis- 
puted evidence  is  that  Booker  individually 
was  not  in  possession  at  all.  He  was 
merely  the  agent  of  the  owners,  with  no 
estate  whatever  in  the  land,  and  whatever 
physical  occupancy  or  control  he  may  have 
exercised  was  in  his  representative  capacity, 
and  merely  went  to  constitute  the  posses- 
sion of  his  principals.  In  Mitchell  v.  Georgia 
ft  Alabama  Ry.,  Ill  6a.  760.  36  S.  E.  971, 
51  li.  R.  A.  622,  it  was  held  that,  while 
mere  possession  of  a  chattel  will  give  a  right 
of  action  for  any  interference  therewith, 
such  possession  must  be  in  the  plaintiff's 
own  right,  and  not  as  servant  of  another. 
Certainly  a  less  rigid  rule  should  not  apply 
in  criminal  than  in  civil  cases,  nor  in  regard 
to  real  than  personal  property. 

Judgment  reversed.  All  the  Justices  con- 
currini^ 
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(124  Oa.  136) 

WILLIAMS  ▼.  STATE). 
(Supreme  Court  of  Georgia.    Nov.  10,   1905.) 

Master  and  Sebvaitt — Contbaot  of  >  Employ- 
ment—Violation  . 
Where  an  accusation  in  a  dty  court, 
under  the  act  of  1003,  charged  that  the  accused 
did,  '*after  contracting  with  Mrs.  M.  E.  Dralce 
to  perform  services  for  her  as  wood  cutter, 
procure  from  her  money  and  goods,"  etc.,  a 
conviction  was  not  sustained  by  evidence  show- 
ing that  the  defendant  was  employed  by  W.  B. 
DralEC,  and  that  loss  or  dam;^e  was  done  to 
the  latter.  Nor  is  the  evidence  satisfactory  as 
to  whether  this  minor  procured  advances  with 
a  fraudulent  intent,  or  In  good  faith,  and  was 
afterwards  compelled  to  abandon  his  contract 
by  his  mother. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Albany;  D.  F. 
Crosland,  Judge. 

Joe  Williams  was  convicted  of  a  breach  of 
a  contract  of  employment,  and  brings  error. 
Reversed. 

Clayton  Jones,  for  plaintiff  In  error.  Jno. 
D.  Pope,  for  the  State. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concurring. 


(114  Oa.  136) 

SINGLETON  v.  STATE. 
(Supreme  Court  of  (Georgia.    Nov.  10,  1905.) 

1.  Cbiicinal  Law  — New   Tbial— Instbuo- 

TIONS. 

A  charge  to  the  jury,  which  intrenches 
upon  their  province  with  reference  to  determin- 
ing the  facts  in  the  case  and  the  credibility 
of  the  witnesses,  is  error,  requiring  the  grant 
of  a  new  trial. 

2.  Infants— Capacity  to  Commit  Cbimb. 

An  infant  under  the  age  of  10  years  cannot 
be  convicted  or  found  guilty  of  any  crime  or 
misdemeanor.  If  the  accused  is  over  10,  but 
under  14,  years  of  age,  he  may  be  capable  of 
crime;  but  the  burden  is  upon  the  state  of 
establishing  the  fact  of  his  capacity  therefor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Infants,  §  172.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Cartersvllle ; 
A.  M.  Fonte,  Judge. 

Pearce  Singleton  was  convicted  of  larceny, 
and  brings  error.    Reversed. 

The  accused,  Pearce  Singleton,  was  tried 
In  the  dty  CJourt  of  Cartersvllle  on  an 
Indictment  charging  him  with  the  offense 
of  simple  larceny.  The  property  alleged  to 
have  been  stolen  was  'two  bushels  of  coal, 
of  the  value  of  thirty  cents,  the  property 
of  the  Seaboard  Air  Line  Railroad  Company." 
There  was  much  evidence  for  and  against 
the  defendant  His  mother  and  father  testi- 
fied as  to  the  time  of  his  birth,  and  their 
testimony,  if  taken  as  true,  would  have  es- 
tablished the  fact  that  he  was  not  10  years 
old  at  the  time  of  the  alleged  unlawful  act 
But  there  was  evidence  from  which  the  jury 
might  have  Inferred  that  the  prisoner  was 
between  10  and  14  years  of  age.  The  de- 
fendant was  convicted,  and  he  made  a  mo- 


tion for  a  new  trial,  based  upon  the  general 
grounds  and  also  upon  the  further  grounds: 
*'(4)  Because  said  verdict  was  rendered  in 
the  face  of  and  In  defiance  of  section  34 
of  the  Olmlnal  Code  of  Georgia,  the  uncon- 
tradicted [evidence]  of  the  father  and  mother 
of  said  defendant  being  that  said  defendant 
was  not  10  years  of  age  at  the  time  said 
alleged  offense  was  committed  by  him,  as 
movant  alleges.  (5)  Because  movant  alleges 
that  It  was  error  in  the  court  not  to  have 
directed  a  verdict  finding  said  defendant 
not  guilty,  as  soon  as  it  appeared  from  the 
evidence  that  the  defendant  was  under  the 
age  of  10  years  at  the  time  It  was  alleged 
that  he  committed  said  offense.  (6)  Be- 
cause it  was  manifest  error  in  the  court 
to  submit  the  Issue  of  the  guilt  or  inno- 
cence of  the  defendant  to  the  jury  when 
it  appeared  from  the  uncontradicted  evi- 
dence of  the  father  and  mother  of  said 
defendant  that  he  was  under  10  years  of 
age  at  the  time  it  was  alleged  that  he 
committed  said  offense,  as  movant  alleges; 
and  movant  alleges  that  the  action  of  the 
court  in  submitting  the  question  of  the 
guUt  of  said  defendant  to  said  jury  was 
In  violation  of  and  disregard  of  section 
84  of  the  Criminal  Code  of  Georgia  under 
the  instructions  as  given  by  the  court  (7) 
Because  the  court  erred  In  refusing  to  give 
in  charge  to  said  jury  the  following  writ- 
ten request  of  defendant,  without  qualifica- 
tion, to  wit:  *If  you  believe  from  the  evi- 
dence the  defendant  was  under  the  [10} 
years  of  age  at  the  time  he  was  charged 
with  having  committed  said  offense,  then  I 
charge  you  that  he  was  incapable  of  com- 
mitting any  crime,  and  you  should  find  him 
not  guilty.*  (8)  Because  movant  alleges 
that  the  court,  after  reading  to  the  jury  as 
a  part  of  its  charge  section  34  of  the  Olm- 
lnal Code  of  Georgia  and  charging  as  fol- 
lows, to  wit:  *In  connection  with  that, 
gentlemen,  I  charge  you  that,  if  you  believe 
from  the  evidence  that  this  defendant  was 
under  the  age  of  10  years  when  the  alleged 
crime  was  committed,  then  you  would  not 
be  authorized  to  convict' — erred  in  adding 
the  following  language,  to  wit:  'But  you 
will  consider,  in  connection  with  this,  all 
the  evidence,  the  interest  of  the  principal 
witnesses  for  the  defendant,  the  appearance 
for  the  defendant,  and  all  the  circumstances 
incident  to  the  case.  The  main  question 
for  your  determination  is  this:  Under  the 
evidence,  was  this  defendant  10  years  old 
at  the  time  of  the  commission  of  the  alleged 
crime?  If  he  was,  and  you  believe  from 
the  evidence  that  he  is  guilty  as  charged 
In  this  bill  of  indictment,  you  ought  to 
find  him  guilty/  Movant  alleges  that  the 
part  of  said  charge  herein  excepted  to  is 
not  the  law  of  Georgia,  and  it  was  hurtful 
error"  for  the  court  to  give  such  a  charge 
to  the  jury.  Movant  alleges  the  reference 
by  the  court  to  the  principal  witnesses  for 
defendant  was  calculated  to  discredit  said 
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witnesseo  before  tbe  jury,  whom  moTant 
alleges  were  his  father  and  mother,  and 
did  hare  tliat  effect,  and  was  therefore  error. 
Movant  further  alleges  that  said  charge 
herein  excepted  to  is  and  was  error  in  in- 
structing said  jury:  'If  you  believe  the 
defendant  was  10  years  old,  and  you  be- 
lieve from  the  evidence  that  he  is  guilty 
as  charged  in  the  bill  of  indictment,  you 
ought  to  find  him  guilty.'  Movant  alleges 
tiiat  said  charge  last  quoted  is  not  the  law 
of  Georgia,  and  it  was  therefore  error  to 
give  it  as  it  was  given,  even  if  ^aid  defend- 
ant had  been  proven  to  be  10  years  old 
and  under  14  years  of  age.  Movant  alleges 
that  It  was  not  true  that  every  person, 
whose  acts  would  amount  to  a  crime,  that 
is  14  years  of  age,  is  a  crime  when  com- 
mitted by  a  person  between  the  ages  of 
10  and  14  years.  Movant  alleges  tliat  chil- 
dren between  the  ages  of  10  and  14  years 
must  be  shown  by  the  evidence  for  the  state 
to  possess  sufficient  intelligence  to  know 
good  from  evil  before  they  can  be  convicted 
of  any  crime  charged  against  them."  The 
court  overruled  the  motion,  and  the  defend- 
ant excepted. 

Jas.  B.  Conyers,  for  plaintiff  In  error.  L. 
O.  Mllner,  Sol.,  for  the  State. 

BECK,  J.  (after  stating  the  facts).  1.  As 
we  view  this  cafie,  it  is  necessary  to  consider 
and  discuss  only  one  ground  of  the  motion 
for  a  new  trial.  It  will  be  observed  that 
movant  does  not  allege  positively  that  the 
court  refused  the  written  request  to  give  the 
charge  set  forth  in  the  seventh  ground,  but 
the  complaint  is  that  he  did  not  give  it  with- 
out qualification.  What  qualification  the 
court  added  is  left  to  conjecture,  unless  we 
search  for  it  in  other  parts  of  the  record; 
and  this  we  will  not  undertake  to  do.  But 
it  seems  to  us  that*  in  the  extract  from  the 
court's  charge  set  forth  In  the  eighth  ground 
of  the  motion  manifest  error  appears.  The 
court,  after  instructing  the  Jury  correctly  as 
follows:  "I  charge  you  that.  If  you  believe 
from  the  evidence  that  this  defendant  was 
under  the  age  of  10  years  when  the  alleged 
crime  was  committed,  then  you  would  not  be 
authorized  to  convict" — added  the  following, 
to  wit:  "But  you  will  consider,  In  connec- 
tion with  this,  all  the  evidence,  the  interest 
of  the  principal  witnesses  for  the  defendant, 
the  appearance  of  the  defendant,  and  all  the 
circumstances  incident  to  the  case.  The 
main  question  for  your  determination  Is  this: 
Under  tbe  evidence  was  the  defendant  10 
years  old  at  the  time  of  the  commission  of 
the  alleged  crime.  If  he  was,  and  you  be- 
lieve from  the  evidence  that  he  is  guilty  as 
charged  in  this  bill  of  indictment,  you  ought 
to  find  him  guilty."  In  tbe  first  place  this 
part  of  the  court's  charge  is  open  to  the  criti- 
cism, that  it  is  repugnant  to  the  law  forbid- 
ding the  court  in  the  trial  of  any  case  to 
Intimate  to  the  Jury  his  opinion  "as  to  what 
has  or  has  not  been  proved."    The  language. 


"Tou  will  consider.  In  connection  with  this, 
all  the  evidence,  the  interest  of  the  principal 
witnesses  for  the  defendant,"  not  only  singles 
out  and  calls  attention  to  the  infirmity  in  the 
testimony  of  the  father  and  mother  of  the  ac- 
cused, but  would  necessarily  be  construed  by 
the  Jury  as  an  intimation  by  the  court  that 
that  testimony  was  the  testimony  of  interested 
witnesses ;  and  while  every  man  of  sense  and 
experience  knows  full  well  that  each  Juror 
was  as  fully  aware  as  the  Judge  himself  of 
the  Intense  interest  that  the  "principal  wit- 
nesses for  the  defendant"  had  in  the  result 
of  this  case,  the  vice  in  the  instruction  ob- 
jected to  is  not  thereby  cured,  for  the  Jury 
are  apt  to  be  Influenced  by  any  Intimation 
of  opinion  by  the  court  even  in  regard  to  mat- 
ters about  which  their  own  experience  has 
been  as  thorough,  as  long,  and  as  varied  as 
that  of  the  Judge.  Besides,  the  law  is  im- 
perative that,  where  there  has  been  a  viola- 
tion of  the  rule  that  the  court  should  not 
Intimate  or  express  an  opinion  of  what  has 
or  has  not  been  proved,  a  new  trial  must  be 
granted. 

2.  Counsel  for  the  state  contended  that  by 
the  evidence  it  successfully  carried  the  bur- 
delD  incumbent  upon  it  of  proving  that  the 
accused  had  sufBdent  mental  capacity  to 
commit  crime,  because  the  father  of  the  pris- 
oner testified  that  the  defendant  knew  the 
difference  between  right  and  wrong.  But, 
with  this  evidence  In,  it  was  still  a  question 
for  the  Jury  to  determine  whether  the  boy  on 
trial  had  tho  capacity  ascribed  to  him  by 
his  parent  and  the  determination  of  that 
question  was  completely  taken  from  them 
when  the  court  instructed  them  without  qual- 
ification that  "if  he  was  10  years  of  age,  and 
you  believe  from  the  evidence  that  he  is 
guilty  as  charged  In  this  bill  of  Indictment, 
you  ought  to  find  him  guilty."  This  charge 
the  Jury  no  doubt  construed  to  mean  that 
if  the  acaised  was  10  years  of  age  and  com- 
mitted the  acts  alleged  in  the  indictment, 
he  was  guilty  of  the  crime  charged  without 
reference  to  his  mental  capacity,  while  the 
law  is  that,  if  the  accused  was  between  10 
and  14  years  of  age,  prima  facie  he  was  in- 
capable of  crime,  and  the  Jury  should  be 
Instructed  that  the  burden  is  on  the  state  to 
establish  his  capacity  therefor,  it  being  their 
privilege  alone  to  pass  upon  this  evidence; 
and  their  province  was  directly  invaded  when 
the  Judge  directed  them,  after  correctly  in- 
structing as  to  their  duty  in  case  they  found 
the  defendant  to  be  under  the  age  of  10  years, 
in  the  language  of  the  charge  complained 
of  in  the  ground  of  the  motion  now  under 
consideration  and  last  quoted.  The  Jury 
should  have  been  informed  in  terms  direct 
and  clear  that,  if  the  infant  on  trial  was 
between  10  and  14  years  of  age,  his  capacity 
to  commit  crime  must  be  made  to  appear 
from  the  evidence,  or  from  the  facts  and  cir- 
cumstances of  the  case ;  and  this  is  not  going 
as  far  as  some  courts  and  many  text-writers 
have  gone,  wliere  they  have  laid  down  the 
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rule  that  the  capacity  to  commit  crime  in 
Infants  under  the  age  of  14  years  should  be 
made  to  appear  "only  by  the  strongest  and 
clearest  evidence."  "There  is  uncontradicted 
evidence  in  the  record  that  plaintiff  In  error 
was  little  more  than  11  years  of  age  when 
the  homicide  was  committed.  This  evidence 
was  not  contradicted,  but  was  virtually  con- 
ceded by  the  eighth  instruction  asked  and 
given  for  the  people.  If  this  was  true,  and 
the  evidence  tended  to  prove  it,  the  rule 
required  evidence  strong  and  clear,  beyond 
all  doubt  and  contradiction,  that  he  was  ca- 
pable of  discerning  between  good  and  evil; 
and,  the  legal  presumption  being  that  he 
was  incapable  of  committing  the  crime  for 
want  of  such  knowledge,  it  devolved  on  the 
people  to  make  the  strong  and  clear  proof 
of  capacity  before  they  could  be  entitled  to 
a  conviction."  Angelo  v.  People,  96  111.  209, 
36  Am.  Rep.  134,  and  cases  cited.  See,  also, 
Bish.  New  Or.  L.  219. 

8.  Except  in  the  grounds  already  noticed, 
no  material  error  is  made  to  appear  io  the 
various  grounds  of  the  motion  for  a  new 
trial. 

Judgment  reversed.  All  the  Justices  con- 
curring. 

(124  Ga.  IBO) 

NUGENT   V-    WATKINS. 
(Supreme  Ck>urt  of  Georgia.    Nov.  10,  1905.) 
Easement  —  Fbesobiptive  Right  —  Actior 

FOB    ObSTBUCTION. 

Where  one  has  acquired  a  prescriptive 
right  to  a  private  way,  whether  the  prescrip- 
tion be  of  common-law  or  statutory  origin,  the 
right  to  the  way  presumably  passes  with  the 
land  to  which  it  Is  appurtenant;  and  in  an 
action  by  one  holding  the  land  under  a  deed 
from  the  prescriber,  to  require  the  removal  of 
obstacles  erected  In  the  way,  it  is  not  neces- 
sary to  allege  that  the  way  was  laid  out  by  the 
petitioner,  or  that  the  defendant  had  knowledge 
that  the  way  was  laid  out,  used,  and  enjoyed. 
(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Court,  Richmond 
Oounty  H.  G.  Hammond,  Judge. 

Action  by  B.  A.  Nugent  against  Sarah  B. 
Watkins.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Mrs.  Nugent  filed  her  petition  in  the  court 
of  ordinary  of  Richmond  county,  alleging 
that  Sarah  B.  Watkins,  of  said  county,  had 
obstructed  a  private  way  running  on,  over, 
and  between  certain  improved  lands  of  said 
Sarah  E.  Watkins  and  certain  other  Improved 
lands  formerly  belonging  to  Wilson  Watkins 
and  now  the  property  in  part  of  petitioner 
and  in  part  of  Salem  Dutcher ;  that  continu- 
ously, for  more  than  seven  years  prior  to  the 
obstructions  referred  to,  the  lands  on,  over, 
and  between  which  the  way  ran  were,  and 
now  are,  improved  lands,  and  the  way  has 
occupied,  and  now  occupies,  one  and  the 
same  location,  and  has  been  and  is  of  the 
same  width,  to  wit,  a  width  not  exceeding 
16  feet,  and  has  been  continuously  kept  open 
and  io  repair  by  Wilson  Watkins  and  peti- 


tioner, his  grantee ;  and  that  the  obstructions 
referred  to  have  injured  petitioner  in  a 
manner  and  to  an  extent  set  forth.  The 
petition  prayed  an  order  directing  Sarah  B. 
Watkins  to  remove  the  obstructionB,  or,  in 
the  event  of  her  failure  to  do  so,  that  a 
warrant  issue  requiring  the  sheriff  to  re- 
move them.  By  amendment  it  was  alleged 
that  the  lands  of  Wilson  Watkins  were  con- 
veyed to  him  in  the  years  1866,  1867,  and 
1868 ;  that  in  1897  he  conveyed  to  petitioner 
his  improved  lands,  together  with  all  and 
singular  the  rights,  easements,  ways,  mem- 
bers, and  appurtenances  thereunto  belonging, 
reserving  to  himself  a  life  estate  in  the  prop- 
erty so  conveyed;  that  continuously  and  un- 
interruptedly, for  more  than  seven  years 
prior  to  this  deed,  the  private  way  in  con- 
troversy ran  on,  over,  and  between  the  lands 
of  Wilson  Watkins  and  Sarah  E.  Watkins, 
during  all  of  which  time  the  lands  in  ques- 
tion were  improved,  and  occupied  one  and 
the  same  location,  and  was  of  the  same  width, 
to  wit,  not  exceeding  15  feet,  and  was  worked 
and  kept  open  by  Wilson  Watkins,  and  was 
in  constant  and  uninterrupted  use,  without  any 
steps  being  taken  to  abolish  the  way;  that 
Wilson  Watkins  remained  continuously  in 
possession  of  the  life  estate  referred  to  un- 
til his  death  in  February,  1902 ;  and  that  on 
the  death  of  Wilson  Watkins  Mrs.  Nugent  be- 
came the  owner  in  fee  of  all  the  property 
conveyed  by  the  deed  executed  in  1897.  Mrs. 
Watkins  demurred  to  the  petition  generally, 
and  on  the  grounds  (1)  that  it  was  not  al- 
leged that  the  way  was  ever  laid  out  by  the 
petitioners;  (2)  that  it  was  not  alleged  that 
the  defendant  ever  had  knowledge  that  the 
way  was  laid  out,  used,  and  enjoyed ;  and  (3) 
that  It  appears  that  Salem  Dutcher  is  one 
of  the  owners  of  the  property  appurtenant 
to  which  the  way  is  claimed,  but  it  does  not 
appear  how  much  or  in  what  manner  he 
owns,  or  why  he  is  not  a  party  to  this  suit 
The  ordinary  sustained  the  demurrer  and 
dismissed  the  petition,  whereupon  the  plain- 
tiff carried  the  case  by  certiorari  to  the 
superior  court  of  Richmond  county.  The 
certiorari  was  overruled,  and  the  plaintiff 
excepted. 

Salem  Dutcher,  for  plaintiff  in  error.  Aus- 
tin Branch,  for  defendant  in  error. 

CANDLER,  J.  (after  making  the  foregoing 
statement).  In  the  able  brief  of  counsel  for 
the  defendant  In  error  a  distinction  is  drawn 
between  private  rights  of  way  by  prescrip- 
tion at  common  law  and  under  the  Georgia 
statute.  It  is  insisted  that  at  common  law 
a  private  right  of  way  could  be  acquired  by 
prescription  only  by  reason  of  adverse  posses- 
sion accompanied  by  a  claim  of  right  while 
under  the  act  of  1872,  as  codified  in  Pol.  Code, 
§  678  et  seq.,  prescription  may  ripen  through 
the  permissive  use  of  the  way  for  the  re- 
quired seven  years ;  and  it  is  contended  that 
on  this  account  the  statutory  prescriptive 
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way  iB  personal  to  the  prescrlber,  and  ex- 
pires with  the  limitation  of  his  estate.  Ap- 
plied to  the  case  at  bar,  the  contention  Is 
that,  eyen  If  Wilson  Watklns  had  a  prescrip- 
tive way  over  the  lands  of  Sarah  E.  Watklns, 
it  ceased  to  exist  at  his  death,  and  that  his 
successor  in  title  could  not  tack  Wilson  Wat- 
kins'  prescription  to  her  own  occupancy  of 
the  way,  so  as  to  set  up  a  prescriptive  title 
in  herself.  We  cannot  concede  the  soundness 
of  this  positioa  Granting  that  the  act  of 
1872  changed  the  common  law  in  making  more 
liberal  proyisions  for  the  acquisition  of  a 
private  way  by  prescription,  we  fall  utterly 
to  see  how  it  can  be  said  to  follow  that  the 
prescriptive  right,  when  once  acquired  as 
provided  by  the  statute,  is  any  less  complete 
than  it  would  have  been  if  obtained  under 
the  more  rigid  requirements  of  the  common 
law.  Prescription  is  prescription,  whether  it 
be  acquired  at  common  law  or  by  statute. 
The  right  itself  has  not  been  changed,  but 
merely  the  method  of  obtaining  it. 

The  argument  that  section  672  of  the 
Political  Code,  providing  that  "when  a  per^ 
son  has  laid  out  a  private  way,  and  has  been 
in  the  use  and  enjoyment  of  it  as  much  as 
seven  years,  of  which  the  owners  have  had 
six  months  knowledge  without  moving  for 
damages,  his  right  to  use  becomes  complete, 
and  such  owners  are  barred  of  damages,'* 
was  intended  as  a  check,  or  balance,  against 
the  greater  liberality  allowed  by  the  act  of 
1872,  is,  we  think,  untenable.  A  complete 
answer  to  it  Is  that  the  alleged  ''check"  was 
in  existence  before  the  act  which  it  Ib  claim- 
ed it  was  intended  to  check.  This  section 
was  carefully  construed  and  fully  explain- 
ed by  our  present  Chief  Justice  in  the  case 
of  Watkins  v.  Country  Club,  120  Ga.  47,  47 
S.  B.  638,  wherein  it  was  held  tliat  the  sec- 
tion in  question  was  intended  to  apply  only 
to  private  ways  and  laid  out  under  statu- 
tory proceedings,  and  not  to  a  prescriptive 
way,  such  as  the  one  now  under  considera- 
tion. While  we  recognize  that  what  was 
there  said  is  not  binding  in  the  present  case, 
for  the  reason  that  it  was  not  necessary 
to  the  decision  rendered,  the  argument  made 
is  entirely  convincing,  and  we  are  satisfied 
with  the  correctness  of  the  conclusion  there 
announced.  It  follows,  then,  that  under  the 
allegations  of  the  petition  a  prescriptive 
right  to  the  private  way  in  controversy  had 
ripened  in  Wilson  Watkins  before  his  death, 
and  presumably  this  right  passed  with  the 
hind  to  the  plaintiff;  for,  as  was  held  in 
Taylor  v.  Dyches,  68  Ga.  456:  "Private 
ways  are  never  presumed  to  be  personal 
when  they  can  be  construed  to  be  appurte- 
nant to  the  land.  They  are  in  the  nature 
of  covenants  running  with  the  land."  See, 
also,  Dfuggan  v.  Cox,  78  Ga.  158,  1  S.  B.  428; 
Cunningham  v.  Elliott,  92  Ga.  160,  18  S.  E. 
36.5. 

In  this  view  of  the  case,  it  was  not 
necessary,  as  contended  by  counsel  for  the 
defendant  in  error,  that  the  petition  should 
aUege  that  the  way  was  laid  out  by  th* 


plaintiff,  or  that  the  defendant  had  six 
months*  notice  that  the  way  was  laid  out 
used,  and  enjoyed.  It  follows  that  the  posi- 
tion that  it  iB  necessary  to  set  out  the  nature 
of  the  title  of  all  the  adjacent  landowners, 
and  make  them  parties  to  the  suit  in  order 
for  the  plaintiff  to  assert  her  right  to  the 
way,  is  untenable.  Our  conclusion  Is  that 
the  ordinary  erred  in  sustaining  the  demur- 
rer to  the  petition,  and  that  the  superior 
court  should  have  sustained  the  certiorari. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


(124  Ga.  216) 
HALBT  V.  STATE, 
(dupreiae  Court  of  Georgia.    Nov.  13,  1005.) 

INUICTMIENT— AXTEBNATIVX  AlXBOATIONS. 

An  accusation  which  charges,  in  the  al- 
ternative, that  on  a  certain  day  the  person 
accused  did  "unlawfully  play  and  bet  for  money 
or  Other  thing  of  value  at  a  game  of  skin  or 
other  game  played  with  caras,"  Is  bad  as 
against  a  special  demurrer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
C^t  Dig.  Indictment  and  Information,  §  195.J 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Elberton;  P.  P. 
Proffltt,  Judge. 

Tom  Haley  was  convicted  of  gambling,  and 
brings  error.    Reversed. 

Haley  was  tried  in  the  dty  court  of  Elber- 
ton on  an  accusation  which  charged  him  and 
others  with  the  offense  of  misdemeanor,  for 
that  on  a  day  named  they  did  "with  force 
and  arms  unlawfully  play  and  bet  for  money 
or  other  thing  of  value  at  a  game  of  skin  or 
other  game  played  with  cards."  The  defend- 
ant demurred  to  the  indictment  because  it 
was  in  the  alternative  and  did  not  with  suffl' 
dent  certainty  charge  the  defendant  with  a 
single  offense.  The  court  overruled  the  de- 
murrer, but  stated  In  his  order  that  the  state 
should  be  restricted  to  proof  of  the  game  al- 
leged to  be  "skin"  and  also  to  the  proof  of 
betting  for  money.  After  conviction  the  de- 
fendant excepted. 

Sam  L.  Olive,  for  plaintiff  in  error.  T.  J. 
Brown,  Sol.,  for  the  Stata 

LUMPKIN,  J.  (after  stating  the  facts).  The 
accusation  employs  the  alternative  form  of 
expression  in  describing  the  offense.  It  charges 
tlvit  the  persons  accused  did  play  and  bet  **for 
money  or  other  thing  of  value."  Where  an 
offense  can  be  committed  in  more  than  one 
way,  it  is  not  good  pleading  to  charge  it  as 
having  been  committed  in  one  method  or  the 
other,  in  the  alternative.  Sanders  v.  State, 
86  Ga.  717,  12  S.  E.  1058;  Grantham  v.  State, 
89  Ga.  121,  14  S.  E.  802;  Lan^ston  v.  State, 
109  Ga.  153,  35  S.  E.  166,  779;  Henderson  v. 
State,  113  Ga.  1148,  89  S.  E.  446.  Wharton's 
Crim.  PI.  &  Pr.  88 161-162.  As  to  the  employ- 
ment of  the  conjunctive  or  disjunctive  form 
of  expression,  see  Hubbard  v.  State,  123  Ga. 
17,  51  S.  E.  11.  The  decision  in  Brand  v. 
State,  112  Ga.  25,  87  S.  E.  100»  furnishes  no 
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authority  for  the  contention  on  behalf  of  the 
state  In  regard  to  this  ground  of  the  demur- 
rer. In  that  case  the  Indictment  charged  that 
the  accused  ''played  and  bet  for  money  and 
other  things  of  value,"  conjunctively.  It  has 
been  held  that  'the  cases  of  Johnson  v.  State, 
8  6a.  453,  and  Hlnton  v.  State,  68  Ga.  822, 
are  no  authority  to  the  contrary;  the  precise 
question  not  being  made  and  determined  in 
either  of  those  cases.'*  Grantham  v.  State, 
supra.  See,  also,  Oglesby  v.  State,  123  Ga. 
606,  51  S.  B.  505.  The  accusation  was  sub- 
ject to  the  special  demurrer  on  the  ground 
that  it  stated  the  offense  In  the  alternative. 
The  accusation  being  demurrable,  it  could  not 
be  cured  by  the  statement  of  the  court  that 
he  would  confine  the  state  to  proof  to  shpw 
that  the  game  was  "skin"  and  the  thing  bet 
was  money. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


(124  Cku  141) 

SOANDRBTT  v.  STATE. 
(Supreme  Court  of  Georgia.  Nov.  10,  1905.) 
1.  Sunday  —  Violation  of  Sunday  Law  — 
bvidenob. 
Where  it  appeared  from  the  evidence  that 
the  defendant  sold  on  the  Sabbath  day  articles 
of  refreshment,  such  as  candy  and  "coca  cola," 
at  a  "stand,"  and  it  farther  appeared  that 
several  times  on  Sunday  at  different  churches 
he  had  conducted  a  similar  business,  the  Jury 
trying  the  case  would   be  authorized  to  _find 


the   defendant  guilty   of  a  violation   of  Pen. 

Oode  1805,  fi  422. 

2.  New  Tbial  —  Defects  in  Indictment  — 

Motion  in  Abbest. 
"Defects  in  an  indictment  afford  no  ground 
for  a  new  trial.  Exceptions  which  go  merelv 
to  the  form  should  be  made  before  the  trial. 
For  matters  affecting  the  real  merits,  the  rem- 
edy, after  trial,  is  by  motion  in  arrest  of  judg- 
menf 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  U  2152-2158,  2i45- 
2462.] 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Griffin;  B.  W. 
Hammond,  Judge. 

Lump  Scandrett  was  convicted  of  violation 
of  a  Sunday  law,  and  brings  error.    Affirmed. 

Thos.  W.  Thurman,  for  plaintiff  in  error. 
T.  B.  Patterson,  for  the  State. 

BECK,  J.  The  defendant  was  tried  in  the 
city  court  of  Griffin  on  an  accusation  in  which 
it  was  charged  that  he,  "on  the  23d  day^of 
July,  1905,  did  with  force  and  arms  unlaw- 
fully pursue  his  ordinary  business,  or  the 
work  of  his  ordinary  calling,  on  the  Lord's 
day,  and  did  sell  a  quantity  of  coca  cola  and 
candy.*'  The  defendant  was  convicted,  and 
moved  for  a  new  trial  upon  the  general 
grounds,  and  also  on  the  further  ground  that 
the  "state  did  not  charge  or  prove  the  work 
or  business  was  not  a  work  of  necessity  or 
charity."  The  court  overruled  the  motion 
for  a  new  trial,  and  the  defendant  excepted. 

1.  There  was  no  evidence  in  this  case  to 
show  that  during  the  week  the  defendant 


had  any  other  business  or  calling  than  that 
of  a  farmer,  but  the  undisputed  testimony 
conclusively  proved  that  on  the  Sunday  set 
out  in  the  accusation  the  defendant  did,  at  a 
"stand"  kept  by  him,  vend  articles  of  refresh- 
ment, such  as  candy  and  ''coca  cola,"  and 
that  he  had  on  other  Sundays  conducted  a 
similar  business.  It  is  not  necessary,  under 
the  issues  made  in  the  case,  for  us  to  pass 
upon  the  question  as  to  whether  or  not  the 
proof  of  a  single  sale  on  the  Sabbath  day 
would  support  a  charge  of  violating  Pen.  Code 
1895,  I  422;  but  where  there  is  a  series  of 
acts,  of  the  nature  of  those  charged  in  this 
accusation,  the  Jur^  would  be  authorized  to 
find  the  defendant  guilty  under  that  section. 
Reed  v.  State,  119  Ga.  502,  46  S.  E.  887. 

2.  Besides  the  general  grounds,  plaintiff 
in  error  based  his  motion  for  a  new  trial 
upon  the  ground  that  the  "state  did  not 
charge  or  prove  the  work  or  business  was 
not  a  work  of  necessity  or  charity.**  It  is 
true  that  the  state  did  not  allege  that  the 
acts  charged  were  not  works  of  necessity  or 
charity;  but,  if  this  allegation  was  necessary 
to  make  a  perfect  indictment,  a  failure  so 
to  charge  should  have  been  taken  advantage 
of  by  a  special  demurrer  to  the  accusation. 
But  the  defendant  did  not  demur  to  the  ac- 
cusation, and  permitted  evidence  to  go  to 
the  Jury  which  showed  conclusively  that  the 
acts  charged  were  neither  works  of  charity 
or  necessity.  "Defects  in  an  Indictment  af- 
ford no  ground  for  a  new  trial.  Exceptions 
which  go  merely  to  the  form  should  be  made 
before  trial.  For  matters  affecting  the  real 
merits,  the  remedy,  after  trial,  is  by  motion 
in  arrest  of  Judgment"  White  v.  State,  93 
Ga.  47,  19  8.  B.  49.  See,  also.  Wise  v.  State, 
24Ga.  31. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


OUQtL  14S) 


NEW  V.  STATE. 


(Supreme  Court  of  Georgia.    Nov.   10,   1905.) 

CanCINAL    Law  —  APPBAIi  —  ClBOUlf STANTIAI. 

EvinSNOE. 

The  evidence  aeainst  the  accused  was  en- 
tirely circumstantial,  and  at  most  authorized 
a  mere  suspicion  of  his  guilt;  whereas,  to 
warrant  a  conviction,  the  evidence  should  have 
been  sufficient  to  exclude  every  reasonable  hypo- 
thesis save  that  of  his  guilt  The  court,  there- 
fore, erred  In  refusing  a  new  trial. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  16» 
Cent  Dig.  Criminal  Law,  If  2297,  2298.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Carrolltop ;  W.  C. 
Hodnett  Judge. 

Howard  New  was  convicted  of  crimen  and 
brings  error.    Reversed. 

Hamrick  &  Smith,  for  plaintiff  in  error. 
C.  E.  Roop,  Sol.,  and  W.  F.  Brown,  fbr  the 
State. 

FISH,  C.  J.  Judgment  reversedL  All  the 
Justices  concurring. 
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CENTRAL  OF  GBORaiA  RT.  CO.  T.  COX. 
(Supreme  Court  of  Georgia.  Not.  10,  1905.) 
Railroads  —  Kixxino  Stock  —  Action  tob 

DAILAOES— £}VIDXNOE. 

There  was  no  error  in  the  admiision  of  testi- 
mony, and  the  evidence  warranted  the  verdict. 

(SyUabna  bj  the  Court.) 

Error  from  City  Court  of  Sandersvilto  $ 
P.  R.  Taliaferro,  Judge. 

Action  by  S.  H.  Cox  against  the  Central  of 
Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  def^dant  brings  error.  Af- 
firmed. 

Howard  &  Jordan,  for  plaintiff  In  error. 
Evans  &  Evans,  for  defendant  In  error. 

EVANS,  J.  1.  Ordinarily,  on  the  trial  of 
tn  action  for  damages  growing  out  of  the 
killing  by  a  railway  company  of  stock  upon 
ItB  tra<^  the  fact  that  the  same  train  ran  < 
over  other  stock  at  a  different  point  on  the 
track  cannot  Illustrate  the  question  whether 
or  not  the  servants  of  the  company  in  charge 
of  the  train  exercised  due  care  In  endeavoring 
to  prevent  Injury  to  the  stock  for  the  killing 
of  which  suit  Is  brought  But  when  the 
engineer  testifies.  In  effect,  that  he  neither 
saw  nor  could  have  seen  any  stock  on  the 
track  until  his  engine  rounded  a  curve  and 
approached  to  within  200  yards  of  the  plain- 
tiff's cattle,  when  he  immediately  applied 
brakes  and  used  every  effort  to  prevent  injury 
to  than.  It  is  competent  for  the  plaintiff  to 
prove  that  the  version  of  the  occurrence 
glvoi  by  the  engineer  is  untrue,  by  Introdu- 
cing testimony  tending  to  show  that  the 
engineer  in  fact  saw  a  cow  belonging  to 
another  upon  the  track,  some  130  yards  above 
the  point  where  the  plalntlff*s  cattle  were 
standing,  and  between  the  engineer  and  the 
plaintiff's  cattle;  that  the  engineer  blew  the 
whistle  of  the  locomotive  when  he  saw  this 
cow,  but  made  no  attempt  *to  check  the  speed 
of  hl8  train  at  that  time,  or  even  after  his 
engine  had  rounded  the  curve  and  he  could 
have  seen  plalntlff*s  cattle  upon  the  track. 
Whether  the  engineer  did  or  did  not  see  the 
oow  on  the  track  was  material  to  the  issue 
on  trial,  as  throwing  light  upon  his  conduct 
subsequently,  inasmuch  as  the  company  in- 
sisted he  was  maliitalnlng  a  lookout  and 
observed  the  plaintiff's  cattle  as  soon  as  the 
engine  rounded  the  curve  and  he  came  in 
view  of  them,  whereupon  he  did  everything 
In  hl8  power  to  prevent  Injury  to  these 
cattle:  whereas,  the  plaintiff's  theory  of  the 
ease  was  that  the  engineer's  attention  was 
distracted  by  the  killing  of  this  cow,  which 
he  saw  on  the  track  before  he  rounded  the 
eorve,  and  that  he  did  not  give  heed  to  ihJe 
prestfice  of  plaintiff's  cattle,  which  were  190 
yards  beyond  where  this  cow  was  run  over, 
nor  did  be  make  any  effort  to  prevent  Injury 
to  them  at  any  time  after  they  could  have 
been  seen. 

S2  S.B.— U 


-2.  In  view  of  the  testimony  upon  which  the 
plaintiff  relied  as  overcoming  the  evidence 
introduced  by  the  defendant  company  to 
establish  its  diligence,  a  verdict  In  his  favoi 
was  warranted,  and  the  court  below  did  not 
commit  any  abuse  of  discretion  in  refusing 
to  grant  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

(124  Ga.  H7) 
ANDERSON  v.  ANDERSON. 
(Supreme  Court  of  Georgia.    Nov.   10,  1905.) 

1.  EBBOfr— Recobd— What  Constitutes. 

Affidavits  and  documents  introduced  in  evi- 
dence on  the  hearing  before  the  trial  judge 
muet  be  incorporated  in  the  bill  of  exceptions 
seeking  to  review  his  judgment,  or  attached 
thereto  as  exhibits,  duly  and  properly  identified, 
or  be  embraced  in  an  approved  brief  of  evidence 
and  brought  op  as  record.  The  mere  filing  of 
affidavits  and  documents  in  the  ofiice  of  the 
clerk  of  the  court  does  not  make  them  parts  of 
the  record  in  the  case.  Civ.  Code,  ff  5628. 
5520:  Hancock  v.  McNatt  42  &  B.  625,  116 
Ga.  207.  and  citations;  Sayer  v.  Brown,  46 
S.  B.  649.  119  Ga.  539;  Griffis  v.  Baxter,  46 
S.  B.  840,  110  Ga.  612;  Eubanks  v.  Eastman, 
48  S.  E.  426,  120  Ga.  1048;  Kelsoe  v.  Ogle- 
thorpe, 48  S.  E.  866,  120  Ga.  957,  102  ^ 
St.  Rep.  ISa 

2.  Sahb^Rxvixw— Assignments. 

Where  the  questions  made  by  the  assign- 
ments of  error  in  the  bill  of  exceptions  neces- 
sarily intolve  a  consideration  of  the  evidence^ 
and  none  of  the  methods  above  indicated  have 
been  adopted,  but  copies  of  affidavits  and  docu- 
ments have  been  sent  up  as  parts  of  the  record, 
they  cannot  be  considered. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court  Bulloch  Cbunty; 
B.  L.  Rawlings,  Judge. 

Action  between  C.  B.  Anderson  and  D.  B. 
Anderson.  From  the  judgment,  0.  B.  Ander- 
son brings  error.    Dismissed. 

J.  J.  B.  Anderson  and  G.  S.  Johnston,  for 
plaintiff  in  error.  H.  B.  Strange,  for  defend- 
ant in  error. 

FISH,  C.  J.  Writ  of  error  dismissed.  All 
the  Justices  concurring. 


(Ill  Ga.  229) 

HODGES  V.  WATERS. 

(Supreme  Court  of  Georgia.    Nov.  18,   1905.) 

Landlobd  and  Tenant  —  Disputing  Land- 
lord's Title— Estoppeit-Attobniient. 
One  who  goes  into  possession  of  land  as 
the  tenant  of  another  cannot  set  up  title  ad- 
verse to  the  landlord,  from  whom  he  thus 
obtained  possession,  until  there  has  been  a 
surrender  of  the  premises  by  the  tenant  to  the 
landlord.  However,  if  a  tenant  thus  in  pos- 
session expressly  agrees  to  pay  rent  to  another 
for  a  ^iven  time,  he  will  oe  bound  by  these 
terms,  if  founded  upon  a  sufficient  considera- 
tion; but  after  the  expiration  of  the  time 
fixed  in  the  express  agreement,  no  promise  to 

Say  rent  will  be  implied,  and  such  person  may 
eny  liability  for  rent  after  that  time,  although 
he  still  remained  in  possession  of  the  premises 
as  the  tenant  of  the  person  who  placed  him  in 
possession. 
(Syllabus  by  the  Court.) 
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Brror  from  Superior  Gouri;  Bulloch  Ooun- 
ty;  B.  T.  Bawlings,  Judge. 

Action  by  B.  B.  Waters  against  O.  W. 
Hodges.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Beyersed. 

B.  B.  Waters  sued  out  a  distress  warrant 
against  O.  W.  Hodges,  claiming  the  sum  of 
$100  as  rent  for  the  described  premises. 
A  counter  affidavit  was  interposed ;  and  the 
case,  coming  on  for  trial  in  the  superior 
court  on  appeal,  resulted  in  a  verdict  for 
the  plaintiff  for  the  amount  claimed.  The 
defendant  made  a  motion  for  a  new  trial, 
which,  in  addition  to  the  general  grounds, 
assigned  error  on  two  special  grounds:  (1) 
That  the  court  erred  in  charging  the  jury 
as  follows:  "If  you  find  that  C.  W.  Hodges 
ever  at  any  time  recognized  or  ackuQwl- 
edged  B.  B.  Waters  as  his  landlord,  he  can- 
not now  attorn  to  any  other  person,  if  his 
possession  was  continuous  from  that  time; 
that  is  to  say,  he  cannot  be  heard  to  deny 
his  obligation  to  pay  rent  to  said  B.  B. 
Waters."  (2)  The  second  special  ground  as- 
signed error  upon  the  failure  to  charge  the 
defendant's  theory  of  the  case,  that  he  was 
the  tenant  of  Mrs.  Sarah  Waters,  and  not 
the  tenant  of  B.  B.  Waters,  and  also  the 
failure  to  charge  the  provisions  of  section 
8116  of  the  Civil  Code  of  1895,  which  de- 
clares: "When  the  title  Is  shown  in  the 
plaintiff  and  occupation  by  the  defendant, 
an  obligation  to  pay  rent  is  generally  im- 
plied; but  if  the  entry  was  not  under  the 
plaintiff,  or  if  possession  is  adverse  to  him, 
no  such  implication  arises.*'  The  motion 
for  a  new  trial  was  overruled  and  the  de- 
fendant excepted. 

The  evidence  was  in  substance  as  fol- 
lows :  A  warranty  deed  from  Sarah  Waters 
to  the  plaintiff,  dated  March  1,  1877,  con- 
veying the  premises  involved.  A  warranty 
deed  between  the  same  parties,  conveying 
the  same  premises,  dated  February  4,  1896. 
The  plaintiff  testified  that  the  defendant 
owed  him  the  amount  claimed  in  the  dis- 
tress warrant  for  rent  of  the  place  therein 
described  for  the  year  1903 ;  that  he  did  not 
have  a  separate  contract  for  that  year,  but 
the  place  was  worth  the  amount  it  brought 
in  the  years  1896  and  1897 ;  and  that  the  land 
was  worth  $100  per  year.  Defendant  had 
been  in  possession  as  tenant  for  about  23 
years,  and  had  never  paid  any  rent  until 
about  1896.  That  year  he  paid  $100  under 
a  written  agreement  under  seal,  which  was 
renewed  in  writing  under  seal  for  the  year 
1897.  These  documents  were  introduced  in 
evidence.  There  has  been  no  written  con- 
tract since  1897,  but  defendant  has  paid 
rent  along  since,  but  only  in  one  year  as 
much  as  $100.  Plaintiff  agreed  with  his 
mother,  Mrs.  Sarah  Waters,  that  she  was  to 
have  a  home  on  the  place  as  long  as  he 
owned  it  She  remained  in  possession,  and 
had  the  use  of  the  place  as  a  home  under 
this  agreement,   until   the  place  was  sold, 


which  was  in  the  latter  part  of  1903.  Plain- 
tiff did  not  claim  any  rent  for  14  years, 
but  paid  the  taxes.  The  defendant  support- 
ed plaintiff's  mother  most  of  that  time,  but 
plaintiff  contributed  to  her  support.  The 
defendant  testified  that  he  did  not  owe 
Waters  any  rent,  and  did  not  agree  to  pay 
him  anything;  that  he  held  the  place  under 
Mrs.  Sarah  Waters;  that  the  agreement 
between  Mrs.  Waters  and  the  plaintiff  was 
that  she  was  to  have  control  and  posses- 
sion of  the  place  as  long  as  she  lived,  and 
defendant  held  under  her.  Defendant  sup- 
ported Mrs.  Waters  for  the  use  of  the  place. 
This  was  the  agreement  between  them.  He 
had  been  in  possession  23  years  continuous- 
ly under  this  arrangement  His  wife  was 
her  youngest  daughter.  Waters  never  de- 
manded rent  until  1896.  He  attempted  to 
sell  the  place  about  that  time,  and  on  ac- 
count of  Mrs.  Waters  objecting  to  the  sale, 
^  she  claiming  that  she  had  a  right  to  occupy 
it  during  her  life,  the  sale  was  not  con- 
summated ;  and  plaintiff,  being  mad,  demand- 
ed rent  of  defendant  threatening  to  eject 
him  from  the  place  unless  he  paid  rent 
He  agreed  to  pay  rent  rather  than  have  a 
lawsuit  He  could  not  read  or  write,  and 
signed  the  contract  by  his  mark.  He  paid 
the  rent  for  that  year,  and  renewed  the  con- 
tract for  the  next  year.  Since  that  time 
he  has  not  paid  one  cent;  has  not  agreed 
to  pay  anything;  denies  any  promise  of 
making  payment  as  testified  to  by  defend- 
ant Mrs.  Sarah  Waters  testified  that  the 
agreement  between  her  and  the  plaintiff  was 
that  she  was  to  have  the  possession  and  use 
of  the  place  during  her  life;  that  there 
was  a  mortgage  on  the  place,  and  the  plain- 
tiff agreed  that,  if  she  would  make  him  a 
deed,  he  would  pay  the  mortgage  and  allow 
her  the  possession  and  control  as  long  as 
she  lived.  She  was  in  possession  under  this 
agreement  until  the  plaintiff  sold  the  place 
and  put  her  off.  He  never  denied  the  agree- 
ment until  recently.  He  now  claims  that 
the  agreement  was*  that  she  was  to  have  the 
place  as  long  as  he  owned  it;  but  that  is 
not  correct  No  rent  has  ever  been  demand- 
ed of  her,  and  none  has  ever  been  paid. 
The  reasons  for  demanding  rent  from  Hodges 
are  stated  by  her  substantially  the  same 
as  by  him.  The  deed  of  1896  was  made  be- 
cause plaintiff  said  it  was  necessary  on  ac- 
count of  an  old  homestead  which  had  been 
taken  years  ago.  He  repeated  his  agree- 
ment to  allow  her  the  use  of  the  place  as 
long  as  she  lived  when  the  deed  of  1896 
was  made.  She  objected  to  the  defendant's 
paying  rent  and  did  not  consider  him  un- 
der any  obligation  to  pay  It  The  defend- 
ant also  introduced  the  answer  of  Waters 
in  an  equitable  suit  brought  against  him  by 
Mrs.  Waters,  in  which  he  stated  that  his 
mother  was  entitled  to  remain  on  the  place 
as  long  as  plaintiff  owned  it  and  was  in 
possession  of  it;  that  he  had  demanded  no 
rent   and    had    expected    none*  from    her. 
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Mrs.  Anna  Hodges  testified  that  she  knew 
of  the  agreement  between  the  plaintiff  and 
bis  moth^,  and  that  the  same  was  to  the 
effect  that  she  was  to  have  a  home  on  the 
place  as  long  as  she  lived,  and  was  to  be 
supported  from  the  place. 

Brannen  &  Booth,  for  plaintiff  In  error. 
O.  S.  Johnston,  for  defendant  in  error. 

COBB,  P.  J,  The  rule  that  one  who  goes 
into  possession  of  lana  as  a  tenant  of  an- 
other is  estopped  to  deny  the  title  of  him 
wlio  occupies  the  relation  of  landlord  In  the 
agreement  is  familiar  law.  In  the  applica* 
tlon  of  this  rule  it  is  immaterial  whether  the 
landlord  is  the  owner  or  bias  any  legal  interest 
in  the  premises.  It  is  sufficient,  as  between 
him  and  his  tenant,  that  he  claims  owners 
ship,  and  as  a  result  of  this  claim  the  tenant 
is  put  in  possession  and  allowed  to  occupy 
the  premises.  Grlzzard  y.  Roberts,  110  Ga. 
41,  86  S.  B.  291.  Upon  the  question  as  to 
whether  this  estoppel  operates  where  the 
tenant,  at  the  time  the  contract  of  rental  is 
made,  is  already  in  possession  through  an- 
other and  former  landlord,  or  another  claim 
of  title,  the  authorities  are  at  variance.  In 
Franklin  y.  Merida,  86  Gal.  668,  96  Am.  Dec. 
129,  the  Supreme  Court  of  California  held 
that,  if  one  in  possession  takes  a  lease  from 
a  stranger,  the  lessee  so  in  possession  is  not 
estopped  to  deny  the  title  of  the  lessor,  since 
the  latter  parts  with  nothing,  and  the  former 
has  obtained  nothing,  by  the  transaction. 
This  decision  seems  to  follow  an  older  de- 
cision, and  in  both  cases  one  of  the  judges 
dissented.  The  better  rule  seems  to  be  that 
laid  down  by  the  Supreme  Court  of  Colorado, 
in  L^on  t.  Washburn,  8  Colo.  201,  where  it 
is  said  that  an  attornment  by  one  in  posses- 
sion estops  the  tenant  from  denying  his  land- 
lord's title,  unless  the  attornment  was  brought 
about  by  fraud,  force,  or  mistake  of  fact  In 
the  opinion  Wells,  J.,  says:  •"lo  avoid  the 
assertion  of  a  hostile  title,  one  may  lawfully 
contract  to  pay  for  his  own,  and,  if  the  threat- 
ened litigation  be  forborne,  he  is  bound  by 
his  promise ;  and  so  the  tenant,  holding  under 
a  landlord  whose  title  is  unimpeachable, 
may,  if  he  will,  undertake  to  pay  rent  to 
every  stranger  who  demands  it  Such  de- 
mand implies  the  threat  of  litigation  and  dis- 
possession if  the  demand  be  refused;  and  if 
made  in  good  faith,  and  without  fraud  or 
other  improper  practice  to  induce  concession, 
and  if  the  tenant  yield  to  it  with  a  full  under- 
standing of  all  the  facts  which  are  material 
to  the  question  of  his  liability,  it  is  difficult  to 
see  why  he  should  not  be  bound  by  his  prom- 
ise, even  though  he  should  become  liable 
thereby  to  pay  triple  rent  for  the  same  prem- 
Isea"  See,  also,  Carter  v.  Marshall,  72  111. 
609;  Lucas  v.  Brooks,  85  U.  S.  436,  21  L.  Ed. 
779.  In  Hamilton  v.  Pittock,  *158  Pa.  457,  27 
Ati.  1079,  an  instruction  that  "a  man  may,  if 
be  sees  fit,  where  there  are  conflicting  titles, 
take  a  lease  from  each  ot  the  owners  of  it. 


and,  if  he  is  not  deceived  by  assertions  in  re- 
gard to  the  matter,  he  would  have  to  pay 
both,"  was  approved  as  sound  law. 

Hodges,  under  his  admissions,  was  a  tenant 
of  Mrs.  Waters;  the  contract  being  that  he 
was  to  have  the  use  of  the  place,  and  the 
rent  was  to  be  paid  by  furnishing  her  with 
support  It  is  immaterial  whether  Mrs.  Wa- 
ters had  any  Interest  In  the  premises  as  be- 
tween her  and  Hodges.  He  recognized  her  as 
his  landlord,  and  he  obtained  possession  from 
her;  and  as  between  them  he  cannot  raise 
any  question  as  to  her  titie.  By  express  a- 
greement  under  seal,  in  the  year  1896  as  well 
as  the  year  1897,  he  recognized  the  plaintiff 
as  his  landlord,  and  agreed  to  pay  him  a 
stipulated  amount  as  rent ;  the  written  agree- 
ment between  the  parties  having  all  the  for- 
malities required  to  create  the  technical  re- 
lation of  landlord  and  tenant  So  far  as 
those  years  are  concerned  he  occupied  the  re- 
lation of  tenant  to  both  plaintiff  and  his  moth- 
er, and  as  against  each  he  was  estopped  to 
deny  this  relation,  certainly  so  far  as  the 
payment  of  rent  was  concerned.  He  could  not 
defeat  the  claim  of  Mrs.  Waters  for  rent  by 
showing  that  the  agreement  between  her  and 
her  son  was  invalid  for  any  reason.  Neither 
could  he  defeat  the  claim  of  her  son  for  the 
rent  of  those  years  by  showing  that  the  title 
of  the  mother  was  superior.  Having  received 
possession  of  the  land  from  Mrs.  Waters,  he 
could  not  by  any  act  of  his  place  himself  in  a 
position  where,  as  against  her,  he  could  deny 
her  title.  So  long  as  the  possession  thus  ac- 
quired continued,  he  was  estopped  from  deny- 
ing her  title  as  landlord.  To  deny  her  title 
it  was  necessary  for  him  to  surrender  to  her 
that  possession  which  he  had  received  from 
her,  and  re-enter  after  such  surrender  un- 
der some  other  person.  Therefore  an  agree- 
ment to  pay  rent  from  year  to  year  would 
arise  between  Hodges  and  Mrs.  Waters  until 
there  had  been  an  actual  surrender  of  the 
premises  to  her.  Hodges'  possession  having 
been  in  no  way  dependent  upon  any  act  of  the 
plaintiff,  to  what  extent  the  agreement  be- 
tween him  and  the  plaintiff  would  create  a 
liability  for  rent  of  the  premises  would  de- 
pend upon  the  terms  of  the  agreement  If 
Hodges,  upon  a  sufficient  consideration,  agreed 
to  pay  the  plaintiff  rent  for  1896  and 
1897,  he  would  be  bound  by  this  agreement, 
and  must  pay  the  rent  But  after  the  ex- 
piration of  the  term  fixed  in  the  agreement, 
his  obligation  to  pay  rent  depending  upon  the 
agreement  alone,  and  his  possession  not  hav- 
ing been  obtained  through  the  person  to  whom 
the  promise  was  made,  there  would  be  no'ob- 
ligatioa  upon  him  to  attempt  a  vain  and  idle 
thing ;  that  is,  to  surrender  the  premises  be- 
longing to  one  person  to  another  who  was  not 
entitled  to  it  He  was  not  compelled  at  the 
end  of  the  year  1897  to  abandon  possession  of 
the  premises,  which  he  at  all  times  held  un- 
der Mrs.  Waters,  in  order  to  prevent  a  liabil- 
ity on  his  part  to  pay  to  her  son  rent  in  the 
future.    Not  having  acquired  possession  from 
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her  Bon,  the  efttoppel  raised  bj  the  contract  to 
pay  rent  was  no  broader  in  its  operation  than 
the  contract  proyided  for ;  and  he  was  there- 
fore not  estopped  from  denying  after  1897  that 
he  was  no  longer  liable  to  pay  rent  as  a  ten- 
ant to  the  son  of  Mrs.  Waters.  If,  at  the 
time  the  defendant  had  made  the  contract  to 
pay  rent  to  the  plaintiff,  the  plaintiff  had 
been  in  possession  claiming  title  to  the  prop- 
erty as  his  own,  and  no  other  person's  rights 
were  to  be  affected,  then  his  entering  into  a 
contract  to  pay  rent  would  have  made  the 
defendant  a  tenant  of  the  person  to  whom  the 
rent  was  payable,  and  render  him  liable  to 
all  the  incidents  of  such  a  tenancy.  See 
Johnson  ▼.  Thrower,  117  Qa.  1007,  44  S.  B. 
846;  Willis  T.  Harrell,  118  Ga.  906,  45  S.  B. 
794  (0). 

The  defendant  was  liable  to  the  plaintiff 
for  the  rent  of  the  years  1896  and  1897,  which 
he  expressly  agreed  to  pay ;  the  consideration 
for  such  promise  being  the  quieting  of  his 
possession  from  the  threat  of  eviction  made 
by  the  plaintiff.  The  defendant  haying  testi- 
fied that  he  had  never  agreed  to  pay  rent  for 
any  other  year  than  those  named,  the  Judg- 
ment must  be  reversed  upon  that  assignment 
of  error  which  complained  that  the  court  err- 
ed in  charging  the  lury  that,  if  at  any  time 
the  defendant  had  recognized  the  plaintiff  as 
his  landlord,  he  could  never  thereafter  be 
heard  to  deny  his  obligation  to  pay  rent  so 
long  as  he  remained  in  possession  of  the 
premises. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


(124  Gm.  286) 
OVBRSTRBBT    v.    STLVANIA    WATER 
SUPPLY  CO.    (two  cases). 
(Supreme   CJourt  of  Georgia.    Nov.  18,   1905.) 

Injunction— He ABiNG—AiocNDMSNT  of   Pb- 

TiTioN— Notice. 

Where,  upon  the  hearing  of  a  rule  upon 
a  petition  for  injunction,  the  judge  reserves  his 
decision,  it  is  error  for  him,  pending  the  con- 
sideration of  the  case  and  before  h&  decision 
is  made,  to  permit  the  plaintiff  to  amend  the 
petition  in  a  material  particular  and  submit 
affidavits  in  support  of  the  petition  as  thus 
amended,  without  giving  notice  to  the  opposite 
party  of  such  amendment  and  affidavits,  m  or- 
der that  said  party  may  meet  the  same  if  he 
should  so  desire. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Screven  Coun- 
ty; B.  T.  Rawlins,  Judge. 

Suit  by  G.  M.  Overstreet  against  the  Syl- 
vania  Water  Supply  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Overstreet  applied  to  the  judge  of  the  su- 
perior court  for  an  injunction  against  the 
Sylvania  Water  Supply  Company,  alleging  in 
substance  as  follows:  The  defendant  com- 
pany, when  it  first  commenced  operations  in 
the  year  1904,  gave  notice  to  the  citizens  of 
Sylvania  that  its  terms  for  supplying  water 
would  be  "seventy-five  cents  per  month  for  the 


first  hydrant  Installed,  and  twenty-five  cent» 
for  each  additional  hydrant  used  on  the  prem- 
ises of  the  citizens  of  said  dty,  with  the  privi- 
lege of  using  them  as  they  should  see  fit  around 
and  in  their  dwellings,  lots,  and  premises." 
Before  putting  in  pipes  or  connecting  with 
the  waterworks  of  the  defendant  company^ 
petitioner  was  informed  by  said  company 
"that  the  water  could  not  be  used  for  water- 
ing fiowers."  Upon  petitioner  informing  de- 
fendant company  that  he  would  not  use  lt» 
water  without  such  privilege,  it  whs  agreed 
that  he  could  use  the  water  in  his  yard  and 
for  the  purpose  of  watering  fiowers,  "as  peti- 
tioner should  see  fit,"  upon  the  terms  stated 
above,  provided  petitioner  would  put  in  the 
pipes.  Acting  upon  this  agreement,  petition- 
er alleges,  he  put  In  pipes  and  fixtures  at  an 
erpensp  of  |150  and  also  a  hydrant  In  his 
yard,  from  which  he  has  been  watering  his 
flowers,  paying  for  the  water  according  ta 
the  aforementioned  terms.  The  defendant, 
shortly  before  the  filing  of  this  bill,  gave 
petitioner  notice  that  its  rates  for  hydrants 
used  to  water  fiowers  had  been  increased  ti> 
$5  a  month,  and  unless  petitioner  would  pay 
that  amount  his  pipes  would  be  disconnected 
from  the  defendant's  waterworks  systenL 
Petitioner  alleges  that,  if  the  defendant  com- 
pany should  be  allowed  to  cut  off  his  water, 
his  loss  would  be  Irreparable.  He  prays 
that  the  said  company  be  restrained  from  sa 
doing.  The  judge  granted  a  temporary  re- 
stxalning  order,  and  required  the  defendant 
to  show  cause  upon  a  certain  date.  On  the 
day  named  the  defendant  appeared  and  de- 
murred generally  to  the  petition,  on  the 
ground  that  it  was  without  equity  and  set 
forth  no  cause  of  action,  and  especially  t& 
the  allegations  in  reference  to  the  contract 
set  out  in  the  petition,  for  the  reason  that 
it  was  not  therein  alleged  "the  time  for 
which  the  alleged  rate  was  to  be  charged,**^ 
and  because  the  contract  was  not  alleged  to 
have  been  In  writing,  nor  was  the  length 
of  time  "for  which  the  alleged  contract  was 
to  run"  stated.  Defendant  further  demur- 
red on  the  ground  that  the  petition  did  not 
show  that  the  alleged  damages  would  be 
irreparable,  or  that  the  defendant  Is  insol- 
vent After  filing  its  demurrer  the  defend- 
ant answered  the  petition  as  follows:  It 
denied  having  made  any  contract  with  Over- 
street,  "but  at  the  urgent  solicitation  and  re- 
quest of  the  plaintiff's  wife  defendant  did 
put  in  a  hydrant  at  that  place  for  the  pur- 
pose of  watering  flowers.  •  •  •  It  was 
not  a  part  of  defendant's  published  rates 
that  it  would  furnish  water  for  the  use 
of  flower  gardens,  gardens,  or  lawns,  but,  on 
the  contrary,  defendant  had  stated  generally 
that  it  would  not  furnish  water  for  such  pur- 
poses." Defendant  admitted  that  its  rates 
for  water  in  dwellings  was  75  cents  per 
month  for  the  flrst  hydrant  installed  and 
25  cents  monthly  for  each  additional  hydrant, 
but  denied  that  this  rate  applied  to  hydrants 
in  flower  gardens,  etc.    Defendant  also  ad* 
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mltted  that  it  had  received  only  25  cents  per 
month  in  payment  for  the  hydrant  in  peti- 
tioner's flower  garden,  bnt  averred  that  it 
rendered  a  statement  charging  $1.50  for  the 
yard  hydrant,  which  complainant's  wife  re- 
fused to  pay,  and  that,  "rather  than  hare 
contention  about  the  matter,  defendant  did 
not  insist  upon  said  charges.  •  •  •  The 
water  to  this  hydrant  was  supplied  at  a  cost 
to  this  defendant  far  in  excess  of  the  amount 
received ;  but,  as  defendant  had  only  one  other 
hydrant  for  the  purpose  of  watering  flowers, 
it  voluntarily  bore  the  expense  and  sub- 
mitted to  the  injustice  rather  than  have  a 
difference  with  these  two  customers.**  De- 
fendant further  averred  that,  by  reason  of 
the  hydrant  in  petitioner's  yard  being  left 
ninalng  all  night,  as  well  as  a  great  portion 
of  the  day,  "the  supply  in  the  tank  would 
become  exhausted  before  daylight,  to  the 
injury  and  inconvenience  of  other  customers 
and  this  defendant"  After  the  filing  of  the 
answer  a  hearing  was  had,  whereupon  the 
Judge  announced  that  he  would  reserve  his 
decision  until  furtho:  consideration  of  the 
case,  and  requested  counsel  for  both  parties 
to  furnish  him  with  additional  legal  authori- 
ties. Some  time  after  the  hearing  the  plain- 
tiff offered  an  amendment  to  his  petition  and 
afladavits  to  support  the  amendment,  the 
substance  of  which  appear  in  the  opinion, 
which  were  allowed  by  the  Judge  without  any 
notice  whatever  being  given  to  the  defend- 
ant Shortly  after  this  amendment  was 
allowed  the  Judge  rendered  his  decision  re- 
straining the  defendant  until  the  final  hear- 
ing of  the  case,  to  which  the  defendant  ex- 
cepted upon  the  grounds  that  the  Judgment 
was  contrary  to  law  and  the  evidence,  and 
because  the  court  erred  in  allowing  the 
amendment  and  a£Ddavits  after  the  hearing 
and  without  notice  to  the  defendant 

Phil  P.  Jolmston  and  H.  J.  FuUbright,  f6r 
plaintiff  in  error.  SL  K.  Overstreet,  for  de- 
fendant in  error. 

BECK,  J.  (after  stating  the  facts).  No 
extended  argument  is  required  to  show  that 
the  defendant  in  the  court  below  was  de- 
prived of  a  material  right  We  do  not  know, 
in  view  of  the  state  of  the  pleadings  and 
the  evidence  when  the  case  was  closed  at 
the  time  of  the  hearing  at  chambers,  what 
the  Judge's  decision  in  the  exercise  of  his 
discretion  would  have  been,  had  he  rendered 
It  upon  the  case  as  then  made.  But,  instead 
of  rendering  his  Judgment  then,  he  reserved 
his  decision,  and,  pending  the  consideration 
of  the  cause,  permitted  defendant  in  error 
to  file  an  amendment  containing  new  and 
material  averments.  In  the  petition  as  it 
stood  before  the  amendment  was  allowed 
the  plaintiff  below  alleged  and  complained 
that  the  defendant  company  commenced  oper- 
ations in  the  year  1004,  giving  notice  to  the 
citizens  of  Sylvanla  at  that  time  as  to  what 
Its  terms  and  charges  would  be,  fixing  them 
at  a  certain  amount  according  to  the  num- 


ber of  hydrants  used*  fixing  a  charge  for 
the  first  hydrant  and  a  lower  charge  for  each 
additional  hydrant  used  on  the  premises 
of  those  citizens  who  should  take  water  from 
said  company.  The  plaintiff  alleged,  fur- 
ther, that  before  putting  in  pipes  upon  his 
premises,  and  before  connecting  with  the 
waterworks  system  of  the  defendant  com- 
pany, he  was  informed  by  the  company  that 
the  water  could  not  be  used  for  the  purpose 
of  watering  flowers,  whereupon  petitioner 
informed  the  company  that  he  would  not 
take  the  water  without  the  privilege  of 
using  it  in  his  yard  and  for  watering  his 
flowers.  The  defendant  company  then, 
through  its  president  Informed  petitioner 
that,  if  he  would  put  in  pipes  and  take  the 
water,  he  should  have  the  privilege  of  using 
it  in  his  yard  and  for  the  purpose  of  water- 
ing flowers  as  petitioner  should  see  flt  ac- 
cording to  the  terms  already  stated.  The 
defendant  company  denied  a  part  of  the 
above  allegations,  but  admitted  that  through 
its  president  it  did  say  the  charge  for  water 
would  be  75  cents  per  month  for  the  first 
hydrant  and  25  cents  per  month  for  each 
additional  hydrant;  these  cliarges,  however, 
applying  only  to  hydrants  used  in  residences, 
and  not  to  such  as  might  be  put  in  yards, 
flower  gardens,  etc.  Both  parties  submitted 
evidence  to  support  their  contentions.  In 
the  amendment  to  the  petition,  the  allowance 
of  which  is  complained  of,  it  is  alleged  that 
the  defendant  company,  by  its  president 
agreed  to  furnish  water  at  "said  rates"  as 
long  as  the  artesian  well  from  which  it  ob- 
tained water  would  afford  suflScient  water 
for  "such  purpose"  and  for  drinking  pur- 
poses, only  reserving  the  right  to  cease  fur- 
nishing water  in  the  event  the  well  should 
fall  to  furnish  a  sufficient  quantity  for  "such 
purposes;  •  •  *  that  said  well  affords 
more  than  ample  and  sufficient  quantity  of 
water  for  the  enjoyment  of  petitioner  of  his 
rights  under  said  contract  as  well  for  water- 
ing flowers  as  for  all  other  purposes.  In 
point  of  fact  said  well  affords  a  sufficient 
quantity  of  water  to  more  than  many  times 
supply  the  demands  of  the  various  customers 
of  the  Sylvanla  Water  Supply  Company." 
Affidavits  were  submitted  to  support  the  new 
averments  in  this  amendment,  and  upon  the 
case  as  made  by  the  original  petition,  the  de- 
fendant's demurrer  and  answer,  and  the 
amendment  to  the  original  petition,  with  all 
of  the  aforesaid  affidavits,  the  Judge  made 
and  rendered  the  decision  now  complained 
of.  The  effect  of  allowing  this  amendment 
was  to  open  the  case  for  further  demurrer 
or  answer.  The  opposite  party  should  have 
been  given  notice  of  the  amendment  and  al- 
lowed reasonable  time  to  answer  the  same 
and  to  submit  evidence  supporting  his  an- 
swer. "An  amended  bill  is  considered  as  an 
original  bill"  (Carey  v.  Smith,  11  Ga.  540), 
and  the  right  to  contest  the  averments  of 
the  former  is  as  complete  as  the  right  to 
answer  and  contest  those  of  the  latter.    We 
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must  also  agree  with  the  contention  of  coun- 
sel for  plaintiff  in  error  that  the  judge  erred 
in  receiving  and  considering  the  affldaylts 
filed  after  the  hearing,  for  the  reason  that 
no  application  was  made  to  have  the  case  re- 
opened for  this  purpose  and  no  notice  was 
given  to  the  opposite  party.  In  the  case  of 
Jowers  Y.  Lott,  96  6a.  333,  23  S.  E.  189,  this 
court  reversed  the  judgment  of  the  lower 
court,  for  receiving  and  considering  an  affi- 
davit and  denying  to  the  opposite  party  an 
opportunity  to  submit  counter  affidavits. 
"The  ruling  of  this  court  has  gone  to  the 
extent  of  rejecting  all  affidavits  not  filed  and 
of  which  no  notice  has  been  given  to  the  ad- 
verse party.'*    Huff  v.  Markham,  70  Qa.  284. 

The  plaintiff  In  error  further  excepts  to 
the  order  allowing  the  amendment  to  the 
petition,  on  the  ground  that  it  sets  forth  a 
new  cause  of  action,  and  to  the  three  affi- 
davits submitted  after  the  hearing,  on  the 
ground  that  they  were  not  entitled  in  the 
cause  pending.  We  do  not  consider  the  ques- 
tions raised  by  these  exceptions  as  properly 
here  for  consideration,  as  the  objections  are 
here  made  for  the  first  time;  they  not  hav- 
ing been  made  before  the  trial  judge.  And 
that  reason  for  not  passing  upon  them  is  a 
valid  one,  although  the  plaintiff  In  error 
was  denied  an  opportunity  of  making  them 
below;-  for  the  presumption  is  that,  when 
the  objection  Is  urged  at  the  hearing,  the 
ruling  thereon  will  be  in  accordance  with 
the  law. 

Judgment  reversed.  All  the  Justices  coi» 
currlng. 

(124  GkL  260) 

LOUISVILLB  &  N.  R.  CO.  et  al.  t.  KOHL- 

RUSS. 

{Supreme   Court  of  Georgia.    Nov.   13,   1905.) 

Railroads— FiBXS— Damages. 

The  measure  of  damages  for  the  negligent 
firing  and  destruction  of  the  fencing  and  orna- 
mental trees  on  the  plaintiff's  land  by  the 
railroad  company  in  the  operation  of  Its  train 
was  the  diminution  in  vatue  of  the  premises 
resulting  from  the  injury  caused  by  such  fir- 
ing. The  charge  of  the  court  could  not  have 
been  reasonably  misunderstood  bv  the  jury 
as  presenting  a  different  rule.  The  evidence 
fully  supported  the  verdict 

[Bd.  Note. — For  cases  in  point,  see  voL  41, 
Cent,  Dig.  Railroads,  $  173?!] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Columbia  Coun- 
ty; H.  C  Hammond,  Judge. 

Action  by  C.  F.  Koblruss  against  the 
Louisville  &  Nashville  Railroad  Company  and 
othei*s.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

Jos.  B.  &  Bryan  Cmnmlng,  P.  B.  Johnson, 
and  Q.  M.  Beasley,  for  plaintiffs  In  error. 
Henry  C.  Roney,  for  defendant  In  error. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


aw  Va.  619J 
COSMOPOLITAN  LIFE   INS.   ASS'N   t. 
KOEQEL. 

(Supreme  (3ourt  of  Appeals  of  Virginia.    Xov. 
23,    1905.) 

1.  Insurance— Policy  of  Insurancb— What 
Constitutes. 

A  certificate  issued  by  a  fraternal  mutual 
benefit  society  to  a  member,  which  provides 
that  on  the  death  of  the  member  a  specified 
sum  will  be  paid  to  his  wife  out  of  the  mortuary 
fund  on  condition  of  the  payment  by  the  mem- 
ber of  fixed  sums  at  fixed  periods,  is  a  life 
policy,  within  Code  1887,  S  3251  [Va.  Code 
1904,  p.  1711],  providing  what  shall  be  a  suffi- 
cient declaration  in  an  action  on  a  policy* 
and  is  not  merely,  a  certificate  of  membership 
to  a  beneficial  society,  within  Acts  1897-9& 
p.  784,  c  688,  defining  and  regulating  fimtefnai 
beneficiary  associations. 

2.  Same— Mtjtuai,  Benefit  Insurance— Re- 
insurance. 

A  fraternal  mutual  benefit  society  issued 
a  certificate  to  a  member,  providing  for  the 
payment  of  $2,000  on  his  death  to  his  wife. 
After  the  death  of  the  member  an  insurance 
company  agreed  for  a  certain  consideration  to 
assume  all  liabilities  of  the  society  on  its  cer- 
tificates of  membership  on  whicn  death  had 
been  reported  and  were  unpaid,  and  iq>ecifically 
assumed  the  payment  of  the  certificate  issued 
to  the  deceased  member  and  contracted  to 
carrv  out  the  provisions  of  the  certificate. 
Held,  that  the  Insurance  company's  agreements 
were  a  reinsurance  directly  to  the  several  hold- 
ers of  certificates,  and  especially  a  contract  of 
reinsurance  to  the  beneficiary  in  the  certificate 
of  the  deceased  member,  and  the  certificate 
became  its  contract  and  the  measure  of  its 
liability,  and  Code  1887,  fi  3251  [Va.  Code  1904, 
p.  17111,  providing  what  shall  be  a  sufficient 
declaration  in  an  action  on  a  policy,  was  ap- 
plicable. 

8.  Samb— Statutory  Pbovisions— Constbuc- 
tion. 

Acti  1897-^  p.  784,  c  688,  defintog  and 
regulating  fratemaibenefidary  associations,  and 
declaring  that  they  shall  be  governed  by  the  act 
and  shall  be  exempt  from  the  provisions  of  the 
insurance  laws,  does  not  apply  to  associations 
doing  a  life  insurance  busmess  by  issuing  cer- 
tificates providtog  for  the  payment  of  a  speci- 
fied sum  to  the  beneficiary  on  the  death  of  the 
members  on  the  members  paying  fixed  sums  at 
fixed  periods. 

^LcSi  1887-88,  p.  784,  c  088,  defining  mad 
regulating  fraternal  beneficiary  associations  and 
exempting  them  from  the  provisions  of  the  insur- 
ance laws,  does  not  impliedly  repeal  Code  1887, 
S$  3251,  3252  [Va.  Code  1804,  pp.  1711,  1712], 
providing  what  shall  be  a  sufficient  declaration 
in  an  action  on  a  policy,  and  declaring  when  a 
failure  to  perform  conditions  of  the  policy  shall 
not  be  a  defense;  sections  3251,  3252,  being 
no  part  of  the  insurance  law  and  being  enacted 
to  meet  cases  where  companies  seek  to  escape 
liability  on  technicalities  in  pleading. 
6.  Same  —  Actions  —  Declaration  —  Suffi- 
ciency. 

Code  1887,  $  3246  [Va.  Code  1804,  p.  1708], 
provides  that  no  action  shall  abate  for  want 
of  form  where  the  declaration  sets  forth  suffi- 
cient matter  for  the  court  to  proceed  on  the 
merits.  Section  3272  [page  17^]  requires  the 
court  on  a  demurrer  to  disregard  any  defect  in 
the  pleadings,  whether  deemed  mispleading  or 
insufficient  pleading,  unless  there  be  omitted 
something  essential  to  the  action.  The  declara- 
tion to  an  action  for  the  amount  of  a  oenefit 
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certificate  wt  forth  the  undertaking  of  defend- 
ant to  pay  the  certificate  issued  by  a  benefi- 
ciary association  on  the  life  of  a  member,  al- 
leged his  death,  and  the  consideration  for 
defendant's  ondertaking  and  the  failure  to  pay 
the  amount  of  the  certificate.  Held,  that  the 
declaration  was  a  sufficient  declaration  in  as- 
sumpsit as  against  a  demurrer. 

fi.   GOHTSACT8  —  P^BTIBS  —  RlGHTB   AOQTJIXBO 

BT  Thibd  Pkbsom. 
A  beneficiary  association  Issued  a  certificate 
to  a  member,  binding  it  to  pay  a  specified  sum 
on  his  death  to  a  beneficiary  designated.  The 
member  died,  and  subsequently  defendant 
agreed,  in  consideration  of  the  assets  of  the 
association  turned  over  to  It,  to  pay,  among 
other  debts,  this  certificate,  and  thereafter  it 
specifically  agreed  to  pay  this  certificate.  Held, 
that  the  beneficiary  m  the  certificate  was  en* 
titled  to  sue  defendant,  though  she  was  a 
stranger  to  the  c(»isideratlon  for  the  agreement. 
7.  Insubancb— MxTTUAX  Benefit  Cebtifioate 

—Actions— Defenses— Suicide  of  Mehbsb 

—Evidence— Sufficiency. 
Where,  In  an  action  on  a  mutual  benefit 
certificate  stipulating  that  no  benefit  should  be 
payable  on  account  of  the  death,  accident,  or 
disability  of  a  member  by  his  own  hands,  wheth- 
er sane  or  insane,  the  oTldence  did  not  show  a 
single  circumstance  surrounding  the  death  of 
the  member  that  was  not  as  consistent  with  ac- 
cident as  with  suicide,  a  finding  that  the  mem- 
ber did  not  commit  suicide  would  not  be  dis- 
turbed on  appeal. 

Brror  to  Circuit  Ck>art,  Roanoke  Ck>unty. 

Action  by  Mrs.  Louie  M.  Koegel  against 
the  Gosmopolltan  Life  Insurance  AssociatloiL 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    AArmed. 

Archer  A.  Phleager,  for  plaintiff  in  error. 
Smith  &  King,  for  defendant  in  error. 

CARD  WELL,  J.  On  the  12th  day  of  Octo- 
ber, 1897,  the  Royal  Tribe  of  Joseph,  calling 
itself  a  fraternal  mutual  benefit  society,  in- 
corporated by  the  laws  of  Missouri,  Issued  a 
certificate  of  membership  to  John  Jacob 
Koegel,  which  provided  that  upon  satisfac- 
tory proof  of  his  death  and  surrender  of  the 
certificate  $2,000  would  be  paid  to  Louie  M. 
Ko^el,  his  wife,  out  of  the  Ideal  Division  of 
the  Mortuary  Fund  of  the  Royal  Tribe  of 
Joseph,  upon  condition  that  the  laws  of  the 
society  relating  to  such  certificate  were  com- 
plied with,  and  that  It  was  Issued  and  ac- 
cepted upon  the  terms  and  conditions  of  the 
laws  of  the  society  then  in  force  or  which 
might  thereafter  be  adopted. 

John  Jacob  Koegel  died  August  29,  1903, 
in  the  county  of  Roanoke,  Va.,  from  a  wound 
inflicted  by  a  pistol  in  bis  hand,  whether 
intentionally  or  accidentally  is  unknown. 
Before  and  at  the  time  of  his  death,  section 
233  of  the  laws  of  the  society  was  in  force, 
and  provided  among  other  things,  that  "no 
benefit  shall  be  payable  on  account  of  the 
death,  accident,  or  disability  of  any  member 
by  his  own  hands,  whether  sane  or  insane." 

On  the  17th  of  October,  1903,  after  the 
death  of  Koegel  had  been  reported  to  the 
society,  the  Royal  Tribe  of  Joseph  and  the 
Cosmopolitan  Life  Insurance  Association,  a 
corporation  of  IllinolB,  entered  into  a  con- 
tract in  vrriting  "for  consolidation  of  the  two 


societies,''  as  stated  in  the  contract,  whereby^ 
in  consideration  of  the  transfer  tb  it  of  the 
assets  of  every  kind,  business,  and  good  will 
of  the  Royal  Tribe  of  Joseph,  the  Ck>smo- 
politan  Life  Insurance  Association,  among 
other  things,  assumed  "all  liabilities  of  the 
said  Royal  Tribe  of  Joseph  on  certificates  of 
membership  upon  which  death  had  been  re- 
ported and  which  were  at  the  date  of  said 
contract  unpaid";  and  this  assumpsit  in- 
cluded the  liability,  if  any,  upon  the  certifi- 
cate of  KoegeL  Thereafter  the  Cosmopolitan 
Life  Insurance  Association  in  writing  specif- 
ically assumed  the  payment  of  certificate  No. 
7,216,  issued  by  the  Royal  Tribe  of  Joseph 
on  the  life  of  Koegel,  and  contracted  to  carry 
out  the  provisions  thereof  in  accordance  with 
its  terms,  etc. 

On  the  first  Monday  in  March,  1904,  Louie 
M.  Koegel  filed  in  the  circuit  court  of 
Roanoke  county  a  complaint  in  writing 
against  the  Cosmopolitan  Life  Insurance 
Association,  such  as  is  provided  by  section 
8251  of  the  Code  of  1887,  as  amended  by  Acts 
1895-96,  p.  707,  c.  649  [Va.  Code  1904,  p. 
1711],  and  filed  therewith  the  said  certificate 
issued  by  the  Royal  Tribe  of  Joseph. 

The  said  complaint  sets  out  the  foregoing 
facts  and  also  avers  that  for  a  valuable  con- 
sideration the  Royal  Tribe  of  Joseph  issued 
the  said  certificate  as  an  insurance  policy  on 
the  life  of  John  Jacob  Koegel,  by  which  the 
Royal  Tribe  of  Joseph  agreed  to  pay,  on  the 
death  of  said  John  Jacob  Koegel,  to  the  plain- 
tiff, who  was  the  wife  of  said  John  Jacob 
Koegel,  the  sum  of  $2,000;  that  in  consider- 
ation of  the  transfer  to  the  defendant  of  the 
assets,  business,  and  property  of  the  Royal 
Tribe  of  Joseph  the  defendant  expressly 
agreed  to  pay  and  did  assume  to  pay  all 
liabilities  which  the  said  Royal  Tribe  of 
Joseph  on  its  policies  of  Insurance  was  under 
to  its  policy  holders,  and  especially  assimaed 
and  agreed  to  pay  the  liability  of  the  Royal 
Tribe  of  Joseph  to  the  plaintiff  under  said 
policy  No.  7,216 ;  and  that  the  plaintiff  there- 
by became  and  is  entitled  to  demand  and 
recover  of  the  defendant  the  sum  of  $2,000, 
with  interest  thereon  from  the  29th  day  of 
Augnist,  1903,  which  by  the  terms,  of  said 
policy  of  insurance  the  said  Royal  Tribe  of 
Joseph  did  agree  to  pay  her,  and  which,  by 
the  terms  of  the  agreement  and  transfer 
aforesaid  between  said  Royal  Tribe  of  Joseph 
and  the  defendant,  the  defendant  did  agree  to 
pay  her.  It  further  avers  that  the  said  John 
Jacob  Koegel  and  she,  the  plaintiff,  have 
performed  all  the  conditions  of  said  policy 
and  violated  none  of  its  prohibitions;  yet, 
notwithstanding  this,  neither  the  Royal  Tribe 
of  Joseph  nor  the  defendant  has  paid  to  the 
plaintiff  the  said  sum  of  $2,000  and  Interest 
aforesaid,  nor  any  part  thereof,  but,  on  the 
contrary,  although  requested  so  to  do,  hath 
hitherto  wholly  refused  to  pay  the  said  sum, 
or  any  part  thereof,  and  that  therefore  the 
plaintiff  files  this  her  complaint,  and  prays 
that  judgment  may  be  entered  against  the 
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defendant  for  the  wum  of  $2,000,  with  Interest 
BB  aforesaidt  etc 

To  this  complaint  the  defendant  demurred, 
assigning  as  grounds  of  demurrer  (1)  that  the 
certificate  filed  with  the  complaint  was  not  a 
policy  of  insurance  within  the  meaning  of 
sections  3251  and  8252  of  the  Code  of  1887 
[Va.  Code  1904,  pp.  1711,  1712],  and  (2)  that 
the  assumption  by  the  defendant  of  the 
llabilitieB  of  the  Royal  Tribe  of  Joseph  did 
not  give  a  right  of  action  against  the  de- 
fendant under  section  3251,  but  it  could  only 
be  sued  on  its  undertaking  to  pay  the  debt  of 
the  Royal  Tribe  of  Joseph,  if  It  was  Indebted 
to  the  plaintllf . 

The  demurrer  was  overruled,  and  there- 
upon the  defendant  tendered  three  pleas, 
which.  On  motion  of  the  plaintiff,  were  re- 
jected ;  and  thereupon  the  defendant  pleaded 
non  assumpsit  and  filed  with  its  plea  a  state- 
ment of  its  grounds  of  defense,  the  third  of 
which  was  the  same  matter  In  different  form 
as  was  alleged  in  one  of  the  pleas  rejected, 
and  on  motion  of  plaintiff  this  ground  of 
defense  was  stricken  out  The  defendant 
then  filed  two  other  pleas,  Issue  was  joined 
on  these  pleas  and  the  plea  of  nonassumpsit 
and  a  trial  resulted  in  a  verdict  and  judgment 
against  the  defendant  for  $2,000,  with  inter- 
est as  claimed  in  the  complaint 

We  are  asked  to  review  and  reverse  this 
judgment  on  the  grounds  (1)  That  the  court 
erred  in  overruling  the  demurrer  to  the  com- 
plaint ;  (2)  the  rejection  of  pleas  Nos.  1  and 
2 ;  and  (3)  because  of  the  refusal  of  the  court 
to  set  aside  the  verdict  and  grant  a  new 
trial  as  being  contrary  to  the  law  and  the 
evidence. 

All  that  need  be  said  as  to  pleas  Nos.  1 
and  2,  rejected,  is  that  they  raise  the  same 
questions  presented  by  the  demurrer  to  the 
complaint  or  declaration,  vise.:  (1)  Does 
section  3251  of  the  Code  of  1887  apply  to 
suits  on  certificates  of  membership  such  as 
was  filed  in  this  case?  and  (2)  whether,  if 
the  certificate  is  a  policy  of  insurance,  the 
defendant  could  be  sued  thereon,  as  it  was 
no  party  thereto? 

Was  the  certificate  filed  with  the  complaint 
or  declaration  a  policy  of  Insurance,  such  as 
is  contemplated  by  section  3^1  of  the  Ck>de 
of  1887  as  amended?  is  the  first  question  to 
be  considered. 

In  Logan  v.  Fid.  &  Gas.  Co.,  146  Mo.  114, 
47  S.  W.  948,  the  opinion  says :  "The  calling 
of  a  contract  of  insurance  by  any  other  name 
that  may  be  adopted  for  business  or  conven- 
tional uses'  cannot  make  an  agreement  to 
pay  to  another  a  sum  of  money  designated, 
upon  the  happening  of  an  unkown  or  con- 
tingent event  depending  upon  the  existence 
of  life,  less  a  policy  of  insurance  on  life." 
See,  also,  Toomey  v.  Sup.  L.  K.  of  P.,  147  Mo. 
129,  48  S.  W.  936;  Aloe  v.  Fid.  Mut  L.  Ass'n, 
164  Mo.  675,  55  S.  W.  993. 

In  Croodman  v.  Jed.  Lodge,  etc.,  67  Md. 
117,  9  Atl.  13,  13  Atl.  627,  it  is  said:  "If 
a   company    organized    for   social    purposes 


chooses  to  go  into  the  insurance  business, 
they  must  expect  courts  to  deal  with  and 
adjudicate  the  rights  of  the  policy  holders 
upon  the  same  principles  they  apply  in  the 
usual  cases  of  life  insurance." 

"In  some  societies,  the  certificate  Issued  by 
the  supreme  authority  Is  to  pay  a  certain 
amount  to  a  designated  beneficiary  upon  the 
death  of  a  member.  Where  this  is  the  case 
the  certificate  is  in  legal  effect  a  policy  of 
life  insurance,  governed  by  the  rules  of 
pleading  applicable  to  ordinary  actions  on 
policies.'*  Elkhart  N.  B.  ft  A.  Ass'n  v. 
Houghton,  103  Ind.  286,  2  N.  B.  763,  53  Am. 
Rep.  516. 

After  reviewing  a  great  number  of  de- 
cisions distinguishing  benefit  societies  from 
life  insurance  companies,  Bacon,  in  his  work 
on  Benefit  Societies  ft  Life  Insurance  (Section 
52,  vol.  1),  says:  •'It  follows  from  the  fore- 
going adjudications  that  all  benefit  societies, 
whether  corporations  or  mere  voluntary  as- 
sociations, are,  strictly  speaking.  Insurance 
organizations  whenever,  in  consideration  of 
periodical  contributions,  they  engage  to  pay 
the  member,  or  his  designated  beneficiary,  a 
benefit  upon  the  happening  of  a  specified  con- 
tingency. Although  they  may  also  partake 
of  the  nature  of  clubs  or  fraternal  societies, 
and  although  they  are  often  technically  not 
called  Insurance  companies,  we  must  admit 
that,  whether  the  benefit  be  paid  for  sick- 
ness, or  to  provide  burial,  or  to  accumulate 
a  fund  out  of  which  payments  are  to  be  made 
to  beneficiaries  of  deceased  members,  the 
contract  falls  within  the  definition  of  an  in- 
surance contract,  viz.:  'An  agreement  by 
which  one  party  for  a  consideration  (which 
is  usually  paid  in  money,  either  in  one  sum, 
or  at  different  times  during  the  continuance 
of  the  risk)  promises  to  make  a  certain  pay- 
ment of  money  upon  the  destruction  or  in- 
jury of  something  in  which  the  other  party 
has  an  interest'  It  may  also  be  asserted  as 
a  general  principle  that  wherever  or  when- 
ever a  benefit  society,  paying  a  benefit  to 
the  beneficiaries  of  its  deceased  members, 
claims  to  be  exempt  from  the  operation  of 
certain  laws  applicable  to  persons  or  com- 
panies doing  a  life  Insurance  business.  It 
can  only  safely  base  such  claim  upon  express 
provisions  of  its  charter  or  of  the  statutes 
exempting  similar  organlKatlons  from  such 
liability.  The  association  may  be  benevolent 
and  charitable,  and  only  incidentally  pro- 
vide benefits  for  its  members  or  their  bene- 
ficiaries, but  nevertheless,  when  it  contracts 
to  pay  a  certain  sum  to  the  appointees  of 
its  members  upon  their  decease  while  in 
good  standing,  in  consideration  of  ^:ertain 
contributions  made  by  such  members  while 
living,  it  is  doing  a  -life  Insurance  business. 
We  shall  find,  as  we  proceed  further  to  dis- 
cuss the  questions  concerning  the  contracts 
and  liabilities  of  benefit  societies,  that  many 
of  the  principles  of  the  law  of  life  insurance 
are  applied  to  these  sodetlefi  because  they 
are  in  some  respects  simply  life  Insurance 
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companies  doing  bnsiiieBB  on  a  plan  only  par- 
tially different  from  that  of  regular  life 
insurance  organizations."  See,  also,  Com- 
monwealth v.  Wetherbee,  105  Mass.  149; 
Bank  of  Washington  v.  Hume,  128  U.  S. 
195,  9  Sup.  Ct  41,  32  L.  Ed.  375. 

The  rule  sanctioned  by  the  foregoing  au- 
thorities in  defining  what  is  a  life  insur- 
ance policy,  and  not  a  mere  certificate  of 
membership  in  a  purely  benevolent  society, 
is  that  a  contract  by  which  a  company  or 
association  agrees  to  pay  a  certain  svan  of 
money  on  Ihe  death  of  a  member,  in  consider- 
ation of  the  payment  by  the  member  of  fixed 
sums  at  fixed  periods,  is  a  life  insurance  poli- 
cy, by  whatever  name  it  may  be  called ;  and, 
measured  by  this  rule,  the  certificate  filed 
with  the  complaint  in  this  cause  is  clearly  a 
policy  of  insurance,  within  the  meaning  of 
section  3251  of  the  Code,  as  amended,  and 
not  merely  a  certificate  of  membership  in  a 
beneTolent  society  or  beneficial  association, 
within  the  purview  of  chapter  688,  p.  734, 
ActBl897-e8L 

With  reference  to  the  second  ground  of  de- 
murrer, while  the  defendant  was  not  a  party 
to  the  contract  between  the  Royal  Tribe  of 
Joseph  and  John  Jacob  Koe;;el,  us^  evidenced 
by  the  certificate  filed  with  the  complaint 
or  declaration  in  this  case,  the  complaint  or 
declaration  sets  out  the  contract  between  the 
defendant  and  the  Royal  Tribe  of  Joseph  of 
Ckrtober  17,  1903,  whereby  the  defendant 
specifically  and  definitely  agreed  in  writing, 
for  a  certain  consideration,  to  assume  all 
liability  of  the  Royal  Tribe  of  Joseph  on  its 
certificates  of  membership  upon  which  death 
bad  been  reported  and  were  unpaid  at  that 
date,  and  further  avers,  as  we  have  seen, 
that  the  defendant  thereafter  in  writing 
specifically  assumed  payment  of  the  said 
certificate  issued  to  John  Jacob  Koegel  and 
contracted  to  carry  out  the  provisions  there- 
of in  accordance  with  its  terms,  etc 

In  Johannes  v.  Phenlx  Ins.  Co.  (Wis.)  27  N. 
W.  414,  57  Am.  Rep.  249,  A.  was  insured  in 
the  Standard  Fire  Insurance  Company  of 
London,  and  that  company,  desiring  to  with- 
draw from  business  in  the  United  States,  sold 
and  turned  over  to  the  Phenix  Insurance 
Company  its  entire  business  and  the  good 
will  of  that  business  in  the  United  States,  to- 
gether with  a  large  amount  in  bonds  and 
other  property,  in  consideration  of  which  the 
Phenix  Company  reinsured  all  the  risks  of 
the  Standard  Company  upon  the  property  sit- 
uated in  the  United  States,  and  agreed  that 
all  losses  arising  under  the  policies  of  the 
Standard  Company  on  such  property  after 
the  date  of  the  contract  should  be  borne  and 
paid  and  satisfied  by  the  Phenbc  Company, 
and  the  Supreme  Court  of  Wisconsin  held  that 
A  might  maintain  an  action  against  the  Phe- 
nix Company  to  recover  a  loss  on  the  prop- 
eity  covered  by  his  policy  in  the  Standard 
Company.  That  was  a  fire  insurance  policy, 
imt  upon  a  review  of  a  number  of  authorities 


cited  the  oonclusion  is  reached  that  the  prin- 
ciple applies  as  well  In  cases  where  the  con- 
tract is  an  insurance  of  property  as  where 
it  is  an  Insurance  of  life. 

Among  the  cases  cited  in  the  opinion  In 
that  case  is  Glen  v.  Hope  Mut  L.  Ins.  Co.,  56 
N.  Y.  379,  where  the  defendant  had  agreed 
with  the  Craftsmen's  Assurance  Company  to 
reinsure  the  latter  oompany  on  all  its  risks 
''for  which  policies  of  the  said  party  of  the 
second  part  (Craftsmen's  Assurance  Company) 
are  outstanding  at  this  date,  and  hereby  agree 
to  Insure  all  such  policies  and  to  pay  the  hold- 
ers thereof  all  such  sums  as  the  party  of  the 
second  part  may,  by  force  of  such  policies, 
become  liable  to  pay,  •  •  •  the  liability 
for  death  losses  to  be  limited  to  such  deaths 
as  may  occur  on  and  after  this  date.''  It  was 
held  that  the  defendant  was  liable  on  the  con- 
tract of  reinsurance  directly  to  the  several 
holders  of  the  policies  for  the  whole  amount 
insured  thereby,  and  the  action  in  that  case 
was  on  the  policies,  and  not  on  the  contract 
of  reinsurance.  In  that  case,  also,  the  death 
of  the  insured  occurred  after  the  reinsurance, 
while  in  the  case  under  consideration  it  oc- 
curred prior  to  the  contract  entered  into  by 
the  defendant  assuming  to  pay  the  claim 
originally  against  the  Royal  Tribe  of  Joseph, 
based  on  the  certificate  of  membership  which 
the  deceased  held  at  the  time  of  bis  death. 
The  opinion  says  that  on  the  death  of  the  in- 
sured the  Craftsmen's  Company  became  liable 
to  pay  ail  its  three  policies,  and  the  defend- 
ant, the  Hope  Mutual  Life  Insurance  Com- 
pany, by  reason  of  its  agreement  also  became 
liable  for  the  same  amount  to  the  plaintiffs, 
who  had  made  demand  upon  the  defendant 
therefor,  and  that  on  the  facts  of  the  case  it 
was  the  settled  law  that  the  plaintiffs  might 
maintain  their  action  against  the  defendant 
on  the  three  policies  which  by  ita  agreement 
it  had  assumed. 

The  contract  of  October  17,  1903,  was  but 
a  reinsurance  directly  to  the  several  holders 
of  the  policies  or  certificates  of  membership 
in  the  Royal  Tribe  of  Joseph,  and  specifically 
a  contract  of  reinsurance  directly  to  the  bene- 
ficiary of  the  holder  of  the  policy  held  by 
John  Jacob  Koegel  and  sued  .  on  in  this 
cause;  and  we  are  of  opinion  that  the  said 
policy  or  certificate  became  the  contract  of 
the  defendant  and  the  measure  of  its  liability 
to  the  plaintiff  the  moment  it  signed  the  agree- 
ment of  October  17,  1903,  and  that  therefore 
section  3251  of  the  Code  is  applicable  to  a 
suit  on  that  certificate  or  policy. 

But  it  Is  argued  on  behalf  of  the  defendant 
that  by  reason  of  the  provisions  of  chapter 
688^  p.  734,  Acte  1897-98,  which  defines  and 
regulates  fraternal  beneficiary  associations, 
orders,  or  societleB,  section  3251  does  not  ap- 
ply, aa  the  first  section  of  that  act  provides 
that  such  orders  or  associations  shall  be 
governed  by  this  act,  and  shall  be  exempt 
from  the  provisions  of  the  insurance  laws  of 
this  state,  and  that  the  Royal  Tribe  of  Joseph 
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was  a  fraternal  beneficiary  association  within 
tiM  proYiaions  of  ttie  act 

We  think  that  the  contention  is  not  well 
founded,  as  the  definition  of  fraternal  bene- 
ficiary associations  excludes  from  the  opera- 
tion of  the  act  associations  of  the  class  to 
which  the  Royal  Tribe  of  Joseph  belonged;  it 
having  been  an  association  doing  a  life  insur- 
ance business,  and  not  a  purely  fraternal 
beneficiary  association,  within  the  definition 
of  the  act  Furthermore,  sections  3251  and 
8252  are  no  part  of  the  Insurance  laws  of 
Virginia,  referred  to  in  that  act,  but  simply 
relate  to  the  form  of  declarations  and  de- 
fenses in  a  certain  class  of  actions.  Morotock 
Ins.  Ck).  V.  Pankey,  91  Va.  259,  21  S.  B.  487. 
The  said  act  does  not  in  terms  repeal  sections 

8251  and  8252,  nor  are  the  two  acts  incon- 
sistent It  was  without  doubt  the  object  of 
the  L^slature,  in  enacting  sections  3251  and 

8252  of  the  Code  of  1887,  to  meet  cases  where 
insurance  companies  sought  to  escape  liabil- 
ity upon  technicalities  in  pleading. 

But,  whether  this  action  is  founded  upon  the 
original  policy  of  insurance  issued  by  the 
Royal  Tribe  of  Joseph  to  John  Jacob  Koegel 
or  not,  we  are  of  opinion  that  the  demurrer 
to  the  so-called  complaint  filed  by  the  plaintiif 
was  properly  overruled,  as  the  complaint  con- 
tains every  essential  averment  of  a  declara- 
tion in  assumpsit  It  sets  forth  the  undertak- 
ing of  the  defendant  to  pay  the  policy  No. 
7,216  on  the  life  of  John  Jacob  Koegel,  his 
death,  the  consideration  for  the  undertaking 
of  the  defendant,  and  the  breach  or  failure 
to  pay,  and  demands  the  amount  of  the  policy. 

In  Austin  v.  Richardson,  3  Gall,  206,  2 
Am.  Dec.  543,  the  opinion  says:  "As  he 
[defendant]  had  entered  into  an  express  un- 
dertaking, if  he  failed  to  perform  it  the  gen- 
eral allegation  of  the  demand  and  refusal 
was  sufficient'* 

"The  test  of  the  sufficiency  of  a  declaration 
Is  to  inquire  whether  it  contains  sufficient 
matter  for  the  plaintifT  to  state  and  prove 
his  case  under  it  and  to  afford  defense  to 
another  suit  brought  for  the  same  cause 
of  action."  1  Barton's  Law  Pr.  296;  Roa- 
noke National  Bank  v.  Hambrick,  82  Va.  135. 

Section  8246  of  the  Ck>de  of  1887  [Va.  Ck>de 
1904,  p.  1708]  provides:  "No  action  shall 
abate  for  want  of  form,  where  the  declara- 
tion sets  forth  sufficient  matter  of  substance 
for  the  court  to  proceed  upon  the  merits  of 
the  cause." 

And  section  3272  [page  1722]  is  as  follows: 
"On  a  demurrer  (unless  it  be  to  a  plea  in 
abatement)  the  court  shall  not  regard  any 
defect  or  imperfection  in  the  declaration  or 
pleadings,  whether  it  has  been  heretofore 
deemed  mispleading  or  insufficient  pleading 
or  not  unless  there  be  omitted  something  so 
essential  to  the  action  or  defense,  that  judg- 
ment according  to  law  and  the  very  right 
of  the  cause,  cannot  be  given." 

The  Royal  Tribe  of  Joseph  promised  and 
agreed  to  pay  to  the  plaintiff  $2,000  on  the 
death  of  her  husband.    Her  husband  died 


August  29,  1903,  and  the  debt  then  became 
due  and  payable.  Subsequently,  on  October 
17,  1903,  as  the  complaint  Of  declaration 
avers,  the  defendant  promised  and  agreed, 
in  consideration  of  the  assets  of  the  Royal 
Tribe  of  Joseph  turned  over  to  it  to  pay, 
among  others,  tliis  debt  and,  further,  ut  a 
subsequent  date,  specifically  promised  and 
agreed  to  pay  this  debt  to  the  plaintiff,  evi- 
denced by  the  certificate  No.  7,216  of  the 
Royal  Tribe  of  Joseph. 

But  the  defendant  insists  that  as  the  plain- 
tiff is  a  stranger  to  the  consideration  for 
which  that  promise  and  agreement  was  made, 
she  cannot  maintain  this  action,  and  that  it 
could  be  maintained  by  the  Royal  Tribe  of 
Joseph  alone,  and  this  upon  the  theory  that 
there  must  be  a  privity  between  the  plaintiff 
and  defendant  in  order  to  render  the  defend- 
ant liable  to  an  action  by  the  plaintiff  on 
the  contract  This  is  undoubtedly  the  gen- 
eral rule ;  but  it  has  its  exceptions,  like  many 
other  general  rules. 

That  rule,  as  stated  by  Metcalf,  J.,  in 
Mellin  V.  Whipple,  1  Grjiy,  321,  and  Ross  v. 
Milne,  12  Leigh,  204,  37  Am.  Dea  646,  and 
many  other  cases  which  need  not  be  referred 
to,  was  recognized  with  express  approbation 
by  Mr.  Justice  Gray  in  Carr  v.  National 
Security  Bank,  107  Mass.  45,  9  Am.  Rep.  6, 
and  in  Exchange  Bank  of  St  Louis  v.  Rice, 
107  Mass.  41,  9  Am.  Rep.  1;  but  he  also 
carefully  considers  the  exceptions  to  the  rule, 
and  they  were  regarded  to  be  as  firmly 
established  as  the  rule  itself.  The  principal 
exception  referred  to  consists  of  those  cases 
in  which  the  defendant  has  in  his  hands  mon- 
ey which  in  equity  and  good  conscience  be- 
longs to  the  plaintiff,  as  where  one  person 
receives  from  another  money  or  property  as 
a  fund  from  which  certain  creditors  of  the  de- 
positor are  to  be  paid,  and  promises,  by  his 
acceptance  of  the  money  or  property  without 
objection  to  the  terms  on  which  it  is  delivered 
to  him,  to  pay  such  creditors.  See  note  to  1 
Ghitty  on  PI.  p.  5,  where  a  number  of  cases 
are  cited  as  helonging  to  a  class  in  which  it  is 
said  "the  law  [in  such  cases]  creates  the  priv- 
ity and  implies  the  promise." 

In  a  lengthy  note  by  Hare  &  Wallace,  in 
2  Am.  Leading  Gas.,  the  authors,  dealing  with 
the  rule  of  which  we  are  speaking  and  the 
exceptions  thereto,  and  citing  a  number  of 
cases,  as  authority  for  the  conclusion  they 
reach,  say,  at  page  182:  **The  authorities  as 
a  whole  would  seem  to  indicate  that  when 
the  intention  of  the  parties  is  to  confer  a 
right  of  action  on  a  third  person  who  will 
be  injured  by  the  breach,  the  law  will  imply 
a  promise  in  his  favor,  if  the  loss  will  fall 
primarily  and  exclusively  on  him,  and  the 
circumstances  are  such  that  a  judgment  in 
assumpsit  will  cover  the  whole  ground  and 
be  adequate  to  the  ends  of  justice." 

Among  the  cases  there  reviewed  as  laying 
down  the  rule  that  privity  is  not  essential 
in  actions  ex  contractu  Is  Brewer  v.  Dyer, 
7   Gush.   (Mass.)   339,   where  it  is  said  by 
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Blgelow,  J.:  '*It  is  weU  aetUed  In  tbli  com- 
monwealth that  when  one  person,  for  a 
ralnable  consideratioD,  engages  with  another 
by  simple  contract  to  do  some  act  for  the 
benefit  of  a  third,  the  latter,  who  would  en- 
Joy  the  benefit  of  the  act,  may  maintain  an 
action  for  the  breach  of  such  engagement 
Felton  T.  Dickinson,  10  Mass.  287;  Hall  t. 
Marston,  17  Mass.  675 ;  Arnold  t.  Lyman,  Id. 
400,  9  Am.  Dec  154;  Carnegie  t.  Morrison, 
2  Mete.  882.  In  the  latter  case  all  the  au- 
thorities are  fully  reviewed  in  the  opinion 
of  the  court,  and  the  rule  of  law  clearly  rin- 
dicatM  and  established.  It  does  not  rest 
upon  the  ground  of  actual  or  supposed  rela- 
tionship between  the  parties,  as  some  of  the 
early  cases  would  seem  to  indicate  (Dalton 
V.  Poole,  1  Vent  218;  2  Walford  on  Parties, 
1144),  nor  upon  the  reason  that  the  defend- 
ant by  entering  into  such  an  agreement  has 
impliedly  made  himself  an  agent  of  the 
plaintiff,  •  •  •  but  upon  the  broader  and 
more  satisfactory  basis  that  the  law  operat- 
ing on  the  acting  parties  creates  the  duty, 
establishes  the  privity,  and  implies  the  prom- 
ise and  obligation  on  which  the  action  is 
founded." 

In  Hall  T.  Marston,  supra,  Parker,  O.  J^ 
states  that  'it  seems  to  have  been  well  set- 
tled, heretofore,  that  if  A.  promises  B.  for 
a  Yaluable  consideration  to  pay  to  C,  the 
latter  may  maintain  assumpsit  for  the  mon- 
ey,** and  further  says:  'The  principle  of 
this  doctrine  is  reasonable,  and  consistent 
with  the  character  of  the  action  of  assump- 
sit for  money  had  and  received.** 

In  Dearborn  v.  Parks,  17  Am.  Dec.  206» 
It  was  held  that,  if  one  person  for  a  valu- 
able consideration  makes  a  promise  to  an- 
other for  the  benefit  of  a  third,  the  latter 
may  maintain  an  action  upon  it ;  the  opinion 
saying  that  in  cases  of  this  description, 
although  the  promisor  undertakes  to  pay 
the  debt  of  another,  yet  he  thereby  pays 
his  own  debt,  and  that  constitutes  the  oper- 
ative mode  and  inducement  by  which  be  is 
actuated.  To  him  it  must  be  a  matter  of 
indifference  whether  he  pays  directly  to  his 
creditor  or  to  his  assignee.  He  pays  no 
more,  and  he  can  be  holden  to  pay  but  once. 

The  principle  applied  in  the  authorities 
just  referred  to  is  but  analogous  to  that 
often  applied  by  this  court  in  that  class 
of  cases  which  Langhome  v.  McOhee,  103 
Ya.  281,  49  S.  B.  44,  and  the  cases  there 
cited  belong,  viz.:  "Wherever  one  person 
has  in  his  hands  money  equitably  belonging 
to  another,  that  other  person  may  recover 
It  by  assumpsit  for  money  had  and  received.** 

Says  the  opinion  by  Keith,  P.,  in  B.  ft 
O.  R.  Co.  V.  Burke  &  Herbert,  cited  in  Lang- 
home  V.  McQhee,  supra:  "When  the  fact 
is  found  that  the  defendant  has  the  plain- 
tiff's money,  and  he  can  show  neither  legal 
nor  equitable  grounds  for  keeping  it  the 
law  creates  the  privity  necessary  to  support 
an  action  on  the  part  of  the  plaintiff  to 
recover  it"    See,  also,  Qaines  v.  Miller,  111 


U.  &  895,  4  Sup.  Gt  426,  28  L.  Bd.  406 

In  the  one  class  of  cases  the  principle 
is  applied  where  it  Is  money  that  the  de 
fendant  has  which  equitably  belongs  to  thv. 
plaintiff,  and  in  the  other  where  the  defen^l- 
ant  has  either  money  or  property  In  con- 
sideratlon  of  which  he  has  promised  to  pay 
the  debt  due  the  plaintiff  by  his  debtor^ 
from  whom  the  defendant  acquired  such  mon- 
ey or  property  and  to  whom  the  promiue- 
was  made,  and  in  either  case  the  law  cre- 
ates the  privity  and  implies  the  promise 
necessary  to  support  an  action  on  the  part 
of  the  plaintiff  to  recover  his  debt  of  the 
defendant  The  principle  and  reasoning  ap- 
plied in  both  apply  with  equal  force  to  the 
case  at  bar. 

A  number  of  decisions  by  the  appellate 
courts  of  the  state  of  New  York,  in  har- 
mony with  the  decisions  of  the  Supreme 
Court  of  Massachusetts  which  we  have  cited> 
might  also  be  dted,  but  we  deem  it  unnec- 
essary to  do  so. 

It  follows  that  the  plaintiff  is  entitled  to> 
recover  in  this  action,  unless  the  defendant 
Is  relieved  from  liability  for  the  debt  sued 
for  by  the  breach  of  some  condition  upon 
which  it  entered  into  the  contract  of  October 
17,  1003.  with  the  Royal  Tribe  of  Joseph, 
and  the  only  breach  relied  on  is  that  clause 
of  the  by-laws  of  the  Royal  Tribe  of  Joseph 
which  w6  have  quoted  above,  the  effect  of 
which  was  to  relieve  the  Royal  Tribe  of 
Joseph  ^d  the  defendant  firom  the  payment 
of  the  amount  due  to  the  plaintiff  if  John 
Jacob  Koegel  met  with  his  death  by  suicide. 

This  brings  us  to  the  consideration  of  the 
last  assignment  of  error,  which  is  to  the 
refusal  of  the  circuit  court  to  set  aside 
the  verdict  of  the  jury  on  the  ground  that 
It  is  contrary  to  the  evidence;  the  suicide 
of  Koegel  being  the  only  defense  relied  on, 
on  the  merits  of  the  case. 

It  is  not  denied  that  the  burden  of  prov« 
Ing  the  defense  of  suicide  was  on  the  de- 
fendant and  the  law  is  well  settled  that 
"where  the  evidence  of  self-destruction  is 
circumstantial,  the  defendant  falls  unless 
the  circumstances  exclude  with  reasonable 
certainty  any  hypothesis  of  death  by  acci- 
dent or  by  the  act  of  another."  Leman 
V.  Man.  of  Life  Ins.  Co.  (La.)  15  South. 
888,  24  L.  R.  A.  589,  49  Am.  St  Rep.  348; 
Cox  V.  Royal  Tribe  of  Jos.  (Or.)  71  Pac. 
73,  eO  L.  R.  A.  620,  96  Am.  St   Rep.  752. 

"The  mere  fact  of  the  body  of  the  insured 
being  found  with  a  pistol  in  his  hand  and 
a  bullet  wound  in  his  head  is  not  sufficient 
to  prove  suicide."  Union  Mut  L.  Ins.  v. 
Payne,  45  C.  C.  A.  193,  105  Fed.  172. 

The  defense  of  suicide,  to  avail,  must 
show  that  every  hypothesis  of  accidental 
death  is  excluded  by  the  evidence."  Boyn- 
ton  V.  Equitable  L.  A.  Co.  (La.)  29  South. 
490,  52  L.  R.  A.  687;  Brown  v.  Sun  L.  I. 
Co.  (Tenn.  Ch.  App.)  47  S.  W.  415,  51 
L.  R.  A.  252. 

In  Standard  L.  ft  A.  I.  Co.  v.  Thornton, 
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100  Fed.  582,  40aO.  A.564,49Ii.R.A. 
116,  it  Ifl  said:  "Accidental  death  will  be 
presumed,  and  this  presumption  must  be  over- 
come by  the  proof  of  facts  which  exclude 
every  hypothesis  of  death  except  by  suicide." 

And  in  Mut  L.  I.  Co.  v.  Wiswell  (Kan.) 
44  Pac.  996.  35  L.  R.  A.  258:  "Where  the 
evidence  as  to  whether  the  death  was  ac- 
cidental or  suicidal  leaves  the  question  in 
doubt,  the  presumption  is  in  favor  of  ac- 
cident" 

To  the  same  effect  is  2  Bac  Ben.  S.  p. 
849,  where  it  is  said  that  "the  presumption 
of  law  is  that,  where  a  dead  body  is  found 
and  there  la  no  direct  evidence  as  to  the 
cause  of  death,  the  death  was  not  by  suicide." 

We  only  deem  it  necessary  to  say  with 
reference  to  the  evidence  that  it  does  not 
show  a  single  circumstance  connected  with 
or  surrounding  the  death  of  John  Jacob 
Koegel  that  is  not  as  consistent  with  acci- 
dent as  with  suicide,  and  therefore  It  is 
clearly  a  case  in  which  this  court  would 
not  be  warranted  in  disturbing  the  verdict 
of  the  Jury. 

Upon  the  whole  case,  we  are  of  opinion 
to  affirm  the  judgment  of  the  circuit  court 
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GREAT    FALLS    POWER    00.    v.    GREAT 
FALLS  &  O.  D.  R.  CO. 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept  14,  1905.) 

1.  Eminent  Domain  —  Extent  of   Powbb  — 
Statutes — Construction. 

Before  the  land  of  a  corporation  possess- 
ing the  power  of  eminent  domain  can  be  taken 
under  the  right  of  eminent  domain  by  another 
corporation  under  Va.  Code  1904,  p.  576,  c. 
46a,  $  1105e,  subd.  52,  which  provides  that  no 
corporation  shall  take  by  condemnation  prop- 
erty belonging  to  another  corporation  possessing 
the  power  of  eminent  domain,  unless  the  State 
Corporation  Commission  shall  certify  that  a 
public  necessity  or  public  convenience  shall  so 
require  and  shall  give  its  permission  thereto, 
and  In  no  event  shall  one  corporation  condemn 
any  property  owned  by  and  essential  to  the  pur- 
poses of  another  corporation  possessing  the 
power  of  eminent  domain,  it  must  be  made  to 
appear  that  public  necessity  or  an  essential  pub- 
lic convenience  requires  that  the  land  shall  be 
taken  and  that  the  land  is  not  essential  to  the 
purposes  of  the  corporation  owning  It 

2.  Same. 

Since,  prior  to  Va.  Code  1904,  p.  576,  c. 
46a,  I  1105e,  subd.  52,  authorizing  one  corpora- 
tion to  condemn  the  land  of  another  corporation 
possessing  the  power  of  eminent  domain,  it 
could  not  be  done,'  the  right  conferred  by  the 
statute  should  not  be  extended  beyond  the  ex- 
plicit requirements  thereof. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  18, 
Cent  Dig.  E^minent  Domam,  $  107.] 

3.  Same — Pubuo  Use — ^Taking  or  Land  bt  a 
Railboad  fob  a  Pabk. 

A  taking  of  land  belonging  to  a  corporation 
possessing  the  power  of  eminent  domain  by  a 
railway  company  for  a  park  at  its  terminal, 
attractive  to  pleasure  seekers  because  of  its 
scenic  features,  is  not  taking  of  land  for  a  pub- 
lic use  within  Va.  Code  1901,  p.  576,  c.  46a,  | 
1105e,  subd.  52. 

[Ed.  Note. — For  cases  in  point  see  voL  18, 
Cent  Dig.  Eminent  Domain,  $60.] 


Appeal  from  State  Corporation  Commtssionr 
Application  by  the  Great  Falls  &  Old  Do^^ 
minion  Railroad  Company  for  leave  to  ac- 
quire by  condemnation  proceedings  lands 
owned  by  the  Great  F^lls  Power  Company. 
From  an  order  granting  the  application,  de- 
fendant appeals.    Reversed. 

William  H.  White,  for  appellant  R.  Wal- 
ton Moore  and  D.  S.  Mackall,  for  appellee. 

HARRISON,  J.  This  is  an  appeal  from  an 
order  of  the  State  Corporation  Commission, 
granting  an  application  made  by  the  appellee 
railroad  company  to  be  allowed  to  acquire 
by  condemnation  proceedings  certain  lands 
owned  by  the  appellant  power  company  sit- 
uated in  the  county  of  Fairfax. 

The  Great  Falls  Power  Company  was  in- 
corporated by  an  act  of  the  General  Assembly . 
of  Virginia  approved  March  3, 1894,  as  amend- 
ed by  an  act  approved  March  5,  1894  (Acts 
1893^94,  pp.  669-782),  for  the  purpose  of  ac- 
quiring, holding,  improving,  and  using  water 
power  at  the  Great  Falls  in  the  Potomac 
river,  and  for  constructing  dams  therein,  ca- 
nal's, and  other  hydraulic  and  auxiliary  steam 
works,  and  for  the  selling  and  leasing  of  wa- 
ter power  and  using  the  same  for  manufac- 
turing, etc.,  generating,  transmitting,  selling, 
and  leasing  electricity,  electric  power,  and 
light  for  railway  and  canal,  as  well  as  other, 
purposes. 

The  appellant  owns  on  the  Virginia  side  of 
the  Potomac  river  a  tract  of  land  containing 
between  700  and  800  acres,  procured  at  a 
cost  of  $500,000,  for  the  purposes  contemplat- 
ed by  its  incorporation  and  haa  expended  a 
large  sum  in  perfecting  elaborate  plans  for 
contemplated  improvements.  This  tract  of 
land  is  shown  by  the  appellee  to  be  "as  wild 
as  the  Rocky  Mountains." 

The  Great  Falls  &  Old  Dominion  Railroad 
Company  was  incorporated  by  an  act  of  the 
General  Assembly  of  Virginia,  approved  Jan- 
uary 24,  1900,  as  amended  by  an  act  approved 
March  29,  1902, (Acts  1899-1900,  p.  148;  Acts 
1901-02,  p.  457),  with  power  to  locate,  build, 
and  operate  a  railroad,  commencing  at  some 
point  on  the  Potomac  river, .  in  Alexandria 
county,  opposite  the  District  of  Oolumbla, 
and  running  thence  by  the  most  practicable 
route  to  a  point  on  the  Potomac  river  in  Fair- 
fax county  or  Loudoun  county,  Va.  The  rec- 
ord shows  that  this  railroad  line  has  been  lo- 
cated from  the  Aqueduct  Bridge,  in  Alexan- 
dria county,  opposite  the  District  of  Columbia, 
to  a  point  in  Fairfax  county  on  the  Potomac 
river  at  the  Great  Falls,  a  distance  of  some 
14  miles,  and  that  the  work  of  building  an 
electric  railway  has  been  begun  and  prosecut- 
ed to  the  extent  of  reconstructing  the  Aque- 
duct Bridge  and  making  roadbed,  bridges,  and 
culverts  in  Alexandria  county  at  an  outlay 
of  about  $300,000.  Both  of  these  companies, 
the  appellant  and  the  appellee,  are  given 
under  their  respective  charters  the  power  of 
eminent  domain. 

This    proceeding   was   inaugurated,    under 


V«.) 


GBBAT  FALLS  POWBR  CO.  t.  GK£AT  FALLS  A  O.  D.  B.  CO. 


ira 


flection  52  of  the  act  concerning  corpora- 
tions, to  obtain  from  the  State  Corporation 
Commission  a  certificate,  in  accordance  with 
the  provisions  of  that  section,  authorizing  the 
appellee  to  condemn  the  following  three  sever- 
al parcels  of  land  belonging  to  the  appellant, 
located  in  the  county  of  Fairfax,  at  the  Great 
Falls,  on  the  Potomac  river,  namely:  Par- 
cel No.  1,  containing  .96  acres;  No.  2,  contain- 
ing 7.68  acres;  and  No.  S,  containing  9A 
acres:  The  point  sought  to  be  condemned  is 
shown  to  be  "very  rough  and  rugged— rocky ; 
about  as  wild  a  piece  of  property  as  there  is 
anywhere  in  the  state  of  Virginia." 

Section  62  provides  as  follows:  "No  cor- 
poration shall  take  by  condenmation  proceed- 
ings any  property  belonging  to  any  other  cor- 
poration possessing  the  power  of  eminent  do- 
main, unless  after  hearing  all  parties  in  inters 
est,  the  State  Corporation  Commission  shall 
certify  that  a  public  necessity  or  that  an  es- 
sential public  convenience  shall  so  require, 
and  shall  give  its  permission  thereto;  and  in 
no  event  shall  one  corporatioh  take  by  con- 
demnation proceedings  any  property  owned  by 
and  essential  to  the  purposes  of  another  cor- 
poration possessing  the  power  of  eminent  do- 
main." Ya.  Code,  1904,  p.  576,  c.  46a,  | 
llOSe,  subd.  52. 

It  is  clear  from  this  statute  that  before  the 
land  of  the  appellant  can  be  condemned  by 
the  appellee  two  facts  must  be  made  to  ap- 
pear :  (1 )  That  a  public  necessity,  or  that  an 
essential  public  convenience,  requires  that 
the  land  shall  be  taken;  and  (2)  that  such 
land  is  not  essential  to  the  purposes  of  the 
appellant 

Prior  to  the  present  law,  under  which  this 
proceeding  was  taken,  the  land  of  appellant 
could  not  have  been  condemned  by  the  ap- 
pellee, because  it  had  no  legislative  permis- 
«ion  to  take  the  property  of  another  corpora- 
tion. Alexandria,  etc.,  R.  R.  Co.  v.  A.  &  W. 
R.  B  Co.,  75  Va.  780,  40  Am.  Rep.  743 ;  R.  F.  & 
P.  B.  R.  Co.  V.  Johnston,  103  Va.  466,  49  S.  R 
486. 

The  right,  therefore,  of  one  corporation  to 
condemn  property  already  devoted  to  the  pub- 
lic use  by  another,  should  not  be  extended 
by  construction  beyond  the  explicit  require- 
ments of  the  statute  giving  that  power. 

The  evidence  tends  very  strongly  to  show 
that  the  land  sought  to  be  condemned  is  es- 
sential to  the  appellant  for  the  development 
of  its  water  power  and  that,  if  taken,  the 
power  company  would  be  compelled  to 
change  its  plans  entirely;  that  there  is  a 
physical  conflict  between  the  use  contemplat- 
ed by  the  appellee  and  that  designed  by  the 
appellant.  It  is  not  necessary,  however,  in 
the  view  we  take  of  the  case,  to  pass  upon 
or  to  consider  this  question. 

Its  legislative  grant  of  power  authorized 
the  appellee  to  establish  a  railroad  from 
some  point  on  the  Potomac  river  in  Alex- 
andria county  to  some  point  on  that  river 
in  either  the  county  of  Fairfax  or  the  county 
of  Loudoun.    It   would   meet  the  require- 


ments of  the  charter  for  the  terminal  of 
the  road  to  be  located  at  any  point  on  the 
river  within  the  limits  of  the  counties  men- 
tioned. The  appellee  owns  land  on  the  river 
above  and  adjoining  that  owned  by  the  ap- 
pellant. Above  and  adjoining  the  land  of 
appellant  it  owns  a  tract  of  30  acres,  which 
appears  to  have  been  bought  with  a  view  to 
the  use  now  sought  to  be  made  by  condemna- 
tion of  the  land  of  appellant  The  property 
in  question,  however,  covers  a  commanding 
view  of  the  Great  Falls  of  the  Potomac 
river,  which  is  shown  to  be  one  of  the 
grandest  pieces  of  natural  scenery  in  this 
country,  second  only  in  beauty  and  attractive- 
ness to  the  Falls  of  Niagara. 

It  clearly  appears  that  this  land  is  sought 
by  appellee  as  a  terminal  point  on  account 
of  the  rare  scenic  features  it  affords,  and 
because  of  the  attractions  it  would  hold  out 
to  pleasure  seekers  from  the  city  of  Washing- 
ton. In  other  respects  the  location  possesses 
none  of  the  advantages  ordinarily  accruing 
to  a  railroad,  and  but  for  the  beauty  of  the 
scene  would  most  likely  have  been  avoided  as 
offering  no  inducements  to  such  an  enter- 
prise. It  is  further  clear  from  the  record 
that  the  quantity  of  land  sought  to  be  con- 
demned is  far  beyond  any  necessity  for  mere 
terminal  purposes  of  an  electric  railway 
extending  a  distance  of  14  miles  from  the 
city  of  Washington.  It  is  manifest  from 
the  evideuce  that  the  location  was  selected 
with  no  reference  to  the  public  use  of  the 
road  in  the  matter  of  freight  or  the  accom- 
modation of  the  traveling  public  along  the 
route,  but  that  the  real  purpose  of  the  con- 
demnation is  to  establish  a  park  overlooking 
the  Great  Falls  of  the  Potomac,  for  the  com- 
fort and  pleasure  of  sight-s^ers  and  curiosity 
seekers,  and  to  thereby  add  to  the  revenues 
of  appellee  by  making  the  point  an  attract- 
ive place  of  resort. . 

To  Justify  the  Corporation  Commission  in 
taking  the  action  here  complained  of,  it 
must  not  only  appear  that  the  land  sought 
to  be  condemned  is  for  public  use,  but  it  must 
affirmatively  appear  that  a  public  necessity 
or  an  essential  public  convenience  requires 
that  the  land  of  the  appellant  shall  be  taken. 

What  is  a  public  use  is  said  to  be  in- 
capable of  exact  definition;  that  it  is  easier 
to  define  by  negation  than  by  affirmation. 
Whatever  rule  may  be  formulated  on  the 
subject  as  a  result  of  the  adjudged  cases,  it 
cannot,  we  think,  include  the  condemnation 
here  sought  as  one  made  for  a  public  use. 
Looking  to  the  charter  of  the  appellee,  we 
find  that  the  company  was  organized  for 
"public  use"  in  transporting  persons  and 
property  along  its  line;  in  other  words,  has 
undertaken  an  ordinary  railroad  enterprise. 
The  ground  upon  which  private  property  may 
be  taken  for  railroad  uses  without  the  con- 
sent of  the  owner  is  primarily  that  railroads 
are  highways  furnishing  means  of  communi- 
cation between  different  points  and  promot- 
ing traffic  and  commerce.    The  taking  of 


174 


62  SOUTHBASTEB^N  REPORTER. 


(Va. 


property  for  these  purposes  must  always  be 
limited  to  the  lawful  necessities  of  the 
enterprise.  The  moment  the  appropriation 
goes  beyond  such  necessity,  it  ceases  to 
be  justified  on  the  principles  which  underlie 
the  right  of  eminent  domain.  Gooley'8 
Const.  Llm.  pp.  779,  780. 

The  charter  of  appellee  furnishes  no  war- 
rant for  condemning  property  for  the  purpose 
indicated  by  the  record.  It  is  doubtless  an 
attractive  point,  on  account  of  its  inspiVing 
scenery,  for  the  location  of  a  park,  and  such 
a  terminal  would  very  probably  increase 
the  revenues  of  appellee;  but  to  gratify  the 
senses  of  the  pleasure  seeker  and  thereby 
incidentally  to  increase  revenues  Is  without 
the  domain  of  a  public  use  for  which  private 
property  may  be  taken  under  the  power  of 
eminent  domain. 

In  a  well-considered  case  in  New  York, 
where  the  railroad  company  was  given  power 
to  condemn  private  property  for  public  use. 
It  applied  for  the  condemnation  of  a  part 
of  the  land  belonging  to  De  Veauz  College, 
which  commands  a  view  of  the  "Whirlpool 
Rapids."  Its  purpose  was  to  give  visitors  a 
view  of  those  rapids.  It  was  held  that  this 
was  not  a  public  use  for  which  private  prop- 
erty could  be  taken,  the  court  sajring  in  part: 
**The  fact  that  the  road  of  petitioner  may 
enable  the  portion  of  the  public  who  visit 
Niagara  Falls  more  easily  or  more  fully  to 
gratify  their  curiosity,  or  that  the  road  will 
be  public  in  the  sense  that  all  who  desire 
will  be  entitled  to  be  carried  upon  It,  is  not 
sufficient,  we  think,  in  view  of  the  other 
necessary  limitations,  to  make  the  enterprise 
a  public  one,  so  as  to  justify  condemnation 
proceedings.  The  case  does  not,  we  think» 
differ  in  principle  from  an  attempt  on  the 
part  of  a  private  corporation,  under  color 
of  an  act  of  the  Legislature,  to  condemn  lands 
for  an  inclined  railway,  or  for  a  circular 
railway,  or  for  an  observatory,  to  promote 
the  enjoyment  or  convenience  of  those  who 
may  visit  the  Falls."  In  re  Niagara  Falls  & 
W.  Ry.  Co.,  108  N.  Y.  875, 16  N.  B.  429. 

This  case  is  very  much  in  point,  and  the 
authorities  there  cited  and  the  reasons  given 
apply  with  equal  force  to  the  case  at  bar; 
for  it  is  clear  from  the  record  that  the  part 
of  the  railroad  running  through  the  land  of 
the  appellant  is  not  intended  for  ordinary 
traffic,  but  only  for  sight-seers. 

We  have  seen  that  the  use  here  sought  to 
be  made  of  appellant's  property  is  not  a 
public  use  in  the  sense  that  It  can  be  taken 
under  the  power  of  eminent  domain.  The 
case  at  bar  is,  however,  very  much  stronger 
than  the  Niagara  Falls  Case,  because,  grant- 
ing that  the  use  sought  to  be  made  by  appel- 
lee of  the  land  in  question  came  within  the 
meaning  of  a  "public  use"  justifying  con- 
demnation, still  the  land  could  not  be  taken; 
for,  the  appellant  being  a  corporation  with 
the  power  of  eminent  domain,  its  land  could 
not  be  condemned  by  another  corporation 
possessing  that  power,  unless  the  public  use 
sought  to  be  made  of  it  reached  the  measure 


of  a  public  necessity  or  an  essential  public 
convenience.  This  is  the  express  mandate 
of  the  recent  statute  under  which  this  pro- 
ceeding is  had,  and  without  which  the  appli- 
cation of  appellee  could  not  be  entertained. 

Scenic  advantages  were  held  In  the  Niagara 
Falls  Case  not  to  reach  the  measure  of  a 
public  use  justifying  condemnation  proceed- 
ings; a  fortiori  must  such  advantages  fail 
for  insufficiency  when  subjected  to  the  test 
of  the  public  necessity  contemplated  by  our 
law.  Spending  a  pleasant  day  in  the  midst 
of  wild  and  rugged  surroundings  on  the 
banks  of  the  Potomac,  viewing  its  "Great 
Falls"  while  strolling  in  a  beautiful  park, 
would  doubtless  be  both  inspiring  and  in- 
vigorating to  those  who  had  the  time  and 
opportunity  to  enjoy  it  That  sight-seers 
should  be  furnished  such  an  opportunity 
may  be  desirable,  but  it  cannot  be  said  to 
be  a  public  necessity,  demanding  the  dis- 
placement of  appellant  from  its  private 
ownership  by  the  compulsory  proceedings 
here  invoked. 

For  these  reasons  we  are  of  opinion  that 
the  State  Corporation  Commission  erred  in 
awarding  appellee  the  certificate  complained 
of,  and  therefore  its  action  must  be  reversed, 
the  order  appealed  from  set  aside,  and  the 
cause  remanded  to  the  State  Corporation 
Commission  for  such  further  proceedings  in 
the  premises  as  the  appellee  may  be  advised 
to  take,  with  a  view  to  condemning  land  for 
its  uses  through  the  lands  of  the  appellant, 
not  in  conflict  with  the  views  expressed  in 
this  opinion. 


(104  Va.  6S8) 
DONABLE'S    ADM'R   v.   TOWN    OP 
HARRISONBURG. 

(Supreme  Court  of  Appeals  of  Virgioia.    Nov. 
23.  1905.) 

L  Municipal    Cobporationb  •*  Powbbs    in 

General. 
A  municipal  corporation  possesses  and  can 
exercise  only  those  powers  granted  in  express 
words,  those  necessarily  or  fairly  implied  or 
incidental  to  the  powers  expressly  granted,  and 
those  essentia]  to  the  declared  objects  and  pur- 
poses of  the  corporation. 

[Bd.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  H  144,  148, 
149.] 

2.  Samb—Restbiction  to  Cobpobate  Limits. 

A  municipal  corporation  is,  as  a  general 
rule,  restricted  to  its  corporate  limits  hi  the  ex- 
ercise of  its  corporate  powers. 

3.  Same. 

A  municipal  corporation  Is  not,  by  virtue 
of  its  express  power  to  keep  Its  streets  in  order, 
to  provide  workhouses,  etc,  and  to  establish 
and  operate  a  sewer  system,  waterworks,  etc., 
empowered  to  conduct  a  rock  quarry  outside 
of  Its  corporate  limits. 

4.  Same  — TJltba    Vibes   Acts  —  Incidental 
Liability. 

A  municipal  corporation  is  not  liable  in 
damages  for  the  death  of  a  servant  working  on 
a  rock  quarry  operated  by  it  without  authority 
outside  of  the  corporate  limits  of  the  munici- 
pality. 

{Ed.  Note. — For  cases  Jn  point,  see  vol.  36, 
Cent   Dig.  Municipal   Corporations,  $  1546.] 
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BSrror  to  Circuit  Court,  Rockingham  County. 

Action  by  John  A.  Switzer,  sheriff  Of  Rock- 
Ingham  county,  and  as  snch  administrator  of 
Grant  I>onable,  deceased,  against  the  town  of 
Harrisonburg.  There  was  a  judgment  in 
favor  of  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Sipe  &  Harris,  D.  0.  Deckert,  and  0.  A. 
Hammer,  for  plaintiff  in  error.  T.  N.  Haas, 
for  defendant  in  error. 

CARDWBLL,  J.  This  is  an  action  on  the 
case  against  the  town  of  Harrisonburg,  to 
recover  damages  for  the  death  of  plaintiff's 
intestate,  caused  by  an  explosion  of  dynamite 
at  a  rock  quarry  operated  by  the  defendant 
outside  of  its  corporate  limits,  at  which  quarry 
the  decedent  was  employed  as  a  laborer. 

The  defendant  demurred  to  the  declaration 
upon  the  ground  that  the  operation  of  a  rock 
quany  l^  the  defendant  outside  of  its  cor- 
porate limits  was  an  ultra  vires  undertaking, 
and  therefore  the  defendant  was  not  respon- 
sible in  damages  for  the  injuries  to  the  de- 
cedent, which  demurrer  was  sustained,  and 
to  that  judgment  of  the  circuit  court  this 
writ  of  error  was  awarded. 

It  is  sought  to  distinguish  this  case  from 
that  of  Duncan  v.  City  of  Lynchburg,  decided 
by  this  court  February  8,  1000,  and  reported 
in  2  Va.  Dec.  700,  84  S.  B.  064,  48  L.  R.  A.  331, 
by  the  fact  alleged  that  the  stone  gotten  out 
by  the  decedent  and  others  was  to  be  for  use 
on  the  streets  of  the  defendant  town,  where- 
by this  getting  out  of  the  stone  was  a  mere 
incident  of  the  work  in  which  the  town  was 
engaged  in  the  repair  and  maintenance  of  its 
streets,  a  work  not  only  authorized,  but  im- 
posed upon  the  town  as  a  duty,  by  its  charter; 
in  other  words,  the  work  in  progress  being 
primarily  the  repair  and  maintenance  of  the 
streets  of  the  town,  which  is  not  only  within 
the  powers  of  the  town,  but  one  of  its  abso- 
lute duties,  and  one  of  the  considerations  for 
the  granting  of  its  charter,  for  the  failure  in 
the  performance  of  which  duty  the  town  is 
liable  to  respond  in  damages  to  any  person 
injured  in  consequence  of  such  failure,  it 
is  within  the  discretion  of  the  town  council, 
so  long  as  the  means  adopted  by  it  are  such 
as  to  meet  the  requirement  that  the  streets 
shall  be  k^t  in  proper  and  safe  condition  for 
travel,  to  determine  what  means  of  repair 
and  maintenance  shall  be  used. 

If  that  proposition  could  be  maintained,  a 
municipality  might  engage  in  limitless  under- 
takings not  authorized  by  its  charter  in  ex- 
press words,  or  necessarily  and  fairly  im- 
plied in  or  incidental  to  the  powers  express- 
ly granted,  the  result  of  which  would  be  to 
expose  the  resources  of  the  municipality  to 
constant  danger  of  exhaustion. 

The  following  statement  of  the  law  by 
Dillon,  in  his  work  on  Municipal  Corporations 
(section  80),  has  been  often  quoted  with  ap- 
proval by  this  court,  viz.:  "It  is  a  general 
and  undisputed  proposition  of  law  that  a 
municipal  corporation  jyossesses  and  can  ex- 


ercise the  following  powers,  and  no  others: 
First,  those  granted  in  express  words;  second, 
those  necessarily  or  fairly  Implied  in  or  inci- 
dental to  the  powers  expressly  granted;  third, 
those  essential  to  the  declared  objects  and 
purposes  of  the  corporation,  not  simply  con- 
venient, but  indispensable.  Any  fair,  reason- 
able doubt  concerning  the  existence  of  the 
power  is  resolved  by  the  courts  against  the 
corporation  and  the  power  is  denied."  Win- 
chester V,  Redmond,  03  Va.  711,  25  S.  B.  1001, 
67  Am.  St  Rep.  822;  Wallace  v.  Richmond,  04 
Va.  217,  26  S.  B.  586,  36  L.  R.  A.  554;  Railway 
Co.  V.  Dameron,  05  Va.  545,  28  S.  B.  051;  Dun- 
can V.  Lynchburg,  supra. 

It  is  equally  well-settled  law  that  a  muni- 
cipal corporation  is,  as  a  general  rule,  re- 
stricted to  its  corporate  limits  in  the  exercise 
of  its  corporate  powers.  Duncan  v.  Lynch- 
burg, supra;  Becker  v.  La  Crosse  (Wis.)  75  N. 
W.  84,  40  L.  R  A.  820,  67  Am.  St  Rep.  874; 
Mayor  of  Detroit  v.  Park  Com'rs,  44  Mich. 
602-605,  7  N.  W.  180;  Teideman  on  Mun. 
Corp.  {  62;  2  Dillon  on  Mun.  Corp.  {  565. 

In  Duncan  v.  Lynchburg,  supra,  the  city  of 
Lynchburg  was  operating  a  rock  quarry  out- 
side of  the  city  limits,  in  the  course  of  which 
a  nuisance  was  created,  and  suit  was 
brought  to  recover  damages  of  the  city  by 
reason  of  the  nuisance;  but  it  was  held  that 
the  operation  of  the  rock  quarry  was  ultra 
vires,  and  therefore  the  city  was  not  liable 
in  damages,  the  grounds  upon  which  the 
undertaking  was  held  to  be  ultra  vires  being, 
first  because  neither  the  charter  nor  the  gen-' 
eral  law  gave  the  dty  authority  to  operate 
a  rock  quarry,  and,  second,  because  the  opera- 
tion of  the  quarry  was  carried  on  outside  of 
the  corporate  limits. 

The  general  law  was  the  same  at  the 
time  of  the  accident  out  of  which  this  suit 
arises  at  it  was  when  the  case  of  Duncan 
v.  City  of  Lynchburg,  supra,  arose,  and  the 
charter  of  Harrisonburg  grants  no  power  to 
operate  a  rock  quarry,  either  within  or  with- 
out the  town,  unless  it  arises  by  implication' 
out  of  the  powers  granted  to  keep  its  streets 
in  order,  to  provide  workhouses  and  houses 
of  correction  and  reformation,  and  to  es- 
tablish and  operate  a  sewer  system,  water- 
works, gasworks,  electric  light  works,  etc., 
all  of  which  powers  were  conferred  upon  the 
city  of  Lynchburg  by  its  charter;  so  that 
the  principle  of  law  applied  in  the  case  of 
Duncan  v.  Lynchburg  is  clearly  applicable 
to  this  case. 

In  the  former  case,  speaking  with  refer- 
ence to  the  opinion  expressed  by  Judge  Dil- 
lon that  for  some  purposes,  such  as  for  the 
establishment  of  a  pesthouse  or  a  cemetery, 
a  municipal  corporation  may  acquire  land 
outside  of  its  territorial  boundaries,  the 
opinion  by  Buchanan,  J.,  says:  "If  this  be 
true,  it  must  be  because  the  lands  are  in- 
dispensably necessary  to  enable  it  to  pro- 
tect the  health,  and  well-being  of  its  people." 
And,  further:  "It  might  be  convenient  for  a 
municipal  corporation  to  own  and  operate 
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a  rock  qnanr,  but  Is  manifestly  not  indis- 
pensably necessary  that  it  should  do  so  In 
order  that  It  may  accomplish  the  objects 
of  Its  creation." 

The  case  of  Becker  v.  La  Crosse,  supra.  Is 
an  authority  In  point  here,  not  only  for  the 
proposition  that  a  municipal  corporation  is 
not  liable  In  damages  for  an  ultra  ylres  act, 
but  also  for  the  proposition  that  an  under- 
taking carried  on  by  a  municipality  outside 
of  its  limits  is,  In  the  absence  of  express 
authority,  ultra  vires.  See,  also,  Cavanagh 
T.  Boston  (Mass.)  1  N.  B.  834,  62  Am.  Rep. 
716,  and  Albany  v.  Cundlff,  2  N.  Y.  165. 

Authorities  are  cited  by  the  plaintiff  for 
the  proposition  that  private  corporations  are 
liable  for  damages  arising  out  of  a  tort, 
though  the  act  in  which  the  tort  was  com- 
mitted be  ultra  vires,  but  they  have  no  ap- 
plication here.  While  the  powers  of  a  pri- 
vate corporation  are  bestowed  and  limited 
by  charter,  they  act  for  themselves.  In  their 
own  right,  and  In  the  pursuit  of  gain.  On 
the  other  hand,  municipal  corporations  ex- 
ercise delegated  powers  and  act  through 
their  officials  as  a  local  agency  for  the  ex- 
ercise of  governmental  functions.  With  ref- 
erence to  the  liability  of  municipal  corpora- 
tions for  damages  arising  out  of  the  negli- 
gence of  its  agents,  Judge  Dillon  says:  "To 
create  such  a  liability  It  is  fundamentally 
necessary  that  the  act  done  which  is  In- 
jurious to  others  must  be  within  the  scope 
of  the  corporate  powers,  as  prescribed  by 
charter  or  positive  enactment  (the  extent 
of  which  powers  all  persons  are  bound,  at 
their  peri],  to  know);  in  other  words,  It  must 
not  be  ultra  vires  in  the  sense  that  it  is  not 
within  the  power  or  authority  of  the  corpora- 
tion to  act  In  reference  to  It  under  any  cir* 
Gumstances." 

The  argument  of  the  learned  counsel  for 
the  plaintiff  in  this  case  that  "to  hold  that, 
although  it  is  one  of  the  Imperative,  un* 
escapable  duties  of  the  town  to  keep  its 
streets  In  repair,  yet  all  the  work  and  trans- 
actions incidental  thereto  must  be  wholly 
performed  within  the  corporate  limits  of 
the  town,  would  be  to  impose  must  unfortu- 
hate  limitation  upon  the  town,"  might  be 
much  more  properly  addressed  to  the  law- 
making power  of  the  state  than  to  the  courts. 
It  might  be  convenient,  and  even  profitable, 
for  the  defendant  to  operate  a  rock  quarry 
outside  of  its  corporate  limits,  in  order  to 
obtain  material  suitable  for  repairing  and 
keeping  in  order  its  streets;  but  without 
legislative  authority  it  has  no  power  to  do  so, 
and  clearly  no  such  power  is  in  express 
words  conferred  in  Its  charter,  nor  necessari- 
ly or  fairly  implied  In  or  incidental  to  the 
powers  expressly  granted. 

It  follows  that  the  defendant  was  not 
liable  in  damages  for  the  death  of  the  plain- 
tiff's Intestate,  that  the  demurrer  was  prop- 
erly sustained  by  the  trial  court,  and  that 
tbe  Judgment  must  be  affirmed. 
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WOLVBRTON  v.   HOFFMAN. 

(Supreme  Ck>urt  of  Appeals  of  Virginia.    Nov. 
28,  1905.) 

Dbed^—Oonsteuction— Repugnant  Clauses. 
Where  a  deed  granted,  bargained,  and  sold 
to  the  grantee,  her  heirs  and  assigns,  certain 
described  premises,  a  subsequent  clause,  by 
which  the  grantor  requested  that  the  property 
shoald  be  that  of  W.  and  descend  to  his  chil- 
dren in  case  he  survived  the  grantor  and  gran- 
tee, who  were  husband  and  wife,  was  repugnant 
to  the  fee  conveyed  to  the  grantee  by  the  grant- 
ing clause  of  the  deed,  and  was  therefore  void. 
[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
CSent.  Dig.  Deeds,  §§  268,  439,  440.] 

Error  to  Circuit  CJourt,  Shenandoah  County. 

Ejectment  by  W.  S.  Wolverton  against  S. 
J.  Hoffman.  A  Judgment  was  rendered  in 
favor  of  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

The  deed  referred  to  in  the  opinion  was  as 
follows:  "Witnesseth,  that  for  and  in  con- 
sideration of  the  sum  of  one  dollar  in  hand 
paid  by  the  said  party  of  the  second  part  to 
the  parties  of  the  first  part,  and  in  con- 
sideration of  the  natural  regard  that  the  said 
Wolverton  has  and  bears  for  her,  said  Lean- 
nah  Wolverton,  said  George  Wolverton  has 
granted,  bargained,  and  sold,  and  by  these 
presents  does  grant,  bargain,  and  sell,  to 
said  Leannah  Wolverton,  her  heirs  and  as- 
signs, three  pieces  or  parcels  of  land,"  in- 
eluding  the  land  in  controversy.  Then  fol- 
lowed the  clause:  "It  is  distinctly  under- 
stood by  and  between  the  parties  to  this  in- 
strument that  the  foregoing  conveyance  is 
made  to  be  free  of  and  from  all  debts,  claims, 
and  demands  against  said  George  Wolver- 
ton, or  any  other  husband  that  the  said 
Leannah  Wolverton  may  hereafter  take 
(should  she  survive  her  present  husband),  and 
that  said  Leannah  Wolverton  shall  have  the 
right  to  sell  and  convey  the  property,  or  any 
part  thereof,  at  any  time  that  she  deems  prop- 
er, in  the  interest  of  herself  and  her  hus- 
band, George  Wolverton,  and  execute  a  title 
for  the  real  estate  so  sold,  such  as  is  legal 
for  a  married  woman  to  make,  in  uniting  in 
a  deed  or  other  conveyance,  by  his  Joining  in 
the  deed.  It  is  also  distinctly  understood  by 
and  between  the  parties  to  this  deed  that  I 
request  and  desire  that  said  property  shall 
be  the  property  of  Winfield  Scbtt  Wolverton 
during  his  lifetime,  and  then  to  descend  to 
his  children ;  that  is,  should  he  (W.  S.  Wolver- 
ton) survive  the  said  George  and  Leannah 
Wolverton." 

M.  L.  Walton  and  Barton  &  Boyd,  for  plain- 
tiff in  error.  Tavenner  &  Bauserman,  for  de- 
fendant In  error. 

KEITH,  P.  The  plaintiff  In  error  Insti- 
tuted an  action  of  ejectment  against  S.  J. 
Hoffman  to  recover  a  parcel  of  land  lying  In 
tbe  county  of  Sbennndoab,  and  to  malntaii* 
the  issue  on  his  part  introduced  a  deed  from 
George  Wolverton  to  Leanuuh  Wolverton,  his 


VaO 


WOIiVXBTON  T.  HOFFMAN. 


177 


wife»  by  which  was  oonTejed  certain  real 
and  personal  estate.  It  Is  declared  In  this 
deed  that  "Ht  Is  distinctly  understood  by  and 
between  the  parties  to  this  Instrument  that 
the  foregoing  conreyance  Is  made  to  be  free 
of  and  from  all  debts,  claims,  and  demands 
against  said  George  Wolverton,  or  any  other 
husband  that  the  said  Leannah  Wolverton 
may  hereafter  take  (should  she  Burvlye  her 
present  husband),  and  that  said  Leannah 
Wolyerton  shall  have  the  right  to  sell  and 
convey  the  property,  or  any  part  thereof,  at 
auy  time  that  she  deems  proper.  In  the  In- 
terest of  herself  and  her  husband,  George 
Wolyerton,  and  execute  a  title  for  the  real 
estate  so  sold,  such  as  Is  legal  for  a  married 
woman  to  make,  in  uniting  In  a  deed  or  other 
conveyance,  by  his  joining  In  the  deed.  It 
Is  also  distinctly  understood  by  and  between 
the  parties  to  this  deed  that  I  request  and 
desire  that  said  property  shall  be  the  prop- 
erty of  Wlnfleld  Scott  Wolverton  during  his 
lifetime,  and  then  to  descend  to  his  children; 
that  Is,  should  he  (W.  S.  Wolverton)  survive 
the  said  George  and  Leannah  Wolverton. 
And  the  grantor  hereby  covenants  that  he 
has  the  right  to  convey  the  property  herein 
and  hereby  conv^ed,  that  the  same  Is  free 
from  Incumbrance,  and  warrants  the  title 
to  the  same  generally." 

George  Wolverton  died  In  the  lifetime  of 
his  wife,  and  W.  S.  Wolverton  survived  her. 
By  her  will  she  devises  the  real  estate  In 
controversy  to  Samuel  J.  Hoffman;  and  the 
only  question  before  us  arises  upon  a  con- 
struction of  the  deed  above  quoted. 

The  deed  under  consideration  conveys  In 
plain  and  unambiguous  terms  a  fee  simple 
to  Leannah  Wolverton.  It  then  says  that 
It  Is  "understood  by  and  between  the  parties 
to  this  deed  that  I  request  and  desire  that 
said  property  shall  be  the  property  of  Wln- 
fleld Scott  Wolverton  during  his  lifetime,  and 
then  to  descend  to  his  children;  that  Is, 
should  he  (W.  S.  Wolverton)  survive  the  said 
George  and  Leannah  Wolverton."  W.  S. 
Wolverton  did  survive  George  and  Leannah 
Wolverton,  and  the  contention  is,  upon  the 
part  of  plaintiff  In  error,  that  under  this 
deed  Leannah  Wolverton  took  a  fee,  which, 
in  the  event  of  George  Wolverton  dying  In 
her  lifetime  and  W.  S.  Wolverton  surviving 
her,  was  reduced  to  a  life  estate.  In  sup- 
port of  this  contention,  plaintiff  In  error 
relies  upon  the  Intent  of  the  grantor,  to  be 
gathered  from  reading  the  entire  instrument, 
and  from  which  he  contends  that  It  Is  made 
to  appear  that  It  was  the  Intention  of  George 
Wolverton,  In  the  contingency  mentioned — 
that  is,  that  his  wife  survived  the  grantor 
and  that  W.  S.  Wolverton  survived  her — 
that  she  should  take  only  a  life  estate,  with 
remainder  to  W.  S.  Wolverton  for  life  and 
to  Ms  children  in  fee. 

In  support  of  this  contention  he  places  great 

reliance  upon  the  case  of  Colton  v.  Colton, 

127  U.  S.  300,  8  Sup.  Ot  1164,  32  L.  Bd.  138. 

where  the  will  says:    "I  give  and  bequeath 
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to  my  said  wife,  E.  M.  Colton,  all  of  the  es- 
tate, real  and  personal,  of  which  I  shall  die 
seised  and  possessed  or  entitled  to.  I  recom- 
mend to  her  the  care  of  my  mother  and  sis- 
ter, and  request  her  to  make  such  gift  and 
provision  for  them  as  in  her  judgment  will  be 
best"  The  wife  not  having  made  any 
provision,  the  mother  and  sister  brought  suit, 
and  the  court  held  that  "no  technical  lan- 
guage is  necessary  for  the  creation  of  a  trust 
in  a  will,  and  no  general  rule  can  be  formu- 
lated for  determining  whether  a  devise  or  be- 
quest carries  with  It  the  whole  beneficiary 
Interest,  or  whether  It  Is  to  be  construed  as 
creating  a  trust  •  •  •  If  a  trust  is  suffi- 
ciently expressed  and  capable  of  enforcement, 
it  is  not  invalidated  by  being  called 
•precatory.'  •  •  •  If  the  objects  of  the 
supposed  trust  are  definite  and  the  property 
clearly  pointed  out,  if  the  relations  between 
the  testator  and  the  supposed  beneficiary  are 
such  as  to  indicate  a  moti^ve  on  the  part  of 
the  one  person  to  provide  for  the  other,  and 
if  the  precatory  cl&use,  expressing  a  wish,  au- 
thority, or  recommendation  that  the  donee 
shall  apply  the  property  to  the  proposed 
cestui  que  trust,  warrants  the  Inference  that 
It  is  precatory,  then  it  may  be  held  that  an 
obligatory  trust  is  created,  which  may  be  en- 
forced'In  a  court  of  equity." 

We  are,  however,  in  a  court  of  law,  where 
the  plaintiff  must  recover  upon  the  strength 
of  his  own  title.  We  need  not,  therefore, 
consider  whether  or  not  the  language  creates 
a  trust  for  It  would  be  unavailing  if  such 
were  the  case. 

Plaintiff  in  error  also  relies  upon  what  is 
without  doubt  true,  that  courts,  whether  of 
law  or  of  equity,  in  the  construction  of  writ- 
ten Instruments,  seek  to  gather  the  intention 
from  an  examination  of  the  whole  paper,  and 
not  merely  from  Its  disjointed  parts,  so  as 
to  give  an  effect  to  the  whole.  The  Intention 
of  the  grantor  is  to  be  sought  after,  and,  when 
discovered,  is  to  be  carried  into  effect  if  It 
can  be  done  consistently  with  the  rules  of 
law.  Ck>urts  will  not  only  look  through  the 
entire  deed,  but  will  transpose  words  or  sen- 
tences, if  thereby  they  can  effectuate  the  in- 
tent of  the  grantor  without  defeating  the  In- 
tent in  any  other  part  But  if,  in  a  deed, 
there  be  two  clauses  so  repugnant  to  each 
other  that  they  cannot  stand  together,  the 
first  shall  be  received  and  the  latter  rejected, 
differing  in  this  respect  from  a  will*.  Black- 
well  V.  Blackwell  (N.  C.)  32  S.  B.  677. 

The  rule  upon  the  subject  is  well  expressed 
In  Devlin  on  Deeds,  §  837,  where  it  is  said: 
•*The  intent,  when  apparent  and  not  repug- 
nant to  any  rule  of  law,  will  control  technical 
terms;  for  the  intent,  and  not  the  words,  is 
the  essence  of  every  agreement  In  the  ex- 
position of  deeds,  the  construction  must  be 
upon  the  view  and  comparison  of  the  whole  In- 
strument, and  with  an  endeavor  to  give  every 
part  of  it  meaning  and  effect"  But,  like  most 
rules,  it  has  its  exceptions.  In  section  832a, 
the  same  author  says:    "The  question  is  not 
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always  one  of  Intent,  bnt  of  enforcing  estab- 
lished and  well-defined  principles  of  law/*  In 
that  connection  he  cites  Maker  v.  Lazell,  83 
Me.  662,  22  Atl.  474.  23  Am.  St  Rep.  795, 
where  the  court  says:  "The  defendant  in- 
vokes the  broad  proposition  that.  In  consider- 
ing written  instruments,  courts  should  always 
seek  for  the  actual  intent  of  the  parties,  and 
give  effect  to  that  intent  when  found,  what- 
ever the  form  of  the  Instrument  The  prop- 
osition has  been  stated  perhaps  as  broadly  as 
this  in  text-books  and  judicial  opinions ;  but 
it  is  not  universally  true.  It  is  hedged  about 
by  some  positive  rules  of  law,  which  the  par- 
ties must  heed  if  they  would  effectuate  their 
intent  or  avoid  consequences  they  did  not  in- 
tend. Muniments  of  title,  specially,  are 
guarded  by  positive  rules  of  law,  to  secure 
their  certainty,  precision,  and  permanency. 
If,  in  the  effort  to  ascertain  the  real  intent 
of  the  parties,  one  of  these  rules  is  encounter- 
ed, it  must  control;  for  no  positive  rule  of 
law  can  be  lawfully  violated  in  the  search 
for  intent" 

In  Gasklns  v.  Hunton,  92  Va.  528,  28  S.  B. 
885,  this  court  said:  "It  is  a  settled  rule  of 
construction,  both  in  deeds  and  wills,  that  if 
an  estate  is  conveyed,  or  an  interest  given, 
or  a  benefit  bestowed  In  one  part  of  the  in- 
strument, by  clear,  unambiguous,  and  ex- 
plicit words,  such  estate,  interest  or  benefit 
is  not  diminished  nor  destroyed  by  words  in 
another  part  of  the  instrument  unless  the 
terms  which  diminish  or  destroy  the  estate 
before  given  be  as  clear  and  decisive  as  the 
terms  by  which  it  was  created." 

We  have  seen  that  the  fee  simple  is  con- 
veyed to  Leannah  Wolverton  by  the  deed  un- 
der consideration  in  clear,  unambiguous,  and 
explicit  words.  The  language  relied  upon  to 
reduce  that  interest  from  a  fee  simple  to  a 
life  estate  is  not  apt  and  proper  for  the  crea- 
tion of  any  estate  whatsoever.  It  cannot  be 
said  that  it  diminishes  the  estate  given  by 
language  as  clear  and  decisive  as  that  by 
which  it  was  created. 

The  judgment  of  the  circuit  court  is 
at&rmedi 

(S8  W.  Va.  884) 

FRUM  et  al.  v.  FOX  et  al. 

(Supreme  CJourt  of  Anpeals  of  West  Virginia. 
Nov.  21,  1905.) 

1,  Equity— BiLLr— Multifariousness. 

A  bill  by  the  heirs  of  a  deceased  person 
against  a  parchaser  of  the  decedent's  real  estate 
at  a  sale  thereof  for  nonpayment  of  taxes,  to 
set  aside  the  deed  acquired  under  such  pur^ 
chases  and  to  declare  tne  dower  of  the  widow 
of  such  decedent  In  the  same  land  barred,  is 
mnltifarlouB. 

2.  Taxation  —  Redbkftion  —  AoREEicENT  bt 
Pabties. 

A  purchaser  at  a  tax  sale  of  an  entire  tract 
of  land,  owned  In  separate  parcels  by  himself 
and  two  others,  one  of  whom,  at  the  time  of 
the  purchase,  contributes  for  the  purpose  there- 
of more  money  than  the  proportion  which  his 
share  of  the  land  bears  to  the  whole  tract  with 
the  understanding  and  agreement  that,  as  to 
the  itarts  owned  by  the  purchaser  and  the  par^ 


so  contributing,  the  purchase  shall  opef  ate  as  a 
redemption,  acquires  no  t^le  to  the  land  owned 
by  the  party  so  contributing,  as  against  him. 
3.  Costs— On  Appeal. 

When  a  final  decree,  giving  no  costs  in  the 
court  below,  is  affirmed  in  this  court,  and  no 
necessity  for  remanding  the  cause  exists,  this 
court  will  give  to  the  appellee  his  costs  in  the 
trial  court  as  well  as  his  costs  in  this  court 
(Syllabus  by  the  Ck)urt.) 

Appeal     from    Circuit    Court     Randolph 
County. 
Bill  by  H.   Ll  Frum  and  others  against 

A.  N.  Fox  and  others.  Decree  for  plain- 
tiffs, and  defendants  Margaret  Fox  and  othen 
appeal.    Reversed  in  part 

W.  B.  Maxwell,  for  appellants.  Jas.  A. 
Bent  T.  S.  Bngle,  and  J.  L.  Wamsley,  for 
appellees. 

POFFENBARGBR,  J,  Margaret  Fox,  wid- 
ow, and  T.  J.  and  James  L.  Fox,  adult 
heirs  at  law,  of  A.  N.  Fox,  deceased,  ask 
reversal  of  a  decree  of  the  circuit  court  of 
Randolph  county,  by  which  a  tax  deed,  ac- 
quired by  said  A.  N.  Fox  in  his  lifetime, 
was  set  aside  and  annulled,  at  the  instance 
of  H.  L.  Frum  and  others,  heirs  of  H.  G. 
Frum,  deceased.  Prior  to  his  death  said 
H.  G.  Frum  obtained  by  purchase  from  Lucy 

B.  Corley  68  acres  of  land,  part  of  a  200-acre 
tract,  the  residue  of  which  was  purchased  of 
A.  N.  Fox  and  one  Monohan.  In  December, 
1899,  the  entire  tract  was  sold  by  the  sheriff 
of  said  county  for  nonpayment  of  the  taxes 
thereon  in  the  name  of  said  Corley,  and  pur- 
chased by  Nimrod  Shiflett,  for  $23.96.  Before 
the  purchase  money  was  paid  to  the  sheriff, 
said  Frum  and  A.  N.  Fox  appeared  at  liis 
office,  and  some  arrangement  was  made  by 
which  Shiflett  relinquished  the  benefit  of 
his  purchase,  and  the  sheriff  reported  and 
certified  the  land  as  having  been  sold  to  said 
Fox,  who  was  a  son-in-law  of  Frum.  In 
March,  1901,  Frum  died,  and  in  April  follow- 
ing H.  L.  Frum,  one  of  his  sons,  and  a  resi- 
dent of  Harrison  county,  was  appointed  ad- 
ministrator of  his  estate,  and  A.  N.  Fox  be- 
came the  surety  on  his  bond,  with  the  under- 
standing that  he  (Fox)  should,  as  agent  of 
said  administrator,  take  charge  of  the  per- 
sonal estate  of  the  decedent  and  transact 
business  and  administer  the  estate  as  such 
agent   in  the  name  of  said  administrator. 

On  the  15th  day  of  February,  1901,  Fox 
applied  for,  and  received  from  the  clerk  of 
the  county  court  of  Randolph  county,  a 
deed  for  said  tract  of  land,  and  on  the  3d 
day  of  February,  1902,  said  H.  Lu  Frum  and 
other  heirs  of  said  decedent,  brought  this 
suit  to  set  aside  said  deed,  and  such  proceed- 
ings were  had  that  on  the  5th  day  of  Febru- 
ary, 1904,  it  was  annulled  as  aforesaid.  The 
bill  also  prayed  relief  against  M.  F.  Fltz- 
water,  mother  of  the  plaintiffs  and  widow 
of  H.  G.  Frum.  After  the  death  of  her  hus- 
band,   she   had   married   :  Fltzwater. 

The  prayer  against  her,  based  upon  certain 
allegations  of  the  bill   which  need  not  be 
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mentioned,  was  that  her  dower  be  adjudged 
and  decreed  in  this  canse  to  be  barred.  H. 
L.  Fram  sued  In  hla  own  right  and  as  ad- 
ministrator, and  the  bill  set  out  his  relation 
to  A.  N.  Fox,  as  agent  as  aforesaid,  but  did 
not  pray  any  settlement  with  Fox,  or  decree 
against  him,  otherwise  tiian  for  the  cancel- 
lation of  said  deed.  It  did  allege  the  duty 
of  Fox,  in  view  of  such  agency  and  custody 
of  the  personal  estate,  to  pay  the  taxes  and 
redeem  the  land  from  sale.  Fox  answered 
the  bill,  denying  all  fraud  in  the  procure- 
ment of  the  deed,  and  arerring  notice  to  the 
heirs  of  his  purchase  and  right  to  take  the 
deed.  Soon  after  the  filing  of  this  answer, 
he  died,  and  the  suit  was  reylved  against  his 
administratrix,  widow,  and  heirs.  The  ap- 
pellants answered  the  bill  by  adopting  as 
their  own  the  answer  filed  by  A,  N.  Fox. 
Si.  F.  Fitzwater  appeared  and  demurred  to 
the  bill,  and  the  court  sustained  the  demur- 
rer and  dismissed  it  as  to  her.  Afterwards 
she  set  up  a  claim  under  the  exemption  stat- 
ute to  $200  worth  of  the  personal  property 
of  the  estate  of  H.  G.  Frum  as  his  widow, 
claiming  the  right  to  hold  the  same  exempt 
from  debts  and  liabilities  contracted  by  the 
decedent  In  his  lifetime.  This  claim  she 
assigned  to  Sarah  J.  Smith,  who  brought  a 
suit  In  chancery  for  the  enforcement  of  It 
against  the  administratrix  and  distributees 
of  the  estate  of  A.  N.  Fox.  She  also  con- 
veyed her  claim  for  dower  In  the  real  estate 
to  F.  W.  Smith,  who  brought  a  suit  against 
the  widow  and  heirs  of  A.  N.  Fox  for  as- 
signment of  said  dower.  The  court  made 
one  decree  in  all  three  cases,  overruling  de- 
murrers to  all  the  bills,  setting  aside  said  tax 
deed,  referring  all  three  causes  to  a  com- 
missioner of  the  court  to  take,  state,  and 
report  an  account,  granting  leave  to  the  par- 
ties to  file  answers  before  the  commissioner, 
and  reserving  for  future  adjudication  all 
questions  concerning  the  claim  of  Mary  F. 
Fitzwater  to  have  dower  in  the  land  and 
to  share  In  the  distribution  of  the  personal 
estate. 

In  the  petition  for  this  appeal  multifarious- 
ness in  the  bill  was  relied  upon;  but  in  the 
brief  filed  for  appellants  that  ground  of 
error  Is  expressly  waived.  The  court  is  re- 
quested to  disregard  it  and  pass  upon  the 
setting  aside  of  the  tax  deed  as  If  the  cause 
were  here  on  a  sufficient  bill  for  that  purpose 
alone.  Oounsel  for  appellee  say  the  bill  is 
not  multifarious  In  any  respect  In  view  of 
this  attitude  of  the  parties,  no  inquiry  as  to 
the  sufllciency  of  the  bill  in  that  respect  will 
be  entered  upon.  But  one  competent  witness 
testifies  concerning  the  transaction  between 
Frum  and  Fox,  In  consequence  of  which  the 
sale  was  reported  as  having  been  made  to 
the  latter.  That  witness  is  Shifiett,  who  says 
Frum  and  Fox  came  to  him  on  the  day  after 
he  made  the  purchase,  and  all  went  together 
to  the  sheriff's  office,  where  the  arrangement 
was  consummated.  Upon  application  to  the 
sheriff  to  redeem,  Frum  was  informed  that 


he  could  not  do  so,  but  that,  if  Shifiett  would 
yield  his  rights,  he  would  give  him  a  receipt 
for  the  land,  and  that  Frum  gave  Fox  |10  or 
$11,  and.  Fox  transacted  the  business  with 
the  sheriff,  and  that  both  of  them  talked  to 
the  sheriff  about  redeeming  the  land,  and 
told  him  (witness)  they  had  come  for  the 
purpose  of  redeeming  it  He  further  says 
that  after'  retiring  from  the  sheriff's  office 
they  said  they  had  redeemed  the  land,  and 
asked  the  witness  how  he  had  happened  to 
buy  It  On  cross-examination,  he  said:  '*It 
was  the  understanding  that  day  between 
me  and  them  and  George  Leonard  that  I 
give  away  to  Fox  and  let  him  take  my  place." 
As  the  entire  tract  of  200  acres,  of  which 
Frum  owned  only  68  acres  and  Fox  and 
Monohan  the  residue,  in  relative  quantities 
not  disclosed,  was  purchased,  it  is  clear 
that  Frum  gave  Fox  an  amount  of  money 
amply  sufficient  to  pay  his  portion  of  the 
purchase  money.  He  owned  less  than  one- 
third  of  the  land,  and  the  whole  amount  of 
purchase  money  was  a  few  cents  less  than 
$24,  so  that  Frum's  share  of  it  was  less  than 
$10,  the  lowest  amount  mentioned  by  the 
witness  as  having  been  given  by  him  to 
Fox.  In  view  of  this  circumstance,  the  re- 
lationship of  the  parties,  and  the  declara- 
tions made  by  them  on  the  occasion  of  this 
transaction,  we  are  of  the  opinion  that  there 
was  no  Intention  on  the  part  of  either  Frum 
or  Fox  that  a  deed  should  ever  be  taken  by 
the  latter,  and  that  they  intended  the  pay- 
ment of  the  money  to  operate  as  a  redemp- 
tion of  the  land  from  sale  and  delinquency, 
and  that  the  court  properly  held  that  Fox 
had  fraudulently  and  wrongfully  procured 
the  execution  of  the  tax  deed.  The  deed  re- 
cites a  sale  of  the  entire  200  acres,  including 
Fox's  own  land,  as  well  as  that  of  Frum  and 
Monohan.  At  the  time  the  deed  was  made, 
all  except  the  GS  acres  had  been  redeemed. 
Hence  Fox  must  have  redeemed  from  him- 
self his  own  land  and  allowed  Monohan  to 
redeem  his.  The  Monohan  interest  may  have 
afforded  some  reason  for  treating  the  tran- 
saction as  a  purchase  as  to  his  land,  but  no 
reason  is  perceived  why  it  should  have  been 
so  regarded  in  so  far  as  it  affected  the  lands 
of  Frum  and  Fox,  since  Fox  was  to  pay  the 
taxes  on  his  own  portion  of  the  land  and 
Frum  had  furnished  him  an  amount  amply 
sufficient  to  pay  the  taxes  on  the  68  acres. 
As  no  provision  of  the  statute  authorized  the 
sheriff  to  allow  a  redemption  of  part  of  the 
200-acre  tract,  by  p^ment  of  part  of  the 
taxes  thereon,  it  was  necessary  to  take  an 
assignment  of  Shifiett's  purchase,  in  order  to 
have  the  highest  and  best  remedy  against 
Monohan  for  the  taxes  on  his  part  ot  the 
land.  Neither  Frum  nor  Fox  could  redeem 
part  of  the  land  at  the  sheriff's  office.  The 
sheriff  had  no  authority  to  release  the  state's 
security  for  any  of  the  taxes.  Smith  v. 
Tharp,  17  W.  Va.  221.  But,  after  purchase, 
redemption  of  part  could  be  allowed  by  the 
purchaser  to  Monohan,  if  he  desired  to  re- 
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deem,  antS,  If  not,  his  land  conld  be  held  tin- 
iler  the  pnrchase,  since  there  was  no  tenancy 
In  common  or  other  confidential  relation. 

Be  this  as  it  may,  the  sltnatlon  in  which 
these  parties  found  themselves  at  the  sherifTs 
ofllce,  respecting  this  land,  makes  It  highly 
probable,  if  not  certain,  that  there  was  no 
intention  to  ^ect  a  purchase  otherwise  than 
in  trust,  except  as  to  the  land  owned  by 
Monohan.  As  to  Frum's  land  and  his  own. 
Fox's  purchase  from  Shiflett  was  intended 
to  operate  as  payment  of  the  taxes,  and  as 
to  Monohan's  as  a  purchase,  and  it  was  never 
contemplated  that  Fox  should  take  a  deed 
for  his  own  or  Frum's  land.  Frum  had  a 
deed  from  Gorley,  fully  describing  Ms  land 
and  affording  the  means  of  a  simple,  easy 
redemption  without  any  expense,  and  no 
money  was  due  from  him.  Had  Monohan 
failed  to  redeem,  a  deed  for  his  land  alone 
could  have  been  taken,  Just  as  In  the  case 
of  Frum's.  It  is  not  intended  here  to  say 
an  owner  of  part  of  a  tract  of  land,  sold  as 
this  one  was,  has  a  right  to  redeem  his  part 
by  payment  of  part  of  the  taxes  or  purchase 
money,  but  only  that  he  may  do  so  with  the 
consent  of  the  purchaser,  and  that  such  con- 
sent may  be  in  the  form  of  an  antecedent 
agreement,  contemporaneous  with  the  pur- 
chase. Viewing  the  case  in  the  light  of  all 
the  circumstances  and  the  testimony  above 
quoted,  our  conclusion  is  that  the  purchase 
was  intended  to  operate  as  a  redemption 
as  regards  the  land  in  question.  A  purchase 
by  an  agent  Is  said  to  so  operate.  William- 
son V.  Russell,  18  W.  Va.  612,  .625 ;  Curtis  v. 
Borland,  35  W.  Va.  124,  12  S.  B.  lllS;  Bat- 
tin  V.  Woods,  27  W.  Va.  58;  State  v.  Eddy, 
41  W.  Va.  95,  23  S.  E.  629 ;  Cooley  on  Taxa- 
tion, 964;  Blackwell,  Tax  Titles,  S  666. 
Whether  It  does,  or  makes  the  purchaser  a 
trustee  for  the  owner,  Is  ordinarily  not  very 
material,  since  the  result  is  practically  the 
same.  Cain  v.  Brown,  64  W.  Va.  656,  664,  46 
S.  E.  579.  This  decree  canceled  the  tax  deed, 
and  thus  left  Frum's  deed  from  Corley  In 
force,  and  thereby  put  the  title  back  in 
Frum's  heirs  as  effectually  as  If  a  convey- 
ance to  them  by  Fox's  heirs  had  been  en- 
forced. 

Failure  of  the  court  to  require  repayment 
of  the  purchase  money  and  expense  as  a 
condition  precedent  to  the  annuUment  of  the 
deed  is  assigned  as  error ;  but  as  no  purchase 
money  is  due  and  the  expenses  were  incurred 
without  necessity  and  in  violation  of  the 
agreement  of  the  parties,  the  court  did  not 
err  in  this  respect  This  Is  not  the  ordinary 
case  of  an  adverse  purchase  under  defective 
proceedings.  In  substance  and  effect  it  was 
a  valid  purchase  to  hold  in  trust  which  the 
courts  say  amounts  to  a  redemption,  and 
a  trustee  Is  certainly  not  entitled  to  expenses 
Incurred  In  the  violation  of  his  trust  and 
in  no  sense  connected  with  the  performance 
or  execution  thereof.  The  dismissal  of  the 
bill  as  to  M.  F.  Fitzwater  la  made  the  sub- 


ject of  a  cross-assignment  of  error  by  coun- 
sel for  the  appellee;  It  being  Insisted  that 
the  two  objects  disclosed  by  the  bill,  can- 
cellation of  the  tax  deed,  and  barring  the 
dower  right,  were  not  inconsistent  They 
are  undoubtedly  wholly  foreign  to  each  other. 
The  tax  deed  stood  in  the  way  of  the  claim 
of  the  widow,  as  well  as  that  of  the  heirs. 
Against  it  they  made  common  cause,  for. 
In  order  to  obtain  any  title  or  Interest  in 
the  land,  they  must  get  rid  of  it  This  made 
an  Issue  between  the  widow  and  heirs,  on 
one  side,  and  Fox,  on  the  other.  Involving 
pleadings  and  evidence  which  had  no  relation 
whatever  to  the  claim  to  dower.  The  Issue 
between  the  widow  and  heirs  respecting  the 
dower  is  wholly  different,  and  with  that  Fox 
has  nothing  to  do.  When  the  matter  de- 
manded against  one  defendant  is  separate, 
distinct  and  unconnected  with  the  matter 
demanded  against  another,  and  neither  is 
interested  in  the  defense  to  be  made  by  the 
other,  the  bill  asserting  such  different  de- 
mands is  multifarious.  Stuart  v.  Coalter,  4 
Rand.  74,  15  Am.  Dec.  731.  Two  distinct 
grounds  of  equitable  relief  between  the  s€une 
parties  cannot  be  Joined  in  one  bill.  Zell 
Guano  Co.  v.  Heatherly,  38  W.  Va.  409,  18 
S.  E.  611.  See,  also,  Shaffer  v.  Fetty,  30 
W.  Va.  248,  4  S.  B.  278 ;  Crlckard  v.  Crouch's 
Adm'rs,  41  W.  Va.  503,  23  S.  B.  727;  Petty 
V.  Fogle,  16  W.  Va.  497. 

As  the  matters  of  the  settlements  of  the 
estates  of  Frum  and  Fox,  decedents,  are  not 
germane  to  this  bill,  so  as  to  make  them 
properly  cognizable  In  this  suit  and.  If  they 
were,  the  pleadings  In  the  cause  show  that 
the  sole  object  of  the  suit  Is  to  get  rid  of  the 
tax  deed,  no  decree  of  reference  could  proper- 
ly be  made  In  this  cause.  Whether  such 
decree  Is  necessary  or  proper  In  either  of 
the  other  two  causes  cannot  now  be  deter- 
mined; for  there  Is  no  final  decree,  as  yet 
in  either  of  them,  and  this  appeal  has  pot 
brought  either  of  them  up.  The  allegations 
of  the  bill,  all  considered,  show  clearly  that 
the  matters  of  administration,  personal  es- 
tate, and  agency  in  Fox  were  set  forth  for 
the  purpose  of  showing  duty  on  his  part  to 
redeem  the  land  from  his  own  purchase  at 
the  tax  sale.  For  this  purpose,  they  were  not 
necessary,  and  probably  not  sufficient  though 
we  do  not  so  decide. 

For  the  reasons  above  stated,  so  much  of 
the  decrees  aforesaid  as  dismisses  the  bill 
as  to  M.  F.  Fitzwater  and  sets  aside  and  an- 
nuls said  tax  deed  will  be  affirmed,  and  a  de- 
cree entered  here  requiring  the  appellants  to 
pay  to  the  appellees  their  costs  in  the  circuit 
court  by  them  expended  in  and  about  the 
prosecution  of  this  suit  in  respect  to  mat- 
ters cognizable  In  it  as  well  as  their  costs  in 
this  court  and  in  all  other  respects  the  de- 
cree of  February  5,  1904,  In  so  far  as  it  af- 
fects this  cause,  will  be  reversed,  all  of  which 
will  be  certified  to  said  circuit  court 
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<Sapreme  Court  of  Appeals  of  West  VirglnU, 
Nov.  7,  1905.) 

1.  CBIMI17AL  Law — Renditiow  or  Judgmbw^— 
Presence  of  I>efendant. 

It  is  error  to  render  judgment  of  imprison- 
ment in  any  case  in  the  absence  of  the  defend- 
ant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16^ 
Cent.  Dig.  Criminal  Law,  $  2511.] 

2.  Indictment — Requisites. 

An  indictment  under  a  statute  must  state 
all  the  circumstances  which  constitute  the 
definition  of  the  offense  in  the  statute,  so  as  to 
bring  the  defendant  precisely  within  it 

{Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  §  286.J 

3.  Cbuonai.  Law  —  Appeal  —  NfXTESSirr  fob 
Motion  in  Abbest. 

Anything  which  is  good  cause  for  arresting 
a  Judgment  is  good  cause  for  reversing  it,  though 
no  motion  in  arrest  is  made. 
4^  Saick — ^AppxAii — Reyxbsal. 

Although  no  demurrer  was  interposed  or 
motion  in  arrest  of  judgment  made,  if  the  in- 
dictment is  so  defective  tliat  it  could  not  be 
properly  prosecuted,  a  judgment  thereon  will  be 
reversed. 

[Ed.  Note. — For  cases  in  point  see  voL  15, 
Cent  Dig.  Criminal  Law,  S  2627.] 

Brumon,  P.,  and  Sanders,  J.,  dissenting. 
(Syllabus  by   the  Court) 

Error  to  Circuit  Court,  Tyler  County. 

James  F.  Dolan  was  convicted  of  violation 
of  the  liquor  law,  and  brings  error.  Re- 
versed. 

John  A.  Howard,  Matheny  &  Smith,  Y.  B. 
Archer,  and  F.  L.  Blackmarr,  for  plaintiff  in 
error.    The  Attorney  General,  for  the  State. 

McWHORTBE,  J.  At  the  April  tettn, 
1805,  of  the  circuit  court  of  Tyler  county, 
three  Indictments  were  returned  by  the  grand 
jury  against  James  F.  Dolan,  numbered  1, 
2,    and    3,    respectively,    for    misdemeanor, 

charging  that  "Jas.  F.  Dolan,  on  the 

day  of  September,  ISM,  In  the  county  of 
Tyler,  aforesaid,  and  within  one  year  next 
preceding  the  finding  of  this  indictment,  did 
unlawfully  ke^  and  maintain  a  common  and 
public  nuisance,  by  then  and  there  knowingly 
permitting  intoxicating  liquors  to  be  vended 
and  sold  contrary  to  law  in  a  certain  building 
known  as  the  'Arlington  Hotel,*  situate  in  the 
county  of  Tyler,  as  aforesaid,  and  then  and 
there  the  property  of  the  said  Jas.  F.  Dolan, 
against  the  peace  and  dignity  of  the  state.'' 
This  Is  indictment  No.  1,  and  the  other  in- 
dictments were  the  same,  except  the  date 

therein  alleged;  No.  2  alleging  "the  

day  of  January,  1805,"  and  No.  3  "the 

day  of  February,  1805."  On  the  15th  day  of 
August,  at  the  August  term  of  said  court, 
when  the  first  case  was  called,  "the  defend- 
ant, by  his  attorney,  pleaded  not  guilty"; 
to  which  the  prosecuting  attorney  replied 
generally.  A  jury  was  impaneled  and  sworn 
and,  having  heard  the  evidence,  returned  a 
verdict  finding  the  defendant  guilty,  as 
charged  In  the  Indictment  The  court  as- 
sessed the  fine  against  the  defendant  upon 


the  verdict  of  the  Jury  at  $100,  and  gave 
Judgment  accordingly,  and  also  a  Judgment 
that  the  defendant  be  Imprisoned  in  the 
county  Jail  of  Tyler  county  for  the  term  of 
30  days,  and  on  the  same  day,  August  15, 
1895,  on  Nos.  2  and  3,  the  defendant,  by  his 
attorney,  pleaded  guilty  in  each  of  said 
causes;  **whereupon  the  court,  proceeding  to 
render  Judgment  against  the  defendant  in 
each  of  said  causes,  upon  his  said  confession, 
doth  ascertain  and  fix  the  fine  at  one  hundred 
dollars  in  each  of  said  causes.  Therefore,  it 
is  considered  by  the  court  that  the  state  of 
West  Virginia  recover  against  the  defendant 
one  hundred  dollars,  fine  In  each  of  said 
causes,  assessed  and  fixed,  as  aforesaid,  and 
her  costs  of  prosecution  by  her  in  each  of 
said  causes  expended.  And  it  is  further 
considered  by  the  court,  and  accordingly 
ordered,  that  the  defendant,  James  F.  Dolan, 
be  imprisoned  in  the  county  Jail  of  this 
county  for  the  term  of  thirty  days.  And  It  is 
ordered  that  the  terms  of  Imprisonment  Im- 
posed on  the  defendant,  James  F.  Dolan,  by 
this  and  the  preceding  Judgment,  shall  be  in- 
fiicted  upon  him  in  regular  succession,  ac- 
cording to  the  number  of  indictments  upon 
which  said  judgment  were  rendered.  And  it 
is  further  considered  by  the  court  that  the 
certain  building  mentioned  in  the  indictments 
known  as  the  'Arlington  Hotel,'  situate  in 
the  county  of  Tyler,  in  the  town  of  Sisters- 
ville,  be  abated  and  closed  up  as  a  place  for 
the  sale  of  spirituous  liquors  contrary  to 
law;  and  the  sheriff  of  said  county,  taking 
a  copy  of  this  order,  shall  abate  and  close 
up  said  building,  in  pursuance  of  this  judg- 
ment, as  a  place  for  the  unlawful  sale  of  such 
liquors,  and  keep  the  same  so  closed  for  such 
purpose."  This  is  all  that  appears  from  the 
record  In  the  case.  The  defendant  presented 
his  petition  to  one  of  the  Judges  of  this 
court,  praying  for  a  writ  of  error  and  super- 
sedeas to  the  said  two  Judgments  rendered  on 
the  15th  day  of  August,  1895,  which  were 
awarded.  The  defendant  says  the  court 
erred  In  its  judgment  directing  the  Im- 
prisonment of  defendant  for  a  term  of  30 
days.  It  is  also  contended  that  the  indict- 
ments, and  each  of  them,  are  bad  for  uncer- 
tainty. No  brief  has  been  filed  on  behalf  of 
the  state  in  this  casa  In  State  v.  Campbell, . 
42  W.  Va.  248,  24  S.  B.  875  (Syl.,  point  4), 
it  Is  held:  **A  defendant  may  appear  by 
counsel  in  any  misdemeanor  case,  although  it 
be  punishable  by  imprisonment,  but  in  no 
case  can  there  be  judgment  of  Imprisonment 
without  having  the  defendant  present  at  its 
rendition."  The  authorities  are  uniform  that 
Judgment  of  imprisonment  cannot  be  rendered 
in  the  absence  of  the  defendant.  King  v. 
Harrison  &  Duke,  12  Modem  Reports,  157; 
Com.  V.  Crump.  1  Va.  Cases,  172,  175;  1 
Chitty's  Criminal  Law,  695,  and  cases  cited  in 
note  "b" ;  People  v.  Taylor,  3  Denio  (N.  Y.)  91, 
98;  People  v.  Wlnchell,  7  Cow.  525.  See 
note  "b"  at  the  end  of  the  case.  In  the  last 
case  cited  it  is  said:    "Sentence  of  the  slight- 
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est  corporal  punishment  cannot  be  given  In 
absentia."  Son  y.  People,  12  Wend.  344; 
Tracy's  Case,  26  Yt  93;  Rex  v.  Harris,  1 
Raymond,  267. 

It  Is  farther  claimed  that  the  court  erred  in 
ordering  the  hous^  closed  as  a  nuisance. 
In  section  277,  1  Bish.  Cr.  Proc.,  it  is  said: 
"The  Judgment  to  abate  a  nuisance  can  be 
rendered  only  when  the  defendant  is  pres- 
ent"; citing  Reg.  v.  Chichester,  2  Den.  C.  0. 
458,  8  E^g.  L.  &  Eq.  284. 

It  is  contended  by  plaintiff  in  error  that  the 
indictments  are  wholly  insufficient,  in  that  no 
offense  is  charged  therein ;  that  it  is  not  suffi- 
cient to  allege  that  the  defendant  kept  and 
maintained  a  common  public  nuisance,  by 
'*then  and  there  knowingly  permitting  Intoxi- 
cating liquors  to  be  vended  and  sold  contrary 
to  law."  The  indictments  fail  to  allege  in 
what  respect  the  sale  was  contrary  to  law. 
This  kind  of  indictment  has  been  held  insuffi- 
cient in  State  v.  Brewing  Co.,  53  W.  Va. 
591,  45  S.  E.  924,  where  the  sufficiency  of 
an  indictment  similar  to  the  ones  at  bar  is 
discussed.  See,  also,  Cohen  v.  King  Knob 
Club  (W.  Va.)  46  S.  B.  799.  "An  indictment 
on  a  statute  must  state  all  the  circumstances 
which  constitute  the  definition  of  the  offense 
In  the  act,  so  as  to  bring  the  defendant  pre- 
cisely within  it"  Hampton's  Case,  3  Grat 
590;  State  v.  Whitter,  18  W.  Va.  306;  Glass' 
Case,  33  Grat.  827;  Youngs'  Case,  15  Grat 
664.  In  Matthews  Case.  18  Grat  989  (SyU 
point  3),  it  is  held:  "Anything  which  is  good 
cause  for  arresting  a  judgment  is  good  cause 
for  reversing  it  though  no  motion  in  arrest 
is  made."  This  proposition  was  approved  in 
Randell's  Case,  24  Grat  646,  and  in  Lemon's 
Case,  4  W.  Va.  765,  757,  6  Am.  Rep.  293;  also 
in  State  v.  Miller,  6  W.  Va.  600,  and  in  State 
V.  McClung,  35  W.  Va.  280,  286,  13  S.  B.  654. 
Although  there  was  no  demurrer  or  motion 
in  arrest  of  Judgment,  the  indictments  being 
fatally  defective,  either  a  demurrer  or  motion 
in  arrest  of  Judgment  must  have  been  sus- 
tained if  interposed;  besides,  the  Judgments^ 
being  illegal,  must  be  reversed,  and  the  indict- 
ments quashed. 

BRANNON,  P.  (dissenting).  Judge  SAN- 
DERS and  I  dissent  for  the  reason  that  to 
two  indictments  the  defendant  pleaded  guilty, 
and,  as  to  the  third,  took  no  exception  to  the 
indictment  by  demurrer  or  motion  in  arrest 
of  Judgment  We  grant  that  on  demurrer 
the  indictments  would  be  bad,  but  only  in  a 
matter  of  specification.  They  change  sub- 
stantially an  offense,  only  lacking  in  specify- 
ing the  kind  of  sale,  whether  on  Sunday,  to 
an  infant  to  one  intoxicated,  or  otherwise. 
It  is  going  far  to  say  that  one  confessing 
himself  guilty  under  such  an  indictment 
should  be  let  off.  He  waived  such  defect 
We  are  unwilling  to  cast  aside  the  confession 
on  two  indictments  and  the  verdict  on  the 
other.  We  are  willing  to  reverse  the  Judg- 
ment, but  not  willing  to  quash  the  indict- 


ments. We  would  reverse  the  Judgment,  and 
remand  the  causes  to  the  circuit  court  with 
direction  to  award  writs  of  capias  ad  andien- 
dum  Judicium,  and  proceed  to  render  such 
Judgments  upon  the  confessions  and  verdict 
as  the  court  may  see  proper.  If  a  defendant 
is  not  in  court  when  sentence  of  Jail  is  made, 
what  writ  is  there  to  hunt  him  and  put 
him  in  Jail?  I  do  not  know  any.  State  v. 
Campbell,  42  W.  Va.  247,  24  S.  E.  875.  says 
that  no  Imprisonment  can  be  imposed  until 
he  is  brought  into  court  under  a  capias  to 
hear  Judgment 


(68  W.  Va.  no 
ROBERTS   v»   HICKORY    CAMP   (X>AL   & 
COKE  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  7,  1905.) 

1.  JUSTIOES  OF  THE  PXACE — ^JxmiSDICTION. 

Justice's  courts  in  this  state  are  statutory 
courts  of  limited  jurisdiction,  and  are  not  courts 
of  record. 

[Ed.  Note. — For  cases  in  point  see  vol.  31, 
C^t  Dig.  Justices  of  the  Peace,  §  71.] 

2.  Same — Pabties  Defendant. 

A  justice  is  without  jurisdiction  in  an  ac- 
tion brought  by  him  against  a  defendant  who 
is  a  resident  of  this  state,  but  not  of  the  county 
in  which  the  action  is  brought;  the  cause  of 
action  having  arisen  in  the  county  of  defend- 
ant's residence. 

[Ed,  Note. — ^For  cases  in  point  see  vol.  31, 
Cent  Dig.  Justices  of  the  Peace,  §§  143-147.] 

3.  Same — Attachment. 

And  in  such  case,  the  justice,  being  without 
jurisdiction  in  the  principal  action,  acquirea 
no  jurisdiction  by  attachment  and  garnishment 
of  the  debtor  of  the  defendant  in  the  justice's 
county. 

[Ed.  Note. — ^For  cases  in  point  see  voL  31, 
Cent  Dig.  Justices  of  the  Peace,  §9  177.  17a] 

4.  Same. 

The  justice  being  without  jurisdiction,  his 
judgment  in  the  principal  action,  as  well  as 
that  upon  the  attachment  and  garnishment,  is 
void. ' 

[B3d.  Note. — For  cases  in  point,  see  vol.  31, 
Cent  Dig.  Justices  of  the  Peace,  §  374.] 

5.  Gabnishment — ^Patment  by  Gabnisheb — 
Void  Judgment. 

And  the  payment  of  the  money  due  from  the 
garnishee  to  the  defendant  on  the  order  of  the 
Justice  is  no  protection  to  the  garnishee. 
d.  Judgment — ^Attack  on  Void  Judgment. 

A  void  judgment  may  be  declared  to  be 
void  in  any  court  in  which  it  may  be  presented, 
whether  in  a  direct  or  collateral  proceeding. 

[Ed.  Note. — For  cases  in  point  see  vol.  30, 
Cent  Dig.  Judgment  §S  919,  920.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Kanawha  Ck>unty. 

Action  by  William  M.  Roberts  against  the 
Hickory  Camp  Coal  &  Coke  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings 
error.    Reversed. 

W.  S.  Laidley,  for  plaintiff  in  error.  T. 
S.  Clark  and  A.  W.  McDonald,  Jr.,  for  de- 
fendant In  error. 

McWHORTER,  J.  William  M.  Roberta 
brought  his  action  against  the  Hickory  Camp 
CJoal  &Ck)ke  Company,  a  corporation,  before 
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Justice  E.  H.  Ball  of  Kanawha  county,  for  a 
balance  of  $283.25,  dae  on  a  contract,  with 
Interest  from  July  8,  1904.  The  defendant 
appeared  and  filed  Its  answer,  admitting  the 
dalm  of  plaintlCt,  but  setting  up  the  fact  that 
it  was  served  with  a  suggestion  In  a  certain 
suit  pending  before  J.  B.  Ghampe,  a  justice 
of  Fayette  county,  in  which  the  Imperial 
Colliery  Company  was  plaintiff  and  the  said 
Roberts  was  defendant,*  requiring  It  to  show 
what  was  due  from  it  to  Roberts;  that  after- 
wards In  said  suit  it  was  ordered  to  pay 
to  the  Imperial  Colliery  Company  the  sum 
of  $272^,  the  amount  of  the  judgment  of 
the  Imperial  Colliery  Company  rendered 
against  Roberts  In  said  suit,  which  amount 
was  paid  by  the  defendant.  Hickory  Camp 
Coal  &  Coke  Company,  to  R.  R.  Huddleston, 
deputy  sheriff  of  Payette  county,  on  the 
eth  of  February,  1904,  under  an  execution 
then  In  his  hands;  and  admitting  that  it  still 
owed  to  plaintifT,  Roberts,  the  sum  of  $11, 
which  It  was  ready  to  pay.  PlalntlflP,  Rob- 
erts, filed  a  replication  to  the  said  plea  or 
answer  of  defendant,  averring  that  the  pay- 
ment set  up  by  the.  defendant,  claiming  to 
hare  been  made  on  a  judgment  rendered  by 
the  Fayette  county  justice,  was  no  payment 
of  the  debt  sued  for,  and  admitted  by  the  said 
plea  to  have  been  due  and  payable  to  plain- 
tiff, because  there  was  no  valid  judgment 
rendered  against  plaintiff  by  the  Fayette 
county  justice,  in  favor  of  the  Imperial 
Colliery  Company,  for  want  of  jurisdiction; 
that  plaintiff,  Roberts,  had  always  been  a 
resident  of  the  state  of  West  Virginia,  and 
was  then,  and  had  been  for  years  past,  a 
resident  of  Kanawha  county,  W.  Va.;  that 
no  summons  or  other  process  was  ever  served 
upon  him  at  any  time,  or  in  any  manner, 
in  said  action  of  the  Imperial  Colliery  Com- 
pany against  him;  that  he  never  liad  any 
notice  of  said  action  or  said  judgment  until 
the  defendant  set  up  the  same  as  defense 
in  this  case;  that  the  justice  In  Fayette 
county  never  obtained  jurisdiction  of  said 
Roberts  In  said  action,  and  could  not  render 
any  valid  judgment  therein,  and  could  not 
legally  have  directed  the  defendant  In  this 
case  to  pay  such  judgment  without  having 
such  jurisdiction,  and  that  all  that  was  done 
by  said  Fayette  county  justice  was  without 
jurisdiction  and  without  authority  of  law, 
and  was  null  and  void,  and  denied  the  exist- 
ence of  any  valid  judgment  rendered  against 
him  by  said  justice  in  the  action  mentioned 
In  defendant's  plea,  and  denied  that  the 
payment  claimed  by  the  defendant  In  an- 
swer to  the  suggestion  was  any  payment 
whatever  of  the  debt  here  sued  for,  and 
denied  that  he  ever  authorized  the  defend- 
ant to  pay  anything  whatever  to  the  Im- 
perial Colliery  Company,  and  denied  that  he 
owed  the  Imperial  Colliery  Company  anything, 
and  prayed  judgment  for  the  amount  sued  for, 
and  for  which  the  defendant  admitted  It  had 
owed  him.  Upon  the  hearing.  Justice  Ball 
held  that  the  justice  of  Fayette  county  had 


no  jurisdiction  to  render  any  judgment,  or  to 
make  an  order  for  the  Hickory  Camp  Coal 
&  Coke  Company  to  pay  said  judgment,  and 
that  the  judgment  and  order  against  the 
garnishee  were  null  and  void,  and  that 
the  payment  claimed  to  have  been  made  by 
the  defendant  was  no  payment  of  the 
Roberts'  debt  against  it,  and  gave  judgment 
for  the  amount  sued  for,  $283.25.  The  de- 
fendant took  the  case  by  appeal  to  the  cir- 
cuit court  of  Kanawha  county,  where  on 
the  13th  of  June,  1905,  the  case  was  heard, 
and  the  following  order  entered:  •'This  ac- 
tion came  up  on  appeal  taken  by  the  de- 
fendant from  the  judgment  of  a  justice  of 
Kanawha  county,  and,  neither  party  desiring 
a  jury,  the  same  Is  submitted  to  the  court, 
and  the  same  was  heard  upon  the  pleadings 
made  up  before  the  justice,  to  wit,  the  com- 
plaint of  the  plaintiff,  the  answer  of  the 
defendant,  and  the  replication  of  the  plain- 
tiff, all  In  writing  and  filed  herein.  That 
the  evidence  adduced  by  the  defendant  was 
the  record  of  the  case  of  Imperial  Colliery  Co. 
V.  Wm.  Roberts,  tried  before  Justice 
Champe,  In  Fayette  county,  W.  Va.,  in  which 
record  is  herein  filed,  and  the  evidence  ad- 
duced by  the  plaintiff  was  the  affidavit  of 
W.  Roberts,  sworn  to  February  17,  1905, 
which  Is  filed  herein,  and,  by  agreement  be- 
tween the  parties  to  this  cause,  said  affidavit 
was  read  as  the  testimony  of  said  Roberts 
herein,  and  this  was  the  only  testimony 
adduced  on  the  trial.  The  defendant  ob- 
jected to  the  testimony  of  Roberts,  not  be- 
cause of  its  form  in  affidavit  but  to  the  Illegal- 
ity thereof,  which  objection  was  overruled 
by  the  court,  to  which  ruling  the  defendant 
excepted.  That  this  action  was  for  the  sum 
of  1283.25,  and  the  defendant  admitted  that 
it  had  been  indebted  to  the  plaintiff  in 
that  amount,  but  claims  that  It  had  paid 
the  sum  of  $272.20  on  August  23,  1904,  on 
a  suggestion  issued  In  the  said  case  of  the 
Imperial  Colliery  Co.  v.  W.  Roberts  on  a  judg- 
ment rendered  by  the  justice  in  Fayette 
county,  and  which  payment  It  was  claimed 
by  the  plaintiff  was  no  payment  whatever. 
This  court,  upon  consideration  of  the  plead- 
ings, the  evidence,  and  the  argument  of 
counsel  of  both  plaintiff  and  defendant,  is 
of  opinion  that  the  said  payment  claimed 
to  have  been  made  was  valid  payment,  and 
the  defendant's  indebtedness  to  the  plain- 
tiff should  be  reduced  to  that  extent."  Then 
follows  judgment  in  favor  of  the  plaintiff, 
Roberts,  against  the  Hickory  Camp  Coal  & 
Coke  Company  and  Citizens'  Trust  &  Guar- 
anty Company  of  West  Virginia,  parties  to 
the  appeal  bond,  the  sum  of  $11.05,  balance 
due  plaintiff  after  deducting  the  sum  of 
$272.20.  To  which  finding  and  judgment  of 
the  court  plaintiff  excepted,  and  procured 
a  writ  of  error  to  said  judgment  from  one  of 
the  judges  of  this  court 

The  crucial  question  involved  in  this  case 
is  whether  Justice  Champe  had  jurisdiction 
to  enter  judgment  in  the  action  of  the  Impe- 
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rial  Colliery  Company  against  Roberts  In 
Fayette  county.  "The  Jurisdiction  of  Jus- 
tices of  the  peace  is  purely  statutory.  They 
have  only  such  Judicial  powers  as  have  been 
expressly  conferred  upon  them  by  statute. 
The  courts  of  Justices  not  being  courts  of 
record  or  of  general  Jurisdiction,  there  is 
no  presumption  in  favor  of  Jurisdiction  when 
the  record  does  not  disclose  iV*  18  Am.  & 
B.  E.  L.  (2d  Ed.)  17,  and  cases  there  cited. 
Section  16,  c.  50,  Code  1809,  clearly  defines 
the  clyil  Jurisdiction  of  Justices,  in  which 
It  provides :  "Shall  not  extend  to  any  action 
unless  the  cause  of  action  arose  in  his  county, 
or  the  defendant,  or  one  of  the  defendants, 
resides  therein,  or  being  a  non-resident  of 
the  state,  is  found,  or  has  property  or  ef- 
fects within  the  county."  The  return  of,  the 
officer  on  the  original  summons  shows  that 
Roberts  was  not  found  in  Fayette  county, 
as  also  the  return  of  the  second  summons, 
and  the  record  contains  not  a  word  with  ref- 
erence to  the  residence  of  Roberts  in  Fayette 
county,  or  that  the  cause  of  action  accruing 
to  the  Imperial  Colliery  Company  against 
Roberts,  or  any  part  of  it,  arose  in  said  coun- 
ty. The  testimony  of  Roberts  is,  and  the 
fact  is  conceded,  that  he  resides,  and  has 
resided  for  the  last  eight  or  nine  years,  In 
Kanawha  county,  and  that  he  was  never  a 
nonresident  of  the  state  of  West  Virginia; 
that  no  summons  was  served  upon  him  in  the 
suit,  and  he  testified  that  he  had  no  notice 
of  the  action  against  him  in  Fayette  county; 
that  the  Imperial  Colliery  Company  had  its 
office  and  place  of  business  in  Kanawha  coun- 
ty, and  at  which  place  he  made  a  contract 
with  said  Imperial  Colliery  Company,  which 
contract  was  the  basis  of  its  action.  It  is 
contended  by  counsel  for  defendant  in  error 
that  the  Hickory  Camp  Coal  &  Coke  Com- 
pany was  located  in  Fayette  county,  **where 
Roberts  was  working,  cutting  timber,  and 
was.  In  fact,  most  of  the  time.  Even  if  it 
Is  true,  as  stated  in  his  affidavit,  that  he  was 
a  resident  of  Kanawha  county,"  this  in  no 
manner  appears  from  the  record.  The  only 
matter  in  the  record  that  would  indicate  that 
the  defendant.  Hickory  Camp  Coal  &  Coke 
Company,  was  in  Fayette  county  is  the  fact 
that  the  return  of  the  sheriff  of  service  of 
the  summons  on  garnishee  states  that  It 
was  served  on  the  company  by  delivering  a 
copy  'to  G.  P.  Meadows,  the  president  and 
general  manager  of  said  company;  he  being 
a  resident  of  said  county,  and  found  there- 
in at  the  time  of  said  service."  But  it  does 
not  appear  from  the  record  that  plaintiff, 
Roberts,  was  ever  In  the  county  of  Fayette 
for  any  purpose;  nothing  in  the  record  to 
Bhow  that  the  cause  of  action  arose  In 
Fayette  county,  but  it  does  show  that  it 
arose  In  Kanawha  county.  In  Harvey  v. 
Parkftrsburg  Insurance  Co.,  37  W.  Va.  272, 
16  S.  E.  580  (Syl.,  point  3),  "the  cause  of 
action  generally  means  the  breach  of  duty 
by  the  defendant,  complained  of";  and  in 
SyL  point  4,  "the  debtor,  unless  it  be  other- 


wise provided,  must,  in  order  to  make 
payment,  seek  the  creditors."  In  this  case 
Roberts  would  have  to  pay  his  debt  to  the 
Imperial  Colliery  Company  at  its  place  of 
business  In  Kanawha  county. 

It  Is  contended  by  defendant  in  error 
that  a  Justice  has  jurisdiction  under  the 
Constitution  by  virtue  of  section  28  of  article 
8,  in  the  provision  that,  "The  dvil  Juris- 
diction of  a  Justice*  of  the  peace  shall  ex- 
tend to  actions  of  assumpsit,  debt,  detinue 
and  trover,  if  the  amount  claimed,  exclu- 
sive of  interest,  does  not  exceed  |300" ;  that 
this  is  a  general  Jurisdiction,  in  which  the 
Justices  are  given  original  and  concurrent 
Jurisdiction  over  the  actions  named,  the  only 
limitation  in  such  actions  being  that  of  the 
amount  in  controversy,  which  cannot  exceed 
$300.  But  said  section  28  confines  such 
Jurisdiction  of  Justices  to  their  county.  Un- 
der section  193,  c.  50,  Code  1899,  a  provi- 
sion is  made  for  attachments  to  be  Issued 
by  Justices  against  a  defendant  in  an  action 
where  the  ground  for  attachment  exists,  aa 
set  forth  in  said  section;  the  last  ground 
being:  "If  the  defendant,  or  any  of  the 
defendants,  is  a  foreign  corporation,  or  a 
nonresident  of  the  state,  such  Justice  having 
Jurisdiction  of  the  action."  But  there  is 
no  provision  for  an  attachment  against  the 
property  of  a  defendant  who  is  a  resident 
of  the  state,  but  not  of  the  county  in  which 
the  Justice  is  proceeding.  In  Mayer  v.  Ad- 
ams, 27  W.  Va.  244  (SyL,  point  4).  it  Is 
held:  "The  Jurisdictional  facts  necessary 
to  give  a  court  of  special  and  limited  Juris- 
diction a  right  to  act  must  appear  in  the 
record  of  Its  proceedings,  or  such  proceed- 
ings will  be  regarded  as  had  without  Juris- 
diction, and  therefore  as  absolute  nullities." 
Counsel  for  defendant  in  error  make  their 
contention  on  the  theory  that  a  Justice's 
court  is  a  court  of  record.  In  Todd  v.  Gates, 
20  W.  Va.  464  (Syl.,  point  1),  "The  sum- 
mons in  a  Justice's  court,  like  the  writ  in 
a  court  of  recdrd,  must  l>e  looked  to,  in 
order  to  determine  the  plaintiff's  claim  upon 
the  question  of  Jurisdiction."  "The  forms 
of  actions  now  existing  shall  not  apply  to 
Justices'  courts,  and  there  shall  hereafter 
be  but  one  form  of  action  in  said  courts, 
which  shall  be  denominated  a  civil  action." 
Section  49,  c.  50,  Code  1899;  O'Connor  v. 
Dils,  43  W.  Va.  54,  26  S.  E,  354.  In  sixth 
clause  of  section  66,  c.  50,  Code  1899,  it  is 
provided  that:  "The  action  shall  also  be 
dismissed  at  plaintifiTs  cost,  whenever  it  ap- 
pears that  It  has  been  brought  in  the  wrong 
county,  or  for  any  other  reason  the  Justice 
has  not  Jurisdiction  thereof."  Mill  CJo.  v. 
Southern,  46  W.  Va.  754,  34  S.  E.  782.  "The 
plaintiff's  right  of  action,  the  effectiveness 
of  the  Judgment,  and  the  protection  of  the 
garnishee  from  subsequent  attack  after  paiy- 
ment  under  Judgment,  depends  upon  the 
principal  action,  its  rightful  institution,  right- 
ful Judgment  thereon,  and  rightful  execu- 
tion of  the  Judgment"    Wap.  on  Attach.  & 
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Gar.  S  474.    Under  the  statute,  Roberts,  be- 
ing a  resident  of  the    state,    could    not   be 
sued  before  a  Justice  without  his  county. 
The   plaintiff,    Imperial    Ck)llier7    Ck>mpan7, 
knew  his  residence  was  in  Kanawha  county, 
and,  the  attachment  being  subsidiary  to  the 
main  suit,  the  jurisdiction  depended  upon  the 
principal  action,  and  the  defendant,  Roberts, 
not  being  a  resident  of  the  justice's  county 
or  a  nonresident  of  the  state,  the  justice  did 
not  acquire  jurisdiction  by  the  attachment 
proceeding.    Dorr's  Adm'r  y.  Rohr,  82  Va. 
359  (Syl.,  points  3  &  4),  3  Am.  St  Rep.  lOe. 
The  Hickory  Camp  Coal  A  Coke  Company,  the 
garnishee,  having  been  brought  into  the  case  by 
service  of  process,  was  bound  to  take  notice  of 
the  fact  that  its  creditor,  Roberts,  had  not  been 
served  with  process,  and  it  must  have  known 
that  his  residence  was  in  Kanawha  county, 
and  not  in  Fayette,  and  it  was  clearly  its 
duty,  if  practicable,  to  have  brought  to  the 
notice  of  Its  creditor  the  fact  that  his  debt 
in  its  hands  was  sought  to  be  sequestrated, 
knowing  that  he  had  no  notice  of  the  pro- 
ceeding, instead  of  paying  out  of  its  hands 
the  fund  that  belonged  to  him,  without  ob- 
jection or  protest    Stewart  v.  Assurance  Co., 
45  W.  Ya.  734,  32  8.  B.  218,  44  L.  R.  A.  101; 
Dorr's  Adm'r  v.  Rohr,  supra;  Harris  v.  Balk, 
198  U.  S.  215,  26  Sup.  Ct  625,  49  L.  Ed.  1023. 
The  plaintiff  Imperial  Colliery  Company  had 
a  complete  remedy  in  the  circuit  court  of  Kan- 
awha county  against  Roberts,  including  at- 
tachment against  the  property  of  Roberts  in 
Fayette  county,  in  case  grounds  for  attach- 
ment  existed.    There   Roberts  would  have 
been  served  with  process,  and  could  have 
made  his  defense,  if  any  he  had,  both  against 
the  daim  in  the   principal    suit   and  .also 
against  the  attachment    *'If  a  court  does  not 
have  Jurisdiction,  it  Is  wholly  unimportant 
how  precisely  certain  and  technically  correct 
its  proceedings  and  decision  may  have  been. 
Its  judgments  and  orders  are  mere  nullities, 
and  may  not  only  be  set  aside  at  any  time  by 
the  court  in  which  they  were  rendered,  but 
they  may  be  declared  to  be  void  by  every 
court    in   which    they    are   presented.    The 
void  or  voidable  character  of  a  judgment 
depends,  then,  upon  whether  the  court  by 
which  It  was  rendered  did  or  did  not  have 
Jurisdiction;  In  other  words,  the  distinction 
turns  upon  the  defective  or  wrongful  execu- 
tion of  the  power  to  hear  and  determine  a 
cause,  which  renders  the  judgment  merely 
voidable,  and  the  lack  of  power  to  hear  the 
cause   at  all,   which   renders  the  judgment 
void."     17  Am.  &  B.  B.  L.    (2d  Bd.)   1048, 
and  cases  there  cited,  and  29  Am.  &  B.  B.  L. 
1067,  where  it  is  said  of  a  void  judgment: 
"No  rights  are  acquired  or  divested  by  it 
It  neither  binds  nor  bars  any  one,  and  all 
proceedings  founded  on   it  are  worthless." 
The  Fayette  justice  had  acquired  no  juris- 
diction of  the  person  of  defendant,  Roberts, 
and,  Roberts  not  being  a  nonresident  he  had 
by  his  pretended  attachment  no  jurisdiction 
of  his  property.     So,   having  neither  juris- 
diction  of  defendant's  person  or  property, 
the  Justice  was  without  power    to    render 


any  judgment  in  the  case;  hence  the  judg- 
ment is  void,  and  the  payment  by  the  Hickory 
Camp  Coal  &  Coke  Company  was  without  au- 
thority, and  it  is  in  no  wise  protected  by  its 
voluntary  payment  Brewer  v.  Hutton,  45 
W.  Va.  106,  30  S.  E.  81,  72  Am.  St  Rep.  804 
(SyL,  point  6)  ;  Stewart  v.  Assurance  Co., 
46  W.  Va.  734,  32  S.  B.  218,  44  L.  R.  A.  101 ; 
Wap.  on  Attach,  k,  Qar.  %%  926,  959,  963. 

For  the  reasons  herein  given,  the  judg- 
ment of  the  circuit  court  must  be  reversed 
and  set  aside,  an^  this  court  proceeding  to 
render  such  judgment  as  the  circuit  court 
should  have  rendered,  it  is  considered  that 
the  plaintiff,  William  M.  Roberts,  recover 
against  the  defendant  the  Hickory  Camp 
Coal  &  Coke  Company,  and  the  Citizens' 
Trust  &  Guaranty  Company  of  West  Virginia, 
the  surety  in  the  appeal  bond,  the  sum  of 
$299.05,  the  principal  and  interest  of  the 
plaintiff's  claim  from  July  8,  1904,  until  the 
date  of  the  judgment  with  interest  on  i?aid^ 
sum  of  1299.05  from  June  13,  1905,  until  paid, 
and  the  costs  about  his  action  in  that  behalf 
expended,  and  that  this  judgment  be  certified 
to  the  clerk  of  the  circuit  court  for  execution 
to  be  issued  thereon. 


(68  W.  Va.  288) 

TRACEWBLL  v.  WOOD  COUIOTT  COURT. 

(Sainreme  Court  of  Appeals  of  West  Virginia. 
Nov.  7,  1905.) 

1.  TBIAL — iNSTBUOnONS. 

An  instruction  must  not  submit  a  question 
of  law  to  the  jury. 

[Ed.  Note.— For  cases  in  point  see  vol.  40, 
Cent.  Dig.  Trial,  %%  618,  46T7] 

2.  WaTEBS— SUBFACB  WATERS— DAMAGES. 

^  In  an  action  against  a  county  court  for 
damage  from  collecting  surface  water  In  a  ditch 
along  a  county  road,  and  casting  it  in  a  body 
upon  land,-  the  rule,  as  a  measure  of  damages, 
that  if  the  land  is  worth  as  much  in  market 
value  after  the  injury  as  before  no  recovery  can 
he  had,  does  not  apply.  Nor  can  general  bene- 
fits In  increase  of  value  or  otherwise  from  the 
construction  of  the  road,  common  to  all  In  the 
vicinity,  be  set  off  against  sueh  damages. 
a  Eminent   Domain — Pbopkbtt  Taken  fob 

Public  Use — Surface  Water. 

A  county  court  which,  by  a  ditch  made  by 
it  along  a  public  road  for  drainage*  collects  sur- 
face water,  and  casts  it  in  a  body  on  land,  do- 
ing damage,  is  liable  for  such  damage  by  reason 
of  section  9,  art  8,  of  the  Constitution. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  %  236.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Wood  County.  * 
Action   by   W.    S.   Tracewell   against  the 
Wood  county  court    Judgment  for  defend- 
ant, and  plaintiir  brings  error.    Reversed. 

V.  B.  Archer  and  Wm.  Beard,  for  plaintiflT 
in  error.  John  F.  Laird,  for  defendant  in 
error. 

BRANNON,  P.    W.   S.  Tracewell  brought 

an  action  of  trespass  on  the  case  against  the 

county  court  of  Wood  county,  and  It  resulted 

in  a  verdict  and  judgment  for  the  county  court 

I  from  which  Tracewell  has  sued  out  a  writ 
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of  error.  The  action  was  for  damages  to  the 
land  of  the  plaintiff  on  the  side  of  a  high 
hill  adjoining  the  city  of  Parkersburg,  known 
as  Ft  Boreman,  on  which  land  the  plaintiff 
had  dwelling  houses  standing  upon  founda- 
tions. The  declaration  alleges  that  the  coun- 
ty court  had  recently  constructed  a  public 
road  along  the  side  of  the  steep  hill  above  the 
plaintiff's  land,  and  had  made  drains  or 
ditches  along  the  same,  which  drains  or  ditch- 
es collected  in  a  body  surface  water  flowing 
upon  the  hillside  in  great  .quantity,  and  cast 
the  same  in  a  body  upon  the  plaintifTs  land, 
carrying  and  depositing  mud  and  sediment 
upon  it,  cutting  and  eroding  its  surface,  creat- 
ing dampness  under  the  dwelling  houses,  ren- 
dering them  unhealthy,  injuring  their  founda- 
tions, and  causing  the  surface  of  the  ground 
to  slip  and  loosen  the  foundations  of  the 
dwellings. 

The  plaintiff  assigns  it  for  error  that  the 
court  gave  an  instruction  saying  that  a  coun- 
ty court  is  not  responsible  to  an  Individual  in 
damages  for  injury  sustained  in  consequence 
of  the  neglect  of  the  county  court.  Its  officers 
or  agents,  to  perform  any  duty  enjoined  by 
law,  unless  action  is  expressly  or  by  necessary 
implication  given  by  the  Constitution  or  stat- 
ute ;  and  that,  therefore,  in  this  case  the  Jury 
is  instructed  that,  even  though  they  believe 
from  the  evidence  that  the  real  estate  de- 
scribed in  the  declaration  as  belonging  to  the 
plaintiff  when  the  cause  of  action  claimed  to 
have  arisen  actually  belonged  to  the  plain- 
tiff, and  even  though  the  Jury  should  believe 
that  the  real  estate,  by  reason  of  the  failure 
and  neglect  of  the  defendant  to  properly  con- 
struct and  keep  in  repair  the  ditches,  drains, 
waterways,  channels,  and  sluices  mentioned 
in  the  declaration,  yet  unless  the  Jury  believe 
that  the  same  constituted  a  portion  and  part 
of  the  public  road  mentioned  in  the  declara- 
tion, they  should  find  for  the  coqnty  court 
This  instruction  is  bad.  First  It  puts  a 
proposition  of  law  to  the  Jury  for  its  deci- 
sion. It  leaves  it  to  the  Jury  to  say  whether 
by  law  the  facts  stated  in  the  declaration 
and  evidence  would  give  an  action,  and  as, 
if  connected  with  that  question,  it  says  that 
if  the  plaintiff  was  injured  by  the  ditch,  yet 
there  could  be  no  recovery  if  the  ditch  was 
not  part  of  the  road.  If  the  ditch  was  not 
part  of  the  road,  how  could  there  be  re- 
covery? Or  how  could  there  be  any  connec- 
tion of  this  clause  with  the  legal  proposi- 
tion? There  was  no  evidence  tending  to 
show  that  the  county  court  had  constructed 
a  ditch  independent  of  the  road.  There  is 
no  connection  between  that  legal  proposi- 
tion put  to  the  Jury  in  the  opening  of  the 
instruction  and  the  hypothesis  of  the  ditch 
not  being  a  part  of  the  road.  The  instruc- 
tion is  confused,  inconsistent,  misleading. 
A  legal  proposition  should  not  be  put  to  the 
Jury  for  its  decision.  What  had  that  l^al 
proposition  to  do  with  the  theory  that  the 
ditch  was  not  a  part  of  the  road?  Second. 
There  was  no  evidence  of  any  ditch  made 


by  the  county  court  separate  and  apart  from 
the  road,  and  the  instruction  put  a  theory 
not  arising  upon  the  evidence,  introduced 
before  the  Jury  a  question  not  fairly  arising 
on  the  evidence. 

Instruction  4  says  that,  even  if  the  Jury 
should  believe  from  the  evidence  that  by 
reason  of  the  construction  of  the  road,  or 
by  failure  to  keep  in  repair  the  ditches,  more 
water  was  caused  to  flow  upon  the  land  of 
the  plaintiff  than  flowed  or  spread  on  it 
before  such  construction  or  failure  to  keep 
in  repair,  this  would  not  entitle  the  plaintiff 
to  recover,  unless  by  reason  of  such  construc- 
tion or  failure  to  repair  surface  water  was 
collected  and  cast  in  a  body  or  mass  upon 
the  property  of  the  plaintiff.  I  think  the  in- 
struction bad,  because  it  goes  on  the  theory 
that  more  surface  water,  spreading  as  sur- 
face water,  went  upon  the  plaintiff's  land 
after  the  construction  of  the  road  than  be- 
fore, and  presented  a  question  of  fact  not 
developed  by  the  evidence;  for,  whatever 
the  evidence  tended  to  show  as  to  increase 
of  water  or  flowage  of  water  upon  the  plain- 
tiff's land,  it  was  not  as  surface  water  con- 
tinuing as  such,  but  in  a  body.  It  is  true 
that  the  legal  proposition  put  in  that  con- 
struction is  sound.  To  render  the  defendant 
liable,  its  work  must  gather  surface  water 
and  cast  it  In  a  body  upon  the  plaintiff's  land. 
McCray  v.  Town  of  Fairmont,  46  W.  Va.  442, 
33  S.  E.  245 ;  Clay  v.  St  Albins,  43  W.  Va. 
539,  27  S.  E.  368,  64  Am.  St  Rep.  883.  The 
instruction  does  not,  however,  seem  fitted  to 
the  evidence. 

Instruction  No.  8  says:  **The  Jury  is  in- 
structed that,  unless  they  believe  from  the 
evidence  that  the  ditches  and  drains  •  •  • 
mentioned  in  the  declaration  are  part  of  the 
public  road  of  Wood  county,  mentioned  there- 
in, or  that  by  reason  of  construction  of  the 
road  mentioned  in  the  declaration  of  this 
cause,  they  should  find  a  verdict  in  favor 
of  the  county  court,  as,  under  the  law,  a 
county  court  is  not  liable  for  damages  sus- 
tained by  any  person  by  reason  of  any  de- 
fect in  a  drain  or  ditch,  unless  said  drain 
or  ditch  form  a  constituent  part  of  a  public 
road."  As  above  stated,  no  evidence  tend- 
ed to  show  that  the  ditch  was  not  a  part  of 
the  public  road.  All  the  evidence  tended  to 
show  that  it  was  made  by  the  court  as  a 
part  of  the  road.  Therefore,  the  instruction 
puts  a  theory  not  arising  from  the  evidence. 
It  is  irrelevant  to  the  case.  But  it  is  vague 
and  incomplete  in  one  of  its  material  clauses ; 
that  clause  in  the  words,  "or  that  by  reason 
of  construction  of  the  road  mentioned  In  the 
declaration  In  this  case."  What  followed  by 
reason  of  the  construction  of  the  road?  If 
the  Jury  believed  that  by  reason  of  the  con- 
struction of  the  road,  what?  Instructions 
must  be  clear,  not  obscure.  The  sentence 
is  incomplete.  There  is  no  evidence  tending 
to  dislocate  the  ditch  from  the  road. 

Instruction  5  told  the  Jury  that  surface 
water  is  like  the  water  of  the  sea,  which  each 
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may  fight,  cousume,  repel,  or  expel  without 
regard  to  any  injury  to  another  proprietor; 
an  exception  being  that  such  water  cannot  be 
collected,  and  then  cast  in  a  body  upon  the 
property  of  another,  and  that,  if  the  county 
court  constructed  the  ditches  on  its  proper- 
ty for  the  purpose  of  draining  off  from  its 
property  the  surface  water,  the  court  had 
right  to  take  such  action,  as  it  would  not 
be  liable  for  damages  from  the  flow  of  bu(^ 
water,  unless  through  construction  or  failure 
to  keep  in  repair  such  ditches  surface  water 
was  collected  and  thrown  In  a  body  or  mass 
upon  the  land  of  the  plaintiff.  This  Instruc- 
tion is  criticised  on  the  ground  that  there 
was  no  evidence  to  show  that  the  county 
conrt  was  making  simply  an  effort  to  keep 
surface  water  from  its  road.  This  criticism 
is  untenable.  For  what  was  the  ditch  made? 
The  defendant  had  right  to  make  a  ditch  to 
keep  the  surface  water  from  Its  road,  but 
could  not  gather  it  in  a  body,  and  cast  It 
upon  the  plaintiff's  land. 

Instruction  6  told  the  Jury  that  the 
measure  of  the  damages  to  the  property  of 
the  plaintiff  would  be  the  difference  in  Its 
market  value  immediately  before  and  im- 
mediately after  the  time  when  it  was  claim- 
ed that  the  damage  was  inflicted,  and  that, 
if  the  plaintiff's  property  was  worth  as  much 
after  as  before  the  injury,  the  jury  must  find 
for  the  defendant.  McCray  v.  Fairmont,  46 
W.  Va.  442,  33  S.  B.  245,  and  Blair  v.  City 
of  Charleston,  43  W.  Va.  62,  26  S.  B.  841,  35 
li.  B.  A.  852,  64  Am.  St  Rep.  837,  are  cases 
relied  on  for  this  proposition.  Those  cases 
do  not  apply  to  this  case.  They  relate  to  the 
permanent  damages  to  property  by  reason  of 
change  of  grade  of  a  street— enduring  dam- 
ages— ^whlle  this  case  is  for  transient  or  in- 
termittent Injury,  ensuing  from  a  removable 
cause.  If  a  work  of  internal  improvement, 
like  change  of  grade,  leaves  the  property  fully 
as  valuable  as  before,  the  owner  is  not  in- 
jured ;  but  can  we  conceive  that  any  one  may 
gather  surface  water  in  a  ditch,  and  cast 
It  in  bnlk  upon  a  town  lot,  filling  the  lot  with 
mad,  flowing  under  a  house,  depositing  debris 
upon  the  surface,  and  greatly  injuring  the 
daily  use  of  the  property,  and  defend  him- 
self by  saying  or  proving  that  the  property 
will  still  bring  as  much  as  before?  We  do 
not  think  the  rule  put  for  this  instruction 
is  applicable  In  this  case. 

The  same  objection  applies  to  instruction 
B.  The  grading  of  a  street  by  competent 
authority  Is  a  lawful  act;  the  casting  of 
surface  water  in  a  body  upon  a  lot  is  not 
There  is  a  difference.  The  objection  to  the 
evidence  of  Tracewell,  going  to  prove  that 
coal  and  wood  could  be  hauled  to  his  prem- 
ises by  the  new  road,  was  improper.  It  only 
tended  to  show  benefit  to  him  from  the  new 
road,  common  alike  to  him  and  all  others. 
He  could  not  be  charged  with  them  in  offset 
against  any  damages  he  might  be  entitled  to. 
The  evidence  of  Straus,  Deem,  and  Kirk, 
tending  to  show  that  the  property  of  the 


plaintiff  was  worth  as  much  after  the  al- 
leged injury  as  before,  and  to  show  an  ap- 
preciation of  property  along  the  road,  would 
be  inadmissible,  under  principles  just  stated. 

Instruction  1  for  the  defendant  was  ob- 
jected to.  It  told  the  jury  that  the  burden 
of  proving  the  allegations  of  the  declaration 
was  upon  the  plaintiff,  and,  if  the  jury 
should  believe  from  a  consideration  of  all 
the  evidence  that  the  plaintiff  had  failed  to 
prove  his  case,  the  jury  should  find  for  the 
defendant,  and  that  the  law  did  not  require 
the  defendant  to  prove  that  it  was  not  guilty 
of  infiicting  the  damage  charged  in  the  dec- 
laration, but  that,  on  the  contrary,  the  law 
required  the  plaintiff  to  "convince"  the  jury 
that  he  had  sustained  loss,  and  that  the  de- 
fendant was  responsible  therefor.  We  see 
no  objection  to  this  instruction.  The  word 
"convince"  is  not  improper  in  such  case. 
The  jury  would  have  to  be  convinced  by  the 
evidence  of  the  facts  necessary  to  convict 
the  defendant  of  the  wrong  attributed  to  it. 

Instruction  8  is  bad,  because  it  told 
the  jury  that  if  the  construction  of  the  road 
and  ditches  resulted  in  a  special  benefit  to 
the  plaintiff's  property  by  reason  of  increase 
in  market  value,  or  "otherwise,"  then  such 
special  benefit  might  be  offset  against  "any 
such  damage  permanent  to  the  property  aris- 
ing from  construction  of  the  road,  to  the  ex- 
tent that  the  jury  may  decide  to  be  right 
and  proper."  Now  the  word  "otherwise"  as 
to  the  benefit  is  indefinite.  What  benefit 
besides  increase  in  market  value  is  here 
meant?  Did  the  evidence  tend  to  show  any 
special  benefit?  Increase  of  value  would  be 
common  to  all,  and  should  not  be  charged 
against  the  plaintiff.  Guyandotte  Co.  v.  Bus- 
kirk  ( W.  Va.)  50  S.  B.  524.  Can  we  set  off  in- 
crease of  value  by  reason  of  the  construction 
of  a  new  road — a  result  common  to  all  of  the 
neighborhood — against  that  damage  which 
comes  to  a  particular  property  owner  from  the 
fiowage  upon  his  lot  of  surface  water  in  body, 
resulting  from  ditches  made  in  the  con- 
struction of  the  road?  Can  you  enter  into 
a  process  of  debit  and  credit  in  such  case  by 
taking  the  damage,  and  setting  off  the  bene- 
fits? We  do. not  think  you  can  do  this  in 
such  a  case,  and  in  this  instruction  the  dam- 
ages spoken  of  are  permanent  Is  the  word 
"permanent"  here  meant  as  relating  to  a 
cause  that  is  permanent?  This  case  is  not 
one  for  permanent  damages,  because  the 
source  of  the  injury  could  be  remedied,  the 
damages  occasional  or  intermittent,  and,  be- 
sides, all  evidence  of  damages  after  suit 
was  excluded;  and  we  do  not  see  that  the 
introduction  of  the  question  of  permanent 
damages  was  proper  In  this  case. 

Instruction  9  says  that,  though  the 
property  of  the  plaintiff  was  Injured,  yet  if 
it  was  due  to  unusual  flood  or  extraordinary 
rainfall,  out  of  ordinary  experience,  and  that 
the  Injury  would  not  have  occurred  except 
for  such  unusual  flood  and  rainfall,  and  not 
from  the  construction  of  the  road,  the  jury 
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dhonld  find  for  the  defendant  This  legal 
proposition  Is  sound.  Clay  v.  St  Alblns,  48 
W.  Va.  539,  27  S.  E.  368,  64  Am.  St  Rep. 
883.  But  there  Is  no  evidence  tending  to 
prove  that  state  of  facts,  unless  it  be  of 
rains  after  the  suit  That  evidence  was  ex- 
cluded, or  rather  the  jury  was  told  that  no 
damage  was  claimed  after  suit  was  brought 

An  instruction  was  given  that  the  law  did 
not  require  the  county  court  to  furnish  a  drain 
or  ditch  to  carry  water  away  from  the  prem- 
ises of  the  place.  There  was  no  such  ques- 
tion before  the  jury.  No  one  claimed  that 
the  defendant  was  bound  to  make  a  drain 
to  carry  away  the  water  from  the  plaintUCTs 
land.  It  was  Irrelevant  to  the  case  before 
the  jury. 

An  Instruction  was  given  to  the  effect  that 
article  8,  {  9,  of  the  Constitution,  that 
private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  compensation, 
does  not  make  a  county  court  liable  for  dam- 
ages from  surface  water  where  a  private 
individual  would  not  be  liable.  Probably 
so,  but  this  Instruction  affords  no  rule  for  the 
guidance  of  the  jury.  It  leaves  It  to  the  jury 
to  say  when  a  private  Individual  would  be 
liable  by  law.  It  makes  the  jury  the  judge 
of  the  law.  It  left  to  the  jury  to  say  when 
an  Individual  would  be  liable  by  law,  and 
if  he  would  be  liable,  then  the  county  court 
would  be  liable,  and  if  he  would  not  be 
liable,  then  the  court  would  not  be  liable. 
The  Instruction  Is  no  guide  to  the  jury. 

An  Instruction  was  given  that,  if  the  jury 
believed  that  the  plaintiff  sustained  damage, 
and  that  damage  was  all  since  the  In- 
stitution of  the  suit,  and  none  before,  the 
jury  should  find  for  the  defendant  This 
Is  utterly  Irrelevant  to  the  case.  No  such 
question  arose  from  the  evidence.  The  plain- 
tiff disclaimed  recovery  from  any  damage 
after  the  suit 

We  do  not  understand  that  any  contention 
was  made  that.  If  the  cause  of  action  stated 
in  the  declaration  was  sustained  by  proof, 
the  county  would  not  be  liable.  Watklns-  v. 
County  Court,  80  W.  Va.  657,  5  S.  E.  654,  Is 
cited  for  the  county  court,  but  for  what  pur- 
pose does  not  appear.  It  was  used  on  the 
trial,  referred  to  in  an  instruction.  It  is  not 
in  the  brief  relied  upon  to  disprove  the  lia- 
bility of  a  county  court  for  any  public  work 
which  Injures  private  property,  either  by 
an  act  which  amounts  to  ** taking,"  or  only 
damages  to  the  property.  That  case  has  no 
application  to  this  case,  whatever  may  be 
the  object  of  counsel  in  referring  to  it.  He 
makes  no  argument  to  apply  It  to  this  case. 
That  case  denies  recovery  against  the  coun- 
ty for  damage  to  the  person  from  a  tree 
left  standing  too  close  to  the  road,  which  fell 
upon  the  person.  It  was  claimed  that  the 
county  should  have  cut  it  down.    That  was 


damage  to  the  person,  and  the  principle 
stated  in  th|it  case  Is  doubtless  sound,  name- 
ly, that  a  county*  Is  not  liable  for  a  wrong 
inflicting  injury  done  in  discharge  of  the 
public  functions  of  the  county  court,  where 
no  statute  gives  action.  But  that  case  sus- 
tains this  action,  If  Its  cause  be  proven,  be- 
cause that  case  says  that  a  county  is  liable 
If  there  be  express  law  holding  It  liable  for 
an  act,  and  In  this  case  the  action  Is  based 
on  the  provision  of  the  Constitution  aud  of 
section  1,  c.  42,  of  the  Code  of  1899,  ruling 
that  case,  saying  that:  "Private  property 
shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation."  It  makes  a 
county  court,  as  well  as  a  municipal  corpora- 
tion, liable  for  its  acts  and  works  which  take 
or  damage  private  property  without  the  con- 
sent of  the  owner  or  without  compensation. 
But  for  that  provision  the  county  would  not 
be  liable.  If  a  dty  is  liable  to  a  lot  ownar 
for  consequential  damages  from  change  of 
grade  of  a  street,  why  Is  not  a  county  liable 
for  damage  to  land  from  water  thrown  upon 
It  by  a  road  ditch?  Both  injuries  come  from 
the  performance  of  public  functions  by  the 
public  authority.  Indeed,  if  any  difference, 
the  case  of  the  county  is  plainer  for  liability, 
because  it  causes  a  physical  invasion  of  the 
property.  It  is  a  taking,  and  actionable  un- 
der the  Constitution,  as  it  was  before  the 
words  "or  damaged"  were  put  in  It  "Dis- 
charging water  upon  it  [land]  is  a  taking, 
within  the  meaning  of  the  Constitution.'' 
"A  deposit  of  stone  and  rubbish  upon  land 
is  such  a  taking  as  to  require  compensation." 
Mills,  Em.  Domain,  t  80.  "The  backing  of 
water  so  as  to  overflow  the  lands  of  an  in- 
dividual, or  any  other  superinduced  addi- 
tion of  water,  earth,  sand,  or  other  material 
or  artificial  structure  placed  on  land,  if  done 
under  statute  authorizing  it  for  the  public 
benefit,  is  such  a  taking  as  by  the  constitu- 
tional provision  demands  compensation.'* 
Pumpelly  v.  Green  Bay  Co.,  18  Wall.  166, 
20  L.  Ed.  557.  But  this  la  not  material,  in 
view  of  the  addition  of  the  words  "or  dam- 
aged" to  the  clause  as  it  was  before  the  Con- 
stitution of  1872.  This  subject  is  discussed 
in  Johnson  v.  City  of  Parkersburg,  16  W.  Ya. 
402,  27  Am.  Rep.  779.  The  same  rule  of 
liability  applies  to  the  county  courts  and  to 
municipal  corporations.  It  is  useless  to  re- 
discuss  this  matter.  See  15  Cyc.  656 ;  Chester 
County  V.  Brower  (Pa.)  12  Atl.  577,  2  Am.  St 
Rep.  714;  Chicago  v.  Taylor,  125  U.  S.  161, 
8  Sup.  Ct  820,  31  L,  Ed.  638;  Lewis  on 
Eminent  Domain,  §§  89,  229 ;  City  of  Omaha 
V.  Cramer  (Neb.)  41  N.  W.  295,  13  Am.  St 
Rep.  504;  Wendel  v.  Spokane  (Wash.)  67 
Pac  576,  91  Am.  St  Rep.  825;  Brown  v. 
City  (Wash.)  31  Paa  313,  314. 

For  these  reasons,  we  reverse  the  judgment 
set  aside  the  verdict,  and  grant  a  new  trial. 
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STATE  T.  MURRAY. 

(Supreme  Ck>urt  of  South  Gftrolina.    Oct  U* 
1905.    On  Rehearing,  Oct.  30.  1905.) 

1.  FoBOJEBT — What  Coitstitutes. 

Ct.  Code  1902,  $  873,  providing  that  who- 
ever falsely  forges  or  counterfeits,  or  assists 
in  forging  or  countefeiting,  anv  writing  or  in- 
strument, and  utters  or  pnblishes  the  same  as 
true,  is  guilty  of  forgery,  is  within  the  power 
of  the  Legislature. 

2.  JuBY — Challenoes  or  State. 

On  an  indictment  for  forgery  the  state 
under  Or.  €k>de,  §  55,  is  entitled  to  five  peremp- 
tory challenges. 

[fi3d.  Note. — ^For  cases  In  point,  see  toL  31, 
Gent.  Dig.  Jury,  {  611.] 

3.  Statutes — ^Title  of  Act. 

The  words  "Forgery  and  Offenses  against 
the  Currency,"  inserted  in  the  Criminal  Code 
for  convenience  and  indicating  the  subject-mat- 
ter at  that  chapter,  are  not  part  of  the  title  of 
the  act,  so  as  to  render  Cr.  Code  1902,  {  373, 
unconstitutional  on  the  ground  that  the  title 
and  body  of  the  statute  do  not  correspond. 

4.  FoBOXBT — ^What  CoNBTinrnes. 

In  order  to  constitute  forgery  by  uttering 
or  publishing  a  forged  instrument  or  writing, 
it  must  be  uttered  and  published  as  true,  and 
must  be  known  by  the  party  uttering  or  publish- 
ing it  as  false,  forged,  or  counterfeited  and  the 
act  must  be  done  with  intent  to  prejudice,  dam- 
age, or  defraud  another. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Forgery,  §  ft) 

6.  Same — Evidence. 

Evidence  held  to  sustain  a  conviction  for 
forgjnir  and  uttering  a  lease. 

Appeal  from  General  Sessions  Circuit  Court 
of  Snmter  County;  Cage,  Judge. 

George  W.  Murray  -was  convicted  of  for- 
ging and  ottering  a  lease,  and  appeals.  Af- 
firmed. 

The  following  are  the  exceptions: 
"First.  Because^  it  Is  respectfully  submit- 
ted, his  honor  erred  In  allowing  the  state, 
over  the  objections  of  the  defendant,  to  chal- 
lenge peremptorily  more  than  two  Jurors; 
whereas,  the  law  only  allowed  the  state  two 
challenges  In  the  trial  of  said  case. 

"Second.  Because  his  honor  erred  In  refus- 
ing the  motion  of  the  defendant  to  direct  a 
verdict  of  not  guilty  upon  the  close  of  the 
case  for  the  state,  which  motion  was  made 
on  the  grounds:  (1)  That  the  state  had  not 
proven  that  the  lease  was  uttered  by  the  de- 
fendant with  any  knowledge  of  its  falsity; 
(2)  because  there  was  no  evidence  to  show 
any  Intent  to  defraud;  (3)  because  there  was 
no  evidence  tending  to  show  an  effort  to 
cheat  or  defraud  by  means  of  the  lease;  (4) 
that  there  was  no  evidence  tending  to  show 
that  the  defendant  forged  the  lease  or  had 
any  knowledge  of  the  alleged  forgery;  (5) 
because  there  was  no  evidence  that  the  paper 
was  actnally  uttered,  but,  on  the  contrary, 
It  appeared  that  the  lease  was  introduced  In 
evidence  by  the  defendant's  attorney  simply 
because  it  was  in  existence,  and  the  evidence 
showed  that  the  lease  as  introduced  was  in 
exact  accordance  with  the  terms  of  the  lease 
relied  upon  by  the  plaintiffs,  and  consequent- 
ly could  not  under  any  view  of  the  testimony 


operate  to  cheat  or  defraud  any  person,  and 
it  further  appeared  that  the  defendant  could 
not  be  convicted  of  uttering  a  forged  instru- 
ment, under  section  373,  Criminal  Code,  be- 
cause that  statute  only  undertakes  to  define 
forgery,  and  cannot  cover  the  Independent 
crime  of  uttering  a  forged  instrument,  because 
it  would  be  unconstitutional  to  that  extent,  the 
title  of  the  act  being  'Forgery  and  Offenses 
against  the  Currency.' 

"Third.  Because  his  honor  erred  in  not 
granting  a  new  trial  in  said  case,  on  the  mo- 
tion of  the  defendant,  made  upon  the  minutes 
of  the  court,  upon  the  grounds  that  the  undis- 
puted oral  and  documentary  evidence  taken 
in  the  case  at  bar,  and  in  the  proceedings 
leading  up  to  the  case,  and  in  which  the  lease 
was  used  as  evidence,  showed  conclusively 
that  the  same  was  used  only  for  legitimate 
purposes,  and  that  the  use  of  the  same  under 
the  issues  raised  by  the  pleadings  could  not 
operate  to  cheat  or  defraud  the  Chatmans, 
nor  could  the  defendant  have  intended  to 
have  cheated  w  defrauded  the  Chatmans, 
because  said  lease  was  in  exact  terms  as  that 
introduced  in  evidence  by  the  Chatmans;  be- 
canse  there  was  no  evidence  tending  to 
show  that  the  defendant  either  forged  or 
caused  to  be  forged  the  lease,  nor  was  there 
any  evidence  tending  to  show  that  the  defend- 
ant had  any  reason  to  believe  the  lease  to 
have  been  forged;  because,  said  lease  being 
in  exact  accordance  with  the  true  contract  as 
set  up  by  the  Chatmans,  its  introduction  in 
evidence  strengthened  the  case  of  the  plain- 
tiffs, and  in  no  way  benefited  the  case  of  the 
defendant,  for  the  reason  that  the  sole  issues 
raised  by  the  pleadings  and  evidence  in  the 
case  for  specific  performance  were  (a)  the 
legal  construction  of  the  lease  as  to  whether 
it  was  a  lease  with  an  Incidental  right  or 
purchase,  or  whether  It  was  a  contract  of 
purchase  with  a  right  vested  in  the  lessee  to 
comply  at  any  time,  whether  in  default  or 
not;  (b)  whether  or  not  the  five  acres  of  land 
Included  in  the  lease  had  been  returned  by 
the  Chatmans  at  an  agreed  price  or  not;  be- 
cause the  evidence  as  a  whole  taken  In  con- 
nection with  the  good  character  of  the  de- 
fendant, which  was  proven  In  the  case,  was 
totally  insuflaclent  to  support  a  verdict  of 
guilty;  and  because  the  statute  under  which 
the  defendant  was  tried,  to  wit,  section  373, 
is  unconstitutional,  the  same  being  contrary 
to  the  provisions  of  article  2,  §  20,  of  the  Con- 
stitution of  1868,  and  of  article  3,  §  17,  of  the 
Constitution  of  1895,  in  that  the  title  of  said 
act  relates  to  'Forgery  and  Offenses  against 
the  Currency,'  and  provides  for  the  punish- 
ment of  crimes  already  existing,  to  wit,  the 
crimes  of  forgery  and  of  offenses  against 
the  cmrrency,  but  the  body  of  the  act  provides 
a  punishment  for  persons  'willingly  acting  or 
assisting  In  the  false  making,  forging  or 
counterfeiting  of  any  writing  or  instrument 
of  writing,  or  of  uttering,  or  publishing  as 
true  any  false,  forged  or  counterfeited  writ- 
ing, or  instrument  of  writing,'  and  that  said 
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act,  so  far  as  It  relates  to  the  uttering  as  true 
any  false,  forged,  or  counterfeited  writing,  Is 
unconstitutional,  null,  and  void,  and  the  con- 
viction In  this  case  should  not  be  allowed  to 
stand  under  a  void  statute." 

Lee  E.  Molse  and  George  Johnstone,  for 
appellant    John  S.  Wilson,  for  the  State. 

GARY,  A,  J.  The  Indictment,  under  which 
the  defendant  was  convicted,  charged  that 
he  "did  willfully  and  falsely  utter  and  pub- 
lish as  true  a  certain  false,  forged,  and 
counterfeited  writing  and  instrument  of  writ- 
ing, commonly  called  a  lease  of  land,  of  the 
tenor  as  follows:  •  ♦  •  He,  the  said 
George  W.  Murray,  then  and  there,  well 
knowing  the  same  to  be  forged,  with  intent 
to  defraud  Scipio  Ohatman  and  James  Chat- 
man.  •  •  ♦  "  The  exceptions  will  be  set 
out  in  the  report  of  the  case. 

1.  The  first  question  that  will  be  consider^ 
ed  is,  whether  his  honor,  the  presiding  Judge, 
erred  in  allowing  the  state  to  challenge  per- 
emptorily more  than  two  Jurors.  The  names 
of  the  persons  composing  the  Jury  were 
drawn  and  called  in  the  usual  manner,  and 
defendant  exercised  seven  challenges  and 
the  state  exercised  two,  whereupon  the  state 
challenged  the  third  Juror,  and  the  defend- 
ant objected  upon  the  ground  that  this  was 
not  a  charge  of  forgery,  but  of  uttering  a 
forged  instrument,  and  that  section  55  of  the 
Criminal  Code  of  1902,  was  not  applicable  to 
this  case.  The  court  overruled  the  objec- 
tion and  allowed  the  challenge.  The  state 
did  not  exercise  more  than  five  challenges. 
Section  378  of  the  Criminal  Code  of  1902 
is  as  follows:  '"Whoever  shall  be  convicted 
of  falsely  making,  forging  or  counterfeit- 
ing, or  causing  or  procuring  to  be  falsely 
made,  forged  or  counterfeited,  or  of  willfully 
acting  or  assisting  In  the  false  making,  for- 
ging or  counterfeiting,  of  any  writing  or  In- 
strument of  writing,  or  of  uttering  or  pub- 
lishing as  true  any  false,  forged  or  counter^ 
felted  writing  or  instrument  of  writing,  or 
of  falsely  making,  forging,  counterfeiting, 
altering,  changing,  defacing,  or  erasing,  or 
causing  or  procuring  to  be  falsely  made,  for- 
ged, counterfeited,  altered,  changed,  defaced 
or  erased,  any  record  or  plat  of  land,  or  of 
willingly  acting  or  assisting  in  any  of  the 
premises,  with  an  intention  to  defraud  any 
person,  shall  be  guilty  of  forgery,  and  shall 
be  sentenced  to  be  imprisoned  not  less  than 
one  year  or  more  than  seven  years,  and  also 
to  pay  such  fine  as  may  be  Judged  expedient, 
at  the  discretion  of  the  Judge  who  may  try 
the  case.''  Section  55  of  the  Criminal  Code 
provides  that  any  person  who  shall  be  ar- 
raigned for  the  crime  of  forgery  shall  be 
entitled  to  peremptory  challenges  not  exceed- 
ing ten,  and  the  state  in  such  cases  shall  be 
entitled  to  peremptory  challenge  not  exceed- 
ing five;  persons  indicted  for  other  crimes 
shall  be  entitled  to  peremptory  challenge  not 
exceeding  five,  and  the  state  not  exceeding 


two.  Uttering  or  publishing  as  true  any 
false,  forged,  or  counterfeited  writing  con- 
stitutes the  crime  of  forgery,  under  section 
373  of  the  Criminal  Code  of  1902.  It  Is  a 
kindred  form  of  forgery.  It  Is  usual  to  en- 
act that  various  Illegal  acts  shall  constitute 
the  crime  of  forgery,  as  will  be  seen  by  ref- 
erence to  the  statutes  of  the  different  states. 
The  Legislature  is  vested  with  power  to  en- 
act such  statute. 

2.  The  next  question  for  consideration  is 
whether  section  373  of  the  Criminal  Code 
of  1902  is  unconstitutional,  on  the  ground 
that  the  title  and  body  of  the  statute  do  not 
correspond.  We  have  failed  to  find  in  the 
record  where  the  circuit  Judge  ruled,  or  was 
requested  to  rule,  upon  this  question.  The 
assignment  of  error  cannot,  however,  be  sus- 
tained. The  words  "Forgery  and  Offenses 
against  the  Currency"  do  not  form  the  title 
of  an  act,  but  are  merely  inserted  in  the 
Criminal  Code  for  convenience  in  indicating 
the  subject-matter  of  that  chapter. 

8.  The  remaining  exceptions  raise  the  ques- 
tion whether  there  was  any  testimony  tend- 
ing to  sustain  the  allegations  of  the  indict- 
ment that  were  put  in  issue  and  contested 
by  the  defendant  In  order  to  constitute 
forgery  by  uttering  or  publishing  a  forged 
instrument  of  writing,  three  important  fac- 
tors are  requisite :  (1)  It  'must  be  uttered  or 
published  as  true  and  genuine.  (2)  It  must 
be  known  by  the  party  uttering  or  publish- 
ing it  as  false,  forged,  or  counterfeited.  (3) 
It  must  be  with  intent  to  prejudice,  damage, 
or  defraud  another  person.  We  will  first 
consider  whether  there  was  any  testimony 
to  the  effect  that  it  was  uttered  or  published 
by  the  defendant  as  true  and  genuine.  It 
was  offered  in  evidence  by  the  defendant 
upon  the  trial  of  the  action  for  specific  per- 
formance of  contract  instituted  against  him 
by  Scipio  Chatman  and  James  Chatman,  and 
he  testified  that  It  was  genuine. 

The  next  question  for  consideration  Is 
whether  there  was  any  testimony  tending 
to  prove  that  the  defendant  knew  that  the 
writing  uttered  or  published  was  false,  for- 
ged, or  counterfeited.  There  Is  abundance  of 
testimony  to  the  effect  that  said  writing  was 
forged.  James  Chatman  testified  that  he 
did  not  sign  the  lease.  Scipio  Chatman  tes- 
tified that  James  Chatman  did  not  sign  it 
on  the  4th  of  November,  1899,  while  he  and 
James  were  at  the  house  of  defendant  when 
the  negotiations  for  the  lease  or  purchase  of 
the  land  were  consummated.  Marion  W. 
Cato,  who  witnessed  the  agreement,  signed 
in  duplicate  by  Scipio  Chatman  and  George 
W.  Murray,  testified  that  he  did  not  sign 
his  name  as  a  witness  to  the  instrument  of 
writing  set  out  in  the  indictment,  which  pur- 
ports to  have  been  signed  by  George  W.  Mur- 
ray and  James  Chatman,  and  witnessed  by 
him.  Witnesses  testified  that  there  was  only 
one  kind  of  ink  used  by  Murray  and  others, 
when  the  papers  were  signed  on  the  4th 
of  November,  1899,  and  It  was  black,  yet  the 
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alleged  forged  iiiBtnmient  was  written  In 
blue  Ink,  and  on  white  paper,  while  the 
duplicate  writing  signed  by  the  defendant 
and  Scipio  Chatman  was  on  blue  paper.  ES. 
F.  Miller  testified  that  he  printed  the  blank 
on  which  the  lease  in  question  was  written, 
along  with  others,  for  the  defendant,  during 
the  early  part  of  the  year  1900.  On  those 
blanks  then  printed,  appear  the  numbers 
"190  '•  in  two  places.  It  is  at  least  a  reason- 
able inference  from  these  facts  that  the  de- 
fendant knew  the  writing  was  forged. 

The  next  question  that  will  be  considered 
is  whether  there  was  testimony  tending 
to  show  that  the  writing  was  uttered  with  a 
fraudulent  Intent  In  2  Blsh.  Or.  Proc.  § 
428,  It  Is  said:  "That  the  defendant  made 
false  representations  at  the  time  of  the  ut- 
tering, that  he  fabricated  a  disposition  to 
prove  the  forged  writing  genuine,  that  his 
statements  concerning  the  source  whence  he 
obtained  It  have  been  contradictory,  and 
other  like  equivocations  and  suspicious  do- 
ings, may  be  shown  against  him.  In  0  Enc. 
of  PL  &  Pr.  561,  we  find  the  following: 
"It  is  not  necessary  to  state  how  the  Instru- 
ment could  have  been  used  for  the  purpose  of 
fraud.  It  Is  enough  If  It  appear  from  the 
character  of  the  Instrument,  together  with 
the  provisions  of  the  statute,  that  it  might 
have  been  so  used  In  connection  with  other 
facts,  real  or  simulated,  either  then  existing, 
or  with  which  It  was  to  be  afterwards  con- 
nected.**  This  is  quoted  with  approval  In 
State  V.  Bullock,  54  S.  O.  800,  82  S.  B.  424. 
The  rule  Is  thus  stated  In  State  v.  Fuller, 
1  Bay,  246,  246,  1  Am.  Dec.  610:  "In  the 
present  case  the  Indictment  states  that  the 
note  was  passed,  knowing  of  the  forgery, 
with  Intent  to  defraud,"  The  verdict  finds 
the  uttering,  knowing  of  the  forgery.  The 
facts  which  constitute  the  offense  are  here 
found.  The  Intent  Is  only  matter  of  circum- 
stance, which  naturally  follows  and  springs 
out  of  the  facts.  No  other  than  a  fraud- 
ulent Intent  can  be  Inferred,  when  a  man 
makes  or  passes  a  false  deed  as  and  for  a 
true  one.  The  law  will  presmne,  as  In  the 
foregoing  cases  (in  odium  fraudls),  that  it 
was  done  with  "a  fraudulent  intention.'' 

The  defendant  testified  that  he  did  not 
know  until  the  proceedings  for  specific  per- 
formance were  commenced  that  the  parties 
claimed  that  only  one  of  them  had  sign- 
ed the  contract;  and  afterwards,  when  he 
found  out  that  only  one  had  signed,  he  men- 
tioned it  in  his  answer.  The  following  ap- 
pears in  the  testimony  of  the  defendant: 
'*Q.  Ton  have  stated  that  up  to  the  time  these 
proceedings  were  started  you  thought  both 
these  parties  signed  the  contract?  A.  Yes, 
sir.  Q.  And  when  this  complaint  was  serv- 
ed, and  you  saw  only  Scipio  Chatman  had 
signed  this  contract,  you  began  to  look  up 
your  papers,  and  you  found  that  paper  sign- 
ed by  James  Chatman?  A.  Yes,  sir.  Q.  And 
you  set  up  in  your  answer  that  Scipio  Chat- 
man didn't  make  any  contract  with  you,  but 
that  James  Chatman  did  so,  and  that  he  had 


abandoned  the  land  and  gone  away?  A.  Yes, 
sir;  and  so  he  bad."  Also  the  following: 
"Well,  you  have  stated  to  the  counsel  that 
when  you  swore  out  this  notice  and  affidavit 
to  turn  these  people  off,  that  you  swore  it 
out  as  having  been  a  contract  with  the  two  of 
them?  A.  Yes,  sir.  Q.  And  afterwards,  when 
you  found  only  one  had  signed,  you  mention- 
ed it  in  your  answer?  A.  Yes,  sir."  Marion 
W.  Cato  testified  that  the  defendant  ap- 
proached him  about  testifying  in  the  case, 
and  said  he  wanted  him  to  say  he  witnessed 
"those  papers."  The  testimony  tended  to 
prove  that  there  was  a  scheme  on  the  part  of 
the  defendant  to  show  that  only  James  Chat- 
man signed  the  lease,  and  that  he  had  aban- 
doned the  land  and  gone  away.  This  would 
liave  been  prejudicial  to  the  rights  of  Scipio 
Chatman.  The  question  whether  there  was 
a  fraudulent  Intent  depended  upon  all  the 
facts  and  circumstances  of  the  case,  and  we 
are  unable  to  say  that  the  verdict  is  with- 
out any  testimony  to  support  it 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

On  Rehearing. 

PBR  CURIAM.  After  careful  considera- 
tion of  the  petition  herein,  the  court  Js  satis- 
fled  that  no  matei^lal  question  of  law  has 
been  either  overlooked  or  disregarded. 

It  is  therefore  ordered  that  the  petition  be 
dismissed,  and  that  the  order  heretofore 
granted  staying  the  remittitur  be  revoked. 


(72  8.  G.  460) 
ORBBNWOOD  GROCERY  CO.  v.  CANA- 
DIAN COUNTY  MILL  &  BLB- 
VATOR  CO. 

(Supreme  Court  of  South  Carolina.    Oct  17, 
1905.) 

Sau:— Resbbvation  of  Title. 

Where  a  seller  shipped  the  goods  with  a  bill 
of  lading  providing  for  delivery  to  coDsignee  on 
payment  of  the  draft  attached,  it  is  prima  facie 
evidence  of  a  reservation  of  title  and  right  to 
the  goods  until  payment  of  the  draft,  and  the 
buyer  obtains  no  right  to  possession  by  tender 
of  less  than  the  amount  called  for  by  the  draft. 
[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  %  547.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  Gary,  Judge. 

Action  by  the  Greenwood  Grocery  Com- 
pany against  the  Canadian  Cotmty  Mill  & 
Elevator  Company.  From  an  order  refusing 
to  dissolve  an  attachment,  defendant  ap- 
peals.   Affirmed. 

W.  K.  Blake  and  Caldwell  &  Giles,  for  ap- 
pellant Sheppards,  Grler  &  Park,  for  re- 
spondent 

WOODS,  J.  The  complaint  In  this  cause 
is  to  recover  damages  for  breach  of  a  con- 
tract to  deliver  a  car  load  of  flour  to  the 
plaintiff.  The  defendant  being  a  foreign 
corporation,  an  attachment  was  Issued  to 
obtain  Jurisdiction  and  under  the  warrant 
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the  flonr  was  seized  In  the  hands  of  the  rail- 
road company  at  Greenwood,  S.  0.  The  de- 
fendant moTed  to  dissolve  the  attachment, 
on  the  ground  that  It  appeared  from  the  com- 
plaint and  the  affidavit  the  flour  was  the 
property  of  the  plaintiff  and  not  of  the  de- 
fendant, and  hence  the  court  was  without 
jurisdiction.  The  motion  was  refused  and 
defendant  appeals. 

The  essential  facts  stated  In  the  complaint 
and  the  affidavit  are  as  follows:  The  de- 
fendant, Canadian  County  Mill  &  Elevator 
Company,  a  corporation  resident  In  El  Reno, 
Okl.,  contracted  to  sell  and  deliver  to  plain- 
tiff, Greenwood  Grocery  Company,  at  Green- 
wood, In  this  state,  250  harrels  of  flour  at 
$4.50  per  barrel.  The  defendant  consigned 
to  the  plaintiff  the  flour,  and  sent  draft  on 
plaintiff,  with  bill  of  lading  attached,  to  the 
Bank  of  Greenwood,  but  the  draft  required 
payment  for  the  flour  at  $5.50  per  barrel,  in- 
stead of  $4.60,  the  contract  price.  Plaintiff 
tendered  to  the  bank  the  contract  price  and 
demanded  the  bill  of  lading,  but  the  bank 
refused  to  accept  less  than  the  full  amount 
of  defendant's  draft,  and,  upon  plaintiff's  re- 
fusal to  pay  more  than  the  contract  price, 
withheld  the  bill  of  lading.  Thereupon  the 
plaintiff  brought  this  action  for  damages,  at- 
taching the  flour  in  the  I\ands  of  the  railroad. 
The  defendant's  position  is  that  when  the 
flour  was  delivered  to  the  carrier  consigned 
to  the  plaintiff,  it  ceased  to  be  the  property 
of  the  defendant,  and  became  the  property  of 
the  plaintiff,  subject  only  to  the  right  of 
stoppage  in  transitu,  and  that  therefore  the 
attachment  must  fall. 

1.  The  general  rule  is  that  an  attachment 
will  not  be  dissolved,  on  the  ground  that  the 
defendant  has  no  title  to  the  property,  or 
that  it  is  the  property  of  the  plaintiff.  The 
defendant's  lack  of  interest  In  the  property 
would  affect  the  title  of  the  purchaser  under 
the  attachment,  but  not  the  validity  of  the 
process.  Drake  on  Attachments,  S  417.  As 
said  in  Metts  v.  Insurance  Company,  17  S.  C. 
120,  123:  "The  attachment  Is  based  on  facts 
disconnected  with  the  property,  and  it  must 
stand  or  fall  upon  these  facts."  But  it  is 
manifest  this  reasoning  does  not  apply  where 
the  court  obtains  Jurisdiction  of  a  nonresi- 
dent by  virtue  of  the  attachment  of  his  or  its 
property  in  the  state.  In  such  case,  the 
jurisdiction  and  the  validity  of  the  attach- 
ment depend  upon  the  defendant  having  prop- 
erty in  the  state,  and  if  this  fact  does  not  ap- 
pear, it  is  fatal.  4  Cyc.  775.  In  this  case  the 
flour  is  the  property  In  this  state  alleged  to 
belong  to  defendant,  and  if  the  title  to  that 
has  passed  from  the  defendant  to  the  plain- 
tiff, the  attachment  should  be  dissolved. 

2.  The  sole  question,  therefore.  Is  wheth- 
er by  drawing  on  the  plaintiff  with  the  bill 
of  lading  attached  to  the  draft  and  refusing 
to  deliver  the  bill  of  lading  without  payment 
of  the  draft,  the  defendant  retained  title 
and  right  of  possession  of  the  property.  The 
effect  of  a  bill  of  lading  Issued  by  the  carrier 


who  is  a  third  party,  on  the  title  to  the  prop- 
erty as  between  the  consignor  and  consignee 
Is  a  question  of  fact  depending  not  only  on 
the  terms  of  the  paper  Itself,  but  on  the  in- 
tention of  the  parties  as  expressed  by  their 
dealings  with  each  other.  1  Benjamin  on 
Sales,  f§  568,  579,  580;  Emery  v.  Irving  Na- 
tional Bank  (Ohio)  18  Am.  Rep.  299;  24  A.  & 
E.  Enc.  Law,  1066;  Hobart  v.  Llttlefleld,  13 
R.  I.  341;  Merchants'  National  Bank  v.  Bangs, 
102  Mass.  291;  Kentucky  Refining  Co.  v. 
Globe  Refining  Co.  (Ky.)  47  S.  W.  602,  42  L. 
R.  A.  368,  84  Am.  St  Rep.  468;  Chandler  v. 
Sprague,  88  Am.  Dec.  418,  note;  23  Eng.  Rul. 
Cases,  383»  note.  The  fact  that  the  bill  of 
lading  Is  taken,  making  the  goods  delivera- 
ble to  the  order  of  the  vendor,  who  Is  him- 
self the  consignor,  is  very  strong  prima  facie 
evidence  that  the  vendor  in  delivering  the 
goods  to  the  carrier  intended  to  reserve  the 
title  until  payment  of  the  purchase  money; 
and  when  a  draft  for  the  price  is  drawn  on 
the  purchaser  with  such  bill  of  lading  at- 
tached, the  title  does  not  ordinarily  pass  to 
him  until  the  draft  is  paid.  Bank  r.  Rowan, 
23  S.  C.  339,  65  Am.  Rep.  26;  1  Benjamin  on 
Sales,  S  567;  Porter  on  Bills  of  Lading,  § 
482;  DowB  v.  National  Exchange  Bank,  91 
U.  a  618,  23  L.  Ed.  214;  Kentucky  Refining 
Co.  V.  Globe  Refining  Co.  (Ky.)  47  S.  W.  602, 
42  L.  R.  A.  363,  84  Am.  St  Rep.  468;  Hopkins 
V.  Cowen  (Md.)  44  Ati.  1062,  47  L.  R.  A.  124; 
Emery  v.  Irving  National  Bank,  18  Am.  Rep. 
299;  National  Bank  y.  Crocker,  111  Mass.  167; 
Bank  v.  Cummings  (Tenn.)  18  S.  W.  116,  24 
Am.  St  Rep.  618;  Farmers'  &  Merchants' 
National  Bank  y.  Logan,  74  N.  T.  668;  Lan- 
f  ear  v.  Blosman,  46  Am.  Dec.  76;  Stollenwerck 
y.Thacher,  115  Mass.  224;  Ervrlny.  Harris,  87 
Ga.  333,  13  S.  E.  513.  But  this  presumption 
may  be  rebutted  by  other  circumstances  and 
previous  dealing  of  the  parties  evidencing  a 
different  intention.  Porter  on  Bills  of  Lad- 
ing, S  485. 

In  this  case,  however,  It  seems  by  the  terms 
of  the  bill  of  lading  the  goods  were  delivera- 
ble to  the  consignee.  The  presumption  there- 
fore was  that  the  consignor  intended  the 
title  to  pass.  Emery  v.  Irving  National  Bank, 
18  Am.  Rep.  299;  1  Benjamin  on  Sales,  §  586. 
If,  therefore,  the  railroad  company  had  de- 
livered the  goods  to  the  consignee  without 
the  surrender  of  the  bill  of  lading  and  with- 
out notice  of  any  reservation  of  title  and  pos- 
session, it  would  not  be  liable  to  the  con- 
signor, though  he  actually  intended  to  re- 
serve the  titie  and  possession  until  payment 
of  his  draft  for  the  price.  Bank  v.  Railway 
Oo.,  26  S.  C.  224.  As  between  the  vendor 
and  purchaser,  the  authorities  leave  no 
room  to  doubt,  however,  that  even  if  the  bill 
of  lading  provides  for  delivery  to  the  con- 
signee, yet  if  the  consignor  draws  for  the 
price  attaching  the  bill  of  lading  to  the  draft, 
this  is  sufficient  evidence  of  his  Intention  to 
reserve  the  titie  and  right  of  possession  until 
the  draft  is  paid,  and  the  consignee  is  not 
entitled  to  the  goods  until  payment    Emery 
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T.  Irring  National  Bank,  18  Am.  Rep.  299; 
Cbandler.  v.  Sprague,  88  Am.  Dec.  419,  note; 
Bank  of  Rochester  ▼.  Jones,  55  Am.  Dec  290; 
Cayuga  County  National  Bank  v.  Daniels,  47 
N.  Y.  681;  Marine  Bank  v.  Wright,  48  N.  Y. 
1;  Halsey  ▼.  Warden,  25  Kan.  128;  First  Na- 
tional Bank  of  Green  Bay  v.  Dearborn,  16 
Am.  Rep.  92.  That  the  Intention  of  the  ship- 
per as  evidenced  by  his  action  in  respect  to 
the  bill  of  lading  is  controlling,  is  supported 
by  the  elaborate  opinions  in  Shepherd  ▼.  Har- 
rison. 23  E.  Rul.  Cases,  849,  especially  the 
opinions  of  Kelly,  C.  B.,  and  Lord  Chelms- 
ford. Here,  according  to  the  statement  of 
the  complaint  and  the  affidavit,  not  only  did 
the  defendant,  the  consignor,  express  its  in- 
tention to  reserve  the  Jus  disponendi  by  pre- 
senting through  a  bank  the  draft  with  the 
bill  of  lading  attached,  but  the  plaintiff  ex- 
pressed this  to  be  also  its  understanding  of 
the  contract  by  offering  to  pay  the  price,  as 
It  claimed  it  to  be,  as  a  condition  precedent 
to  acquiring  possession  of  the  bill  of  lading, 
and  through  it  of  the  flour. 

It  is  argued,  however,  that  according  to 
the  complaint,  which  must  be  taken  as  true, 
the  plaintiff  tendered  the  real  price  agreed 
upon,  and  that  by  such  tender  he  became  en- 
titled to  the  flour  without  respect  to  the 
amount  of  the  draft  This  argument  is  not 
without  force,  but  it  is  not  convincing  nor 
Is  It  sustained  by  authority.  Even  the  im- 
portant case  of  Mirabita  ▼.  Imperial  Ottoman 
Bank,  S  Ex.  Div.  164,  cannot  fairly  be  said 
to  go  to  the  extent  of  holding  the  buyer  en- 
titled to  recover  possession  upon  tender  of  any 
amount  less  than  the  draft  The  question 
whether  the  right  to  possession  would  pass 
to  the  vendee  upon  tender  of  less  than  the 
amount  called  for  by  the  draft  if  the  less 
amount  tendered  be  the  true  amount  of  the 
purchase  money,  did  not  arise  and  was  not 
decided.  There  the  draft  for  the  purchase 
money  with  the  bill  of  lading  attached  had 
been  sent  to  the  defendant  bank,  with  in- 
structions to  deliver  the  bill  of  lading  upon 
payment  of  the  draft  The  plaintiff  tendered 
the  full  amount  of  the  draft,  and  demanded 
the  bill  of  lading.  The  bank  refused  to  de- 
liver it,  claiming  it  had  incurred  freight  char- 
ges which  must  also  be  paid,  whereas  it  had 
done  nothing  to  make  itself  liable  for  freight 
The  case  was,  therefore,  one  in  which  it  ap- 
peared the  defendant  bank,  on  its  own  re- 
sponsibility, had  refused  to  accept  the  full 
amount  claimed  by  the  vendor  as  expressed 
In  the  draft,  upon  payment  of  which  the  bill 
of  lading  was  to  be  delivered  to  the  vendee. 
Under  these  facts,  the  bank  was  held  liable 
to  the  vendee.  Lord  Justice  Cotton  uses  the 
following  language:  "So,  if  the  vendor  deals 
with  or  claims  to  retain  the  bill  of  lading  in 
order  to  secure  the  contract  price,  as  when  he 
sends  forward  the  bill  of  lading  with  a  bill 
of  exchange  attached,  with  directions  that  the 
bill  of  lading  is  not  to  be  delivered  to  the 
purchaser  till  acceptance  or  payment  of  the 
bill  of  exchange,  the  appropriation  is  not 
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absolute,  but  until  acceptance  of  the  draft,  or 
payment,  or  tender  of  the  price,  is  conditional 
only,  and  until  such  acceptance,  or  payment, 
or  tender,  the  property  in  the  goods  does 
not  pass  to  the  purchaser;  and  so  it  was 
decided  in  Turner  v.  Trustees  of  Liverpool 
Docks,  6  Ex.  548;  20  L.  J.  (Ex.)  393;  Shep- 
herd V.  Harrison,  Law  Rep.  4  Q.  B.  196 ;  Ogg 
V.  Stuter,  1  C.  P.  D.  47.  But  if  the  bill  of 
lading  has  been  dealt  with  only  to  secure 
the  contract  price,  there  is  neither  principle 
nor  authority  for  holding  that  in  such  case 
the  goods  shipped  for  the  purpose  of  complet- 
ing the  contract  do  not  on  payment  or  tender 
by  the  purchaser  of  the  contract  price  vest  in 
him.  When  this  occurs,  there  is  a  perform- 
ance of  the  condition  subject  to  which  the 
appropriation  was  made,  and  everything 
which,  according  to  the  intention  of  the  par- 
ties, is  necessary  to  transfer  the  property  is 
done ;  and,  in  my  opinion,  under  such  circum- 
stances, the  propeily  does  on  payment  w 
tender  of  the  price,  pass  to  the  purchaser." 
From  the  context  and  the  facts  of  the  case, 
as  hereinbefore  stated,  it  is,  we  think,  mani- 
fest that  the  court  .is  referring  to  payment 
or  tender  of  the  price  as  expressed  in  the 
draft  accompanying  the  bill  of  lading,  and 
not  some  price  which  the  vendee  contends  to 
be  the  true  one,  different  from  that  expressed 
in  the  draft,  upon  payment  of  which  the  bill 
of  lading  was  to  be  delivered.  The  defend- 
ant's argument  on  this  point  leaves  out  of 
view  the  principle  that  as  between  plaintiff 
and  defendant  in  the  circumstances  here  ap- 
pearing, the  flour  was  shipped  on  condition 
the  the  draft — ^not  the  amount  claimed  by 
the  plaintiff  as  the  true  price — should  be  paid 
by  the  plaintiff  before  it  should  have  the  flour. 
Until  the  draft  is  paid  or  there  is  tender  of 
the  amount  it  calls  for,  the  contract  is  execu- 
tory, and  while  in  some  exceptional  cases  an 
executory  contract  for  the  sale  of  chattels 
may  be  enforced  by  aH  action  for  specific 
performance,  the  rule  is  that  a  buyer's  action 
of  claim  and  delivery  to  recover  possession 
can  be  founded  only  on  an  executed  contract 
of  sale.    2  Benjamin  on  Sales,  {  1805. 

Even  If  the  draft  and  bill  of  lading  had 
been  sent  to  the  plaintiff  itself  under  such 
conditions  as  exist  here,  it  could  not  have 
retained  the  bill  of  lading,  which  was  the 
symbol  of  the  goods,  without  payment,  or  at 
least  acceptance,  of  the  draft  1  Benjamin  on 
Sales,  §  570;  1  Daniel  on  Neg.  Instruments, 
{§  1784,  1784a-1784c;  Tledemann  on  Com- 
mercial Paper,  {  494;  Bank  of  Rochester  v. 
Jones  (N.  Y.)  55  Am.  Dec.  290 ;  Cayuga  County 
National  Bank  v.  Daniels,  47  N.  Y.  631; 
Marine  Bank  v.  Wright,  48  N.  Y.  1.  It  re- 
quires no  argument  to  show  that  it  is  of  the 
utmost  importance  to  commerce  that  a  bill  of 
lading  should  have  full  effect  as  an  instru- 
ment by  which  a  vendor  or  shipper  may  re- 
tain his  right  of  possession — ^Jus  disponendi — 
using  it  as  a  symbol  of  the  property  to  ex- 
press his  intention  as  to  the  conditions  upon 
which  the  property  should  be  delivered.    The 
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courts  of  this  country  and  of  England  have 
with  practical  unanimity  given  the  bill  of 
lading  this  force.  But  even  if  the  defend- 
ant's view  were  correct,  that  the  tender  of  the 
true  price  as  stated  by  the  plaintiff,  without 
respect  to  the  amount  required  by  the  draft 
accompanying  the  bill  of  lading,  passed  to 
the  plaintiff  the  title  and  right  to  possession, 
the  plaintiff  would  still  have  his  electi6n  to 
sue  for  the  property  itself,  or  for  damages 
for  breach  of  the  contract  In  refusing  to 
deliver  the  goods.  24  A.  &  E.  Ency.  Law, 
1149,  1150.  On  the  facts  as  presented  in  the 
complaint  and  the  affidavit,  the  defendant  is 
prima  facie  the  owner  of  the  flour. 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(72  S.  C.  4S7) 

GARNER  et  al.  v.  GARNER  et  al. 

(Supreme  Court  of  South  Carolina.    Oct  10, 
1905.) 

Equitt — Dismissal  of  Bill — Insufeicdenot 

OF  EjVIDENCB. 

A  motion  to  dismiss  a  bill  on  the  ground 
chat  there  was  no  testimony  tending  to  sustain 
the  allegations  thereof  was,  in  effect,  a  motion 
/or  nonsuit,  which  cannot  properly  be  made  in 
An  equitable  action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent  Dig.  Equity,  $  827.] 

Appeal  from  Common  Pleas  Circuit  Court 
*f  Florence  County;  Dantzler,  Judge. 

Action  by  John  S.  Gamer  and  others 
against  Joseph  F.  Gamer  and  others.  From 
an  order  overruling  an  order  of  the  master 
dismissing  the  complaint,  certain  defendants 
appeal.    Affirmed. 

W.  F.  Dargan  and  George  Galletley,  for 
appellants.  Green  &  Hines  and  J.  P.  Mc- 
Neill, for  respondents. 

GARY,  A.  J.  This  is  an  action  to  set 
aside  certain  transactions  for  fraud,  to  sub- 
ject the  lands  described  in  the  complaint  to 
the  payment  of  the  claims  therein  mention- 
ed, and  for  an  accounting  as  to  rents  and 
profits.  By  order  of  the  court  a  referee  was 
appointed  to  take  the  testimqny  and  report 
his  conclusions  of  law  and  fact  At  the 
close  of  the  plaintiffs'  testimony  a  motion 
was  made  to  dismiss  the  complaint  as  to  the 
defendants  Arthur  R.  Gamer  and  Maggie 
Garner,  on  grounds  which  are  set  out  In  the 
report  of  the  referee. 

The  report  of  the  referee  was  as  follows: 
"This  case  was  referred  to  me  by  order  of 

the  court,  bearing  date  the  day  of , 

to  take  testimony  and  report  on  all  issues.  Pur^ 
suant  to  this  order,  I  have  taken  the  testi- 
mony, which  is  herewith  submitted.  At  the 
conclusion  of  the  testimony  on  behalf  of  the 
plaintiffs,  the  attorneys  for  defendants  mov- 
ed to  dismiss  the  case  as  to  the  defendants 
Irthur  R.  Garner  and  Maggie  Gamer,  on 
the  following  grounds,  to  wit:  First,  up- 
on the  ground  of  an  utter  failure  to  prove 
and  sustain  the  action  against  them,  under 


rale  30  of  the  circuit  court,  and  because  the 
proof  adduced  before  the  referee  was  in- 
sufficient to  support  the  cause  of  action 
against  the  said  defendants.  Second,  be- 
cause it  appears  from  the  pleadings  and 
proof  of  the  plaintiffs  that  the  land  in  ques- 
tion was  sold  for  $3,428,  and  that  the  plain- 
tiffs have  received  the  same,  and'  have  not 
returned  or  tendered  the  same  to  the  defend- 
ants, or  either  of  them.  After  hearing 
argument,  the  motion  is  granted,  on  the 
ground  first  stated,  to  wit,  because  I  find 
that  there  is  not  sufficient  testimony  to  make 
out  a  case  against  the  defendants  Arthur  B. 
Garner  and  Maggie  Garner." 

Both  the  plaintiffs  and  the  defendants 
Arthur  R.  Garner  and  Maggie  Gamer  filed 
exceptions  to  the  report  His  honor,  the 
presiding  Judge,  made  the  following  order: 
*'Thi8  cause  came  on  to  be  he^rd  on  ex- 
ceptions to  the  report  of  the  referee,  to  whom 
was  referred  all  issues  of  law  and  fact  A 
motion  by  the  defendants  Arthur  R.  Garner 
and  Maggie  Garner  was  made,  on  the  close 
of  plaintiff's  testimony,  to  dismiss  the  com- 
plaint as  to  them  upon  grounds  fully  set 
forth  in  their  motion.  The  referee  granted 
defendants'  motion  on  the  first  ground  set 
forth,  dismissing  the  complaint  as  to  Arthur 
R.  Garner  and  Maggie  Gamer.  It  aiH;>ear- 
ing  from  the  testimony  that  there  was  some 
evidence  going  to  prove  that  at  the  sale  of 
the  real  estate,  mentioned  in  the  complaint 
as  having  been  made  at  Darlington  in  1884, 
there  was  an  attempt  to  chill  the  bid  at 
such  sale,  which  resulted  in  sale  of  same  at 
less  than  its  real  value,  to  the  detriment 
and  injury  of  the  rights  of  the  plaintiffs, 
then  wards  of  the  defendant  Joseph  F.  Gar- 
ner, and  it  appearing  that  said  Arthur  R. 
Gamer  and  Maggie  Garner  were  advantaged 
by  the  chilling  'of  the  said  bid,  the  court  is 
of  the  opinion  that  the  referee  erred  in  dis- 
missing the  complaint  as  to  those  defendants. 
It  is  so  ordered.  Ordered,  further,  that  the 
cause  be  remanded  to  the  referee  to  take 
further  testimony  therein,  responsive  to  the 
allegations  in  the  pleadings." 

The  said  defendants  appealed  upon  ex- 
ceptions assigning  error  in  reversing  the 
referee  upon  the  first  ground  of  the  motion 
to  dismiss  the  complaint,  and  in  refusing 
to  reverse  his  ruling  upon  the  second  of 
said  motion.  The  motion  to  dismiss  the 
complaint  on  the  ground  that  there  was  no 
testimony  tending  to  sustain  the  allegations 
thereof  was,  in  effect,  a  motion  for  a  non- 
suit, which  cannot  properly  be  made  in  an 
equitable  action.  Woolfolk  v.  Mfg.  Co.,  22 
S.  C.  332;  McClenaghan  v.  McEachem,  47 
S.  C.  446,  25  S.  E.  296;  Barnes  v.  Rodgers« 
54  S.  C.  115,  31  S.  B.  885;  Gllreath  v.  Fur- 
man,  57  S.  C.  289,  35  S.  B.  516;  Railway  v. 
Beaudrot,  63  S.  C.  266,  41  S.  B.  299.  The 
general  principle  is  thus  stated  in  6  Enc. 
of  PI.  &  Pr.  830:  "Nonsuits  are  applicable 
only  to  cases  arising  before  common-law 
tribunals,    and   cannot    be    resorted    to    in 
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actions  of  an  equitable  nature,  unless  by 
vlrtne  of  statutory  anthortty.*  In  cases 
brought  to  trial  before  a  jury,  the  presiding 
judge  rules  upon  the  questions  of  law  and 
the  jury  determines  the  issues  of  fact  The 
object  of  the  nonsuit  Is  to  withdraw  the 
case  from  the  jury  upon  a  question  of  law 
to  be  decided  by  the  presiding  judge.  It 
l8  the  dual  nature  of  the  trial  that  gives 
rise  to  the  practice  of  making  a  motion  for 
nonsuit  There  is  no  necessity  for  resorting 
to  this  practice  in  chancery  cases,  as  the 
questions  of  law  and  issues  of  fact  are  to  be 
determined  by  the  same  person  except  In 
certain  cases  not  necessary  to  mention.  The 
case  under  consideration  is  a  good  illustra- 
tion that  it  is  far  better  for  the  referee  to 
decide  the  issues  after  all  the  testimony 
has  been  submitted,  Instead  of  granting  a 
nonsuit  or  dismissal  at  the  close  of  the  plain- 
tiiTs'  testimony,  for  the  reason  that  the  court, 
when  called  upon  to  decide  whether  there 
was  any  testimony  to  sustain  the  allegations 
of  the  complaint,  is  compelled  to  canvass  the 
evidence  without  the  aid  of  the  referee's 
findings  of  fact,  as  required  by  rule  80  of  the 
circuit  court 

Another  reason  why  the  practice  of  grant- 
ing nonsuits  should  not  be  sanctioned  in 
equity  cases  is  that  it  may  not  have  the  effect 
of  a  final  judgment  as  to  the  rights  of  the 
parties,  and  the  same  question  may  after- 
wards arise  when  the  plaintiff  is  able  to 
supply  the  testimony  which  was  lacking, 
and  tbus  prolong  litigation.  But,  waiving 
this  objection,  we  are  satisfied  that  the  order 
of  the  referee  was  properly  set  aside  by 
his  honor,  the  circuit  judge.  As  the  case 
will  be  remanded  for  further  proceedings, 
the  court  deems  it  advisable  to  refrain 
ftom  a  discussion  of  the  testimony  in  detail 
until  the  findings  of  fact  have  been  made 
In  the  manner  provided  by  rule  30,  herein- 
before mentioned. 

It  is  the  judgment  of  this  court  that  the 
order  of  the  circuit  court  be  afllrmed. 

JONES,  J.,  concurs  in  the  result 

WOODS,  J.  (concurring  in  the  result).  I 
express  no  opinion  as  to  whether  the  evi- 
dence is  strong  enough  to  justify  a  final 
decree  in  favor  of  the  plaintiffs,  annulling 
the  sale  of  the  land  as  against  the  defend- 
ants Arthur  R.  Gamer  and  Maggie  Garner, 
who  set  up  the  defense  of  purchasers  for 
valuable  consideration  without  notice;  nor 
as  to  whether  the  circuit  judge  was  right  in 
holding  the  mere  fact  of  these  defendants 
being  advantaged  by  the  chilling  of  the 
bidding  at  the  sale  when  Joseph  F.  Garner, 
their  grantor,  bought,  would  be  sufBclent  to 
set  aside  the  sale  as  to  them.  But  I  think 
the  relationship  of  the  Gamers  and  the  evi- 
dence of  lack  of  means  of  Arthur  R.  Gamer 
and  Maggie  Garner  to  make  the  purchase 
were  sufficient  to  make  It  safer  to  refuse  a 


motion  to  dismiss  the  complaint  without 
hearing  all  the  evidence  that  either  side 
had  to  offer. 

I  do  not  assent,  however,  to  the  view 
taken  in  the  opinion  of  Associate  Justice 
GARY,  that  the  circuit  judge  should  never 
dismiss  an  equity  cause  upon  bearing  the 
evidence  of  the  plaintiff,  however  conclusive- 
ly it  may  show  be  is  not  entitled  to  recover. 
The  authorities  cited  in  the  majority  opin- 
ion fully  establish  that  where  an  issue  of 
fact  is  referred  to  a  jury  a  nonsuit  cannot 
be  granted.  The  philosophical  reason  for 
this  is  that  an  order  of  nonsuit  is  not  con- 
clusive of  the  issue,  and  therefore  there 
should  be  a  verdict  which  is  conclusive, 
as  contemplated  by  the  statute.  But  on  the 
trial  of  an  issue  from  an  equity  cause  sub- 
mitted to  a  jury  the  practice  of  directing  a 
verdict  for  defendant  when  it  is  plain  the 
plaintiff  has  not  established  his  case  is  sus- 
tained in  Brock  y.  Nelson,  29  S.  .0.  49,  6 
S.  B.  899,  and  Gilreath  v.  Furman,  57  S.  0. 
289,  85  8.  B.  516.  It  follows  inevitably 
that  where  the  circuit  Judge  is  trying  the 
cause  on  evidence  taken  in  open  court,  or  by 
a  master  or  referee  under  the  order  of  the 
court  and  it  appears  clearly  from  the  plain- 
tiff's own  shoviring  that  in  no  view  of  the 
facts  could  there  be  a  decree  in  his  favor, 
the  circuit  judge  may  dismiss  the  complaint 
without  consuming  the  time  and  labor 
necessary  to  take  the  evidence  on  the  part 
of  the  defendant  To  curtail  the  power  of 
the  circuit  court  in  this  regard  would,  in 
my  opinion,  be  fruitful  of  delay  and  un- 
necessary labor.  No  doubt  the  case  should 
be  quite  clear  to  warrant  such  action,  be- 
cause in  such  cases,  as  in  cases  where  non- 
suits are  granted  or  Verdicts  directed,  there 
is  always  the  possibility  of  delay  from 
the  necessity  of  a  new  trial,  if  on  appeal 
this  court  should  regard  the  evidence  worthy 
of  rebuttaL 


(Tsaa  468) 

GREGG   V.   BANK   OF    COLUMBIA. 

(Supreme  Gourt  of  South  Carolina.    Oct  17, 
1905.) 

1.  Tboveb  and  CoNVEBSion— Dbavt  fob  Col- 
lection —  Saub  bt  Bank  of  Goods 
Shipped. 

Where  a  draft  with  a  bill  of  lading  at- 
tached is  sent  to  a  bank,  with  instructions  to 
notify  the  shipper  if  the  draft  is  unpaid,  it 
cannot  sell  the  goods  to  a  third  party  without 
notice  to  the  owner;  and,  if  it  does,  it  is  guilty 
of  conversion. 

2.  Pledge  —  Con VEBSioN  bt  Pledges  — De- 
mand—Tender. 

Where  a  pledgor  had  no  notice  of  a  con- 
version of  the  pledged  chattel  and  an  applicar 
tion  of  the  proceeds  by  the  person  converting 
the  same  to  nis  debt  until  after  the  conversion, 
he  may  bring  an  action  for  damages  without 
tender  of  the  amount  due  and  demand  for  tlM 
return  of  the  property. 

[Ed.  Note. — For  cases  in  point*  see  voL  40, 
Cent  Dig.  Pledges,  fi  92.] 
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8.  Tboveb  and  Convebsion— Damages. 

In  conversion  of  personal  property,  the 
Jury  may  siye  the  highest  market  value  up  to 
the  time  of  the  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trover  and  Conversion,  H  2G3,  2G4.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;  Purdy,  Judge. 

Action  by  Joseph  Gregg  against  the  Bank 
of  Columbia.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

D.  W.  Robinson,  for  appellant  Barron  & 
Ray,  for  respondent 

WOODS,  J.  The  Bank  of  Columbia,  de- 
fendant in  this  action,  appeals  from  a  judg- 
ment recovered  against  it  for  damages  for  the 
conversion  of  three  car  loads  of  corn.  The  ex- 
ceptions charge  error  in  refusing  to  grant  a 
nonsuit  in  the  admission  of  evidence,  in  the 
charge  to  the  jury,  and  in  refusing  a  new 
trial. 

A  brief  statement  of  the  evidence  will  so 
show  the  true  relation  of  the  parties  and  the 
rights  and  duties  which  grew  out  of  that  re- 
lation that  the  case  will  be  relieved  of  much 
apparent  complication.  The  business  of  the 
plaintiff,  Joseph  Gregg,  in  the  city  of  Chi- 
cago, was  to  ship  grain,  usually  on  orders,  but 
occasionally  to  brokers,  for  sale  on  his  own 
account.  The  three  carloads  of  com  with 
which  we  are  now  concerned  had  been  bought 
on  order,  but  the  orders  were  canceled  before 
shipment,  and  thereupon  the  plaintiff  sent 
them  to  J.  D.  Miot,  a  grain  broker,  of  Co- 
lumbia, S.  C,  and  made  separate  drafts  on 
him  with  bills  of  lading  attached  for  each 
car  of  corn,  amounting  in  the  aggregate  to 
$1,238.05.  These  drafts  were  in  favor  of 
Wanzer  &  Co.,  a  large  brokerage  house  of 
Chicago,  who  advanced  to  Gregg  the  amount 
of  the  drafts,  and  who  in  turn  placed  the 
drafts,  with  the  bills  of  lading  attached,  to 
their  own  credit  in  American  Trust  &  Sav- 
ings Bank  of  Chicago.  This  bank  sent  the 
drafts  and  bills  of  lading  to  the  Bank  of 
Columbia,  with  instructions  to  collect  and  re- 
mit proceeds  for  its  credit  to  National  Bank 
of  the  Republic  in  New  York.  Across  the 
left  end  of  each  of  the  drafts  was  the  follow- 
ing instruction:  "Do  not  surrender  docu- 
ments until  draft  is  paid.  If  not  paid 
promptly  notify ^  Chicago,  giving  rea- 
sons and  hold  for  Instructions."  The  Bank 
of  Columbia  received  the  papers  on  June  7, 
1901,  and  after  several  refusals  by  Mlot  to 
accept  or  pay  the  drafts,  returned  them  to 
the  Chicago  bank.  A  second  time  they  were 
sent  for  collection,  and  returned  after  a  like 
unsuccessful  effort  to  collect  Upon  receiv- 
ing them  a  third  time,  after  again  presenting 
them  to  Miot,  the  Bank  of  Columbia  sold  the 
corn  to  a  third  party  on  July  25,  1901,  for  the 
face  of  the  drafts,  storage  charges,  and 
freight,  and  remitted  the  amount  of  the 
drafts,  less  exchange,  to  National  Bank  of 
the  Republic  for  credit  of  American  Trust 
&  Savings  Bank.    The  plaintiff  had  no  notice 


of  the  sale  until  receipt  of  a  letter  from  Miot. 
dated  August  7,  1901,  advising  of  his  in- 
ability to  deliver  a  carload  of  com  he  had 
contracted  to  sell,  because  all  the  corn  had 
been  already  sold  by  the  Bank  of  Columbia. 
In  the  meantime  corn  had  advanced  in  price. 
The  plaintiff's  claim  was  for  $720,  alleged 
to  be  the  difference  between  the  price  realized 
for  the  corn  and  the  highest  market  price 
from  the  date  of  the  alleged  conversion  to 
the  time  of  the  trial.  The  defendant  en- 
deavored to  prove  as  a  material  fact  that  the 
intention  of  Gregg,  the  drawer,  was  not  as 
he  alleged  it  was,  to  make  Miot,  the  drawee, 
merely  his  broker  to  sell  the  com,  pay  the 
drafts,  and  account  for  the  sale,  but  that  Mlot 
should  buy  the  com  and  become  himself  ab- 
solute owner  on  payment  of  the  drafts.  As- 
suming that  the  evidence  left  this  issue  of 
fact  in  doubt  it  was  quite  immaterial,  in  view 
of  the  undisputed  documentary  evidence^ 
what  the  original  position  and  rights  of  Miot 
were,  because,  if  the  jury  had  taken  defend- 
ant's view,  when  Mlot  refused  payment  of  the 
drafts,  which  was  the  condition  of  his  acquir- 
ing ownership  and  possession  of  the  corn,  the 
ownership  stood  as  if  the  drafts  had  never 
left  the  bank  in  Chicago.  Although  the 
drafts  were  returned  to  the  Chicago  bank 
and  resent  for  collection  several  times,  the 
original  instruction  to  hold  and  noti^  in 
case  of  nonpayment  was  not  only  altered,  but 
was  each  time  resent  with  the  papers.  If 
Gregg  sold  the  corn  to  Miot  on  condition  that 
he  should  pay  the  amount  of  the  drafts  as 
the  purchase  price,  as  the  defendant  con- 
tends he  did,  then  he  was  bound  to  take  the 
price  agreed  upon  from  Mlot,  notwithstand- 
ing a  rise  in  the  price  of  corn,  but  the  Bank 
of  Columbia  had  no  right  to  bind  him  to  sell 
to  another  at  the  same  price  or  at  any  price. 
While  the  bank  of  Columbia  no  doubt  acted 
in  good  faith,  the  documents  in  its  hands 
afforded  no  justification  for  the  sale  of  the 
corn. 

1.  The  Chicago  owner  of  the  com  had 
through  the  drafts  and  bills  of  lading  invested 
the  Bank  of  Columbia  with  legal  authority 
to  offer  the  corn  to  Mlot — ^whether  as  pur- 
chaser or  as  agent  of  the  plaintiff,  is  not 
material;  but  when  he  refused  to  take  it, 
the  authority  of  the  bank  was  at  an  end,  and 
it  had  no  more  right  to  sell  the  corn  to  an- 
other than  if  it  had  never  had  the  drafts. 
Such  a  sale  by  the  bank  was  therefore  eb 
much  an  unwarranted  conversion  of  the  prop- 
erty of  the  owner  as  a  sale  made  by  a 
stranger  would  have  been.  This  was  not  a 
case  where  an  emergency  had  arisen.  There 
was  no  danger  of  the  loss  of  the  corn.  It  is 
plain  that  even  the  Chicago  bank  or  Wanzer 
&  Co.  had  no  right  to  order  a  sale  of  the  corn, 
if  Gregg  was  the  owner,  without  notice  to 
him  and  demand  on  him  for  payment  of  his 
debt,  and  surely  the  defendant,  a  mere  col- 
lecting agent,  had  no  right  to  sell  without 
notice  to  any  of  the  parties  concerned. 
Therefore,  the  circuit  judge  might  well  hav» 
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charged  the  Jury  that  the  papers  held  by  the 
Bank  of  Columbia  gave  it  no  authority  to 
sell,  and  the  defendant  c^talnly  could  not 
complain  when  it  was  left  to  the  Jury  to  say 
whether,  under  all  the  testimony,  including 
the  papers^  the  defendant  bank  had  such 
authority,  and,  if  they  found  it  had  no  au- 
thority, then  it  would  be  guilty  of  conversion. 

Another  issue  of  fact  was  whether  the 
plalntifr,  in  drawing  the  drafts  on  Wanzer  & 
Co.,  with  the  bills  of  lading  attached,  and 
receiving  the  amount  expressed  on  their  face 
ftom  Wanzer  &  Co.,  actually  sold  the  corn  or 
only  pledged  It  as  security  for  money  loaned. 
This  issue  was  plainly  stated  to  the  Jury, 
with  the  manifestly  correct  instruction,  if 
the  plaintiff  had  unconditionally  parted  with 
the  ownership  and  right  of  possession,  he 
could  not  recover  for  the  conversion. 

2.  But  the  most  serious  question  is  whether 
the  plaintiff  could  maintain  an  action  for  con- 
version, even  if  it  is  conceded  he  had  not 
parted  entirely  with  the  ownership  of  the 
com,  but  merely  pledged  it  for  money  bor- 
rowed from  Wanzer  &  Co.  by  indorsing  the 
bills  of  lading.  The  defendant  made  this 
question  by  a  motion  for  nonsuit  and  by 
appropriate  requests  to  charge.  The  ordi- 
nary relation  of  pledgor  and  pledgee  imports 
general  ownership  of  the  pledge  by  the  pledg- 
or, and  a  special  property  or  lien  of  the 
pledgee  accompanying  the  possession.  Since 
an  Interest  in  property  is  not  sufficient 
to  sustain  an  action  for  conversion,  unless 
there  Is  also  the  right  to  possession,  and  since 
that  right  is  4n  the  pledgee  and  not  the  pledg- 
or, the  latter  cannot,  as  a  general  rule, 
maintain  such  an  action  until  his  right  of 
possession  has  been  regained  by  payment  or 
tender  of  the  debt  secured  by  the  pledge  and 
demand  for  the  return  of  the  property.  There 
was  no  proof  in  this  case  that  plaintiff  made 
a  tender  to  Wanzer  &  Co.,  or  the  Chicago 
bank,  or  the  defendant,  or  that  he  demanded  a 
return  of  the  property  from  any  of  them. 
There  was  evidence,  however,  to  the  effect 
that  the  defendant  paid  Wanzer  &  Co.'s  debt 
to  the  Chicago  bank,  which  credited  the 
amount  to  Wanzer  &  Co.  and  thus  paid  the 
debt  of  the  plaintiff  to  that  firm.  The  pay- 
ment was  made  by  remitting  the  proceeds  of 
the  alleged  unauthorized  sale,  and  manifestly, 
if  the  plaintiff  had  with  knowledge  of  the 
conversion  acquiesced  in  this  application  of 
the  proceeds  for  his  benefit,  he  would  be  held 
to  ratify  the  sale.  But,  as  we  have  seen, 
there  was  evidence  that  the  plaintiff  did  not 
know  until  after  the  7th  of  August  of  the 
sale,  which  had  been  made  on  the  25th  of 
July.  When  the  defendant  gave  notice  it 
had  sold  the  com,  this  was  notice  it  was  out 
of  its  power,  or  that  of  the  Chicago  bank,  or 
Wanzer  &  Co.,  to  surrender  it  to  plaintiff. 
This  notice  Imported  that  tender  and  demand 
would  be  futile,  and  that  the  only  remedy 
of  plaintiff  would  be  to  recover  damages  for 
the  conversion,  in  estimating  which  the  bene- 


fits received  by  the  plaintiff  must  be  taken 
into  the  account.  Gage  v.  Allison,  1  Brev. 
495,  2  Am.  Dec.  682;  Jones  on  Pledges,  fi  748; 
22  A.  &  B.  Ency.  Law,  879.  The  plaintiff  hav- 
ing the  remedy  of  a  suit  at  law  for  conversion, 
an  equitable  action  for  accounting,  which  de- 
fendant insists  was  the  proper  action,  could 
not  have  been  maintained.'  Lacombe  v.  For- 
stall,  123  U.  S.  562,  8  Sup.  Ct  247,  31  L.  Ed. 
255.  The  equitable  doctrine  of  accounting 
had  no  application,  therefore,  and  was  stated 
by  the  circuit  Judge  to  indicate  that,  if  the 
Jury  reached  the  conclusion  the  Chicago  bank 
or  Wanzer  &  Co.,  as  pledgees,  in  order  to 
collect  their  money  authorized  the  sale  made 
by  the  Bank  of  Columbia,  the  remedy  then 
would  have  been  on  the  equity  side  of  the 
court  to  obtain  an  accounting,  and  this  action 
could  not  be  maintained.  This  instruction 
was  not  unfavorable  to  defendant,  and  clearly 
was  a  correct  statement  of  the  law. 

3.  The  defendant  next  submits,  if  It  was 
liable  at  all,  the  Jury  should  have  been  con- 
fined in  estimating  damages  to  the  value  of 
the  property  at  the  time  of  conversion,  and 
it  was  error  to  charge:  ''In  a  case  of  con- 
version of  personal  property  the  Jury  may 
give  the  highest  market  value  up  to  the  time 
of  the  trial."  It  will  be  observed  the  in- 
struction was  not  that  the  plaintiff  In  all 
cases  of  conversion  is  entitled  to  recover  the 
highest  market  value  up  to  the  time  of  trial, 
but  that  the  Jury  may  adopt  that  as  the 
measure  of  damages.  This  was  a  correct 
statement  of  the  law  as  laid  down  in  this 
state.  Carter  v.  Du  Pre,  18  S.  0.  179.  The 
Just  measure  in  some  circumstances  may  be 
the  value  at  time  of  conversion,  as  was  con- 
sidered by  the  court  In  Reynolds  v.  Witte. 
18  S.  C.  9,  36  Am.  Rep.  678 ;  in  other  circum- 
stances the  Just  measure  might  clearly  be  the 
highest  market  value;  and  the  Jury  may 
adopt  the  one  or  the  other,  according  to  their 
view  of  the  Justice  of  the  case.  No  doubt.  If 
either  measure  were  capriciously  adopted,  the 
circuit  Judge  would  have  the  power  to  relieve 
against  the  injustice  by  ordering  a  new  trial. 
For  Instance,  If  the  conversion  were  made  a 
bona  fide  claim  of  right  without  grievous 
wrong  or  oppression,  and  it  appeared  reason- 
ably certain  the  plaintiff  would  have  sold 
about  the  time  of  the  conversion,  manifest  In- 
justice would  be  done  to  make  an  enormous 
sporadic  rise  In  the  market  price,  due  to  ab- 
normal conditions  occurring  long  after  the 
conversion,  the  measure  of  damages.  On  the 
other  hand,  to  give  only  the  value  at  the 
time  of  conversion  would,  in  some  circum- 
stances, be  equivalent  to  requiring  the  owner 
of  the  property  to  sell  his  property  at  a  time 
and  for  a  price  fixed  by  a  wrongdoer.  In 
this  case,  the  Jury  took  as  a  basis  the  ap- 
proximate, if  not  the  exact,  value  at  the 
time  of  the  conversion,  and  the  defendant 
has  no  reason  to  complain. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 
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(140  N.  C.  154) 

BROWN  T-  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North   Carolina.    Dec.  5, 
1905.) 

Trial — Abgument   of   Counsel  —  Right  to 
Open  and  Close. 

The  tender  of  witnesses  by  defendant's 
counsel  to  counsel  for  plaintiff,  in  order  that  their 
fees  may  be  taxed  as  costs  in  the  event  plaintiff 
is  cast  in  the  suit,  does  not  amount  to  the  intro- 
duction of  evidence  by  defendant,  within  the 
meaning  of  superior  court  rule  3,  providing 
that,  when  no  evidence  is  introduced  by  defend- 
ant, the  right  of  reply  and  conclusion  shall  be- 
long to  his  counsel,  and  does  not  take  from  de- 
fendant the  right  to  open  and  close  the  argu- 
ment. 

Appeal  from  Superior  Court,  McDowell 
County;  Justice,  Judge. 

Action  by  J.  R.  Brown  against  the  Southern 
Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

S.  J.  Ervin,  for  appellant  Justice  &  Pless, 
for  appellee. 

BROWN,  J.  The  plaintiff  offered  evidence 
tending  to  prove  that  his  mule  was  killed 
on  the  defendant's  track  at  a  crossing  by 
coming  in  contact  with  a  box  car  which 
partly  obstructed  the  crossing,  and  which 
had  been  negligently  left  there  for  some 
time  in  such  position  by  the  defendant's 
agents.  There  was  a  motion  for  judgment 
of  nonsuit,  and,  this  being  denied,  the  de- 
fendant excepted.  The  defendant  offered  no 
evidence. 

After  the  argument  was  begun,  the  de- 
fendant asked  to  tender  the  witnesses  sum- 
moned by  it  to  the  counsel  for  the  plaintiff. 
This  was  done  in  order  that  they  might  be 
taxed  in  the  event  the  plaintiff  was  cast,  un- 
der the  ruling  in  Loftis  v.  Raxter,  66  N.  O. 

340,  and  Henderson  v.  Williams,  120  N.  a 

341,  27  S.  B.  30.  The  plaintilTs  counsel  pro- 
ceeded to  examine  one  of  these  witnesses  be- 
fore the  jury,  and  after  examining  this  wit- 
ness claimed  the  right  to  open  and  conclude 
the  argument  The  court  ruled  that  the 
tender  of  the  witnesses  by  the  defendant's 
counsel  amounted  to  introducing  evidence, 
and  that  according  to  the  practice  of  the 
court  the  plaintiff  should  open  and  conclude 
the  argument,  and  the  defendant  excepted  to 
this  ruling.  In  the  rules  of  practice  adopted 
by  the  Justices  of  this  court  for  the  govern- 
ment of  the  superior  courts,  it  is  provided: 
"In  all  cases,  civil  or  criminal,  when  no  evi- 
dence is  introduced  by  the  defendant,  the 
right  of  reply  and  conclusion  shall  belong  to 
his  counsel."  Rule  8,  128  X.  G.  655.  In  all 
other  cases,  the  right  to  open  and  conclude 
the  argument  is  left  to  the  discretion  of  the 
Judge,  and  his  decision  is  not  reviewable. 
Rule  6.  Id.  656.  We  do  not  think  the  tender- 
ing of  the  witnesses  for  the  evident  purpose 
of  having  their  fees  taxed  as  costs  amounted 
to  the  introduction  of  evidence  within  the 
letter  or  spirit  of  rule  3  above  quoted.  The 
introduction  of  evidence  includes  something 
more  than  the  tendering  of  a  witness.  One 
of  the  ablest  law  writers,  Thomas  Starkie^ 


defines  "evidence"  as  follows:  '"That  which 
is  legally  submitted  to  a  Jury  to  enable  them 
to  decide  upon  the  questions  in  dispute  or 
issue  as  pointed  out  by  the  pleadings,  and  as 
distinguished  from  all  comment  and  argu- 
ment, is  termed  evidence."  Starkie  on  Evi- 
dence, p.  8,  §  3.  Mr.  Elliott  says  that  Starkie's 
definition  is  among  the  clearest  and  best 
that  has  ever  been  framed.  Elliott,  {  6.  The 
word  "evidence"  is  used  in  rule  3  in  the 
sense  and  with  the  significance  given  to  it 
by  the  text  and  Judicial  writers.  Witnesses 
are  vehicles  or  means  of  proof.  Evidence  is 
the  -proof  itself,  offered  to  establish  or  dis- 
prove an  alleged  fact,  the  truth  of  which  is 
in  dispute.  Unless  the  party  tendering  a 
witness  examines  such  witness  with  the  view 
thereby  to  elicit  proof  in  support  of  his  side 
of  the  controversy,  he  cannot  be  said  to  in- 
troduce evidence. 

If  we  should  adopt  the  construction  placed 
upon  the  rule  by  the  court  below,  then  de- 
fendants will  in  all  cases  have  to  surrender 
the  right  to  have  their  counsel  open  and  con- 
clude the  argument,  under  the  terms  of  the 
rule,  or  else  forfeit  the  right  to  have  their 
witness  fees  taxed  as  costs,  although  the 
plaintiff  should  be  cast  in  the  suit  We  are 
quite  sure  such  a  construction  or  intention 
was  not  in  the  minds  of  our  predecessors 
when  the  rule  was  formulated.  We  have  ex- 
amined the  cases  of  Cureton  v.  Garrison,  111 
N.  C.  271,  16  a  E.  338,  and  Sitton  v.  Lum- 
ber Co.,  135  N.  C.  542,  47  S.  B.  600,  and 
neither  of  them  decides  the  point  presented 
upon  this  appeal.  They  relate  to  the  taxa- 
tion of  costs  only.  The  object  of  tendering 
the  witnesses  is  to  give  the  adversary  party 
an  opportunity  to  test  their  materiality,  and 
to  prevent  oppression  by  summoning  a  multi- 
tude of  immaterial  witnesses  for  the  purpose 
of  increasing  costs.  This  disposition  of  the 
case  renders  it  unnecessary  to  consider  the 
remaining  exceptions  of  the  appellant 

New  trial. 


OM  N.  a  135) 

OYSTER  T.  lOLA  MIN.  GO.  et  aL 

(Supreme  Court  of  North  Carolina.    Nov.  28, 
1905.) 

1.  Pabties — Defendants — ^Joinder. 

Where  an  Individual  with  the  consent  of  a 
corporation  converted  the  corporation  and  Its 
assets  to  his  own  use,  and  manipulated  the  cor- 
poration for  his  own  benefit  in  a  reckless  man- 
ner, and  secreted  and  disposed  of  its  proper^ 
to  defeat  the  collection  of  a  debt  due  plaintiff, 
and  the  corporation  and  individual  were  so  in- 
timately connected  in  the  transactions  that  it 
would  be  almost  impossible  to  Investigate  their 
acts  unless  both  were  brought  into  court  plain- 
tiff could  Join  both  as  parties  defendant  to  an 
action  to  recover  the  property  converted  by 
them,  and  for  a  receiver  and  injunction  to  pro- 
tect plaintiff's  Interest  in  such  property,  and 
secure  the  payment  of  his  judgment 

Appeal  from  Superior  Court,  Montgomery 
County;  Cooke,  Judge. 

Action  by  Charles  C.  Oyster  against  the 
lola  Mining  Company  and  another.    From  a 
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Judgment  overruling  a  demurrer  to  the  com- 
plaint, defendants  appeal.    Affirmed. 

C.  W.  Tillett,  Oflbom,  Maxwell  &  ^eerana, 
and  B.  B.  Raper,  for  appellants.  H.  G.  Nlles, 
Adams,  Jerome  &  Armfleld,  and  W.  J.  Adams, 
for  appellee. 

CLARK,  O.  J.  This  is  an  appeal  from  a 
judgment  overruling  a  demurrer  to  the  com- 
plaint. Briefly  stated,  the  grounds  of  de- 
murrer are:  (1)  Misjoinder  of  parties.  (2) 
Misjoinder  of  causes  of  action.  (3)  Failure 
to  state  a  cause  of  action  against  lola 
Mining  Go.  (4)  Failure  to  state  a  cause  of 
action  against  M.  L.  Jones.  These  are  the 
only  defendants.  Without  fully  analyzing 
the  complaint,  it  charges  that  the  defendant 
Jones,  with  the  consent  of  the  defendant 
mining  company  and  its  manager,  has  wrong- 
fully converted  the  entire  corporation  and  all 
its  assets  to  his  own  use,  and  has  manipulated 
and  used  the  corporation  and  its  property 
for  his  own  benefit  exclusively;  that  as 
manager,  and  with  the  consent  of  the  corpora- 
tion, he  has  taken  exclusive  possession  of  the 
entire  property  of  the  corporation;  that  his 
management  has  been  reckless  and  improvi- 
dent ;  that  he  has  disposed  of  the  products  of 
the  mine  for  the  deliberate  purpose  of  de- 
frauding the  stockholders  of  the  mining  com- 
pany, including  the  plaintiff,  and  preventing 
an  enforcement  of  their  rights. 

One  general  object  of  the  complaint  is  to 
recover  property  belonging  to  the  plaintifT, 
which  It  is  alleged  that  the  two  defendants 
confederated  to  destroy  or  place  beyond  the 
reach  of  the  plaintiff.  The  82,000  shares 
of  stock  mentioned  in  the  first  cause  of  ac- 
tion are  alleged  to  have  been  wrongfully  dis- 
posed of  by  the  two  defendants,  and  the  pro- 
ceeds divided  between  them.  The  75,000 
shares  named  in  the  second  cause  of  action, 
it  is  alleged,  were  fraudulently  declared  for- 
feited, and  were  sold  by  both  defendants, 
and  the  proceeds  applied  in  part  to  a  debt 
of  the  corporation  already  paid.  The  fourth 
cause  of  action  alleges  that  Jones  concurred 
in  this  disposition  of  the  property  to  defeat 
the  second  cause  of  action;  while  the  third 
clause,  claiming  $5,800  against  the  corpora- 
tion is  connected  with  the  second  by  reason 
of  the  fact  that  $3,000  of  the  $5,800  went  to 
the  said  corporation  by  reason  of  the  fraudu- 
lent conversion  of  the  stock  mentioned  in  the 
second  cause  of  action,  and  the  allegation 
tliat  Jones,  with  the  consent  of  said  company, 
lias  secreted  and  disposed  of  the  property  of 
the  corporation  to  defeat  the  collection  of  the 
debt  due  the  plaintiff.  The  complaint  also 
asks  for  a  receiver  and  injunction  to  pro- 
tect the  plaintiff's  interest  in  the  property, 
and  to  secure  the  payment  of  such  Judgment 
as  he  may  recover.  The  two  defendants  are 
so  intimately  connected  in  these  series  of 
transactions  that  it  would  be  almost  impos- 
sible to  Investigate  any  of  the  grounds  of 
complaint  and  unravel  the  tangled  skein,  un- 
less both  defendants  are  made  parties,  and 


have  opportunity  to  be  heard,  and  the  whole 
series  of  transactions  is  gone  into. 

Under  the  former  system  of  procedure  at 
common  law,  where  everything  was  calcu- 
lated for  the  production  of  a  single  issue, 
it  was  essential  to  exclude  all  parties  and 
causes  of  action  save  one,  if  possible.  The 
present  procedure  more  nearly  resembles  the 
former  equity  practice.  "Where  a  general 
right  is  claimed,  arising  out  of  a  series  of 
transactions  tending  to  one  end,  the  plain- 
tiff may  Join  several  causes  of  action  against 
defendants  who  have  distinct  and  separate 
interests,  in  order  to  a  conclusion  of  the 
whole  matter  in  one  suit."  Toung  v.  Young, 
81  N.  C.  91.  This  has  been  recently  followed 
in  Fisher  v.  Trust  Co.,  138  N.  G.  224,  50  S.  B. 
659,  in  which  Benton  v.  Collins,  118  N.  C. 
196,  24  S.  B.  122,  and  many  other  cases  of 
similar  purport  are  collected.  Upon  the  al- 
legations in  the  complaint,  both  defendants 
being  called  on  to  answer  and  having  oppor- 
tunity to  defend,  the  whole  matter  can  be 
inquired  into,  and  the  rights  of  all  the  parties 
properly  adjusted  better  and  more  readily 
than  if  the  action  were  chopped  up  into  many 
distinct  and  several  actiona 

No  error. 

WALKER,  J.  (concurring  in  result).  The 
complaint  is  so  drawn  that  it  is  difficult  to 
determine  with  certainty  whether  or  not 
there  has  really  been  a  misjoinder,  and  while 
this  question  is  to  be  decided  in  the  first  in- 
stance, at  least,  by  the  complaint  itself,  it 
may  sometimes  turn  out  that  there  has,  in 
fact,  been  a  misjoinder,  when  it  does  not  ap- 
pear on  the  face  of  the  pleading.  In  order 
to  sustain  the  Joinder  of  the  causes  of  action 
in  this  case,  it  is  necessary  to  give  the  al- 
legations a  very  liberal  construction  under 
section  260  of  the  Code.  If  the  object  is  to 
recover  a  debt  due  by  the  corporation  for 
money  borrowed  from  Mosser  &  Co.,  and  to 
recover  damages  from  Jones  and  the  com- 
pany for  a  wrongful  conversion  of  the  stock 
of  Mosser  &  Co.,  and  finally  to  charge  them 
with,  mismanagement  of  the  affairs  of  the 
company,  and  a  tortious  manipulation  of  its 
assets,  for  the  purpose  of  defeating  the  re- 
covery of  the  debt  and  of  the  damages  for 
the  conversion  of  the  stock,  the  causes  of 
action  can  be  Joined.  Benton  v.  Collins,  118 
N.  C.  106,  24  S.  B.  122.  The  objection  to  the 
pleading  is  that  the  plaintiff  does  not  clearly 
and  distinctly  allege  a  Joint  liability  of  the 
company  with  Jones,  though  it  was  doubtless 
the  intention  of  the  pleader  so  to  do.  The 
confederacy  between  the  two  to  defeat  the 
plaintiff's  rights  is  not  set  forth  with  that 
certainty  and  definiteness  which  the  Code  re- 
quires; but  this  defect  should  perhaps  have 
been  taken  advantage  of  by  motion,  and  not 
by  demurrer.    Code,  §  261. 

Again  it  appears,  by  implication  at  least, 
that  the  members  of  the  firm  of  Mosser  &  Co. 
consented  to  the  alleged  wrongful  acts  of 
Jones,  because  it  is  allied  that  the  company 
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consented,  and  they  were  stockholders,  direct- 
ors, and  the  principal  officers  of  the  company, 
and  there  Is  no  allegation  that  they  protested 
against  what  was  contemplated  to  be  done, 
and  what  was  afterwards  actually  done  by 
Jones.  Whether  Mosser  &  Co.,  plaintlflTs 
assignors,  gave  their  consent  to  the  alleged 
wrongful  acts  in  such  a  way  as  to  deprive 
them  of  any  right  now  to  complain  of  them, 
is  a  question  I  prefer  to  decide  when  the  facts 
are  all  before  us,  and  not  now  upon  the 
present  meager  statements  of  the  complaint. 
There  is  ambiguity  in  the  allegations  of  the 
complaint,  but,  under  the  circumstances,  I 
do  not  feel  justified  in  withholding  my  as- 
sent to  the  conclusion  of  the  court,  believing 
it  better  that  the  matter  should  be  Investi- 
gated when  the  facts  will  be  shown  with 
more  clearness,  and  not  seeing,  at  present, 
that  any  substantial  right  of  the  defendants 
is  likely  to  be  prejudiced  thereby.  The  de- 
fendants, as  has  been  said,  could  have  had  the 
allegations  of  the  complaint  made  more  defi- 
nite and  certain,  in  order  "that  the  precise 
nature  of  the  charge  would  be  made  ap- 
parenf  CMe»  |  261.  This  was  not  done*  for 
some  good  reason,  I  hare  no  doubt,  and,  in  the 
absence  of  a  more  definite  statementp  constru- 
ing the  complaint  liberally,  as  required  by  sec- 
tion 200,  I  concur  in  the  decision  for  the  rea- 
sons already  assigned,  though  my  assent  Is  not 
unreservedly  given  to  all  that  Is  said  In  the 
opinion  of  the  court  Oare  should  be  taken 
that  we  do  not  give  too  loose  an  Interpreta- 
tion to  section  260  of  the  CJode  with  respect 
to  misjoinders,  and  too  free  a  hand  to  plead- 
ers in  such  cases.  That  section  was  en- 
acted to  prevent  multifariousness  and  con- 
fusion in  the  trial  of  causes,  which  should 
always  be  avoided  in  pleading;  and  parties, 
who  may  otherwise  be  prejudiced,  are  en- 
titled to  its  strict  enforcement  **The  bill," 
says  Judge  Story,  "should  not  be  multi- 
farious, for  if  it  is  so  it  is  demurrable,  and 
may  be  dismissed  by  the  court  of  its  own  ac- 
cord, even  if  not  objected  to  by  the  defend- 
ant By  multifariousness  In  a  bill  Is  meant 
the  improperly  joining  in  one  bill  distinct 
and  independent  matters,  and  thereby  con- 
founding them;  as,  for  example,  the  uniting 
in  one  bill  of  several  matters,  perfectly  dls^ 
tlnct  and  unconnected,  against  one  defend- 
ant, or  the  demand  of  several  matters  of  a 
distinct  and  independent  nature  against  sev- 
eral defendants  in  the  same  bill.  In  the  lat- 
ter case,  the  proceeding  would  be  oppress- 
ive, because  it  would  tend  to  load  each  de- 
fendant with  an  unnecessary  burden  of  costs, 
by  swelling  the  pleadings  with  the  statement 
of  the  several  claims  of  the  other  defend- 
ants with  which  he  has  no  connection.  In 
the  former  case,  the  defendant  would  be 
compellable  to  unite,  in  his  answer  and  de- 
fense, different  matters  wholly  unconnected 
with  each  other,  and  thus  the  proofs  ap- 
plicable to  each  would  be  apt  to  be  confound- 
ed with  each  other,  and  great  delays  would 
be  occasioned  by  waiting  for  the  proofs  re- 
specting one  of  the  matters,  when  the  others 


might  be  fully  ripe  for  hearing.  Indeed 
courts  of  equity,  in  cases  of  this  sort;  are 
anxious  to  preserve  some  analogy  to  the  com- 
parative simplicity  of  proceedings  at  the 
common  law,  and  thus  to  prevent  confusion 
in  their  own  pleadings,  as  well  as  in  their 
own  decrees."    Story,  Eq.  PI.  §  271. 

CONNOR,  J.,  concurs  in  the  concurring 
opinloa* 


(m  N.  O.  5S4) 
MILLS  T.  BISOOE  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  Ifi, 
1005.) 

1.  DisGovEBT  —  Statutes  —  Pboductiow  of 
Wbitiwgs — DEPOsrr  in  Cottbt. 

Code,  S  578,  provides  that  the  clerk  or  judge 
may  order  either  party  to  give  the  other  an  in- 
spection and  copv,  or  permission  to  take  a  copy, 
01  any  papers,  books,  or  documents  under  his 
control  containing  evidence  relating  to  the 
merits  of  the  action  or  defense.  Held,  that  the 
statute  confers  no  authority  to  order  a  party 
to  deposit  papers,  books,  or  documents  in  the 
clerk's  oflBce. 

2.  Samb—Obdbb— Conclusiveness. 

Where,  on  appeal  to  the  judge  from  an 
order  of  the  clerk  for  deposit  of  books  for  in- 
spection, made  under  Code,  $  578,  it  was  re- 
versed, it  being  a  discretionary  matter  and  the 
order  an  administrative  one  not  affecting  the 
merits,  it  was  not  res  judicata,  and  the  motion 
could  be  renewed  and  a  new  order  obtained. 

Appeal  from  Superior  Court,  Montgomery 
County;    Peebles,  Judge. 

Action  by  W.  A.  Mills  against  the  Biscoe 
Lumber  Company.  From  an  order  revising 
an  order  of  the  clerk  requiring  plalntilf  to 
give  an  inspection  of  certain  papers,  defend- 
ant appeals.    Affirmed. 

Hinsdale  &  Hinsdale,  for  appellant 
Adams,  Jerome  &  Armfleld,  for  appellee. 

CLARK,  C.  J.  Code,  %  678,  provides  that 
the  court — 1.  e.,  clerk  (Code,  §  182)^r  judge 
"may  in  their  discretion  and  upon  due  no- 
tice order  either  party  to  give  to  the  other, 
within  a  specified  time,  an  inspection  and 
copy  or  permission  to  take  a  copy  of  any 
books,  papers  and  documents  in  his  possession 
or  under  his  control  containing  evidence  re- 
lating to  the  merits  of  the  action  or  the 
defense  therein.*'  This  was  a  motion  in  the 
cause  by  the  defendant  before  the  clerk  for 
an  inspection  of  papers,  etc.,  of  that  nature 
in  possession  of  the  plaintiff.  The  clerk 
made  an  order  requiring  the  plaintiff  to  •'pro- 
duce and  deposit  in  the  office  of  the  clerk" 
certain  papers  described  in  the  order,  and 
that,  "in  order  that  the  defendant,  its  agents 
or  attorneys,  may  in  the  presence  of  the  clerk 
examine  and  take  copies  thereof,  it  is  further 
ordered  that  said  notes,  letters,  papers,  docu- 
ments, and  books  of  account  shall  be  deposit- 
ed In  said  clerk's  office  on  or  before  August 
12,  1905,  and  shall  remain  in  said  office 
two  weeks."  The  plaintiff  excepted  "to  so 
much  of  the  order  as  requires  the  defendant 
to  deposit  the  papers  with  the  clerk  and  al- 
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low  them  to  remain  two  weeks."  On  appeal 
the  Judge  briefly  entered,  'The  above  Judg- 
ment Is  reversed." 

The  Judgment  of  the  clerk  was  erroneous  in 
the  particular  excepted  to.  There  is  noth- 
ing in  the  statute  which  authorizes  an  or- 
der that  the  respondent  be  required  to  de- 
posit the  papers.  In  practice,  this  might 
prove  oppressive  and  detrimental.  The  pa- 
pers and  books  might  be  necessary  in  the  con- 
duct of  the  plaintilTs  business,  and  there  is 
no  guaranty  of  their  safety  when  so  deposited. 
All  that  the  statute  authorizes  is  an  order 
that  the  papers  be  produced  with  sufllcient 
opportunity  to  the  other  side  to  inspect  the 
same  and  take  a  copy.  8heek  v.  Sain,  127 
N.  C.  272, 37  S.  E.  334.  .  The  Judge  probably  did 
not  Intend  to  do  more  than  reverse  the  part 
of  the  order  objected  to.  But,  if  he  did,  it 
was  a  discretionary  matter,  and,  the  order 
being  an  administrative  order  in  the  cause 
and  not  affecting  the  merits,  it  is  not  res 
Judicata,  and  the  motion  can  be  renewed  and 
a  new  order  obtained,  in  the  discretion  of 
the  court  or  Judge,  .of  the  tenor  authorized  by 
the  statute.  Indeed,  the  plaintiff  is  not  re- 
sisting an  order  of  that  purport 

No  error. 


(139  N.  C.  603) 

CAMPBELL   et   al.  v.  BVERHART   et  al. 

(Supreme  Court  of  North  Carolina.    Nov.  15, 
1906.) 

1.  Deeds— Pabtiks. 

Code,  I  1329,  which  provides  that  "any 
limitation  by  deed"  to  the  heirs  of  a  living  per- 
son shall  be  construed  to  be  to  his  children, 
abolishes  the  common-law  rule  that  a  deed  to 
the  heirs  of  a  living  person  is  void  for  uncer- 
tainty, and  makes  a  deed  to  the  heirs  of  a  liv- 
ing person  a  valid  deed  to  his  children;  the 
word  "limitation"  in  the  statute  meaning  the 
creation  of  an  estate. 

2.  Same— Child  ITnbobn  as  Grantee. 

A  conveyance  to  the  heirs  of  a  living  per^ 
son  is  a  conveyance  to  his  children  as  tenants 
in  common,  including  a  child  en  ventre  sa  mere ; 
Code,  $  1328,  providing  that  a  child  unborn, 
but  in  esse,  shall  be  deemed  a  person  capable  of 
taking  by  deed. 

[Bd.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Deeds,  §  21.] 

3.  BjBomEinr  — Peoof  of  Title  by  Plain- 
tiff—Necesbity. 

Plaintiff,  in  ejectment,  in  order  to  recover, 
must  show  a  title  good  against  the  world  or 
good  against  defendant  by  estoppel. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Ejectment,  fi§  16-19.] 

4.  Same— Pbiha  Faois  Pboof  of  Title. 

Plaintiff,  in  ejectment,  establishes  a  prima 
facie  case  on  diowing  a  grant  from  the  state 
and  mesne  conveyances  connecting  him  with 
the  grant,  or  proving  a  title  out  of  the  state 
by  grant  duly  issued,  or  by  an  adverse  posses- 
sion for  30  yearEk  without  regard  to  the  number 
or  connection  of  tenants,  and  20  years'  ad- 
verse possession  In  himself  or  those  under 
whom  he  claims,  or  such  a  possession  for  7 
years  under  color,  or  showing  30  years'  ad- 
verse possession  by  himself  or  some  one  person, 
and  mesne  conveyance  connecting  him  with  the 
title  acquired  by  that  person  against  the  state, 
or  showing  adverse  iK>ssession  by  himself  or 


those  under  whom  he  claims  for  21  yeark  nndef 
color,  or  showing  an  estoppel  arising  from  de- 
fendant obtaining  possession  as  tenant  of  plain- 
tiff, .or  connecting  defendant  with  a  common 
source  of  title  showing  in  himself  a  better  title. 

5.  Estoppel  —  Possession  of  Liand  undeb 
Another. 

One  taking  possession  of  land  under  an- 
other is  estoppea  from  disputing  the  latter's 
title  until  the  possession  is  restored  to  him* 
after  which  time  the  one  affected  by  the  es- 
toppel may  set  up  any  right  he  may  have  to 
the  property. 

6.  Ejbctmsnt— Issues— Pboof. 

Where,  in  epectment,  plaintiff  alleges  that 
his  grantor  acquired  title  by  reason  of  the  pos- 
session of  a  third  person,  through  whom  de- 
fendant claimed,  by  the  permission  of  the 
grantor,  he  must,  in  order  to  prevail,  prove  that 
the  third  person  entered  on  the  land  or  con- 
tinued in  the  possession  thereof  as  the  grantor's 
tenant,  thereby  estopping  the  third  person  from 
denying  the  grantors  title;  and  defendant  will 
defeat  a  recovery  on  showing  that  the  third 
person  surrendered  his  possession  and  then  re- 
lied on  his  title  or  acquired  title  to  the  premises. 

7.  Tbial—Instbuotigns— Invading  Pbovingb 

OF  JUBY. 

The  evidence  showing  that  the  third  per- 
son's possession  was  by  the  permission  of  the 
grantor  consisted  of  testimony  of  his  declara- 
tions to  that  effect.  Held^  that  an  Instruction 
that  the  deed  was  sufficient  to  vest  title  in 
plaintiffs  was  in  effect  a  peremptory  instruction 
to  find  for  plaintiffs,  and  an  invasion  of  the 
province  of  the  jury  in  violation  of  the  express 
provisions  of  Code,  $  418. 

8.  Same—Question  of  Law  ob  Fact. 

The  question  of  the  legal  sufficiency  of  the 
evidence  is  for  the  court,  while  the  question  of 
the  weight  of  legally  sufficient  proof  Is  for  the 
jury. 

[Ed.  Note.— For  cases  in  point,  see  voL  46, 
Cent  Dig.  Trial,  SS  832,  339.] 

9.  Same— Submission  of  Issus  to  Jubt. 

Where  reasonable  minds,  acting  within  the 
limitations  prescribed  by  law,  might  reach  dif- 
ferent conclusions  from  an  examination  of  the 
evidence  on  an  issuer  the  evidence  must  be  sub- 
mitted to  the  jury. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  46, 
Cent.  Dig.  Trial,  §  332.] 

10.  JQjEOTMENT— Defense— Ad VKBSE  Posses- 
sion. 

Where,  In  ejectment,  plaintiff  showed  a 
prima  facie  title  and  right  to  possession,  de- 
fendant was  not  confined  to  his  own  adverse 
possession,  but  could  tack  it  to  the  possession 
of  those  under  whom  he  claimed. 

[Ed.   Note. — For  cases  in  point,  see  vol.   1, 
Cent.  Dig.  Adverse  Possession,  {9  214,  215.] 

11.  Appeal— Habmless  Bbbob. 

Where,  in  ^ectment,  plaintiffs  must  fail 
if  the  third  person  under  whom  defendant 
claimed  had  not  been  in  possession  under  plain- 
tiff's grantor,  the  error  m  an  instruction  that, 
unless  defendant  had  adverse  and  exclusive 
possession  for  20  years,  he  could  not  recover, 
was  immaterial. 

12.  Evidenoe— Heabsat. 

A  recital  in  a  deed  conveying  land  to  the 
heirs  of  a  living  person  that  the  latter  had 
paid  the  grantor  a  certain  consideration  is  not 
competent,  in  ejectment  by  his  children,  as 
against  defendant  claiming  under  such  person. 

13.  Same— Records— Census  List. 

A  census  list  found  in  the  clerk's  office  is 
inadmissible  to  prove  that  a  person  was  not  In 
being  at  a  specified  date,  in  the  absence  of 
proof  showing  how  the  list  was  made  or  the 
source  of  the  information  it  purported  to  con- 
tain. 
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14.  Witnesses— Ck>MPETENCT. 

The  testimony  of  a  witness  interested  in 
the  event  of  an  action  of  ejectment  as  to 
transactions  with  a  decedent  from  whom  de- 
fendant derived  title  is  incompetent  against 
him,  without  reference  to  the  extent  of  the  in- 
terest 

Appeal  from  Superior  Court,  Davidson 
Ctounty ;  Bryan,  Judge. 

Action  by  R.  Q.  Campbell  and  others 
against  Chas.  Everbart  and  another.  From 
a  judgment  for  plaintiffs,  defendants  appeal. 
Reversed. 

This  is  an  action  for  the  recovery  of  real 
property,  a  parcel  of  land  in  Lexington 
township.  Plaintiffs,  in  support  of  their 
claim  to  title,  put  in  evidence  a  deed  dated 
November  22,  1870,  from  Susan  Humphreys 
••to  the  lawful  heirs  of  B.  F.  Hilliard  and 
their  heirs."  Hilliard  was  the  son  of  Susan 
Humphreys,  and  the  plaintiffs  are  the  grand- 
children of  said  Hilliard,  and  claim  under  the 
deed  for  the  reason  that  their  mothers  (who 
are  now  dead)  were  the  children  of  Hilliard, 
and  therefore  answer  to  the  description  in 
the  deed  of  the  persons  who  were  intended  to 
take  thereunder.  There  was  no  proof  of 
title  in  Susan  Humphreys,  but  there  was 
testimony  which  plaintiff  insists  tended  to 
show  that  Hilliard  either  entered  upon  the 
land  originally,  or  continued  in  possession 
after  the  date  of  the  deed  to  his  heirs  (No- 
vember 22,  1870),  by  her  permission,  and  is 
therefore  estopped  to  deny  her  title.  It  is 
unnecessary  to  set  out  this  testimony  in 
order  to  an  understanding  of  the  point  upon 
which  the  case  is  decided.  There  was  testi- 
mony to  the  effect  that  Hilliard  had  occupied 
the  land  for  12  years  prior  to  the  date  of  the 
deed  of  Mrs.  Humphreys  In  1870,  and  that  he 
continued  in  possession  until  his  death  in 
1398  with  brief  interruptions,  his  children 
living  there  with  him  most  of  the  Ume  -dur- 
ing their  minority  and  after  they  became  of 
age,  and  that  he  had  conveyed  a  part  of  the 
land  to  his  wife  and  other  portions  to  Darr 
and  Leonard. 

The  court  charged  the  Jury,  among  other 
things  not  necessary  to  be  stated,  as  follows : 
••(1)  The  burden  of  the  issue  is  upon  the 
plaintiffs.  They  must  recover  upon  the 
strength  of  their  own  title,  and  not  the  weak- 
ness of  the  defendants.  They  must  show  title 
in  themselves,  and  that  they  were  entitled 
to  the  possession  at  the  commencement  of  the 
Action.  (2)  The  court  instructs  the  Jury  that 
the  deed  Introduced  by  the  plaintiffs  in  this 
action  Is  sufficient  to  vest  in  them  the  legal 
title  to  the  land  described  in  the  complaint, 
and  to  authorize  them  to  take  possession  of 
the  same;  nothing  else  appearing."  Defend- 
ants excepted.  And  in  response  to  prayers 
from  the  plaintiffs  the  Jury  were  instructed 
as  follows :  ••(I)  There  is  no  evidence  of  ex- 
clusive, continuous,  and  adverse  possession 
under  color  of  title  on  the  part  of  the  defend- 
ants for  seven  years,  and,  unless  you  find 
from  the  evidence  that  the  defendants  have 


had  adverse  and  exclusive  possession  for  the 
period  of  20  years  under  known  and  visible 
metes  and  bounds,  you  will  answer  the  first 
issue  'Yes.'"  Defendants  excepted.  "(2) 
The  court  charges  you  that  there  is  no  evi- 
dence that  the  defendants  have  had  adverse 
and  exclusive  possession  under  known  and 
visible  metes  and  bounds  for  the  period  of  20 
years,  and  you  should  answer  the  first  issue 
•Yes.'"  Defendants  excepted.  "(3)  The  court 
charges  you  that  the  deed  of  1870  from  Susan 
Humphreys  to  the  lawful  heirs  of  B.  F. 
Hilliard  was  the  same  in  law  as  if  it  had 
been  made  to  the  children  of  B.  F.  Hilliard, 
and  conveyed  a  valid  title  from  Susan  Hum- 
phreys to  the  children  of  B.  F.  Hilliard  then 
living,  and  if  you  find,  from  the  evidence, 
that  Margaret  Leonora  Wood  was  bom  in 
April  thereafter,  she  would  in  law  be  includ- 
ed as  one  of  the  children  then  living,  and 
would  be  within  the  description  of  the 
grantees  in  the  deed."  Given.  Defendants 
excepted. 

The  court  refused  the  following  prayers  of 
the  defendants :  "(1)  The  court  charges  you 
that  the  deed  from. Susan  Humphreys  to  the 
lawful  heirs  of  B.  F.  Hilliard  is  invalid  and 
null  and  void  for  want  of  grantees,  and  the 
Jury  should  answer  the  first  issue  'No.*  (2) 
That  there  is  no  evidence  to  go  to  the  Jury 
that  Susan  Humphreys,  at  the  time  of  the 
execution  of  the  deed,  owned  said  land  or  was 
in  possession  thereof,  or  had  any  right  to 
convey  the  same,  and  the  Jury  should  answer 
the  first  issue  'No.'  (3)  That  if  the  Jury 
shall  find,  from  the  evidence,  that  prior  ito 
the  execution  of  the  deed  from  Susan  Hum- 
phreys to  the  lawful  heirs  of  B.  F.  Hilliard 
said  B.  F.  Hilliard  was  in  the  open,  notorious, 
adverse,  and  exclusive  possession  of  the  land 
in  controversy,  and  continued  to  so  hold  the 
same  up  to  his  death,  and  that  after  his 
death  his  widow,  V.  A.  Hilliard,  held  the 
same  under  him  by  deed  from  B.  F.  Hil- 
liard introduced  in  evidence,  and  her  grantees 
so  continued  to  hold  adverse  possession  there- 
of up  to  the  commencement  of  this  action, 
then  the  plaintiffs  would  not  be  entitled  to 
recover,  and  the  Jury  should  answer  the  first 
issue  *No.'  (4)  That  in  passing  upon  the 
question  of  adverse  possession  the  Jury 
should  consider  the  fact,  if  they  find  such  to 
be  the  fact,  that  R  F.  Hilliard,  from  a  time 
prior  to  the  year  1870  and  up  to  his  death, 
was  in  receipt  of  the  rents  and  profits  of 
said  land,  paid  taxes  thereon,  lived  on  the 
same  for  a  large  part  of  the  time,  conveyed  a 
large  portion  of  the  tract  by  deed  to  his  wife, 
and  other  portions  thereof  by  deed  to  Darr 
and  Leonard,  witnesses  for  defendants,  and 
that  Jane  Campbell  and  Lenora  Wood,  plain- 
tiffs' ancestors,  never  made  any  claim  to  said 
land,  if  the  Jury  find  they  made  no  claim 
thereto,  and  if  upon  the  whole  evidence  the 
Jury  shall  find  that  defendants  and  those 
under  whom  they  claim  have  held  continuous, 
adverse,  and  exclusive  possession  thereof  for 
the  years  succeeding  the  year  HiflO,  then  the 
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jury  shall  answer  the  first  Issue  'No.'  (5) 
The  fact  that  Jane  Campbell  and  Lenora 
Wood,  ancestors  of  the  plaintUfs,  lived  with 
their  father  a  part  of  the  time  on  the  land  in 
controversy  as  members  of  the  family,  as 
children  live  with  their  parents,  would  not 
put  them  in  possession  of  the  land  under 
their  own  right,  nor  interrupt  their  father's 
adverse  possession.  If  the  jury  shall  find  his 
possession  was  adverse  until  they  made  some 
claim  to  own  the  same,  and  if  the  Jury  shall 
find  from  the  evidence  that  the  children  so 
lived  with  their  father  as  members  of  his 
household,  and  not  under  any  claim  or  right 
of  their  own,  and  if  the  Jury  shall  further 
find  that  defendants  and  those  under  whom 
they  claim  have  been  in  the  continuous,  ex- 
clusive, adverse  possession  thereof  from  the 
year  1870  and  prior  thereto,  then  the  plain- 
tiffs are  not  entitled  to  recover,  and  the  Jury 
shall  answer  the  first  issue'  *No.'  (6)  That 
Fred  Hilliard,  a  son  of  B.  F.  Billiard,  bom  in 
lawful  wedlock,  though  begotten  after  the 
execution  of  the  deed  from  Susan  Humphreys 
to  the  lawful  heirs  of  B.  F.  Billiard,  would 
share  in  said  land,  and  under  the  same  there 
are  four  children  to  take  the  same,  viz.,  Sal- 
lie  Hilliard,  Jane  Campbell,  Lenora  Wood, 
and  Fred  Hilliard,  or  the  heirs  of  such  of 
them  who  are  dead,  and  in  no  event  can  plain- 
tiffs  claim  more  than  one-half  of  the  land, 
and  the  Jury  should  answer  the  issue  ac^ 
cordingly." 

There  was  a  verdict  and  Judgment  for 
the  plaintiffs,  and  defendants,  having  duly 
excepted  to  the  rulings  of  the  court,  ap- 
pealed. 

McCraiy  &  Ruark  and  B.  B.  Raper,  for 
appellants.  Watson,  Buxton  &  Watson,  Wal* 
ser  A  Walaer,  and  King  &  Kimball,  for  ap- 
pellees. 

WALKEB,  J.  (after  stating  the  case).  The 
first  question  raised  in  this  case  calls  for 
a  construction  of  the  deed  from  Mrs. 
Humphreys  to  her  son,  B.  F.  Hilliard,  and 
also  involves  its  validity.  We  have  no  doubt 
as  to  either  proposition  thus  presented.  At 
common  law  a  conveyance  could  not  be 
made  directly  to  the  heirs  of  a  living  per- 
son, simply  because  a  living  person  could 
have  no  heirs  in  prsesenti  The  rule  of  the 
law  then  was,  "Nemo  est  hseres  viventis." 
This  maxim  was  originally  and  generally 
applied  to  both  wills  and  deeds,  and  its 
proper  translation  was  that  "no  one  can  be 
heir  during  the  life  of  his  ancestor."  And 
though  a  party  may  be  heir  api)arent  or 
heir  presumptive,  yet  he  is  not  heir,  living 
the  ancestor,  and  therefore,  when  an  estate 
was  limited  to  one  as  a  purchaser  under 
the  denomination  of  "heir,"  "heir  of  the 
l>ody,"  "heir  male,"  or  the  like,  the  party 
could  not  take  as  purchaser,  unless  by  the 
death  of  the  ancestor  he  has,  at  the  time 
when  the  estate  is  to  vest,  become  the  very 
heir.  But  this  rule  was  relaxed  by  the 
courts^  and  an  exception  engrafted  on  lt» 


and,  if  there  was  suflicient  on  the  face  of 
a  will  to  show  that  by  the  word  "heir^  the 
testator  meant  heir  apparent,  it  should  be  so 
construed,  and  in  such  case  the  popular 
sense  was  allowed  to  prevail  against  the 
technical.  In  other  words,  it  appears  to  have 
been  established  by  the  authorities  that 
prima  facie  the  word  "heir"  should  be  taken 
in  its  strict  legal  sense,  but,  if  there  was  a 
plain  demonstration  in  the  will  that  the 
testator  used  it  in  a  different  sense,  the 
court  would  assign  that  meaning  to  it ;  what 
was  sufBclent  to  show  that  the  testator  did 
not  intend  that  it  should  have  its  technic- 
al construction  depending  largely  upon  the 
language  employed  in  connection  with  it  and 
the  circumstances  under  which  the  word  was 
used.  Broom's  Legal  Maxims  (8th  Ed.)  p. 
521  (marg.  p.  623).  It  was  likewise  held  in 
the  case  of  a  will  that  the  rule  had  no  place, 
if  the  testator  knew  of  the  existence  of  the 
parent  and  intended  his  devise  to  take  effect 
during  his  life.  Broom,  p.  624.  One  reason 
for  the  relaxation  of  the  rule  in  the  case  of 
wills  was  that  the  testator  might  hare  been 
Inops  consilii,  and  the  instrument  therefore 
was  construed  so  as  to  effectuate  his  intention. 
But  the  maxim  was  also  extended'  to  deeds, 
and  a  limitation  (the  word  is  here  used  in  the 
sense  of  conveyance)  "to  the  heirs  of  a  per- 
son" who  is  living  was  held  to  be  void  for 
uncertainty,  as  no  one  can  in  any  proper 
sense  be  the  heir  of  a  living  person,  and  it 
could  not,  therefore,  be  known  who  were  to 
have  the  benefit  of  the  conveyance;  but  it 
was  likewise  the  rule  in  regard  to  a  deed 
that,  if  anything  appeared  on  its  face  to 
indicate  that  the  grantor  used  the  word 
"heirs"  as  deslgnatlo  peraonamm,  or  if  a 
preceding  estate  was  created,  so  as  to  make 
the  limitation  to  the  heirs  of  the  living  per- 
son a  contingent  remainder,  depending  for  its 
vesting  upon  the  event  of  the  death  of  the 
ancestor  before  the  life  estate  terminated, 
the  word  "heirs"  was  construed  to  mean 
children.  It  has  always  been  true,  both  in 
the  case  of  deeds  and  of  wills,  that  if  the 
instrument  shows  who  the  grantee  is,  or  if 
it  designates  and  so  describes  him  that 
there  is  no  uncertainty  respecting  the  party 
who  is  intended  to  take  under  the  will  or 
deed,  it  is  not  of  vital  consequence  that  the 
matter  which  establishes  his  identity  is  not 
in  the  common  or  best  form,  or  expressed 
with  technical  nicety  or  accuracy,  or  in  the 
usual  or  most  appropriate  position  in  the 
instrument  1.  Devlin  on  Deeds,  H  18^  185; 
2  Devlin  on  Deeds,  {  864,  and  note  11,  where 
cases  ftom  this  and  other  states  are  collected ; 
8  Washburn  on  Real  Property,  282.  But  at 
common  law,  where  the  limitation  in  the  deed 
was  simply  to  the  heirs  of  a  living  person, 
and  nothing  else  appeared  to  indicate  the 
special  intention  of  the  grantor  as  to  who 
should  take,  the  deed  was  void,  because  no 
grantor  was  sufficiently  designated.  Our 
statute  completely  reverses  this  principle,  and 
now,  by  virtue  of  its  wise  provision,  such  a 
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limitation  Is  conclusively  presumed  to  be  in- 
tended for  the  children  of  the  person  named 
therein.  The  language  of  the  statute  is  too 
plain  for  any  possible  doubt  as  to  its  true 
meaning.  It  is  as  follows:  "Any  limitation 
by  deed,  will  or  other  writing,  to  the  heirs  of 
a  living  person,  shall  be  construed  to  be  to 
the  children  of  such  person,  unless  the  con- 
trary intention  appear  by  the  deed  or  will." 
Ck)de,  {  1329. 

But  the  defendants*  counsel  contends  that 
the  use  of  the  word  "limitation"  in  the  stat- 
ute takes  our  case  out  of  its  operation,  as  the 
deed  in  this  case  is  In  effect  a  direct  Convey- 
ance to  the  heirs  of  B.  F.  Hilliard,  without 
the  creation  of  any  preceding  estate  to  be 
"limited"  or  determined  by  the  happening  of 
a  future  event  or  the  performance  of  any  con- 
dition. The  fallacy  of  this  contention  is  to 
be  found  in  the  misapprehension  of  the  true 
legal  definition  of  the  word  "limitation."  It 
has  a  twofold  meaning,  says  Mc.  Feame.  We 
quote  his  own  language:  "Great  confusion 
has  frequently  arisen  from  not  observing 
that  the  word  'limitation*  is  used  in  two  dif- 
ferent senses ;  the  one  of  which  may,  for  the 
sake  of  convenience  of  distinction,  be  termed 
the  original  sense,  namely,  that  of  a  member 
of  a  sentence,  expressing  the  limits  or  bounds 
to  the  quantity  of  an  estate,  and  the  other, 
the  derivative  sense,  namely,  that  of  an  entire 
sentence,  creating  and  actually  or  construc- 
tively marking  out  the  quantity  of  an  estate." 
2  Feame  on  Remainders  (4th  Am.  Ed.)  marg. 
p.  10,  §  24.  In  our  statute  the  word  is  mani- 
festly used  in  its  derivative  or  secondary 
sense,  which  is  made  very  clear  to  us  by  the 
learned,  able,  and  elaborate  opinion  of  Chief 
Justice  Shepherd  in  the  leading  case  of 
Starnes  v.  Hill,  112  N.  O.  1,  16  S.  E.  1011, 
22  L.  R.  A.  598,  remarkable  for  its  lucidity 
of  statement  and  the  strength  and  cogency  of 
reasoning  from  ancient  and  well-settled  prin- 
ciples of  the  law,  by  which  it  distinguished 
between  vested  and  contingent  remainders, 
and  further  sustained  the  conclusion  of  the 
court  that  this  statute  did  not  abolish  the 
rule  in  Shelley's  Case,  but  was  Inten'ded  mere- 
ly to  give  effect  to  the  Intention  of  the  maker 
of  the  instrument,  namely,  that  the  persons 
for  whose  use  and  benefit  it  was  made  should 
take,  either  directly  or  indirectly,  as  pur- 
chasers, and  to  cure  what  was  supposed  to 
be  the  defect  In,  and  to  remove  the  Injustice 
of,  the  rule  of  the  common  law.  Starnes  v. 
Hill,  supra.  Under  this  construction  of  our 
statute  Margaret  Hilliard  (afterwards  Mar- 
garet Wood),  if  en  ventre  sa  mere  at  the  time 
the  deed  was  executed,  took  as  tenant  in  com- 
mon with  the  living  child  or  children,  who  at 
the  time  answered  to  the  description  of  "law- 
ful heirs"  of  their  father.  She  would  not 
have  taken  anything  at  common  law,  as  she 
was  not  actually  in  esse  at  the  date  of  the 
deed,  and  no  one  was  appointed  to  preserve 
the  use  to  her.  In  Dupree  v.  Dupree,  45  N.  O. 
16T,  59  Am.  Dec.  590  et  seq.,  Pearson,  J., 
speaking  of  a  conveyance  immediately  to  an 


unborn  child  says:  "Property  must  at  aU 
times  have  an  owner.  One  person  cannot  part 
with  the  ownership,  unless  there  be  another 
person  to  take  it  from  him.  There  must  be 
a  'grantor  and  a  grantee  and  a  thing  granted.' 
We  have  no  sort  of  doubt  that  Mrs.  Goff 
intended  all  the  children  of  Robert  and 
Rachel  (Peggy  Ann  excepted),  without  refer- 
ence to  the  time  of  their  birth,  to  be  par- 
ticipants of  her  bounty;  and  the  only  re- 
gret is  that  she  did  not  call  upon  a  lawyer, 
who  would  have  drawn  a  conveyance  passing 
the  property  to  a  trustee,  by  which  the  uses 
could  have  been  kept  open  until  the  death 
of  Mrs.  Dupree,  so  as  to  let  in  all  of  her  chil- 
dren. But  she  chose  to  make  a  common-law 
conveyance  directly  to  the  children;  and* 
of  course,  no  other  could  take  under  her 
deed  of  gift  except  those  in  esse,  or,  as  my 
Lord  Coke  expresses  it,  'in  rerum  natura,* 
when  the  right  of  property  passed  out  of  her. 
to  wit,  at  the  date  of  the  deed  of  gift  Th% 
owners  were  then  called  for,  and  it  wa» 
then  necessary  for  them  to  take  the  property. 
The  plaintiff  could  not  answer  the  call,  an<! 
there  is  no  rule  of  the  law,  by  which  we  can 
give  him  another  day.*'  See,  also,  Heath  ▼. 
Heath,  114  N.  C.  647,  19  S.  E.  155.  This  rule 
of  the  common  law  has  been  changed  by  the 
statute  to  the  extent  that  it  affected  a  child 
en  ventre  sa  mere.  It  is  now  provided  by 
statute  that  "an  infant  unborn,  but  in  esse. 
shall  be  deemed  a  person  capable  of  taking 
by  deed  or  other  writing,  any  estate  what- 
ever, in  the  same  manner  as  if  he  were  born** ; 
that  is,  in  rerum  natura.  Code,  f  1328; 
Heath  v.  Heath,  supra.  It  comes  to  this, 
therefore,  that  the  deed  was  sufficient  in 
form  and  substance  to  pass  whatever  title 
Mrs.  Humphreys  had  in  the  land  to  the  chil- 
dren of  B.  F.  Hilliard,  her  soij. 

But  we  are  brought  now  to  the  considera- 
tion of  the  question,  did  she  have  any  title 
to  pass?  A  plaintiff,  In  order  to  recover  In 
an  action  of  ejectment,  must  show  a  title 
good  against  the  world,  or  good  against  the 
defendant  by  estoppel.  He  makes  out  a  title 
prima  facie  under  the  first  branch  of  the  re- 
quirement when  he  shows  a  grant  from  the 
state  (the  origin  and  source  of  all  title  to 
land)  and  mesne  conveyances  connecting  him 
with  the  grant,  or  by  proving  title  out  of 
the  state  by  grant  duly  issued  or  by  an  ad- 
verse possession  for  80  years,  without  regard 
to  the  number  or  connection  of  the  tenants, 
and  20  years'  adverse  possession  in  himself 
or  those  under  whom  he  claims,  or  such  a 
possession  of  7  years  under  color,  or  by  show- 
ing 30  years'  adverse  possession  by  himself 
or  by  some  one  person,  and  mesne  convey- 
ances connecting  him  with  the  title  thus  ac- 
quired by  that  person  as  against  the  state 
(the  law  presuming,  not  only  title  out  of  the 
state  by  virtue  of  the  possession  for  30  years, 
but  also  a  grant  to  the  person  who  has  thus 
held  the  possession  for  20  years  of  the  time 
[Bryan  v.  Splvey,  109  N.  C.  57,  13  S.  B.  706]), 
or  by  showing  adverse  possession  hj  blmaelf 
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or  those  tinder  whom  he  claims  for  21  years 
under  color,  or  by  showing  an  estoppel  aris- 
ing out  of  the  fact  that  the  defendant  ob- 
tained the  possession  of  the  land  as  tenant 
of  the  plaintiff  or  by  his  permission,  or,  last- 
ly, by  connecting  the  defendant  with  a  com- 
mon source  of  title,  showing  in  himself  an 
older  and  better  title  from  that  source;  the 
law,  by  a  rule  of  evidence  established  for  con- 
venience, not  requiring  in  such  a  case  proof 
of  title  beyond  the  common  source.  This  rule 
Is  sometimes  called  an  estoppel.  Whether 
erroneously  or  not  we  need  not  decide.  Alex- 
ander V.  Gibbon,  118  N.  C.  796,  24  S.  B.  748, 
54  Am.  St  Rep.  757;  Newlin  v.  Osborne,  47 
N.  C.  164;  Frey  T.  Ramsour,  66  N.  C.  466; 
Caldwell  v.  Neely.  81  N.  0.  114;  Christen- 
burg  V.  King,  85  N.  O.  229.  The  method  of 
proving  title  to  land  is  well  stated  by  Avery, 
X,  In  Mobley  v.  Griffln,  104  N.  C.  112,  10  S. 
B.  142.  In  what  we  have  said  no  reference 
is  made  to  the  particular  nature  of  the  pos- 
session necessary  to  bar  the  entry  of  the 
state,  or  to  the  manner  In  which  the  connec- 
tion between  the  successive  tenants,  when  re- 
quired, must  be  shown.  This  matter  is  fully 
discussed  by  Justice  Connor  In  Jennings  v. 
White  (at  this  term)  51  S.  B.  799.  If  we  ap- 
ply the  above-stated  principles  to  the  facts  of 
this  case,  we  find  that  no  evidence  has  been 
adduced  to  show  any  title  in  Mrs.  Humph- 
reys when  she  made  her  deed  to  the  plain- 
tifTs'  ancestors,  unless  the  testimony  intro- 
duced tended  to  show  that  her  son,  B.  P. 
Hilllard,  either  entered  into  possession  or 
continued  his  possession  by  her  permission, 
and  thereby  estopped  himself,  so  long  as  he 
retained  that  possession,  to  deny  her  title. 
It  is  undoubtedly  true  that,  where  a  party 
takes  possession  of  land  under  another,  he  la 
not  allowed  to  dispute  the  latter's  title  un- 
til he  has  given  up  the  possession  so  acquired. 
The  whole  doctrine  upon  which  the  estoppel 
rests  in  such  cases  is  most  clearly  and 
forcibly  stated  by  Dillard,  J.,  in  Farmer  v. 
Pickens,  83  N.  0.  549.  ''It  is  settied,"  says 
he,  "that  a  person  accepting  a  lease  from 
another  Is  estopped,  during  the  continuance 
of  the  lease,  and  afterwards,  until  he  surren- 
ders the  possession  to  his  landlord,  to  dispute 
his  title ;  it  being  a  rule  founded  on  a  principle 
of  honesty  which  does  not  allow  possession  to 
be  retained  In  violation  of  that  faith  on 
which  it  was  obtained  or  continued.  Hartzog 
V.  Hubbard,  19  N.  O.  241 ;  Lunsf ord  ▼.  Alex- 
ander, 20  N.  C.  166;  Smart  v.  Smith,  13  N. 
a  258 ;  Burnett  v.  Roberts,  15  N.  0.  81.  The 
rule  between  lessor  and  lessee  extends  equal- 
ly to  one  who  takes  or  holds  possession  un- 
d^  a  contract  of  purchase,  and  he  is  not 
pomltted  to  controvert  the  title  of  him  un- 
der whom  he  entered  or  by  whose  consent  he 
has  continued  a  possession.  Love  v.  Edmon- 
son, 23  N.  C.  152."  And  the  rule  applies 
with  equal  force  to  a  person  who  continues 
a  possession  antecedently  held  by  him  with 
the  consent  of  the  party  whose  title  is  in 
question.  •'The  rule  best  supported  by  au- 
thority, English  and  American,"  It  la  said, 


In  the  same  case,  "is  stated  by  Bigelow,  In 
his  work  on  Estoppel,  at  pages  897  and  398, 
to  be  that  an  anterior  possession  does  not 
vary  the  application  of  the  rule,  on  the 
ground  that,  although  the  party  asserting  the 
estoppel  may  not  have  lost  the  advantage 
of  parting  with  the  possession,  yet  by  attorn- 
ment to  him,  or  the  new  relation  of  vendor 
and  vendee,  he  may  have  been  led  into  some 
omission  or  conduct  prejudicial  to  his  title, 
which  otherwise  would  not  have  been.  In 
this  state  the  rule  is  held  to  be  that  a  pos- 
session previous  to  a  lease  or  contract  of 
purchase  does  not  let  in  the  party  to  dispute 
the  title  which  he  had  recognized."  Springs 
V.  Schenck,  99  N.  C.  551,  6  B.  B.  405,  6  Am. 
St  Rep.  552.  The  rule  affects  as  well  the 
assignee  or  undertenant  of  the  person,  who 
has  thus  acquired  the  possession  of  the 
land,  as  it  does  the  assignor.  Lunsford  v. 
Alexander,  20  N.  O.  166;  Pate  v.  Turner, 
94  N.  C.  47;  Bonds  v.  Smith,  106  N.  C.  553, 
11  S.  B.  322.  But  the  estoppel  lasts  no 
longer  than  does  the  possession  so  acquired 
and  on  which  it  is  founded.  When  pos- 
session is  wholly  restored  to  the  party  who 
gave  it,  the  estoppel  no  longer  applies,  and 
the  party  formerly  affected  by  it  can  then 
stand  upon  his  original  right,  to  which  he  is 
fully  remitted;  for,  reason  being  the  soul 
of  the  law,  when  the  reason  of  any  particular 
law  ceases,  so  does  the  law  itself.  Having 
given  up  that  which  he  gained  by  reason  of 
the  fftvor  or  consent  of  another,  and  which 
might  prejudice  the  latter  if  he  retained  and 
asserted  title  in  himself,  he  is  at  perfect 
liberty  to  set  up  any  right  or  title  he  may 
have  to  the  property  surrendered,  for  he  is  not 
then  bound  in  good  conscience  or  in  fairness 
to  do  otherwise.  The  plaintiffs,  therefore,  may 
show,  if  they  can,  that  Hilllard  entered  up- 
on the  land  or  continued  in  the  possession 
of  it  as  the  tenant  of  Mrs.  Humphreys  or  In 
subordination  to  her  and  the  defendants  may 
show,  if  they  can,  that  he  or  those  claiming 
under  him  have  surrendered  the  possession, 
so  that  now  they  may  rely  on  any  title  that 
Hilllard  had  or  that  they  have  acquired  in  the 
premises.  It  follows  as  a  matter  of  course 
that  there  was  error  in  the  charge,  in  so  far 
as  the  jury  were  told  that  the  deed  of  Mrs. 
Humphreys  to  Hilliard's  heirs  at  law  (now 
construed  to  mean  his  children)  was  sufficient 
of  itself  to  vest  the  title  to  the  land  in  them. 
This  was  equivalent  to  a  peremptory  instruc- 
tion, binding  upon  the  jury,  to  find  for  the 
plaintiff,  whereas  the  deed  of  itself  could 
not  pass  a  title  the  grantor  did  not  have; 
and,  if  the  testimony  was  legally  sufficient 
to  show  such  a  possession  in  Hilllard  under 
Mrs.  Humphreys  as  raised  an  estoppel 
against  him,  it  consisted  in  the  alleged 
declarations  of  Hilllard  to  Tussey  and  others, 
and  the  credibility  of  these  witnesses  was 
surely  a  matter  for  the  jury  to  pass  upon. 
The  court,  in  deciding  this  question  for  them. 
Invaded  their  province  contrary  to  the  pro- 
vision of  Code,  §  413,  which  provides  that  In 
charging  the  petit  Jury  in  a  case  the  court 
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shall  not  give  an  opinion  whether  a  fact  is 
fnlly  or  sufficiently  proven,  such  matter  fall- 
ing within  the  true  province  of  the  jury,  but 
shall  only  state  the  evidence,  and  declare 
tnd  explain  the  law  arising  thereon. 

We  have  not  passed  upon  the  sufficiency 
of  the  testimony  to  show  an  estoppel,  as  the 
question  may  not  be  presented  to  us  again, 
and,  if  it  is,  the  evidence  may  not  be  just  as 
we  find  it  In  this  record.  It  may  be  stronger 
or  weaker  than  it  now  is.  We  may  say 
generally  that  evidence  should  raise  more 
than  a  mere  conjecture  as  to  the  existence  of 
the  fact  to  be  proved.  The  legal  sufficiency 
of  proof  and  the  moral  weight  of  legally 
sufficient  proof  are  very  distinct  in  the  con- 
ception of  the  law.  The  first'  lies  within  the 
province  of  the  court ;  the  last,  within  that  of 
the  jury.  Applying  the  maxim  *'De  minimis 
non  curat  lex,"  when  we  say  that  there  is  no 
evidence  to  go  to  the  jury,  we  do  not  mean 
that  there  is  literally  and  absolutely  none, 
for  as  to  this  there  could  be  no  room  for  any 
controversy;  but  there  Is  none  which  ought 
reasonably  to  satisfy  the  jury  that  the  fact 
sought  to  be  proved  is  established,  though 
there  is  no  practical  or  logical  difference  be- 
tween no  evidence  and  evidence  without  legal 
weight  or  probative  force.  The  sufficiency 
of  evidence  in  law  to  go  to  the  jury  does  not 
depend  upon  the  doctrine  of  chances.  How- 
ever confidently  one,  in  his  own  affairs,  may 
base  his  judgment  on  mere  probability  as  to 
a  past  event,  when  he  assumes  the  burden 
of  establishing  such  event  as  a  proposition  of 
fact  and  as  a  basis  for  the  judgment  of  a 
court,  he  must  adduce  evidence  other  than  a 
majority  of  chances  that  the  fact  to  be  proved 
does  exist  It  must  be  more  than  sufficient 
for  a  mere  guess,  and  must  be  such  as  tends 
to  actual  proof.  But  the  province  of  the 
jury  should  not  be  Invaded  in  any  case,  and 
when  reasonable  minds,  acting  within  the 
limitations  prescribed  by  the  rules  of  law, 
might  reach  different  conclusions,  the  evidence 
must  be  submitted  to  the  jury.  Lewis  ▼. 
Steamship  Co.,  132  N.  G.  904,  44  S.  E.  666; 
Byrd  v.  Express  Go.  (at  this  term)  51  S.  B. 
'  851.  To  which  may  be  added  Wheeler  v. 
Schroeder,  4  R.  I.  383 ;  Offutt  v.  Gol.  Exposi- 
tion, 175  111.  472,  51  N.  E.  651;  Day  v.  Rail- 
road, 96  Me.  207,  52  AtL  771,  90  Am.  St  Rep. 
335;  Oatlett  v.  Railway,  57  Ark.  461,  21  S. 
W.  1062,  38  Am.  St  Rep.  254;  Railroad  T. 
Stebbing,  62  Md.  504. 

Whether  any  proof  has  been  adduced  in 
this  case  as  to  the  estoppel,  which  conforms 
to  the  legal  standard,  we  leave  as  an  open 
question,  to  be  decided  when  it  becomes  neces- 
sary to  do  so.  Nor  need  we  decide  whether 
the  fact  that  B.  F.  HUliard's  children  lived 
on  the  land  with  him  as  members  of  his  fami- 
ly prevented  his  possession  from  being  ad- 
verse to  them  and  those  claiming  under  them 
after  the  deed  was  executed  by  Mrs.  Humph- 
reys. It  is  a  general  rule  that  as  between 
those  occupying  parental  and  filial,  or  quasi 
parental  and  filial,  relations,  the  possession 


of  one  is  presumed  to  be  permissive,  and  not 
adverse  to  the  other.  1  Am.  &  Eng.  Enc. 
(2d  Ed-)  821.  The  character  of  the  posses- 
sion will  depend  somewhat  upon  the  state  of 
the  proof,  as  no  hard  and  fast  rule  applica- 
ble to  all  cases  can  well  be  laid  down.  As 
illustrative  of  the  general  principle,  we  refer 
to  the  following  cases:  Burrus  v.  Meadors, 
90  Ala.  140,  7  South.  469;  White  v.  White, 
52  Ark.  188,  12  S.  W.  201;  Douglas  v.  Irvine, 
126  Pa.  643,  17  Atl.  802.  If  Hilliard  held 
his  possession  under  Mrs.  Humphreys  from 
November  20,  1870,  the  date  of  her  deed, 
to  the  time  of  his  death  in  1898,  he  having 
never  given  up  the  land,  such  possession 
could  not  have  been  adverse  to  his  children, 
who  claimed  under  her  deed,  and  it  can  make 
no  difference  in  this  connection,  nor,  indeed, 
when  considering  the  question  of  estoppel, 
whether  she  really  had  any  title  or  not  If 
that  time  is  excluded  from  the  count  alto- 
gether, his  previous  possession  was  not  con- 
tinued long  enough  to  presume  a  title  in 
him;  he  having  no  color.  If  he  was  not 
holding  under  his  mother,  then  as  no  title 
is  shown  in  her,  and  consequently  none  in 
his  children  by  virtue  of  her  deed,  It  be- 
comes immaterial  whether  his  possession 
was  adverse  to  his  children  or  not,  for 
plaintiffs,  in  that  event,  having  shown  no 
title  m  themselves  at  all,  must  necessarily 
fail  In  the  suit,  however  weak  the  title  of 
Hilliard  or  the  defendants  may  be ;  the  bur- 
den of  the  issue  being  on  them,  and  not  on 
the  alienees  of  Hilliard,  the  defendants.  It 
follows,  therefore,  that  (1)  the  first  instruc- 
tion of  the  court  in  its  general  charge  was 
correct,  and  the  second  was  erroneous.  (2) 
The  first  instruction  in  response  to  plaintiffs' 
prayers  was  not  correct  In  the  abstract  as 
if  plaintiffs  showed  prima  fade  a  title  and 
right  to  recover,  and  defendants  were  put 
to  their  proof,  the  latter  were  not  confined 
to  their  own  adverse  possession,  but  could 
tack  to  It  the  possession  of  those  under 
whom  they  claimed.  But  the  error  in  this 
Instruction  was  Immaterial,  for  the  reason 
we  have  already  given — ^that  plaintiffs  mnst 
fail,  If  Hilliard  was  not  in  possession  undtf 
Mrs.  Humphr^s,  unless  hereafter  they  can 
show  title  in  her  derived  in  some  other  way. 
(8)  The  second  Instruction  in  response  to 
plaintiffs'  prayers  is  likewise  immaterial,  for 
the  reason  just  given  In  considering  the  next 
preceding  Instruction.  If  plaintiffs  show  a 
title  in  Mrs.  Humphreys  otherwise  than  by 
estoppel,  we  do  not  think  the  possession  of 
Hilliard  could  be  considered  adverse  to  his 
children,  if  they  lived  with  him  on  the  land* 
during  the  time  of  such  joint  occupancy* 
(4)  The  Instruction  in  response  to  plaintiffs' 
third  prayer  was  correct  except  as  to  the 
legal  effect  of  the  deed  in  passing  title, 
which  was  at  least  misleading.  The  refusal 
of  the  first  Instruction  in  response  to  de- 
fendants' prayers  was  correct  Defendants* 
second  prayer  was  correct  in  part  Wheth- 
er there  is  any  evidence  of  Mrs.  Humphr^yr 


N.C.) 


EUBANKS  V.  ALSPAUGH. 


207 


possession  will  depend,  of  course,  upon  the 
nature  of  Hilliard's  possession,  as  tlie  jury 
may  find  it  to  have  been.  If  he  held  under 
her,  his  possession  was  In  law  her  posses- 
sion. The  sixth  prayer  was  properly  re- 
fused. The  other  prayers  of  both  parties 
are  sufficiently  covered  by  what  we  have  al- 
ready said  in  this  opinion. 

There  remains  to  be  considered  the  ques- 
tions as  to  the  competency  of  evidence:  (1) 
The  recital  in  the  deed  of  Mrs.  Humphreys 
that  Hllliard  paid  her  the  consideration, 
$1,000,  is  not  competent  against  defendants, 
nothing  else  appearing.  It  is  merely  her 
unsworn  declaration.  If  he  actually  paid 
her  the  money,  it  would  at  least  be  some 
evidence  as  to  the  character  of  his  posses- 
sion; that  is,  as  to  whether  he  claimed  in 
his  own  right  or  under  her.  (2)  The  census 
list,  found  in  the  clerk's  office,  offered  by 
defendants  to  show  that  Lenora  Wood  was 
not  in  esse  at  the  date  of  the  deed  from  Mrs. 
Humphr^s,  was  incompetent  Census  re- 
ports are  competent  to  prove  facts  of  a  pub- 
lie  nature.  As  evidence  they  are  confined 
to  such  facts,  and  the  details  as  to  indi- 
vidual persons  and  other  private  matters, 
as  the  age  of  a  particular  person  or  the  prod- 
uct of  a  factory,  are  noted  only  as  a  nee* 
essary  basis  for  the  general  summaries  or 
the  ultimate  statement  of  facts  affecting  the 
public.  8  Wigmore  on  Bv.  f  1671.  The  case 
of  Edwards  v.  Logan,  114  Ky.  312,  70  S.  W. 
852,  75  S.  W.  257,  is  directly  in  point  There, 
as  here,  a  census  list  (not  a  census  report) 
was  found  in  the  clerk's  office,  and  offered  to 
show  nonage  of  one  of  the  parties,  whose  vote 
had  been  challenged.  It  was  held  incom- 
petent on  two  grounds,  (a)  as  not  being  a 
census  report,  and  (b)  as  not  evidence  of  any 
matter  of  a  private  nature.  The  method  of 
proving  age  by  documentary  evidence  is 
stated  In  BUiott  on  Bv.  SS  410,  413,  1286. 
It  appears  that  such  evidence  as  that  offered 
In  this  case  was  admitted  in  Flora  v.  Ander- 
son (O.  O.)  75  Fed.  231,  upon  the  authority  of 
Greenleaf ,  Bv.  483,  and  Stephens  Dig.  of  Bv. 
art  84;  but  on  referring  to  these  books  we 
find  that  the  authors  state  that  public  regis- 
ters and  reports  are  evidence  only  of  facts 
of  a  public  nature,  and  agree  in  this  respect 
with  Wigmore.  The  mistake  in  that  case, 
we  think,  was  In  supposing  that  the  fact 
proposed  to  be  established  was  within  that 
category.  There  was  no  proof  as  to  how 
this  list  was  made,  or  from  what  source  the 
information  it  purported  to  contain  was  de- 
rived, and  it  would  hardly  accord  with  the 
general  rule  in  regard  to  evidence,  if  it 
was  permitted  to  be  considered  as  against 
^itrles  in  the  family  Bible  which  were  In- 
troduced. (3)  Testimony  of  a  witness  In- 
terested in  the  event  of  the  action  as  to 
transactions  or  communications  between  him 
and  a  deceased  person  from  whom  defend- 
ants derive  title  are  not,  of  course,  compe- 
tent against  them.  The  extent  of  the  in- 
terest is  not  material. 


It  is  unnecessary  to  specially  consider  the 
other  numerous  exceptions,  as  they  may  not 
again  be  presented.  We  order  a  nefw  trial 
for  the  error  committed  in  the  charge  to 
the  jury,  as  above  indicated* 

New  triaL 
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BUBANKS  V.  ALSPAUGH  et  al. 

(Supreme  Ck>urt  of  North  Carolina.    Nov.  16» 
1005.) 

1.  Master  awd  Sebvawt — Disghaboe — ^Justi- 
fication— BuBOBN  OF  Proof. 

In  an  action  for  breach  of  a  contract  of 
employment,  the  contract  and  the  servant's 
discharge  by  defendants  having  been  established, 
the  harden  was  on  the  latter  to  prove  a  justifi- 
cation. 

[Bd.  Note.— For. cases  in  pointy  see  vol.  8^ 
Gent.  Dig.  Master  and  Servant,  |  47.] 

2.  Appeal — ^Harmless    Bbbob. 

Where,  in  an  action  for  breach  of  a  con- 
tract employing  plaintiff  as  superintendent  of 
defendant's  mill,  there  was  evidence  that  de- 
fendants only  inquired  as  to  plaintiff's  capacity 
as  a  weaver,  and  that  it  was  not  necessary 
that  a  superintendent  should  be  an  expert  in 
all  departments  of  a  mill,  but  there  was  no  evi- 
dence of  any  notice  to  defendants  as  to  plain- 
tiff's qualifications  as  a  carder  and  spinner,  er- 
ror in  an  instruction  that  the  fact  that  plain- 
tiff was  not  an  expert  carder  and  spinner  would 
not  justify  his  discharge,  if  defendants  had  no- 
tice thereof  before  employing  him,  was  not 
material. 

8.  Master  aitu  Sbrvaitt  —  Wrongful  Dis- 
charge— Inoompetenot — Instructions. 
In  an  action  for  wrongful  discharge  of  a 
servant,  an  instruction  that  if  it  was  neces- 
sary for  a  person  employed  in  plaintiff's  capaci- 
ty to  understand  carding,  spinning,  and  weav« 
ing,  and  plaintiff  did  not  sufficiently  under- 
stand such  vocations  to  enable  him  to  direct 
those  in  charge  of  such  departments,  and  he 
did  not  intelligently  direct  them  on  account  of 
his  lack  of  skill  and  knowledge,  defendants  had 
a  right  to  discharge  him  from  their  employment, 
sufficiently  covered  the  defense  that  plaintiff 
was  properly  discharged  for  incapacity. 

Appeal  from  Superior  Court  Iredell  Oonn- 
ty;   Bryan,  Judge. 

Action  by  S.  D.  Bubanks  against  U.  I4. 
Alspaugh  and  others.  From  a  Judgment  in 
favor  of  plalntur,  defendants  appeaL  Af- 
firmed. 

The  plaintiff  alleged  that  the  defendants, 
having  employed  him  as  superintendent  of 
their  mill  for  a  term  of  six  months,  wrong- 
fully discharged  the  plaintiff,  to  his  damage, 
etc.  The  defendants  denied  that  plaintiff 
was  wrongfully  discharged,  and  alleged,  by 
way  of  further  defense,  that  the  phiintlff 
was  entirely  Incompetent  to  perform  the 
duties  he  had  undertaken,  and  claimed  the 
right  to  discharge  him  on  that  account,  and 
they  further  set  up  this  breach  of  contract 
on  the  part  of  the  phiintlff  as  a  counter- 
claim to  his  demand.  Issues  were  submitted 
responsive  to  the  pleadings.  Verdict  and 
Judgment  in  fftvor  of  plaintiff.  Defendants 
excepted  and  appealed. 

Armfleld  ft  Turner  and  R.  Z.  Llnney,  for 
appellants.  Furches,  Coble  ft  Nicholson  and 
Zeb  v.  Long,  for  appellee. 
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PER  CURIAM.  The  Judge  below  charged 
the  jury  very  fully  on  the  issues,  and  proper- 
ly put  on  the  plaintiff  the  burden  of  prey- 
ing the  contract  of  employment,  the  dis- 
charge by  the  defendants,  and  the  existence 
and  amount  of  substantial  damage.  The  on- 
ly exception  made  by  the  defendants,  or 
urged  upon  our  attention,  was  in  giving  the 
prayer  for  instructions  by  the  plaintiff  No. 
7,  which  ia  as  follows:  "The  burden  is  up- 
on the  defendants  to  show  that  the  plaintiff 
was  not  capable  and  efficient  in  the  perform- 
ance of  his  duties  under  the  contract,  and 
if  the  jury  should  find  by  a  greater  weight 
of  the  evidence  that  the  plaintiff  was  not 
an  expert  in  the  departments  of  carding 
and  spinning,  yet  if  the  Jury  further  find  by 
a  greater  weight  of  the  evidence  that  the  de- 
fendants had  notice  of  this  fact,  at  or  before 
the  time  they  employed  the  plaintiff,  that 
the  plaintiff  was  not  an  expert  card»  and 
spinner,  if  such  was  the  fact,  would  not  ex- 
cuse the  defendants  for  discharging  the 
plaintiff,  and  if  the  Jury  find  that  the  plain- 
tiff was  discharged,  and  for  this  cause,  this 
would  be  a  breach  of  the  contract  on  the 
part  of  the  defendants,  and  you  will  answer 
the  third  issue  *Yes.* "  This  was  given. 
The  defendants  excepted  to  the  above  in- 
struction, first,  because  the  burden  was 
wrongfully  put  on  the  defendants;  second, 
because  there  was  no  evidence  that  the  de- 
fendants knew  of  the  plaintiff's  incompe- 
tency before  the  contract  of  employment 

There  is  no  merit  in  the  first  exception. 
The  contract  of  employment  and  the  dis- 
charge by  the  defendants  being  established, 
the  law  places  the  burden  of  Justification  on 
the  defendants,  and  the  charge  of  the  court 
on  this  point  Is  correct  Deitrlch  v.  Railroad, 
127  N.  0.  25,  37  S.  B.  64;  McKeithan  v. 
Tel.  Co.,  186  N.  C.  213,  48  S.  B.  646.  While 
the  second  exception  is  not  entirely  respon- 
sive to  the  language  of  the  charge,  it  suffi- 
ciently appears  that  the  defendants  intended 
to  address  the  same  to  that  part  of  prayer  No. 
7  on  the  question  whether  the  defendants 
knew  the  plaintiff  was  not  an  expert  carder 
and  spinner  before  the  contract  of  employ- 
ment. The  court  here  told  the  Jury  that 
even  If  the  plaintiff  was  not  an  expert  card- 
er and  spinner,  yet  if  the  Jury  further  found 
that  the  defendants  had  notice  of  this  before 
employing  the  plaintiff,  such  fact  would  not 
Justify  his  discharge.  The  defendants  con- 
tend that  there  Is  no  evidence  that  they  had 
any  notice  in  the  matter,  and  there  Is  none 
set  out  in  the  record,  as  far  as  the  court 


can  discover.  There  Is  testimony  to  the  ef- 
fect that  the  defendants  only  Inquired  of 
the  plaintiff's  capacity  as  a  weaver,  but  no 
evidence  of  any  notice  as  to  his  qualifica- 
tions as  a  carder  and  spinner. 

We  are  of  opinion,  however,  that  this  does 
not  constitute  reversible  error,  for  the  rea- 
son that  the  mistake  is  not  on  any  essential 
or  controlling  feature  of  the  defense.  There 
was  no  contract  that  the  plaintiff  should 
be  an  expert  in  carding  and  spinning,  and 
there  was  no  allegation  or  evidence  of  such 
requirement  There  were  allegation  and 
evidence  that  the  plaintiff  was  employed  by 
the  defendants  to  superintend  this  and  the 
other  departments  of  the  mill.  There  was 
also  evidence  of  the  plaintiff  to  the  effect 
that  it  was  not  necessary  that  a  superintend* 
ent  should  be  an  expert  in  all  departments 
of  a  mill,  and  a  witness  for  the  defense 
testified  that,  while  it  was  better  for  a 
superintendent  to  be  an  expert  in  all  the 
departments,  there  were  many  mills  run 
successfully  where  the  superintendent  was 
not  such.  The  mistake  of  the  court  there- 
fore, to  which  the  exception  Is  addressed 
is  not  on  an  essential  or  mat^al  matter,  and 
does  not,  we  think.  Justify  or  call  for  a  new 
trial.  Speaking  directly  to  this  question  In 
another  part  of  the  charge.  In  response  to 
a  prayer  for  Instruction  by  defendant  the 
court  told  the  Jury:  "If  the  Jury  shall  fln^ 
from  the  greater  weight  of  the  evidence  that 
it  was  necessary  for  a  superintendent  of 
the  defendant's  mill,  to  successfully  operate 
the  same,  to  understand  carding,  spinning, 
and  weaving  in  order  to  intelligently  direct 
those  under  him  In  those  departments,  and 
should  further  find  from  the  evidence  that 
the  plaintiff  did  not  sufilclently  understand 
carding  and  spinning  to  enable  him  to  direct 
those  in  charge  of  those  departments,  and 
that  he  did  not  intelligently  direct  and  in- 
struct those  placed  in  charge  of  the  carding 
and  spinning  on  account  of  a  lack  of  skill 
and  knowledge  on  his  part,  then  I  charge 
you  that  this  was  a  violation  of  the  contract 
on  the  part  of  the  plaintiff,  and  the  defend- 
ants had  the  right  to  discharge  him  from 
their  employment  and  the  plaintiff  is  en- 
titled to  recover  nothing  in  this  action." 
This,  we  think,  gave  the  defendants  the  full 
benefit  of  this  feature  of  the  defense;  and, 
taking  the  charge  as  a  whole,  we  are  of 
opinion  that  the  cause  has  been  fairly  and 
correctly  submitted  to  the  Jury. 

Judgment  affirmed. 
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MOON'S   ADM'X   y.    HIGHLAND   DBYEL- 
.    OPMBNT  CO. 

(Sapreme  Court  of  Appeals  of  Virginia.    Not. 
23,  1005.) 

1.  Tbusts  — Trust  Deeds  —  Co nstbucjtion— 
Deed  bt  Beiveficiabt. 

Certain  property  was  conveyed  by  a  fans- 
band  to  trustees  for  a  vaiuable  consideration  for 
the  benefit  of  bis  wife ;  the  deed  providing  that, 
in  the  event  of  the  husband's  death  before  the 
wife,  the  trustees  should  convey  the  property 
to  her  for  life,  remainder  in  fee  to  such  persons 
as  she  might  appoint,  and  in  default  thereof  to 
her  heirs,  and  that,  in  case  she  died  before  the 
husband,  then  the  trustees  should  convey  the 
property  to  such  persons  as  the  wife  appointed 
By  will,  and  in  default  of  such  appointment  to 
her  children.  The  husband  survived  the  wife, 
who  died,  leaving  a  last  will  and  testament, 
by  which  she  devised  the  estate  to  her  son 
and  daughter.  Heldf  thtX  such  devisees  took 
a  fee^simple  estate. 

2.  Limitation  ov  Actions  —  Acknowlbdq- 
KENT  OF  Debt. 

In  a  partition  suit  one  of  the  parties  con- 
sented to  a  decree  recognizing  that  his  share  in 
one  of  the  tracts  was  bound  by  the  lien  of  a 
mortgage.  The  decree  was  entered  two  days 
before  May  1,  1003,  at  which  date,  by  terms 
of  Code  1887,  S  2085  [Va.  Code  1004,  p.  1555], 
the  limitation  of  the  right  to  enforce  such  mort- 
gage expired.  Thereafter  trustees  under  such 
mortgage  revived  such  partition  suit  by  a 
cross-bill  sought  to  foreclose  the  mortgage. 
Held,  that  by  such  consent  decree  the  bar  of 
limitations  as  against  the  enforcement  of  the 
mortgage  was  removed. 

3.  Partition— Cbeditors'  Bill—Parties. 

Where,  in  a  partition  suit  as  originally 
instituted,  partition  was  not  the  sole  relief 
demanded,  and  subsequent  decrees  and  pro- 
ceedings had  made  the  case  in  effect  a  creditor's 
bill  for  the  satisfaction  of  liens  due  by  the  co- 
parceners and  binding  on  the  estate  to  be  parti- 
tioned, it  was  error  to  dismiss  a  party  claiming 
title  adverse  to  any  party  to  the  cause,  on  the 
ground  that  such  issue  could  not  be  determined 
in  the  partition  suit. 

Appeal  ftom  Circuit  Court,  Bath  County. 

Action  by  R.  J.  Olendy's  administrator  and 
trustees  against  R.  J.  Qlendy's  heirs  and 
others  for  partition,  etc.  A  statement  of 
liens  was  filed,  to  which  Julia  A.  Moon,  as 
administratrix  of  J.  S.  Moon,  deceased,  filed 
certain  exceptions.  From  an  order  overrul- 
ing the  same,  and  dismissing  the  Highland 
Development  Company  as  a  party  to  the 
suit,  Julia  A.  Moon,  as  administratrix,  etc., 
appeals.    Reversed  in  part. 

Patrick  ft  Gordon,  for  appellant  Daniel 
Harmon  and  W.  M.  McAllister,  for  appellee. 

^ITH.,  P.  A  controversy  between  cer- 
tain parties  to  this  suit  was  disposed  of  at 
a  former  term  of  this  court,  and  is  reported 
under  the  style  of  McAllister  v.  Harman, 
101  Va.  17,  ^  S.  B.  020. 

The  cause  having  been  remanded  to  the 
circuit  court,  a  decree  was  entered  on  the 
29th  of  April,  1003,  reviving  it  against  the 
executors  of  Warner  Wood,  one  of  the  de- 
fendants, and  referring  it  to  a  commissioner 
to  state  an  account  showing  the  balance  due 
upon  the  bond  and  lien  proved  in  favor  of 
Warner  Wood;  an  account  of  the  collections 
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and  disbursements  made  by  McAllister,  as 
general  receiver  of  the  court,  by  reason  of 
the  decree  authorizing  him  as  such  receiver 
to  collect  from  Lewis  Harman  and  Carter 
Berkeley  the  purchase  money  for  the  lands 
involved,  showing  the  balance  in  his  hands 
as  such  receiver  and  how  the  fund  so  col- 
lected by  him  had  been  applied  (see  Mc- 
Allister V.  Harman,  supra);  an  account  of  all 
collections  and  disbursements  made  by  Mc- 
Allister, general  receiver  of  the  court,  of 
funds  involved  in  the  cause,  and  the  amounts 
still  due  and  uncollected  on  the  rent  account; 
an  account  showing  the  balance  in  the  hands 
of  McAllister,  as  trustee  of  Robert  J.  Glendy 
and  as  administrator  of  R.  J.  Glendy,  de- 
ceased; an  account  of  all  the  claims  proved 
in  the  cause  and  to  what  extent  and  how  any 
of  said  claims  are  payable  and  binding  upon 
all  the  lands  involved  in  the  cause,  and  which 
of  said  claims  are  payable  exclusively  by  R. 
J.  Glendy*s  estate  or  are  binding  upon  that 
part  of  the  real  estate  assigned  to  the  estate 
of  R.  J.  Glendy;  and  to  what  extent,  if  any, 
Lewis  Harman  and  Carter  Berkeley  or  their 
assignees  may  be  entitled  to  reimbursement 
or  subrogation  by  reason  of  payments  made 
by  them  or  either  of  them  to  William  M.  Mc- 
Allister, general  receiver. 

Upon  the  coming  in  of  this  report  it  ap- 
peared that  the  first  Uen  was  for  taxes;  that 
In  the  second  class  were  attachments  issued 
by  Barley  and  Thomas;  in  the  third  class, 
a  sum  due  McAllister  as  receiver;  fourth,  the 
debt  due  Warner  Wood;  fifth,  that  of  D.  B. 
Taylor  &  Co.;  and,  sixth,  that  of  Julia  A. 
Moon,  administratrix  of  J.  Summerfield  Moon, 
with  interest  from  December  1,  1004. 

To  this  statement  of  lien^  exceptions  were 
filed  by  Warner  Wood's  executors  and  Julia 
A.  Moon,  administratrix,  in  which  they  unite 
in  an  attack  upon  the  first  three  classes,  and 
Julia  A.  Moon  in  addition  attacking  the  debt 
of  Warner  Wood  as  not  constituting  a  lien 
upon  the  land  which  had  been  assigned  to 
O.  D.  Glendy. 

The  court  overruled  these  exceptions  and 
directed  a  sale  of  the  moiety  of  land  which 
had  been  assigned  to  R.  J.  Glendy;  and  with 
reference  to  that  portion  allotted  to  C.  D. 
Glendy,  and  which  appears  to  have  been  pur- 
chased by  Jacob  Yost;  the  decree  provides 
that  the  said  Yost  may  have  60  days  from  the 
adjournment  of  the  court  to  notify  the  com- 
missioners appointed  to  sell  whether  or  not 
he  proposes  that  his  purchase  shall  be  adopt- 
ed as  a  judicial  sale  by  the  court,  in  which, 
event  the  purchase  money  is  to  be  paid  to 
the  commissioners,  and  if  he  falls  to  comply 
with  the  terms  of  his  purchase,  and  C.  D. 
Glendy,  or  some  one  for  him,  shall  fall  to 
pay  the  debt  chargeable  on  that  share  of  land 
within  6a  days,  then  the  commissioners  were 
directed  to  sell  that  moiety  of  land  also. 
From  this  decree  an  appeal  was  obtained  to 
this  court 

The  land  in  controversy  belonged  originally 
to  Robert  J.  Glendy,  who  on  the  20th  of  No- 
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vember,  1876,  conveyed  It  to  Hugh  W.  Sheflfey, 
trustee,  reciting  In  the  deed  that,  the  grantor 
desiring  to  provide  the  means  of  paying  his 
debts  by  the  conveyance  to  trustees  for  that 
purpose  Of  various  tracts  of  land,  in  all  of 
which  Mary  J.  Glendy  had  a  right  of  dower, 
and  it  being  desirable  that  said  Mary  J. 
Glendy  should  unite  in  the  deed  of  trust,  so 
as  to  secure  a  perfect  title  to  the  purchasers, 
and  she  having  agreed  to  unite  in  said  deed 
upon  condition  that  Robert  J.  Glendy  should 
convey  to  a  trustee  the  property  therein  de- 
scribed and  upon  the  trusts  therein  declared, 
therefore  the  said  Robert  J.  Glendy  granted 
to  Hugh  W.  Sheffy  and  his  heirs  certain  land, 
which  he  describes,  known  as  "The  Wilder- 
ness"; "but  it  is  expressly  understood  that  a 
lien  is  retained  upon  said  Wilderness  estate 
for  the  sum  of  $3,000,  payable  in  three  equal 
annual  payments,  with  Interest  from  this 
date,  and  in  favor  of  Hugh  W.  Sheffy  and 
James  Bumgardner,  Jr.,  trustees  for  said 
Robert  J.  Glendy,  under  the  trust  deed 
aforesaid  of  even  date  with  this  deed." 
This  conveyance  of  November  20,  1876, 
was  declared  to  be  upon  the  following 
trusts:  "That  said  Hugh  W.  ShefTy  shall 
hold  the  property  for  the  sole  and  sepa- 
rate use  of  said  Mary  Jane  Glendy,  free 
from  the  debts  of  and  contracts  of  her  hus- 
band, and  In  the  event  of  the  death  of  said 
Robert  J.  Glendy  before  the  said  Mary  J. 
Glendy  that  said  trustee  will  convey  said  real 
estate  to  the  said  Mary  J.  Glendy,  to  hold  It 
during  her  natural  life,  with  remainder  in  fee 
to  such  persons  as  she  may  by  deed  or  will 
appoint,  and  in  default  thereof  to  her  right 
heirs;  and  in  case  the  said  Mary  Jane  Glendy 
shall  die  before*  her  said  husband,  then  the 
said  trustee  will  convey  said  real  property, 
to  such  persons  as  the  said  Mary  Jane  Glendy 
may  in  writing,  attested  by  three  witnesses, 
or  by  her  last  will  and  testament,  designate 
and  appoint,  and  in  default  of  such  appoint- 
ment to  her  children  and  the  descendants  of 
such  as  may  be  dead  per  stirpes.'* 

On  the  8th  of  February,  1882,  Robert  J. 
Glendy  and  Mary  J.  Glendy,  his  wife,  pai> 
ties  of  the  first  part,  H.  W.  Sheffy  and  James 
Bumgardner,  Jr.,  trustees,  created  by  the 
deed  of  Robert  J.  Glendy  dated  November 
20,  1876,  parties  of  the  second  part,  and  O. 
D.  Fishburne  and  James  Bumgardner,  trus- 
tees, of  the  third  part,  and  Warren  Wood 
of  Albemarle  county,  Va.,  of  the  fourth 
part,  recites  that,  whereas,  Robert  J.  Glendy 
and  Mary  J.  Glendy,  his  wife,  two  of  the 
parties  of  the  first  part,  are  indebted  to  the 
said  Warren  Wood  in  the  sum  of  $4,000,  evi- 
denced by  their  bond  of  even  date,  payable 
on  demand,  witli  interest  from  date,  which 
they  desire  more  fully  to  secure  to  said 
Wood;  and  whereas,  there  was  in  the  deed 
first  above  referred  to  a  lien  reserved 
on  the  land  thereby  conveyed  (which  is  the 
same  land  conveyed  in  the  deed  of  February 
8,  1882),  to  secure  the  payment  of  a  debt  of 
$3,000.  wltli  Interest  from  20th  November, 


1876,  to  Messrs.  H.  W.  Sheffy  and  James  Bum- 
gardner, Jr.,  the  trustees  named  in  R.  J. 
Glendy's  general  deed  of  trust  (to  wit,  the 
second  deed  hereinabove  described),  which 
last-named  debt  has  been  paid  in  full  out 
of  said  sum  of  $4,000,  as  evidenced  by  the 
signatures  hereto  of  said  parties  of  the  sec- 
ond part,  who  hereby  release  the  land  here- 
inafter conveyed  from  the  lien  reserved  as 
aforesaid:  Now,  therefore,  in  consideration 
of  the  premises,  Robert  J.  Glendy  and  his 
wife,  Hugh  W.  Sheffy,  as  trustee  of  Mary 
J.  Glendy,  and  with  her  consent,  convey  to 
0.  D.  Fishburne  and  James  Bumgardner, 
Jr.,  the  "Wilderness,"  the  "Fowler,"  and  two 
"Nelson"  tracts,  which  are  described  in  the 
deed,  except  785  acres  sold  to  various  par- 
ties named  in  the  deed,  the  whole  quantity 
conveyed  being  3,906  acres,  in  trust  to  se- 
cure to  Warren  Wood  and  his  heirs  the  pay- 
ment of  the  debt  of  $4,000,  with  interest 
thereon  till  paid. 

Mary  J.  Glendy  died  before  her  husband, 
leaving  a  last  will  and  testament,  by  which 
she  devised  the  whole  of  her  estate,  both 
real  and  personal,  to  her  husband  during 
his  natural  life,  the  personal  property  at 
his  death  to  be  disposed  of  as  he  might  see 
fit  and  proper,  and  "the  real  estate  to  be 
divided  equally  between  my  son  Charles 
D.  and  daughter,  Edmonla  Glendy,  to  be 
enjoyed  by  them,  forever."  This  will  bears 
date  the  3d  day  of  March,  1884,  and  was 
signed  and  sealed  by  the  testatrix  In  the 
presence  of  three  attesting  witnesses,  and 
was  admitted  to  probate  at  the  January 
term,  1885,  of  the  county  court  of  Bath 
county. 

Edmonla  Glendy  married  a  Mr.  Fowler 
and  died,  leaving  a  daughter,  who  died  un- 
der 21  years  of  age,  from  whom  Robert  J. 
Glendy  Inherited  one-half  of  the  estate.  By 
deed  of  the  17th  of  May,  1889.  Robert  J. 
Glendy  conveyed  the  "Wilderness"  estate  to 
McAllister,  trustee,  to  secure  certain  credit- 
ors therein  named. 

At  April  rules,  1890,  William  M.  McAl- 
lister, as  administrator  and  trustee  of  Robert 
J.  Glendy,  deceased,  certain  persons  secured 
by  the  deed  of  May  17,  1889,  and  others, 
heirs  at  law  of  Robert  J.  Glendy,  filed  their 
bill,  in  which  they  set  forth  a  debt  to  the 
Valley  Bank  of  Staunton  due  by  Robert  J. 
Glendy  and  upon  which  some  of  tiie  plain- 
tiffs were  indorsers, .  deduce  the  title  of 
Robert  J.  Glendy  to  the  "Wilderness"  ^ct 
through  the  various  deeds  which  we  have 
recited,  set  forth  the  debt  due  by  bond  to 
Warner  Wood  and  the  payments  upon  It, 
and  charge  "that  the  residue  of  said  bond 
and  interest  is  still  due  and  unpaid  and  con- 
stitutes a  lien  upon  said  Wilderness  estate, 
one-half  of  which  should  be  paid  by  the 
said  G.  D.  Glendy  and  the  remaining  half 
whereof  should  be  paid  by  the  estate  of  the 
said  Robert  J.  Glendy,  deceased."  They  fur- 
ther charge  that  partition  should  be  made  of 
the  said  Wilderness  estate  between  the  said 
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Charlee  D.  Glendy  and  the  estate  of  the 
said  Robert  J.  Glendy,  deceased,  and  that 
one-half  of  the  trust  debt  due  to  Warner 
Wood  should  be  provided  for  out  of  a  sale 
of  the  half  of  said  Wilderness  estate  which 
shall  be  allotted  and  assigned  to  the  said 
Robert  J.  Glendy,  and  the  other  half  made 
a  charge  upon  the  half  assigned  to  C.  D. 
Glendy.  Charles  D.  Glendy,  Warner  Wood, 
and  G.  D.  Fishbume  and  James  Bumgardner, 
Jr.,  trustees  in  the  deed  to  secure  the  debt 
of  Warner  Wood,  are  made  parties  and  re- 
quired to  answer. 

In  August  Warner  Wood  and  his  trustees 
answered,  and  state  that  by  deed  dated  Feb- 
ruary 8»  1882,  Robert  J.  Glendy  and  his  wife, 
Mary  J.  Glendy,  conveyed  the  land  therein 
mentioned  and  described  to  the  defendants, 
James  Bumgardner,  Jr.,  and  0.  D.  Fish- 
bume, trustees,  to  secure  the  payment  of 
their  bond  to  Warner  Wood  for  $4,000,  as 
described  in  said  deed  of  trust;  that  the 
deed  of  trust  was  executed  also  by  Hugh 
W.  Sheffy,  as  trustee  of  said  Mary' J.  Glendy, 
under  deed  of  said  Robert  J.  Glendy  and 
wife,  dated  20th  November,  1876,  and  by 
said  Sheffy  and  James  Bumgardner,  Jr., 
trustees  in  a  general  deed  of  trust  by  said 
Robert  J.  Glendy  dated  November  20,  1876, 
thus  giving  to  said  defendants  as  trustees 
the  first  lien  on  said  land  to  secure  said 
debt  to  Warner  Wood;  that  the  interest  on 
said  debt  had  been  paid  up  to  tiie  8th  day 
of  August,  1888,  so  that  all  the  principal  and 
interest  on  the  same  at  6  per  cent  per  an- 
num is  now  due  from  the  8tb  of  AugU8t,1888 

Accounts  were  taken  under  this  decree, 
and  subsequently  a  contract  of  sale  was 
made  to  Harman  and  Berkeley,  and  the  suit 
growing  out  of  that  contract  was  before  this 
court  in  the  case  of  McAllister,  Trustee, 
T.  Harman,  supra. 

By  a  decree  entered  on  the  29th  of  April, 
1903,  which  has  ahready  been  referred  to, 
after  numerous  accounts  had  been  ordered, 
it  Is  provided  as  follows:  "And  by  consent 
of  parties  the  right  and  privilege  is  given  to 
C.  D.  Glendy  to  take  possession  and  control 
that  part  of  the  real  estate  Involved  In  this 
cause  which  was  assigned  to  him,  subject, 
however,  to  all  liens  existing  thereon,  and  es- 
pedally  subject  to  the  deed  of  trust  lien  In 
favor  of  Warner  Wood  covering  all  the  real 
estate  Involved  In  this  cause;  It  being  dis- 
tinctly understood  that  such  privilege  and 
right  to  take  possession  and  control  said  real 
estate  shall  not  Impair  or  affect  any  existing 
Hen  on  said  real  estate,  or  the  right  of  any 
holder  or  owner  of  any  lien  thereon  to  en- 
force the  same." 

At  August  rules,  1903,  Mlcajah  Woods  and 
J.  W.  Pishbume,  executors  of  Warner  Wood, 
deceased,  against  whom  this  suit  had  been 
revived  by  consent,  filed  a  cross-bill,  in  which 
they  set  out  the  procedlngs  theretofore  had 
0O  far  as  they  were  pertinent  to  the  Inter- 
ests of  their  testator.  They  call  attention  to 
the  fact  that  the  "Wilderness"  tract  of  land 


had  been  originally  conveyed  to  Hugh  W. 
Sh^fy,  trustee,  subject  to  a  lien  of  $3,000 
In  favor  of  Hugh  W.  Sheffy  and  James 
Bumgardner,  Jr.;  that  Hugh  W.  Sheffy  and 
James  Bumgardner,  Jr.,  trustees,  holding 
the  lien  of  $3,000  on  the  "Wildemesa^'  tract 
of  land,  united  in  the  deed  under  which 
Mary  J.  Glendy  held,  and  those  claiming 
under  her  hold,  for  the  purpose  of  showing 
that  the  aforesaid  lien  had  been  paid  In  full 
out  of  the  sum  of  $4,000  which  Warner 
Wood  loaned  to  Robert  J.  Glendy  and  Mary 
J.  Glendy  and  which  the  said  deed  was  ex- 
ecuted to  secure.  The  cross-bill  charges 
that  the  whole  of  the  $4,000  loan  was  used 
for  the  payment  of  the  aforesaid  lien  and 
interest,  and  that  by  reason  of  the  premises 
Warner  Wood  became  and  has  continued  to 
be  subrogated  to  all  the  rights  and  remedies 
of  the  said  Hugh  W.  Sheffy  and  James  Bum- 
gardner, Jr.,  trustees,  under  said  lien.  In 
addition  to  the  rights  which  he  acquired  un- 
der the  deed  of  trust  aforesaid. 

The  contract  of  September,  1890,  by  which 
0.  D.  Glendy  and  William  M.  McAllister, 
trustee,  gave  an  option  to  Lewis  Harman  and 
Carter  Berkeley  to  purchase  the  "Wilder- 
ness" tract,  is  set  out,  and  a  part  of  the  de- 
cree of  the  18th  of  February,  1891,  Is  re- 
cited, as  follows:  "And,  the  said  Charles 
D.  Glendy  consenting  thereto,  the  said  Lew- 
Is  Harman  and  Carter  Berkeley  shall  also 
pay  to  the  said  general  receiver  that  portion 
of  the  land  payment  contracted  to  be  paid 
by  them  to  the  said  Charles  D.  Glendy;  It 
being  manifest  to  the  court  that  the  greater 
part  thereof  will  be  necessary  to  pay  off 
and  discharge  Charles  D.  Glendy's  one-half 
of  the  trust  lien,  reported  In  this  cause  In 
the  name  and  favor  of  Warner  Wood." 

It  Is  assigned  as  error  that  the  debt  of 
Warner  Wood  was  allowed  as  a  Hen  against 
the  lands  of  C.  D.  Glendy  (1)  because  Mrs. 
Glendy  had  only  a  life  estate  In  the  proper- 
ty; (2)  because  the  statute  of  limitations 
barred  the  right  to  enforce  the  lien;  and 
(3)  because  the  demurrer  to  the  cross-blU 
should  have  been  sus^lned. 

It  will  be  observed  that  Mrs.  Glendy  was 
not  a  volunteer,  but  a  purchaser  for  valuable 
consideration,  as  appears  from  the  deed  of 
November  20,  1876,  by  which  the  "Wilder 
ness'*  estate  was  conveyed  to  Hugh  W.  Shef- 
fy, in  trust  for  the  sole  and  separate  use  of 
Mary  J.  Glendy,  "and  In  the  event  of  the 
death  of  Robert  J.  Glendy  before  the  said 
Mary  J.  Glendy  that  said  trustee  will  con- 
vey said  real  estate  to  the  said  Mary  J. 
Glendy,  to  hold  it  during  her  natural  life; 
with  remainder  In  fee  to  such  persons  as 
she  may  by  deed  or  will  appoint,  and  In 
default  thereof  to  her  right  heirs,  and,  in 
case  the  said  Mary  J.  Glendy  shall  die  be- 
fore her  said  husband,  then  the  said  trustee 
will  convey  said  real  property  to  such  per- 
sons as  the  said  Mary  Jane  Glendy  may  in 
writing,  attested  by  three  witnesses,  or  by 
her  last  will  and  testament,  designate  and 
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appoint;  and  in  default  of  such  appointment 
to  her  children."  The  husband  survived  the 
wife,  who  died  leaving  a  last  will  and  testa- 
ment, by  which  she  devises  this  estate  to 
her  son,  C.  D.  Glendy,  and  Her  daughter, 
Edmonia,  from  whom  Robert  J.  Glendy  de- 
rives title. 

We  are  of  opinion  that  her  devisees  took 
a  fee-simple  estate. 

We  are  also  of  opinion  that  the  statute  of 
limitations  does  not  bar  the  right  to  enforce 
the  lien. 

The  statute  upon  which  appellant  relies 
is  section  2935  of  the  Code  of  1887  [Ya.  Code 
1904,  p.  1555],  which  provides  that  "no  deed 
of  trust  or  mortgage  hereafter  given  to  se- 
cure the  payment  of  money,  and  no  lien 
hereafter  reserved  to  secure  the  payment  of 
unpaid  purchase  money  shall  be  enforced 
after  twenty  years  from  the  time  when  the 
right  to  enforce  the  same  shall  have  first 
accrued,  and  no  deed  of  trust  or  mortgage 
given  prior  to  May  first,  eighteen  hundred 
and  eighty-eight,  to  secure  the  payment  of 
money,  and  no  lien  reserved  prior  to  May 
first,  eighteen  hundred  and  eighty-eight,  to 
secure  unpaid  purchase  money,  shall  be  en- 
forced after  twenty  years  from  the  time  the 
right  to  enforce  the  same  shall  have  first 
accrued:  Provided,  the  limitation  of  the 
right  to  enforce  such  deed  of  trust,  mort- 
gage, or  lien  reserved,  shall  not  expire  prior 
to  May  first,  nineteen  hundred  and  three." 

The  debt  is  set  forth  in  eztenso  in  the  bill 
filed  by  McAllister,  trustee,  and  others,  and 
all  the  parties  bound  for  its  payment  were 
before  the  court;  and  if  the  moiety  of  land 
t>elonging  to  0.  D.  Glendy  could  not  originally 
in  that  proceeding  have  been  sold  for  the  sat 
isfaction  of  this  debt,  the  difficulty  consisted 
In  a  defect  in  the  prayer  for  relief.  The 
whole  transaction  out  of  which  this  debt 
grew,  all  the  parties  to  it,  and  the  property 
upon  which  It  was  secured,  were  under  the 
Jurisdiction  of  the  court  in  that  case. 

In  this  attitude  of  affairs  consent  decrees 
were  entered  which  fully  recognized  that  the 
share  of  Charles  Glend^  in  the  "Wilderness'' 
tract  is  bound  by  the  lien  to  secure  the  War- 
ner Wood  debt ;  and  by  the  decree  of  April  29, 
1903,  he  in  express  terms  consents  that  it  shall 
be  ''subject  to  the  deed  of  trust  lien  in  favor 
of  Warner  Wood  covering  all  the  real  estate 
involved  in  this  cause."  It  will  be  observed 
that  his  decree  was  entered  two  days  before 
May  1,  1903,  before  which  date  by  the  terms 
of  section  2935  it  is  declared  that  the  limi- 
tation of  the  right  to  enforce  such  deed  of 
trust,  mortgage,  or  lien  reserved  shall  not 
expire. 

We  think,  also,  that  the  cross-bill  was 
properly  filed,  and  that  its  effect  was  to  cure 
any  omission  existing  in  the  pleadings  up  to 
that  time. 

"A  cross-bill  is  a  bill  filed  by  a  defendant 
in  a  suit  against  a  plaiutlil,  or  some  other 
defendant,  or  both,  in  the  same  suit  touching 
the  matter  in  question  in  the  original  bill; 


and  it  may  be  either  to  obtain  a  discovery  tn 
aid  of  the  defense  to  the  original  bill,  or  to 
obtain  relief  for  all  parties  touching  the 
matter  of  that  bill.  •  •  •  This  bill  lies, 
among  other  instances,  in  the  following  cases: 

•  •  •  Where  a  question  arises  between 
two  defendants  upon  a  case  made  out  by 
evidence  arising  from  pleadings  and  proofs 
between     the     plaintilfs     and     defendants, 

•  •  •  and  where  at  the  hearing  it  appears 
that  the  suit  already  instituted  is  insufficient 
to  bring  before  the  court  all  matters  necessary 
to  enable  it  to  decide  upon  the  rights  of  all  the 
parties."  Barton's  Chancery  Prac  vol.  1,  § 
101. 

In  this  case  the  original  bill  and  all  the 
proceedings  show  that  the  executors  of  War- 
ner Wood,  deceased,  have  a  perfect  case  as 
against  their  codefendant,  O.  D.  Glendy.  Not 
only  do  the  facts  reicited  and  proof  establish 
this  right  beyond  peradventure,  but  0.  D. 
Glendy  has  conceded  it  in  decrees  entered  by 
his  consent  It  would  be  a  travesty  upon 
Justice,  under  the  circumstances  disclosed  in 
this  record  and  which  we  have  set  out  in 
detail,  to  turn  these  executors  out  of  court 
and  declare  that  their  Just  claim  is  barred  by 
the  statute  of  limitations. 

We  are  of  opinion  that  the  assignment  of 
error,  with  respect  to  the  debt  of  Warner 
Wood  as  a  lien  against  the  land  of  C.  D. 
Glendy,  is  not  well  taken  in  any  of  its 
aspects. 

We  are  further  of  opinion  that  ^here  was  no 
error  in  the  decree  with  respect  to  the  liens 
established  for  taxes,  amounting  to  $307.66; 
for  one-half  of  the  Barley  and  Thomas  at- 
tachments, amounting,  respectively,  to  $233.33 
and  $87.09 ;  or  to  the  amount  allowed  William 
M.  McAllister,  receiver,  $465.31. 

We  are  of  opinion,  however,  that  there  is 
error  in  so  much  of  the  decree  as  dismisses 
the  Highland  Development  Company  as  a 
party  to  the  suit  Upon  tliis  subject,  the 
decree  is  based  upon  the  proposition  that  the 
Highland  Development  Company  claims  by 
title  adverse  to  any  party  to  this  cause,  and 
not  through  any  of  said  parties,  following  the 
law  as  stated  by  this  court  In  Pillow  v. 
Southwestern  Improvement  Co.,  92  Va.  144, 
23  S.  E.  32,  53  Am.  St  Rep.  804,  in  which 
the  court  holds  that  a  partition  suit  cannot 
be  made  a  substitute  for  an  action  of  eject- 
ment, and  that  to  give  the  court  Jurisdiction 
to  settle  questions  of  title  in  such  a  suit  the 
defendant  must  be  a  person  who  claims  under 
one  who  was  a  Joint  owner  with  the  plaintiff. 

Without  undertaking  to  discuss  the  effect  of 
the  amendment  to  the  statute  which  has 
been  made  since  the  decision  in  Pillow  v. 
Southwest  etc.,  Co.  was  rendered,  it  is 
sufficient  to  observe  that  a  partition  of  the 
land  between  C.  D.  Glendy  and  B.  J.  Glendy 
was  not  the  sole  object  of  this  suit  as 
originally  instituted,  and  subsequent  decrees 
and  proceedings  in  the  case  have  made  it  in 
effect  a  creditors*  bill  for  the  satisfaction  of 
liens  due  by  the  coparceners  and  binding 
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upon  the  estate  to  be  partitioned ;  to  that  It 
Is  brought  within  the  Influence  of  that  very 
nnmerons  class  of  cases  which  require  that, 
before  real  estate  can  be  sold  for  the  payment 
of  debts,  all  clouds  upon  the  title  must  be 
removed  and  all  liens,  their  amounts,  and 
order  of  priority  fixed  and  determined. 
Rossett  T.  Fisher,  11  Grat  492;  Horton  t. 
Bond,  28  Grat  817,  and  Hudson  y.  Barham, 
101  Va.  67.  43  S.  E.  189,  99  Am.  St  Rep. 
849,  are  some  of  the  many  authorities  upon 
that  point 

For  this  error  we  are  of  opinion  that  the 
decree  of  the  circuit  court  should  be  reversed, 
and  it  is  affirmed  in  all  other  respects. 

a04  Va.  565) 

AILSTOCK  V.  MOORE  LIMB  00. 

(Supreme  Court  of  Appeals  of  VirKinia. 
Nov.  23, 1905.) 

Maucioub  PBOSEcunoN  —  Attachment  — 
Wrongful  Suing  Out — LiABiLrrr. 

Where  an  attachment  is  sued  out  from  a 
court  without  jurisdiction,  maliciously  and  with- 
out any  reasonable  or  probable  cause,  plaintiff 
is  liable  to  defendant  for  damages  resulting 
from  the  levy. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  38, 
Cent  Dig.  Malicious  Prosecution,  f  13.] 

Bttor  to  Circuit  Court  Botetourt  County. 

Action  by  J.  T.  Ailstock  against  the  Moore 
Lime  Company.  Judgment  in  favor  of  de- 
fendant, and  plaintiff  brings  error.     Reversed. 

Harv^  &  Nelson  and  De  Witt  V.  Lemon, 
for  plaintiff  in  error.  BenJ.  Haden,  for  de- 
fendant in  error. 

CARDWELL,  J.  This  is  an  action  6n  the 
case,  brought  by  plaintiff  in  error,  J.  T.  All- 
stock,  to  recover  of  the  defendant  in  error, 
the  Moore  Lime  Company,  damages  for  mali- 
cious prosecution  of  a  civil  suit 

The  declaration  alleges  that  the  Moore 
Lime  Company  "went  and  appeared  before 
one  W.  R.  Carper,  then  and  there  being  one 
of  the  Justices  of  the  peace  in  and  for  said 
county  of  Botetourt,  and  then  and  there  be- 
fore said  Justice  falsely  and  maliciously  and 
without  any  probable  or  reasonable  cause 
whatever  caused  and  procured  the  said  jus- 
tice to  issue  and  grant  it  a  writ  of  attach- 
ment against  the  said  plaintiff  and  in  favor 
of  the  said  Moore  Lime  Company,  as  plaintiff 
therein,  in  the  words  and  figures  following, 
to  wit: 
-  •Virginia,  Botetourt  County— to  wit: 

••To  R.  L.  Rudersill,  Deputy  Sheriff  of 
Said  County:  Whereas,  the  Moore  Lime 
Obmpany  have  this  day  made  before  me, 
W.  R.  Carper,  a  Justice  of  said  county,  a 
complaint  on  oath  that  they  verily  believe 
that  they  have  a  Just  claim  against  J.  T. 
Ailstock  for  the  sum  of  one  hundred  and 
thlrty-siz  dollars  and  ninety-eight  cents 
($136.96)  for  debt  due  them  for  open  store 
account  (account  herewith  attached),  and 
that  the  said  Moore  Lime  0>mpany  has 
present  cause  of  action  therefor,  and  further- 


moiB  to  the  best  of  affiant* s  belief  that  the 
said  J.  T.  Ailstock  has  Or  will  have  in  the 
hands  of  W.  C.  Matthews'  estate  sufficient 
to  satisfy  the  claim  of  the  said  Moore  Lime 
Company. 

••  These  are  therefore  in  the  name  of  the 
commonwealth  to  command  you  to  attach 
the  estate  of  the  said  J.  T.  Ailstock  now 
in  the  hands  of  the  said  W.  D.  Matthews 
for  the  amount  of  the  said  claim  and  make 
return  thereof  at  Bagle  Rock,  Virginia,  in 
the  said  county,  on  September  9,  1903,  at 
10  o'clock  a.  m.,  before  me  or  such  other 
Justice  of  said  county  as  may  be  there  to 
try  this  attachment,  showing  the  day  and 
manner  of  executing  the  same. 

•••Given  under  my  hand  this  81st  day  of 
.August,  1908.  W.  R.  Carper,  J.  P.' 

••And  the  said  defendant  afterwards,  to 
wit,  on  the  same  day  of  the  date  of  the  said 
writ  of  attachment,  delivered  the  same  to 
R.  L.  Rudersill,  a  deputy  sheriff  of  said  coun- 
ty, and  then  and  there  maliciously  and 
without  any  reasonable  or  probable  cause 
whatsoever  caused  and  procured  the  said 
deputy  sheriff  to  execute  the  said  attach- 
ment on  W.  C.  Matthews,  in  whose  hands 
was  a  large  sum  of  money,  to  wit,  $250, 
owing  to  the  said  plaintiff;  that  by  reason 
of  the  execution  of  this  writ  of  attachment 
the  said  W.  C.  Matthews  refused  to  pay  to 
the  said  plaintiff  the  whole  or  any  part  of 
the  amount  owing  to  him;  that  afterwards, 
to  wit  on  the  12th  day  of  September,  1903, 
the  attachment  proceedings  were  dismissed 
and  abandoned  by  the  said  defendant" 

Then  follows  the  allegation  that  by  the 
vn*ongful  and  unlawful  suing  out  and  execu- 
tion of  said  writ  of  attachment  the  plaintiff 
was  damaged,  etc. 

To  this  declaration  the  Moore  Lime  Com- 
pany demurred,  which  demurrer  was  sus- 
tained, and  to  that  Judgment  this  writ  of 
error  was  awarded. 

The  sole  question  involved  in  the  demur- 
rer, necessary  to  be  considered  here,  is,  "If 
an  attachment  be  sued  out  from  a  court 
without  Jurisdiction,  maliciously  and  without 
any  reasonable  or  probable  cause  whatso- 
ever, and  damage  results  from  the  levy  of 
the  said  attachment,  can  the  malicious  suing 
out  and  levy  of  the  said  attachment  be  made 
the  basis  for  an  action  for  damages?' 

This  precise  question  has  never  been  be- 
fore this  court,  so  far  as  we  have  been  able 
to  find  from  the  reported  cases,  and  the  au- 
thorities elsewhere  seem  hopelessly  divided, 
though  it  seems  to  us  that  the  best-reasoned 
cases  maintain  the  proposition  that  the  ac- 
tion will  lie. 

It  is  clear  from  the  declaration  that  the 
Justice  who  issued  the  attachment  com- 
plained of  was  wholly  without  Jurisdiction. 
In  the  first  place,  the  amount  sued  for 
($136.98)  was  in  excess  of  his  Jurisdiction, 
and  his  warrant  sets  out  no  ground  upon 
which  to  issue  an  attachment 

By  section  2961  of  the  Code  of  1887  [Va. 
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Ck)de  1904,  p.  1571]  It  Is  provided  that  a  justice 
may  issue  an  attachment  against  a  debtor  re- 
moving his  effects  out  of  the  state,  and  by 
section  2962,  Code  1887  [Va.  Code  1904,  p. 
1572],  that  he  may  issue  an  attachment  against 
a  tenant  removing  his  effects  from  the 
leased  premises.  But  neither  of  these  grounds 
for  the  attachment  appears  in  the  Justice's 
warrant  in  this  case.  It  merely  shows  that 
the  debt  sued  for  was  due  and  owing  and  was 
an  open  store  account  for  $136.98,  which  is  in 
excess  of  a  justice's  jurisdiction;  the  limita- 
tion of  the  jurisdiction  of  a  justice  in  such 
cases  being  $100.  Section  2939,  Va.  Ck>de 
1904. 

"It  has  been  considered,"  says  Ghitty,  in 
his  work  on  Pleading  (volume  1,  p.  204),  **that 
when  civil  proceedings  in  an  inferior  court 
having  no  jurisdiction  over  the  debt  are 
adopted  by  a  party  with  an  express  malicious 
intent,  though  there  be  a  demand  recoverable 
elsewhere,  an  action  on  the  case  may  be  sup- 
ported." And  on  page  149  of  the  same  vol- 
ume, citing  a  number  of  authorities,  the  same 
author  says:  "If  the  proceeding  be  malicious 
and  unfounded,  though  it  were  instituted  tn  a 
court  having  no  jurisdiction,  case  may  be  sup- 
ported, for  trespass." 

In  a  note  by  Hare  St  Wallace,  in  1  Am. 
liead.  Gas.  260,  it  is  said:  "An  action  lies 
also  for  maliciously  holding  to  bail,  or  ma- 
liciously attaching  property,  under  the  pro- 
cess of  a  court  which  has  no  jurisdiction.  And 
it  lies  for  maliciously  suing  out  an  attach- 
ment, and  attaching  the  plaintiff's  property, 
where  nothing  is  due,  or  for  more  than  is  due. 
It  lies  also  for  maliciously  suing  out  a  do- 
mestic attachment,  where  either  there  is  noth- 
ing due,  or  the  party  has  not  rendered  himself 
legally  liable  to  such  process."  Among  the 
many  authorities  in  support  of  the  text  is  the 
case  of  Goslin  v.  Wilcodc,  2  Wils.  802,  which 
has  be«i  cited  with  approval  In  the  cases 
which  we  will  hereafter  refer  to,  and  In  many 
others. 

In  Boon  v.  Maul,  3  N.  J.  Law,  862,  where  it 
was  held  that  suit  lies  for  maliciously  attach- 
ing property  by  writ  from  a  court  without 
jurisdiction,  the  opinion  says:  "The  counsel 
for  the  defendant  below,  the  plaintiff  in  this 
court,  now  Insist  that  the  declaration  is  de- 
fective. Inasmuch  as  it  does  not  contain  an 
averment  that  the  defendant  knew  that  the 
common  pleas  of  Philadelphia  had  not  juris- 
diction of  the  cause.  In  the  case  of  Goslin  v. 
Wilcock,  2  Wils.  302,  which  case  very  much 
resembles  the  present  in  point  of  principle, 
this  averment  was  not  considered  essential. 
It  appears  to  me  that  if  a  man  maliciously 
makes  use  of  the  process  of  law,  with  an  in- 
tention to  vex  and  distress  another,  that  he 
does  it  at  his  peril.  He  must  see  to  the  legal- 
ity of  the  proceedings." 

The  Supreme  Gourt  of  Ohio  has  uniformly 
held  to  the  same  doctrine.  See  Fortman  v. 
Rottier,  8  Ohio  St  548,  70  Am.  Dec.  606,  and 
Goal  Ga  v.  Upson,  40  Ohio  St  17.  In  the  last- 
named  case,  the  opinion  says:    "It  may  now 


be  considered  the  approved  doctrine  that  an 
action  for  the  malicious  prosecution  of  a  dvil 
suit  may  be  maintained  whenever,  by  virtue 
of  any  order  or  writ  issued  in  the  malicious 
suit,  the  defendant  in  that  suit  has  been  de- 
prived of  his  personal  liberty,  or  of  the  posses- 
sion, use,  or  enjoyment  of  property  of  value.** 

In  Hays  v.  Tounglove,  7  B.  Mon.  545,  it 
was  held  that  where  a  proceeding  was  mali- 
cious and  unfounded,  though  instituted  before 
a  court  having  no  jurisdiction,  either  trespass 
or  case  may  be  maintained. 

To  the  same  effect  is  Brand  v.  Hlnchman, 
68  Mich.  590,  36  N.  W.  664,  13  Am.  St  Rep. 
862,  where  it  was  held,  citing  a  number  of 
authorities,  that  the  action  would  lie,  even 
where  th^e  had  been  no  arrest  or  seizure 
of  property. 

In  Morris  t.  Scott,  21  Wend.  281,  84  Am. 
Dec.  236,  the  Supreme  Gourt  of  New  York 
held  that  "an  action  oa  the  case  for  a  mali- 
cious prosecution  lies  against  a  party  who 
falsely  and  maliciously  prosecutes  another, 
although  the  court  In  which  such  prosecution 
was  had  was  utterly  destitute  of  jurisdic- 
tion in  the  matter,"  and  that  all  that  was 
necessary  to  maintain  such  an  action  was  the 
malice  and  falsehood  of  the  prosecution. 

In  Kerr  v.  Mount,  28  N.  Y.  659,  a  case 
very  similar  to  the  one  under  consideration, 
the  opinion  by  Denio,  0.  J.,  says:  "The  pro- 
cess being  void,  the  party  who  set  It  in  mo- 
tion, and  all  persons  aiding  and  assisting  him, 
were  prima  facie  trespassers.  If,  though 
void  as  respects  the  party,  it  were  yet  regular 
and  apparently  valid  on  its  face,  it  might  pro- 
tect the  oflScer  against  an  action,  on  the  prin- 
ciple of  Savacool  v.  Boughton,  5  Wend.  170, 
21  Am.  Dec  181;  but  this  protection,  being  ex- 
tended to  the  officer  upon  motives  of  policy, 
would  not  at  all  aid  the  party.  Acts  which 
the  officer  might  justify  would  be  trespasses 
against  the  party.  There  is  no  principle  with 
which  I  am  acquainted  which  can  shield  the 
defendant  from  the  damages  which  the  plain- 
tiff has  sustained  by  his  wrongful  act  in  caus- 
ing this  property  to  be  seized  under  a  void 
warrant  of  attachment" 

In  Antcliff  V.  June,  81  Mich.  477,  46  N.  W. 
1019.  10  L.  R.  A.  621,  21  Am.  St  Rep.  533, 
also  similar  tn  many  respects  to  the  case 
we  have  under  consideration,  after  show- 
ing that  "latterly  the  American  authorities 
are  tending  strongly  and  increasing  rapidly 
in  favor  of  the  maintenance  of  a  suit  for 
malicious  prosecution  where  no  property  is 
seized  and  the  person  is  not  molested,"  and 
that  the  exact  point  had  not  been  passed  on 
by  that  court  before,  the  opinion  says:  "I 
am  satisfied,  however,  that  if  the  wrong  and 
injury  Is  done  by  a  malicious  suit,  it  la 
immaterial,  upon  principle,  whether  the 
court  had  jurisdiction  or  not  to  entertain 
such  suit  For  every  malicious  wrong  there 
is  certainly  in  this  day  and  age  a  remedy; 
and  under  our  liberal  system  of  pleading 
in  this  state  a  plain  and  clear  statement 
of  the  facts  constituting  the  wrong  is  suffi- 
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dent,  and  it  It  but  little  matter,  In  actions 
of  trespass  on  the  case,  what  the  action  is 
named  or  called."  In  Michigan  there  is  a 
similar  statute  to  section  2901  of  our  Oode 
of  1887  [Va.  Oode  1904.  p.  15201,  which  pro- 
vides that  an  aictlon  of  trespass  on  the  case 
may  be  maintained  where  an  action  for 
trespass  would  He. 

The  line  of  anthorities  from  which  we 
have  made  the  foregoing  citations  maintain 
that  it  is  as  much  a  wrong  to  disturb  one's 
property  or  peace,  or  to  injure  his  reputation 
and  credit,  by  the  prosecution,  malidouslyt 
of  a  civil  suit,  as  it  is  to  prosecute  one 
malidously  and  without  probable  cause,  by 
which  the  person  is  wronged,  going  upon 
the  common-law  principle  that  for  every 
injury  there  is  a  remedy,  and  to  deny  remedy 
in  such  case  would  violate  this  wholesome 
prindple.  They  maintain  that,  when  the 
plaintiff  sets  the  law  in  motion,  he  is  the 
cause,  if  it  be  done  groundlessly  and  mali* 
dously,  of  the  defendant's  damage,  and  that 
while  a  void  process  of  law,  upon  which 
one^s  property  is  seized  or  he  is  deprived  of 
his  liberty,  might  upon  motives  of  public 
policy  be  sufficient  to  protect  the  officer 
executing  the  process,  it  would  not  at  all 
aid  the  party  who  begun  and  carried  on  the 
action  with  malice  and  without  probable 
cause. 

There  is  unquestionably  a  strong  array 
of  anthority  for  the  opposite  view ;  but,  as 
we  have  remarked,  the  Question  has  never 
been  determined  in  this  state,  and  we  are 
therefore  at  liberty  to  adopt  the  view  that 
we  think  is  founded  on  the  better  reason, 
and  that  view  is  in  accordance  with  that 
taken  in  the  authorities  we  have  dted,  and 
as  expressed  pointedly  by  Pennington,  J^ 
in  Boon  v.  Maul,  supra,  viz.,  that  if  one  mall* 
dously  makes  use  of  the  process  of  law* 
with  an  intention  to  vex  and  distress  an- 
other, he  does  it  at  his  peril.  He  must  see 
to  the  legality  of  the  proceedings.  This  is 
the  gravamen  of  the  charge  made  in  the 
declaration  in  this  case,  and  we  are  of  opin- 
ion that  the  demurrer  thereto  should  have 
been   overruled. 

The  judgment  of  the  circuit  court  will 
therefore  be  reversed  and  annulled,  the  de- 
murrer overruled,  and  the  cause  remanded 
for  a  trial  upon  its  merits. 


(68  W.  Va.  827) 

PIGKBNS  et  al.  v.  DANIBLS  et  al. 

(Supreme  C!ourt  of  Appeals  of  West  Virginia. 
Nov.  21,  1905.) 

1.  Appeal — ^Rkview — PREStJifPnoifS. 

A  decree  confirming  the  finding  of  a  commia- 
sloner'a  report  and  decreeing  m  accordance 
therewith  carries  with  it  the  presumption  of 
correctness,  and  will  not  be  reversed  unless 
plainly  wrong. 

[Sd.  Note. — ^For  cases  in  i^olnt,  see  vol.  8^ 
Cent.  Dig.  Appeal  and  Error,  SS  4015-40ia] 

2.  BQUTTT    —    Ck>nEnENDANTB    — -    LmOATION 

Between* 

(^odefendants  in  a  chancery  suit  cannot 
therein  lawfully  litigate  matters  between  them- 


selves wholly  foreign  to  the  matters  raised  by 
the  pleadings  and  proofs  between  the  plalntifu 
and  defendants. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  19, 
Gent.  Dig.  Eqnity,  S  1000.] 

8.  APPEALr—FlNAL  DbCBEB. 

A  decree  merely  ascertaining  a  personal  in- 
debtedness from  a '  defendant  to  the  plaintiffs, 
but  not  decreeing  payment  thereof,  and  not  fix- 
ing a  lien  therefor  or  otherwise  proyiding  for 
the  payment  thereof,  is  not  final  or  appealsble. 
(SyUabos  by  the  Court) 

Appeal  from  Circuit  Court,  Barbour  County. 

Bill  by  John  D.  Pickens  and  others  against 
W.  W.  Daniels  and  others.  Decree  for  plain- 
tiffs, and  J.  N.  B.  Grim  appeals.  Reversed 
in  part 

Melville  Pedc,  for  appellant  Dayton  ft 
Dayton  and  Samuel  Y.  Woods,  for  appel- 
lees. 


COX,  J.  At  January  rules,  1880,  the  ex- 
ecutors  of  James  Pickens  filed  their  bill  in 
chancery  in  the  circuit  court  of  Barbour 
county  against  W.  W.  Daniels  to  subject  his 
real  estate  to  the  satisfaction  of  the  liens  of 
two  judgments,  alleged  therdn  to  have  been 
recovered  by  plaintifFs'  decedent  in  his  life- 
time against  Daniel^  and  others.  It  is  al- 
leged in  the  bill  that  on  the  14th  day  of 
May,  1886,  Daniels  assigned  to  the  plaintiffs' 
decedent  one-half  of  a  certain  debt  (the  one- 
half  amounting  to  $581.05)  due  the  firm  of 
Crim  ft  Daniels,  composed  of  J.  N.  B.  Crim 
and  W.  W.  Daniels,  as  collateral  se<teity  for 
the  payment  of  said  Judgments,  and  that  the 
collateral  has  proved  unavailing,  because  J. 
N.  B.  Crim,  the  partner  of  Daniels,  has  as- 
sumed to  control  the  whole  debt  and  denied 
the  right  of  Daniels  to  assign  such  one-half 
to  Pickens.  The  debt  referred  to  was  a 
deed  of  trust  debt  due  from  Mary  J.  Love  to 
Crim  ft  Daniels,  and  will  hereafter  be  called 
the  "Love  debt"  J.  N.  B.  Crim  and  two 
Judgment  lienors  against  the  real  estate  of 
Daniels  were  also  made  parties  defendant  to 
the  bill.  By  answers  Daniels  denied  sub- 
stantially that  the  assignment  to  Pickens  of 
one-half  of  the  Love  debt  was  as  collateral, 
but  claimed  that  the  assignment  was  in  part 
payment  of  the  Judgments,  and  that  after- 
wards on  the  16th  of  February,  1888,  he 
(Daniels)  settled  with  Dover  Pickens,  one 
of  the  executors  of  James  Pickens,  for  the 
residue  of  said  Judgments,  and  exhibited  a 
receipt  showing  such  settlement,  and  claimed 
also  that  J.  N.  B.  Crim  assented  and  ac- 
quiesced in  the  said  assignment,  and  that 
Crim  had  wrongfully  appropriated  the  one- 
half  of  the  Love  debt  assigned  to  Pickens, 
by  applying  the  whole  of  the  Love  debt  up- 
on the  purchase  money  of  the  Love  land, 
which  had  been  sold  in  another  chancery 
suit  in  that  court  to  satisfy  the  liens  against 
it,  and  purchased  by  (Mm.  Daniels  also 
denied  any  indebtedness  of  the  firm  of  Crim 
ft  Daniels  to  Crim  or  any  other  person.  By 
answers  Crim  denied  substantially  that  said 
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assignment  to  Pickens  was  legal,  but  claimed 
that  at  the  time  It  was  made  there  was  a 
large  indebtedness  due  to  Grim  as  a  member 
of  the  firm  of  Grim  &  Daniels,  and  alsb 
claimed  that,  by  agi-eement  with  Daniels, 
the  whole  of  the  Love  debt  became  the  prop- 
erty of  Grim  as  payment  on  the  indebtedness 
due  him  from  the  firm,  and  that  upon  the  re- 
quest of  Daniels  he  became  the  purchaser  of 
the  Love  land  and  applied  to  the  purchase 
money  thereof  the  part  of  the  whole  amount 
of  the  Love  debt  payable  out  of  said  pur- 
chase money.  In  May,  1Q90,  while  this  suit 
was  pending,  Daniels  died.  Previous  to  his 
death,  he  conveyed  the  land  sought  to  be 
subjected  by  the  plaintiffs  to  O.  F.  Hodges 
for  $1,800,  for  which,  in  part,  Hodges  execut- 
ed his  notes  to  Daniels.  Some  of  these  notes 
were  assigned  by  Daniels  to  A.  W.  Martin. 
Martin  brought  suit  in  equity  against  Hodges 
and  Daniels,  and  in  that  cause  Hodges  paid 
into  court  to  the  general  receiver  purchase 
money  amounting  to  $1,900,  and  that  cause 
was  heard  with  this  cause  at  the  time  of 
the  entry  of  the  last  decree  of  reference, 
and  at  the  time  of  the  entry  of  the  decree 
here  complained  of,  although  the  record  of 
that  cause  is  not  brought  here.  After  the 
death  of  Daniels,  an  answer  was  filed  by 
his  administrator  setting  up  practically  the 
same  defenses  made  by  his  decedent  There 
were  two  references  to  a  commissioner,  the 
last  one  on  the  15th  of  November,  1897,  both 
in  the  lifetime  of  Daniels.  J.  N.  B.  Grim 
filed  four  exceptions  to  the  last  report  of 
the  commissioner.  A  decree  was  entered 
overruling  three  of  the  exceptions,  without 
designating  them,  and  confirming  the  report 
as  modified  by  the  decree.  The  decree  in 
most  particulars  followed  the  findings  of  the 
commissioner.  From  this  decree  Grim  alone 
appeals. 

He  complains  of  the  overruling  of  his  ex- 
ceptions to  the  commissioner's  report  and 
of  the  decree  in  accordance  with  its  findings. 
By  his  exception  No.  4  he  objects  to.  the  re- 
port because  the  whole  of  the  Love  debt  was 
not  reported  as  belonging  to  him.  This 
raises  the  question  of  the  correctness  of  the 
report  of  the  commissioner  and  of  the  decree 
finding  that  the  assignment  of  one-half  of 
the  Love  debt  by  Daniels  to  Pickens  was 
valid  and  absolute,  and  that  Daniels  was  not 
indebted  to  plaintiffs,  and  that  plaintiffs' 
judgments  were  extinguished  and  no  longer 
liens.  Gonsiderable  evidence  was  taken  up- 
on the  question  as  to  the  assignment  to  Pick- 
ens of  one-half  of  the  Love  debt,  and  upon 
the  question  of  whether  or  not  Grim  assented 
and  acquiesced  therein.  This  evidence  is  con- 
fiictlng,  but  the  commissioner  found  that  the 
assignment  was  valid  and  absolute  and  that 
plaintiffs*  judgments  were  therefore  ex« 
tinguished.  The  circuit  court  decreed  to  the 
same  effect  While  the  finding  of  a  commis- 
sioner upon  a  question  of  fact  is  not  as  con- 
clusive as  the  verdict  of  a  jury,  it  is  entitled 
to  great  weight    Holt  v.  Taylor,  43  W.  Ya. 


153,  27  S.  E.  320;  Handy  t.  Scott,  26  W. 
Va.  710;  McGuire  v.  Wright,  18  W.  Va.  507. 
This  decree,  confirming  the  finding  of  the 
commissioner  and  decreeing  in  accordance 
therewith,  carries  with  It  the  presumption  ot 
correctness  and  will  not  be  overthrown  un- 
less plainly  wrong.  First  National  Bank  y. 
Bowman,  86  W.  Va.  649,  14  S.  E.  989;  Mc- 
Glure-Mable  Lumber  Go.  v.  Brooks,  46  W. 
Va.  732,  34  S.  E.  921;  Mann  v.  Bryant,  12 
W.  Va,  516.  We  have  considered  all  the 
evidence,  facts,  and  circumstances  appear- 
ing, which  we  deem  it  unnecessary  to  de- 
tail in  this  opinion;  and  giving. to  them,  and 
to  the  finding  of  the  commissioner,  and  to 
the  decree  of  the  lower  court  the  weight  to 
which  they  are  entitled  under  the  law,  we 
cannot  say  that  the  court  erred  in  so  decree- 
ing. Gonsequently,  appellant's  exception  No. 
4  should  have  been  overruled. 

Appellant  by  his  exception  Na  1  complains 
because  the  commissioner  found  a  balance 
against  him  on  settlement  of  the  partnership 
accounts  of  the  firm  of  Grim  &  Daniels,  and 
by  his  exception  No.  2  complains  because  the 
commissioner  did  not  find  Daniels  indebted 
to  him  upon  such  settlement,  claiming  that 
there  was  a  large  balance  due  him  from  Dan- 
iels. The  consideration  of  the  ruling  of  the 
lower  court  upon  these  exceptions  raises  the 
questions  whether  or  not  the  settlement  of 
the  partnership  accounts  between  Grim  & 
Daniels,  codefendants,  was  a  proper  matter 
to  be  litigated  in  this  suit,  and  whether  or 
not  the  decree,  based  upon  the  commissioner'a 
report,  that  Grim  pay  to  Daniels'  administra- 
tor $81.59  found  due  upon  settlement  of  said 
partnership  accounts,  is  correct  The  object 
of  plaintiffs'  bill  was  to  enforce  judgment 
liens.  It  is  true  that  the  title  to  one-half  of 
the  Love  debt  was  in  issue  between  plaintiffs 
and  defendants  J.  N.  B.  Grim  and  W.  W. 
Daniels,  but  this  issue  did  not  require,  a 
settlement  of  the  partnership  accounts.  The 
state  of  the  partnership  accounts  at  the  date 
of  the  assignment  might  be  a  material  fact 
tending  to  sustain  either  Daniels  or  Grim 
in  their  contention  as  to  the  right  of  Daniels 
to  make  the  assignment;  but  the  present  state 
and  settlement  of  the  partnership  was  for- 
eign to  the  matters  raised  by  the  pleadings 
and  the  proofs  between  plaintiffs  and  defend- 
ants. The  settlement  of  the  partnership  be- 
tween the  members  thereof  constituted  a 
wholly  independent  subject  of  controversy 
between  them,  in  which  the  plaintiffs  were  In 
no  wise  interested.  Under  the  well-settled 
rules  of  equity  procedure,  the  matter  of  the 
settlement  of  the  partnership  accounts  could 
not  legally  be  litigated  between  these  co- 
defendants  in  this  suit  Worthlngton  v. 
Staunton,  16  W.  Va.  208;  Tavener  v.  Barrett, 
21  W.  Va.  656;  Templeman  v.  Fauntleroy» 
3  Rand.  434;  Hoffman  v.  Ryan,  21  W.  Va.  415; 
Jones  V.  Grant,  10  Paige,  348;  Vance  ▼.  Evans^ 
11  W.  Va.  342;  Radcliff  v.  Gorrothers,  33  W. 
Va.  682, 11  S.  E.  228;  Fowler  v.  Lewis'  Adm'r, 
36  W.  Va.  112,  14  S.  E.  447.    It  may   be 
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claimed  that  after  the  death  of  Daniels,  the 
settlement  of  the  partnership  accounts  was 
proper  in  the  settlement  of  the  personal 
estate  of  Daniels;  but  the  answer  to  that 
claim  Is  disclosed  by  this  record.  There  was 
no  settlement  of  the  personal  estate  of  Dan- 
iels In  this  suit  There  was  no  personal 
estate  before  the  court  to  be  distributed,  ex- 
cept the  aforesaid  fund  in  the  hands  of  the 
general  receiver.  There  was  no  notice  to 
creditors,  no  settlement  of  the  accounts  of 
the  administrator  of  Daniels,  no  ascertain- 
ment of  the  personal  estate,  and  no  steps 
were  taken  to  ascertain  It  In  this  condition 
of  the  record  the  settlement  of  the  partner- 
ship accounts  was  not  proper  as  an  incident 
to  the  settlement  of  the  personal  estate  of 
Daniels.  Appellant's' exception  No.  1  should 
have  been  sustained,  and  No.  2  overruled. 

Appellant  complains  of  the  ascertainment 
In  the  decree  of  an  indebtedness  against  him 
of  $531.05,  with  interest  from  the  14th  of 
May,  1886,  in  favor  of  plaintiffs  for  one-half 
of  the  Love  debt,  and  by  his  exception  No.  8 
be  objects  to  the  report  of  the  commissioner 
because  it  finds  him  chargeable  with  the 
whole  amount  of  the  one-half  of  the  Love 
debt,  notwithstanding  the  debt  was  not  paid 
in  foil,  or  entitled  to  be  paid  in  full,  out  of 
the  proceeds  of  the  sale  of  the  Love  land. 
While  the  decree  ascertained  this  indebted- 
ness, it  did  not  decree  payment  of  it  and  did 
not  fix  a  lien  for  it,  or  otherwise  provide  for 
its  payment,  but  expressly  withheld  any  de- 
cree for  payment,  and  continued  the  cause 
between  plaintiffs  and  defendant  Crim,  with 
leave  to  plaintiffs  to  amend  their  bilL  Is 
this  part  of  the  decree  final  or  Interlocutory? 
A  decree  reciting  the  expressed  opinion  of  the 
judge,  but  not  followed  by  the  sentence  of  the 
law,  is  not  appealable.  Hill  v.  Cronln,  56 
W.  Va,  174,  49  &  B.  132.  A  decree  or  Judg- 
ment, to  be  final,  must  be  complete  and  cer- 
tain in  itself,  and  not  a  recital  or  memoran- 
dum, it  must  show  intrinsically  and  dis- 
tinctly, and  not  inferentially,  that  the  matter 
has  been  adjudicated.  It  must  contain  the 
sentence  of  the  law.  Hill  v.  Oronin,  supra; 
Core  V.  Strlckler,  24  W.  Va.  689;  2  Cyc.  594, 
613,  614;  Harris  v.  Refining  Co.,  41  Gal.  393; 
Elliott  V.  Pell,  1  Paige.  268;  Tripp  v.  Vincent, 
3  Barb.  Oh.  613.  We  cannot  treat  this  ascer- 
tainment of  indebtedness  as  more  than  tenta- 
tive, and  subject  to  change  or  revision  by  the 
court  below.  It  is  not  final,  so  that  it  may 
be  appealed  from.  Appellant's  exception  No. 
3  to  the  report  of  the  commissioner  finding 
against  him  the  whole  amount  of  the  one- 
balf  of  the  Love  debt  assigned  to  Pickens 
should  have  been  sustained,  as  the  appellant, 
if  he  could  be  charged  at  all,  could  not  be 
charged  on  account  of  that  half  of  the  Love 
debt  more  than  was  payable  thereon  out  of 
the  proceeds  of  the  sale  of  the  Love  land. 

Appellant  complains  of  the  allowance  to 
Samuel  V.  Woods  of  $144.79.  with  interest 
from  the  Ist  of  January,  1897,  for  serv- 
ices as  counsel  for  W.  W.  Daniels  in  this 


suit  This  allowance  was  fixed  as  a  lien  on 
the  $81.59  decreed  to  be  paid  by  appellant  to 
Daniels'  administrator  upon  settlement  of 
the  partnership  accounts;  but,  as  the  decree 
for  the  payment  of  the  $81.69  must  be  re- 
versed and  set  aside,  there  remains  nothing 
before  the  court  to  which  the  lien  may  attach. 
There  was  no  further  decree  for  payment  or 
provision  for  payment  of  this  allowance,  or 
of  certain  general  debts,  other  than  lien  debts, 
which  were  ascertained  by  the  decree  against 
Daniels'  estate.  Such  debts,  other  than  lien 
debts,  were  only  ascertained,  without  decree 
for  payment  The  record  discloses  nothing 
for  this  ascertainment  to  operate  on  with- 
out further  adjudication.  So  far  as  the 
general  debts,  other  than  lien  debts,  were 
ascertained  by  the  decree,  we  must  treat  their 
ascertainment  as  merely  interlocutory  and 
without  finality  under  the  principles  before 
stated. 

Appellant  complains  that  the  liens  were 
fixed  and  directed  to  be  paid  in  an  ambiguous 
manner  out  of  the  fund  in  the  hands  of  the 
general  receiver,  derived  from  the  sale  of 
the  real  estate  of  Daniels.  How  can  appel- 
lant complain?  By  no  pleading  did  he  claim 
a  lien  against  that  fund.  The  liens  reported 
and  decreed  against  it  were  more  than  the 
fund.  Appellant  made  no  exception  to  that 
part  of  the  commissioner's  report  ascertain- 
ing the  liens  ag^iu^t  that  fund,  and  no  ob- 
jection to  the  decree  thereon  when  it  was 
entered.  Under  these  circumstances,  we 
think  appellant  cannot  complain  against  that 
part  of  the  decree.  Ward  v.  Ward,  21  W. 
Va.  262;  Keck  v.  AUender,  87  W.  Va.  201,  16 
8.  B.  520. 

Appellant  complains  that  costs,  including 
a  docket  fee,  were  adjudged  against  him  in 
favor  of  the  administrator  of  Daniels.  While 
this  alone  would  not  be  ground  for  appeal, 
yet  this  court,  finding  other  error  for  which 
the  decree  must  in  part  be  reversed,  may  re- 
view the  Judgment  awarding  costs  against 
appellant  Jones  v.  Cunningham.  7  W.  Va. 
707;  Farmers'  Bank  v.  Woodford,  34  W.  Va. 
480,  12  S.  B.  544;  Boggess'  Heirs  v.  Robin- 
son's Heirs,  5  W.  Va.  402;  King  v.  Burdett, 
12  W.  Va.  68a  We  take  it  that  this  decree 
against  Crlm  for  costs  included  the  costs  in- 
curred in  the  settlement  of  the  partoership 
accounts,  as  other  costs  were  decreed  In  fa- 
vor of  Daniels'  administrator  against  the 
plaintiffs.  The  litigation  as  to  the  settle- 
ment of  the  partnership  accounts  being  im- 
proper, and  it  being  necessary  to  reverse  the 
decree  in  that  regard,  we  think  the  decree 
for  costs  against  appellant  was  also  improper. 

For  the  reason  stated,  so  much  of  the  de- 
cree entered  by  the  circuit  court  of  Barbour 
county  on  the  31st  day  of  May,  1904,  in  this 
cause,  as  ascertained  the  validity  of  the  as- 
signment of  the  one-half  of  the  Love  debt 
by  Daniels  to  Pickens,  and  as  decreed  that 
Daniels  was  not  indebted  to  plaintiffs  at  the 
date  of  the  filing  of  their  bill,  and  that  plain- 
tiffs' Judgments  were  extinguished  and  no 
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longer  liens  against  the  real  estate  of  Daniels, 
and  that  plaintiffs  pay  to  Daniels'  adminis- 
trator the  costs  incurred,  etc.,  and  as  decreed 
the  liens  upon,  and  directed  their  payment 
out  of,  the  fund  in  the  hands  of  the  general 
receiver  of  said  circuit  court  derived  from  the 
sale  of  the  real  estate  of  Daniels,  is  affirmed, 
and  so  much  of  said  decree  as  adjudicated 
the  settlement  of  the  partnership  accounts  of 
the  firm  of  Grim  &  Daniels,  and  as  decreed 
that  Grim  pay  to  Daniels'  administrator  the 
sum  of  $81.59  and  costs,  including  docket  fee, 
and  as  decreed  that  the  allowance  to  Samuel 
y.  Woods  be  fixed  as  an  attorney's  lien  on 
said  sum  so  decreed  to  be  paid  by  Grim  to 
Daniels'  administrator,  is  reversed,  set  aside, 
and  annulled,  and  the  appellant's  exceptions 
numbered  1  and  8  to  the  report  of  the  com- 
missioner are  sustained,  and  appellant's  ex- 
ceptions numbered  2  and  4  to  said  report 
are  overruled,  and  to  the  extent  exceptions 
are  hereby  sustained  the  report  is  set  aside, 
and  as  to  the  residue  of  said  decree  not  above 
affirmed  or  reversed  the  appeal  and  super- 
sedeas is  dismissed;  and  this  cause  is  remand- 
ed to  the  circuit  court  of  Barbour  county  for 
such  further  proceedings  as  may  be  proper 
therein,  according  to  the  principles  herein 
announced  and  the  rules  governing  courts  of 
equity. 

i  (68  w.  Va.  2»l) 

STATE  V.  BRIGGS. 

(Supreme  Gourt  of  Appeals  of  West  Virginia. 
Nov.  14, 1905.) 

1.  GancnrAL  Law  —  Defense  —  APFOiimaBNT 
or  Attobnets. 

When  the  court  appoints  three  practicing 
attorneys  to  aid  a  prisoner  in  making  his  de- 
fense, it  is  not  error  for  one  of  them  to  withdraw 
from  the  trial,  where  the  prisoner  makes  no 
objection  to  such  withdrawal. 

2.  Same — ^Appeal — Settiivo  aside  Vebdict. 

A  motion  to  set  aside  the  verdict  of  a  jury 
on  the  ground  that  the  lower  court  gave  certain 
instructions  for  the  state  will  not  be  entertained 
in  this  court,  unless  it  affirmativelv  appears 
from  the  record  that  the  accused  objected  to 
such  instructions  at  the  time  they  were  offered, 
and  excepted  to  the  ruling  of  the  court  in 
giving  them. 

3.  HoiciciDB — Intent. 

In  determining  the  criminality  of  the  act 
of  killing,  it  is  immaterial  whether  the  intent 
was  to  kill  the  person  killed,  or  whether  the 
death  of  such  person  was  the  accidental  or 
otherwise  unintentional  result  of  the  Intent 
to  kill  some  one  else.  The  criminality  of  the 
act  is  deemed  the  same. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26» 
Gent  Dig.  Homicide,  S  28.] 

(Syllabus  by  the  Gourt.) 

Error  to  Circuit  Gourt,   Payette  County. 

Jesse  Briggs  was  convicted  of  murder, 
and  he  brings  error.    Affirmed. 

McVey  &  Daniels  and  Littlepage  &  Tickers, 
for  plaintiff  in  error.  G.  W.  May,  Atty. 
Gen.,  and  Frank  Ldvely,  for  defendant  in 
error. 

SANDERS,  J.  The  defendant,  Jesse  Briggs, 
was    convicted    of    the    murder   of    Wood- 


son Lyons  by  the  criminal  court  of  Fayette 
county,  and  sentenced  to  be  hanged,  and 
a  writ  of  error  to  this  Judgment  was  al- 
lowed by  one  of  the  Judges  of  this  court. 
The  defendant  was  tried  at  the  January 
term,  1904,  of  said  court,  and  on  a  motion 
for  a  new  trial  he  filed  his  affidavit,  showing 
that  at  the  same  term,  and  within  a  few 
days  after  he  was  indicted,  he  appeared  be- 
fore the  court,  and  stated  that  he  had  no 
money,  and  was  therefore  unable  to  employ 
counsel  to  represent  him  upon  his  trial.  The 
court  thereupon  appointed  Elmo  McVey,  an 
attorney  at  law,  to  make  his  defense.  Short- 
ly thereafter,  and  on  the  26th  of  the  same 
month,  the  prisoner  was  arraigned  for  trial, 
at  which  time  the  court  appointed  J.  W. 
Daniel  and  B.  G.  Pearson,  attorneys,  to  as- 
sist McVey  in  his  defense.  After  the  Jury 
was  impaneled,  Pearson,  without  the  prison- 
er's consent,  voluntarily  withdrew  from  the 
case.  The  affidavit  also  shows  that  Pear- 
son was  an  attorney  of  ability  and  ex« 
perience,  while  McVey  and  Daniel  were  both 
young  and  Inexperienced  attorneys.  The 
affidavit  does  not  expressly  state  that  Pear- 
son accepted  the  appointment  and  entered 
upon  the  trial  as  one  of  the  attorneys,  but 
presumably  he  did,  inasmuch  as  it  appears 
therefrom  that  after  the  Jury  were  sworn 
he  withdrew.  It  does  not  appear  that  there 
was  an  objection  to  Pearson's  withdrawal, 
nor  that  demand  was  made  for  additional 
counsel,  and  this  matter  was  not  called  to 
the  court's  attention,  nor  complained  of, 
until  after  verdict  The  important  right  of 
one  accused  -of  crime  to  have  the  assistance 
of  counsel  in  making  his  defense  was  denied 
by  the  common  law.  When  the  government 
charged  a  person  with  treason  or  felony,  he 
w6s  denied  this  privilege,  and  only  such 
questions  as  he  could  suggest  was  counsel 
allowed  to  argue.  But  the  framers  of  our 
Constitution,  regarding  the  protection  of  life 
and  liberty  as  the  protection  of  the  most 
sacred  and  greatest  right  of  man,  promul- 
gated such  constitutional  provisions  as  to 
throw  around  every  subject  of  the  sovereign- 
ty a  veil  of  protection  from  oppression  and 
wrong,  by  extending  to  every  citizen,  when 
the  state  prefers  a  charge  against  him  for 
the  infraction  of  Its  laws,  the  privilege  of 
being  assisted  by  counsel  In  establishing 
his  innocence,  and  seeing  that  Justice  is 
done  him  when  called  upon  to  answer  such 
charge.  The  law  is  never  vindicated  by  the 
oppression  and.  punishment  of  the  innocent, 
nor  by  even  the  punishment  of  the  guilty, 
until  there  is  a  fair  trial  in  conformity  to 
the  rules  of  law;  and,  in  order  to  avoid 
unjust  punishment,  and  to  see  that  all  who 
are  charged  have  their  cases  fully  and  fairly 
presented  to  the  court  and  Jury  before  whom 
they  are  ^arraigned,  our  Constitution  has 
provided  that  the  accused  shall  have  the 
assistance  of  counsel  upon  his  defense.  But 
while  we  have  such  constitutional  provision, 
and  even  if  it  should  be  so  construed  as 
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to  make  It  the  duty  of  the  conrt  to  provide 
counsel  for  the  accused  when  he  Is  pecunia- 
rily unable  to  do  so,  rather  than  permlssiye, 
and  extending  to  him  the  privilege  of  such 
counsel,  which  was  denied  him  at  common 
law,  it  Is  not  such  as  makes  It  the  duty  of 
the  court  to  make  the  appointment,  unless 
a  demand  therefor  has  been  properly  made. 
The  right  Is  such  as  can  be  waived,  and  the 
silence  of  the  accused,  and  his  failure  to 
reqpest  the  assistance  of  counsel,  is  a  waiver 
of  such  constitutional  guaranty.  In  State  v. 
Kelllson,  56  W.  Va.  690,  47  S.  E.  166,  it  is 
said  by  Judge  Poffenbarger:  **The  Consti- 
tution does  not  make  assistance  of  counsel 
a  prerequisite  to  conviction,  as  It  does  a 
trial  by  jury.  The  clause  contains  no  pro- 
hibitory language.  It  only  says  he  shall 
have  the  assistance  of  counsel.  •  •  • 
Even  if  said  clause  makes  it  the  duty  of 
the  state  to  furnish  counsel  when  demanded, 
it  does  not  follow  that  such  action  Is  to  be 
taken  unless  demand  therefor  has  been 
made."  In  this  case  the  court  appointed 
three  attorneys  to  represent  the  accused  up- 
on his  trial,  and,  while  the  affidavit  alleges 
that  the  two  who  remained  and  conducted 
the  trial  were  young  and  inexperienced,  yet 
no  objection  was  made  to  Pearson  retiring 
from  the  case,  the  court  was  not  asked  to 
reqtiire  him  to  continue  in  the  trial,  nor  was 
additional  counsel  asked  for.  The  defend- 
ant complained  of  his  retirement  for  the 
first  time  after  the  verdict  was  pronounced 
against  him.  The  affidavit,  while  it  contains 
the  facts  as  hereinbefore  stated,  was  not 
made  until  after  verdict.  We  think  the 
court  committed  no  error  in  refusing  to 
set  aside  the  verdict  on  this  ground. 

It  is  claimed  by  the  prisoner  that  the 
court  erred  in  giving  certain  instructions  to 
the  Jury  for  the  state.  We  find  from  the 
bill  of  exceptions  that  the  defendant  moved 
to  have  the  verdict  of  the  jury  set  aside  on 
the  ground  that  instructions  numbered  1 
to  7,  inclusive,  were  given  for  the  state; 
but  the  record  fails  to  show  that  the  court 
gave  more  than  five  such  Instructions,  which 
are  numbered  1,  2,  3,  4,  and  7,  and  as  to 
these  which  were  given  there  Is  nothing  in 
the  record  to  show  that  the  defendant  made 
any  objection  to  them  when  offered,  or  ex- 
cepted to  them  when  given.  In  fact,  there 
is  nothing  to  show  that  the  prisoner  com- 
plained of  them  until  he  made  his  motion 
to  set  aside  the  verdict  of  the  jnry,  and 
assigned  the  giving  of  them  as  one  of  the 
grounds  therefor.  But,  even  if  objection 
had  been  made  to  these  instructions,  coun- 
sel in  their  brief  do  not  point  out  any  ob- 
jection to  them,  nor  is  that  urged  as  a  ground 
for  reversal  of  the  case;  and,  moreover,  up- 
on an  examination.  It  is  found  that  they 
correctly  expound  the  law  applicable  to  this 
case.  The  prisoner  in  his  assignment  of 
error  says  that  It  was  error  for  the  court 
to  refuse  to  give  the  special  charge  to  the 
jnry  which  was  asked  by  him.    We  do  not 


find  contained  In  the  record  any  instructions 
or  charge  offered  by  the  defendant  which 
were  not  given,  but,  under  the  head  of  "De- 
fendant's Instructions,"  we  find  numbers  5 
and  6,  but  it  does  not  appear  whether  these 
instructions  were  given  or  refused,  but  they 
propound  correct  propositions  of  law  appli 
cable  to  the  case,  and,  nothing  appearing 
in  the  record  to  the  contrary,  we  must  pre- 
sume that  these  Instructions  were  given ; 
and,  inasmuch  as  they  are  numbered  5  and 
6,  it  would  indicate  that  there  had  been 
other  instructions  offered  by  the  prisoner, 
but,  if  so,  they  are  not  made  a  part  of  the 
record,  and  this  court  cannot  determine 
whether  or  not  it  was  error  for  the  court 
to  refuse  them,  even  if  it  did  so. 

This  brings  us  to  the  question  as  to  wheth- 
er or  not  the  verdict  of  the  jury  is  supported 
by  the  evidence,  and,  in  dealing  with  this 
question,  it  will  not  be  our  purpose  to  de- 
tail the  testimony,  because  it  will  avail 
nothing  to  do  so,  and  in  fact  it  Is  not  neces- 
sary for  an  appellate  court  to  give  a  review, 
and  most  especially  an  extensive  one,  of  the 
testimony  offered  upon  the  trial;  but  all 
that  is  proper,  and  certainly  all  that  is  de- 
manded, is  to  give  conclusions  reached  by 
the  court  from  such  evidence.  The  evidence 
here  shows  that  the  prisoner  fired  the  shot 
which  resulted  in  the  death  of  Woodson 
Lyons;  in  fact  the  prisoner  does  not  deny 
this.  And  not  only  does  it  show  that  the 
shot  was  fired,  but  that  at  the  time  it  was 
done  the  deceased  and  Mary  Toung  were 
seated  in  a  room,  and  that  the  prisoner  step- 
ped to  the  door,  and  addressed  himself  to 
the  woman,  and  immediately  pulled  his 
pistol,  and  fired  four  shots  In  rapid  succes- 
sion, some  finding  lodgment  in  the  woman, 
and  one  In  the  deceased.  The  prisoner,  to 
excuse  himself,  says  that  at  the  time  the 
shot  was  fired  both  the  woman  and  the  de- 
ceased were  advancing  toward  him,  the 
woman  having  in  her  hand  a  razor.  This 
evidence  of  the  prisoner  is  without  corrobora- 
tion, while  the  evidence  clearly  preponder- 
ates to  the  .contrary,  and  shows  that  the 
shots  were  fired  without  excuse  or  provo- 
cation. 

Counsel  argue  that  this  killing  was  done 
in  the  heat  of  passion,  and  that  for  that 
reason  the  jury  should  not  have  found  the 
prisoner  guilty  of  murder  in  the  first  degree. 
We  see  no  just  ground  upon  which  tq  base 
such  a  contention,  ^he  evidence  fails  to 
disclose  anything  from  which  such  a  con- 
clusion could  be  drawn.  Murder  in  the  first 
degree  is  the  willful,  deliberate,  and  pre- 
meditated killing  of  a  human  being,  but 
this  deliberation  and  premeditation  need  not- 
exist  for  any  appreciable  length  of  time 
before  the  commission  of  the  act  If  at  the 
time  the  fatal  shot  was  fired  the  prisoner 
had  formed  the  specific  intent  of  taking 
the  life  of  either  Mary  Young  or  the  de- 
ceased, he  would  be  guilty  of  murder  in  the 
first  degree,  and  upon  this  evidence  the  jury 
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bas  80  found.  While  we  realize  fall  well 
the  extreme  penalty  which  the  prisoner  has 
been  called  upon  to  pay,  and  while  the  In- 
fliction of  such  punishment  always  appeals 
to  the  sympathy  of  men  personally,  yet  it 
must  be  remembered  that  the  law  declares 
that  he  who  takes  life  willfully,  premedita- 
tedly,  and  deliberately  must  pay  the  debt 
with  his  own  life  in  return.  This  being  the 
demand  of  the  law,  the  evidence  proving  the 
prisoner  guilty,  the  jury  having  so  found, 
and  the  trial  court  having  so  adjudged,  this 
court  is  powerless,  ui^der  the  forms  and 
rules  of  law,  to  render  assistance  to  the 
prisoner  now,  and  the  Judgment  of  the 
criminal  court  la  therefore  affirmed. 


(68  W.  Va.  806) 

GAMPBBLL  t.   CITY   OF   ELEINS. 

(Supreme  Ck>art  of  Appeals  of  West  Virginda. 
Nov.  14,  1905.) 

1.  MUNIGIPAI*   COBFOBATIOMS— STBBETS— PT7B- 

Lio  Chasagtek— Recognition. 

To  establish  prima  facie  the  public  charac- 
ter of  a  road,  street,  or  alley,  it  is  only  neces- 
sary to  prove  its  use  as  such  by  the  public  and 
recognition  of  it  as  such  by  the  county  court, 
or  the  city  or  town,  as  the  case  may  be ;  and 
such  act  or  recognition  may  be  shown  either  by 
the  records  of  the  county  court  or  municipal 
corporation,  or  b^  proof  of  work  done  upon  the 
same  by  one  who  is  shown  to  be  the  officer  whose 
duty  It  is  to  take  care  of,  work,  and  repair 
the  road  in  the  precinct  in  which  It  is  or  the 
street  or  alley  of  the  town  or  city. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent.    Dig.    Municipal    Corporations,   SS    1422, 

2.  SAME^<-EVIDENCB. 

In  establishing  such  recognition  by  proof 
of  work  done  upon  the  road  or  street  by  such 
officer,  the  amount  and  character  of  the  work 
is  immaterial,  if  it  be  such  as  to  show  clear- 
ly that  it  was  work  upon  the  road  or  street 
for  the  public  benefit 

3.  Same— Latent  Defegts-^Liabilities. 

Liability  of  a  municipal  corporation  for 
injury  occasioned  by  a  latent  defect  in  a  street 
or  road,  such  a  defect  as  the  injured  party  could 
not  have  observed  or  discovered  by  the  exer- 
cise of  reasonable  care  and  prudence,  is  abso- 
lute, and  does  not  depend  upon  lack  of  diligence 
or  care  on  the  part  of  the  corporatioD. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  SS  1612, 
1016.] 

4.  SAME—DErEGTIVB   SiDEWALK. 

A  board  in  a  wooden  sidewalk,  laid  on 
stringers  resting  upon  smooth  ground,  not 
dangerous  in  character,  so  unsound  as  to  give 
way  under  the  weight  of  a  pedestrian  and 
injure  him,  is  an  actionable  defect  under  the 
law  of  this  state. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  §  1624.] 

5.  Interest— Judgment  Ex  Delicto. 

A  judgment  rendered  upon  a  verdict  in  an 
•action  ex  delicto  should  bear  interest  from  the 
date  of  the  verdict,  if  there  be  one,   and  not 
from  the  date  of  the  judgment. 
(Syllabus  by  the  Court.) 


ty. 


Error  from  Circuit  Court,  Randolph  Coun- 
Action  by  L.  H.  Campbell  against  the  city 


of  Blklns.    Judgment  for  plaintlfl,  and  de- 
fendant brings  error.    Affirmed. 

W.  B.  Maxwell  and  B.  D.  Talt>ott,  for  plain- 
tiff in  error.  Wamsley  &  Coberley,  for  de- 
fendant In  error. 

POFFBNBARGBR,  J.  The  city  of  Bl- 
klns  complains  on  a  writ  of  error  of  a  judg- 
ment' of  the  circuit  court  of  Randolph  coun- 
ty against  It  in  favor  of  L.  H.  Campbell  for 
damages  resulting  to  him  from  a  defective 
sidewalk,  whereby  his  ankle  was  dislocated 
and  his  leg  broken.  The  errors  assigned 
are  predicated  on  the  action  of  the  court  in 
overruling  the  demurrer  to  the  plaintiff's 
evidence,  refusing  to  set  aside  the  verdict 
of  the  jury  on  the  ground  of  excessiveness, 
and  rendering  judgment  for  the  amount 
of  the  damages  assessed  by  the  jury,  with  in- 
terest thereon  from  the  date  of  the  verdict. 

Very  slight  evidence  of  recognition  by  the 
city  of  the  street  on  which  the  injury  occnr- 
red  is  found  in  the  record.  No  ordinance 
or  order  of  the  council  recognizing  It  as  a 
public  street  appears,  but  J.  O.  L.  Shaffer, 
superintendent  of  streets  at  the  time,  testi- 
fied that  he  thought  that  particular  street 
was  under  the  control  of  the  city  in  October 
and  November,  1900,  and  in  that  connection 
said:  "We  repaired  the  walks."  He  also 
testified  that  this  work  was  done  under  the 
direction  of  the  city  authorities.  James  A. 
Bent  testified  that  the  street  in  question  had 
been  there  "since  the  town  was  built,*'  but 
he  proves  no  acts  of  recognition  by  the  city 
authorities.  That  the  people  used  the  street 
\B  disclosed  by  considerable  evidence  in  the 
case,  but  the  only  testimony  to  an  act  of 
recognition  is  that  of  Shaffer,  and  he  does 
not  say  by  whom  or  in  what  manner  he  was 
directed  to  make  repairs  upon  the  walks. 
In  response  to  the  question  whether  It  was 
done  under  the  direction  of  the  city  authori- 
ties, he  replies,  "Yes,  sir,"  but  this  is  very 
indefinite.  Whether  he  was  so  directed  by 
the  mayor,  a  member  of  the  council,  the 
street  commissioner,  or  some  other  officer, 
or  whether  the  direction  was  given  in  pur- 
suance of  an  order  of  the  council,  is  in  no 
way  indicated.  It  Is  well  settled  by  the 
decisions  of  this  court,  however,  that  proof 
of  the  mere  working  of  a  road  by  a  road  sur- 
veyor and  its  use  by  the  public  are  sufficient 
to  establish  the  character  of  the  road  as  a 
public  road  in  any  proceeding.  Boyd  v. 
Woolwlne,  40  W.  Va.  282,  21  S.  B.  1020;  Ball 
V.  Cox,  29  W.  Va.  407,  1  S.  E.  673;  Yates  v. 
Grafton,  33  W.  Va.  507,  11  S.  B.  8;  Kelly's 
Case,  8  Grat.  632;  Parrlsh  v.  Huntington 
(W.  Va.)  50  S.  E.  416.  The  same  rule  la 
declared  in  Yates  v.  Grafton  to  be  ai^Ucable 
to  the  streets  and  alleys  of  cities  and  towns, 
and  this  view  finds  support  in  the  fact  that 
the  statute  upon  which  the  doctrine  rests  is 
applicable  to  both  classes  of  highways.  It 
says:    "And  every  road,  street  or  alley  ased 
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and  occupied  88  a  public  road,  atreet  or 
alley,  shall  in  all  conrts  and  places,  be  tak- 
en and  deemed  to  be  a  public  road,  street  or 
alley  (as  the  case  may  be,)  whenever  the  es- 
tablishment thereof  as  such  may  come  in 
question."  Code  1809,  c.  43,  $  31.  If  used  by 
the  public  and  recognized  in  any  manner  by 
the  public  authorities  in  charge  of  the  coun- 
ty roads  or  streets  and  alleys,  as  the  case 
may  be,  the  road,  street,  or  alley  in  ques- 
tion is  a  public  highway.  Proof  of.  these 
facts  make  it  such  prima  facie.  If  the  work 
done  is  of  such  character  and  is  done  by 
such  person  and  under  such  circumstances 
88  to  show  an  express  and  unequivocal  act 
of  recognition,  the  amount  of  importance  of 
the  work  is  immaterial.  It  may  be  much 
or  little;  but  it  must  be  done  in  such  man- 
ner and  by  such  person  as  to  show  intent 
to  treat  it  as  a  public  highway.  The  side- 
walk is  part  of  the  street,  and  work  on  it  is 
work  on  the  street  necessarily.  As  he  was 
the  officer  of  the  dty  charged  with  such 
work,  corresponding  to  the  road  surveyor 
in  the  case  of  county  roads,  it  is  not  enough, 
under  our  decisions,  that  it  appear  that  work 
was  done  upon  the  street  by  him?  It  would 
seem  that  it  is  not  necessary  to  prove  that 
be  had  particular  direction  from  the  coun- 
cil to  do  the  work.  Yates  y.  Grafton  says: 
"Acceptance  of  the  county  or  dty  or  incor- 
porated town  need  not  be  proved  by  matter 
of  record,  but  may  be  presumed  from  acts 
of  recognition,  acceptance  and  claim."  Point 
4,  syUabus,  Talbott  v.  King,  32  W.  Va.  6, 
9  S.  E.  48,  says:  'The  user  must  be  ac- 
companied either  by  an  order  of  the  county 
court  recognizing  It  in  some  way  as  a  road, 
or  the  road  must  be  worked  by  a  surveyor  as 
such.**  And  in  the  opinion  in  that  case  the 
evidence  is  reviewed  and  analyzed  thorough- 
ly to  ascertain  whether  the  fact  of  work  by 
a  surveyor  is  established  by  it  The  inquiry 
does  not  go  to  the  extent  of  the  directions 
under  which  he  worked  or  his  authority  as 
an  overseer.  These  inquiries  seem  to  have 
been  regarded  as  unnecessary  in  view  of  the 
presumption  in  favor  of  the  regularity  of 
the  acts  of  public  ofQcers.  Though  very 
slight,  the  evidence  must  be  held,  under 
the  decisions  above  referred  to,  sufDcient 
to  warrant  a  finding  by  the  Jury  that  the 
street  in  question  was  a  public  one,  and, 
therefore,  good  on  demurrer. 

The  plaintiff  testified  that,  as  he  was  walk- 
ing at  a  rapid  gait,  near  the  middle  of  the 
board  walk,  about  9  o'clock  in  the  evening, 
hlfl  foot  slipped  on  a  certain  plank  and  broke 
it  down,  80  that  his  right  heel  went  into  a 
hole,  made  by  the  breaking  of  the  board,  and 
threw  him  forward  with  his  weight  on  that 
foot,  and  thus  dislocated  his  ankle  and  broke 
a  bone  In  the  leg.  He  produced,  on  the  trial, 
a  part  of  the  board  which  he  says  so  broke 
with  him,  and  showed  that  it  was  decayed 
to  some  extent.  As  to  the  character  of  the 
defect,  his  testimony  is  rather  indefinite.  It 
did  not  let  his  foot  go  clear  through,  but 


he  saya  his  foot  went  into  it  and  his  heel 
caught  in  the  next  plank  and  kept  him  from 
falling,  which  statement  seems  to  Import 
that  the  defect  was  such  as  to  permit  his 
heel  to  become  fastened  in  it,  so  that  his 
weight,  thrown  upon  the  foot,  either  for- 
ward or  to  one  side,  dislocated  the  ankle  and 
broke  a  bone.  He  says  he  saw  the  hole  that 
night,  November  25,  1900,  and  went  back  In 
April  or  May  following,  and  found  the  hole 
still  there,  and  that  a  board  had  broken  In 
the  middle,  and  the  end  of  the  part  toward 
the  street  was  down  in  the  middle  of  the 
walk,  while  the  other  half  rested  on  the 
stringer  nearest  the  property  line  and  the 
middle  stringer.  The  piece  produced  at  the 
trial  was  the  one  the  end  of  which  had  gone 
down  under  his  weight  Another  witness 
swears  he  went  the  next  morning  and  exam- 
ined the  sidewalk,  to  ascertain,  if  possible, 
the  place  and  manner  of  the  injury,  and 
found  a  hole  in  the  sidewalk,  and,  from  the 
tracks  left  in  the  frost  by  the  plaintlfT  in 
crawling  away  seeking  assistance,  he  was 
able  to  locate  that  as  the  place  at  which 
the  injury  occurred.  But  he  does  not  de- 
scribe the  hole  in  the  sidewalk.  For  aught 
that  he  says,  it  may  have  been  a  mere  de- 
pression caused  by  a  broken  board  which 
had  settled  slightly.  The  physldan  who 
was  called  to  attend  him  was  mayor  of  the 
dty  at  tbe  time,  and  on  cross-examination 
he  gave  contradictory  statements  of  the 
plaintiCT  as  to  the  place  at  which  and  the 
manner  in  which  the  injury  was  sustained, 
saying  the  injured  man  had  told  him  he  had 
fallen  at  an  ofTset  in  the  walk.  The  street 
commissioner,  called  as  a  witness  for  the 
defendant,  says  that,  having  heard  of  the 
accident,  he  went  the  next  day  and  examin- 
ed the  sidewalk,  and  found  that,  owing  to 
the  rotting  away  of  the  middle  stringer,  a 
board  had  broken  in  the  middle  and  swag- 
ged,  so  as  to  make  a  depression  In  the  walk 
four  or  five  Inches  deep;  but  he  did  not  think 
it  was  of  sufficient  size  and  depth  to  allow 
a  person's  foot  to  go  down  into  it  Mrs. 
Poe,  another  witness  for  the  defendant,  said 
the  plaintiff  had  come  to  her  door  that  night 
seeking  help,  and  while  there  had  told  her 
he  had  slipped  and  dislocated  his  ankle. 

Absolute  liability  of  municipal  corpora- 
tions for  injuries  occasioned  by  defects  in 
highways,  Imposed  by  the  decisions  of  this 
court,  starting  with  Sheff  v.  Huntington,  16 
W.  Va.  307,  and  coming  down  to  Arthur  v. 
City  of  Charleston,  51  W.  Va.  132.  41  S.  B. 
171,  renders  it  impossible  for  the  court  to  say, 
in  cases  of  this  class,  whether  there  is  any 
evidence  of  negligence  or  want  of  care  on  the 
part  of  the  corporation  and  withhold  them 
from  the  Jury  for  lack  thereof.  Diligence  and 
the  exercise  of  even  the  highest  degree  of 
care  does  not  excuse.  Under  this  rule,  a 
sudden  disaster  to  a  highway,  such  as  the 
falling  of  a  tree  across  it  or  a  landslide 
into  it,  or  its  demolition  by  storm,  in  the 
night,  in  front  of  a  traveler,  resulting  in 


222 


82  SOUTHBASTBBN  BEPORTEB. 


(W.  Va. 


injury  to  him  or  his  property,  under  such 
circumstances  as  would  prevent  both  him  and 
the  officer  charged  with  oversight  of  the  road 
from  having  any  previous  knowledge  of  the 
occurrence,  would  probably  make  the  cor- 
poration liable ;  but  "so  the  law  Is  writ,"  and 
has  been  for  25  years.  In  Chapman  v. 
Milton,  31  W.  Va.  384,  7  S.  B.  22.  the 
weight  of  the  burden  which  this  construction 
of  the  statute  Imposes  was  pointed  out,  and  as 
a  sort  of  countervailing  principle  the  law  of 
contributory  negligence  adverted  to  In  the 
following  language:  *'But  In  cases  like  that 
now  under  consideration,  where  the  statute  in 
express  terms  imposes  an  absolute  liability 
upon  the  town,  Itls  unnecessary  to  allege  or 
to  prove  notice  of  the  defect  to  the  town. 
This  statute  seems  to  be  somewhat  harsh  and 
Impolitic;  but  it  is  one  the  Legislature  had 
the  power  to  make,  and  therefore  nothing  is 
left  to  the  courts  but  to  enforce  it  However, 
the  construction  we  have  given  it  is  not  likely 
to  expose  municipal  corporations  to  any  ex- 
traordinary burden,  because,  if  the  defect  in 
the  highway  be  open  and  visible,  and  the 
traveler,  through  his  own  negligence  or  rash- 
ness, should,  by  attempting  to  pass  over  it 
thereby  sufTer  injury,  such  injury  would  be 
attributable  to  himself,  and  could  not  be  Bald 
to  arise  from  the  want  of  repair  to  the  high- 
way." In  recent  years  the  principles  of  the 
law  relating  to  contributory  negligence  seem 
to  have  been  applied  In  determining  what 
constitutes  a  defect  in  a  highway,  as  well  as 
in  estopping  the  plaintiff  from  claiming 
damages,  when  the  defect  is  clearly  proven, 
but  he  haB  contributed  to  his  own  injury  by 
his  negligence*  in  attempting  to  use  the  de- 
fective part  of  the  road  or  street  As  the  law 
imposes  upon  the  traveler  the  duty  of  ex- 
ercising care  In  the  use  of  the  streets,  such 
highways  as  may  be  safely  used,  by  the 
exercise  of  care  and  prudence,  are  held  not 
to  be  defective  or  out  of  repair,  and  Injury 
thereon  gives  no  right  of  action.  Van  Pelt  t. 
Clarksburg,  42  W.  Va.  218,  24  S.  B.  87a 
declares  that:  "A  municipal  corporation  is 
not  an  insurer  against  accidents  upon  its 
streets  and  roads.  Nor  Is  every  defect  there- 
in, though  it  may  cause  the  injuiy  sued  for, 
actionable.  It  is  sufficient  if  the  streets  and 
roads  are  in  a  reasonably  safe  condition  for 
travel  in  ordinary  modes  with  ordinary  care ; 
and  whether  so  or  not  is  a  practical  question, 
to  be  determined  In  each  case  by  its  particular 
circumstances."  In  Waggener  v.  Town  of 
Point  Pleasant,  42  W.  Va.  798,  26  S.  E.  352, 
on  demurrer  to  the  declaration,  the  court 
held  that:  "The  averment  that  a  person, 
while  passing  over  a  public  brick  sidewalk  in 
bad  repair,  rough,  uneven,  sideling,  and  slip- 
pery, caught  his  foot  against  a  projecting 
brick,  fell  down,  injuring  himself,  does  not 
state  a  sufficient  cause  of  action,  as  such  inci- 
dents are  liable  to  occur  with  the  old  and 
feeble,  careless  and  indifferent,  at  almost  any 
place  or  time.  Municipalities  are  simply  re- 
quired to  ke^  streets  and  sidewalks  in  a 


reasonably  safe  condition  for  persons  travel- 
ing in  the  usual  modes,  by  day  and  ni^^ht 
and  exercising  ordinary  care."  To  the  same 
effect  see  Yeager  v.  Bluefield,  40  W.  Va.  484, 
21  S.  B.  752.  In  all  these  cases  the  alleged 
defects  were  patent,  such  as  could  be  seen 
and  overcome  by  exercising  care  in  passing 
them. 

Moore  v.  Huntington,  31  W.  Va.  842,  8 
S.  E.  512,  denies  the  application  of  these 
principles  In  determining  as  to  a  latent  de- 
fect one  which  cannot  be  observed  or  known 
before  Injury  results  from  it,  and  seems  to 
close  every  avenue  of  escape  from  liability  for 
injury  by  them.  After  stating  the  rule  ap- 
plicable to  patent  defects,  the  court  there 
says:  "But,  if  the  injury  does  not  result 
from  these^  but  from  another  and  latent  de- 
fect which  no  reasonable  degree  of  prudence 
or  care  could  detect  he  [a  person  using  the 
street]  will  not  be  considered  as  taking  the 
risk  of  injury  from  the  latent  defect"  In 
the  opinion,'  at  page  849  of  31  W.  Va.,  and 
page  515  of  8  S.  B.,  Judge  Snyder  says  a 
person  so  Injured  will  be  entitled  to  recover 
if  the  defect  is  one  "for  which  the  munici- 
pality Is  responsible";  but  nothing  in  the 
opinion  indicates  any  state  of  circumstances 
under  which,  in  such  case,  the  defect  could 
be  considered  one  for  which  the  municipality 
would  not  be  responsible.  In  that  case»  as 
in  this,  the  plaintiff  waa  injured  by  the 
breaking  of  a  board  In  a  wooden  sidewalk, 
and  of  the  defect  the  court  said:  **Thls  was 
a  latent  defect  for  which  the  defendant  was 
responsible  by  reason  of  its  neglect  in  not 
repairing  the  sidewalk."  As  under  the  de- 
cisions hereinbefore  noted,  the  liability  of 
the  town  is  absolute,  not  dependent  upon  its 
negligence  or  want  of  care,  the  word  "neglect" 
could  not  have  been  used  in  its  ordinary  legal 
sense,  and  must  be  deemed  to  have  been  used 
to  signify  mere  failure  to  repair,  although  it 
did  not  appear  that  the  corporation  had  had 
any  knowledge  of  the  defect  In  several  of 
the  states  having  statutes  similar  to  ours, 
liability  for  such  defects  does  not  attach 
unless  negligence  on  the  part  of  the  town  is 
established  by  showing  either  knowledge  of  it 
or  want  of  ordinary  diligence  which  would 
have  revealed  it  such  as  failure  to  inspect 
Thomp.  Com.  Neg.,  8  6156;  Jackson  v.  Pool, 
91  Tenn.  448,  19  S.  W.  324;  McGrall  ▼. 
Kalamazoo,  94  Mich.  52,  53  N.  W.  955.  But 
our  decisions  have  adopted  the  principle 
enunciated  in  their  prototype,  Merrill  v. 
Hampden,  26  Me.  234,  holding  that:  "If  there 
be  a  defect  in  the  road,  however  small,  which 
occasions  an  Injury,  the  party  Injured  using 
common  and  ordinary  care,  the  town  la 
liable."  See  Sheff  v.  Huntington,  cited. 
Hence,  in  determining  whether  an  imperfec- 
tion in  a  highway  which  occasions  an  Injury, 
when  the  traveler  is  not  in  any  way  at  fault 
and  has  had  no  means  of  knowledge  of  It  is 
an  actionable  defect  the  court  cannot  base  a 
negative  answer  on  want  of  evidence  of  negli- 
gence.   The  town's  duty  is  absolute,  and.  to 
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prevent  liability,  it  must  appear  that  it  has 
provided  a  reasonably  safe  sidewalk,  street, 
or  road,  as  the  case  may  be. 

Here  the  walk  was  composed  of  oak  boards, 
about  six  or  seven  feet  in  lens^th,  laid  cross- 
wise on  three  stringers,  about  equidistant 
from  each  other,  and,  for  aught  that  appears 
to  the  contrary,  resting  on  the  ground.  As 
the  broken  board  sank  only  four  or  five  inches 
below  the  others,  on  account  of  the  decay  of 
the  stringer,  the  boards  were  probably  not 
more  than  six  Inches  above  the  ground.  The 
walk  was  from  five  to  seven  years  old,  but 
the  boards,  save  the  one  which  broke,  ap- 
peared to  be  sound.  The  street  on  which  it 
was  did  not  bear  the  burden  of  heavy  travel, 
and  was  not  lighted  for  use  at  night  Those 
who  used  It  most  were  school  children.  It 
was  not  over  dangerous  ground,  such  as  a 
ditch,  ravine,  or  sideling  place,  in. view  of 
which  the  breaking  of  a  decayed  board  might 
reasonably  be  expected  to  result  in  injury,  but 
on  a  comparatively  smooth  surface,  in  conse- 
quence of  which  09  boards  might  break  with- 
out injury  to  the  traveler,  and  the  one 
hundredth  with  such  injury.  Under  such 
circumstances,  the  law  announced  by  the 
Tennessee  court  in  Jackson  v.  Pool,  91  Tenn. 
448,  19  S.  W.  324,  might  be  urged,  without 
doing  any  violence  to  reason.  There  this 
principle  was  declared:  "In  suit  against  a 
city  for  personal  injuries  sustained  by  the 
plalntur  while  passing  over  a  common  plank 
sidewalk  laid  upon  the  ground,  by  reason  of 
an  alleged  defect  therein,  there  being  proof 
tending  to  show  the  defect  was  latent,  it  is 
error  for  the  court  to  charge  that  the  dty 
waa  liable,  though  the  defect  was  latent,  if 
it  could  have  been  discovered  by  'inspection, 
observation,  or  otherwise'  This  strong  doc- 
trine is  not  applied  to  latent  defects  in 
common  sidewalks,  but  only  to  defects  in 
structures  over  dangerous  places.*^  But  it 
would  be  inconsistent  with  the  law  as  evi- 
denced by  our  decisions;  for,  in  Tennessee, 
the  basis  of  municipal  liability,  as  revealed 
by  the  above  quotation  Itself,  is  negligence, 
not  violation  of  a  statutory  guaranty  of 
safety,  when  the  pedestrian  Is  not  himself  in 
any  way  at  fault  Under  Moore  v.  Hunting- 
ton, cited,  and  principles  uniformly  declared 
by  our  decisions,  the  imperfection  under  con- 
sideration must  be  deemed  a  defect  and 
actionable. 

It  is  hardly  necessary  to  remark  that  there 
is  Bufflclent  evidence  to  warrant  a  finding  by 
a  jury  that  the  Injury  resulted  from  the 
defect,  since  there  is  direct  and  positive 
evidence  to  this  effect,  as  has  been  already 
indicated.  The  demurree  is  entitled  to  the 
benefit  of  all  Inferences  fairly  arising  from 
the  evidence.  Barrett  v.  CJoal  CJo.,  56  W.  Va. 
395,  47  S.  E.  164;  Gunn  v.  Railroad  Ck).,  42 
W.  Va.  676,  26  S.  B.  546,  36  L.  R.  A.  575. 
If  the  evidence,  were  It  permitted  to  go  to  the 
Jury,  would  sustain  a  verdict  in  favor  of  the 
demurree,  the  demurrer  should  be  overruled. 


Eelley  v.  Railroad  Ck>.  (decided  at  this  term) 
03  8.  IL  620. 

As  the  verdict  was  rendered  May  8,  1903, 
the  subsequent  rendition  of  Judgment  for  the 
amount  thereof  with  Interest  from  the  date 
of  the  verdict  was  in  strict  obedience  to  the 
mandate  of  the  statute.  Ck)de  1899,  c.  131,  §  16. 
Prior  to  Acts  1882,  p.  341,  c  120,  amending 
certain  sections  of  the  Code,  including  sec- 
tions 14  and  16,  this  would  have  been  error. 
Fowler  v.  Railroad  Ck>,,  18  W.  Va.  679.  But 
the  act  of  1882  amended  the  chapter  so  as  to 
make  it  say,  in  section  14,  Judgment  shall 
be  entered  "with  interest  from  the  date  of  the 
verdict"  instead  of  "from  the  date  of  the 
Judgment,"  as  in  the  Code  of  1868,  and,  in 
section  16,  for  the  aggregate  of  principal  and 
interest  due  at  the  date  of  the  verdict  if 
there  be  one;  otherwise,  at  the  date  of  the 
Judgment  or  decree,  with  interest  thereon 
from  such  date,  in  all  cases  as  to  which  it 
is  not  otherwise  provide^  "Such  date'* 
means  the  date  of  the  verdict  when  there  is 
one,  and  the  date  of  the  Judgment  or  decree 
when  there  la  no  verdict  This  is  the  plain, 
logical,  as  well  as  grammatical,  connection 
and  meaning  of  the  words.  Fowler  v.  Rail- 
road Co.,  cited,  and  Hawker  v.  Railroad  Co., 
16  W.  Va.  628,  36  S.  E.  826,  assert  that  actions 
for  damages  are  ruled  by  the  two  sections 
above  referred  to^  and,  as. they  have  been 
amended  so  as  to  give  interest  from  the  date 
of  the  verdict  instead  of  the  date  of  the 
Judgment  those  two  cases  sustain  the  inteiv 
pretation  of  the  statute  herein  expressed. 

As  no  error  \b  perceived  in  the  Judgment,  it 
will  be  affirmed,  with  costs  and  damages  ac- 
cording to  law. 

(72  8.  C.  479) 

BBST   V.    8BABOARD   AIR   LINB  RY. 

(Supreme  Court  of  Soath  Carolina.    Oct  20, 
1905.) 

1.  Justices  of  the  Peace— Jubisdiotion. 

Const  art  6,  §  21,  provides  that  magis- 
trates shall  have  jurisdiction  in  such  civil  cases 
as  the  General  Assembly  shall  prescribe,  and  Code 
Civ.  Proc.  1902,  §  71,  provides  that  magistrates 
shall  have  jurisdiction  of  an  action  for  a  pen- 
altv  where  the  amount  claimed  does  not  exceed 
$100.  Held  to  give  magistrates  jurisdiction  in 
such  cases  against  all  defendants  subject  to  the 
process  of  the  court  or  who  may  voluntarily 
appear  therein. 

Z  Same— Action   against  Foreign   Cobpo- 

BATIONS. 

Code  Civ.  Proc.  1902,  §  155,  provides  for 
service  of  summons  on  forei^  corporations 
when  they  have  property  withm  the  state,  or 
the  cause  of  action  arose  therein,  or  service 
may  be  had  on  certain  officers  or  agents  of  the 
corporation.  Held,  in  connection  with  Const 
art.  5,  §  21,  and  Code  Civ.  Proc.  1902,  §  71, 
to  give  a  magistrate  jurisdiction  of  an  action 
agamst  a  foreign  corporation  having  property 
in  the  state  to  recover  a  penalty  by  due  service 
of  summons. 

8.  Cabbiebs  —  Lost  Fbeight  —  Recovebt  or 
Penalty. 

Under  Act  Feb.  23.  1903  (24  St.  at  Large, 
p.  81),  providing  that  failure  to  adjust  claims 
against  a  carrier  within  the  times  prescribed 
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shall  sabject  a  carrier  to  a  penalty,  proyided 
that,  undess  the  consignee  recover  the  full 
amount  claimed,  no  penalty  shall  be  recoyered, 
a  consignee  of  freight  cannot  recover  the  pen' 
alty  for  failure  to  pay  for  the  lost  freight, 
where  he  accepts,  after  the  time  provided  in 
the  act,  the  amount  claimed  for  loss  of  freight 
before  bringing  the  action  for  penalty. 
Gary,  A.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  Geo.  B.  Prince,  Judge. 

Action  by  C.  A.  Best  against  the  Seaboard 
Air  Line  Railway.  From  an  order  of  the 
circuit  court  reversing  a  Judgment  of  the 
magistrate,    plaintiff    appeals.    Affirmed. 

Davis  &  Best,  for  appellant  Robert  Al- 
drich,  for  respondent 

JONES,  J.  The  plaintiff  brought  this  ac- 
tion in  a  court  of  magistrate,  in  Barnwell 
county,  S.  C,  to  recover  of  defendant  a  pen- 
alty of  $50,  claimed  under  the  act  of  1903, 
for  failure  to  adjust  and  pay,  within  the 
time  required  by  that  act  a  claim  of  $4.40 
for  loss  of  a  barrel  of  flour  during  trans- 
portation. The  complaint  further  alleged 
that  the  defendant  was  a  corporation  under 
the  laws  of  North  Carolina  and  Virginia, 
with  its  line  of  railroad  track  through  Bam- 
well  county,  and  that  the  claim  for  loss  had 
been  paid  by  the  defendant  after  the  time 
required  by  the  act  but  before  the  com- 
mencement of  the  action  for  the  p^ialty. 
Defendant  appeared  in  the  magistrate  court 
and  demurred:  (1)  On  the  ground  that  the 
magistrate  had  no  Jurisdiction  of  an  action 
against  a  foreign  corporation ;  (2)  that  it  ap- 
peared on  the  face  of  the  complaint  that  the 
claim  for  loss  or  damage  had  been  paid  by 
defendant  and  received  by  the  plaintiff,  and 
that  therefore  no  action  for  the  penalty  could 
be  maintained.  The  magistrate  overruled 
the  demurrer  and  gave  judgment  in  favor  of 
the  plaintiff  for  the  penalty,  $50.  On  ap- 
peal to  the  circuit  court  raising  the  same 
questions,  the  circuit  court  set  aside  the 
judgment  of  the  magistrate  and  dismissed 
the  complaint  sustaining  both  grounds  of  the 
demurrer.  The  present  appeal  by  plaintiff 
questions  both  these  rulings. 

1.  By  section  21,  art  5,  of  the  Constitution, 
it  is  provided  that  "magistrates^  shall  Uave 
jurisdiction  in  such  civil  cases  as  the  General 
Assembly  may  prescribe:  Provided,  such 
jurisdiction  shall  not  extend  to  cases  where 
the  value  of  property  in  controversy,  or 
the  amount  claimed,  exceeds  one  hundred 
dollars,  or  to  cases  where  the  title  to  real 
estate  is  in  question,  or  to  cases  in  chancery." 
The  General  Assembly,  by  section  71  of  the 
Code  of  Civil  Procedure  of  1902,  prescribed 
that  magistrates  shall  have  civil  jurisdic- 
tion in:  "(3)  An  action  for  a  penalty,  fine 
or  forfeiture,  where  the  amount  claimed  or 
property  does  not  exceed  one  hundred  dol- 
lars." This  would  seem  to  give  magistrates 
jurisdiction  in  an  action  for  a  penalty  not 
exceeding  $100  against  all  defendants  who 
may  be  subject  to  the  process  of  that  court 


or  who  may  voluntarily  appear  therein. 
With  respect  to  the  service  of  the  summons 
on  a  foreign  corporation,  it  is  provided  in 
section  155  of  the  Code  of  Civil  Procedure 
of  1902  that  "such  service  can  be  made  in 
respect  to  a  foreign  corporation  only  when 
it  has  property  within  the  state,  or  the  cause 
of  action  arose  therein,  or  where  such  service 
shall  be  made  in  this  state  personally  upon 
the'  president  cashier,  treasurer,  attorney 
or  secretary,  or  any  agent  thereof."  It  ap- 
pears by  the  complaint  that  the  defendant 
has  property  in  this  state,  a  line  of  railroad 
track  extending  through  Barnwell  county, 
in  this  state,  and  is  engaged  in  the  business 
of  transporting  freight  to  Ulmer,  in  Barnwell 
county,  S.  C,  and  has  an  agent  there.  Un- 
der our  statutes,  now  appearing  as  section 
1779  et  seq.,  vol.  1,  Civ.  Code  1902,  foreign 
corporations  doing  business  In  this  state 
are  made  subject  to  the  courts  of  this  state 
in  all  actions  or  suits  arising  out  of  the 
business  or  dealings  of  such  corporation  with 
any  citizen  or  corporation  within  this  state. 
This  legislation  is  broad  enough  to  sabject 
foreign  corporations  to  the  jurisdiction  of  a 
magistrate,  where  the  magistrate  otherwise 
has  jurisdiction  of  the  cause  of  action,  and 
the  foreign  corporation  appears  or  is  other- 
wise served  with  process  according  to  law. 
By  the  act  of  1898  (22  St  at  Iiarge,  p.  698), 
section  156,  Code  Civ.  Proc.  1902,  providing 
for  service  by  publication  (among  other 
things)  "where  the  defendant  is  a  foreign 
corporation,  has  property  within  the  state, 
or  the  cause  of  action  arose  therein,'*  was  so 
amended  as  to  empower  magistrates  within 
their  jurisdiction  to  order  service  by  publica- 
tion on  absent  defendants,  in  the  same  man- 
ner and  to  the  same  extent  as  authorized  by 
section  156  to  be  done  by  the  circuit  court, 
or  a  judge  thereof,  or  the  clerk  of  the  court 
of  common  pleas,  the  master,  or  the  probate 
judge.  In  this  case,  however,  no  question  is 
Involved  as  to  the  manner  of  service  or  pro- 
cess, as  It  appears  on  the  record  that  the 
action  was  commenced  by  service  of  summons 
and  complaint  on  the  24th  day  of  November, 
1903,  and  that  defendant  appeared  and  demur- 
red, not  only  to  the  jurisdiction  of  the  magis- 
trate, but  to  the  complaint  on  its  merita  In  so 
far,  therefore,  as  the  question  of  jurisdic- 
tion over  the  person  depends  upon  the  service 
of  process  or  appearance  of  defendant  it  is 
complete.  Garrett  v.  Herring  Co.,  69  S.  C 
278,  48  S.  B.  254,  citing  cases. 

It  is  contended  that  section  423,  Code  Clr. 
Proc.  1902,  limits  jurisdiction  over  foreign 
corporations  to  the  circuit  court  in  the  cases 
therein  specified.  That  section  provides: 
"An  action  against  a  corporation  created  by 
or  under  the  laws  of  any  other  state,  govern- 
ment or  country  may  be  brought  In  the  circuit 
court — (1)  By  any  resident  of  this  state  for 
any  cause  of  action.  (2)  By  a  plaintiff  not 
a  resident  of  this  state,  when  the  cause  of  ac- 
tion shall  have  arisen,  or  the  subject  of  the 
action  shall  be  situated,  within  this  state.** 
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This  sectioii  most  be  oonstmed  conglstently 
with  sabsequeat  legislation  of  this  state, 
snbjectliig  foreign  corporations  doing  bust* 
ness  in  this  state  to  the  Jurisdiction  of  the 
courts  of  this  state.  It  will  be  observed  that 
there  are  no  words  In  the  above  section  which 
show  the  Intent  that  all  actions  against 
foreign  corporations  must  be  brought  in  the 
circuit  court  It  is  not  Inconsistent  with  the 
legislation  of  the  state,  which  in  terms  or  by 
necessary  implication  gives  Jurisdiction  to 
magistrates  to  entertain  actions  against  such 
corporations  doing  business  in  this  state,  at 
the  suit  of  citizens  or  corporations  of  this 
state  arising  out  of  such  business,  when  the 
action  is  otherwise  within  the  Jurisdiction  of 
the  magistrate;  for  example,  a  magistrate 
has  DO  Jurisdiction  when  the  amount  ex« 
ceeda  $100,  when  the  title  to  real  estate  Is 
involved,  in  equitable  actions,  and  when  the 
cause  of  action  arose  out  of  the  state.  But 
under  this  section  the  circuit  court  has  Juris> 
diction  of  a  suit  by  a  resident  against  a 
foreU^  corporation  in  any  cause  of  action, 
even  when  it  arose  out  of  the  stata  Chafee 
V.  Postal  Telegraph  Co.,  85  8.  O.  872,  14  & 
E.  764.  But  under  subdivision  2  of  this  sec- 
tion the  drcult  court  has  Jurisdiction  to  en- 
tertain a  suit  by  a  nonresident  against  a 
foreiirn  corporation,  when  the  cause  of  ac- 
tion arose  in  this  state,  or  the  subject  of  the 
action  shall  be  situated  within  the  state.  It 
may  be  that  a  magistrate  has  no  Jurisdiction 
to  entertain  such  a  suit  by  a  nonresldoit, 
against  a  foreign  corporation;  but  we  are 
not  called  upon  to  consider  that  question,  as 
It  is  not  suggested  that  plaintiff  is  not  a  resi- 
dent of  this  state,  or  that  the  complaint  Is 
defective  for  not  alleging  that  plaintiff  Is  a 
resident  of  this  state.  The  case  of  Chafee  v. 
Postal  Telegraph  Ck>.,  85  S.  G.  872,  14  8.  B. 
764,  has  no  real  bearing  upon  the  particular 
point  involved  in  this  case,  as  that  case  was 
decided  in  1801,  before  the  legislation  of 
1807  referred  to,  and  the  court  was  not  con- 
sidering whether  a  magistrate  had  Jurisdic- 
tion in  a  case  like  the  present  one ;  but  the 
question  there  was  whether  in  a  suit  against 
a  foreign  corporation  in  the  circuit  court  a 
complaint  was  demurrable  for  failure  to 
state  that  the  plaintiff  is  a  resident  of  this 
state.  We  therefore  think  the  circuit  court 
was  In  error  in  holding  that  the  magistrate 
was  without  Jurisdiction   in  this  case. 

2.  We  concur,  however,  in  the  view  of  the 
circuit  court  that  under  the  act  of  February  28, 
1008  (24  St  at  Large,  p.  81),  an  action  cannot 
be  maintained  for  a  penalty  alone,  after  a  set- 
tlement for  loss  or  damage  before  suit  The 
statute  being  penal  should  receive  such  strict 
construction  as  would  not  defeat  the  obvious 
intent  of  the  Legislature.  The  act  expressly 
provides:  "Failure  to  adjust  and  pay  such 
claim  within  the  periods  respectively  herein 
preecribed,  shall  subject  each  common  carrier 
so  falling  to  a  penalty  of  fifty  dollars  for  each 
and  every  such  failure,  to  be  recovered  by 
any  consignee  or  consignees  aggrieved,  in  any 
52  8.B.— 15 


court  of  competent  Jurisdiction:  Provided^  that 
unless  such  consignee  or  consignees  recover  in 
such  action  the  full  amount  claimed,  no  pen- 
alty shall  be  recovered,  but  only  the  actual 
amount  of  loss  or  damage,  with  Interest  as 
aforesaid.  ^  ^  ***  It  seems  that  the  plain 
meaning  of  the  statute  is  to  make  recovery  of 
the  amount  claimed  in  a  coiurt  of  competent 
Jurisdiction  a  condition  precedent  to  a  re- 
covery of  the  penalty,  as  the  statute  expressly 
says  that  no  penalty  shall  be  recovered  unless 
the  consignee  recovtf  the  full  amount  claimed 
in  such  action.  The  term  "recover,"  when 
considered  by  Itself,  is  not  the  usual  or  apt 
word  to  indicate  a  voluntary  payment  or  re- 
ceipt of  money  for  damages  suffered,  but  or- 
dinarily means  the  obtaining  in  a  suit  of  the 
right  to  something  by  a  verdict  and  Judgment 
of  a  court,  and  that  this  is  the  meaning  in  the 
present  statute  Is  manifest  by  the  context — 
'^recover  In  such  action."  The  object  of  the 
statute  was  not  to  penalise  the  carrier  for 
merely  refusing  to  pay  a  claim  within  the 
time  required,  whether  Just  or  unjust,  but  the 
design  was  to  bring  about  a  reasonably 
prompt  settlement  of  all  proper  claims;  the 
penalty.  In  case  of  a  recovery  In  a  court,  oper- 
ating as  a  deterrent  of  the  carrier  In  refusing 
to  settle  Just  claims,  and  as  compensation  of 
the  claimant  for  the  trouble  and  expense  of 
the  suit  which  the  carrier's  unreasonable  de- 
lay and  refusal  made  necessary.  It  Is  true 
that  the  statute  authorises  a  suit  for  the  pea 
alty  In  the  same  action  for  the  loss  or  damage, 
but  that  Is  very  far  from  saying  that  the  pen- 
alty is  not  dependent  upon  the  recovery  of  the 
dalm  by  action  in  court  Doubtless  the  act 
provided  for  such  a  Joinder  mainly  because  the 
recovery  of  the  penalty  Is  dependent  upon  re- 
covery at  law  of  the  claim. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

GABY,  A.  J.  (dissenting).  This  appeal  raises 
two  questions:  First,  was  there  error  on  the 
part  of  his  honor,  the  circuit  Judge,  in  ruling 
that  the  magistrate  did  not  have  Jurisdiction, 
on  the  ground  that  the  defendant  was  a  for- 
eign corporation;  and,  second,  was  there  error 
In  his  construction  of  the  act  of  1003?  The 
action  was  commenced  In  a  magistrate's 
court 

The  complaint  alleges:  First  "That  the 
defoidant,  the  Seaboard  Air  Line  Railway 
(Company,  is  a  corporation  duly  created  and 
existing  under  and  by  virtue  of  the  laws  of 
the  states  of  North  Carolina  and  Virginia, 
with  its  line  of  railroad  track  extending 
through  the  state  of  South  Carolina,  Barnwell 
county."  Second.  "That  on  the  10th  day  of 
June,  1003,  the  plaintiff  herein  filed  a  claim 
with  the  agent  of  the  defendant  at  Ulmer,  S. 
C,  for  one  barrel  of  flour,  the  same  being  four 
dollars  and  forty  cents  ($4.40),  lost  in  transit 
from  Nashville,  Tenn.,  to  Ulmer,  S.  C,  the 
said  barrel  of  flour  having  been  consigned 
along  with  other  flour  to  the  plaintiff  herein, 
from  the  Liberty  Biills,  of  Nashville^  Tenn., 
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and  that  on  the  16th  day  of  November,  1903. 
the  defendant  paid  the  said  claim  for  the  loss, 
to  wit,  $4.40,  but  the  same  was  not  paid  or 
refused  until  long  after  ninety  days  had  ex- 
pired from  the  date  the  said  claim  for  short- 
age was  filed  with  the  said  agent" 

The  defendant  filed  the  following  demurrer: 
■•The  defendant  company,  by  Robert  Aldricfa 
and  J.  O.  Patterson,  Jr.,  its  attorneys  de- 
murs to  the  complaint  herein,  upon  the  fol- 
lowing ground,  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  in 
this:  (1)  That  it  appears  upon  the  face  of 
said  complaint,  that  the  defendant  company 
is  a  corporation  created  and  existing  under 
and  by  virtue  of  the  laws  of  the  states  of 
North  Carolina  and  Virginia,  and  therefore  is 
a  foreign  corporation,  and  a  magistrate's  court 
has  no  Jurisdiction  of  actions  against  a  for- 
eign corporation.  (2)  That  it  appears  from 
the  face  of  said  complaint  that  the  claim  of 
$4.40  for  the  barrel  of  flour,  alleged  to  have 
been  lost,  has  been  paid  by  the  defendant  com- 
pany and  received  by -the  plaintiff.  Where- 
fore the  defendant  demands  that  the  said 
complaint  be  dismissed,  with  cost" 

The  magistrate  overruled  the  demurrer  and 
rendered  Judgment  in  favor  of  the  plaintiff, 
whereupon  the  defendant  appealed  to  the  div 
cult  court  upon  two  exceptions,  assigning 
error  in  overruling  the  respective  grounds  of 
demurrer.  His  honor,  the  presiding  Judge, 
sustained  both  exceptions  and  reversed  the 
Judgment  of  the  magistrata  The  circuit 
Judge  based  his  ruling  as  to  the  first  exception 
on  section  423  of  the  Code,  and  the  case  of 
Chafee  v.  Postal  Tel.  Co.,  85  S.  C.  372,  14  S. 
E.  764.  The  following  are  the  reasons  assign- 
ed by  him  in  sustaining  the  second  exception: 
"The  act  of  1903  provides  a  penalty  of  $60  for 
failure  to  adjust  and  pay  the  claims  referred 
to  in  the  act,  within  the  period  named,  but 
provides  'that,  unless  such  consignee  recover 
in  such  action  the  full  amount  claimed,  no 
penalty  shall  be  recovered.'  This  being  a 
penal  statute,  it  must  be  strictly  construed, 
and  the  penalty  provided  for  kept  within  the 
terms  of  the  act;  and,  the  plaintiff  having 
collected  and  received  the  amount  of  the 
claim  prior  to  bringing  his  suit,  he  surren- 
dered his  cause  of  action  for  the  penalty." 

The  assignments  of  error  are  as  follows: 
"(1)  That  his  honor  erred,  it  is  respectfully 
submitted,  in  holding  that  a  court  of  magis- 
trate has  no  Jurisdiction  of  an  action  against 
a  foreign  corporation.  (2)  That  his  honor 
erred,  it  is  respectfully  submitted,  in  holding 
that  the  claim  of  the  plaintiff  for  property 
lost  having  been  paid  by  the  defendant  and 
received  by  the  plaintiff  before  the  action  was 
brought,  the  plaintiff  could  not  maintain  an 
action  for  the  penalty." 

1.  We  will  first  consider  the  question  wheth- 
er the  circuit  judge  erred  In  ruling  that  the 
magistrate  did  not  have  Jurisdiction  of  the 
defendant,  on  the  ground  that  the  defendant 
was  a  foreign  corporation.  It  will  be  seen 
by  reference  to  the  Acts  of  1902,  pp.  1311, 1816, 


under  the  head  of  "Railroad  Consolidations,'' 
that  the  defendant  was  chartered  under  and 
by  virtue  of  the  laws  of  the  state  of  South 
Carolina,  and  is  therefore  a  domestic  corpo- 
ration. Section  2055  of  the  Code  of  Laws  of 
1902,  relative  to  suits  against  consolidated 
railroad  companies,  provides  that  "suits  may 
be  brought  and  maintained  against  such  new 
companies,  in  any  of  the  courts  of  this  state* 
for  all  causes  of  action  In  the  same  mannef 
as  against  other  railroad  companies  therein." 
Considering,  however,  that  the  court  cannot 
take  Judicial  notice  of  the  fact  that  the  de- 
fendant is  a  domestic  corporation,  there  ar« 
other  reasons  why  the  magistrate  had  Juris- 
diction. 

Article  9,  §  8,  of  the  Constitution,  is  as 
follows:  "The  General  Assembly  shall  not 
grant  to  any  foreign  corporation  or  associa- 
tion a  license  to  build,  operate  or  lease  any 
railroad  in  this  state ;  but  in  all  cases  where 
a  railroad  is  to  be  built  or  operated,  or  is 
now  being  operated,  in  this  state,  and  the 
same  shall  be  partly  in  this  state  and  part- 
ly in  another  state,  or  in  other  states,  the 
owners  or  projectors  thereof  shall  first  be- 
come incorporated  under  the  laws  of  this 
state;  nor  shall  any  foreign  corporation  or 
association  lease  or  operate  any  railroad 
in  tills  state,  or  purchase  the  same  or  any 
interest  therein.  Consolidation  of  any  rail- 
road lines  and  corporations  in  this  state  with 
others  shall  be  allowed  only  where  the  con- 
solidated company  shall  become  a  domestic 
corporation  of  this  state.  No  general  or 
special  law  shall  ever  be  passed  for  the 
benefit  of  any  foreign  corporation  operating 
a  railroad  under  an  existing  license  of  this 
state,  or  under  any  existing  lease,  and  no 
grant  of  any  right  or  privilege  and  no  ex- 
emption from  any  burden  shall  be  made  to 
any  such  foreign  corporation,  except  upon 
the  condition  that  the  owners  or  stockhold- 
ers thereof  shall  first  organize  a  corporation 
in  this  state  under  the  laws  thereof,  and 
shall  thereafter  operate  and  manage  the 
same  and  the  business  thereof  under  said  do- 
mestic charter."  Chapter  44  of  the  Code  of 
Laws  of  1902  sets  forth  the  conditions  upon 
which  foreign  corporations  are  permitted  to 
do  business  in  this  state.  Section  1793  of 
said  chapter  provides  that,  "when  a  foreign 
corporation  complies  with  the  provisions  and 
requirements  of  this  chapter,  it  shall  ipso 
facto  become  a  domestic  corporation,  and 
shall  enjoy  the  rights  and  be  subject  to  the 
liabilities  of  such  domestic  corporations;  It 
may  sue  and  be  sued  in  the  courts  of  this 
state,  and  shall  be  subject  to  the  Jurisdiction 
of  this  state  as  fully  as  if  it  were  originally 
created  under  the  laws  of  the  state  of  South 
Carolina."  Section  1794  makes  it  unlawful 
for  any  foreign  corporation  to  do  business, 
or  attempt  to  do  business,  in  this  state  with- 
out first  having  complied  with  the  require- 
ments of  said  chapter,  and  provides  a  punish- 
ment for  violation  of  said  provisions. 

It  iB  true,  the  complaint  alleges  that  the 
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defendant  is  a  corporation,  created  under  the 
lawB  of  North  Carolina  and  Virginia,  but 
it  likewise  appears  upon  the  face  thereof, 
that  the  defendant  is  operating  its  railroad 
In  Barnwell  county,  of  this  state.  In  13  Ena 
of  Law,  895,  it  Is  said:  "When  a  foreign 
corporation  avails  Itself  of  the  privilege  of 
doing  business  In  a  state  whose  laws  author- 
ize it  to  be  sued  there,  by  service  of  process 
upon  an  agent,  its  assent  to  such  service  will 
be  implied.  It  waives  the  right  to  object  to 
the  mode  of  service  of  process  which  the 
state  laws  authorize.  The  fact  that  it  has 
not  complied  with  a  state  law  requiring  it 
to  appoint  and  designate  an  agent  for  service 
of  process,  is  wholly  immaterial.  It  is  es- 
topped by  its  actions  from  denying  that  it 
has  complied  with  this  requirement''  Apply- 
ing this  principle  to  the  case  under  considera- 
tion, the  defendant  is  estopped  from  contend- 
ing tttat  It  is  not  a  domestic  corporation, 
for  if  it  is  not  a  domestic  corporation,  then 
the  operation  of  its  railroad  is  unlawful.  It 
would  be  against  public  policy  to  give  effect 
to  such  contention.  From  the  fact  that  the 
defendant  Is  doing  business  in  this  state, 
the  presumption  arises  that  it  has  complied 
with  the  conditions  upon  which  it  was  law- 
ful for  it  to  operate  its  railroad.  1  Elliott 
on  Evidence,  §  106;  22  Enc.  of  Law,  1280. 

There  is  another  reason  why  the  magis- 
trate had  jurisdiction  of  the  defendant  Ju« 
risdletion  is  of  two  kinds— of  the  person, 
and  of  the  subject-matter.  While  jurisdic- 
tion as  to  the  subject-matter  cannot  be 
waived,  the  law  is  otherwise  as  to  Jurisdic- 
tion of  the  person.  Martin  v.  Fowler,  61  8. 
G.  164,  28  S.  B.  312;  Bz  parte  Hilton,  64  S. 
a  201,  41  S.  B.  078,  92  Am.  St  Rep.  800. 
In  the  case  under  consideration,  the  question 
of  Jurisdiction  related  to  tlie  person.  Bx 
parte  Perry  Stove  Co.,  43  S.  C.  186,  20  S.  B. 
980;  Smith  v.  Walke,  43  S.  0.  381,  21  S.  B. 
249;  Rosamond  v.  Barle,  46  S.  G.  9,  24  S. 
B.  44;  Bird  v.  SulUvan,  58  S.  G.  50,  36  S.  B. 
494;  Burckhalter  ▼.  Jones,  58  .S.  G.  89,  36 
S.  B.  495;  Baker  v.  Irvine,  62  S.  G.  293,  40 
8.  B.  672;  Garrett  v.  Herring,  69  S.  G.  278, 
48  S.  B.  254^  When  the  defendant  demurred 
to  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  for  the  reasons  stated  in  the  second 
ground  of  demurrer,  it  contested  the  case 
upon  the  merits  to  the  extent  of  the  suffi- 
ciency of  the  complaint  Duke  v.  Postal  Tel. 
Co.,  71  8.  C.  95,  50  S.  B.  676.  This  was  suffi- 
cient to  subject  the  defendant  to  the  jurisdic- 
tion of  the  court  When  the  defendant 
raised  the  question  of  Jurisdiction,  It  should 
have  relied  exclusively  upon  that  objection, 
if  it  did  not  wish  to  become  subject  to  the 
jurisdiction  of  the  court  Garrett  v.  Herring, 
69  S.  G.  278.  48  S.  B.  254.  The  first  excep- 
tion should  be  sustained. 

2.  We  will  next  consider  whether  there 
was  error  on  the  part  of  the  presiding  Judge 
in  ruling  that  the  plaintiff  could  not  main- 
tain an  action  againist  the  defendant,  by  rea- 


son of  the  fact  that  the  claim  for  the  lost 
property  had  been  paid  by  the  defendant, 
and  received  by  the  plaintiff,  before  the  ac- 
tion was  brought  Sections  2  and  4  of  the 
act  of  1903  (pages  81  and  82)  are  as  follows: 

"Sec.  2.  That  every  claim  for  loss  of  or 
damage  to  property,  while  in  the  possession 
of  such  common  carrier,  shall  be  adjusted 
and  paid  within*  forty  days,  in  case  of  ship- 
ments wholly  within  the  state,  and  within 
ninety  days,  in  case  of  shipments  from  with- 
out this  state,  after  the  filing  of  such  claim 
with  the  agent  of  such  carrier  at  the  point  of 
destination  of  such  shipment:  Provided, 
that  no  such  claim  shall  be  filed  until  after 
the  arrival  of  the  shipment,  or  of  some  part 
thereof,  at  the  point  of  destination,  or  until 
after  the  lapse  of  a  reasonable  time  for  the 
arrival  thereof.  In  every  case  such  common 
carrier  shall  be  liable  for  the  amount  of  such 
loss  or  damage,  together  with  interest  there- 
on from  the  date  of  the  filing  of  the  claim 
therefor  until  the  payment  thereof.  Failure 
to  adjust  and  pay  such  claim  within  the  peri- 
ods respective  herein  prescribed,  shall  sub- 
ject each  common  carrl^  so  failing  to  a 
penalty  of  fifty  dollars,  for  each  and  every 
such  failure,  to  be  recovered  by  any  consignee 
or  consignees  aggrieved,  in  any  court  of  com- 
petent jurisdiction:  Provided,  that  unless 
such  consignee  or  consignees  recover  in  such 
action  the  full  amount  claimed,  no  penalty 
shall  be  recovered,  but  only  the  actual 
amount  of  the  loss  or  damage,  with  interest 
as  aforesaid.** 

*'Sec.  4.  That  causes  of  action  for  the  re- 
covery of  the  possession  of  the  property 
shipped  for  loss  or  damage  thereto  and  for 
the  penalties  herein  provided  for,  may  be 
united  in  the  same  complaint" 

The  proper  construction  of  the  act  is  that 
when  a  common  carrier  fails  to  adjust  and 
pay  the  consignee's  claim  within  the  time 
specified  by  the  act,  it  subjects  itself  to  liabil- 
ity (1)  for  the  amount  of  the  loss  or  damage, 
together  with  interest  thereon  from  the  date 
of  the  filing  of  the  claim  therefor,  until  the 
payment  thereof ;  (2)  for  a  penalty  of  $50  for 
failure  to  adjust  and  pay  the  claim  within 
the  period  prescribed  by  the  statute,  provided 
the  consignee  recovers  the  full  amount 
claimed,  whether  in  an  action  when  neces- 
sary, or  by  voluntary  payment  on  the  part 
of  the  common  carrier.  The  mode  of  deter- 
mining whether  the  consignee  was  entitled 
to  recover  the  full  amount  of  his  claim,  is 
a  mere  incident  and  not  a  condition  precedent 
to  his  right  to  recover  the  penalty.  The  ad- 
justment and  payment  of  the  claim  for  loss 
of  the  property  was  not  intended  as  satisfac- 
tion of  the  liability  incurred  as  a  penalty, 
nor  did  it  have  such  effect  by  operation  of 
law.  Section  4  of  the  act  evidently  contem- 
plated the  bringing  of  a  separate  action  for 
the  penalty.  It  seems  to  me  that  a  contrary 
construction  would  sacrifice  the  spirit  of  the 
statute  for  the  letter  thereof,  and  enable  a 
common  carrier  to  defeat  the  manifest  pur- 
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pose  of  the  act,  after  It  had  failed  to  adjust 
and  paj  the  claim  for  loss  or  damage  within 
the  specified  time,  and  when  by  its  conduct 
it  had  shown  that  the  consignee  was  entitled 
to  the  full  amount  claimed.  The  exception 
raising  this  question  should  be  sustained. 

For  these  reasons,  I  think  the  judgment  of 
the  circuit  court  should  be  reversed* 


(72  8.  C.  466) 

ELLIS  ▼.  SOUTHERN  RT.  CO.  et  aL 

(Sapteme  Court  of  South  Carolina.    Oct  18» 
1905.) 

1.  Master  and  Sbbvant — Tobts  of  SsavAinv— 
Pebsonal  Liability. 

Where  the  wrongful  act  of  a  servant  is  the 
proximate  cause  of  an  injury,  he  is  liable  to  a 
person  injured,  whether  such  wrongful  act  be 
one  of  nonfeasance  or  misfeasance. 

CBd.  Note. — ^For  cases  in  point,  see  vol.  S^ 
Cent  Dig.  Master  and  Servant  §9  1235.  1236.  J 

2.  Sams — ^Agxnt  or  Masteb. 

An  agent  of  a  railroad  company,  in  exclu- 
sive charge  of  the  management  of  the  company 
at  the  time  of  an  alleged  injury,  is  not  liable 
for  an  injury  inflicted  by  the  servants  employed 
by  him  for  the  company  to  operate  its  trains; 
tbev  being,  not  the  agents  of  the  defendant  but 
of  his  principal. 

[Bid.  Note. — For  cases  In  point  see  vol.  84, 
Cent  Dig.  Master  and  Servant  9  1211.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County;  Klugh,  Judge. 

Action  by  I.  D.  Ellis,  administratrix  of 
W.  J.  Ellis  against  the  Southern  Railway 
Company  and  P.  L  Welles.  From  an  order 
overruling  a  demurrer  to  the  complaint;  Wel- 
les appeals.    Reversed. 

The  following  Is  the  complaint: 
"The  complaint  of  the  above-named  plain- 
tiff, L.  D.  Ellis,  as  administratrix  of  estate 
of  W.  J.  Ellis,  and  in  her  own  behalf  and  in 
behalf  of  the  children  of  the  said  W.  J.  EUis, 
deceased,  respectfully  shows  to  this  court: 
"(1)  That  at  the  times  hereinafter  men- 
tioned the  defendant  Southern  Railway  Com- 
pany was  and  is  now  a  railway  corporation, 
duly  chartered  and  existing  under  and  by 
the  laws  of  the  state  of  South  Carolina,  and 
as  such  is  and  was  operating  a  railway  from 
the  town  of  Batesburg,  in  the  county  of 
Lexington,  and  through  the  counties  of  Aik- 
en, Barnwell,  and  Hampton,  to  the  station 
of  Hardee viUe,  in  Hampton  county,  and 
elsewhere  In  this  state,  and  as  said  railway 
corporation  so  operating  was  engaged  in  the 
hauling  of  freight  and  passengers  for  hire 
to  and  from  said  points  and  elsewhere  In 
this  state,  and  the  defendant  P.  I.  Welles 
was  at  the  time  hereinafter  mentioned  the 
agent  and  servant  of  the  said  codefendant, 
and  as  such  was  in  exclusive  charge  of  the 
operntion  and  management  of  the  said  South- 
ern Railway  Company,  and  still  is  operating 
the  said  railway  in  behalf  of  his  codefendant, 
the  Southern  Railway  Company,  and  as  such 
agent  so  operating  the  said  railway  was  and 
still  is  liable  for  acts  and  doings  of  the  rail- 
way company  aforesaid. 


"(2)  That  on  or  about  the  3d  day  of 
March,  1902,  at  about  4  o'clock  of  the  morn- 
ing of  that  day,  W.  J.  Ellis  went  to  a  sta- 
tion on  the  railway  of  defendant  the  South- 
ern Railway  Company  known  as  Furman, 
in  Hampton  county,  S.  C,  where  the  said 
railway  crosses  one  of  the  public  highways 
of  said  county  of  Hampton,  for  the  purpose 
of  getting  on  one  of  the  passenger  cars  own- 
ed and  operated  by  the  defendant,  the  South- 
ern Railway  Company,  on  its  said  railway, 
and  becoming  a  passenger  thereon.  Intending 
to  go  to  his  place  of  business  at  Summer- 
field,  Fla.;  and  that  soon  after  getting 
to  said  station  the  regular  train  of  cars,  then 
due  to  arrive  at  said  station  on  defendant* • 
railway,  appeared  in  sight  vrith  an  exceeding- 
ly dim  headlight  on  the  locomotive  attached 
to  said  passenger  cars  of  said  defendant's 
company,  whereui>on  and  immediately  after- 
wards the  said  W.  J.  Ellis  lighted  with  fire 
some  combustible  material,  and  gave  across 
the  railway  track  aforesaid  the  usual  and 
customary  signal  for  the  train  of  cars  afore- 
said to  stop^  whereupon  the  agent  and  serv- 
ants of  defendant's  railway  company  afore- 
said in  charge  of  said  passenger  cars  and 
locomotive  on  the  railway  track  of  defend- 
ant's company  aforesaid,  gave  with  the  whis- 
tle on  the  locomotive  attached  to  the  pas- 
senger cars  aforesaid  the  usual  and  custom- 
ary signal  to  stop,  but,  instead  of  stopping 
the  said  passenger  cars  aforesaid,  as  tfaej 
were  in  duty  bound  to  do,  the  agents,  serv- 
ants and  employds  of  the  defendant's  com- 
pany aforesaid,  willfully,  maliciously,  negli- 
gently, carelessly,  and  wantonly  ran^  or  caus- 
ed the  passenger  cars  and  locomotive  afore- 
said to  run,  by  the  station  aforesaid  across 
the  public  highway  aforesaid  at  an  exceed- 
ingly high  rate  of  speed,  without  first  con- 
tinuously for  500  yards  before  reaching  the 
public  highway  and  station  aforesaid  ringing 
the  bell  or  sounding  the  whistle  on  the  loco- 
motive and  train  of  cars  aforesaid  on  the 
railway  track  aforesaid,  and  vrillfully,  mali- 
ciously, negligently,  carelessly,  and  wantonly 
struck  or  caused  to  be  struck  the  person 
of  W.  J.  Ellis  with  some  parts  of  the  locomo- 
tive and  train  of  cars  aforesaid  on  the  rail- 
way track  of  defendant's  company  afore- 
said, wounding  and  instantly  killing  the 
said  W.  J.  EUis, 

"(3)  That  l^  reason  of  these  willful,  care- 
less, negligent,  malicious,  and  wanton  acts 
of  the  defendant's  company,  and  the  killing 
of  the  said  W.  J.  Ellis  as  aforesaid,  this 
plaintiff  and  the  heirs  at  law  of  the  said  W. 
J.  Ellis  have  been  damaged  in  the  sum  of 
$50,000. 

"(4)  The  plaintiff  is  the  duly  qualified 
administratrix  of  the  estate  and  effects  of 
W.  J.  Ellis,  deceased. 

"Wherefore  plaintiff  demands  judgment  In 
her  own  behalf  and  In  behalf  of  the  heins 
at  law  of  the  heirs  of  the  said  W.  J.  Bills 
in  the  sum  of  $50,000,  with  the  cost  of  this 
action." 


&a) 


ELLIS  V.  SOUTHERN  BY.  CO. 


220 


Oefendant  Welles  appeals  on  the  follow- 
ing exceptions:  ''First  To  the  order  permit- 
ting amendment:  (1)  Becanse  it  is  respect- 
fully submitted  that  his  honor,  the  presiding 
judge,  J.  G.  Klugh,  erred  In  permitting  the 
plaintiff  to  amend  her  complaint,  inasmuch 
as  the  said  complaint  did  not  state  the  bene- 
ficiaries for  whose  benefit  the  action  was 
brought,  and  therefore  did  not  state  any 
cause  of  action;  and  his  honor  therefore 
was  without  authority  to  permit  an  amend- 
ment to  said  complaint,  in  order  that  it  might 
state  such  a  cause  of  action. 

"Second.  To  the  order  overruling  the  de- 
murrer of  the  defendant,  P.  I.  Welles:  (1) 
Because  it  is  respectfully  submitted  that 
his  honor,  the  presiding  judge,  erred  in  not 
deciding  that  Inasmuch  as  it  appeared  upon 
the  face  of  the  complaint  that  this  appel- 
lant was  an  agent  and  seryant  of  his  code- 
fendant,  the  Southern  Railway  Company, 
and  that  the  willful,  malicious,  negligent, 
careless,  and  wanton  conduct  alleged  to  have 
caused  the  death  of  plaintiff's  intestate,  was 
not  committed  in  the  presence  of  this  defend- 
ant, but  through  the  willful,  malicious,  neg- 
ligent, careless,  and  wanton  conduct  of  the 
agents  and  servants  of  the  said  railway 
company,  In  charge  of  a  passenger  train  of 
cars  and  locomotive  engine  upon  said  com- 
pany's road,  at  a  station  at  which  the  said 
W.  J.  Bills  desired  to  take  passage,  and 
where  it  is  not  alleged  that  this  defendant 
was  present,  then  this  defendant  not  being 
the  master  or  employer  of  the  persons  in 
charge  of  said  train,  ia  not  responsible  for 
their  actions,  under  the  doctrine  of  respond- 
eat superior,  and  no  cause  of  action  is  al- 
leged against  this  defendant  (2)  Because 
it  appears  upon  the  face  of  said  complaint 
that  the  conduct  of  the  persons  in  charge 
of  said  train  was  the  cause  of  the  injury 
to  plaintiff's  intestate,  and  it  is  not  alleged 
that  the  plaintiff  was  upon  their  said  train, 
directing  the  movements  and  actions  of 
the  persons  upon  said  train,  and  this  de- 
fendant is  not  liable  for  their  conduct;  the 
same  not  being  alleged  to  have  occurred 
through  the  misfeasance  or  positive  wrong 
of  this  defendant  (3)  Because  the  only 
charge  against  this  defendant  appearing  in 
said  complaint  Is  a  charge  of  n^ligence  or 
conduct  amounting  to  nonfeasance  or  omis- 
sion of  duty  in  the  course  of  his  employ- 
ment, and  for  such  nonfeasance  or  omission, 
this  defendant,  not  being  the  master  or  em- 
ployer of  the  persons  in  charge  of  said  train, 
is  not  liable  for  the  death  of  plaintiff's  in- 
testate. (4)  That  under  the  laws  of  this 
state,  an  agent  is  not  liable  to  a  third  per- 
son for  damages  resulting  to  him  in  the  non- 
performance, or  neglect  of  the  duty  which 
the  agent  owes  to  his  principal,  and  the  only 
charge  of  negligence,  or  willful,  wanton,  or 
malicious  conduct  under  the  allegations  of 
said  complaint  if  any  there  are,  would  make 
him  responsible  to  his  principal,  his  code- 
feudant  the  railway  company,  and  not  to 


the  plaintiff.  (5)  Because,  on  the  face  of 
said  complaint  the  only  allegations  of  negli- 
gence or  misconduct  on  the  part  of  this  de- 
fendant being  in  general  words  charging 
that  this  defendant  was  in  exclusive  charge 
of  the  operation  and  management  of  the 
railroad  company,  his  codefendant,  and  that 
as  such  agent,  he  operated  the  said  railway 
company,  and  was  liable  for  its  acts  and 
doings,  and  no  specific  act  of  negligence  be- 
ing charged  against  this  defendant  except 
as  generally  responsible  for  the  negligence 
of  the  agents,  servants,  and  employes  of  the 
defendant  company  in  charge  of  the  pas- 
senger train  and  locomotive  which  struck 
plaintiff's  intestate,  no  cause  of  action  is 
alleged  against  this  defendant  even  if,  un- 
der the  laws  of  South  Carolina,  an  employ^ 
may  be  held  responsible  for  acts  of  nonfea- 
sance causing  injury  to  third  persons." 

NathapielB.  ft  Joseph  W.  Barnwell,  for 
appellant  B.  F.  Warren  and  J.  P.  K.  Bryan, 
for  respondent 

GARY,  A.  J.  This  is  an  appeal  from  an 
order  overruling  a  demurrer  to  the  complaint 
on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  complaint  together  with  the  exceptions 
which  state  the  grounds  of  demurrer,  will  be 
set  out  in  the  report  of  the  case. 

1.  l^e  first  question  which  will  be  consid- 
ered is  whether  an  agent  is  personally  liable 
to  a  third  person  for  an  act  of  nonfeasance 
causing  injury.  In  volume  1,  pp.  288,  289, 
of  Jaggard  on  Torts,  it  is  said:  *'The  thin- 
ness and  uncertainty  of  the  distinction  be- 
tween the  misfeasance,  malfeasance,  and  non- 
feasance leave  an  exceedingly  unstable  basis 
on  which  to  rest  an  important  principle  of 
liability.  It  would,  indeed,  seem  to  be  a  fair 
criticism  on  the  subsequent  reasoning  that 
the  courts  have,  in  applying  the  distinction, 
engaged  in  a  solemn  game  of  logomachy. 
Thus  in  Bell  v.  Josselyn,  63  Am.  Dec.  741,  it 
was  said  that  failure  of  defendant  to  examine 
the  state  of  the  pipes  in  a  house  before  caus- 
ing the  water  to  be  let  on  would  be  a  non- 
feasance, but  if  he  had  not  caused  water  to 
be  let  on,  that  nonfeasance  would  not  have 
injured  the  plaintiff.  If  he  had  examined  the 
pipes,  and  left  them  in  a  proper  condition, 
and  then  caused  the  letting  on  of  water,  there 
would  have  been  neither  nonfeasance  nor 
misfeasance.  As  the  facts  were,  the  nonfea- 
sance caused  the  act  done  to  be  a  misfeasance. 
The  plaintiff  suffered  from  the  act  done, 
which  was  no  less  a  misfeasance  by  the  reason 
of  its  being  preceded  by  a  nonfeasance." 
Continuing,  on  page  289,  the  author  uses  this 
language:  ''The  futility  of  such  reasoning 
on  the  word  'nonfeasance'  appears  fully  from 
the  lack  of  definitiveness  of  the  meaning  to 
be  given  the  term.  This  solemn  legal  Jug- 
glery with  words  will  probably  disappear  'if 
the  nature  of  the  duty  incumbent  upon  the 
servant  be  considered.'  If  the  servant  owe 
a  duty  to  third  persons,  derived  from  in- 


230 


52  SOUTHEASTERN  REPORTER. 


(s.a 


Btrumentality  likely  to  do  harm  or  other- 
wise, and  be  violates  that  duty,  he  is  re- 
sponsible. His  responsibility  rests  on  his 
wrongdoing,  not  on  the  positive  or  negative 
character  of  his  conduct  A  wrongful  omis- 
sion is  as  actionable  as  a  wrongful  commis- 
sion." 

The  rule  is  thus  stated  in  Mecham  on 
Agency,  S  572:  "Some  confusion  has  crept 
into  certain  cases  from  a  failure  to  observe 
clearly  the  distinction  between  nonfeasance 
and  misfeasance.  As  has  been  seen,  the  agent 
is  not  liable  to  strangers  for  the  injuries  sus- 
tained by  them,  because  be  did  not  undertake 
the  performance  of  some  duty  which  he  owed 
to  his  principal,  and  imposed  upon  him,  by 
his  relation,  which  is  nonfeasance.  Misfeas- 
ance may  involve,  also,  to  some  extent,  the 
idea  of  not  doing — as  where  the 'agent,  while 
engaged  in  the  performance  of  his  undertak- 
ing, does  not  do  something  which  it  was  his 
duty  to  do,  under  the  circumstances',  does  not 
take  that  precaution,  does  not  exercise  that 
care,  which  a  due  regard  for  the  rights  of 
others  requires.  All  this  is  not  doing;  but  it 
is  not  the  not  doing  of  that  which  is  imposed 
upon  him  by  law  as  a  responsible  individual  in 
common  with  all  other  members  of  society. 
It  is  the  same  not  doing  which  constitutes 
actionable  negligence  in  any  relation." 

In  Mayer  v.  Thompson-Hutchlnson  Bldg. 
Co.  (Ala.)  16  South.  620,  28  L.  R.  A.  433,  436, 
58  Am.  St  Rep.  88,  the  court  states  the  prin- 
ciple as  follows:  "The  liability  of  the  prin- 
cipal or  master  to  third  persons  does  not  de- 
pend upon  any  privity  between  him  and  such 
third  persons.  It  is  the  privity  between  the 
master  and  servant  that  creates  the  liability 
of  the  master  for  Injuries  sustained  by  third 
persons  on  account  of  misfeasance  or  non- 
feasance of  the  servant  or  agent  It  is  diffi- 
cult to  apply  the  same  principles  which  gov- 
ern in  matters  of  contract  between  an  agent 
and  third  persons,  to  the  torts  of  an  agent 
which  inflict  injury  on  third  persons,  whether 
they  be  of  misfeasance,  or  nonfeasance,  or 
to  give  a  sound  reason  why  a  person,  who, 
acting  as  principal,  would  be  Individually 
liable  to  third  persons  for  an  omission  of 
duty,  becomes  exempt  from  liability  for  the 
same  omission  of  duty  because  he  was  acting 
as  servant  or  agent  The  tort  is  none  the 
less  a  tort  to  the  third  person,  whether 
suffered  from  one  acting  as  principal  or  agent, 
and  his  rights  ought  to  be  the  same  against 
the  one  whose  neglect  of  duty  has  caused  the 
Injury."  In  a  note  to  this  case  on  pages  433 
and  434,  28  L.  R  A.,  after  the  statement  that 
there  are  many  misleading  dicta  to  the  ef- 
fect that  nonfeasance  of  a  servant  causing 
injury  to  third  persons  is  not  generally  a 
ground  of  action  in  their  favor  against  the 
servant,  and  that  these  dicta  can  all  be 
traced  to  a  dictum  in  a  dissenting  opinion  in 
Lane  v.  Cotton,  12  Mod.  488.  1  Ld.  Raym. 
646,  we  find  the  following  language:  "These 
dicta  and  text-book  statements  based  upon 
them  have  had  the  pernicious  effect  of  con- 


fusing the  subject,  because  they  do  not  dis- 
tinguish between  the  direct  liability  of  an 
agent  or  servant  to  third  persons  for  breach 
of  his  own  duty  toward  them,  and  an  indirect 
liability  to  them  for  breach  of  duty  to  his  own 
employer,  and  fail  to  recognize  or  indicate 
the  fact  that  an  agent  or  servant  may  owe 
duties  to  third  persons  at  the  same  time  be 
owes  service  to  his  employer,  and  that  the 
common  duty  to  regard  the  rights  of  our 
fellow  men  is  none  the  less  binding  upon  a 
person  because  he  happens  to  be  at  the  time 
an  agent  or  servant  An  analysis  of  all  the 
cases  on  the  subject  shows  that  in  almost 
every  Instance  negligence  of  an  agent  or 
servant  has  been  held  to  make  him  liable  to  a 
third  person  injured  thereby,  provided  he 
would  have  been  liable  If  acting  on  his  own  be- 
half under  circumstances  otherwise  unchan- 
ged. The  difficulty  seems  to  vanish  almost  if 
not  entirely  when  the  test  of  the  liability  of 
an  agent  or  servant  to  a  thjrd  person  on  ac- 
count of  his  nonfeasance  or  negligence  is  tak- 
en to  be  his  nonperformance  of  a  duty  toward 
them.  Where  such  duty  and  neglect  thereof 
appear,  it  seems  utterly  unreasonable  to  say 
that  the  negligent  person  shall  not  be  liable 
merely  because  he  was  the  agent  or  servant 
of  some  other  person  to  whom  he  might  also 
be  liable.  To  say  that  liability  for  failure  to 
perform  a  duty  toward  a  person  who  is  in- 
jured in  consequence  shall  not  exist,  because 
the  guilty  person  is  in  the  same  transaction 
also  guilty  of  a  breach  of  another  and  a 
distinct  duty  to  a  different  person,  is  to  state 
a  proposition  condemned  by  the  analogies  of 
the  law  as  well  as  by  reason."  ^ 

The  court,  in  Ellis  v.  McNaughton,  76  Mich. 
237,  42  N.  W.  1113.  16  Am.  St  Rep.  808, 
uses  ttiis  language:  "Misfeasance  may  in- 
volve to  some  extent  the  idea  of  not  doing, 
as  where  an  agent,  while  engaged  in  the 
performance  of  his  undertaking,  does  not 
do  something  which  it  was  his  duty  to  do 
under  the  circumstances,  as,  for  instance, 
when  he  does  not  exercise  that  care  which  a 
due  regard  for  the  rights  of  others  would 
require.  This  is  not  doing;  but  it  is  the 
not  doing  of  that  which  is  not  imposed  upon 
the  agent  merely  by  his  relation  to  his  prin- 
ciple, but  of  that  which  is  imposed  upon  him 
by  law  as  a  responsible  individual,  in  com- 
mon with  all  other  members  of  society.  It 
is  the  same  not  doing  which  constitutes 
negligence  in  any  relation,  and  is  actionable." 
The  true  rule  deducible  from  the  authorities 
is  that  the  servant  is  personally  liable  to 
third  persons  when  his  wrongful  act  is 
the  direct  and  proximate  cause  of  the  in- 
Jury,  whether  such  wrongful  act  be  one  of 
nonfeasance  or  misfeasance. 

2.  The  next  question  that  will  be  con- 
sidered is  whether  the  complaint  contains 
allegations  sufficient  to  show  that  the  In- 
Jury  was  sustained  as  the  direct  and  proxi- 
mate result  of  a  wrongful  act  on  the  part 
of  the  defendant  Welles.  Our  construction 
of  the  complaint  is  that  it  seeks  to  make 
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tbe  defendant  Welles  respond  in  damages 
solely  on  the  ground  that  he  was  the  agent 
of  the  Southern  Railway  Company,  and  as 
snch  was  In  exclustve  charge  of  the  opera* 
tion  and  management  of  said  company  at 
the  time  of  the  injury.  The  persons  in 
charge  of  the  train  of  cars  that  caused  the 
injury  were  not  the  agents  of  the  defendant 
Welles,  even  If  employed  by  him,  but  of  his 
principal,  the  Southern  Railway  Company. 
While  the  Southern  Railway  Company  may 
have  been  responsible  for  the  conduct  of 
the  servants  in  charge  of  said  train  of  cars, 
their  acts  did  not  render  the  defendant 
Welles  liable  for  the  injury,  as  they  were 
not  his  agents.  There  are  no  allegations  in 
the  complaint  to  the  effect  that  the  Injury 
was  a  direct  and  proximate  result  of  a 
wrongful  act  on  the  part  of  the  defendant 
Welles.  Therefore  it  falls  to  state  a  cause 
of  action  against  him,  and  the  demurrer 
should  have  been  sustained. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reyersed. 


(72  8.  C.  474) 

ROUNDTREB  ▼.  CHARLESTON  ft   W.   C. 
RY.  CO. 

(Supreme  Court  of  South  Carolina.    Oct  18. 
1905.) 

1.  Masteb  and  Servant — Injttbt  to  Servant 
— Pleading  and  Proof. 

Under  Code  Civ.  Proc.  1902,  S§  190-192, 
providing  that  no  variance  between  the  pleading 
and  proof  shall  be  deemed  ^material  until  it  has 
actually  misled  the  adverse  party,  proof  that  a 
plaintiff  was  injured  in  loading  the  wheels  of  a 
truck  is  not  a  variance  from  an  allegation  of 
injury  from  loading  trucks. 

2.  Evidence— Opinions. 

In  an  action  for  personal  injuries,  plaintiff 
may  give  an  opinion  as  to  the  amount  of  dam- 
ages he  has  sustained. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  S  2284.] 

3l  Trial — ^Instructions. 

In  the  absence  of  a  request,  failure  to 
charge  that  there  was  no  evidence  to  sustain 
a  verdict  of  punitive  damages  is  not  error. 

[Ed.  Note. — Fo/  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  S  627.] 

4.  APFEAii — Harmless  Error. 

Failure  to  charge  that  there  was  no  evidence 
to  authorize  punitive  damages  Is  harmless  error, 
where  so  much  of  the  verdict  as  was  for  puni- 
tive damages  is  remitted. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County ;  Klugh,  Judge. 

Action  by  J.  B.  Roundtree  against  the 
Charlestcm  &  Western  Carolina  Railway 
Company.  From  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

James  W.  Moore,  for  appellant  W.  B. 
Smith  and  W.  B.  De  Loach,  for  respondent 

GARY,  A.  J.  This  Is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  through  the  negligence  of  the  de- 
fendant The  complaint  alleges  that  the 
plaintiff,  at  the  time  of  the  injury,  was  em- 
ployed by  the  defendant  as  a  section  hand 


on  Its  line  of  railway;  that,  while  he  was 
trying  to  load  a  heavy  truck  on  a  flat  car, 
he  was  overstrained  and  hernia  was  produced 
on  account  of  the  willful,  wanton,  and  know- 
ing negligence  of  the  defendant  in  failing 
to  provide  a  sufficient  number  of  hands  to 
lift  so  heavy  a  weight  The  jury  rendered 
a  verdict  In  favor  of  the  plaintiff  for  $1,900 
damages  and  |450  punitive  damages.  The 
defendant  made  a  motion  for  a  new  trial  on 
the  minutes  of  the  court  The  presiding 
judge  granted  an  order  that,  unless  the  plain- 
tiff should  remit  upon  the  record  all  except 
|1,500  of  the  verdict,  there  should  be  a  new 
trial,  as  there  was  no  testimony  to  sustain 
a  verdict  for  punitive  damages.  The  plain- 
tiff remitted  on  the  record  all  In  excess  of 
$1,500. 

1.  The  defendant  appealed  upon  exceptions, 
the  first  of  which  assigns  error  on  the  part 
of  his  honor,  the  presiding  judge,  in  refus- 
ing the  motion  for  a  nonsuit  on  the  ground 
that  there  was  no  testimony  tending  to  show 
that  the  plaintiff  was  injured  while  loading 
a  truck,  but  was  injured  while  loading  the 
wheels  of  a  truck.  In  refusing  the  motion 
for  nonsuit,  the  presiding  judge  said: 
'^Trucks  being  a  technical  expression,  the 
meaning  of  which  is  known  to  railroad  men. 
It  may  or  may  not  mean  the  four  wheels 
coupled  together;  and  I  will  leave  it  to  the 
jury  to  say  whether  the  railroad  was  negli- 
gent in  the  manner  alleged.  As  a  matter  of 
fact,  I  do  not  think  it  would  be  taking  one 
by  surprise  to  amend  the  complaint  to  con* 
form  to  the  proof." 

Sections  100,  191,  and  192  of  the  Code  of 
Civil    Procedure   of   1902   are   as    follows: 

"Sec.  190.  No  variance  between  the  allega- 
tion in  pleading  and  the  proof  shall  be  deem- 
ed material,  unless  it  have  actually  misled 
the  adverse  party,  to  his  prejudice,  in  main- 
taining his  action  or  defense,  upon  the  merits. 
Whenever  it  shall  be  alleged  that  a  party 
has  been  misled,  that  fact  shall  be  proved 
to  the  satisfaction  of  the  court,  and  in  what 
respect  he  has  been  misled;  and  thereupon 
the  court  may  order  the  pleading  to  be 
amended,  upon  such  terms  as  shall  be  just 

"Sec.  191.  Where  the  variance  is  not  ma- 
terial, as  provided  in  the  last  section,  the 
court  may  direct  the  fact  to  be  found  ac- 
cording to  the  evidence,  or  may  order  an  im- 
mediate amendment  without  costs. 

"Sec.  192.  Where,  however,  the  allegation 
of  the  cause  of  action  or  defense  to  which  the 
proof  is  directed  is  not  proved,  not  In  some 
particular  or  particulars  only,  but  in  its 
entire  scope  and  meaning,  it  shall  not  be 
deemed  a  case  of  variance  within  the  last 
two  sections,,  but  a  failure  of  proof." 

The  appellant  contends  that  this  case 
comes  within  the  provisions  of  section  192. 
These  sections  were  construed  in  the  case  of 
Ahrens  v.  Bank,  3  S.  C.  401,  410,  as  follows: 
"Under  section  192  [190],  no  variance  Is  to 
be  regarded  as  material,  unless  it  has  ac- 
tually misled  the  party,  and  in  that  case  his 


232 


62  SOUTHBASTBEN  EBPORTBR, 


(N.a 


remedy  is  to  satis^  the  court  immediately, 
by  proof  by  affidavit,  tbat  he  has  been  so  mis- 
led. The  effect  of  such  proof  is  not  to 
prevent  the  court  from  allowing  an  amend- 
ment to  such  case,  but  to  entitle  the  party 
prejudiced  by  such  amendment  either  time  or 
such  other  compensatory  terms  and  condi- 
tidns  as  may  be  reasonable.  The  object  of 
the  Code  is  to  secure  to  parties  acting  in 
good  faith  the  fullest  right  to  rectify  by 
amendment  any  defect  in  pleading  the  result 
of  misapprehension,  inadvertence,  or  acci- 
dent, but  at  the  same  time  to  protect,  as 
far  as  possible,  the  substantial  rights  of  the 
party  prejudiced  by  such  amendment  If 
the  party  prejudiced  by  such  variance  does 
not  take  advantage  of  the  remedy  afforded  by 
section  1»2  [190],  then,  under  section  193 
[191],  It  is  the  duty  of  the  court  to  disregard 
the  variance  as  immaterial,  and  either  to 
order  an  immediate  amendment,  or  to  direct 
the  fact  to  be  found  according  to  the  evi- 
dence. Section  194  [192]  was  Intended  to 
guard  against  the  application  of  sections  192 
[190]  and  193  [191]  to  cases  which  are  not, 
properly  speaking,  cases  of  variance,  but 
where  the  party  has  proved  on  the  trial  a 
state  of  facts  foreign  to  the  allegations  of  the 
pleadings,  and  having  the  effect  to  leave  the 
facts  alleged  in  the  pleadings  unproved  in 
their  'entire  scope  and  meaning.'  It  is  ob- 
vious that  variances  involving  nothing  more 
than  technical  differences  between  the  al- 
legations and  proofs  can  only  be  made  ma- 
terial in  the  mode  pointed  out  in  section  192 
[190].  •  •  •  Under  the  foregoing  provi- 
sions of  the  Code  [190  and  191],  a  motion 
for  a  nonsuit  is  not  the  proper  mode  of  tak- 
ing advantage  of  any  variance  that  might 
have  occurred;  nor  can  this  court  set  aside 
the  judgment,  if  sustained  by  the  proofs,  on 
the  ground  of  any  such  variance,  in  view  of 
the  provisions  of  the  Code  in  question.** 
These  principles  are  in  accord  with  the  rule 
laid  down  in  Pom.  Code  Rem.  §§  553,  554. 

While  it  is  true  there  was  no  testimony 
tending  to  show  that  the  injury  was  caused 
by  loading  a  truck,  complete  In  all  its  parts, 
nevertheless  there  was  evidence  to  the  effect 
that  the  injury  was  the  result  of  loading 
the  wheels,  which  were  a  component  part  of 
the  truck.  It  cannot,  therefore,  be  success- 
fully contended  that  the  allegation  of  the 
complaint  was  '*not  proved,  not  in  some 
particular  or  particulars  only,  but  in  its 
entire  scope  and  meaning."  Furthermore, 
the  variance  was  not  prejudicial  to  the  de- 
fendant, as  it  requires  a  smaller  force  of 
hands  to  load  wheels  of  a  truck  than  to  load 
the  entire  truck. 

2.  The  second  exception  raises  the  ques- 
tion whether  the  presiding  judge  erred  in 
ruling  that  the  plaintiff  could  testify  as  to 
the  amount  of  his  damages.  The  appellant 
contends  that  the  testimony  was  Inadmis- 
sible on  the  ground  that  it  was  merely  the  ex- 
pression of  an  opinion.  This  question  is  con- 
clusively settled  by  the  case  of  Oliver  v.  By.* 


65  S.  0.  1,  43  S.  B.  307.  Mrs.  Oliver,  in 
answer  to  the  question,  to  what  extent;  in 
her  opinion,  she  had  been  damaged,  was  per^ 
mitted  to  testify:  "I  could  not  put  any 
money  value  on*  my  health— $10,000  seems  a 
very  paltry  sum.*'  This  was  made  the 
ground  of  exception,  and  the  court  ruled 
that  the  question  was  competent  See,  also, 
Dent  V.  Railway,  61  S.  C  329,  39  S.  B.  527, 
and  Burnett  v.  Railway,  62  S.  a  281,  40  S. 
B.  679. 

3.  The  third  exception  assigns  as  error 
that  there  was  no  testimony  whatever  as  to 
exemplary  damages,  and  that  the  presiding 
judge  should  have  charged  the  jury  that 
plaintiff  was  only  entitled  to  actual  damages. 
In  the  first  place,  the  defendant  should  have 
presented  a  request  to  that  effect  In  the 
second  place,  the  plaintiff  has  remitted  upon 
the  record  so  much  of  the  verdict  as  was  for 
punitive  damages.  The  appellant,  therefore, 
cannot  now  complain  that  the  alleged  error 
was  prejudicial. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


a40  N.  c.  in) 
HAMRICK   V.    WESTERN    UNION   TELB- 
GRAPH  CO. 

(Supreme  Court  of  North  Carolina.    Dec.  6^ 
1905.) 

1.  TBLEOBAFHS—MEssAaES— Delay. 

Where   deliverv    of   a   message   informing 

Slaintiff  of  the  senojos  Illness  of  nis  wife  was 
elayed  for  a  period  of  28  hours,  and  plaintiff 
was  informed  of  such  delay  before  he  started 
to  his  wife's  bedside,  it  was  no  defense  that, 
in  view  of  the  fact  that  his  wife  ultimately 
recovered,  he  was  not  damaged,  but  was  in 
fact  relieved  of  28  hoars'  anxiety  on  account 
of  the  delay. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Telegraphs  and  Telephones,  S  70.] 

2.  Evidence  —  Adhissions  of  Sebvant— Res 
Gestae. 

In  an  action  for  delav  in  the  delivery  of 
a  telegram,  subsequent  admissions  and  state- 
ments of  defendant's  agent  as  to  why  it  was 
not  delivered  sooner,  etc.,  were  hearsay  and  not 
admissible  as  res  gestae. 

Appeal  from  Superior  Court,  Rutherford 
County;  Justice,  Judge. 

Action  by  W.  D.  Hamrick  against  the  West- 
ern Union  Telegraph  Company  to  recover  dam- 
ages for  delay  in  delivery  of  a  telegram.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

F.  H.  Busbee  &  Son  and  W.  R.  Whitson,  for 
appellant  McBrayer  &  McBrayer  and  B.  A. 
Justice  for  appellee. 

BROWN,  J.  The  evidence  tends  to  show 
that  the  plalntifTs  wife,  being  very  ill,  pro- 
cured one  Huntley  to  send  the  following  tele- 
gram from  Forest  City  to  the  plaintiff  at  Old 
Fort,  N.  C,  about  40  miles  distant,  viz.:  "Bill, 
come  home  at  once,  your  wife  is  bad  off" — 
and  also  that  the  defendant  negligently  de- 
layed the  delivery  of  the  telegram  at  Old  Fort 
for  some  28  hours.    Immediately  upon  re- 
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celpt  of  the  telegram,  the  plaintiff  started 
home,  and  on  arrlTal  found  hla  wife  very  ill. 
She  continued  so  for  11  weeks,  and  recovered. 

1.  It  is  contended  by  the  defendant  that  the 
evidence  does  not  disclose  a  state  of  facts 
from  which  the  jury  can  infer  mental  an- 
guish; that  the  plaintiff  was  relieved  of  28 
hours'  anxiety  on  account  of  his  wife^s  con- 
dition by  reason  of  the  delay;  and  that  inas- 
much as  he  arrived  home  and  found  his  wife 
alive,  and  as  she  recovered,  he  has  failed  to 
show  reasonable  grounds  for  mental  anxiety 
arising  from  the  delay  in  delivering  the  tele- 
gram. The  aigument  is  plausible.  But  it 
does  not  take  intosaccount  the  possibility  that 
when  the  plaintiff  finally  received  the  message 
his  mental  anxiety  may  have  become  very 
acute  and  much  increased  for  fear  his  wife 
may  have  died  during  the  28  hours  of  delay. 
The  mental  disturbance,  vexation,  and  in* 
ci'eased  anxiety  which  the  knowledge  of  the 
delay  may  have  caused  to  the  plaintifTs  mind 
will  readily  occur  to  any  one.  Now,  if  the 
plaintiff  had  not  been  informed  of  the  great 
delay  in  the  delivery  of  the  telegram  before 
he  started  home,  the  defendants  contention 
would  be  sound.  We  are  of  opinion  there 
was  some  evidence  of  mental  anxiety  caused  by 
the  unreasonable  delay,  sufficient  to  be  con- 
sidered by  the  Jury. 

2.  During  the  trial,  the  plaintiff,  being 
examined  in  his  own  behalf,  stated  that  10  or 
16  minutes  after  receiving  the  telegram, 
which  was  handed  to  him  by  an  employ^  of 
a  tanning  con^any,  for  which  company  the 
plaintiff  was  working,  the  plaintiff  went  to 
the  depot  and  had  a  conversation  with  the 
agent  of  the  defendant  company  about  this 
telegram,  in  which  conversation  the  agent 
made  certain  statements  and  admissions  with 
regard  to  its  receipt  and  transmission,  why 
it  had  not  been  delivered  sooner,  etc.  To  the 
Introduction  of  this  testimony,  detailing  con- 
versations had  and  admissions  and  statements 
made  by  the  agent  of  the  defendant  company 
at  the  time  stated,  the  defendant  excepted. 
In  the  reception  of  this  evidence  there  was 
error.  In  no  possible  aspect  of  the  evidence 
can  these  declarations  be  considered  as  part 
of  the  res  gestse,  as  was  contended.  It  seems 
to  be  the  invaria^ble  rule  that  the  declarations 
of  an  agent,  to  be  admissible  as  a  part  of  the 
res  gestse,  must  have  been  made  at  the  place 
where  the  occurrence  happened.  No  declara- 
tion made  at  a  different  place  and  at  a  differ- 
ent time  has  ever  been  treated  as  any  part 
of  the  res  geet«.  Railroad  v.  Stein  (Ind.  Sup.) 
31  N.  B.  180,  82  N.  B.  831,  19  L.  R.  A.  733; 
Simon  v.  Manning,  99  N.  G.  327,  6  S.  E.  101; 
Southerland  v.  Railroad,  106  N.  C.  100,  11  S. 
E.  189.  The  authorities  are  uniform  that 
what  an  agent  says  while  doing  acts  within 
tbe  scope  of  his  agency  Is  admissible  as  a 
part  of  the  res  gestae.  What  he  says  after- 
wards concerning  his  acts  is  hearsay  and 
inadmissible.  Smith  v.  Railroad,  68  N.  0. 
107;  McComb  v.  Railroad,  70  N.  C.  178; 
Branch  v.  Railroad,  88  N.  C.  575.    In  the  case 


of  Western  Union  Tel.  Co.  v.  Way,  4  South. 
844,  the  Supreme  Court  of  Alabama  holds 
that  statements  of  an  agent  of  a  telegraph 
company  are  not  competent  as  against  the 
company  to  prove  that  a  message  was  not 
transmitted,  when  not  made  in  performance 
of  any  duty  relating  to  its  transmission.  In 
Darlington  v.  Telegraph  Co.,  127  N.  O.  448,  37 
S.  E.  479,  it  Is  held  that  conversations  of  an 
*  agent  of  a  telegraph  company  before,  or  dec- 
larations by  him  after,  sending  a  message,  are 
incompetent  to  fix  the  company  with  notice 
of  its  importance. 
New  trial. 

a40  N.  C.  36) 

LYIiES  V.  BRANNON  OARBONATING  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  22, 
1905.) 

1.  Neoliobrcb— Res  Ipsa  LoQurrna— Bxtbobn 
OF  Pboof. 

In  an  action  for  death  caused  by  negligence, 
the  burden  of  proof  resting  on  the  plaintiff  was 
not  shifted  to  defendant  by  tbe  doctrine  of  "res 
ipsa  loquitur";  such  doctrine  being  a  mere 
mode  of  proving  negligence  as  a  matter  of  evi- 
dence. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  37, 
Cent.  Dig.  Negligence,  98  218;  ^.] 

2.  Tbiai^— Omission  to  Chabgb— Request. 

In  an  action  for  death  caused  by  the  ex- 
plosion of  a  soda  water  tank,  the  court's  omis- 
sion to  fully  explain  the  doctrine  of  "res  ipsa 
loquitur"  was  not  error,  where  plaintiff  failed 
to  present  a  prayer  embodying  the  Instruction 
desired. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  §S  627,  628.] 

Appeal  from  Superior  Court,  Mecklenburg 
County;   Cooke,  Judge. 

Action  by  Jarvis  Lyles,  as  administrator 
of  tbe  estate  of  Cbarles  Lyles,  deceased, 
against  tbe  Brannon  Carbonating  Company. 
From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

Tbe  following  issue  was  submitted:  "Was 
tbe  deatb  of  tbe  plaintifTs  intestate  caused 
by  the  negligence  of  the  defendant  as  al- 
lied in  tbe  complaint?"  The  Jury  answer- 
ed it,  "No."  From  a  Judgment  dismissing 
the  actiob,  tbe  plaintiff  appealed. 

Stewart  &  McRae,  for  appellant  Burwell 
ft  Cansler  and  T.  C.  Guthrie,  for  appellee. 

BROWN,  J.  The  evidence  discloses  that 
the  plaintiff's  intestate  was  killed  by  the  ex- 
plosion of  a  soda-water  tank  made  of  copper 
and  lined  with  block  tin,  which  was  being 
charged  with  gas  at  the  bottling  works  of 
tbe  defendant  in  Charlotte.  The  tank  did 
not  belong  to  the  defendant,  but  had  been 
borrowed  by  it  on  the  same  day  and  an  hour 
or  so  before  the  explosion  from  the  Charlotte 
Drug  Company,  of  which  W.  M.  Wilson  was 
the  president;  the  loan  having  been  made 
by  said  Wilson.  No  negligence  is  alleged'  in 
the  complaint  as  to  the  manner  of  charging 
tbe  tank,  or  in  respect  to  the  actions  of  tbe 
servants  of  tbe  defendant,  upon  whom  de- 
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Tolyed  the  duty  of  recelvliig,  ezaminlng,  and 
charging  the  tank.  The  negligence  alleged 
in  the  complaint  consisted  solely  In  using 
a  defective  tank.  There  are  several  excep* 
tions  in  the  record  relating  to  the  admission 
and  rejection  of  evidence.  We  have  ex- 
amined them  carefully  and  think  they  are 
without  merit 

Mr.  McRae,  the  counsel  for  the  plaintiil, 
in  an  able  argument,  rested  his  main  con- 
tention upon  two  alleged  errors  in  the  charge 
of  the  court:  (1)  Because  his  honor  erred  in 
Instructing  the  Jury  that  the  burden  of  proof 
upon  the  issue  was  on  the  plaintiff.  (2)  Be- 
cause his  honor  in  his  charge  failed  to  ex- 
plain fully  to  the  Jury  the  doctrine  of  *'res 
ipsa  loquitur."  It  has  never  been  decided 
in  this  state  that,  where  the  principle  of 
''res  ipsa  loquitur"  applied,  its  effect  was  to 
shift  the  burden  of  proof  upon  the  issue  of 
negligence.  In  an  action  for  damages  for 
death  by  wrongful  act,  the  burden  is  on  the 
plaintiff,  upon  the  issues  of  negligence  and 
damages  (the  only  issues  in  this  case),  and 
if  an  accident  happened  out  of  the  ordinary, 
our  court  has  never  said  that  this  circum- 
stance established  the  plaintifTs  case,  and 
shifted  the  burden  of  proof  upon  the  issue 
over  to  the  defendant.  In  those  cases  where 
the  doctrine  is  applied,  this  court  regards 
it  as  purely  evidential,  and  the  inference  to 
be  drawn  from  the  fact  of  the  accident  is 
some  evidence  which  the  court  permits  to  go 
to  the  Jury  upon  the  question  of  negligence, 
and  the  plaintiff  is  not  required  to  prove  the 
actual  facts  showing  the  particulars  wherein 
the  defendant  was  negligent,  but  there  is 
no  presumption  raised  whereby  the  burden 
of  proof  is  shifted.  "Res  ipsa  loquitur**  does 
not  dispense  with  the  rule  that  he  who  al- 
leges negligence  must  prove  it  It  is  simply 
a  mode  of  proving  negligence,  and  does  not 
change  the  burden  of  proof.  Labatt,  Master 
&  Servant  §  834;  Womble  v.  Grocery  Co., 
185  N.  O.  481,  47  S.  B.  403;  Stewart  v.  Car- 
pet Co.,  138  N.  C.  67,  50  S.  E.  562.  In  the 
latter  case,  Mr.  Justice  Walker  says:  "The 
law  attaches  no  special  weight  as  proof  of 
the  fact  of  an  accident  but  holds  it  to  be 
sufficient  for  the  consideration  of  a  Jury, 
even  in  the  absence  of  any  additional  evi- 
dence." We  think  the  Jury  had  before  them  ' 
all  the  circumstances  connected  with  the 
accident  and  doubtless  gave  them  such 
weight  as  they  thought  proper,  and  they 
seem  to  have  drawn  from  the  fact  of  an 
accident  no  inference  of  negligence. 

As  to  the  other  contention  of  the  plain- 
tiff, we  think  it  cannot  be  sustained.  The 
doctrine  that  "the  thing  speaks  for  itseir* 
relates  solely  to  the  evidence  which  may  go 
to  the  Jury  as  some  proof  of  an  alleged  fact 
It  was  therefore  the  plaintiff's  duty,  if  he 
desired  the  court  to  charge  upon  this  phase 
of  the  evidence  more  particularly,  to  hand 
up  a  prayer  for  instructions  to  that  effect 
This  the  plaintiff  failed  to  do.  He  cannot 
now  be  heard  to  complain  for  the  alleged 


omission  of  his  honor  to  charge  upon  that 
particular  feature  of  the  evidence,  which  the 
plaintiff  himself  did  not  regard  of  sufficient 
importance  to  call  attention  to  by  appro- 
priate prayers  for  instruction.  The  charge 
of  the  able  and  careful  Judge  who  presided 
in  the  court  below  has  been  closely  examined. 
It  appears  to  us  to  fully  cover  the  controver- 
sy, and  to  be  a  very  clear  and  correct  sum- 
ming up  of  the  contentions  of  the  parties 
and  the  law  applicable  to  the  case.  We  find 
no  error  in  it  The  Judgment  is  affirmed. 
Affirmed. 


cm  N.  C.  49) 

EDWARDS  V.  CAROLINA  &  N.  W.  R.  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  22, 
1905.) 

1.  Railboads — Cbossino   Accidbitt — ^Actions 
— Instbuctions. 

In  an  action  for  deatb  at  a  railroad  crossing 
while  deceased  was  trying  to  cross  between  two 
sections  of  a  train,  an  Instruction  that  it  was 
defendant's  duty  "to  ring  the  bell  or  blow  the 
whistle,"  or  to  give  other  suitable  and  sufficient 
signals  and  warnings  of  the  approach  of  its 
train  while  moving  the  same  in  its  yards,  and  to 
use  all  proper  and  reasonable  efforts  to  avoid 
injuring  any  party  who  might  be  in  its  yards 
on  legitimate  business,  etc.,  was  not  objection- 
able, as  contradictoiy,  in  that  the  first  part 
was  in  the  alternative,  while  the  second  part 
required  both  the  giving  of  signals  and  the 
taking  of  precautions. 

2.  SAiix — Use  of  Cbossingb. 

In  an  action  for  death  at  a  railroad  cross- 
ing, an  instruction  that  use  of  the  highways 
belongs  as  much  to  the  public  as  the  track  does 
to  the  railroad  company,  and  that  for  the  com- 
pany to  block  the  highway  without  absolute 
necessity,  or  to  render  its  use  so  dangerous  as  to 
deter  the  traveling  public  or  to  keep  them  in  fear 
of  life  or  limb,  would  be  a  material  or  unlawful 
interference  with  their  rights,  and  would  con- 
stitute evidence  of  negligence,  was  correct 

[Ed.  Note. — For  cases  in  point  see  voL  41, 
Cent  Dig.  Railroads,  §  9fii.I 

8.  Sams — Oontbibutobt  Nboligenob. 

A  request  to  charge  that  defendant  railroad 
company  was  not  guil^  of  any  negligence,  caus- 
ing the  death  of  plaintiff's  intestate,  if  intestate 
was  guilty  of  conduct  recited  which  amounted 
to  contributory  negligence,  was  properly  re- 
fused. 
4.  Trial  —  Retusal  of  Rsqxtest  —  Cuaivo 

Ebbob. 

A  finding  that  intestate  was  guilty  of  con- 
tributory negligence  cured  error  in  the  refusal 
of  a  prayer  on  such  issue. 

[Ed.  Note. — For  cases  in  point,  see  voL  8» 
Cent  Dig.  Appeal  and  Error,  f  4230.] 

Appeal  from  Superior  Court  Lincoln  Coun- 
ty; Cooke,  Judge. 

Action  by  R  &  Edwards,  as  administrator, 
etc.,  against  the  Carolina  &  Northwestern 
Railroad  Company.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

J.  H.  Marion  and  C  B.  Cbilds,  for  ap- 
pellant   D.  W.  Robinson,  for  appellee. 

CLARK,  O.  J.  At  lincolnton  Station  the 
defendant's  tracks  are  on  tbe  north  side  of 
the  depot  end  those  of  the  Seaboard  Air 
Line  Railway  are  parallel  and  on  tbe  south 
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side.  On  the  day  In  qnestlon  a  long  freight 
train  had  come  In  on  the  defendant's  track, 
and  had  been  engaged  In  unloading  and  shift- 
ing some  half  hoar,  when  the  passenger  train 
came  in  on  the  other  road.  Thereupon  the 
defendant's  freight  train  was  "cut  open" 
where  the  street  leading  to  the  town  crossed 
its  track.  This  street  was  then  used,  and 
had  been  for  many  years,  as  the  main  and 
only  thoroughfare  to  and  from  the  trains 
and  depot  After  being  left  open  a  short 
while,  half  the  width  of  the  street  or  less,  and 
before  the  Seaboard  passenger  train  had  left, 
this  interval  in  the  defendant's  freight  train 
was  closed  to  three  or  four  feet  in  width. 
The  plaintiff's  Intestate,  who  was  the  mall 
carrier  between  the  station  and  the  post 
office  (which  was  on  the  north  side),  came 
from  the  Seaboard  train  pushing  a  wheel- 
barrow loaded  with  mall.  He  threw  the  mail 
across  the  opening,  it  being  too  narrow  for 
his  wheelbarrow,  and  then  was  trying  to 
cross  through  himself,  when  the  train  came 
back  and  killed  him.  The  defendant  made 
the  usual  motion  in  negligence  cases  to  take 
the  case  from  the  jury,  but  his  first  excep- 
tion for  refusal  of  a  nonsuit  needs  no  dis- 
cussion. 

The  second  exception  is  because  the  court 
charged  tjbe  jury  that  "it  is  the  duty  of  the 
defendant's  engineer  or  fireman  to  ring  the 
bell  or  sound  the  whistle,  or  to  give  other  suit- 
able and  sufficient  signals  and  warnings  of  the 
approach  of  its  train,  while  moving  its  trains 
in  its  yards,  and  to  use  all  proper  and  reason- 
able efforts  to  avoid  injuring  any  party  who 
may  be  in  its  yards  on  legitimate  business ;  and 
if  the  jury  find  from  the  greater  weight  of  evi- 
dence that  the  defendant  failed  to  give  such 
signal  and  take  such  precautions,  and  the 
said  acts  on  the  part  of  the  defendant  re- 
sulted in  the  killing  of  the  plaintiff's  intes- 
tate, they  should  answer  the  first  issue  'Yes.' 
Smith  V.  Railroad,  182  N.  O  824,  44  S.  BL 
068.'*  The  defendant  insists  that  this  is  con- 
tradictory, because  the  first  part  of  the  in- 
struction is  in  the  alternative,  ''ringing  or 
■oundlng  the  whistle,"  and  in  the  second  part 
"giving  the  signal  and  take  such  precautions." 
But  we  do  not  so  find  it  The  latter  part 
says  "signal  and  precautions,"  which  is  mere- 
ly the  equivalent  of  the  alternative  "signal" 
and  "proper  and  reasonable  effort"  to  avoid 
injury  to  others  mentioned  in  the  first  part 
of  that  instruction. 

The  third  exception  is  to  the  following  in- 
struction: "The  use  of  the  highways  and 
streets  by  the  traveling  public  belongs  as 
much  to 'the  public  as  the  track  does  to  the 
railway  company;  and  for  the  company  to 
blodc  up  the  highway  without  absolute  ne- 
cessity, or  to  render  Its  use  so  dangerous  as 
to  deter  the  traveling  public,  or  to  keep  them 
in  constant  fear  of  life  and  limb,  would  be  a 
material  and  unlawful  interference  with  their 
rights;  and  if  the  jury  find,  from  the  greater 
weight  of  the  evidence,  that  the  def aidant  in 
this  case  so  blocked  up  and  obstructed  a  pub- 


lic highway  in  the  town  of  Llncolnton,  this 
would  be  evidence  of  negligence,  and  if  such 
negligence  caused  the  killing  of  the  plain- 
tiff's intestate,  then  the  jury  will  answer  the 
first  issue  'Tes.'  Norton  v.  Railroad,  122  N.  a 
910,  29  &  E.  8B6."  But  we  think  it  a  correct 
statement  of  the  law,  and  this  also  disposes 
of  the  fourth  exception. 

The  fifth  exception  to  a  refusal  of  a  prayer 
as  to  contributory  negligence  need  not  be  con- 
sidered; for,  if  it  were  conceded  to  have  been 
error  to  refuse  it  the  jury  cured  such  error 
by  its  finding  that  the  plaintiff's  intestate  was 
guilty  of  contributory  negligence.  It  is  true 
this  prayer  was  that  the  defendant  was  not 
guilty  of  any  negligence,  if  the  intestate  was 
guilty  of  conduct  recited  which  would  amount 
to  contributory  negligence,  and  was  properly 
refused  on  that  ground.  There  was  confilct- 
Ing  evidence  as  to  whether  the  fiagman  told 
the  plaintiff's  intestate  to  pass  through,  or 
told  him  not  to  do  so,  and  whether  the  train 
came  back  on  a  signal  or  not  The  jury 
found  on  the  first  of  these  propositions  that 
the  Intestate  was  guilty  of  contributory  neg- 
ligence in  trying  to  pass  through  the  narrow 
opening,  but  further  found  that  there  was 
negligence  in  moving  the  train  back  and  clos- 
ing the  gap  without  warning  to  the  intestate 
of  such  movement  and  that  this  negligence 
was  the  proximate  cause  of  his  death.  The 
judge  told  the  jury  that  if  they  should  "find 
that  notwithstanding  the  negligence  of  the 
intestate  in  entering  upon  the  crossing,  the 
defendant  by  the  exercise  of  ordinary  and 
reasonable  care  in  the  movement  of  its  train, 
could  have  avoided  striking  the  intestate, 
then  they  should  answer  the  third  issue 
•Yes.'- 

The  case  was  fully  and  very  ably  argued 
here  on  both  sides,  but  on  full  examination 
of  the  whole  case  we  think  that  the  judgment 
below  should  be  affirmed. 

Affirmed. 

(1»  N.  a  484) 

In  re  POPE'S  WILU 
(Supreme  Court  of  North  Carolina.    Nov.  IS. 
^  1905.) 

Wills  —  Bxjbcutiow  —  Witnesses  —  Sub- 
scription. 

Where  a  witness  to  a  will  took  part  in  the 
physical  act  of  writing  her  name  as  a  witness, 
by  holding  the  pen  while  the  name  was  written 
by  another  at  her  direction,  which  was  done 
animo  testandl,  at  the  testator's  request  and 
in  his  presence,  she  was  an  effectual  subscribing 
witness  to  the  will,  though  she  was  able  at  the 
time  to  write  her  own  name. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  49, 
Cent  Dig.  Wills,  f  822.] 

Appeal  from  Superior  Court  Iredell  County; 
Long,  Judge. 

Application  for  probate  of  the  will  of  Eli- 
jah Pope,  deceased.  From  a  decree  denying 
probate,  Charles  Pope  appeals.    Reversed. 

Issue  devisavit  vel  non  on  a  paper  writing 
propounded  as  the  will  of  Elijah  Pope,  de- 
ceased*   transferred    from    the    clerk,    and 
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heard  before  the  judge  and  a  Jury  In  the 
superior  court  There  was  testimony  to  the 
effect  that  there  were  present  at  the  execu- 
tion of  the  paper  the  alleged  testator,  D.  J. 
Fulbright,  a  Justice  of  the  peace,  Martin  Mil- 
ler, Gandace  Pope,  and  Charlie  Pope.  D.  J. 
Fulbright  prepared  the  paper,  and  same  was 
signed  by  Elijah  Pope  as  his  last  will  and 
testament  in  the  presence  of  two  witnesses. 
Martin  Miller  signed  his  name  as  subscrib- 
ing witness,  and  then  wrote  the  name  of  the 
other  witness,  Gandace  Pope,  who  held  the 
pen  while  this  was  done,  and  who  had  been 
requested  by  the  testator  to  subscribe  as  the 
other  witness.  Martin  Miller,  one  of  the 
subscribing  witnesses,  testified  to  the  exe- 
cution of  the  paper  writing  by  Elijah  Pope, 
and  that  he  signed  as  subscribing  witness, 
and  in  reference  to  Gandace  Pope,  who  sign- 
ed as  witness,  said:  "Gandace  asked  me  to 
write  her  name.  She  had  hold  of  the  pen  all 
the  time  I  was  writing  her  name.  She  and 
the  old  man  asked  me  to  write  her  name." 
Gandace  Pope  testified:  "I  am  daughter 
of  Elijah  Pope,  and  liyed  with  him.  I  was 
there  the  latter  years  of  his  Ufa  Mr.  Ful- 
bright came  over.  Father  sent  for  him.  Got 
there  about  dusk.  Martin  Miller  was  there. 
Father  signed  the  paper.  I  signed  it  Father 
asked  me  to  sign  it  My  name  is  G.  L.  Pope. 
I  had  hand  on  the  pen.  I  signed  it  Nobody 
held  my  hand.  When  I  signed  it  I  was  stand- 
ing at  Martin's  back.  He  was  sitting  at  a 
chair  at  a  table.  He  had  the  pen.  I  held 
the  pen  at  the  end.  In  this  way  my  name 
was  put  to  the  will.  I  asked  him  to  hold  the 
pen.  My  daddy  was  sitting  there.  Mr.  Ful- 
bright was  there.  Father  was  84  years  old 
at  the  time.  He  seemed  like  he  always  did. 
He  died  about  10  months  after  that,  I  think; 
am  not  certain.  He  complained  of  heart- 
bum;  went  off  to  the  bottoms  and  died  there; 
died  suddenly,  don't  know  what  was  the  mat- 
ter with  him.  His  mind  was  good  as  usual" 
It  was  also  in  evidence  that  Gandace  Pope 
could  write.  After  the  witnesses  to  the  pa- 
per writing  had  testified,  the  propounders  of- 
fered the  same  as  the  will  of  Elijah  Pope. 
The  caveators  objected,  for  that  the  subscrib- 
ing witness  G.  L.  Pope  stated  that  she  could 
write,  but  did  not  herself  subscribe  her 
name,  but  authorized  the  other  witness,  Mil- 
ler, to  write  her  name,  and  she  held  the  end 
of  the  pen  while  he  wrote  her  name,  and  that 
therefore  she  did  not  subscribe  her  name 
agreeably  to  the  requirements  of  the  statute. 
The  objection  was  sustained.  The  propound- 
er  excepted,  and  from  Judgment  against  him 
appealed. 

Lu  0.  Caldwell  and  Z.  V.  Long,  for  appel- 
lant J.  B.  Gonnelly  and  R.  B.  McLaughlin, 
for  appellees. 

HOKE,  J.  The  point  which  the  parties  de- 
sired and  intended  to  present  and  which  the 
record  does  present  is  thus  stated  in  the  case 
on  appeal:  '*The  only  question  is  as  to  the 
attestation  of  the  will  by  one  of  the  subscrib- 


ing witnesses,  G.  L.  Pope;  her  name  appear- 
ing thereon  in  the  normal  handwriting  of 
the  other  subscribing  witness,  M.  L.  Mil- 
ler, and  nothing  appearing  oe  the  face  of  the 
paper  to  show  that  Miller  had  authority  to 
sign  her  name,  or  that  the  subscription  is  not 
in  her  handwriting,  except  from  the  evidence 
which  is  set  forth  in  the  case."  On  that 
question  the  court  is  of  opinion  that  there 
was  error  in  the  ruling  of  the  Judge  below; 
and  on  the  testimony  presented,  if  believed 
by  the  Jury,  the  paper  writing  was  properly 
proven  as  the  last  will  and  testament  of 
Elijah  Pope.  In  construing  the  statute  as  to 
written  wills,  with  witnesses,  it  is  accepted 
law  that  the  witness  must  subscribe  his  name 
to  the  paper  writing  animo  testandi,  in  the 
presence  of  the  testator,  and  after  the  testa- 
tor has  himself  signed  the  same.  Ragland  v. 
Huntingdon,  23  N.  G.  563;  In  re  Gox's  Will, 
46  N.  G.  321;  Ghase  v.  Kittredge,  93  Mass.  4B, 
87  Am.  Dec.  687.  And  it  has  been  long  estab- 
lished that  the  witness  may  properly  sub- 
scribe by  making  his  mark.  Pridgen  v. 
Prldgen,  35  N.  C.  259 ;  Devereux  y.  McMahon,\ 
108  N.  G.  134,  12  S.  E.  9Q2,  12  L.  R,  A.  205. 
Some  of  the  courts  have  also  decided  that  the 
witness  may  subscribe  by  causing  a  third  per- 
son to  write  the  name  of  the  witness  in  his 
presence  and  that  of  the  testator,  and  with- 
.  out  such  witness  taking  any  physical  part  in 
the  act  Jesse  v.  Parker,  6  Grat.  57,  52  Am. 
Dec.  102;  Smythe  y.  Irick,  46  S.  O.  299,  24 
S.  E.  69,  32  L.  R  A.  77,  57  Am.  St  Rep.  684. 
And  the  courts  of  New  Hampshire,  Kentucky, 
Kansas,  and  some  recent  decisions  in  New 
York  are  to  the  same  effect  There  is  strong 
authority  to  the  contrary.  Riley  v.  Riley, 
36  Ala.  496;  Simmons  v.  Leonard,  91  Tenn. 
183,  18  S.  W.  280,  30  Am.  St  Rep.  875;  Mo- 
Farland  v.  Bush,  94  Tenn.  538,  29  S.  W.  899, 
27  L.  R  A.  662,  45  Am.  St  Rep.  760;  Horton 
v.  Johnson,  18  Ga.  396.  Our  own  court  does 
not  seem  to  have  passed  on  this  question  di- 
rectly, and  it  is  not  necessary  to  do  so  in  the 
case  before  us;  for  the  evidence  is  to  the 
effect  that  Gandace  Pope  held  the  pen  during 
the  entire  time  her  name  was  being  written. 
The  witness  took  part  in  the  physical  act  of 
writing  her  name  animo  testandi,  in  the  pres- 
ence of  the  testator,  at  his  request  and  thus 
fulfills  every  requirement  for  an  effectual 
subscribing  witness  to  a  will.  Such  require- 
ment is  stated  by  an  approved  writer  as  fol- 
lows: "A  person,  to  become  a  subscribing 
witness  to  a  will,  must  sign  his  name  or  make 
his  mark,  or  do  some  physical  act  affixing 
or  recognizing  his  name,  which  he  intended 
as  a  subscription."  Martindale  on  Gonvey- 
ancing  (2d  Ed.)  p.  664.  And  in  Underhill  on 
Wills,  vol  1,  p.  274,  it  is  said  that  not  only  a 
mark  with  the  name  of  the  witness  attached, 
but  anything  that  the  witness  shall  write 
with  intent  that  it  shall  stand  for  his  name, 
shall  be  a  valid  signing  by  him.  It  has  also 
been  held  that  if  the  witness  puts  his  name 
to  the  paper  animo  testandi,  he  may  sub- 
scribe by  affixing  bis  initials,  and  his  hand 
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may  be  even  gnlded  by  another.  If  tbe  wit* 
ness  can  effectaally  subscribe  in  the  many 
modes  suggested,  it  would  seem  that  he  could 
do  BO  when  he  holds  the  pen  while  his  entire 
name  and^  full  signature  is  written. 

The  only  reason  suggested  against  the  ra* 
lldity  of  this  attestation  is  the  fact  that  the 
witness  was  able  to  write  herself,  and  It  is 
contended  that  this  kind  of  signature  is  only 
sanctioned  when  the  witness  Is  unable  to 
write,  or,  at  most,  when  temporarily  disabled. 
But  the  authorities  do  not  support  this  posi- 
tion. As  a  matter  of  fact,  In  most  cases 
where  the  witness  has  been  permitted  to  sub- 
scribe in  this  way,  he  was  unable  to  write; 
but  this  fact  was  not  regarded  as  essential 
and  should  not  be  controlling.  One  principal 
purpose  in  requiring  the  attestation  of  wills 
Is  to  surround  the  testator  with  witnesses  who 
are  charged  with  the  present  duty  of  noting 
his  condition  and  mental  capacity.  Another 
Is  to  Insure  the  Identity  of  the  Instrument 
and  to  prevent  the  fraudulent  subst^tutloii 
of  another  document  at  the  time  of  its  exe- 
cutloa  Taking  part  In  some  physical  act 
In  the  presence  of  the  testator  by  which  the 
name  of  the  witness  is  affixed  to  the  Instru- 
ment anlmo  testandl  Is  the  essential  feature 
of  the  requirement  In  re  Oox's  Will,  supra. 
It  Is  always  desirable  that  a  witness  who  can 
write  bis  name  should  be  selected,  and  that 
he  should  write  the  signature  In  his  own 
hand;  but  this  is  a  matter  of  convenience  In 
tbe  probate  of  the  paper,  more  particularly 
In  case  of  the  deatiti  of  the  witness,  and  does 
not  bear  with  special  force  on  the  act  of  exe- 
outlonr-the  res  gests.  Thus,  In  Harrison  v. 
Elvln,  4S  Bng.  Com.  Law,  668,  where  It  was 
urged  upon  the  court  that  only  a  witness  who 
ooold  write  should  be  allowed  as  a  subscrib- 
ing witness,  because  otherwise  the  signature 
conld  not  be  proved  after  his  death,  Lord 
Denman  rejected  the  suggestion  as  control- 
ling, saying  that  this  was  only  an  Inconven- 
ience and  likely  to  arise  In  any  kind  of  an 
attestation.  It  Is  not  of  the  first  importance^ 
therefore^  whether  the  witness  could  or  could 
not  write,  and  the  authorities  are  to  the  ef- 
fect that  to  become  an  effectual  subscribing 
witness  by  making  a  mark,  or  in  the  other 
ways  suggested,  it  is  not  necessary  to  show 
as  a  prerequisite  that  the  witness  was  un- 
able to  write.  In  Martlndale  on  Gonveyan- 
cing,  f  190,  it  is  said:  "It  may  be  observed 
that  it  is  not  necessary  that  a  party  should 
sign  his  name;  but  his  mark  is  sufficient, 
though  he  should  be  able  to  write."  ta  8 
Washburn  on  Real  Property,  286,  we  find  it 
stated  as  follows:  "Affixing  his  mark  by  the 
grantor  against  his  name,  though  written  by 
another,  is  a  signing,  though  it  do  not  appear 
that  he  cannot  read  or  write."  These  author^ 
itles  are  dted  with  approval  in  Devereux  y. 
McMahon,  108  N.  a  142,  14i,  12  &  B.  902,  12 
L.  R.  A.  205w  In  1  Williams  on  Bxecutors» 
134,  it  is  said  that  the  decisions  on  the  con- 
struction of  the  statute  of  frauds  appear  to 
make  it  clear  that  in  case  of  the  witness,  as 
well  as  the  testator,  the  subscription  by  mark 
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is  sufficient,  notwithstanding  the  witness  is 
able  to  write.  In  Jesse  v.  Parker,  supra.  It 
is  not  stated  that  the  witness  could  not  write; 
and  in  Smythe  v.  Irlck,  supra,  it  expressly 
appears  that  the  witness  could  write,  and 
it  was  held  that  this  fact  did  not  affect  the 
principla  It  will  be  noted  that  these  two 
last  cases  are  from  courts  which  maintain 
the  position  that  a  subscription  can  be  made 
without  any  physical  or  manual  act  by  the 
witness  at  all;  but  they  are  apt  as  authori* 
ties  on  the  position  now  being  maintained. 
The  point  is  expressly  decided  against  the 
position  of  the  caveators  in  Baker  v.  Den- 
ing,  85  E.  C.  L.  335,  8  AdoL  &  Ellis,  94. 
The  witness  Oandace  Pope  having  taken  part 
in  the  physical  act  of  writing  her  name  as 
witness,  and  this  having  been  done  anlmo 
testandl^  at  the  request  of  the  testator,  and 
in  his  presence,  the  court  is  of  opinion  that 
she  is  an  effectual  subscribing  witness  to  the 
will,  and  that  this  result  Is  not  affected  by 
the  fact  that  such  witness  was  at  the  time 
able  to  write  her  own  name. 

There  was  error  in  the  ruling  of  the  court, 
and  a  new  trial  is  awarded. 

New  triaL 

aM  N.  c.  IB) 
BUNKER  V.  BUNKER  et  aL 

(Supreme  Ck>ort  of  North  Carolina.    Nov.  18, 
1905.) 

1.  JuDQMSNT— Res  Judicata. 
On  an  application  for  construetliHi  of  a 

will  and  for  an  accounting,  a  claim  for  costs 
in  a  prior  suit  and  interest  was  filed  as  a  lien 
on  certain  real  estate  belonging  to  the  estate, 
payable  out  of  rents  and  profits  by  B.  It  was 
first  allowed,  bat  afterwards  omitted  from  the 
report  of  a  referee  under  order  of  court,  to 
which  omission  plaintiff  excepted.  Tbe  excep- 
tions were  overruled  and  a  final  Judgment  was 
rendered,  which  did  not  In  terms  include  such 
costs,  etc.,  but  provided  that  plaintiff  should 
only  recover  a  certain  sum  and  the  ''costs*'  of 
the  action.  No  exception  was  entered  or  appeal 
taken  from  this  judgment,  and  the  amount  re- 
covered and  the  costs  were  paid.  Held,  that 
such  judgment  was  res  judicata  of  B.'s  liability 
to  pay  the  costs  of  sudi  former  suit  from  the 
assets  of  the  estate.  

2.  SAiiB — Reopening. 

Where  a  judgment  was  rendered,  and  no 
exception  was  entered,  no  appeal  taken,  and 
the  amount  recovered  and  the  costs  paid,  the 
vitality  of  the  suit  and  of  the  judgment  was 
fully  spent,  and  the  latter  could  not  be  reopened 
or  the  suit  revived. 

Xppeal  from  Superior  Oourt,  Surry  Ckranty; 
O.  H.  Allen,  Judge. 

Action  by  0.  W.  Bunker,  as  administrator 
with  the  will  annexed  of  the  estate  of  Chang 
Bunker,  deceased,  etc,  against  Adelaide  Bun- 
ker and  others,  for  an  accounting.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Plaintiff,  a  W.  Bunker,  in  behalf  of  him- 
self and  as  administrator  with  the  will  an- 
nexed of  his  father,  Chang  Bunker,  and  as 
guardian  of  Hattle  Bunker,  another  child, 
brought  this  action  against  the  defendant 
Adelaide  Bunker,  widow  of  Chang  Bunker, 
for  a  constructloa  of  his  will  and  an  account* 
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Ing  in  respect  to  certain  rents  and  profits 
received  from  the  lands  devised  to  her  and 
others  in  her  husband*s  will.  Her  codefend- 
ants  are  the  other  children  of  the  testator 
and  the  husbands  of  those  who  are  married. 
The  clause  of  the  will  in  question  provided 
that,  if  the  rents  and  profits  of  his  lands 
should  be  more  than  is  necessary  for  the  sup- 
port of  his  "single  and  infant  children  and 
his  wife,"  the  residue  should  be  equally  di- 
vided among  all  his  children.  The  court  at 
August  term,  1886,  construed  the  will,  and 
ordered  a  reference  to  R.  S.  Folger  to  take 
and  state  an  account  of  rents  and  profits  in 
the  hands  of  the  defendant  Adelaide  Bunker, 
and  to  ascertain  and  r^ort  the  residue,  if 
any,  going  to  the  children.  The  referee  re- 
ported, and,  among  other  items  of  the  ac- 
count, charged  the  said  defendant  with  the 
sum  of  $525.15,  amount  of  costs  paid  in  the 
suit  of  Jones  v.  Bunker,  concerning  a  part 
of  the  land,  and  interest  on  the  same,  $367.68* 
Defendant  Adelaide  Bunker  excepted  to  this 
charge.  The  court.  Judge  Boykin  presiding, 
at  the  spring  term,  1893,  overruled  this  ex- 
ception, and,  having  sustained  certain  otter 
exceptions  of  the  said  defendant,  recommit- 
ted the  case,  with  directions,  to  the  referee, 
to  the  end  that  the  account  might  be  cor- 
rectly taken  and  the  true  balance  ascertained 
according  to  law.  A  new  account  was  taken 
and  stated  by  the  referee  and  reported  to  the 
court  In  this  account  the  said  defendant 
was  again  charged  with  the  costs  paid  by 
C.  W.  Bunker  in  the  suit  of  Jones  v.  Bunker, 
to  be  paid  out  of  the  rents  and  profits  of  the 
land.  To  this  there  was  no  exception,  but 
exceptions  were  filed  to  other  Items,  and  at 
the  hearing,  fall  term,  18d5,  the  court,  having 
considered  the  exceptions,  and  concluding 
that  the  account  had  been  taken  on  a  wrong 
principle,  set  it  aside  and  ordered  a  new  ac- 
count, to  be  taken  In  accordance  with  the 
directions  then  given.  The  referee  reported, 
and  in  the  account  stated  by  him  failed  to 
charge,  or  to  make  any  reference  to,  the  item 
of  costs  In  the  suit  of  Jones  v.  Bunker.  Among 
other  exceptions  of  plalntifls  to  this  report, 
not  necessary  to  be  stated,  was  the  following: 
That  the  referee  failed  to  find  the  amount, 
1525.16,  paid  by  O.  W.  Bunker  as  costs  in  the 
case  of  Jones  v.  Bunker,  with  interest  on  the 
same,  as  heretofore  found  by  the  referee  to 
be  due  0.  W.  Bunker,  to  be  a  first  lien  on 
said  estate,  or  to  be  first  paid  out  of  the  rents 
and  profits  of  the  land  described  in  the  plead- 
ings in  this  case.  At  the  November  term, 
1900,  the  court.  Judge  Tlmberlake  presiding, 
after  sustaining  one  of  defendant's  excep- 
tions to  the  report  and  overruling  others, 
and  after  overruling  all  of  plalntilf's  excep- 
tions. Including,  of  course,  the  one  as  to  the 
costs  in  the  suit  of  Jones  v.  Bunker,  "adjudged 
that  the  heirs  at  law  of  Chang  Bunker  [plain- 
tiffs and  defendants,  who  are  named  in  the 
Judgment]  recover  the  sum  of  $801.51,  with 
Interest  thereon  from  the  date  of  the  pay- 
ment, and  also  the  costs  of  the  case,  to  be 
(taxed  Ixy  the  clerk.**    There  waa  no  excep- 


tion to  this  judgment,  and  no  appeal  there- 
from. The  case  disappeared  from  the  trial 
uoc*».et  and  was  transferred  to  the  judgment 
docket  The  amount  of  the  judgment  was 
fully  paid,  as  counsel  admitted  in  this  court 
At  fall  term,  1904,  on  motion  of  the  plaintiffs, 
after  notice,  the  court  ordered  the  case  to  be 
reinstated  for  further  proceedings.  After  re- 
citing that  at  spring  term,  1893,  the  plaintiff 
had  been  allowed  by  the  court,  upon  the  re- 
port of  the  referee,  the  amount  of  the  costs 
in  Jones  v.  Bunker,  and  that  there  had  been 
no  return  or  report  of  rents  and  profits  by 
defendant  Adelaide  Bunker  since  1897,  the 
court  ordered  a  reference  for  the  purpose  of 
having  taken  and  stated  an  account  of  rents 
and  profits  since  that  time,  and  directed  that 
the  amount  of  the  costs  in  Jones  v.  Bunker, 
so  allowed  by  the  referee  and  court  at  a 
former  term,  be  paid  out  of  any  surplus  of 
rents  and  profits.  The  defendants  excepted 
to  this  order  and  appealed,  for  the  following 
reason^,  among  others:  (1)  That  the  order  is 
not  supported  by  the  record;  (2)  that  the 
order  reinstating  the  cause  is  erroneous,  the 
judgment  of  Judge  Tlmberlake  being  final; 
(3)  that  the  order  recommitting  to  a  referee 
the  claim  of  plaintiff,  O,  W.  Bunker,  for  the 
costs  in  the  suit  of  Jones  v.  Bunker,  is  erro- 
neous, as  this  item  was  presented  by  the  ex- 
ceptions to  the  report  heard  before  Judge 
Tlmberlake,  and  passed  on  by  him,  and  no 
exceptions  were  filed  to  his  judgment 

Garter  &  Lewellyn  and  Manly  &  Hendren, 
for  appellants.  WatBon»  Buxton  &  Watson, 
for  appellee. 

WALKER,  J.  (after  stating  the  case).  There 
were  several  important  questions  discussed 
In  this  case,  but  the  only  one  we  need  con- 
sider is  that  which  relates  to  the  nature  and 
legal  effect  <tf  the  judgment  rendered  at  No- 
vember terniv  1900,  when  Judge  Tlmberlake 
presided.  If  It  was  a  final  judgment  the 
plaintiffs  cannot  be  heard  upon  any  matter 
which  was  litigated  in  the  action  and  which 
was  necessarily  determined  by  it  In  such  a 
case  the  matter  in  dispute  having  passed  in 
rem  judlcatam,  the  former  decision  is  con- 
clusive between  the  parties,  if  either  at- 
tempts by  commencing  another  action  or  pro- 
ceeding to  reopen  the  question.  This  doc- 
trine is  but  an  outgrowth  of  the  familiar 
maxim  that  a  man  shall  not  be  twice  vexed 
for  the  same  cause,  and  the  other  wholesome 
rule  of  the  law  that  it  is  the  Interest  of  the 
state  that  there  be  an  end  of  litigation,  and 
consequently  a  matter  of  public  concern  that 
solemn  adjudications  of  the  courts  should  not 
be  disturbed.  Broom's  Legal  Maxims  (Sth 
Kd.)  890,  831.  'If,"  says  Lord  Kenyon,  "an 
action  be  brought  and  liie  merits  of  the  ques- 
tion be  discussed  between  the  parties,  and  a 
final  judgment  obtained  by  ^ther,  the  parties 
are  concluded,  and  cannot  canvass  the  same 
question  in  another  action,  although,  perhaps, 
some  objection  or  argument  might  have  been 
urged  upon  the  first  trial  which  would  have 
led  to  a  different  judgment**    Qreathead  T, 
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Bromley,  7  Durnf .  &  Bast  (7  T.  R.)  546.  And 
again  in  another  case  he  says:  "After  a  re- 
covery by  process  of  law  there  must  be  an 
end  of  litigation.  If  it  were  otherwise,  there 
would  be  no  security  for  any  person,  and 
great  oppression  might  be  done  under  the 
color  and  pretense  of  law."  Marriott  v. 
Hampton,  7  Durnf.  &  East,  269.  ''Good  mat- 
ter must  be  pleaded  [or  brought  -forward]  in 
good  forme,  in  apt  time,  and  in  due  order; 
otherwise,  great  advantage  may  be  lost" 
Ck>ke,  d03b.  If  there  be  any  one  principle  of 
law  settled  beyond  all  dispute,  it  is  this: 
that  whensoever  a  cause  of  action,  in  the  lan- 
guage of  the  law,  'transit  In  rem  judlcatam," 
and  the  Judgment  thereupon  remains  in  full 
force  and  unreversed,  the  original  cause  of 
action  is  merged  and  gone  forever ;  and  so  it 
is,  also,  that  if  the  plaintiff  had  an  opportu- 
nity of  recovering  something  in  litigation  for- 
merly between  him  and  his  adversary,  and 
but  for  the  failure  to  bring  it  forward  or  to 
press  it  to  a  conclusion  before  the  court  he 
might  have  recovered  it  in  the  original  suit 
Whatever  does  not  for  that  reason  pass  into 
and  become  a  part  of  the  adjudication  of  the 
court  is  forever  lost  to  him.  U.  S.  v.  Leffler, 
11  Pet  101,  9  li.  Ed.  642.  Judge  Willes  thus 
states  the  rule:  "Where  the  cause  of  action 
Is  the  same,  and  the  plaintiff  has  had  an  op- 
portunity in  the  former  suit  of  recovering 
that  which  he  seeks  to  recover  in  the  second, 
the  former  recovery  is  a  bar  to  the  latter 
action."  Nelson  v.  Couch,  15  0.  B.  (N.  S.) 
108  (s.  e,  109  E.  C.  U  R.  108).  These  princi- 
ples have  been  fully  adopted  by  us,  as  will 
appear  in  the  case  of  Tyler  v.  Capeheart,  125 
N.  C.  64,  34  8.  E.  108,  where  the  doctrine  as 
to  the  plea  of  former  Judgment  is  concisely 
and  accurately  stated  as  follows:  "The  con- 
troverted point  in  that  case  [Wagon  Co.  v. 
Byrd,  119  N.  C.  460,  26  S.  B.  144]  was  wheth- 
er a  Judgment  was  an  estoppel  as  to  the  Is- 
Bues  raised  by  the  pleadings,  and  which  could 
be  determined  In  that  action,  or  only  as  to 
those  actually  named  in  the  Judgment  The 
court  held  the  former  to  be  the  rule  settled 
by  the  reason  of  the  thing  and  by  the  author- 
ities. It  was  not  held  that  where  [as  in  the 
present  case]  other  causes  of  action  could 
have  been  Joined  the  Judgment  was  final  as 
to  them  also.  It  was  only  intended  to  say 
that  the  cause  of  action  embraced  by  the 
pleadings  was  determined  by  a  Judgment 
thereon,  whether  every  point  of  such  cause 
of  action  was  actually  decided  by  verdict 
and  Judgment  or  not  The  determination  of 
the  action  was  held  to  be  a  decision  of  all  the 
points  raised  therein;  those  not  submitted  to 
actual  issue  being  deemed  abandoned  by  the 
losing  party,  who  did  not  except"  And  in 
Wagon  Co.  v.  Byrd,  supra,  it  is  said:  "The 
Judgment  is  decisive  of  the  point  raised  by 
the  pleadings  or  which  might  properly  be 
predicated  upon  them."  The  doctrine  does 
not  extend  to  any  matter  which  might  have 
been  brought  into  the  litigation  or  any  cause 
of  action  which  the  plaintiff  might  have  Join- 


ed, but  which  in  fact  was  neither  Joined  nor 
embraced  by  the  pleadings.  T^ler  v.  Cape- 
heart,  supra. 

Applying  the  foregoing  and  familiar  prin- 
ciple to  our  case,  we  find  that  the  facts  bring 
it  clearly  within  its  scope  and  influence,  and 
certainly,  at  least,  so  far  as  the  matter  of 
costs  in  the  suit  of  Jones  v.  Bunker  is  con- 
cerned. It  was  an  item  in  the  account  orig- 
inally, and  was  properly  considered  by  the 
referee,  as  it  is  alleged  in  the  complaint,  and 
denied  in  the  answers,  that  it  is  a  proper 
charge  against  the  said  Adelaide  Bunker  and 
should  be  paid  out  of  the  rents  and  profits  of 
the  land.  It  was  at  first  allowed  by  the  ref- 
eree, and  afterwards  omitted  from  his  ac- 
count, r^orted  in  obedience  to  an  order  re- 
quiring a  new  account  to  be  taken  and  stated. 
To  this  omission  plaintiffs  excepted,  and,  if 
it  be  conceded  that  the  exception  was  direct- 
ed only  to  the  failure  of  the  referee  to  charge 
the  former  allowance  upon  the  rents  and 
profits,  and  this  seems  to  be  so,  it  neverthe- 
less appears  that  the  plaintiffs  permitted 
what  is  in  form  and  substance  a  final  Judg- 
ment to  be  rendered,  which  did  not  in  terms 
include  this  allowance,  but  provided,  on  the 
contrary,  that  plaintiffs  should  only  recover 
a  certain  sum  and  the  costs  of  the  action, 
which  necessarily  excluded  from  the  Judg- 
ment the  recovery  of  the  costs  paid  in  the 
suit  of  Jones  y.  Bunker.  That  this  was  a 
final  Judgment  there  can  be  no  doubt  It 
possessed  all  of  the  elements  and  character- 
istics of  such  a  Judgment.  It  decided  the  case 
upon  its  merits,  without  any  reservation  for 
other  and  future  directions  of  the  court,  so 
that  it  was  not  necessary  to  bring  the  case 
again  before  the  court;  and  when  it  was  pro- 
nounced the  cause  was  at  an  end,  and  no 
further  hearing  could  be  had.  Flemming  v. 
Roberts,  84  N.  C.  632;  McLaurin  v.  McLaurin, 
106  N.  C.  331,  10  S.  E.  1056.  All  discussion 
of  questions  involved  in  that  suit  is  shut  out 
by  the  Judgment  This  ruling  applies  with 
equal  force,  we  think,  to  the  other  branch  of 
the  order,  which  required  the  referee  to  take 
an  account  of  the  rents  and  profits  received 
since  March,  1897.  By  the  very  terms  of  the 
Judgment,  the  account  was  closed  to  the  day 
of  its  rendition,  and  no  other  or  further  ac- 
counting could  be  ordered  in  respect  to  mat- 
ters not  Included  in  that  suit  Such  relief 
must  be  sought  in  a  new  and  independent 
action.  The  Judgment  was  rendered  at  No- 
vember term,  1900.  No  exception  was  en- 
tered and  no  appeal  taken,  but  the  amount 
recovered  and  the  costs  were  paid.  When 
this  was  all  done  by  and  with  the  acquies- 
cence of  the  plaintiffs,  the  vitality  of  that 
suit  and  of  the  Judgment  therein  was  fully 
spent,  and  the  latter  could  not  be  reopened 
and  the  suit  revived  by  any  sort  of  proceed- 
ing known  to  the  law. 

The  court  erred  in  making  the  order,  and 
the  case  is  remanded,  with  dlrectlona  to  set 
it  aside  and  to  deny  plaintiff's  motion. 

Reversed* 
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(139  N.  C.  6U) 

8TATE   T.  JONES  et  al. 

(Supreme  Court  of  North  Carolina.    Not.  15, 
1905.) 

1«  Eminent  Douain— Streets— Condemna- 
tion —  Appkaisebs  —  Failure  TO  Select— 
Delay. 

The  fact  that  the  owner  of  land  sought  to 
be  condemned  for  a  street  refused  on  notice  to 
select  an  appraiser,  as  he  was  entitled  to  do, 
and  appealed  to  the  superior  court,  did  not  de- 
lay the  opening  of  the  street  until  the  appeal 
was  finally  determined. 

[Ed.  Note. — For  cases  In  point,  see  vol.  18^ 
Cent  Dig.  Eminent  Domain,  §§  eS2,  672.] 

2.  Same  —  Resolxttion  of  Condemnation  — 

Notice. 
In  proceeding  to  condemn  land  for  a 
street,  the  resolution  condemning  and  appropri- 
ating the  land  to  public  use  was  a  legislative 
ex  parte  act,  to  which  the  owner  was  not  a 
party,  and  of  which  he  was  not  entitled  to 
notice. 
8.  Same— Payment  of  Price— Delay. 

In  proceedings  to  condemn  land  for  a 
street,  delay  in  payment  of  damages  assessed 
for  the  land  condemned  did  not  stay  the  exer- 
cise of  the  public's  right  to  take  possession. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  §§  630-634.] 

4.  Constitutional  Law  — Due  Process  of 
Law — Eminent  Domain  Proceedings. 
The  Creedmoor  charter  (Priv.  Acts  1905, 
p.  1006,  c.  398)  provides  for  the  condemnation 
of  land  for  street  purposes,  and  section  17  pre- 
scribes the  procedure,  and  declares  that  the 
value  of  the  land  condemned  shall  be  appraised 
by  three  freeholders  of  the  town  qualified  to 
act  as  jurors,  one  of  whom  is  to  be  appointed 
bv  the  landowner,  another  by  the  town,  and 
those  two  to  select  a  third ;  that  the  report  of 
such  appraisers  shall  be  signed  by  at  least  two 
of  them  and  filed  with  the  mayor,  and  lie  in  his 
office  10  days  for  inspection,  and  authorizes  the 
landowner  to  appeal  to  the  superior  court  if 
dissatisfied.  Heut,  that  such  provision  was  not 
unconstitutional,  as  depriving  the  landowner  of 
his  property  without  due  process  of  law,  for  the 
implication  requiring  notice  is  plain  and  in  pur- 
suance thereof  notice  in  fact  was  given. 
B.  Jury— Right  to  Jury  Trial— Condemna- 
tion Proceedings. 
A  proceeding  for  the  assessment  of  dam- 
ages for  land  taken  for  a  street  is  not  a  pro- 
ceeding in  which  the  landowner  is  entitled  to  a 
jury  trial. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  81, 
Cent  Dig.  Jury,  §§  116-119.] 

6.  Same. 

The  right  of  a  landowner  to  a  jury  trial 
in  proceedings  to  condemn  land  for  a  street,  if 
guarantied  by  the  fundamental  law,  is  pro- 
tected by  Creedmoor  Charter  (Priv.  Acts  1905, 
S.  1006,  c  398)  %  17,  providing  for  the  con- 
emnation  of  land  for  street  purposes,  and  au- 
thorizing an  appeal  from  the  award  of  damages 
to  the  superior  court,  where  all  issues  of  fact 
are  triable  by  jury. 

J.  Eminent  Domain— Afpraiserb— Qualifi- 
cations. 

Where  a  right  of  appeal  is  given  from  an 
award  of  damages  in  proceedings  by  a  town  to 
condemn  land  for  a  street,  or  where  there  is  au- 
thority in  a  court  of  competent  jurisdiction  to 
review  the  proceedings,  it  is  immaterial  that  the 
appraisers  appointed  were  freeholders  of  the 
town. 
8.  Same— Statutes— Construction. 

Creedmoor  Charter  (Priv.  Acts  1905,  pw 
1006,  c.  398)  ft  17  provides  for  the  condemna- 
tion of  land  for  street  purposes,  and  declares 
that  the  report  6f  appraisers  shall  lie  in  the 


mayor's  office  for  purposes  of  inspection  and 
appeal,  and  that,  unless  an  appeal  Is  taken 
from  such  report,  **the  land  so  appraised  shall 
stand  condemned  for  the  use  of  the  town  and 
the  price  fixed  shall  be  paid."  Held,  that  such 
provision  applied  onlv  to  the  procedure  for  fix- 
ing the  price  to  be  paid,  and  should  be  construed 
to  mean  that  if  no  appeal  was  taken  from  the 
appraised  value  the  land  should  stand  condemn- 
ed "at  such  value,"  but  does  not  suspend  the 
right  of  enti^  if  an  appeal  is  taken. 
Connor,  J.,  dissenting. 

Appeal  from  Superior  Court,  Granville 
County;  Coundll,  Judge. 

Jesse  Jones  and  others  were  indicted  and 
tried  for  forcible  trespass,  and  from  a  judg- 
ment of  not  crullty  on  a  special  verdict,  the 
state  appeals.    Afl^rmed. 

Winston  &  Bryant,  Graham  &  Devln,  and 
the  Attorney  General,  for  the  State.  B.  8* 
Royster  and  T.  T.  Hicks,  for  appellees. 

BROWN,  J.  The  defendants,  acting  un- 
der the  authority  of  the  board  of  commis- 
sioners of  the  town  of  Creedmoor,  entered 
upon  certain  land  of  S.  H.  Rogers,  the  prose- 
cuting witness,  within  the  said  town,  and 
proceeded  to  open  and  lay  out  a  public  street. 
Rogers  was  present  and  objected.  We  as- 
sume that  the  acts  of  the  defendant  Lyon, 
who  was  mayor,  and  his  associates  constitu- 
ted a  forcible  trespass,  unless  they  were  duly 
authorized  to  enter  upon  and  take  possession 
of  said  land  and  open  It  as  a  public  street 
At  a  meeting  of  the  board  on  May  16,  1905, 
the  commissioners  adopted  a  resolution  con 
demning  the  land,  upon  which  the  trespass 
Is  charged  to  have  been  conunltted,  for  use  as 
a  public  street  and  directing  that  It  be  opened. 
The  resolution  provided  for  the  appointment 
of  an  appraiser  on  behalf  of  the  town  and  for 
notice  to  Rogers  to  select  his  appraiser,  and 
fixed  a  time  and  place  for  Rogers  and  his 
appraiser  to  meet  the  town  appraiser  on  the 
premises  to  fix  the  compensation.  The  town 
of  Creedmoor  -was  chartered  by  the  Gener- 
al Assembly  of  1905  (Priv.  Acts,  p.  1006,  a 
898).  Section  15  (page  1009)  of  the  act  gives 
to  the  commissioners  plenary  power  to  con- 
demn land  for  streets,  sidewalks,  and  for 
other  town  purposes,  and  makes  It  their  duty 
to  keep  the  streets  in  repair.  Section  17  pre- 
scribes the  machinery  for  condemning  land 
for  streets  or  for  other  town  purposes,  and 
provides  that  the  value  shall  be  appraised 
by  three  freeholders  of  said  town  qualified 
to  act  as  Jurors  and  not  connected  by  blood 
or  marriage  with  the  landowner  or  officially 
with  the  town.  The  section  also  provides 
for  an  appeaL  In  case  no  appeal  Is  taken 
within  10  days  the  condemnation  proceedings 
are  final,  and  the  money  awarded  shall  be 
paid  from  the  town  funds.  So  far  as  we 
can  see,  the  authorities  of  the  town  acted  in 
strict  conformity  to  the  act  In  passing  the 
resolution  condemning  the  property.  They 
appointed  an  appraiser  and  notified  Rogers 
to  select  one.  The  fact  that  he  refused  and 
that  he  appealed  lo  the  superior  court  could 
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not  have  the  effect  to  delay  the  opening  of  tba 
street  until  the  appeal  was  finally  determined. 
The  appeal  was  not  from  the  resolution  con- 
demning and  appropriating  the  land  to  a  pub- 
lic nse.  That  was  a  legislative  ex  parte  act, 
of  which  Rogers  was  not  entitied  to  notice, 
and  to  which  he  could  not  be  a  party.  The 
appeal  was  necessarily  from  the  report  of 
the  appraisers  fixing  the  compensation.  As 
we  shall  hereafter  see,  the  delay  occasioned 
thereby  in  the  payment  of  the  money  ooold 
not  stay  the  sovereign  power  in  taking  posses- 
sion of  the  land. 

We  agree  with  the  Attorney  General  that  if 
the  provisions  of  the  charter  of  Creedmoor  are 
Insufficient,  so  that  the  power  of  the  eminent 
domain  cannot  be  lawfully  exercised  by  the 
town  authorities,  the  defendants  would  be 
guilty.  It  is  objected  that  the  charter  makes 
no  provision  for  notice  to  the  land  owner,  and 
therefore  defendants  cannot  justify  under  it 
Mr.  Mills,  in  his  work  on  Eminent  Domain, 
states  that  notice  is  not  absolutely  necessary. 
Seizure  is  constructive  notice,  and  the  char- 
acter of  the  proceeding  gives  notice  to  the 
world.  Section  94.  But  we  hold  that,  while  the 
landowner  was  not  entitled  to  notice,  when 
the  Legislature,  or  the  commissioners  to  whom 
it  has  delegated  its  powers,  appropriated 
his  property  to  a  public  use,  he  was,  however, 
entitled  to  notice  and  a  hearing  when  his  com- 
pensation was  fixed.  Mr.  Elliott,  in  his  work 
on  roads  and  streets  (section  200),  ex^ines 
this  question  carefully,  and  says:  "It  is, 
however,  held  in  most  of  the  cases  which 
have  given  the  subject  careful  consideration 
that  a  statute  will  be  valid  which  determines 
without  any  interference  a  question  of  the 
necessity  for  the  appropriation,  or  submits  it 
without  providing  for  notice  to  an  inferior 
tribunal,  but  that  a  statute  which  undertakes 
to  determine  the  question  of  compensation, 
or  to  submit  it  to  commissioners  or  apprais- 
ers, vrithout  providing  for  notice,  is  uncon- 
stitutional." The  same  author  says,  in  sec- 
tion 198:  ''There  are  some  courts  of  high 
authority  which  hold  that  although  notice 
is  indispensable,  it  is  not  essential  to  the 
validity  of  the  statute  that  it  should  provide 
for  notice,  and  that  it  is  sufficient  if  due- 
notice  is  actually  given."  The  authorities 
he  dtes  are  from  some  of  the  ablest  courts 
in  this  country  and  fully  support  the  author's 
views. 

Of  what  steps  and  proceedings  is  the  land- 
owner entitled  to  notice?  Mr.  I^ewis,  in  his 
work  on  Eminent  Domain  (volume  2,  f  66), 
answers  the  question  as  follows:  "All  ques- 
tions relating  to  the  exercise  of  the  eminent 
domain  power,  and  which  are  political  in 
their  nature  and  rest  in  the  exclusive  control 
and  discretion  of  the  Legislature,  may  be  de- 
termined without  notice  to  the  owner  of  the 
property  to  be  affected.  Whether  the  par- 
ticular work  or  improvement  shall  be  made 
or  the  particular  property  taken  are  questions 
of  this  character,  and  the  owner  is  not  en- 
titied to  a  hearing  thereon  as  a  matter  of 
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right"  Other  authorities  hold  the  samci 
view.  The  Supreme  Ck)urt  of  Ohio  says:  "It 
is  not  upon  the  question  of  the  appropriation 
of  lands  for  public  use,  but  upon  that  of  com- 
pensation for  lands  so  appropriated,  that  the 
owner  is  entitled  of  right  to  a  hearing  in 
court  and  the  v^dict  of  a  jury."  Zimmerman 
V.  Canfield,  42  Ohio  St  463.  To  the  same 
eaecU  see  People  v.  R.  R.  Oo.,  160  N.  T.  225, 
64  N.  B.  689.  While  the  charter  of  Creed- 
moor  makes  no  provision  for  notifying  the 
land  owners  of  contemplated  action  by  the 
commissioners,  it  provides  for  ample  notice 
when  the  landowner's  property  is  to  be  ap- 
praised and  his  compensation  fixed.  In  fact 
it  gives  him  the  right  to  appoint  one  of  the 
appraisers,  and  provides  that  one  shall  be 
appointed  by  the  commissioners  and  those 
two  shall  select  a  third.  The  charter  further 
provides  that  the  report  of  the  appraisers 
shall  be  signed  by  at  least  two  of  them,  and 
shall  be  filed  with  the  mayor  and  "lie  in  his 
office  ten  days  and  be  subject  to  Inspection." 
It  also  provides  for  an  appeal  to  the  superior 
court  by  the  landowner,  if  he  is  dissatisfied. 
Giving  the  landowner  the  right  to  select  one 
of  the  appraisers  and  the  right  of  appeal 
are  tantamount  to  an  express  provision  requir- 
ing notice  to  him  of  the  appraisement  The 
board  required  such  notice  to  be  given  to 
Rogers,  and  it  is  admitted  that  he  refused  to 
act  under  it  and  to  appoint  an  appraiser.  If 
he  had  not  received  the  notice,  he  could  not 
have  refused  to  act  Instead  of  selecting 
"his  man,"  as  the  statute  provided,  at  the  ap- 
pointed hour  he  appeared  on  the  ground  and 
seated  himself  upon  the  fence,  and  thereby 
endeavored  to  obstruct  the  opening  of  the 
street  Mr.  Randolph,  in  his  work  on  E2mi- 
nent  Domain  (section  338),  says:  "A  condem- 
nation proceeding  which  does  not  provide  for 
notice  seems  to  be  considered  in  some  deci- 
sions as  essentially  defective.  But  the  better 
view  is  that  such  act  may  be  made  effective 
by  actually  giving  the  proper  notice.  Thus 
it  has  been  held  that  notice  Is  plainly  intend- 
ed where  the  act  contemplates  the  participa- 
tion of  the  owner  In  the  proceedings,  as  where 
it  authorizes  him  to  assist  in  striking  a  jury 
or  gives  him  the  right  to  appeal."  See,  also, 
State  V.  Jersey  City,  24  N.  J.  Law,  662;  State 
T.  Trenton,  36  N.  J.  Law  499;  Kramer  v. 
Cleveland,  6  Ohio  St  140;  Swan  v.  Williams, 
2  Mich.  427;  Belt  Ry.  v.  Baltzell,  75  Md.  94, 
23  Ati.  74;  Peoria,  etc.,  R.  Co.  v.  Warner,  61 
IlL  52.  Mr.  Lewis  recognizes  it  as  settled 
law  by  repeated  adjudications  that  statutes 
authorizing  condemnation  and  making  no 
provision  for  notice  are  valid,  if  actual 
notice  is  given;  but  it  Is  unnecessary  that 
we  should  go  that  far  In  this  case.  Lewis  on 
Eminent  Domain,  9  368.  But  at  the  same 
time  he  says:  "By  far  the  greater  portion 
of  the  cases  proceed  upon  the  principle  of 
Implying  a  requirement  to  give  notice  from 
the  provisions  of  the  statute  Itself."  Toe  Im- 
plication requiring  notice  In  the  charter  of 
Creedmoor  is  plain,  and  in  pursuance  thereof 
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the  notice  was  given.    That  Is.  the  ground 
upon  which  we  place  our  decision. 

2.  Has  the  statute  provided  a  proper  tri- 
bunal to  fix  the  compensation?  We  agree 
with  the  learned  chancellor  of  New  Tork 
that  "the  government  is  bound  in  such  cases 
to  provide  some  tribunal  for  the  assessment 
of  the  compensation  or  the  Indemnity,  before 
which  each  party  may  meet  and  discuss  their 
claims  on  equal  terms."  2  Kent,  Com.  399. 
There,  is  no  constitutional  provision  in  our 
state  which  guaranties  a  Jury  trial  in  such 
proceedings.  The  Constitution  of  the  state 
does  not  refer  to  the  right  of  eminent  domain. 
The  right  to  condemn  and  the  duly  to  pay 
compensation  are  recognized  by  the  courts  as 
a  right  and  duly  appertaining  to  sovereignty, 
which  the  state  may  exercise  freely  upon  all 
proper  occasions,  and  which  a  jury  has  no 
right  to  control,  except  where  an  appeal  is 
taken  and  tried  in  the  nisi  prius  courts. 
Scudder  v.  Trenton  Falls  Co.,  1  N.  J.  Bq. 
694,  28  Am.  Dec.  75a  It  is  held  by  this  court 
as  early  as  1837,  in  an  elaborate  opinion  by 
Chief  Justice  Ruffin,  that  an  assessment  for 
damages  in  such  a  proceeding  need  not  be 
made  by  a  jury  of  12  freeholders.  It  Is  not  a 
controversy  within  the  meaning  of  the  Bill  of 
Rights,  nor  is  It  such  a  trial  by  jury  as  that 
Instrument  declares  shall  be  "sacred  and  in- 
violable." Railroad  Co.  v.  Davis,  19  N.  a 
452.  If,  however,  a  jury  trial  were  guaran- 
tied the  landowner  by  the  fundamental  law, 
his  rights  In  that  respect  are  fully  protected 
by  his  right  of  appeal  to  a  court  where  all 
Issues  of  fact  are  triable  by  jury.  State  v. 
Lytle,  138  N.  C.  738,  51  S.  B.  66.  The  method 
for  the  assessment  of  damages  In  the  Creed- 
moor  charter  has  been  passed  upon  and  fully 
approved  by  this  court  In  State  v.  Lyle,  100 
N.  O.  499,  6  S.  B.  879.  In  that  case  the  char- 
ter of  Reldsvllle  was  under  consideration, 
and  the  section  relating  to  the  appraisement 
Is  copied  in  the  opinion  of  Chief  Justice 
Smith.  The  two  are  nearly  identical,  with 
the  exception  that  in  the  Reldsvllle  charter 
the  mayor  can  appoint  an  appraiser  if  the 
landowner  refuses.  We  do  not  think  such 
omission  in  the  Creedmoor  charter  invali- 
dates it,  for  if  the  landowner  refuses  to  select 
an  appraiser  It  Is  his  own  folly.  It  is  not 
necessary  for  us  to  decide  as  to  the  power 
of  the  mayor  to  fill  the  vacancy  on  the  board 
of  appraisers  .occasioned  by  the  obduracy  of 
the  landowner.  As  he  has  taken  an  appeal, 
his  damages  will  be  assessed  de  novo  by  a 
tribunal  whose  jurisdiction  is  undoubted. 
Certainly  the  stubbornness  of  the  landowner 
cannot  be  permitted  to  put  a  stop  to  the  ex- 
ercise of  an  undoubted  and  necessary  power 
given  to  all  towns  by  the  General  Assembly. 
The  fact  that  the  appraisers  are  freeholders 
of  Creedmoor  makes  no  difference.  The  ques- 
tion has  been  decided  in  other  states,  as  well 
as  our  own,  and  it  has  been  held  that,  where 
there  Is  a  right  of  appeal,  or  where  there  is 
authority  in  a  court  of  competent  jurisdiction 
to  review  the  proceedings,  the  common  council 


of  the  town  seeking  to  appropriate  the  land 
may  appoint  all  of  the  appraisers.  Elliott  on 
Roads  &  Streets,  S  281,  and  cases  cited.  In 
the  Reldsvllle  charter,  passed  upon  by  this 
court  in  Lyle's  Case,  the  statute  provided 
that  all  the  appraisers  should  be  freeholders 
and  citizens  of  the  town.  Isle's  Case  Is 
practically  on  all  fours  with  this,  and,  as 
it  has  remained  unchallenged  since  1888,  we 
see  no  reason  to  overrule  it  now.  It  Is  cited 
and  approved  in  several  cases;  the  latest 
being  Railroad  T.  Newton,  133  N.  C.  134, 
45  S.  B.  549. 

8.  As  soon  as  the  commissioners  in  the  exer- 
cise of  the  powers  delegated  to  them  appro- 
priated the  land  to  a  public  street,  they  had 
the  right  to  enter  and  open  It  without  await- 
ing the  payment  of  damages.  State  v.  Lyle, 
supra ;  Cooley,  Const  Lim.  f  480.  This  ques- 
tion is  fully  discussed  in  Lyle*s  Case,  and 
sound  reasons  given  why  the  public  needs 
should  not  await  the  assessment  and  payment 
of  damages.  We  think  that  decision  is  sup- 
ported by  the  great  weight  of  authority. 
Railroad  v.  Davis,  supra ;  Railroad  v.  Park- 
er, 106  N.  C.  246,  11  S.  B.-828;  Railroad  v. 
Newton,  supra.  The  present  chief  justice 
says  in  Newton's  Case:  "Formerly  the  land- 
owner had  no  right  to  a  jury  trial  in  fixing 
compensation  upon  condemnation  .of  the  right 
of  way,  nor  was  the  compensation  required 
to  be  paid  before  entry.  Code,  f  1946, 
changed  this  as  to  railroads  by  requiring  the 
company  to  pay  into  court  the  sum  assessed 
before  entry."  This  opinion  was  approved 
by  a  unanimous  court  and  delivered  in  1903. 
A  distinction  Is  made  as  to  the  time  of  pay- 
ment in  cases  where  the  seizure  is  made  by 
the  sovereign,  as  in  this  case,  and  where  the 
land  is  condemned  by  a  quasi  public  corpora- 
tion exercising  tiie  power  of  eminent  domain. 
In  the  former  case,  and  in  the  absence  of 
constitutional  restrictions,  it  is  held  in  most 
of  the  states  that  the  making  of  compensation 
need  not  precede  an  entry  upon  the  property, 
where,  as  in  this  case,  provision  is  made  by 
the  sovereign  power  for  the  payment  of  the 
money.  Lewis  on  Eminent  Domain,  §  456, 
and  notes  thereto,  dtlng  all  the  cases  to  that 
effect;  Randolph  on  Eminent  Domain,  f 
291 ;  Am.  &  Eng.  Encyc.  (2d  Ed.)  vol.  10,  p. 
1189,  and  cases  cited;  Elliott,  ft  241.  In 
Mills  on  Eminent  Domain,  f  125,  North  Car- 
olina is  put  down  as  one  of  the  states  where- 
in it  is  held  that  compensation  need  not  pre- 
cede the  entry,  but  that  there  may  be  an  en- 
try and  adjustment  afterward.  Johnston  v. 
Rankin,  70  N.  C.  650 ;  Railroad  v.  McCasklU, 
94  N.  C.  746.  The  statute  requires  the  report 
of  appraisers  to  lie  in  the  mayor's  office  for 
10  days  for  purposes  of  inspection  and  ap- 
peal, and  provides  that,  unless  an  appeal  is 
taken  from  such  report,  "the  land  so  apprais- 
ed shall  stand  condemned  for  the  use  of  the 
town  and  the  price  fixed  shall  be  paid,"  etc. 
We  think  that  this  applies  only  to  the  proce- 
dure for  fixing  the  price  to  be  paid,  and  means 
that,  if  no  appeal  is  taken  from  the  appraised 
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yalne,  the  land  shall  stand  condemned  at 
such  value.  The  appeal  is  not  allowed  to  post- 
pone the  right  of  entry.  Such  a  construction 
as  that  would  seriously  interfere  with  and 
indefinitely  delay  public  works,  such  as  open- 
ing or  extending  streets  and  the  like.  "Pub- 
lic policy  forbids  the  suspension  of  operations 
on  works  of  internal  improyement  during 
the  pendency  of  litigation  to  ascertain  the 
damage  to  which  parties  may  be  entitled." 
Phif  er  Y.  Railroad,  72  N.  C.  434. 

For  the  reasons  given  we  are  of  opinion 
that  the  entry  of  defendants  was  rightful, 
and  that  upon  the  special  verdict  they  are 
not  guilty. 

The  judgment  of  the  superior  court  is  af- 
firmed. 

WALKER,  J.  (concurring).  The  defend- 
ants are  indicted  for  a  criminal  trespass,  and 
questions  which  might  be  open  for  discus- 
sion and  decision,  if  there  had  been  a  direct 
attack  made  upon  the  proceedings  for  a  con- 
demnation of  the  land,  by  appeal  or  other- 
wise, are  not  to  be  considered  in  this  col- 
lateral proceeding.  It  may  be  regarded  as 
settled  law  that  the  power  to  take  private 
property  for  public  uses  belongs  to  every 
independent  government  exercising  sovereign 
power,  for  it  is  a  necessary  incident  to  i& 
soverdignty  and  requires,  therefore,  no  con- 
stitutional recognition-  U.  S.  v.  Jones,  109 
U.  S.  613,  3  Sup.  Ct  346,  27  L.  Ed.  1015.  No 
provision  for  condemnation  has  ever  been 
Inserted  in  our  Constitution,  but  the  right 
of  eminent  domain  or  the  right  to  condemn 
private  property  for  public  uses  has  always 
been  conceded  as  essential  to  the  due  exercise 
of  the  powers  of  government  and  to  the  pro- 
motion of  the  public  welfare.  Legislation  in 
the  exercise  of  this  inherent  power,  though 
subject  to  judicial  control,  is  said  to  be  practi- 
cally unlimited,  if  the  purpose  be  a  public 
one  and  sufficient  provision  is  made  for  com- 
pensation to  the  owner  of  the  property  pro- 
posed to  be  taken.  Railroad  v.  Davis,  19 
N.  a  451 ;  Secombe  t.  Raihroad,  23  Wall.  106, 
23  Ij.  Ed.  67.  The  mode  of  exercising  the 
power  of  eminent  domain,  unless  otherwise 
provided  in  the  organic  law,  rests  in  the  sound 
discretion  of  the  Legislature,  subject,  how- 
ever, to  the  principle,  just  stated,  that  there 
must  be  sure  and  adequate  provision  for 
compensating  the  owner.  Mclntire  v.  Rail- 
road, 67  N.  0.  278;  Secombe  v.  Railroad, 
supra;  Searl  v.  School  Dist,  133  U.  S.  553, 
10  Sup.  Gt  874,  33  Lu  Ed.  740;  Cherokee 
Nation  v.  Railroad,  135  U.  S.  641,  10  Sup. 
Ct  966,  34  L.  Ed.  295.  If  the  facts  of  this 
case  are  examined  in  the  light  of  the  fore- 
going principles,  it  cannot  be  doubted  that 
the  legislature  has  assumed  to  exercise  its 
unquestionable  right  to  have  land  condemned 
in  the  town  of  Oreedmoor  for  public  streets. 
The  L^slature  has  conferred  upon  the  town 
commissioners  general  authority  to  act  in 
the  premises,  where  lands  are  required  for 
the  purpose  of  opening  and  laying  out  streets 


or  for  other  public  purposes,  and  has  al- 
so provided  a  perfectly  fair  and  sufficient 
method  for  ascertaining  and  paying  just  com- 
pensation to  the  landowners,  whose  prop- 
erty may  be  taken  for  the  purpose.  Priv. 
Laws  1906,  p.  1006,  c.  398.  In  this  case  the 
prosecutor  did  not  see  fit  to  avail  himself  of 
the  privilege  given  him  to  appoint  one  of  the 
appraisers,  but  willfully  and  obstinately  re- 
fused to  do  so.  He  thus  set  the  law  at  de- 
fiance. Not  only  did  he  attempt  to  shorten 
and  weaken,  but  actually  to  paralyze,  the 
arm  of  the  law  when  stretched  forth  in  an 
effort  to  promote  the  public  welfare,  and  for 
no  good  reason  whatever.  There  is  and 
can  not  be  any  suggestion  in  this  case  that  he 
was  about  to  be  wrongly  or  oppressively 
treated,  or  that  his  property  was  about  to 
be  taken  without  due  process  of  law.  When 
such  has  been  the  case,  resistance  to  the  last 
ditch  is  not  only  the  privilege,  but  the  duty, 
of  the  citizen,  in  the  protection  of  his  own 
property  and  in  the  vindication  of  constitu- 
tional right  Such  conduct  is  not  stubbor- 
ness,  but  lawful  resistance;  But  willful  and 
unreasonable  obstruction  to  the  due  and 
orderly  course  of  government  and  to  the 
administration  of  law  as  declared  by  the 
proper  authority  is  not  only  unwarranted, 
but  entitles  the  offender  to  little  or  no  con- 
sideration at  the  hands  of  the  court,  where 
there  has  been  no  clear  violation  of  his  rights. 
If  he  has  lost  any  advantage  secured  to  him 
by  the  statute  through  his  refusal  to  accept 
it,  why  should  we  hear  him  now  complain  of 
the  alleged  imperfect  execution  of  the  law, 
growing  out  of  his  own  misconduct,  unless 
we  propose  to  reverse  or  abolish  the  salutary 
maxim  that  no  man  shall  be  permitted  to 
take  any  benefit  of  his  own  wrong,  by  which 
principle,  if  it  is  to  stand  unimpaired,  be 
should  be  judged?  The  statute  gave  him  a 
perfectly  fair  and  adequate  remedy  for  the 
full  protection  of  his  property,  and  for  the  re- 
covery of  just  compensation,  if  the  public 
required  that  it  should  be  taken.  Will  the 
courts  allow  him  to  thus  trifie  with  the  law, 
and  to  make  his  trifling  the  foundation  of  his 
complaint  that  it  was  not  well  executed? 

But,  apart  from  these  considerations,  he 
has  not  lost  any  right  by  the  supposed  ir- 
regularity in  the  proceedings.  The  object  in 
appointing  the  appraisers  is  to  ascertain  the 
measure  of  compensation,  and  nothing  else. 
If  he  is  dissatisfied  with  the  decision  of  the 
appraisers,  he  is  given  the  right  of  appeal, 
and  of  this  right  he  has  availed  himself. 
The  way  Is  now  open  to  him  for  the  ascer- 
tainment of  his  damages  by  a  jury,  the  most 
impartial  body  luiown  to  the  law,  before 
whom  his  rights  can  be  determined  both  as 
to  the  facts  and  the  law.  That  he  cannot 
complain  under  such  circumstances  has  been 
definitely  and  conclusively  settled  by  this 
court,  if  we  are  not  to  disregard,  but  to  fol- 
low, its  solemn  adjudications,  and  one  in 
particular,  which  seems  to  me  to  dispose  of 
all  the  disputed  questions  in  this  case,  and 
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a  dedsion,  too,  whlcb  received  full  considera- 
tion from  a  court  of  exceptional  learning 
and  ability.  In  Johnston  v.  Rankin,  70  N. 
O.  550,  it  appears  that  the  sheriff  had  not 
only  not  notified  the  landowner  of  the  day  on 
which  the  appraisement  of  his  land  proposed 
to  be  condemned  for  a  street  would  be  made, 
but,  worse  than  this,  he  notified  him  that  the 
jury  would  appraise  it  on  one  day,  when 
in  fact  they  appraised  it  on  a  different  day, 
thus  not  only  failing  to  give  him  notice,  but 
misleading  him.  The  court  said  he  was  not 
bound  by  the  proceeding*  and  "he  might 
perhaps  have  regarded  all  after  proceedings 
as  trespasses,  being  under  a  warrant  which 
was  void  as  to  him  for  want  of  notice,"  or 
he  might  have  had  the  proceeding  quashed. 
^'But,"  says  the  court,  "he  appeals,  and  thus 
vacates  the  assessment  during  the  pendency 
of  the  appeal.  By  voluntarily  becoming  a 
party  he  waives  the  irregularity  of  want  of 
notice,  and  gives  the  appellate  court  jurisdic- 
tion to  hear  the  case  on  the  merits."  "He 
•clearly  waived,  by  appealing,  any  objection 
to  the  defect  in  the  proceedings,  which  would 
otherwise  have  invalidated  them,"  says  the 
court  in  another  part  of  its  opinion.  This 
<!ase  also  definitely  decides  that  the  com- 
missioners are  the  sole  judges  of  the  public 
use  and  of  the  necessity  for  taking  the  land, 
and  that  the  appeal  Involves  nothing  but 
the  amount  of  compensation.  "There  is, 
therefore,  nothing  to  forbid  the  defendants 
from  proceeding  with  the  improvement  pend- 
ing the  appeal.  The  law  of  this  state  does 
not  require  compensation  to  be  first  made,  as 
that  of  some  states  does."  I  have  examined 
the  charter  then  under  review,  and  find  that 
It  nowhere  expressly  authorizes  entry  upon 
the  land  before  compensation  is  made;  but 
it  provides  that,  on  payment  of  the  amount 
of  the  appraisement,  the  streets  may  be  open-, 
ed.  In  Mclntire  v.  Railroad,  67  N.  O.  278, 
the  court  says :  "If  the  owner  of  land  over- 
flowed by  a  miUdam  could  bring  his  action 
on  the  case  for  damages  every  day,  no  public 
mill  could  be  established.  In  like  manner,  if 
the  owner  of  land  taken  by  a  railroad  for  its 
track  could  bring  his  action  of  trespass  every 
day,  no  railroad  could  be  built  ♦  •  ♦ 
If  the  ofllcers  of  the  company  cannot  enter 
on  lands  and  make  surveys  without  a  tres- 
pass, they  could  never  locate  the  road.  And 
if  the  road  were  located,  and  its  construc- 
tion delayed  until  the  damages  to  all  the 
landowners  on  the  route  were  ascertained 
under  the  act,  the  delay  would  be  Indefinite, 
and  of  no  benefit  to  any  one.  To  hold  that, 
during  the  pendency  of  a  proceeding  by  the 
company  to  have  the  lands  condemned.  It 
could  not  prosecute  its  works  without  being 
exposed  daily  to  an  action  of  trespass,  would 
effectually  defeat  the  policy  of  the  act."  To 
the  same  effect  are  Railroad  v.  McCaskill,  94 
N.  C.  746;  Railroad  v.  Davis,  19  N.  a  451. 
In  Phifer  v.  Railroad,  72  N.  O.  433,  it  Is 
held  that  the  appeal  carried  the  whole  case 
into  the  superior  court,  "where  the  plain- 
tiffs [the  landowners]  can  have  every  right 


which  they  seek  in  the  action  adjudged  and 
determined."  And  in  State  v.  Mclver,  88 
N.  C.  686,  it  was  said  to  be  the  rule  in  this 
state,  in  reference  to  the  taking  of  private 
property  for  public  uses,  that  the  compensa- 
tion to  the  owner  need  not  precede  the  act 
of  appropriation,  if  sufficient  provision  is 
made  for  compensation  to  the  owner.  Numer- 
ous other  cases  of  like  import  might  be  cited, 
but  those  already  mentioned  will  sufilce  to 
show  the  result  of  actual  decision  by  this 
court  upon  the  subject,  and  they  are  conclu- 
sive against  the  contention  of  the  prosecution. 
The  words  of  this  act,  that  if  an  appeal 
is  not  taken  within  10  days  "the  land  so  ap- 
praised shall  standT  condemned  for  the  use  of 
the  town  and  the  price  fixed  by  the  apprais- 
ers shall  be  paid  from  the  funds  of  the  town," 
evidently  mean  that  the  appraisement  shall 
stand  as  fixed  by  the  appraisers,  and  not 
that  the  town  shall  have  no  right  to  take  the 
land  until  the  time  for  appealing  has  ex- 
pired, for  condemnation  always  precedes  ap- 
praisement Much  stronger  language  was 
used  in  the  charter  of  Asheville,  construed  in 
Johnston  v.  Rankin,  supra,  and  yet  the  court 
held  in  that  case  that  the  town  could  enter 
and  proceed  with  the  work  of  laying  out  the 
street  But  giving  to  the  words  we  have 
quoted  their  broadest  meaning,  that  the  title 
did  not  pass  until  the  time  for  appealing 
had  expired,  the  town  was  not  thereby  for- 
bidden to  go  upon  the  land  for  the  purpose 
of  laying  out  and  constructing  the  street. 
We  should  always  go  to  the  farthest  per- 
missible length  in  protecting  the  rights  and 
property  of  the  citizen  from  unlawful  in- 
terference, but  some  regard  must  also  be 
had  for  the  rights  of  the  public,  and  we 
should  be  careful  to  see  that  the  public  wel- 
fare is  not  prejudiced  by  an  undue  considera- 
tion for  private  interests. 

CONNOR,  J.  (dissenting).  I  should  be  con- 
tent to  note  my  dissent  from  the  conclusion 
reached  in  this  case,  but  for  the  fact  that 
I  am  deeply  impressed  with  the  conviction 
that  the  opinion,  of  course  unconsciously, 
weakens  the  security  of  private  property 
and  invites  laxity,  both  of  sentiment  and 
conduct,  on  the  part  of  those  to  whom  the 
Legislature  is  constantly  committing  the  ex- 
ercise of  the  highest  act  of  sovereignty. 
"Laws  which  authorize  the  taking  of  private 
property  for  public  use  should  be  strictly 
construed  and  closely  scrutinized.  Nothing 
justifies  such  an  invasion  of  private  right 
but  an  imperative  public  necessity,  and  the 
exercise  of  this  right  of  eminent  domain, 
under  color  of  which  so  many  iniquities  have 
been  committed,  should  be  held  strictly  with- 
in the  bounds  provided  by  the  Constitution 
and  the  laws,"  Refining  Co.  v.  Elevator  Co., 
82  Mo.  121.  "The  appropriation  of  private 
property  under  the  right  of  eminent  domain 
is  an  exercise  of  sovereign  power,  and,  when 
reliance  is  placed  upon  statutes  conferring 
the  right,  those  statutes,  being  in  derogation 
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of  common  right,  must  be  strictly  cosstmed, 
and  the  right  cannot  be  exercised,  except  in 
strict  conformity  to  the  power  conferred.** 
Harrey  7.  Railroad.  174  III.  295,  51  N.  B.  103. 
'^he  privilege  sought  to  be  obtained  by  the 
application  is  against  common  right,  and  the 
law  should  be  construed  strictly  against  the 
privilege;  and  no  question  Is  better  settled 
in  this  state  than  that,  where  a  special  and 
limited  Jurisdiction  is  conferred  by  statute 
upon  an  Individual  or  a  court,  the  record 
must  affirmatively  show  a  compliance  with 
all  the  requisitions  of  the  statute."  Martin 
V.  Rushton,  42  Ala.  289.  "The  law  is  jealous 
of  the  right  of  property  holders,  and  adopts 
these  formalities  of  procedure  for  their  pro- 
tection. •  ♦  •  The  right  of  eminent  do- 
main, that  of  taking  the  property  of  the  pri- 
vate citizen  without  his  consent  and  devot- 
ing it  to  the  use  of  the  general  public,  is  an 
exercise  of  the  higest  act  of  sovereignty. 
It  can  only  be  called  into  existence  by  the 
authority  of  the  Legislature  and  by  the  tri- 
bunal provided  by  law.  This  statute  pre- 
scribes the  mode,  and  I  have  no  doubt  what- 
ever that  it  is  mandatory.  The  failure  of 
the  city  council  to  comply  with  it  is  fatal." 
(Sty  of  Madison  v.  Daley  (O.  G.)  58  Ted.  763. 
"In  cases  like  the  present  it  is  always  to  be 
borne  in  mind  that  these  acts  of  Paliament 
are  acts  of  sovereign  and  imperial  power, 
operating  in  the  most  harsh  shape  in  which 
that  power  can  be  applied  in  civil  matters. 

•  ♦  •  Whoever  considers  the  effect  of 
this  must  see  the  consequences  which  fre- 
quently do  happen  to  individuals.  Property 
to  which  they  have  attached  their  whole  for- 
tunes and  interests  may  be  taken  from  them 
by  an  absolute  exercise  of  imperial  power, 
and  their  whole  circumstances  and  situation 
in  life  may  be  entirely  altered  for  a  sum  of 
money    to    be    fixed    by    somebody    else. 

*  ^  *  The  hardship  imposed  on  individ- 
uals, I  think,  and  I  am  glad  to  think,  has 
of  late  years  been  subject  to  a  more  anxious 
consideration  than  it  used  to  be.  Probably 
the  frequency  of  applications  for  such  acts 
of  Parliament  and  the  vast  expense  of  the 
works  have  occasioned  that  particular  con- 
sideration. •  ♦  ♦  It  would  be  a  strong 
measure  indeed  to  allow  men's  property  to 
be  summarily  taken  from  them,  on  the  no- 
tion of  the  general  benefit,  when  the  parties 
taking  it  have  not  done  those  things  which 
are  incumbent  on  them  to  secure  their  capac- 
ity and  ability  to  complete  the  whole  under- 
taking." Lord  Langdale,  M.  R.,  in  Gray  v. 
Railway  Co.,  9  Beav.  891.  "80  high  a  pre- 
rogative as  that  of  divesting  one's  estate 
against  his  will  should  only  be  exercised 
when  the  plain  letter  of  the  law  permits  it, 
and  under  a  careful  observance  of  the  formal- 
ities prescribed  for  the  owner's  protection." 
Gooley,  Const  Lim.  763.  *'A11  grants  of 
power  by  the  government  are  to  be  strictly 
construed,  and  this  is  especially  true  with 
respect  to  the  power  of  eminent  domain, 
which  Is  more  harsh  and  peremptory  in  its 


exercise  and  operation  than  any  other;  one 
Judge  saying:  'An  act  of  tlits  sort  deserves 
no  favor.  To  construe  it  liberally  would  be 
stoning  against  the  rights  of  properly.'" 
Lewis,  Em.  Dom.  254.  "In  construing  stat- 
utes which  are  claimed  to  exercise  the  right 
of  eminent  domain,  a  strict,  rather  than  a 
liberal,  construction  is  the  rule.  Such  stat- 
utes assume  to  call  into  active  operation  a 
power  which,  however  essential  to  the  ex- 
istence of  government,  is  in  derogation  of 
the  ordinary  rights  of  private  ownership 
and  of  the  control  which  an  owner  usually 
has  of  His  property."  Matter  of  Bridge  Co., 
106  N.  T.  483,  15  N.  B.  eOl. 

I  have  noted  the  expressions  of  these  Jurists 
and  authors,  both  in  this  country  and  in 
Bngland  (and  hundreds  more  of  like  import 
can  be  found),  to  emphasize  the  fundamen- 
tal rule  of  construction  of  statutes  confer- 
ring upon  corporations,  either  public  or  pri- 
vate, the  power  of  eminent  domain  in  re- 
spect to  the  matter  of  procedure.  In  the 
light  of  the  decisions  of  this  court,  begin- 
ning with  Railroad  v.  Davis,  19  N.  CL  451, 
I  concede  that  the  Legislature  may  confer 
upon  a  corporation,  having  the  right  to  con- 
demn, the  power  to  enter  upon  the  land  and 
subject  it  to  the  burden  before  compensation 
Is  made.  In  this  opinion  I  do  not  care  to 
controvert  the  proposition  that  power  to  en- 
ter may  be  conferred  even  before  the  assess- 
ment of  damage  Is  made.  For  the  purpose 
of  this  discussion,  I  fully  concede  the  right, 
in  as  full  and  complete  measure  as  it  is  as- 
serted in  the  opinion  of  the  court  My  dis- 
sent is  based  upon  the  construction  of  the 
statute.  While  I  do  not  concede  the  necessi- 
ty of  Invoking  the  rule,  I  insist  that,  in  the 
light  of  authority  and  upon  sound  reason, 
the  statute  must  be  construed  strictly,  and 
all  reasonable  doubt  resolved  in  favor  of  the 
owner.  It  is  said  that  the  power  to  con- ' 
demn  is  political,  and  not  Judicial,  and 
from  this  proposition,  which  is  conceded,  the 
conclusion  is  reached  that,  immediately  upon 
the  exercise  of  the  power  by  a  declaration 
of  condemnation,  the  right  to  enter  upon  and 
occupy  the  property  is  vested  in  the  corpo- 
ration without  notice  to  the  owner ;  that  the 
Institution  of  proceedings  fixing  the  compen- 
sation and  providing  for  the  payment  is 
secondary,  both  In  point  of  time  and  impor- 
tance. It  seems  to  be  conceded  that  the 
owner  is  entitied  to  some  sort  or  kind  of  no- 
tice at  this  time.  However  this  may  be,  the 
proposition,  startling  to  the  citizen  who  has 
been  educated  in  the  belief  that  he  lives 
under  a  government  of  laws  and  not  of  men, 
has  Judicial  warrant  for  Its  support  It 
would  serve  no  good  purpose  to  discuss  the 
foundation  of  this  power,  which  resides  in 
all  forms  of  government  In  view  of  the 
fact  that  the  power  is  conferred  upon  all 
sorts  and  kinds  of  corporations  at  every 
session  of  the  General  Assembly,  it  would 
seem  wise  to  require  a  substantial,  if  not  a 
strict,  compliance  with  the  requirement  of 
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the  statutes  in  regard  to  procedure  by  which 
the  state  parts  Vlth  and  delegates  to  others 
the  exercise  of  this  sovereign  power,  so  vital- 
ly concerning  the  rights  of  the  citizen  and 
the  honor  of  the  sovereign. 

The  real  question  In  this  case  Is  whether 
the  charter  of  the  town  of  Creedmoor  con* 
fers  upon  the  authorities  the  power  to  enter 
upon  the  property  of  the  citizen  until  it  Is 
condemned,  and  whether  it  is  condemned 
until  the  assessment  of  damages  is  made  by 
the  persons  and  In  the  manner  prescribed 
by  the  charter.  Section  17,  c.  398,  p.  1009, 
Prlv.  Laws  1905,  being  the  charter"  of  the 
town,  provides  that,  whenever  It  shall  be- 
come necessary  to  condemn  land  for  streets, 
the  value  of  such  land  shall  be  assessed  by 
"three  freeholders  of  said  town.  ♦  ♦  • 
One  of  said  appraisers  shall  be  appointed  by 
the  board  of  commissioners  of  said  town,  one 
by  the  land  owner  or  his  agent,  and  the  third 
to  be  selected  by  the  two  so  appointed."  It  is 
provided  that  the  appraisers  shall  be  sworn 
and  shall  file  their  report  with  the  mayor 
within  one  week  after  the  appraisement,  etc. 
**Sald  report  shall  be  signed  by  not  less  than 
two  of  the  appraisers,  and  shall  lie  in  the 
mayor's  office  for  ten  days  and  be  subject  to 
the  inspection  and  examination  of  the  land- 
owner or  his  agent,  and  unless  an  appeal  is 
taken,  and  such  appeal  shall  lie  to  the  supe- 
rior court  of  Granville  county  in  term  time, 
during  said  period  of  ten  days  by  the  town 
or  the  landowner,  the  said  land  so  appraised 
shall  stand  condemned  for  the  use  of  the 
town,  add  the  price  fixed  by  the  appraisers 
shall  be  fixed  from  the  funds  of  the  town." 
It  will  be  observed  that  no  power  is  express- 
ly conferred  upon  the  officers  of  the  town 
to  enter  upon  the  land  and  open  a  street 
Of  course,  such  power  Is  Incident  to  condem- 
nation and  need  not  be  expressly  given.  I 
find  in  several  charters  granted  to  railroad 
companies  in  this  state  the  power  to  enter 
upon  the  land  and  construct  the  road  before 
condemnation  proceedings  are  instituted. 
Such  power  is  given  in  the  charter  of  the 
Raleigh  &  Gaston  Railroad  Company,  which 
was  hefore  the  court  in  Railroad  v.  Davis, 
supra.  In  the  charter  of  the  Wilmington  ft 
Raleigh,  afterwards  the  Wilmington  ft  Wel- 
don.  Railroad  Gompany,  no  such  power  is 
given.  On  the  contrary,  it  is  provided  that 
if  it  be  necessary  to  take  land  a  petition 
shall  be  filed,  eta  After  providing  for  the 
assessment  of  damages,  etc.,  it  is  said  the 
corporation  may  ''thereupon,  and  also  if  no 
damage  is  due,  enter  upon  the  land  and  con- 
struct," etc.  Power  of  entry  to  make  sur- 
veys is  given  before  condemnation.  Chap- 
ter 49  of  the  Code,  providing  for  the  organ- 
ization of  railroad  companies  and  prescrib- 
ing the  manner  in  which  they  shall  proceed 
to  condemn  land,  contains  this  language: 
"If  the  said  company,  at  the  time  of  the  ap- 
praisal, shall  pay  into  court  the  sum  apprais- 
ed by  the  commissioners,  then  and  in  that 
event  the  said  company  may  enter,  take  pos- 


session of  and  hold  said  land,  notwithstand- 
ing an  appeal,"  etc.  Section  1946.  I  note 
the  provisions  of  these  charters  to  show 
that,  when  the  Legislature  intended  to  con- 
fer the  right  to  enter  before  the  assessment  is 
made  or  the  damage  paid,  it  has  so  declared 
in  express  terms. 

In  this  case,  it  is  found  by  the  special  ver- 
dict that  the  commissioners  met  on  May  16, 
1905,  and  adopted  a  resolution  declaring  that 
it  was  necessary  and  convenient  for  the  pub- 
lic that  a  street  be  opened  through  the  land 
of  Rogers,  appointing  an  appraiser  on  the 
part  of  the  town,  and  directing  that  the 
owner  be  notified  to  appoint. an  appraiser, 
and  fixing  the  time  at  which  they  should 
meet  and  assess  the  damage.  The  owner 
was  notified  by  the  mayor.  He  declined  and 
refused  to  select  an  appraiser.  Thereupon, 
on  May  24,  1905,  the  board  of  commissioners 
selected  a  second  appraiser  to  act  with  the 
one  formerly  appointed.  The  two  selected  a 
third  appraiser,  and  the  three  persons  thus 
selected  went  upon  the  premises  and  laid  out 
the  street,  not  in  conformity  to  the  resolu- 
tion, and  assessed  the  damages.  They  filed 
their  report  on  May  25,  1905.  At  a  meeting 
of  the  board  on  May  27th  the  report  was 
adopted,  and  on  the  29th  the  prosecutor  gave 
notice  of  an  appeal.  The  report  stated  that 
they  had  taken  260  feet  of  land;  whereas, 
the  true  quantity  included  in  the  street  was 
800  feet  On  the  29th  of  May  the  defendants 
entered  upon  the  land  in  the  manner  set 
forth  in  the  special  verdict  The  correct- 
ness of  the  Judgment  below  depends  upon  the 
answer  to  the  question  whether  the  land 
stood  condemned  on  the  29th  of  May;  and 
the  answer  to  this  is  dependent  upon  the 
question  whether,  by  the  resolution  of  May 
16,  1905,  the  land  stood  condemned.  It  can- 
not be  successfully  contended  that  any  right 
of  entry  was  given  in  the  charter  until  con- 
denmatlon  was  had.  It  would  seem  that  the 
plain  language  of  the  statute  would  put  an 
end  to  the  controversy.  When  the  apprais- 
ers have  been  appointed,  have  acted,  and  the 
report  of  their  action  has  been  in  the  mayor*s 
office  10  days,  eliminating  the  provision  in 
regard  to  an  appeal,  "the  said  land  so  ap- 
praised shall  stand  condemned,"  etc  The 
charter  is  the  authority,  and  the  only  au- 
thority, by  which  the  power  is  conferred, 
and  by  which  its  terms  and  extent  are  to  be 
measured.  How  Is  it  possible  for  the  court 
to  say  that  this  language  is  of  no  efl^ect? 
Was  it  not  most  natural  for  the  prosecutor 
to  put  the  only  reasonable  construction  upon 
this  plain  language,  and  to  assert  his  owner- 
ship, until  by  the  law  of  the  land  he  has  been 
divested  of  It?  If  the  land  stood  condemned 
by  the  resolution,  why  should  the  Legislature 
have  done  a  vain  thing  and  declared  that 
land  already  condemned  should  again  "stand 
condemned"?  If  by  the  resolution  of  May 
16,  1905,  his  land  had  been  taken,  it  is  im- 
material for  the  purpose  of  this  appeal  to 
inquire    whether   the    appointment    by    the 


M.a) 


STATE  V.  JONES. 


247 


board  of  two  appraisers,  wben  the  statute 
empowered  it  to  select  only  one,  was  au- 
thorized. If,  on  the  contrary,  the  appoint- 
ment and  action  of  the  appraisers  are  essen- 
tial to  the  completion  of  the  condemnation, 
it  is  important  to  inquire  whether  the  re- 
fusal of  the  landowner  to  choose  an  ap- 
praiser conferred  the  power  on  the  board  to 
do  80.  It  is  said  that  he  was  stubborn,  and 
by  his  stubbornness  forfeited  his  right  to 
have  his  property  condemned  according  to 
the  charter.  The  record  does  not  disclose 
why  the  owner  of  the  land  refused  to  name 
an  appraiser,  nor  is  it  of  any  moment  in  the 
decision  of  this  case.  It  is  sufficient  to  say, 
conceding  that  he  was  stubborn,  this  did  not 
authorize  the  defendants  to  proceed,  other- 
wise than  in  accordance  with  the  law,  to 
take  his  property.  Some  of  the  most  sacred 
rights  of  person  and  property  have  been  pre- 
served by  men  who  were  stubborn.  Doubts 
less  Hampden  was  so  considered  when  he  re- 
sisted the  payment  of  ship  money.  We  may 
not  dismiss  a  man's  cause  because  in  our 
opinion  he  was  stubborn.  If  those  upon 
whom  the  legislature  has  conferred  the  right 
to  exercise  the  highest  acts  of  sovereignty 
fail  to  proceed  according  to  the  character, 
the  citizen  not  only  has  a  right,  but  it  is  liis 
duty,  to  be  stubborn.  I  do  not  question  the 
motives  of  the  defendants.  I  presume  they 
were  acting  in  good  faith.  But,  when  we 
deal  with  the  sacred  rights  of  person  and 
property,  nothing  short  of  full  and  complete 
authority  will  Justify. 

In  other  charters  directing  the  appoint- 
ment of  appraisers,  as  this  does,  provision  is 
made  for  the  appointment  by  the  sheriff  or 
clei^  if  the  owner  of  the  property  refuses 
to  name  an  appraiser.  It  is  no  answer  to  the 
objection  that  the  law  has  not  been  com- 
plied with  to  say  that  it  is  the  fault  of  the 
property  owner.  The  charter  is  the  guide 
for  the  corporation.  The  Legislature  has 
prescribed  the  terms  upon  which  and  the 
manner  in  which  the  corporation  must  ac- 
cept the  authority.  The  citizen  is  not  con- 
sulted. He  is  told  that  the  condemnation  of 
his  property  is  the  exercise  of  sovereign 
power,  and  he  is  not  entitled  to  be  heard. 
Certainly,  when  he  finds  that  in  delegating 
that  power  to  a  corporation  the  Legislature 
has  fixed  the  tribunal*  provided  for  its  se- 
lection«  and  prescribed  the  manner  in  which 
his  property  is  to  "stand  condemned,'*  he  may 
make  this  last  stand  for  his  rights,  and 
should  not  be  told  that  it  is  immaterial 
whether  the  corporation  observes  the  pro- 
vision of  the  charter.  I  respectfully,  but 
firmly,  insist  that  this  is  to  dispense  with 
fundamental  principles  founded  upon  the  ex- 
perience of  the  ages.  I  am  at  a  loss  to  see 
what  right  the  commissioners  had  to  select 
two  appraisers,  when  the  charter  gave  them 
power  to  select  only  ona  That  the  manner 
of  selecting  the  appraisers,  when  prescribed 
by  the  charter,  is  essential,  and  compliance 
therewith  a  condition  precedent  to  condem- 


nation, is  abundantly  sustained  by  the  au- 
thorities. In  Loucheim  v.  Hemsley,  59  N.  J. 
Law,  149.  35  Aa  795,  the  statute  directed  that 
the  appraisers  be  of  different  political  par- 
ties. The  court  said:  "Neither  in  the  com- 
munication nor  in  the  minutes  is  any  refer- 
ence made  to  the  statutory  qualifications  of 
the  commissioners.  This  omission  is  fatal. 
A  special  authority  delegated  by  statute  to 
particular  persons  to  take  away  a  man's 
property  and  estate  against  his  will  must  be 
strictly  pursued,  and  must  appear  to  have 
been  so  pursued  on  the  face  of  the  proceed- 
ings in  which  the  authority  is  exercised." 
In  Fore  v.  Hoke  48  Mo.  App.  254,  the  statute 
required  the  petition  for  condemnation  and 
assessment  to  set  forth  that  the  parties  could 
not  agree.  The  petition  failing  to  do  so,  the 
court  said  that  the  averment  was  Jurisdic- 
tional. In  Adams  v.  Clarksburg,  23  W.  Va. 
203,  Woods,  J.,  says:  ••The  taking  of  pri- 
vate property  for  public  use,  without  the 
owner's  consent,  can  only  be  Justified  for'  the 
uses,  in  the  modes,  upon  the  conditions,  and 
by  the  agencies  prescribed  by  law  for  its 
appropriation.  Whenever  the  private  prop- 
erty of  an  individual  is  to  be  divested  by  pro- 
ceedings against  his  will,  a  strict  compliance 
must  be  had  with  all  the  provisions  of  law 
which  are  made  for  his  protection  and  bene- 
fit, or  the  proceeding  will  be  ineffectual. 
These  conditions  must  be  regarded  as  condi- 
tions precedent  which  are  not  only  to  be  ob- 
served and  complied  with  before  the  right 
of  the  property  owner  is  disturbed,  but  the 
party  claiming  authority  under  the  adverse 
proceeding  must  show  affirmatively  such 
compliance.  All  the  authorities  concur  in 
holding  that  as  private  property  can  be 
taken  against  the  consent  of  the  owner  only 
in  such  cases  and  by  such  proceedings  as 
may  be  8i)ecially  provided  by  law,  and  as 
these  proceedings  are  contrary  to  the  course 
of  the  common  law  and  are  in  derogation  of 
common  right,  they  are  to  be  strictly  con- 
strued, and  that  the  party  who  would  avail 
himself  of  this  extraordinary  power  must 
comply  fully  with  all  the  provisions  of  the 
law  entitling  him  to  exercise  it.**  In  this 
case  a  provision  required  10  day's  notice  to 
be  served  on  the  owners  before  the  court 
could  appoint  the  commissioners.  The  court 
held  that  a  failure  to  give  the  notice  ren- 
dered the  proceeding  void.  This,  because 
the  statute  required  the  notice.  In  Madden 
V.  li.  &  N.  R.  R.,  66  Miss.  258,  6  South.  181, 
the  statute  provided  that  the  commissioners 
be  "disinterested."  The  court  said:  "This 
being  the  case,  it  is  material  to  the  validity 
of  the  appropriation  that  a  strict  compliance 
with  the  terms  of  the  charter  be  apparent  tn 
the  record.  It  nowhere  appears,  either  in  the 
appointment  of  the  commissioners,  in  their 
return,  or  in  any  order  entered  therein,  that 
they  were  "disinterested."  And,  if  they  were 
not,  there  has  not  been  any  condemnation  of 
the  land.  This  case  was  upon  a  "suggestion 
of  error"  reargued,  and  the  decision  afiirmed. 
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In  Mitchell  y.  Railroad,  08  111.  286,  it  is  said: 
'It  iB  a  sound  and  Inflexible  rule  of  law  that, 
when  special  proceedings  are  authorized  by 
statute -by  which  the  estate  of  one  person 
may  be  dirested  and  transferred  to  another, 
every  material  provision  of  the  statute  must 
be  complied  with.  The  owner  has  the  right 
to  insist  upon  a  strict  performance  of  all  the 
material  requirements,  and  especially  those 
designed  for  his  security,  and  the  nonobserv- 
anoe  of  which  may  operate  to  his  prejudice.** 
In  Paret  v.  Bayonne,  39  N.  J.  Law,  569,  De- 
pue^  X,  says:  '^he  officers  of  a  corporation 
are  agents,  with  only  special  powers  such  as 
are  delegated  to  them  by  the  act  of  incor- 
poration, or  such  as  are  necessarily  implied 
from  the  powers  delegated.  *  *  *  In  the 
performance  of  these  functions  they  are  re- 
quired to  conform  strictly  to  the  method  of 
procedure  prescribed."  In  Stewart  v.  Wallis, 
30  Barb.  344,  it  is  said:  "The  form  by  which 
private  property  may  be  taken  for  public 
purposes  having  been  prescribed,  it  must  be 
strictly  piursued,  or  the  attempt  will  be  in- 
efTectual  and  the  proceeding  void,  and  all 
persons  acting  under  the  color  of  them  will  be 
trespassers."  We  may  apply  the  words  of 
the  court  in  Chi.  &  Alt  R.  R.  Co.  v.  Smith, 
78  111.  96,  to  all  works  of  public  character: 
"Whilst  all  persons  at  that  day  were  de- 
sirous to  see  railroads  constructed,  It  was 
not  intended  that  it  should  be  done  at  the 
sacrifice  of  all  private  rights.  Those  acting 
for  the  company  knew,  or  should  have  known, 
that  in  acquiring  their  right  of  way  they 
were  pursuing  an  extraordinary  and  sum- 
mary remedy,  and  in  doing  so  the  law  im- 
peratively demanded  that  they  should  ob- 
serve all  of  the  requirements  of  the  statute 
under  which  they  were  acting.  And  this  is 
a  requirement  which  lies  at  the  foundation 
of  our  system  of  Jurisprudence."  Railroad  v. 
Raihroad,  106  N.  Q  16,  10  S.  E.  1(H1;  15  Cyc. 
p.  816. 

This  is  probably  the  first  instance  in  which 
the  property  of  the  citizen  has  been  taken 
against  his  consent  and  its  value  fixed  by 
appraisers,  two  of  whom  are  selected  by  the 
party  taking,  and  they  selecting  the  third. 
I  submit  that  to  sustain  it  is  destructive  of 
elementary  principles  of  natural  Justice  and 
Judldal  procedure.  It  is  no  answer  to  say 
to  the  citizen,  deprived  of  his  property  at  a 
valuation  fixed  by  appraisers  so  appointed, 
that  he  may  appeal.  He  Is  entitled  in  the 
first  instance,  and  at  every  step  in  the  pro- 
ceeding, to  demand  a  strict  observance  of  the 
written  law.  The  provisions  in  regard  to  the 
mode  of  procedure  before  the  land  shall 
"stand  condemned"  are  not  empty  forms.  To 
so  construe  them  puts  the  state  in  the  attitude 
of  keeping  the  promise  to  the  ear  and  break- 
ing it  to  the  sense.  Let  us  suppose  a  similar 
provision  in  the  charter  of  a  railroad  com- 
pany or  telegraph  company  In  regard  to  the 
appointment  of  appraisers — and  there  is  no 
difference  in  principle ;  would  It  be  contended 
that,  if  the  owner,  feeling  that  his  rights 


were  being  unlawfully  or  unjustly  Invaded, 
refused  to  name  an  appraiser,  a  superintend- 
ent or  other  officer  of  the  corporation  could 
name  two  of  the  appraisers  and  say  to  the 
owner,  if  he  was  not  satisfied,  he  could  ap- 
peal. I  do  not  so  understand  the  guaranties 
which  the  law  throws  around  the  citizen. 
The  right  to  appeal  is  of  value,  and  not  to  be 
denied;  but  the  right  of  the  citizen  to  de- 
mand at  all  stages  of  the  proceeding  due  pro- 
cess of  law  is  not  to  be  denied  or  abridged. 
Holding,  therefore,  that  the  assessm^it  was 
of  the  essence  of  the  condemnation  proceed- 
ing, I  am  forced  to  the  conclusion  that  the 
land  did  never  "stand  condemned,"  because 
there  was  never  any  lawfully  constituted 
appraisers,  and  that  the  report  should  not 
under  the  terms  of  the  charter  be  confirmed, 
until  the  expiration  of  10  days.  It  would 
seem,  also,  that  the  appeal  suspended  further 
action  by  the  board.  It  is  usually  provided 
that,  if  the  corporation  deposit  the  amount 
of  the  award,  an  appeal  shall  not  suspend  the 
right  of  entry.  I  see  no  reasonable  objection 
to  such  a  provision.  It  is  said,  however,  that 
the  question  is  settled  by  this  court  in  State 
V.  Lyle,  100  N.  a  497,  6  S.  B.  379.  The  extent 
to  which  a  question  becomes  closed  and  is 
crystallized  into  positive  law  by  a  single  de- 
cision binding  upon  the  same  court  is  often 
difficult  to  define.  Without  undertaking  to 
do  so,  I  think  it  permissible  and  safe  to  say 
that  it  should  not  extend  beyond  the  clear 
and  unmistakable  language  of  the  Judge  who 
writes  the  opinion.  I  should  feel  myself 
bound  both  by  reason  of  my  respect  for  the 
opinion  of  the  learned  chief  Justice  who 
wrote,  and  the  associate  Justice  who  con- 
curred in,  that  opinion,  as  well  as  the  learned 
Judge  who  tried  the  case  below,  unless  my 
convictions  were  so  strong  that  to  adopt  the 
conclusion  did  violence  to  my  sense  of  duty 
as  a  Judge.  I  do  not  think  that  I  am  placed 
in  this  embarrassing  position  in  respect  to 
that  case.  Fully  conceding  that  it  is  permis- 
sible to  cite  the  ciise  as  in  some  measure  sus- 
taining the  conclusion  reached  by  the  court, 
I  think  that  a  careful  examination  of  the 
opinion  discloses  that  the  question  upon  which 
this  case  turns  is  not  considered  or  decided. 
Smith,  O.  J.,  says:  "The  controversy  in  the 
present  case  turns  upon  the  construction  of 
the  charter,  which  has  been  recited  in  full, 
and  whether,  in  providing  the  method  for 
ascertaining  the  compensation  to  be  paid  the 
owner  and  the  means  by  which  it  is  to  be 
done,  a  prepayment  is  necessary  before  the 
property  can  be  taken,  and  this  following 
the  condemnation  in  the  mode  pointed  out  in 
the  enactment"  The  discussion  following 
this  statement  of  the  question  in  controversy 
shows  clearly  that  no  other  question  was  in 
the  mind  of  the  writer.  This  view  Is 
strengthened  by  the  concluding  portion  of  the 
opinion,  citing  Judge  Oooley  to  sustain  the 
proposition  that  the  corporation  may,  if  au- 
thorized, take  ^'without  first  making  pay- 
ment/*    (Italics  in  opinion.)    This  is  the  only 
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question  disciufled  or  decided,  and,  as  said. 
It  is  not  controyerted. 

In  Freedle  v.  Railroad,  4d  N.  G.  88,  and  In 
Mclntire  y.  Railroad,  07  N.  a  278,  the  qnes- 
Hon  presented  here  did  not  arise.  In  Johns- 
ton ▼.  Ranlcln,  70  N.  a  550,  the  charter  of 
Asherille  is  not  set  out.  The  only  point  de- 
cided in  respect  to  the  right  to  proceed  with 
the  work  is  that  the  law  did  not  require  com- 
pensation paid  before  the  taking.  If,  as  con* 
tended,  these  cases  hold  that,  without  clearly 
expressed  power  in  the  charter,  a  board  of 
town  commissioners  or  directors  of  a  private 
corporation  may,  without  notice  to  the  owner, 
locate  a  street  or  road  on  his  property,  and 
immediately,  without  other  notice  to  him  than 
the  appearance  of  a  number  of  men  on  his 
premises,  tear  away  his  houses  and  fences, 
cut  down  his  trees,  and  take  his  property, 
then  I  most  respectfully,  but  earnestly,  dis- 
sent from  them.  To  sustain  the  exercise  of 
such  arbitrary  power,  there  should  be  un- 
mistakable language  used  in  the  statute^ 
How  far  the  Legislature  may  permit  it  is 
not,  in  my  opinion,  a  closed  question.  It  may 
be  said  that  it  is  of  little  importance  to  the 
owner,  whose  property  is  taken  by  an  ex  parte 
exercise  of  political  sovereignty,  either  by  a 
board  of  town  commissioners  or  a  board  of 
nonresident  directors  of  a  corporation,  to 
whom  has  been  delegated  this  sovereign  pow- 
er, how,  when,  or  by  whom  the  assessment  Is 
made;  and  it  must  be  conceded  that  much 
judicial  warrant  is  found  to  sustain  the  posi- 
tion. I  cannot  hope  to  change  the  current  of 
Judicial  thought  in  this  court,  and  it  Is 
doubtless  a  vain  assumption  on  my  part  to 
question  its  correctness.  I  hope,  however, 
that  another  department  of  the  government, 
to  which,  it  seems,  the  citizen  must  look  to 
safeguard  his  rights  in  this  respect,  will  come 
to  a  state  of  mind  which  will  enable  us  to 
say,  in  the  language  of  the  English  Court  of 
Chancery:  '^he  hardship  imposed  on  indi- 
viduals, I  think,  and  I  am  glad  to  think,  has 
of  late  years  been  subject  to  a  more  anxious 
consideration  than  it  used  to  be."  The  ma- 
terial wealth  and  prosperity  of  the  coimtry 
should,  and  we  hope  will,  continue  to  grow. 
The  great  principles  by  which  the  security 
of  life,  liberty,  and  property  has  been  pre- 
served, the  preservation  of  which  is  so  es- 
sential and  has  contributed  so  largely  to  the 
present  happy  condition  in  which  we'  live, 
may  not  be  either  sacrificed  or  in  the  slight- 
est degree  weakened  by  the  demands  of  cor- 
porations, either  public  or  private,  to  tres- 
pass upon  the  land  of  the  citizen  otherwise 
than  is  permitted  by  the  clearly  expressed 
will  of  the  lawmaking  power.  A  man's  land 
should  "stand  condemned"  when,  and  only 
when,  every  step  which  the  law  prescribes  to 
that  end  has  been  taken.  Every  reasonable 
doubt  should  be  resolved  in  favor  of  the  citi- 
zen. It  is  well  known  that  charters  are  ob- 
tained by  those  most  interested  in  securing 
the  largest  delegation  of  power  possible. 
The  owner,  whose  property  is  to  be  con 


damned,  has  no  opportunity  to  be  heard.  The 
constitutional  provision  requiring  notice  of 
the  introduction  of  private  laws  has,  by  cus- 
tom and  construction,  been  practically  abro- 
gated. Power  is  ever  aggressive,  and  often 
indifferent  to  individual  rights.  Recognizing 
these  truths,  taught  by  experience,  the  courts 
have  wisely  declared  that  all  grants  of  power 
are  to  be  construed  strictly  against  the  grant, 
and  liberally  in  favor  of  the  citizen. 

In  my  opinion,  under  the  clear  terms  of 
the  charter,  the  land  of  the  prosecutor  did 
not  "stand  condemned"  on  May  29,  1905,  and 
the  entry  thereon  by  the  defendants  was  a 
trespass.  There  are  other  phases  of  the  case 
which  I  do  not  care  to  discuss.  I  do  not  dis- 
sent from  what  Is  said  in  regard  to  notice 
gtven. 


a40  N.  C.  106) 

QATTIS  V.  KILQO  et  al. 

(Sapre:iie  Court  of  North  Carolina.    Nov.  22, 
1905.) 

I^IBSL— C010CT71VI04TIONB— QUALiriBO    PbIVI- 
LEGE. 

The  publication  of  proceedings  of  a  col- 
lesre  board  of  trustees  in  the  investigation 
of  charges  against  one  connected  with  the  col- 
lege, which  pamphlet  was  intended  for  circula- 
tion among  the  patrons  of  the  college  and 
among  those  likely  to  become  such,  was  quali- 
fiedly  privileged,  and  therefore  could  not  be 
made  the  basis  of  an  action  for  libel,  in  the 
absence  of  proof  of  malice. 

[Bl  Note.— For  cases  in  point  see  vol.  82, 
Cent  Dig.  Libel  and  Slander,  $  183.] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty ;  MQore,  Judge. 

Action  by  Thomas  J.  Gattis  against  J.  G. 
Kilgo  and  others.  From  a  judgment  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

Graham  &  Devin,  Guthrie  ft  Guthrie,  Argo 
ft  Shaffer,  C  B.  Watson,  A.  A.  Hicks,  S.  M. 
Gattis,  and  J.  N.  Holding,  for  appellant 
Robt  W.  Winston,  B.  S.  Boyster,  T.  T.  EUcks, 
F.  Lb  Fuller,  and  Aycocft  ft  Daniels,  for  ap- 
pellees. 

PER  CURIAM.  The  court  Is  of  the  opin- 
ion that  the  investigation  of  the  charges 
against  defendant  Kilgo  before  the  board 
of  trustees  of  Trinity  College  was  not  ab- 
solutely, but  qualifledly,  privileged,  and  so 
was  the  publication  of  the  proceedings  in  the 
I5amphlet  known  in  the  case  as  the  ''Blue 
Book,"  which  was  intended  for  circulation 
among  the  patrons  of  the  college  and  among 
those  likely  to  become  its  patrons.  Any 
statement  or  communication  is  conditionally 
privileged  when  made  bona  fide  about  some- 
thing in  which  (1)  the  speaker  has  an  in- 
terest or  duty  (2)  the  hearer  has  a  cor- 
responding interest  or  duty,  and  (3)  when  the 
statement  or  communication  is  made  in  pro- 
tection of  that  interest  or  in  performance 
of  that  duty.  It  must  be  uttered  in  the- 
honest  belief  that  it  is  true.  The  stand- 
ard of  privilege  is  the  standard  of  the  law. 
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not  of  the  Indlyidnal,  and  the  priyllege  de- 
pends, not  on  what  the  individual  may  have 
supposed  to  be  his  interest  or  duty,  but  up- 
on what  a  Judge  decides,  as  matter  of  law, 
his  interest  or  duty  to  have  been.  The  court 
determines  what  is  and  what  is  not  privileg- 
ed. The  effect  of  the  privilege  is  to  cast  on  the 
plaintiff  the  burden  of  showing  malice  on  the 
defendant's  part  in  uttering  or  publishing 
the  alleged  slanderous  words.  If  one  ex- 
ceeds the  privilege,  its  protection  to  him 
ceases,  and  the  ordinary  rules  of  liability 
apply.  Whether  he  has  exceeded  it,  and 
whether  he  was  actuated  by  malice,  are 
ordinarily  questions  for  the  Jury.  1  Jaggard 
on  Torts,  530,  531.  Proceedings  before  school 
boards,  and  religious,  fraternal,  and  like 
organizations,  are  within  the  class  having 
only  a  qualified  privilege,  and  are  protected 
by  such  privilege  when  it  is  properly  used 
and  not  abused.  1  Jaggard,  539.  Absolute 
privilege  is  generally  confined  to  Judicial 
and  legislative  proceedings  and  official  com- 
munications of  a  public  nature,  where  the 
interest  of  the  public  is  directly  concerned. 
1  Jaggard,  526  et  seq. 

The  plaintiff,  having  declared  on  the  pub- 
lication of  the  pamphlet,  must  show  that  the 
defendants  were  prompted  by  actual  or  ex- 
press malice  in  making  the  publication. 
There  is  no  cause  of  action  alleged  against 
the  defendant  Kllgo  for  slander  in  making 
his  speech  before  the  board,  nor  is  there  any 
alleged  against  the  defendants  Duke  and  Kil- 
go  for  libel  in  publishing  the  speech  in  the 
Morning  Post  and  other  newsi^apera  Testi- 
mony as  to  the  latter  publication  was  in- 
troduced to  show  malice  in  publishing  and 
circulating  the  pamphlets.  A  majority  of 
the  Judges  sitting  are  of  the  opinion  that 
there  is  no  evidence  of  malice  as  to  the  de- 
fendant Duke,  and  that  there  is  no  evidence 
that  the  defendant  Kllgo  participated  In 
the  publication  of  his  speech  in  the  newspa- 
pers. Upon  the  question  whether  there  is 
any  evidence  that  the  defendant  Kllgo  was 
actuated  by  malice  In  publishing  the  pam- 
phlets, the  Judges  are  equally  divided  In 
opinion ;  two  of  the  Judges  holding  that  there 
Is  evidence  In  the  case—certainly  when 
coupled  with  what  was  improperly  excluded 
— rwhich  requires  that  the  cause  he  submitted 
to  the  Jury,  and  the  other  two  Judges  hold- 
ing that  there  Is  no  such  evidence. 

It  is  not  deemed  necessary  to  review  the 
evidence  or  to  discusa  the  case,  bo  far  as  the 
defendant  Duke  Is  concerned.  No  useful 
precedent  would  be  furnished,  as  a  case  re- 
sembling this,  even  in  its  general  features, 
is  not  apt  to  be  again  presented,  and  no  new 
or  Important  principle  of  law  Is  involved. 
As  to  the  defendant  Kilgo,  It  has  not  been 
usual  to  do  more  than  merely  announce  the 
result  when  there  is  a  divided  court,  as  di- 
verse opinions  of  the  Judges  in  such  a  case 
could  not  possibly  have  the  weight  of  pre- 
cedents. There  could  be  no  opinion  of  the 
court    Governed  by  the  law,  as  determined 


upon  the  facts  by  a  majority  of  the  court  in 
respect  to  the  defendant  Duke,  and  by  the 
course  and  practice  of  this  court  (when  its 
members  are  equally  divided  in  opinion)  In 
respect  to  the  defendant  Kllgo,  we  must  af- 
firm the  Judgment  of  the  court  below,  and 
the  action  will  stand  dismissed. 
Affirmed. 

CLARK,  G.  J.,  did  not  sit 


a40  N.  C.  52) 
R.  T.  WILSON  &  CO.  V.  LEVI  COTTON 
MILLS. 

(Supreme  Court  of  North  Carolina.    Nov.  22, 
1905.) 

1.  CoirrsACTS  —  Constbuction  —  Questions 

FOB  COUBT  OB  JUBY. 

The  constraction  of  a  contract,  whether 
committed  to  writing,  contained  in  correspond- 
ence, or  merely  verbal,  is  a  matter  of  law.  and 
the  meaning  of  its  terms,  if  precise  and  ex- 
plicit, is  a  qaestion  for  the  court  but  if  such 
meaning  is  doubtful  and  uncertain,  or  in  case 
the  terms  of  a  verbal  contract  are  disputed,  it 
may  be  submitted  to  the  Jury  under  proper 
instructions. 

[B3d.  Note.— For  cases  in  point  see  voL  IL 
Cent  Dig.  Contracts.  fiS  767-770.] 

2.  Saues— TzMK  OP  Deuveet— Extension  bt 

BXTTEB. 

Where  plaintiffs  sold  cotton  to  defendant 
to  be  shipped  in  April,  May,  or  June,  at  plain- 
tiffs' option,  an  order  subsequently  given  plain- 
tiffs by  defendants  to  sell  if  July  cotton  should 
reach  a  certain  price  operated  to  extend  the 
time  of  delivery  until  the  last  day  of  the  month 
of  July. 
8.  Same — ^Deuvebt  or  Qoodb — Ezouses  fob 

Default — ^Refusal  to  Receive. 

Where  a  buyer  broke  its  contract  by  re- 
fusing to  accept  the  goods  before  the  expiration 
of  the  time  of  delivery,  the  sellers  were  excused 
from  making  a  tender  and  delivery  of  the  goods, 
and  were  entitled  to  recover  their  price  if  they 
were  ready,  willing,  and  able  to  deliver,  and 
otherwise   to  comply  with  their  contract 

[Bd.  Note. — For  cases  in  point  see  vol.  43, 
Cent  Dig.  Sales,  »  863,  435.] 

4i  Same — ^Unnecessabt  Delivebt. 

A  buyer  cannot  complain  of  the  act  of  the 
seller  in  making  an  unnecessary  delivery,  after 
the   buyer's  refusal   to  accept  the  goods,   nor 
can  he  obtain  any  benefit  thereby. 
5.  Sake — Actions  fob  Pbice — Ibsttes. 

In  an  action  for  the  price  of  goods,  issues 
submitting  to  the  Jury  whether  defendant  re- 
fused to  perform  its  part  of  the  contract  and 
what  damage,  If  any,  plaintiff  had  sustained, 
were  broad  enough  to  permit  defendant  to  pre- 
sent in  everv  phase  the  defense  of  plaintiff's 
failure  to  deliver  within  the  time  fixed  by  the 
contract  and  it  was  not  reversible  error  to  re- 
fuse further  issues  tendered  by  defendant 
0.  Same — Actions  fob  Pbice — Damages. 

In  an  action  for  the  price  of  cotton,  the  losa 
in  weight  of  the  cotton  should  not  be  deducted 
in  assessing  the  damages,  where  the  allowance 
of  such  a  loss  was  agreed  upon  in  the  corre- 
spondence constituting  the  contract  of  sale. 

Appeal  from  Superior  Court  Mecklenburg 
County;  Cooke,  Judge. 

Action  by  R.  T.  Wilson  &  Co.  against  Levi 
Cotton  Mills.  From  a  judgment  for  plain- 
tiffs,  defendant  appeals.    Afiirmed. 
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Action  for  the  price  of  cotton.  Plaintiffs 
alleged  that  in  March,  1904,  they  sold  to  the 
defendant  100  bales  of  cotton  at  $14.42  per 
100  pounds,,  to  be  shipped  by  them  and  de- 
livered at  Rntherfordton,  N.  C,  in  April, 
May,  or  June,  at  their  option,  and  to  be  paid 
for  in  lots  of  25  bales  each  on  the  10th,  20th, 
25th,  and  30th  of  July  .of  that  year.  This 
the  defendant  admitted.  Plaintiffs  further 
alleged  that  afterwards,  by  agreement  of  the 
parties,  the  day  of  shipment  was  postponed 
until  July  29,  1904,  at  which  time  it  was 
shipped  to  the  defendant,  who  refused  to  re- 
ceive the  same.  Defendant  denied  the  post- 
ponement, but  admitted  its  refusal  to  receive 
the  cotton,  and  alleged  that  it  was  shipped 
after  the  lime  of  shipment  had  expired.  The 
evidence  tended  to  show  that  after  some 
telegraphic  correspondence  as  to  canceling 
the  sale,  upon  request  first  made  by  defend- 
ant, the  latter  wrote  the  plaintiffs  as  fol- 
lows: ''Yours  of  June  15  is  at  hand  and 
noted.  Would  it  be  satisfactory  to  delay 
shipment  20  days?  Please  advise  as  to  this. 
Do  you  expect  a  corner  in  July  or  August 
cotton?  If  you  can  sell  50  bales  when  July 
reaches  $12.50  or  over,  you  may  do  so.  This 
order  is  subject  to  cancellation  any  time  be- 
fore your  placing  order.  May  get  you  to 
sell  other  50  bales.*'  Plaintiffs  replied  June 
20th  that  they  could  probably  delay  shipment 
20  days,  and  would  do  so  if  they  could,  but 
they  did  not  care  for  it  to  stand  in  the  way 
of  a  favorable  offer.  They  also  stated  that 
they  would  sell  50  bales  when  July  contracts 
reached  $12.50  or  more.  On  June  25th  de- 
fendant wired  the  plaintiffs  as  follows: 
''Sell,  unless  order  revoked,  first  50  bales 
July  reaches  eleven  quarter  or  over."  Plain- 
tiffs replied:  "We  will  execute  this  order 
if  July  reaches  that  point,  which  we  fear 
is  somewhat  doubtful,  unless  we  have  some 
bad  crop  news."  There  was  no  other  com- 
munication between  the  parties  until  July 
23d,  when  plaintiff^,  through  their  agent,  Mr. 
Lee,  Inquired  of  defendant  tf  it  had  any 
further  directions  to  give  tn  regard  to  the 
disposition  of  its  cotton,  to  which  the  de- 
fendant replied  that  plaintiffs  had  not  com- 
plied with  their  contract,  and  it  did  not  then 
need  the  cotton,  which  was  afterwards  ship- 
ped and  tendered  to  defendant,  who  refused 
to  receive  it  The  Issues  submitted  to  the 
Jury,  with  the  answers  thereto,  were  as  fol- 
lows :  "(1)  Did  the  defendant  refuse  to  per- 
form its  part  of  the  contract?  Ans.  Yes. 
(2)  What  damage,  if  any,  has  the  plaintiff 
sustained?  Ans.  $1,710,  and  Interest  from 
July  23,  1004."  The  Jury  were  instructed 
that,  as  the  contract  was  in  writing,  it  Is 
the  duty  of  the  court  to  construe  it,  and  that, 
if  they  believe  the  evidence,  their  answer  to 
the  first  issue  should  be  'Yes.'  Upon  the 
second  Issue  the  court  charged  that  the 
measure  of  damages  is  the  difference  between 
the  contract  price,  $14.42,  and  the  market 
price  of  the  cotton  at  the  place  of  delivery 
fixed  by  the  contract,  which  witnesses  testi- 


fied was  11  cents,  and  that  if  they  believed 
the  evidence  their  answer  to  the  second  issue 
should  be  $1,710  and  interest  from  June  23, 
1904,  the  day  on  which  defendant  refused  to 
receive  the  cotton.  There  was  a  Judgment  for 
the  plaintiffs,  and  defendant  appealed. 

Stewart  &  McRae,  for  appellant  Pharr 
&  Bell,  for  appellees. 

WALKER,  J.  (after  stating  the  case). 
There  can  be  no  doubt  but  that  the  construc- 
tion of  a  contract  is  a  matter  of  law.  If 
committed  to  writing,  the  meaning  of  the 
terms,  when  they  are  precise  and  explicit, 
is  a  question  for  the  court ;  but,  if  doubt- 
ful and  uncertain,  they  may  be  submitted  to 
the  Jury,  with  proper  instructions,  given 
hypothetically,  as  the  case  may  require,  to 
ascertain  the  meaning  and  intent  of  the  par- 
ties. The  law  is  the  same  as  to  verbal  con- 
tracts. If  the  terms  are  explicit  the  court 
determines  their  effect  simply  by  declaring 
their  legal  meaning.  If  the  parties  dispute 
about  the  terms  of  the  agreement  an  issue 
of  fact  is  raised  as  to  the  terms,  to  be  de- 
cided by  the  Jury,  who  should  be  guided  by 
instructions  from  the  court  Massey  v.  Bel- 
isle,  24  N.  C.  170;  Slzemore  v.  Morrow,  26 
N.  O.  54;  Festerman  v.  Parker,  82  N.  C. 
474 ;  Harris  v.  Mott,  97  N.  C.  108, 1  S.  B.  547. 
Gaston,  J.,  says,  in  Young  v.  Jeffreys,  20  N. 
O.  216  (reprint  857):  "Where  a  contract  is 
wholly  in  writing,  and  the  intention  of  the 
ftamers  is  by  law  to  be  collected  from  the 
document  itself,  then  the  entire  construc- 
tion of  the  contract— that  is,  the  ascertain- 
ment of  the  intention  of  the  parties,  as  well 
as  the  effect  of  that  intention — is  a  pure 
question  of  law,  and  the  whole  office  of  the 
Jury  is  to  pass  on  the  existence  of  the  alleged 
written  agreement  Where  the  contract  is 
by  parol,  the  terms  of  the  agreement  are, 
of  course,  a  matter  of  fact  and  if  those 
terms  be  obscure  or  equivocal,  or  are  sus- 
ceptible of  explanation  from  extrinsic  evi- 
dence, it  is  for  the  Jury  to  find  also  the 
meaning  of  the  terms  employed;  but  the  ef- 
fect of  a  parol  agreement,  when  its  terms 
are  given  and  their  meaning  fixed,  is  as 
much  a  question  of  law  as  the  construction 
of  a  written  Instrument"  This  language 
summarizes  the  whole  doctrine  and  Is  quoted 
with  approval  In  the  more  recent  case  of 
Spragins  v.  White,  108  N.  0.  449.  18  S.  B. 
171,  where  the  question  is  fully  discussed. 
The  principle  applies,  of  course,  to  agree- 
ments evidenced  by  written  correspondence. 
Simpson  V.  Pegram,  112  N.  0.  641,  17  S.  B. 
430;  Lindsay  v.  Ins.  Oo.,  115  N.  a  212,  20 
S.  B.  370.  As  the  contract  in  this  case  was 
in  writing,  and  as  Its  terms,  we  think,  are 
explicit  and  the  meaning  of  the  parties  un- 
mistakable, it  becomes  our  duty  to  construe 
it  and  declare  its  legal  effect 

Plaintiffs  sold  the  cotton  to  defendant  In 
March,  1904,  subject  to  the  stipulation  ex- 
pressed in  the  contract  that  they  might  at 
their  option  deliver  in  the  following  April, 
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May,  or  June.  Defendant  on  the  18th  day 
of  June  asked  for  an  extension  of  the  time 
fixed  for  delivery  to  July  8th.  The  request 
was  not  granted  absolutely;  but,  if  it  had 
been,  we  do  not  think  it  would  change  the 
legal  aspect  of  the  case,  or  cause  us  to  come 
to  a  different  conclusion,  because,  before  the 
time  for  delivery  had  fully  expired — that  is, 
on  June  25th — defendant  ordered  plaintiffs  to 
sell  the  cotton  when  the  price  for  July  reach- 
ed 11%  cents  or  more.  This  was  a  plain 
direction  to  hold  the  cotton  for  sale  In  July 
at  not  less  than  the  price  stated,  as  it  could 
not  be  determined  whether  the  price  of  cot- 
ton would  reach  that  figure  until  the  full 
month  had  expired,  or  until  the  last  day  of 
the  month,  as  the  market  price  is  subject  to 
^fluctuation,  and  sometimes,  as  we  know,  to 
sudden  and  decided  changes,  and  the  event 
on  which  plaintiffs  were  authorized  to  sell 
might  have  happened  on  that  very  day.  The 
correspondence  shows,  therefore,  by  strong 
and  irresistible  implication,  that  plaintiffs 
were  to  hold  the  cotton  during  the  month  of 
July  or  until  the  price  specified  could  be 
obtained.  We  have  no  doubt  that  this  is 
the  true  meaning  of  the  contract  as  evidenced 
by  the  several  writings.  The  order  of  de- 
fendant could  not  well  have  been  executed 
under  any  other  construction. 

Defendant  does  not  deny  that  It  has  failed 
to  comply  with  the"  contract,  if  this  is  its 
proper  meaning.  Ck>unsel  In  their  brief 
frankly  state  that  the  sole  question  is  wheth- 
er the  cotton  was  delivered  within  the  time 
fixed  by  the  contract ;  their  contention  being 
that  the  time  of  delivery  was  never  changed 
by  the  defendant's  letter  of  June  18th  and 
the  telegram  of  June  25th  and  the  answers 
of  plaintiffs  thereto.  They  argue  that  the 
order  to  sell  was  not  tantamount  to  an  order 
to  delay  the  shipment  of  the  cotton,  and  that 
it  could  not  be  so  unless  the  order  to  sell  was 
for  an  indefinite  time,  and  that  plaintiffs  did 
not  so  construe  the  order,  as  they  did  actually 
ship  on  July  29th.  The  position  is  not 
tenable.  The  order  to  sell  was  confined  by 
its  very  terms  to  the  month  of  July,  the  sale 
to  be  made  when  the  price  reached  11% 
cents.  No  inference  adverse  to  the  plain- 
tiffs can  be  drawn  from  the  fact  that  they 
shipped  the  cotton  on  the  29th,  as  defend- 
ant on  the  22d  had  refused  to  take  the  cot- 
ton. This  was  a  breach  of  its  contract, 
and  plaintiffs  were  not  required  to  make 
any  delivery — the  refusal  dispensing  In  law 
with  any  tender,  and  plaintiffs  then  being 
entitled  to  recover,  if  they  were  ready,  will- 
ing, and  able  to  deliver,  and  otherwise  to 
comply  with  the  contract  on  their  part ;  and 
as  to  this  there  was  no  dispute.  Grandy  v. 
Small,  48  N.  C.  10;  Blalock  v.  Clark.  133 
N.  O.  306,  45  S.  B.  642;  Hughes  v.  Knott 
138  N.  C.  105,  50  S.  E.  586.  If  plaintiffs  did 
more  than  the  law  required  of  them,  the 
defendant  has  no  reason  to  complain  on  that 
account  and  cannot  benefit  by  it 

The  issues  submitted  were  broad  enough 


for  the  defendant  to  present  Its  defense  Id 
every  possible  phase.  We  have  recently 
said:  "It  is  not  material  in  what  form  is- 
sues are  submitted  to  the  Jury,  provided  th^ 
are  germane  to  the  subject  of  the  controversy 
and  each  party  has  a  fair  opportunity  to  pre- 
sent his  version  of  the  facts  and  his  view  of 
the  law,  so  that  the  case,  as  to  all  parties, 
can  be  tried  on  the  merits."  Deaver  v.  Dea- 
ver,  137  N.  a  240,  49  S.  B.  113 ;  Warehouse 
0>.  V.  Cement  132  N.  O.  839,  44  S.  B.  681. 
The  issues  submitted  were  sufflcl^itly  com- 
prehensive within  the  rule  stated,  and  the 
court  properly  rejected  those  tendered  by 
the  defendant  At  least  there  was  no  re- 
versible error  in  doing  so. 

The  loss  in  weight  of  the  cotton  should 
not  have  been  deducted  In  assessing  the 
damages,  as  it  appears  from  defendant's  let- 
ter of  March  23,  1904,  that  a  loss  '*not  to 
exceed  8  pounds  per  bale  from  the  invoice 
weights"  was  to  be  allowed. 

We  have  carefully  considered  the  case  and 
weighed  the  arguments,  so  well  presented  in 
the  briefs  of  counsel,  and  have  not  been  able 
to. discover  any  error  in  the  rulings  of  the 
court 

No  error. 

(140  N.  C.  100> 

OALDWBLIi    v.    LIFE    INS.    CO.    OF 
VIRGINIA. 

(Supreme  Court  of  North  Carolina.    Nov.  22, 
1905.) 

1.  IlTSUBANCB  —  FaLSB   RBPBESERTATIONS  <— 

— ^Recovery  of  Pbemiums  Paid. 

Where  an  illiterate  woman  was  induced  to 
take  out  life  insurance  by  the  agent's- represen- 
tations that  she  could  "draw  out"  her  claim  at 
the  end  of  ten  years,  where  in  fact  the  policy 
as  written  ^ve  her  no  such  privilege,  she  coula, 
on  discovering  that  fact,  recover  the  money  paid 
as  premiums. 

2.  Sakb — ^Actions — ^Instbuctiowb. 

In  an  action  to  recover  an  amount  paid  as 
insurance  premiums  on  the  ground  of  false 
representations  which  induced  plaintiff  to  take 
out  the  policy,  a  charge  to  the  effect  that,  if 
plaintiff  paid  the  premiums  after  ha  vine  ascer- 
tained that  the  policy  was  not  what  she  con- 
tracted for,  she  could  not  raise  the  question  of 
fraud  unless  she  paid  the  premiums  under  pro- 
test, was  not  erroneous,  as  not  based  on  the  evi- 
dence, where  there  was  evidence  that  when  plain- 
tiff first  learned  that  there  was  something  wrong 
with  her  policy  she  endeavored  without  success 
to  have  the  matter  adjusted,  and  went  from  one 
agent  to  another  In  her  efforts  to  obtain  satis* 
faction  until  her  policy  was  finally  canceled. 
8.  Same — Damages. 

The  measure  of  relief  for  false  representa- 
tions which  induced  plaintiff  to  take  out  a  life 
insurance  policy  in  the  belief  that  she  would  be 
entitled  to  withdraw  her  claim  at  the  expiration 
of  10  years,  whereas  in  fact  she  was  not  entitled 
to  anything  at  that  time,  is  the  amount  of  prem- 
iums paid  oy  her,  with  interest 

Appeal  from  Superior  Court  Mecklenburg 
County;  Justice,  Judge. 

Action  by  Dinah  Caldwell  against  the  Life 
Insurance  Company  of  Virginia.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  AX* 
firmed. 
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The  plaintiff  alleges  that  sometime  during 
the  y^ar  1895  she  was  induced  by  the  repre- 
sentation made  to  her  by  defendant's  agent  to 
take  out  policies  upon  her  own  life  and  the  lives 
of  her  children  in  defendant  company;  that 
the  agent  represented  to  her,  as  an  induce- 
ment to  take  out  said  policies,  that  at  the  end 
of  10  years  she  could  withdraw  the  amount 
due  her;  that  after  paying  the  premium  on 
said  policies  for  a  number  of  years  she  learn* 
ed  that  she  was  not  entitled  to  withdraw  her 
money  at  the  end  of  10  years  as  represented. 
She  charges  that  the  representations  upon  the 
faith  of  which  she  took  out  the  policies  were 
false  and  fraudulent,  and  that  she  was  de- 
ceived by  them.  She  demands  the  return  of 
the  money  paid  by  her,  etc  Defendant  com- 
pany denies  the  material  allegations  of  the 
complaint,  and  avers  that,  if  she  was  misled  by 
any  statements  made  by  the  agent  at  the  time 
the  policies  were  issued,  she  soon  thereafter 
had  full  knowledge  thereof,  and  continued 
to  pay  the  premiums,  whereby  fhe  waived 
any  right  wbich  she  may  have  had,  and  rati- 
fied the  contract  as  it  was  made  and  set  out 
In  the  policies;  that  she  failed  to  pay  the 
premiums  in  accordance  with  the  terms  of 
the  polides  and  forfeited  the  amount  paid. 
The  case  was  submitted  to  the  Jury  upon  a 
single  Issue.  From  a  Judgment  following  a 
verdict  for  the  plaintiff,  defendant  appealed. 

W.  B.  Rodman,  for  appellant  Plummer 
Stewart  and  C.  D.  Bennett,  for  appellee. 

CONNOR,  J.  (after  stating  the  case).  The 
testimony  on  the  part  of  the  plaintiff  tends  to 
show  that  she  is  an  illiterate  colored  woman 
having  ten  (10)  children;  that  some  time  dur- 
ing the  year  1806,  while  she  was  ^gaged  as  a 
cook  at  the  Buford  Hotel,  in  Charlotte,  the 
superintendent  of  the  defendant  company  sent 
for  her  to  come  to  his  office;  that  upon  going 
to  the  office  he  asked  her  if  she  had  any  ob- 
jection to  being  ••written  up,"  to  which  she 
replied  that  she  knew  nothing  about  it — did 
not  know  what  Insurance  meant  He  said 
that  he  would  tell  her,  to  which  she  replied 
that,  if  he  did,  she  would  know  nothing 
about  it  then,  to  which  he  replied,  'Tou  will 
have  a  nice  hearse,  nice  carriage,  and  a  nice 
funeral.*'  She  said,  ••!  can't  feel  the  ride  in 
the  hearse,  and  I  can't  see  the  funeral  proces- 
sion." He  said,  •^You  vdll  have  a  heap  of 
money,"  to  which  she  responded:  ''I  don't 
want  the  money,  if  I  am  dead.  I  have  got  to 
go  to  work  at  3  o'clock  in  the  morning,  and 
am  not  going  to  take  my  money  to  pay  insur- 
ance." He  said:  •'!  will  tell  you  what  you 
can  do.  You  can  come  in  for  10  years,  and 
after  10  years  you  can  go  out."  She  said:  "I 
don't  know  anything  about  this.  I  have  been 
living  with  white  people  ever  since  I  was 
bom.  I  don't  know  anything  about  it  and  I 
don't  want  to  fool  with  it"  He  said:  •'Aunty, 
you  can  go  in  for  10  years."  He  said  'that 
after  10  years  I  could  draw  out  the  claim, 
and  If  anything  happened  to  me  the  claim 
would  be  paid";  that  upon  the  faith  of  these 


representations  she  took  the  policies,  paying 
for  some  years  the  weekly  installment  or 
premiums  thereon;  that  some  time  thereafter 
a  lady  with  whom  she  was  employed  read 
the  policies,  and  in  consequence  of  what  she 
said  to  plaintiff  she  saw  CoL  Jones,  a  lawyer 
in  Charlotte;  that  she  afterwards  went  to  the 
agents  of  the  company  and  complained  that 
the  policies  were  not  as  represented;  that 
some  of  the  policies  were  taken  up,  and 
others  given  her  in  their  stead;  that  after 
much  going  and  coming  she  refused  to  pay 
any  further  premiums.  She  told  the  agent 
that  her  time  was  up,  and  he  told  her  that 
if  she  got  anything  she  would  have  to  get  it 
by  law.  We  have  not  set  out  all  of  the  testi- 
mony of  the  plaintiff.  That  portion  which 
we  have  set  forth,  and  there  was  nothing  in 
h^  testimony  contradictory  thereof,  shows 
the  gist  of  the  transaction.  Defendant  de- 
murred to  the  evidence  and  moved  the  court 
to  dismiss  the  action.  We  concur  with  his 
honor  in  his  refusal  to  grant  the  motion. 
There  was  ample  evidence  that  the  plaintiff 
was  led  to  believe  that  she  could  "draw  out" 
at  the  end  of  10  years.  She  had  in  her  own, 
but  unmistakable,  way  refused  to  be  beguiled 
by  the  attraction  held  out  to  her  regarding  a 
fine  funeral  and  a  "heap  of  money"  at  her 
death.  It  was  only  when  the  agent  held  out 
the  inducement  that  she  could  "draw  out'* 
which  she  understood,  and  he  must  have  in- 
tended that  she  should  understand,  to  mean 
getting  the  amount  due  her,  at  the  end  of  10 
years,  that  she  consented  to  take  the  policies, 
or,  as  the  agent  expressed  it,  ''be  written  up." 
In  what  way,  other  than  receiving  the  amount 
due  her  at  the  end  of  10  years,  was  she  to 
••draw  out"  her  claim  at  the  end  of  that 
period?  It  is  hardly  probable  that  it  was 
in  the  mind  of  the  agent  to  gain  her  confi- 
dence and  secure  her  application  by  assuring 
her  that  if  at  the  end  of  10  years  she  grew 
weary  of  paying  the  weekly  Installments,  she 
should  have  the  privilege  of  drawing  out 
empty-handed,  leaving  the  whole  amount 
paid  in  the  vaults  of  the  company.  She  does 
not  appear  to  be  a  person  who  would  consent 
to  be  ••written  up"  on  such  terms.  If  her 
testimony  is  true,  she  was  Induced  to  insure 
upon  the  representation  made  to  her,  as  an 
Inducement  that  In  her  old  age  she  should 
reap  the  fruits  of  her  Industry  and  economy 
during  the  10  years.  Her  testimony  in  this 
respect  is  uncontradicted.  The  superinten- 
dent with  whom  she  had  the  conversation, 
was  not  introduced. 

His  honor  carefully  and  correctly  explained 
to  the  Jury  the  law  governing  the  case,  plac- 
ing upon  her  the  burden  of  proof  in  the 
strongest  language  which  this  court  has  ap- 
proved in  cases  where  mutual  mistake  was 
alleged.  He  said:  "The  burden  Is  upon  the 
plaintiff  to  show  by  clear,  strong,  and  con- 
vincing proof  that  this  transaction  was  fraud- 
ulent and  that  she  was  making  these  pay- 
ments under  representations  made  by  the  de- 
fendant that  were  not  true.    The  burden,  I 


254 


52  SOUTHEASTERN  REPORTER. 


(N.O. 


eay,  is  on  the  plaintiff  to  satisfy  you  that  this 
was  a  fraudulent  transaction."  He  Instruct- 
ed the  jury,  at  considerable  length,  what  con- 
stituted fraud  in  a  transaction  of  this  charac- 
ter, at  all  times  putting  upon  the  plaintiff 
the  burden  of  proof.  We  find  no  error  in  this 
respect.  He  fui-ther  charged  them:  "If  you 
find  that  there  was  fraud  in  the  transaction, 
and  that  afterwards  the  plaintiff  ascertained 
that  the  policies  were  not  what  she  contract- 
ed for  with  the  agents,  and  that  after  this 
she  went  on  and  paid  the  premiums,  and  kept 
her  life  and  the  lives  of  the  others  insured, 
and  took  the  benefit,  then  she  could  not  raise 
this  question  of  fraud,  although  there  may 
have  been  fraud  in  the  beginning,  unless  you 
further  find  that  the  defendant's  collecting 
agent  and  local  superintendent  lulled  her  into 
security  and  led  her  to  believe  that  she  would 
get  the  face  of  the  policies  at  the  end  of  10 
years,  or  unless  she  paid  the  premiums  under 
protest"  To  the  last  clause  of  this  instruc- 
tion the  defendant  excepted,  for  that  there 
was  no  evidence  that  she  paid  under  protest 
Without  undertaking  to  set  forth  the  testi- 
mony, it  is  sufficient  to  say  that  we  have 
given  it  a  careful  examination  and  find  that 
when  she  first  learned  that  there  was  some- 
thing wrong  with  her  policies  she  endeavored 
to  get  them  straight  without  success.  She 
says  that  she  would  go  to  one  agent  and  he 
would  send  her  to  another,  and  this  course 
was  continued  until  they  finally  canceled  the 
policies.  She  narrates  her  trials  in  her  own 
simple  and  natural  wai^t  showing  that  she 
was  bewildered  in  the  intricate  mazes  and 
confusing  obscurities  of  life  insurance  poli- 
cies. In  this  respect  she  is  not  singular.  In 
the  only  way  open  to  her  she  was  constantly 
protesting  that  something  was  wrong  about 
her  insurance.  She  does  not  appear  to  have 
received  much  light  from  the  source  to  which 
she  went  and  was  entitled  to  go. 

There  was  ample  evidence  to  sustain  his 
honor's  charge  and  the  verdict  of  the  Jury. 
She  proved  an  excellent  character.  Her  testi- 
mony, both  in  manner  and  matter,  was  well 
calculated  to  carry  conviction  to  the  minds 
of  the  Jurors.  The  plaintiff  is  evidently  one 
of  the  few  remnants  of  a  type  of  her  race 
illustrating  its  highest  virtues.  In  the  simple 
duties  of  life  incident  to  her  station,  she  ex- 
hibits a  store  of  saving  common  sense.  When 
sought  out  and  invited  by  an  insurance  agent 
to  visit  his  office  to  discuss  the  most  intricate, 
promising,  and  sometimes  disappointing  mode 
of  investing  surplus  earnings,  she  tells  the 
agent  that  she  knows  nothing  of  it  and  will 
know  nothing  when  he  has  illuminated  the 
subject  It  is  not  strange  that  she  gets  into 
trouble.  She  could  not  read  the  policies,  and 
it  is  no  serious  refiectlon  upon  her  intelligence 
to  surmise  that,  if  she  could  have  done  so, 
she  would  not  have  been  very  much  wiser. 
She  did  resist  the  blandishment  to  which 
those  of  her  race  usually  succumb — "a  nice 
funeral";  nor  did  she  surrender  to  the  per- 
suasive assurance,  for  which  many  accredit- 


ed with  more  wisdom  spend  a  life  of  slavery, 
"a  heap  of  money"  at  her  death.  Thei%  is  a 
vast  deal  of  sound  philosophy  and  sense  in 
the  answers  made  by  her  to  the  agent  When, 
however,  the  appeal  is  made  to  that  fear 
which  so  constantly  throws  its  dark  shadow 
over  human  life,  poverty  in  old  age,  and  the 
assurance  is  given,  as  found  by  the  Jury, 
that  at  the  end  of  10  years  she  could  draw 
out  her  claim,  she  consents  to  **be  written 
up."  His  honor  correctly  announced  the  law 
which  gives  relief.  The  Jury  upon  ample 
evidence  have  found  the  facts  as  testified  by 
the  plaintiff.  It  Is  admitted  that  the  policies 
do  not  entitle  her  to  receive  the  amount  paid 
in,  or  any  other  amount  at  the  end  of  10 
years;  that,  on  the  contrary,  she  forfeits  all 
that  she  has  paid.  Upon  the  verdict  the  law 
declares  that,  as  she  cannot  have  what  was 
promised  to  her,  she  must  have  her  money 
back,  with  interest  If  the  defendant  has 
been  compelled  to  carry  the  risk  during  the 
life  of  the  policies  without  compensation,  it 
must  look  to  its  accredited  agent,  whom  the 
jury  find  made  the  false  representation.  This 
court  has  uniformly  held  that  in  such  cases 
the  measure  of  relief  is  the  amount  paid,  with 
interest  Braswell  v.  Insurance  Co.,  76  N.  C. 
8;  Lovick  v.  Insurance  CJo.,  110  N.  C.  93,  14  S. 
0.  606;  Makely  v.  Legion  of  Honor,  133  N.  a 
8G7,  46  S.  E.  649. 
The  Judgment  must  be  afltooaed. 


(U9  N.  C.  626) 

JONES  et  a1.  v.  BALLOU  et  aL 

(Supreme  Court  of  North  Carolina.    Nov.  16, 
1906.) 

1.  Lost  IirsTBUiosirrfl — ^Deeds — Action  to  Es- 
tablish. 

Though  an  action  to  ostablish  a  lost  deed 
is  only  ancillary  to  some  other  relief,  Clark's 
Code,  fi  233,  subd.  3,  providing  that  a  com- 
plaint must  contain  a  aemand  lor  such  relief 
as  complainant  deems  himself  entitled  to,  having 
been  construed  to  authorize  anv  relief  to  which 
complainant  is  entitled  under  the  facts  and  not 
inconsistent  with  the  complaint  and  Pub.  Laws 
1893,  p.  37,  c.  6,  giving  the  right  to  bring  an  ac- 
tion to  prevent  a  cloud  on  title,  the  superior  court 
has  jurisdiction  of  an  action  to  establish  a  lost 
deed ;  the  remedy  before  the  clerk,  under  Clark's 
Code,  S  66,  not  being  exclusive. 

[Ed.  Note. — ^For  cases  in  point  see  ToL  88, 
Cent  Dig.  Lost  Instruments,  fi  12.] 

2.  Appeal — Pbesukption — ^ABAin)Oincxi«T    or 

EZCKFTIONS. 

Exceptions  not  relied  on  in  an  appellanrs 
brief  are  presumably  abandoned. 

[Ed.  Note. — For  cases  in  point  see  voL  8, 
Cent  Dig.  Appeal  and  Error,  fi  4266.] 
a  Lost    Instbumekts  —  Estabijbhmkht  — 

— Deeds — BSvidence. 
In  a  suit  to  establish  a  lost  deed,  there  was 
no  error  in  rejecting  testimony  as  to  the  state- 
ment of  a  certain  person  that  he  owned  no  in- 
terest in  the  property;  plaintiff  not  having 
claimed  under  such  person,  and  he  not  being  a 
party  to  the  action. 

Appeal  from  Superior  Court  Ashe  Coun- 
ty; W.  R.  Allen,  Judge. 

Action  by  T.  J.  Jones  and  another  against 
J.  B.  Ballon  and  others.    From  a  Judgment 
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In   fayor  of  plalntiffii,   defendants   appeal. 
Affirmed. 

F.  A.  lilmi^  and  T«  O.  Bowie,  for  ap- 
pellants.   B«  A.  Donghton,  for  appellee. 

OLARK,  O.  J.  This  Is  an  action  to  ea- 
tablish  a  lost  deed,  the  record  of  which  Is 
also  alleged  to  have  been  destroyed.  The 
defendants  moved  to  dismiss  upon  the  ground 
that  the  action  should  have  been  brought 
before  the  clerk  under  section  56  of  the 
Code.  This  motion  was  properly  refused. 
That  section  is  an  enabling  act,  giving  an 
additional,  but  not  an  exclusive,  remedy. 
Jurisdiction  in  the  superior  coprt  was  held 
In  McCormlck  v.  Jemigan,  110  N.  C.  406, 
14  S.  B.  971,  and  was  tacitly  recognized  in 
TutUe  V.  Rainey,  98  N.  0.  513,  4  S.  E.  475. 
See,  also,  19  A.  &  E.  Enc.  550,  with  au- 
thorities. In  Cowles  y.  Hardin,  91  N.  0. 
231,  Mobley  v.  Watts,  98  N.  C.  284,  8  S.  B. 
677,  and  Hopper  v.  Justice,  111  N.  G.  420,  16 
&  B.  626,  it  was  held  that  a  party  whose 
deed  with  its  registration  had  been  destroyed, 
instead  of  having  it  set  up  and  recorded, 
could  depend  upon  the  rules  of  the  common 
law  to  establish  Its  contents  whenever  an 
occasion  might  arise,  as  in  the  course  of  a 
trial.  Gowles  v.  Hardin,  79  N.  C.  577,  relied 
on  by  the  defendants,  simply  holds  that  when 
the  proceeding  is  brought  by  virtue  of  Oode, 
§  66,  the  requirements  of  that  section  must 
be  complied  vTith.  It  is  true  that  originally 
there  was  no  relief  at  common  law  or  in 
equity  to  decree  the  re-ezecutlon  of  a  deed, 
except  as  an  ancillary  remedy  to  some  other 
relief  as  ejectment  or  to  enjoin  a  recovery 
and  the  like  (Adams,  Bq.  fi  167;.  McGormick 
y.  Jemigan,  supra);  but  chapter  6,  p.  37* 
Pnb.  Laws  1893,  gives  the  right  to  bring  an 
action  to  prevent  a  cloud  upon  title,  and 
this  additional  relief  the  plaintiffs  are  en- 
titled to  besides  the  decree  for  setting  up  and 
recording  the  deed,  whether  such  relief  is 
prayed  for  or  not  (Clark's  Ck)de  [3d  Ed.]  S  233 
[3],  and  cases  there  cited). 

No  other  of  the  exceptions  taken  are  re- 
lied upon  In  the  appellant's  brief,  and  we 
presume  were  abandoned  (State  v.  Register, 
133  N.  C.  751,  46  S.  B.  21)  except  the  sixth, 
which  was  to  the  rejection  of  the  evidence 
of  C  D.  Moore  of  a  statement  by  Calvin 
Graybeal  that  he  owned  no  Interest  in  the 
property.  The  plaintiffs  do  not  claim  under 
said  Calvin,  and  he  is  not  a  party  to  the 
action. 

No  error. 


a40  N.  C.  ») 
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(Supreme  Court  of  North  Carolina.    Nov.  22, 
1905.) 

Executors  and  Administbators-- Allow- 
ance TO  Widow  and  Children— Statutes. 
Rev.  St  §  3061,  provides  that  a  year's 
allowance  of  $300  shall  be  made  to  the  widow 
of  a  deceased  person  and  $100  in  addition  there- 
to for  every  member  of  the  family  beside  ttie 


widow;  and  section  8062  defines  "family"  as 
every  person,  to  whom  the  deceased  or  widow 
stood  in  place  of  a  parent,  who  was  residing 
with  the  deceased  at  his  death,  whose  age  did 
not  then  exceed  15  years.  Held  that,  where  the 
widow  refused  to  assume  the  control  and  main- 
tenance of  two  stepchildren  under  15  years  of 
age  for  a  year  after  the  death  of  her  husband, 
she  was  only  entitled  to  an  allowance  of  $300 ; 
the  allowance  for  the  children  being  payable 
to  their  guardian. 

Appeal  from  Superior  Court,  Stokes  Coun- 
ty; Oooke,  Judge. 

Application  by  Irene  B.  Stewart  for  a 
year's  allowance  to  her  as  the  widow  of  Frank 
P.  Stewart,  deceased.  From  a  judgment  of 
the  superior  court  reducing  a  Justice's  allow- 
ance of  $500  to  the  widow  to  $300,  and  mak- 
ing a  further  allowance  of  $200  to  two  of 
deceased's  minor  children,  the  widow  appeals. 
AflSrmed. 

Application  for  year's  allowance  for  Irene 
B.  Stewart,  widow  of  Frank  P.  Stewart,  in- 
stituted before  a  Justice  of  the  peace.  From 
the  finding  of  the  commissioners  there  was  an 
appeal  to  the  superior  court,  and  from  the 
ruling  of  the  clerk  an  appeal  was  taken  to 
the  Judge  at  term.  The  matter  was  heard 
upon  an  agreed  statement  of  facts,  of  which 
the  following  are  material  to  a  decision  of 
the  case:  Frank  P.  Stewart  died  testate  on 
November  1,  1904,  leaving  an  estate  of  the 
value  of  $3,490,  all  of  which  he  bequeathed  to 
Maud  S.  Haywood,  his  eldest  child.  W.  W. 
Haywood,  husband  of  the  legatee,  qualified 
as  administrator  cum  testamento  annexe  on 
November  16,  1904,  and  took  possession  of  the 
decedent's  estate.  At  that  time  the  widow, 
Irene  Stewart,  was  ill  at  the  home  of  her 
mother  in  Sampson  county.  On  December  2, 
1904,  she  dissented  from  the  will  of  her  hus- 
band, and  on  December  28th  of  the  same 
year  applied  for  her  year's  allowance.  At 
the  time  of  the  death  of  Frank  P.  Stewart 
there  lived  with  him  two  of  his  children  by  a 
former  marriage,  George  B.  and  Frank  P. 
Stewart,  Jr.,  both  under  15  years  of  age. 
While  the  widow  was  at  the  home  of  her 
mother,  these  two  children  were  carried  by 
the  administrator  to  his  home  in  Charlotte, 
where  they  have  since  resided  and  now  reside. 
On  March  15,  1905,  the  administrator  wrote 
to  the  widow  proposing  to  pay  her  an  al- 
lowance of  $500,  if  she  would  take  the  chil- 
dren of  her  deceased  husband  and  keep  them 
for  one  year,  which  proposition  she  declined, 
and  made  application  to  a  Justice  of  the  peace 
for  the  allotment  of  her  year's  support  The 
Justice  allowed  her  $600,  and  upon  appeal  to 
the  clerk  of  the  superior  court  this  allowance 
was  affirmed.  In  the  hearing  before  the 
clerk,  W.  W.  Haywood,  who  had  qualified  as 
guardian  of  the  two  Stewart  children,  was 
made  a  party  to  this  proceeding.  Upon  ap- 
peal from  the  ruling  of  the  clerk  to  the  Judge 
in  term,  Judgment  was  rendered  reducing  the 
widow's  allowance  to  $300,  and  by  consent 
of  the  administrator  and  legatee  an  allow- 
ance of  $200  was  made  to  the  two  chlldrea 
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The  widow  excepted  to  this  judgment,  and 
appealed. 

J.  T.  Morehead,  W.  P.  Bynnm,  Jr.,  and 
O.  S.  Ferguson,  Jr.,  for  appellant  W.  F. 
Harding,  for  appellee. 

BROWN,  J.  (after  stating  the  facts).  In 
this  proceeding  for  the  allotment  of  a  widow's 
year's  allowance,  the  appellant  contends  that 
she  is  entitled  to  receive  $300  for  herself  and 
$100  for  each  of  the  children  for  her  use  and 
benefit  The  appellee,  administrator  of  the 
estate  and  guardian  of  the  two  members  of 
the  family  of  the  deceased  under  the  age  of 
15  years,  contends,  on  the  other  hand,  that 
inasmuch  as  the  widow  has  declined  to  take 
the- two  children  and  keep  them  for  one  year 
and  apply  a  portion  of  the  money  received 
as  her  allowance  to  their  support  she  is  en- 
titled to  only  $900,  and  not  to  an  additional 
$100  for  each  of  the  children.  We  are  of 
opinion  that  the  contention  of  the  appellee 
is  right  both  upon  reason  and  authority. 
Statutes  providing  for  the  allotment  of  a 
portion  of  the  property  of  a  deceased  person 
for  the  support  of  the  widow  and  family  for 
one  year  have  been  in  force  in  this  state 
since  1796  (chapter  469).  The  Legislature  of 
that  year  recognized  the  hardship  of  the  laws 
then  existing  whereby  it  was  in  the  power 
of  the  administrator  to  expose  to  sale  the 
whole  crop  and  provisions  of  the  deceased, 
and  thereby  deprive  the  widow  of  the  means 
of  subsistence  for  herself  and  family;  and  it 
was  to  prevent  this  hardship  that  they  pro- 
vided for  the  allotment  to  the  widow  of  such 
part  of  the  crop,  stock,  and  provisions  as  may 
be  "necessary  and  adequate  for  the  support 
of  the  widow  and  family  for  the  space  of  one 
year."  Under  this  act  the  amount  of  the 
allotment  was  determined  by  the  number 
dependent  upon  it  for  support  The  purpose 
of  the  act  was  to  provide  support  for  the 
widow  and  to  enable  her  to  keep  her  family 
about  her  until  provision  could  be  made  for 
their  final  disposition.  Subsequent  acts  re- 
lating to  this  subject  have  not  changed  the 
original  purpose  of  the  Legislature  in  passing 
the  act  of  1796,  but  have  merely  made  more 
definite  the  measure  of  the  allotment,  defined 
the  word  "family"  as  used  in  the  act.  and 
provided  that  tn  case  there  is  no  widow,  or 
she  dies  before  her  allowance  is  allotted, 
there  shall  still  be  an  allotment  for  the  bene- 
fit of  the  members  of  the  family  surviving 
under  the  age  of  15  years.  This  latter  pro- 
vision of  our  present  statute  (Rev.  St  fi 
306S)  apparently  meets  the  objection  to  the 
former  statute  sustained  in  Kimball  v.  Dom- 
ing, 27  N.  O.  418,  and  subsequent  cases, 
wherein  it  was  held  that  the  allowance  was 
personal  to  the  widow,  and  could  not  be  set 


apart  for  the  members  of  the  family  if  there 
was  no  widow,  or  if  she  died  before  the  al- 
lotment The  latest  expression  of  the  Legis- 
lature on  this  subject  is  contained  in  Rev.  St 
SS  3060-3063,  and  it  is  upon  the  construction 
of  this  statute  that  the  case  before  us  de- 
pends. 

Section  3061  (similar  to  section  2118  of 
the  Code)  provides  for  an  allowance  of  $300 
to  the  widow  and  "one  hundred  dollars  in 
addition  thereto  for  every  member  of  the 
family  besides  the  widow."  Section  3062 
(Code,  S  2119)  defines  the  "family"  as  "every 
person  to  whom  the  deceased  or  widow  stood 
in  place  of  a  parent  who  were  residing  with 
the  deceased  at  his  death  and  whose  age  did 
not  then  exceed  15  years."  "The  object  of  tiiis 
last  clause,"  says  the  present  Chief  Justice 
in  Hollomon  v.  Hollomon,  125  N.  a  29,  34 
S.  E.  99,  "was  to  exclude  from  the  bounty 
children  who  might  come  in  after  such  death 
to  make  themselves  'members  of  the  family,' 
and  evidently  was  not  meant  to  embrace 
those  who,  as  in  the  present  instance,  cease 
as  a  consequence  of  the  death  to  be  members 
of  the  family  and  chargeable  as  such  to  the 
widow;  for  Ck>de,  fi  2116,  says  that  the  year's 
provision  is  'for  the  support  of  herself  and 
family.'  The  $300  is  for  her  support  The 
additional  $100  for  each  child  under  15  years 
of  age  is  not  for  her  benefit  but  to  enable 
her  to  provide  for  such  children,  if  any  there 
be^  who  are  members  of  the  family.  It  would 
be  ^sticking  in  the  bark,'  Indeed,  to  take  $200, 
which  must  come  out  of  the  property  placed 
in  the  hands  of  the  guardian  for  the  support 
of  these  very  children,  and  give  it  to  the  step- 
mother, who  by  the  will  is  deprived  of  their 
custody  and  relieved  of  all  expense  of  their 
support"  We  can  see  no  distinction  be- 
tween the  Hollomon  Case  and  the  case  before 
us.  The  practical  effect  of  the  decision  in 
that  case  is  that  membership  in  the  family, 
which  ceases  upon  the  death  of  the  father, 
cannot  be  made  the  basis  for  determining  the 
amount  of  the  widow's  year's  allowance,  and 
the  $100  designated  by  the  statute  as  the 
amount  allowed  for  each  member  of  the 
family  under  15  years  of  age  must  be  used 
for  their  support  The  refusal  of  the  widow 
to  accept  the  children,  in  the  present  case, 
as  members  of  her  family  and  contribute  to 
their  support  operates  as  a  bar  to  her  right 
to  the  allowance  of  an  additional  $100  for 
each  of  them  just  as  effectually  as  if  she  had 
been  deprived  of  their  care  by  will.  To 
permit  her  to  use  this  money  and  refuse  to 
contribute  to  the  children's  support  would 
be  a  perversion  of  both  the  letter  and  spirit 
of  the  statute. 

Affirmed. 
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PENCE   T.   LIFE. 


(Sopreme  Court  of  Appeals  of  Virginia.    Nor. 
23.  ms.) 

1.  FsAUDS,  STATxm  oi^-Obal  Contsaot  roB 
SAI.E  OF  Land— Part  Pebfobmance. 

A  purchaser,  after  entering  into  possession 
of  land  under  the  contract  of  purchase  and  the 
payment  of  a  part  of  the  purchase  price,  en- 
tered into  an  oral  agreement  modifyingthe  con- 
tract. He  continued  in  nossession.  Held  not 
a  part  performance  sufficient  to  take  the  parol 
contract  out  of  the  operation  of  the  statute  of 
frauds. 

2.  Wuxs—Electioiv— Pbovisions  fob  Wife. 

Code  1887,  S  2271  [Va.  Code  lOQHL  p.  1182], 
authorizing  a  widow  to  elect  to  waive  a  pro- 
Tision  for  her  in  her  deceased  husband's  will 
and  demand  her  dower,  only  provides  how  a 
widow  must  proceed  who  desires  to  reject  the 
provision  maae  for  her  by  her  husband's  will 
out  of  property  other  than  her  own;  and, 
where  a  husband  disposes  of  his  wife's  prop- 
erty and  makes  a  provision  for  her  by  liis  will, 
she  has  the  same  right  of  election  as  any  other 
person. 
8.  Samb— Election  by  Widow. 

A  husband  disposed,  by  his  will,  of  land 
belonging  to  his  wife  and  also  made  provision 
for  her.  After  his  death  and  before  the  pro- 
bate of  his  will  she  conveyed  the  property  to 
a  purchaser  with  covenants  of  general  war- 
ranty. Held,  that  the  wife  elected  to  claim  the 
land  as  lier  own  by  title  paramount  to  the  will, 
and  her  purchaser  acquired  a  good  title. 
4.  Sfecifio    Pebfobmanob  —  Contbact    to 

PUBCHABB  RBALTT— DECBEB. 

A  decree  of  spedfie  performance  of  a  con- 
tract for  the  sale  of  land  should  comply  with 
the  terms  of  the  contract,  and  the  purchaser 
should  not  be  required  to  purchase  without  be- 
ing given  the  privilege  of  executing  a  deed  of 
trust  to  secure  the  price  unpaid,  as  authorised 
by  tite  contract. 

Appeal  from  Circuit  Court,  Augusta  Counly. 

Salt  by  Josephine  F.  Life  against  James 
11.  Pence.  From  a  decree  for  complainant, 
defendant  appeals.    Modified. 

Defendant,  sued  for  the  specific  perform- 
ance of  a  contract  to  purchase  real  estate, 
admitted  the  execution  of  the  contract  sued 
on,  but  alleged  that  it  was  superseded  by  a 
sobseqnent  oral  contract  Under  the  writ- 
ten contract  possession  was  to  be  given  de- 
fendant on  March  15,  1902.  He  tootL  posses- 
sion on  or  before  that  date,  and  also  paid  a 
part  of  the  purchase  price.  This  was  prior 
to  the  alleged  parol  agreement,  and  the  pur- 
chaser continued  in  the  possession. 

J.  M.  Perry  and  H.  H.  Blease^  for  appel- 
lant W.  H.  Landes  and  A.  C.  Braxton,  for 
appellee. 

BUCHANAN,  J.  This  was  a  suit  for  the 
specific  execution  of  an  agreement  for  the 
sale  and  purchase  of  land. 

Two  grounds  of  defense  were  relied  on  by 
the  grantee — one,  that  after  entering  into  the 
contract  sued  on  its  terms  had  been  changed 
by  a  subsequent  parol  agreement,  under  which 
he  had  gone  Into  possession ;  the  other,  that 
the  title  to  the  *'Ross  parcel,'*  nearly  one- 
fourth  of  the  tract  purchased,  was  defectlTe. 

1.  The  alleged  subsequent  pand  agreement 
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was  not  proved  as  stated  in  the  grantee's  an- 
swer, and*  if  it  had  been,  the  acts  of  part 
performance  proved  were  not  sufladent  to 
take  it  out  of  the  operation  of  the  statute  of 
frauds. 

As  to  the  alleged  defect  In  title  to  the 
^Ross  land": 

2.  One  of  the  parties  through  whom  the  Ten- 
dor  claimed  to  derive  title  to  that  parcel  of 
land  was  Lettie  Freeman.  William  Ross, 
who  died  in  1812,  devised  that  land  (115 
acres)  to  his  daughter,  Lettie,  who  after- 
wards intermarried  with  Richard  Freeman. 
He  died  February  6,  1870,  leaving  a  will  by 
which  he  gave  to  his  wife,  Lettie,  certain 
personal  property  and  a  life  estate  in  a  farm 
designated  as  his  **home  place,"  which  in- 
cluded the  "Ross  parcel"  owned  by  his  wifa 
Subject  to  the  life  estate  given  his  widow, 
he  devised  that  portion  of  the  "home  place" 
which  embraced  the  "Ross  parcel"  to  his  grand- 
daughter, Signora  C.  Swisher,  and  the  resi- 
due to  his  daughter,  Margaret  M.  Life.  On 
the  10th  day  of  that  month  his  widow  con- 
veyed the  "Ross  parcel"  in  fee  simple,  with 
covenants  of  general  warranty,  to  Margaret 
M.  Lif^  and  her  husband,  Samuel  Life.  On 
the  28th  of  the  same  month,  Richard  Free- 
man's will  was  admitted  to  probate.  On 
the  17th  of  the  following  May  his  widow 
departed  this  life  without  having  renouhced 
her  husband's  will  in  the  manner  prescribed 
by  section  2271  of  the  Code  of  1887  [Va.  Code 
1904,  p.  1182].  On  January  1,  1878,  Marga- 
ret M.  Life  and  her  husband  conveyed  the 
land  which  was  devised  her  by  her  father, 
and  the  "Ross  parcel,"  to  James  K.  McComb, 
and  on  the  next  day  McComb  conveyed  both 
parcels  to  Samuel  Lifa  The  latter,  by  his 
will  probated  August  24,  1894,  devised  all 
his  lands,  including  the  "Ross  parcel,"  to 
Josephine  F.  Life,  his  second  wife,  the  vend- 
or and  appellee. 

The  contention  of  the  appellant  (the 
vendee)  is  that  the  title  of  the  appellee  is 
defective,  in  this:  that  Lettie  Freeman,  the 
widow  of  Richard  Freonan,  having  failed 
to  renounce  the  provisions  of  her  husband's 
will  in  the  manner  provided  by  section 
2271  of  the  Code,  is  presumed  to  have  elected 
to  take  under  the  will,  and  consequently  only 
had  a  life  estate  in  the  "Ross  parcel,"  and 
at  her  death  it  passed  in  fee  to  Signora  C. 
Swisher,  to  whom  Richard  Freeman  had 
devised  it 

The  provisions  of  that  statute  have  no 
application,  as  we  understand  them,  to  a 
case  like  that  we  are  now  considering.  They 
were  intended  to  provide  how  a  widow  must 
proceed  who  desires  to  reject  the  provisions 
made  for  her  by  her  husband's  will  out  of 
property  other  than  her  own,  and  to  take 
such  interest  in  his  lands  as  the  law  gives 
her.  Where  a  testator  disposes  of  property 
belonging  to  his  wife  in  her  own  right,  and 
also  makes  provision  for  her  by  his  will, 
she  has  the  same  right  of  election  as  to  such 
property  as  any  other  person,  and  whether 
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or  not  she  has  elected  to  take  under  or 
against  the  will  is  to  be  determined  as  in 
other  cases.  Penn.  v.  Guggenhelmer,  76  Va. 
889,  849,  850;  Kinnaird  t.  Williams,  8  Leigh, 
400,  31  Am.  Dec.  658;  Taylor  t.  Browne,  2 
Leigh,  419. 

In  Penn  t.  Guggenhelmer,  supra,  the 
testator  bad  disposed  of  certain  property 
owned  by  his  wife  and  also  made  provision 
for  her  by  his  will.  It  was  held  that  the 
wife  was  put  to  her  election,  and  that  she 
could  not  choose  both  her  own  estate  and  the 
bequests  and  devises  made  in  her  favor.  It 
was  further  held  that  her  election  need  not 
be  express,  but  might  be  implied,  as  in  other 
cases  of  election,  from  her  conduct,  acts, 
omissions,  and  mode  of  dealing  with  the 
property. 

In  Taylor  t.  Browne,  supra,  the  question 
was  whether  the  wife's  election  could  be 
made  in  any  other  way  than  by  a  renuncia- 
tion of  the  will  in  the  manner  prescribed  by 
statute.  This  court  held  that  the  act  of  as- 
sembly had  no  relation  to  a  case  of  election 
vo  take  by  title  paramount  to  the  will  or  un- 
der the  provisions  of  the  will. 

In  Kinnaird  v.  Williams,  supra,  the  testa- 
dor,  after  giving  several  small  legacies,  de- 
mised all  his  real  estate  and  slaves  to  his  wife 
fbr  life,  and  an  interest  in  the  proceeds  of  his 
other  personal  property  after  the  payment 
of  his  debts.  He  devised  the  remainder  in* 
terest  in  the  lands  to  and  for  the  benefit  of 
other  persons.  Within  a  year  after  the 
testator's  death,  his  widow  instituted  a  suit 
against  the  other  persons  interested  In  the 
real  estate  under  the  dispositions  thereof 
made  in  the  will,  claiming  the  whole  of  the 
lands  as  her  own,  by  title  paramount  to  the 
will,  and  recovered  the  same.  After  her 
death  her  sole  devisee,  who  was  her  personal 
representative,  instituted  suit  against  the  ex- 
ecutor of  her  husband,  claiming  that  she  had, 
by  recovering  the  real  estate  devised  by  her 
husband,  renounced  his  will,  and  that  she 
was  entitled  to  the  same  interest  in  his  per- 
sonal estate  as  if  he  had  died  intestate.  The 
trial  court  held  that  by  recovering  the  land 
in  fee,  and  thereby  defeating  the  intentions 
of  the  testator,  his  widow  was  precluded  from 
claiming  as  legatee,  and  that  her  failure  to 
renounce  the  provisions  of  the  will  in  her  fa- 
vor, in  the  manner  and  within  the  time  pre- 
scribed by  statute,  precluded  her  from  claim- 
ing as  distributee  of  the  personal  estate,  if 
such  renunciation  would,  after  the  election 
she  made,  have  conferred  such  right,  and  that 
consequently  her  devisee  and  personal  repre- 
sentative was  not  entitled  to  recover  upon 
either  ground.  Upon  appeal  that  degree  was 
affirmed  by  this  court. 

These  cases  and  the  authorities  cited  in 
them  show,  not  only  that  the  widow  has 
the  same  right  of  election  as  other  persons, 
where  her  husband  disposes  of  her  property 
and  also  makes  provision  for  her  by  his  will, 
but  they  also  show  that  such  election  may 
be  made  expressly  or  Impliedly.    In  the  last- 


clted  case  it  was  held  that  claiming  the  land 
devised  by  title  paramount  to  the  will,  suing 
for  and  recovering  it  from  the  parties  in- 
terested under  the  will,  was  not  only  an  elec- 
tion to  take  against  the  will,  but  was  an 
actual  taking  in  contravention  of  the  will. 

There  can  be  no  question  of  the  election  of 
the  widow  of  Richard  Freeman  to  claim  the 
"Ross  parcel"  of  land  as  her  own  by  title 
paramount  to  the  will.  Her  action  in  con- 
veying it  in  fee  simple  with  covenants  of 
general  warranty  can  be  explained  in  no 
other  way.  Being  the  owner  of  the  Ross 
parcel  by  title  paramount  to  the  will,  and 
having  elected  to  take  against  the  will,  she 
had  the  right  to  sell  and  convey  it  to  any 
one  who  desired  to  purchase,  whether  that 
person  was  a  devisee  or  legatee  under  her 
husband's  will,  or  a  stranger  to  it  This 
being  so,  it  clearly  appears  that  the  alleged 
defect  in  the  appellee's  title  is  groundless, 
and  that  she  is  entitled  to  have  the  agree- 
ment sued  on  spedflcally  enforced. 

The  trial  court  properly  so  decided,  but 
its  decree  does  not  conform  as  clearly  as  it 
ought  to  the  terms  of  the  agreement  of  sale. 
No  good  reason  existed  why  the  appellant 
should  be  required  to  carry  out  tl\e  terms 
of  the  t»ntract  on  his  part  and  yet  be  denied 
the  right  to  execute  a  deed  of  trust  to  secure 
the  payment  of  the  purchase  money  bonds 
not  yet  due,  as  he  had  the  right  to  do  under 
the  agreement  See  Watts  y.  Kinney,  3 
Leigh,  293,  23  Am.  Dec  266. 

In  so  far,  therefore,  as  the  decree  appealed 
from  varies  the  terms  of  the  agreement  of 
sale  t>eyond  what  was  rendered  necessary  by 
the  fact  that  further  Installments  of  pur- 
chase money  had  become  due  and  payable,  It 
is  erroneous,  and  to  that  extent  should  be 
corrected ;  but  as  another  installment  of  pur- 
chase money  has  become  due  since  that  de- 
cree was  entered,  this  court  will  not  modify 
it,  but  will  afllrm  it  In  all  other  respects,  and 
remand  the  cause  to  the  circuit  court,  for 
further  proceedings  to  be  had,  not  in  conflict 
with  the  views  expressed  in  this  opinion, 
awarding  costs  to  the  appellee  as  the  party 
substantially  prevailing. 


(104  Va.  615) 
LANE  BROS.  &  OO.  v.  BOTT. 
(Supreme  Gourt  of  Appeals  of  Virginia.    Nov. 
23,  1905.) 

1.  Appeal  —  Imfbopbk    Admissioh    or    Bvi- 

DENCB— HaBMLBSS   BbBOB. 

The  seneral  rule  that  the  improper  ad- 
mission of  evidence  which  may  have  been  preju- 
dicial, though  it  is  doubtful  whether  it  was  or 
not,  constitutes  reversible  error,  la  subject  to 
the  exception  that  if  in  such  case  there  is  a 
demurrer  to  evidence,  and  an  alternative  ver- 
dict, the  admission  of  illegal  evidence  will  not 
reverse,  where,  under  the  rules  governing  de- 
murrers to  evidence,  the  remaining  evidence 
suffices  to  sustain  a  judgment  for  the  demurree. 

2.  TbIAL— DEAfUBBEB  TO   EVIDENCE— EFFECT. 

Where,  in  an  action  for  personal  injuries, 
the  evidence  as  to  plaintiff's  alleged  contributory 
negligence  Is  conflicting,  and  defendant,  by  de> 
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murring  to  the  evidence,  withdraws  that  ques- 
tion from  the  consideration  of  the  jary,  the 
coart  must  find  plaintiff  not  jruilty  of  contribu- 
tory negligence,  if  the  jury  might  have  so  found. 

S.   MAfiTEB  AND   SeBV ANT— INJURIES  TO  SERV- 
ANT—EXPLOeiON  OF  Blast  in  Rock  Quabbt 

— CONTBIBUTOBY    NBOLIOENCE. 

Where  plaintiff,  a  quarry  employ^,  during 
whose  absence  a  hole  for  blasting  was  loaded, 
and  who  on  his  return  was  told  oy  the  suj^er- 
intendent,  in  response  to  his  direct  inquiry, 
that  it  was  unloaded,  was  injured  by  an  explo- 
sion while  attempting  to  drill  out  uie  hole,  in 
compliance  with  the  superintendent's  orders, 
he  was  not  guilty  of  contributory  negligence,  as 
he  had  a  right  to  rely  on  the  superintendent's 
assurance,  without  employing  precautions  which 
ordinary  prudence  might  otherwise  have  sog^ 
gested. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Gent.  Dig.  Master  and  Servant,  H  ^5-677.] 

4.   Da1£A0E8— PSBSONAL   InJT7BIKS~BZCS8SIVX 

Damages. 
Where  plaintiff,  a  quarry  employ^,  had  h!s 
left  hand  broken  and  otherwise  injured,  his 
face  cut  and  burned  with  powder,  and  a  sec- 
tion of  his  teeth  knocked  loose,  his  wage-earning 
capacity  being  reduced  from  $1.25  to  $1  per  day, 
a  verdict  of  $1,205  was  not  excessive;  there 
being  no  pretense  that  the  jury  was  actuated 
by   prejudice   or  partiality. 

£2rror  to  Gircoit  Oonrt,  Shenandoah 
County. 

Action  by  W.  J.  Bott  against  Lane  Bros. 
&  Co.  Judgment  for.  plaintiff,  and  de* 
ftodants  bring  error.    Affirmed. 

Duke  A  Duke  and  Cabell  ft  Cabell,  for 
plaintiff  In  error.  O'Plaherty  ft  Fulton  and 
Robert  P.  Leedy,  for  defendant  In  error. 

WHITTLE,  J.  This  Is  a  personal  Injury 
case,  in  which  judgment  was  rendered  on  be> 
half  of  the  defendant  In  error  (the  plaintiff 
in  the  trial  court)  upon  a  demurrer  to  the 
evidence.  It  is  a  companion  case  to  that  of 
Lane  Bros,  ft  Co.  r.  Bauserman,  108  Va.  146, 
48  8.  B.  857,  and,  as  both  cases  had  their 
origin  in  a  common  accident,  reference  may 
be  had  to  the  opinion  In  the  latter  for  a 
concise  statement  of  the  facts  in  the  former 
case. 

The  Bauserman  Case  was  submitted  to  a 
jury,  and  from  an  adverse  verdict  and  judg- 
ment Lane  Bros,  ft  Co.  obtained  a  writ  of 
error  to  this  court  The  case  was  affirmed 
In  all  respects,  except  that  the. refusal  of 
the  lower  court  to  permit  certain  questions 
to  be  answered  was  held  to  be  reversible 
error.  Hence  it  may  be  remarked  that  most 
of  the  assignments  of  error  relied  on  here 
have  been  resolved  adversely  to  the  preten- 
sions of  the  plaintiffs  in  error  In  the  Bauser- 
man Case. 

The  open  questions  in  this  case  Involve, 
for  the  most  part,  the  action  of  the  trial 
court  with  respect  to  the  admission  of  cer- 
tain alleged  illegal  testimony. 

The  general  rule  on  the  subject  is  that  the 
improper  admission  of  evidence,  which  may 
have  been  prejudicial,  constitutes  reversible 
error;  and  this  is  true,  even  though  it  be 
doubtful  whether  in  fact  such  evidence  was 
or   was   not  pr^udidal.    Insurance  Co.  y. 


Trear,  29  Grat  255;  Payne's  Case  (Va.  Rep. 
Anno.)  31  Grat  855,  and  note ;  N.  ft  W.  Ry. 
Co.  V.  Briggs,  103  Va.  105,  48  S.  B.  521. 

But  the  general  rule  is  subject  to  the  ex- 
ception that  "if  in  such  case  there  is  a 
demurrer  to  evidence,  and  an  alternative 
verdict,  and  after  disregarding  upon  such 
demurrer  such  illegal  evidence,  and  treat- 
ing the  balance  of  the  evidence  as  is  proper 
under  the  rules  applicable  to  demurrers  to 
evidence,  there  is  plainly  enough  evidence 
to  sustain  a  judgment  for  the  demurree, 
the  admission  of  the  illegal  evidence  will 
not  reverse;  otherwise,  it  will."  Taylor  v. 
B.  ft  O.  R.  Co.  (W.  Va.)  10  S.  E.  29. 

Prom  the  standpoint  of  a  demurrer  to 
the  evidence,  applying  the  foregoing  excep- 
tion to  the  case  in  hand,  the  admissible 
relevant  evidence  is  ample  to  sustain  the 
judgment  under  review.  In  that  aspect,  the 
case  presented  is  briefly  as  follows:  The 
defendant  in  error,  who  was  a  laborer  in 
the  rock  quarry  of  the  plaintiffs  in  error, 
was  absent  from  the  quarry  when  the  hole 
in  question  was  loaded,  and  on  his  return 
several  days  afterwards  was  ordered  by 
the  acting  superintendent  to  drill  out  the 
hole,  when,  in  response  to  the  direct  Inquiry, 
he  was  informed  that  it  was  not  loaded. 
In  obedience  to  orders,  and  relying  upon 
the  assurance  of  the  vice  principal,  he  and 
his  unfortunate  companions,  operating  a 
heavy,  12-foot  steel  churn  drill,  drove  down 
upon  a  charge  of  powder,  capped  with  an 
electric  exploder,  whereupon  the  explosion 
which  resulted  inflicted  the  Injuries  com- 
plained of. 

The  plaintiff^  in  error  seek  to  escape  lia- 
bility on  the  ground  that  the  defendant  in 
error  was  guilty  of  contributory  negligence. 
The  evidence  on  that  point  was  conflicting. 
The  burden  of  establishing  it  rested  upon 
the  plaintiffs  In  error,  who  saw  fit  by  de- 
murrer to  the  evidence  to  withdraw  that 
question  from  the  consideration  of  the  jury. 
The  rule  in  such  case  is  that,  if  the  jury 
might  have  found  the  demurree  not  guilty 
of  contributory  negligence^  the  court  must 
so  find.  But  it  is  not  necessary  to  invoke 
that  principle  in  order  to  sustain  the  judg- 
ment of  the  trial  court  in  this  instance. 
The  superintendent  had  lulled  the  defendant 
In  error  Into  a  delusive  sense  of  security 
by  the  false  statement  that  the  hole  was  un- 
loaded, and  he  had  a  right  to  rely  upon  that 
assurance  without  employing  precautions 
which  ordinary  prudence  might  otherwise 
have  suggested. 

Under  these  circumstances  it  is  obvious 
that,  upon  a  demurrer  to  the  evidence,  no 
other  judgment  could  have  been  properly 
rendered  in  the  case. 

The  remaining,  assignment  of  error,  that 
the  damages  assessed  by  the  jury  ($1,?X)5) 
are  excessive  and  unreasonable.  Is  without 
merit.  There  Is  no  pretense  that  the  jury 
were  actuated  by  prejudice  or  partiality  in 
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arrlTing  at  their  Terdlct,  and  the  serioin 
character  of  the  iDjnries  sustained  by  the 
defendant  in  error  fully  justified  their  find- 
log.  Hia  left  hand  was  broken  and  other- 
wise injured,  his  face  cut  and  burned  with 
powder,  and  a  section  of  his  teeth  "knocked 
loose."  Besides,  it  appears  that  his  wage- 
earning  capaci^  has  been  reduced  from 
91.25  to  91  per  day. 

Upon  the   whole  case,   the  Judgment   la 
plainly  right,  and  must  be  affirmed* 


(»  W.  Va.  «7) 

CAMPBELL  et  aL  T.   DOOLITTLB,  Judgt, 

et  aL 

(Supreme  Court  of  Apoeals  of  West  Virginia. 
Nov.  14,  1905.) 

1.  Judge — Powkb  nr  VAOAnoK — PBOHxaEnozf 
—Issue  of  Writ. 

The  last  clause  of  section  1  of  chapter  110 
of  the  Code  of  1899,  authorizing  the  issuance 
by  a  judge  of  the  Supreme  Court  of  Appeals, 
In  the  vacation  of  said  court,  of  a  rule  to  show 
cause  why  the  writ  of  prohibition  shall  not 
issue,  is  not  unconstitutional. 

[Ed.  Note. — ^For  cases  in  point,  see  rot  29, 
Cent.  Dig.  Judges,  fi  129.] 

2.  MmnciPAL  Corporations — Removal  or  Or- 
ncERS — ^MunsTERiAL  Act. 

The  action  of  the  council  of  a  dty  or  town 
in  removing  from  office  officers  who  are  by  law 
removable  by  sndi  body  at  pleasure,  without 
notice  and  without  cause,  is  not  judicial  or 
quasi  Judicial  in  character,  although  involving 
discretion,  but  only  ministerial  or  administra- 
tive. 

[Ed.  Note.— For  cases  in  point,  see  toL  40, 
Cent.  Dig.  Prohibition,  §  82.] 

3.  PROHmrnoir  —  Whsh  Ldes  —  Ekmovai.  or 

CrrY  Officers. 

In  attempting  to  interfere  with  such  action 
by  nroliibition,  a  circuit  court  acts  without  ju- 
risoiction. 

(Ed.  Note. — For  cases  in  pohit,  see  vol,  40, 
Cent.  Dig.  Prohibition,  S  32.] 

(Syllabus  by  the  Court) 

Petition  by  a  W.  Campbell  and  others  for 
writ  of  prohihitloQ  against  B.  6.  Doolittle, 
judge,  and  others.    Writ  allowed. 

Holt  &  Duncan,  Wallace  A  Fitzpatrlck, 
Geo.  L  Neal,  and  W.  K.  Cowden,  for  petition- 
ers. Ijace  Marcum,  Geo.  J.  McComas,  E.  B. 
Williams,  and  0.  E.  Hogg,  for  respondents 

POPFBNBARGER,  J.  Five  members  of 
the  police  force  of  the  city  of  Huntington  ob- 
tained from  the  judge  of  the  circuit  court  of 
Cabell  county  a  rule  against  the  council  of 
said  city  to  show  cause  why  a  writ  of  pro- 
hibition should  not  issue  against  that  body 
to  prevent  it  from  removing  them  from  office 
by  the  votes  of  a  smaller  number  of  members 
thereof  than  is  required  by  the  charter  in 
such  ca.se.  Afterwards  C.  W.  Campbell  and 
five  others,  all  members  of  said  city  council, 
obtained  from  a  judge  of  this  court  a  rule  re- 
quiring the  judge  of  said  circuit  court  to  ap- 
pear in  this  court  to  show  cause  against  the 
issuance  of  a  writ  of  prohibiti(Hi  to  restrain 
him  from  further  proceeding  upon  the  said 
rule  so  issued  by  him. 

The  full  membership  of  said  council   is 


12,  hot  one  had  resigned,  and  a  controversy 
was  pending  as  to  wheClier  his  soccessor  had 
been  elected.  On  the  occasion  <^  the  amotion 
of  said  policemen  from  office,  another  mem- 
ber was  absent,  and  the  removal  was  efTected 
by  a  vote  of  6  to  4.  The  an>lication  for  the 
prohibition  against  the  council  was  based 
upon  alleged  ill^ality  of  the  action  taicen; 
it  being  daimed  that  the  diarter  required  the 
votes  of  7  members  to  effect  snch  removal, 
a  majority  of  the  whole  number  of  council- 
men  required  t^  the  duirter.  As  ground  for 
discharging  the  rule  and  dismissing  the  peti- 
tion«  unconstitutionality  of  the  statute  au- 
thorizing the  awarding  of  such  process  In  the 
vacation  of  the  court  la  advanced.  The  Con- 
stitution merely  confers  upon  this  court  orig- 
inal jurisdiction  in  cases  of  prohibition, 
without  indicating  the  particular  mode  of  its 
exercise.  In  doing  so,  it  impliedly  conferred 
upon  the  court  all  the  powers  Inherent  in  and 
necessary  to  the  exercise  of  such  jurisdiction, 
and  among  these  Is  the  awarding  of  process 
to  bring  the  parties  before  the  court  Cita- 
tion in  every  legal  proceeding  Is  the  first, 
and  an  indispensable,  step.  Power  to  give 
it  must  exist  in  the  court,  else  the  exercise 
of  jurisdiction  is  impossible. 

A  law  of  nature  and  necessity,  aa  well  as 
of  convenience,  prevents  the  court  from  re* 
msining  in  continuous  session.  The  Obn- 
stitution  does  not  contemplate  It  But  it 
guaranties  protection  to  life,  liberty,  and  prop- 
erty, and  contemplates  Abe  exercise,  tluough 
the  courts,  for  the  accomplishment  of  this  great 
purpose,  the  chief  desideratum  of  all  govern- 
ment, of  the  functions  and  powers  which  by 
the  common  law  are  inherent  in  the  courts 
of  the  land,  and  especially  of  the  extraordi- 
nary writs,  designed  for  the  maintenance  of 
regularity  and  due  process  of  law  in  the  pro- 
ceedings of  the  inferior  courts.  For  these 
vital  purposes  it  declares  that  "the  courts 
of  this  state  shall  be  open,  and  every  person, 
for  an  injury  done  to  him.  In  his  p^ son, 
property  or  reputation,  shall  have  a  remedy 
by  due  course  of  law;  and  justice  shall  be 
administered  without  sale,  denial  or  delay." 
Articte  3,  fi  17.  The  power  to  award  process, 
the  incipient  action  in  every  exercise  of  juris- 
diction, must  exist  somewhere  at  all  times; 
else  the  courts  are  not  open  in  obedience  to 
this  mandate.  Long  before  the  adoption  of 
the  Constitution,  the  common  law  and  its 
principles  obtained  here,  permeating  and  in- 
terwoven with  every  fiber  of  our  political  and 
social  compact  The  great  gnisrantles  just 
quoted  from  the  Constitution  are  themselves 
part  of  that  law,  having  been  taken  from 
Magna  Charta,  into  which  they  had  been 
incorporated  as  the  ancient  safeguards  of 
liberty,  long  antedating  in  origin  the  Great 
Charter. 

For  what  common-law  powers  courts  and 
judges  have  we  look  to  the  methods  of  pro 
cedure  of  the  old  English  courts.  Prohibi- 
tion, mandamus,  and  habeaR  rorpun  worp  in 
constant  employment,  especially  in  the  great 
struggles  for  the  maintenance  of  the  suprem- 
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acy  of  the  cbmmon  law  over  the  Homan 
dyll  and  ecclesiastical  Qjrstema  of  law,  and 
the  constitution  of  the  realm  against  en- 
croachment  of  the  sovereign.  For  these  as 
well  as  other  remedies  the  courts  were  al- 
ways open,  and  a  means  of  redress  at  hand 
for  every  injury,  however  suddenly  it  might 
occur.  Process  was  ordinarily  issued  by  the 
clerks  of  the  courts,  and  extraordinary  writs 
l^  the  law  courts,  when  in  session,  and, 
when  not,  resort  might  be  had  to  the  court 
of  chancery  for  prohibition.  17  Vin.  Abr. 
547;  Iveson  v.  Harris,  7  Ves.  257;  In  re  Bate- 
man,  9  Eq.  Gas.  L.  R.  660;  Saunderson  v. 
Cloggett,  1  P.  Wms.  663 ;  Montgomery  v.  Blair, 
2  Sch.  &  Lefr.  186;  In  re  Foster,  24  Beav. 
428;  Anon,  1  P.  Wma  476.  From  an  alter- 
ation in  the  number  and  arrangement  of 
courts,  no  Inference  of  intent  to  deprive  the 
jurisdiction  by  prohibition  of  Its  virtue  and 
efficacy  arises,  and  Its  efficacy  exists  where- 
ever  original  and  general  jurisdiction  by  that 
remedy  is  lodged.  Such  jurisdiction  having 
been  conferred  upon  this  court,  it  takes  neces- 
sarily the  power  to  award  through  Its  judges 
in  vacation  process  to  bring  the  cause  within 
the  cognizance  of  the  court,  so  that  the 
remedy  may  be  always  available.  Upon  ap- 
plication of  these  principles,  the  Supreme 
Ck>urt  of  Missouri  came  to  this  conclusion 
in  State  ex  rel  v.  Rombauer,  164  Mo.  619,  15 
S.  W.  850,  16  S.  W.  602,  and  we  think  they 
fully  sustain  it 

Prohibition  can  only  go  against  judicial 
action,  or  quasi  judicial  action.  Fleming  v. 
Commissioners,  81  W.  Va.  609,  8  S.  E3.  267; 
Brazle  v.  Ck>mmlssioner8,  25  W.  Va.  218;  Has- 
slnger  v.  Holt,  47  W.  Va.  348^  84  S.  E.  728; 
Hartigan  v.  Board  of  Regents,  49  W.  Va.  14, 
38  S.  B.  698.  Those  policemen  were  remov- 
able at  the  pleasure  of  the  council,  without 
notice  and  without  cause  being  shown.  Acts 
1901,  pp.  401,  402,  a  150,  U  15,  19;  Acte 
1905,  p.  116,  c  8,  S  1.  No  element  of 
judicial  power  is  perceived  in  this.  The 
function  Is,  in  our  opinion,  purely  adminis- 
trative or  mlnisterlaL  That  the  exercise  of 
discretion  enters  Into  it  does  not  make  It 
judicial.  There  is  judicial  and  nonjudicial, 
or  legislative  and  executive,  discretion.  Coun- 
ty Court  V.  Boreman,  84  W.  Va.  87,  11  S.  E. 
747;  County  Court  v.  Armstrong,  Id.  326,  329, 
12  a  B.  488;  Town  of  Davis  v.  Filler.  47  W. 
Va.  413,  85  S.  B.  6;  Richards  v.  Clarksburg, 
30  W.  Va.  491,  4  S.  B.  774.  Prohibition  will 
not  go  against  such  action,  though,  discretion- 
ary. Williamson  v.  County  Court,  56  W.  Va. 
38,  48  S.  E.  835. 

As  under  no  circumstances  could  such  ac- 
tion be  controlled  by  prohibition,  said  circuit 
court  acted  without  jurisdiction  in  awarding 
the  rule;  and  as  upon  application  the  judge 
thereof  refused  to  discharge  It,  a  writ  of 
prohibition  must  go  from  this  court  against 
him  and  his  co-respondents,  the  relators  In 
his  court,  according  to  the  prayer  of  the  peti- 
tion, witl.  a  judgment  for  costs  to  the  relators 
here  against  all  the  respondents  except  the 
said  judge. 


(58  W.  Va.  8a) 

WOOD  V.  GORDON,  Mayor,  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  14,  1905.) 

MUNICIPAI.    COBPOBATIONS — COUNCIL — MAJOH- 

ITT  Vote. 

Whenever  the  words,  "^e  council  for  the 
time  being  ^all  by  a  majority  vote  of  all  the 
members  elected,"  or  words  of  lilie  import,  shall 
occur  in  the  charter  of  a  municipal  corpora- 
tion relative  to  the  members  of  the  common 
council  thereof,  they  shall  be  construed  to  mean 
a  majority  of  the  whole  number  of  members 
to  which  the  common  council  is  entitled  un- 
der its  charter. 

[Ed.  Note. — For  oases  in  point,  see  vol.  86, , 
Cent  Dig.  Municipal  Corporations,  S  207.] 

(Syllabus  by  the  Court.) 

Petition  by  Warren  Wood  for  writ  of  man- 
damus against  H.  C  Gordon,  mayor,  and 
others.    Writ  denied. 

Holt  &  Duncan,  Wallace  &  Fltzpatrick, 
Geo.  I.  Neal,  and  W.  K.  Cowden,  for  peti- 
tioner. Lace  Marcum,  Geo.  J.  McComas, 
EL  B.  WUUams,  and  O.  B.  Hogg,  for  respond- 
ents. 

McWHORTER,  J.  The  common  council  of 
the  dty  of  Huntington,  in  the  county  of 
Cabell,  is  composed,  under  its  city  charter, 
of  a  mayor  and  12  coundlmen.  At  a  meet- 
ing of  said  common  council  held  at  its  coun- 
cil diamber  in  said  dty  on  the  19th  day  of 
June,  1905,  the  mayor  presiding  and  11  of 
the  12  members  of  coundl  were  present, 
when  George  U  Pickering,  who  was  one  of 
the  members  at  the  time,  tendered  his  resig- 
nation as  a  member  of  the  coundl,  which 
resignation  was  accepted.  The  coundl  then 
proceeded  to  the  election  of  a  member  to 
fill  the  vacancy  thus  created.  When  Warren 
Wood  and  I.  R.  Titos,  r«H>ectlvely,  were  pla- 
ced In  nomination,  on  a  vote  being  taken, 
6  of  the  coundlmen  voted  for  Wood  and.  4 
voted  for  Titus,  and  the  mayor  dedared 
Wood  elected  to  fill  the  vacancy  of  the  un- 
expired term  of  George  Ix  Pickering,  resign- 
ed, and  Wood  took  and  subscribed  the  oath 
of  office  as  a  councilman,  and  caused  a  cer- 
tificate of  said  oath  to  be  filed  with  the  clerk 
of  said  city  on  the  20th  day  of  June,  1905. 
On  the  3d  day  of  July,  1905,  the  circuit  court 
of  Cabell  county  awarded  an  alternative 
writ  of  mandamus  against  the  mayor,  requir- 
ing him  to  change  said  ruling  made  by  him 
at  the  meeting  of  June  19th,  whereby  he  had 
declared  Wood  elected  councilman  to  fill  the 
said  vacancy,  and  to  declare  that  neither 
the  said  Wood  nor  any  other  person  was 
elected  to  fill  the  said  vacancy.  At  a  meet- 
ing of  said  council,  held  on  the  3d  day  of 
July,  1905,  the  mayor  changed  his  ruling  in 
obedience  to  said  alternative  writ  of  manda- 
mus, and  declared  that  said  Wood  was  not 
elected  to  fill  the  said  vacancy  in  said  council, 
and  that  no  one  was  elected,  and  that  said 
vacancy  still  existed;  and  the  clerk  of  said 
coundl,  who  was  present  for  the  purpose 
of  recording  the  proceedings  and  minutes  of 
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the  council,  refused  under  the  direction  of 
the  mayor  to  enroll  said  Wood  as  a  member 
of  the  council,  and  both  the  clerk  and  the 
mayor  refused  to  recognize  the  said  Wood 
as  a  member  of  the  council.  A  motion  was 
then  made  by  a  councilman  that  the  minutes 
of  the  meeting  of  June  19,  1905,  as  read  by 
the  clerk,  and  showing  that  said  Wood  was 
duly  declared  by  the  mayor  to  have  been 
elected  a  member  of  the  council  to  fill  the 
said  vacancy,  be  approved,  which  motion  the 
mayor  refused  to  entertain,  and  likewise 
refused  an  appeal  therefrom  demanded  by 
members  of  the  council ;  but,  the  motion  for 
appeal  being  put  to  a  vote  by  a  member 
of  the  council,  the  motion  was  carried  by 
a  vote  of  6  for  and  5  against,  and  the 
minutes  of  the  meeting  of  June  19,  1905, 
as  read  by  the  clerk,  were  approved.  On 
the  17th  day  of  July,  1905,  the  alternative 
writ  awarded  against  the  mayor  by  the 
circuit  court  on  the  3d  of  July  was  made 
peremptory,  and  the  court  declared  that  War- 
ren Wood  was  not  elected  to  fill  the  said 
vacancy,  and  that  the  same  still  existed. 
On  the  17th  day  of  July,  1905,  the  council 
again  met  In  regular  session,  the  mayor 
presiding,  and  took  up  for  consideration  the 
filling  of  the  vacancy  in  the  council  declared 
by  the  circuit  court  to  exist  When  the 
same  persons.  Wood  and  Titus,  were  nom- 
inated for  the  position,  a  vote  was  taken, 
and  out  of  10  members  of  council  present, 
6  voted  for  Wood  and  4  voted  for  Titus, 
when  the  mayor,  presiding,  declared  that 
neither  said  Wood  nor  said  Titus  was  elected, 
and  that  said  vacancy  still  existed,  from 
which  ruling  of  the  chair  an  appeal  was 
taken,  on  which,  by  a  vote  of  6  against 
to  4  for,  the  decision  was  not  sustained, 
and  the  said  Wood  was  by  the  council  de- 
clared elected  a  member  of  the  council  to 
fill  the  said  vacancy,  and  said  Wood  again 
took  the  oath  of  office,  and  presented  himself 
before  the  mayor  and  council,  and  demanded 
of  them  recognition  as  a  member  of  the  coun- 
cil; but  the  mayor  refused  to  recognize  said 
Wood  as  a  member  of  the  council,  and  the 
city  clerk  refused,  under  the  direction  of 
the  council  or  In  any  way,  to  recognize  him. 
Warren  Wood  filed  his  petition  in  this 
court,  praying  for  an  alt^native  writ  of 
mandamus  to  be  directed  to  the  common 
council  of  the  city  of  Huntington,  and  to 
the  said  mayor  and  the  11  members  of  the 
council  and  the  clerk  of  said  city,  naming 
the  mayor,  councllmen,  and  clerk,  command- 
ing them  and  each  of  them  to  permit  said 
Wood  "to  participate  in  all  the  meetings 
and  deliberations  of  said  common  council 
and  to  be  accorded  the  privilege  of  voting 
upon  all  questions  arising  before  said  com- 
mon council  upon  which  other  members  there- 
of have  the  right  to  vote,  and  to  otherwise 
recognize  your  petitioner  as  a  member  of 
said  common  council  of  said  city,  or  show 
cause,  if  any,  they  or  any  of  them  can, 
why  they  or  any  of  them  should  not  do  so." 


The  only  question  involved  in  this  case  is 
the  construction  of  section  14,  c.  150,  p. 
400,  of  the.  Acts  of  1901,  said  chapter  be- 
ing the  charter  of  the  city  of  Huntington. 
Said  section  is  as  follows :  "Wherever  a  va- 
cancy shall  occur  from  any  cause  in  the 
office  of  mayor,  councilman,  treasurer,  city 
clerk  or  city  assessor,  the  council  for  the 
time  being  shall  by  a  majority  vote  of  all 
the  members  elected,  fill  the  vacancy  until 
the  next  general  election,  at  which  time  a 
successor  shall  be  elected  by  the  qualified 
voters  of  said  city." 

The  rule  is  well  established  that  in  the 
construction  of  statutes  effect  must  be  given 
as  far  as  possible  to  every  part  thereof. 
Evidently  the  Legislature  had  some  object 
in  providing  that  a  vacancy .  should  be  filled 
"by  a  majority  vote  of  all  the  members 
elected."  The  number  of  members  elected 
to  said  council  'was  12,  of  which  7  are  re- 
quired for  a  majority.  If  a  majority  of  a 
quorum,  or  of  the  number  then  constituting 
the  council  after  one  or  more  had  died  or 
resigned,  had  been  intended,  the  L^islature 
would  have  so  provided  by  saying  that  a 
majority  of  the  council  as  then  constituted, 
or  a  majority  of  a  quorum,  as  might  be 
intended,  should  fill  the  vacancy.  Pollasky 
V.  Schmid,  128  Mich.  699,  87  N.  W.  1030. 
55  L.  R.  A.  614,  92  Am.  St  Rep.  560,  is 
a  case  exactly  in  point  where  the  Supreme 
Ck)urt  of  Michigan  holds  that  "the  number 
of  votes  necessary  to  pass  an  ordinance  over 
a  veto,  under  a  statute  providing  that  it 
shall  be  two-thirds  of  all  the  members  elected 
to  the  coundl,  must  be  based  on  the  total 
number  elected,  although  at  the  time  of  the 
vote  one  member  has  died  and  one  resigned." 
And  in  Pimental  v.  San  Francisco,  21  Oal. 
351,  the  act  provided  that  no  ordinance 
should  be  passed,  "unless  by  a  majority  of 
all  the  members  elected  to  each  board."  The 
board  of  assistant  aldermen  was  composed 
of  eight  members,  and  one  of  the  eight  bad 
resigned,  and  four  of  the  seven  remaining 
had  voted  for  the  ordinance,  and  the  court 
held  that  "the  ordinance  in  question,  there- 
fore, not  having  received  the  vote  of  a  ma- 
jority of  all  the  members  elected,  was  never 
passed.  It  was  in  fact  rejected,  as  much 
so  as  if  every  member  had  cast  his  vote 
against  Its  passage.  It  was,  therefore,  for 
all  purposes  an  absolute  nullity."  See,  also, 
McCracken  v.  San  Francisco,  16  Gal.  591; 
San  Francisco  v.  Hazen,  5  GaL  169. 

It  is  contended  by  counsel  for  petitioner 
that  these  cases  do  not  ai^ly  in  case  at 
bar  because  they  have  reference  to  the  pas- 
sage of  ordinances.  I  fail  to  see  the  force 
of  this  contention.  The  Legislature  is  pro- 
viding for  a  vote  of  the  council  on  a  prop- 
osition before  it  and,  when  it  provides  the 
number  of  votes  to  sustain  or  carry  such 
proposition  by  the  act  of  the  council,  it 
matters  not  what  is  intended  to  be  done, 
the  number  of  votes  designated  must  be 
given  or  the  motion  fails.    But  it  Ls  further 
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contended  that  there  is  no  West  Virginia 
or  Virginia  Case  to  the  same  effect  as  the 
cases  cited.  The  question  was  nerer  before 
this  court,  except  In  the  ease  of  Osburn  ▼. 
Stal^,  6  W.  Va.  85,  13  Am.  Rep.  640,  and 
that  was  a  case  in  which  the  passage  of 
an  act  was  called  In  question  because  the 
Senate,  having  22  members  when  full,  but 
haying  one  vacancy,  had  but  21  members, 
and  the  act  had  been  declared  passed  by 
the  Senate,  by  but  11  votes;  that  being  a 
majority  of  21.  The  act  was  sustained  by 
the  court  on  the  principle  that  an  act  of 
the  Legislature  must  be  held  to  be  constitu- 
tlonal  If  there  can  be  any  doubt  In  its  favor, 
and  the  court  In  some  manner  worked  up 
a  doubt,  of  which  It  gave  the  act  the  benefit, 
and  saved  it,  while  It  says:  "For  these 
reasons,  with  all  respect,  It  was  the  duty 
of  the  Senate  to  have  declared  the  bill  not 
passed."  The  constitutional  convention  which 
assembled  in  1872,  seeing  the  dilemma  in 
which  the  Suiveme  Court  was  placed  In 
order  to  save  the  act  of  the  Legislature* 
which  had  so  clearly  conflicted  with  the 
Constitution,  by  section  32  of  article  6  of  the 
Constitution  then  adopted  by  It,  provided 
against  any  similar  action  In  the  future. 
The  writ  of  mandamus  Is  refused. 


(140  N.  c.  US) 

HUTCHISON  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  28, 
1905.) 

1.  Railboadb— Opsbation—Tbain   Ssbvicb— 
Regulations— Reasonableness. 

A  regulation  established  by  a  railway  com- 
pany, providing  that  certain  trains  shall  not 
stop  at  all  stations,  is  reasonable,  provided 
there  are  enough  trains  to  serve  the  purposes 
of  local  travel. 

[Ed.  Note. — For  cases  In  point,  see  vol.  9, 
Cent  Dig.  Carriers,  fi  1068;  vol.  41,  Cent  Dig. 
Railroads,  fi  715.] 

2^  Cabbiebs  —  Passbngebs  —  Contbaot   or 

TbANSPOBTATION  —  DiSCHABGINQ   PaSSBN- 

GEB  AT  Destination. 
Where  a  person  having  a  ticket  calling  for 
a  regular  station  as  her  aestination  was  per- 
mitted without  objection  to  take  a  train  which 
did  not  stop  at  that  station,  and  she  did  not 
know  that  the  train  did  not  stop  there,  and 
there  was  nothing  on  the  face  of  the  ticket  to 
show  that  it  was  not  good  on  that  train,  it 
was  the  duty  of  the  company  to  stop  the  train 
at  that  station  to  permit  her  to  alight. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent.  Dig.  Carriers,  S  106a] 

3.  Sake  —  Cabbting  Beyond  Destination  — 

Punitive  Damages. 

A  passenger,  recklessly  and  willfully  car- 
ried, against  her  protest,  beyond  her  destina- 
tion, may  recover  punitive  damages,  under  Code, 
§  1063,  providing  that  passengers  shall  be  put 
off  at  the  destination  to  which  they  have  paid, 
and  that  carriers  shall  be  liable  to  the  party 
aggrieved  for  any  neglect  or  refusal  in  the 
premises. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  fi  1083.] 

Appeal    from    Superior    Court,    Catawba 
(bounty;  Counclll,  Judge. 
Action  by  Matde  Hutchison  against  the 


Southern  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

S.  J.  Brvln,  for  appellant  Self  &  Whltener 
and  Hufham  &  Williams,  for  appellee. 

CLARK,  0.  J.  The  feme  plaintiff,  a  wid- 
ow, bought  a  ticket  from  Hickory,  N.  C,  to 
Liberty,  S.  C  The  agent  at  Hickory  told  her 
she  would  make  connection  with  the  1  p.  m. 
train  at  Charlotte.  On  arriving  at  Charlotte, 
where  she  had  to  change  cars,  her  train  miss- 
ed connection,  and  she  took  the  next  train, 
which  left  there  at  10:20  p.  m.  This  was  a 
train  which  did  not  stop  at  all  stations. 
Liberty  being  one  of  those  at  which,  by  the 
defendant's  printed  schedule,  It  did  not  stop ; 
but  the  plaintiff  testified  that  she  was  not 
aware  of  that  fact,  and  no  one  so  Informed 
her.  On  the  contrary,  the  conductor  on  the 
train,  before  getting  to  Charlotte  told  her  she 
would  miss  connection,  but  that  this  10:20  p. 
m.  train  from  Charlotte  would  take  her  to 
Liberty  that  night;  that  In  the  18  months 
previous  she  had  twice  traveled  on  that  same 
10:20  train,  and  each  time  had  been  put  off  at 
Liberty;  that  soon  after  leaving  Charlotte 
the  conductor,  on  taking  up  her  ticket,  ex- 
claimed In  a  loud.  Imperative,  and  command- 
ing tone:  "What  are  you  doing  In  here? 
You  have  no  business  in  here.  Who  told  you 
to  get  on  here?"  He  kept  repeating  this,  re- 
buking her,  and  she  was  deeply  humiliated. 
She  says  she  asked  him  to  give  her  back  her 
ticket  and  put  her  off  at  the  first  station 
(Gastonla);  that.  If  he  had  done  this,  she 
would  have  spent  the  night  there,  and  have 
gone  on  in  the  daytime  next  morning  to 
Liberty,  but,  instead  of  this,  he  kept  the  ticket 
and  later  came  back  again,  rebuking  her  in  a 
loud  voice,  heard  distinctly  all  over  the  coach, 
telling  her  she  had  no  business  in  there,  and 
saying,  *!  want  to  know  who  told  you  to  get 
on,'*  adding  that  she  knew  the  train  did  not 
stop  at  Liberty;  that  he  spoke  In  a  very  ill- 
natured  tone  and  loud  voice ;  that  she  tried  to 
reason  with  him,  and  again  asked  him  to  put 
her  off  at  the  first  stop;  that  he  came  bade 
the  third  time  with  the  same  loud,  boisterous 
charges;  that  when  she  did  not  reply,  being 
very  nervous  and  humiliated,  he  "looked  at 
her  very  furiously  and  said,  'What  tf  he 
didn't  put  me  off  there?' "  To  this  she  says 
she  replied  finally  that  she  had  paid  her  fare 
and  did  not  deserve  such  Indignities,  and 
that  he  would  hear  from  her;  that  at  Gas- 
tonla he  did  not  return  her  ticket,  as  request- 
ed, so  she  could  stop ;  that  he  did  not  stop  at 
Liberty,  where  her  people  were  on  the  plat- 
form as  she  passed,  having  telegraphed  hei 
daughter  from  Charlotte  that,  having  missed 
connection,  she  would  be  on  that  train,  but 
she  was  carried  past  to  Seneca,  about  25 
miles  further  on,  where  she  was  put  out  at 
2:30  at  night,  and  had  to  sit  on  the  platform 
alone  till  4:30,  when  she  took  the  train  back, 
reaching  Liberty  before  daylight  In  a  shat- 
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tered»  nervous  condition,  and  walked  In  the 
dark  up  to  her  son-in-raw's  house  alone,  a  half 
mile  away,  and  was  so  exhausted  by  the 
nervous  strain  and  exposure  to  the  night  air 
ttiat  she  was  ill,  called  in  a  physician,  and 
was  confined  to  her  bed  several  days.  The 
conductor,  in  his  testimony,  denied  any  dis- 
courtesy or  rudeness,  but  says  that  he  was 
polite  and  carried  her  on  to  Seneca  because  he 
suggested  to  her  that  she  would  get  to  Liberty 
6  hours  earlier  by  taking  the  north-bound 
train  back  than  if  she  stopped  at  a  station 
this  side  and  waited  for  a  south-bound  train 
to  Liberty,  and  that  she  consented  to  this. 

In  this  conflict  of  evidence  the  Jury  found 
upon  the  issues  submitted  to  them:  "(1)  Did 
the  defendant  wrongfully  refuse  to  stop  its 
train  at  Liberty  and  permit  the  plaintiff  to 
depart  therefrom?  Yes.  (2)  Did  the  defend- 
ant maliciously  or  willfully,  wantonly,  and 
rudely  mistreat  and  humiliate  the  plaintiff 
while  a  passenger  on  Its  train?  Yes.'*  The 
latter  was  a  pure  issue  of  fact,  and  the  find- 
ing of  the  Jury  is  conclusive ;  the  Judge  having 
refused  to  set  the  verdict  aside.  As  to  the 
first  issue,  it  is  a  reasonable  regulation  of  the 
defendant  that  certain  trains  shall  not  stop  at 
all  stations,  provided  there  are  enough  to 
serve  the  purposes  of  local  travel,  and  it  does 
not  appear  that  there  was  not  If  the  plain- 
tiff had  been  aware  that  this  train  did  not 
stop  at  Liberty,  she  could  not  complain  if  she 
had  been  put  off  at  Oastonia,  the  first  stop, 
with  her  ticket  Indorsed  with  leave  to  pursue 
her  Journey  by  the  next  train  stopping  at 
Liberty.  But  she  testifies  that  she  had  no 
such  Information;  on  the  contrary,  that  she 
had  twice  in  18  months  previously  been  on  the 
same  train,  which  stopped  and  put  her  off  at 
Liberty.  The  notice  on  the  printed  schedule 
of  the  company  was  not  brought  home  to  her, 
and  there  was  no  evidence  that  she  had  any 
actual  notice.  There  was  nothing  on  the  face 
of  her  ticket  to  show  that  It  was  not  good  on 
that  train.  It  was  the  duty  of  the  defendant 
to  have  had  an  agent  at  the  gate  (as  is  usual) 
to  examine  the  tickets  and  allow  no  one  to  get 
upon  a  train  which  does  not  stop  at  his  desti- 
nation. Not  having  done  this,  but  having  re- 
ceived the  plaintiff  into  this  train  without 
objection,  with  a  ticket  calling  for  Liberty,  a 
regular  station,  as  her  destination,  and  she 
not  knowing  that  this  train  did  not  stop  there, 
it  was  the  duty  of  the  defendant  to  stop  the 
train  at  that  point  for  her. 

On  the  question  of  damages  his  honor  cor- 
rectly Instructed  the  Jury  that  if  the  con- 
ductor maliciously  or  with  wanton  reckless- 
ness carried  her  by  her  station,  or  if  he 
maliciously  or  wantonly  mistreated  and 
humiliated  her,  the  Jury  could  assess  punitive 
damages.  The  authorities  are  plenary  that 
the  passenger  Is  entitled  to  recover  pimitive 
damages  for  Insult  or  mistreatment  on  the 
part  of  any  employ^  of  the  common  carrier. 
Williams  v.  Gill,  122  N.  a  970,  29  S.  ±.  879; 


Strother  v.  Railroad,  123  N.  0.  197,  81  S.  B. 
886;  and  many  other  cases.  It  is  equally 
true  that  Ck)de,  S  1963,  provides  that  passen- 
gers sliall  be  put  off  at  the  destination  to 
which  they  have  paid,  and  that  the  carrier 
'^shall  be  liable  to  the  party  aggrieved  In  an 
action  for  damages  for  any  neglect  or  refusal 
In  the  premises,^'  and  that  when  the  refusal 
to  take  on  or  discharge  a  passenger,  where  he 
Is  entitled  to  be  received  or  discharged,  is 
reckless  and  wanton,  punitive  damages  may 
be  recovered.  Purcell  v.  Railroad,  108  N.  O. 
417,  12  S.  B.  954,  956,  12  L.  R.  A.  113; 
Hansley  v.  Railroad,  117  N.  O.  670,  28  S.  E. 
448,  82  L.  R.  A.  548,  53  Am.  St  Rep.  600; 
Coleman  v.  Railroad,  188  N.  G.  855,  50  S. 
E.  690.  Certainly  the  plaintiff,  an  unpro- 
tected female,  was  entitled  to  recover,  if  reck- 
lessly and  willfully  carried  against  her  pro- 
test 25  miles  beyond  her  station,  put  out  at 
2:30  at  night  at  a  strange  station,  where  she 
sits  at  dead  of  night  two  hours  alone  on  the 
platform,  and  at  last  reaches  her  destination 
before  day,  to  be  met  by  no  one,  and  has  to 
walk  to  her  daughter's  house  alone,  and  with 
shattered  nerves  has  to  take  her  bed  and  call 
in  a  physician.  Holmes  v.  Railroad,  94  N.  C. 
828;  Knowles  v.  Railroad,  102  N.  a  66,  9 
S.  B.  7.  The  authorities  are  uniform,  here 
and  elsewhere,  that,  if  the  passenger  is  car- 
ried by  his  station,  he  Is  entitled  to  damages, 
and  if  It  is  done  recklessly  or  willfully,  as  the 
Jury  here  find,  he  Is  entitled  to  punitive 
damages.  The  only  decision  we  can  find  In 
the  books  to  the  contrary  is  Smith  ▼.  Rail- 
road, 180  N.  a  804,  41  S.  E.  481,  which  holds 
that.  If  there  Is  no  bodily  harm  or  actual 
damages,  a  recovery  cannot  be  had.  That 
decision  was  by  a  divided  court,  and  is  in 
confiict  with  the  statute  (Code,  S  1963)  above 
quoted,  and  unsupported  by  precedent,  and  we 
take  this  first  opportunity  to  correct  and  over- 
rule it  In  Thompson  on  Carriers,  66,  It  Is 
said:  "Carrying  a  passenger  beyond  his  des- 
tination. In  disregard  of  his  request  to  be  put 
off  there,  will  afford  a  good  ground  of  action ; 
and  this,  though  no  bodily  harm,  mental  suf- 
fering, insult  or  oppression,  or  pecuniary  loss 
be  shown" — citing  Railroad  v.  Hurst,  36  Miss. 
660,  74  Am.  Dec.  785;  Porter  v.  The  New 
England,  17  Mo.  290;  Railroad  v.  Nuzum,  50 
Ind.  141,  19  Am.  Rep.  703;  Railroad  v.  Mc- 
Arthur.  43  Miss.  180;  Railroad  v.  Whitfield, 
44  Miss.  466,  7  Am.  Rep.  699;  Sunday  v. 
Gordon,  1  Blatchf.  &  H.  569,  Fed.  Cas.  No. 
13,616;  Thompson  v.  Railroad,  50  Miss.  315, 
19  Am.  Rep.  12.  To  the  same  purport,  1 
Fetter,  Carriers  of  Pass.  {  800,  citing  Cald- 
well V.  Railroad,  89  Ga.  550,  15  S.  B.  678; 
Dave  V.  Steamboat  Co.,  47  La.  Ann.  576,  17 
South.  128;  Strange  v.  Railroad,  61  Mo.  App. 
586;  and  there  are  many  other  cases  to  the 
same  effect 

Upon  examination  of  all  the  exceptions,  and 
without  discussing  them  seriatim,  we  find  no 
error. 
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GAYINBSS  v.  FIDELITY  ft  DEPOSIT 
CO.  OF  MARYLAND. 

(Bapreme  Court  of  North  Carolina.    Nov.  22, 
1905.) 

1.  E«XSCT7TOB8  AND  ADMINI8TBATOB0  —  Db- 
VASTAVIT  —  PaTUBNT  OF  FUHOS— R«FUHD- 
M£NT. 

Where  an  administrator,  who  was  also  one 
of  the  distributees  of  the  estate,  wrongfully 
paid  therefrom  money  in  excess  of  the  amount 
to  which  he  and  his  brother  were  entitled  to 
R.  for  the  purchase  of  certain  stock  for  the 
benefit  of  himself  and  his  brother,  and  R.  had 
knowledge  that  the  money  so  paid  belonged  to 
the  estate,  he  was  liable,  in  the  absence  of  debts 
against  the  estate,  to  return  to  the  administrator 
de  bonis  non  only  the  excess  over  the  amounts 
to  which  the  administrator  and  his  brother 
were  entitled  as  distributees. 

2L   SXTBBOOATXOIf— LlABIZilTT  OF   SUBETT. 

Judgment  having  been  rendered  against  the 
administrator's  surety  for  the  amount  of  the 
devastavit,  such  surety  was  subrog|ited  to  the 
rights  of  the  administrator  de  bonis  non 
against  R. 
S.  Samx. 

Where  an  administrator  wrongfully  paid 
money  belonging  to  the  estate  to  purchase  stock 
from  R.  for  the  benefit  of  the  administrator 
and  his  brother,  and  R.,  with  knowledge  that 
the  money  so  iMiid  belonged  to  the  estate,  re- 
tained the  stock  as  security  for  the  balance  of 
the  price,  the  administrator's  surety,  on  being 
compelled  to  make  good  the  devastavit,  was 
entitled  to  subject  the  administrator's  interest 
in  the  stock  to  the  payment  of  such  liability, 
either  by  an  equitable  execution  or  by  supple- 
mental proceedings  in  the  particular  case. 

Appeal  from  Superior  Court,  Randolph 
County;  Peebles,  Judge. 

Action  by  J.  M.  Cavlness,  as  adminis- 
trator de  bonis  non  of  the  estate  of  J.  B. 
Oole,  deceased,  against  the  Fidelity  ft  De- 
posit Company  of  Maryland.  From  a  Judg- 
ment directing:  defendant  W.  8.  Russell  to 
pay  Into  court  $1,148.45  to  be  applied  on  a 
judgment  in  favor  of  plaintiff  against  de- 
fendant surety  company  and  Its  principal, 
J.  E.  Cole,  the  surety  company  appeals. 
Affirmed. 

L.  W.  Humphrey  and  Elijah  Moffltt,  for 
appellant  H.  A.  London  ft  Son,  for  appellee 
Russell. 

CONNOR,  J.  James  E.  Cole  qualified  on 
November  11,  1002,  as  administrator  of  J. 
E.  Cole,  deceased,  and  executed  his  bond  in 
the  penal  sum  of  $18,000  with  the  defend- 
ant company  as  surety.  On  March  8,  1904, 
he  was  removed,  and  the  plaintiff  appointed 
administrator  de  bonis  non  of  the  estate. 
This  action  is  prosecuted  by  the  plaintiff 
against  J.  E.  Cole  and  the  surety  company 
to  recover  the  amount  remaining,  or  which 
ought  to  be,  in  his  hands  belonging  to  the 
estate.  The  defendant  surety  company  in 
Its  answer  alleges  that  $5,000  of  the  assets 
of  the  estate  were  paid  by  the  administrator 
to  W.  S.  Russell  on  account  of  certain  stock 
purchased  by  the  administrator  and  his 
brother,  T.  A.  Cole ;  that  Russell  had  knowl- 
Bdge  that  the  said  sum  was  a  part  .of  the 
asset  and  property  of  the  estate.    The  de- 


fendant claimed  that  It  was  subrogated  to 
the  rights  of  the  plaintiff  to  call  upon  Rus- 
sell to  refund  so  much  of  said  amount  as 
should  be  necessary  to  indemnify  it  from 
loss  on  account  of  the  devastavit  of  the  ad- 
ministrator. Russell  was  made  a  party  de- 
fendant, and  filed  an  answer  denying  the 
material  allegations  of  the  defendant  com- 
pany's answer.  From  the  admissions  in  the 
pleading,  findings  by  his  honor,  and  the 
verdict  of  the  jury  upon  issues  submitted, 
we  gather  the  following  facts:  J.  A.  Cole 
died  intestate  leaving  five  distributees,  two 
of  whom  were  the  administrator  and  his 
brother,  T.  A.  Cole.  Prior  to  February  5, 
1903,  the  administrator  received,  on  account 
of  the  estate,  about  $9,000.  He  held  a  note 
against  one  of  the  distributees  for  $1,186.92. 
and  owed  a  note  himself  of  $1,000.  Subse- 
quent to  February  5,  1903,  he  received  about 
$400.  The  total  Indebtedness  of  the  estate 
did  not  exceed  $200,  the  larger  portion  of 
which  was  paid  prior  to  February  5,  1908, 
leaving  in  the  hands  of  the  administrator 
on  that  day  about  $9,400.  On  said  Febru- 
ary 5,  1903,  he  drew  a  check  upon  the  assets 
of  the  estate  in  the  Bank  of  Randolph,  pay- 
able to  himself  and  his  brother,  T.  A.  Cole, 
for  $5,000,  which  was  deposited  In  bank 
to  their  credit  On  the  same  day  he  and 
bis  brother  purchased  from  defendant  Rus- 
sell 180  shares  of  stocik  in  the  Enterprise 
Manufacturing  Company,  for  $20,000,  and, 
on  account  thereof,  gave  him  a  check  on 
their  bank  account  for  $5,000;  Russell  re- 
taining a  lien  on  106  shares  of  stock  for  the 
balance  of  the  purchase  price.  Russell  had 
knowledge  of  the  source  from  which  the 
$6,000  was  obtained. 

The  court  below  found  by  an  inspection  of 
the  accounts  of  the  administrator  that  the 
balance  due  the  plaintiff  administrator  d.  b. 
n.  from  Cole,  former  administrator,  was 
$8,699.58,  &nd  that  the  interest  of  said  J.  B. 
Cole  and  T.  A.  Cole  in  the  estate  was  $8,851.- 
56.  It  appeared  that  on  October  15,  1903, 
the  administrator  paid  to  himself  and  his 
brother  each  $2,000  from  the  assets  of  the 
estate.  On  said  day  he  paid  Mrs.  S.  F. 
Caviness,  one  of  the  distributees,  $2,000— 
the  payment  being  made  by  surrender  of 
her  note  and  $862.08  cash.  On  November 
10,  1903,  he  paid  Mrs.  Green,  another  dis- 
tributee, $500.  He  paid  the  Marble  ft  Granite 
Company  $400,  and  for  taxes,  charges  of 
administration,  etc.,  about  $200.  He  did  not 
pay  the  note  of  $1,000,  but  it  is  charged  to 
him  in  his  account  His  honor  states  that. 
In  ascertaining  the  Interest  of  J.  E.  Cole 
In  the  estate,  he  has  deducted  said  note,  and 
that  he  was  of  the  opinion  that  defendant 
Russell  was  liable  to  account  for  the  amount 
received  by  him,  but  was  entitled  to  de- 
duct therefrom  the  Interest  of  J.  E.  Cole  and 
T.  A.  Cole,  which  he  ascertains  to  be  $3,851.- 
56,  from  the  $5,000,  leaving  a  balance  of 
$1,148.45,  for  which  he  gives  judgment 
I  against   Russell,    directing    him    to    pay    it 
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Into  court,  to  be  applied  to  the  judgment 
for  $3,699.58  against  J.  E.  Oole  and  the 
surety  company.  From  this  Judgment,  the 
defendant  surety  company  appealed. 

No  testimony  is  set  out  in  the  record  or 
case  on  appeal;  hence  we  cannot  pass  up- 
on the  second  contention,  which  his  honor 
said  was  made  for  the  first  time  in  the  case 
on  appeal.  As  between  the  plalntiil  and  the 
defendant  J.  B.  Gole,  there  can  be  no  doubt 
as  to  the  correctness  of  the  ruling  and  Judg- 
ment This  Is  demonstrated  by  a  simple 
calculation.  The  amount  recovered  will  pay 
to  the  distributee,  who  has  received  nothing, 
the  one  to  whom  $500  has  been  paid,  and 
the  one  to  whom  $2,000  has  been  paid,  the 
amount  due  on  their  distributive  shares,  and 
leave  in  the  hands  of  the  plaintiff  the  exact 
amount  due  J.  E.  and  T.  A.  Ck)le  to  equalize 
their  share.  The  principle  by  which  his 
honor  was  guided  Is  announced  in  Grant 
V.  Bell,  90  N.  G.  559.  The  estate,  so  far 
as  the  plaintiff  Is  Interested,  is  settled  by 
the  Judgment  The  defendant  surety  com- 
pany Insists  that  it  is  subrogated  to  the 
rights  of  the  plaintiff,  and  Is  entitled  to 
call  on  the  defendant  Russell  to  refund  to 
it  the  amount  received  from  Gole,  just  as 
the  plaintiff  could  have  done.  We  enter- 
tain no  doubt  that  In  equity  the  company  is 
subrogated  to  the  rights  of  the  plaintiff 
against  Russell.  Has  it  any  other  or  higher 
right  than  the  plaintiff  had?  Gertalnly,  as 
between  the  other  distributees  and  Gole,  the 
latter  was  entitled  to  pay  them  and  to  re- 
tain himself,  at  any  time  during  the  adminis- 
tration, the  amount  to  which  each  was  en- 
titled. No  one  except  creditors  could  com- 
plain. If  he  paid  more  or  retained  more 
than  was  due,  he  was  liable  personally  and 
on  his  bond  for  the  excess.  The  defendant 
surety  company  says  that  the  payment  to 
T.  A.  Gole  and  appropriation  by  himself 
of  the  $6,000  was  a  devastavit  This  is 
true  00  far  as  the  amotint  was  in  excess  of 
their  interests.  It  is  elementary  that  one 
asserting  the  right  of  subrogation  stands  in 
the  shoes  of  the  creditor  to  whose  right  he 
is  subrogated.  His  rights  are  exactly  those 
of  the  creditor  whose  debt  he  has  paid. 
There  Is  no  privity  of  contract  between 
Russell  and  the  surety  company.  It  is 
insisted  that  an  administrator  commits  a 
devastavit  by  paying  out  the  asset  to  a  dis- 
tributee before  the  expiration  of  one  year 
from  the  date  of  administration.  If  there  be 
debts  unpaid,  this  is  undoubtedly  true;  or 
if  he  pays  one  distributee  more  than  his 
share,  to  that  extent  which  is  a  devastavit 

This  court  has  held  that  while  the  ad- 
ministrator is  allowed  by  statute  two  years 
within  which  to  settle  the  estate,  he  should, 
when  there  are  no  debts  or  other  exigencies 
requiring  the  retention  of  the  funds,  pay 
them  to  the  distributees,  and  that  they  may 
within  the  two  years  maintain  an  action 
for  them.    In  Clements  ▼.  Rogers,  91  N.  C. 


63,  this  court  refused  to  dismiss  an  action 
brought  within  the  two  years,  when  it  was 
admitted  that  there  were  no  debts  outstand- 
ing. In  Allen  v.  Royster,  107  N.  C.  278,  12 
8.  B.  134,  it  was  held  that  the  plaintiff  dis- 
tributee was  not  required  to  allege  the  non- 
existence of  debts;  Merrimon,  C.  J.,  saying 
in  response  to  a  motion  to  dismiss  because 
the  complaint  did  not  negative  the  existence 
of  debts:  ''It  need  not  necessarily  allege 
that  two  years  have  elapsed  next  after  the 
administrator  qualified  as  such,  and  before 
the  action  begun,  because  the  administrator 
might  consent  to  account  fully  or  partially 
with  the  next  of  kin  before  such  lapse  of 
time,  and  If  there  should  exist  a  valid  rea- 
son why  he  should  not  he  should  set  it  up 
as  matter  of  defense  in  a  proper  way.  It 
might  turn  out  that  the  court  would  require 
the  administrator  to  account  with  the  dis- 
tributees in  some  measure,  and  stay  the 
final  account  until  the  end  of  two  years.** 
If  the  distributees  had  sued  the  adminis- 
trator at  the  time  he  paid  the  amount 
to  his  brother  and  himself,  the  court 
upon  the  facts  as  they  existed  on  that 
day,  would  have  sustained  the  action,  and 
required  him  to  pay  over  the  amount  in 
his  hands  to  all  of  the  distributees.  In  the 
condition  of  the  estate  on  February  6,  1903, 
no  devastavit  was  committed  In  paying  over 
to  himself  and  his  brother  the  amount  due 
them ;  to  that  extent  the  payment  was  right- 
ful. Russell  is  fixed  with  notice  of  the  con- 
ditions as  they  existed  on  that  day.  If  he 
had  been  called  to  account  on  February  6, 
1903,  Russell  would  have  been  compelled  to 
the  other  distributees  the  difference  between 
the  amount  received  by  him  and  the  amount 
which  was  due  J.  E.  and  T.  A.  Gole.  The 
fact  that  more  than  six  months  thereafter 
(October  15,  1903)  he  paid  to  himself  and  his 
brother  $4,000,  which  was  a  devastavit  of 
which  Russell  had  no  knowledge,  cannot 
change  or  increase  his  liability,  for  that  was 
fixed  at  the  time  he  received  the  money,  Feb- 
ruary 6,  1903. 

We  concur  with  the  court  below  that  Rus- 
sell was  not  liable  for  any  shortage  on  the 
part  of  Gole,  administrator,  which  occurred 
after  February  5,  1903.  Suppose  that  he 
had  paid  Russell  the  exact  amount  due  his 
brother  and  himself  on  February  5th,  and 
six  months  thereafter  committed  a  devasta- 
vit by  appropriating  other  money  belonging 
to  the  estate,  is  it  possible  that  thereby  Rus- 
sell would  have  been  made  liable?  Gertaln- 
ly there  was  no  wrong  done  in  paying  T.  A. 
Gole  to  the  extent  of  his  interest,  and  we  are 
unable  to  perceive  any  reason  why  he  was 
not  entitled  to  retain  the  amount  due  him- 
self on  that  day.  The  receipt  of  Russell  In 
excess  of  the  amount  due,  with  knowledge  of 
the  facts,  was  wrongful,  and,  to  the  extent 
of  the  wrong  done,  he  must  answer  to  the 
surety  company.  Just  as  he  would,  if  called 
upon  by  the  distributees,  have  been  required 
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to  do.  There  Is  no  suggestion  that  there  was 
any  actual  fraud  Intended  by  Cole  or  Rus- 
sell at  the  time  of  the  imyment  While  the 
IMiyment  of  the  excess  was  unlawful,  it  is 
not  inconsistent  with  an  honest  mistake  in 
respect  to  the  amount  of  their  Interests  in 
the  estate.  It  is  sufficient  that  we  find  in 
the  principles  of  the  law  a  remedy  commen- 
surate with  the  wrong.  If  the  defendant 
Russell  still  holds  the  stock,  we  can  see  no 
reason  why  the  defendant  surety  company 
may  not  subject  Cole's  interest  by  an  equi- 
table execution  or  by  supplemental  proceed- 
ings. As  all  parties  are  before  the  court,  it 
would  seem  this  could  be  done  in  this  action. 
Other  parties  may  be  brought  in,  and  plead- 
ings amended  for  that  purpose,  if  the  defend- 
ant company  be  so  advised. 

With  the  right  to  take  further  action  as 
Indicated,  the  Judgment  is  affirmed. 

Affirmed. 

CHO  N.  a  St) 

liOWERT  ct  aL   T.   BOARD  OF  GRADED 

SCHOOL  TRUSTEES  IN  TOWN  OF 

KBRNERSVILLE. 

(Supreme  Court  of  North  Carolina.    Not.  22, 
1905.) 

!•  CoysTiTirrioifix   Law — ConsTBUcnoif    of 

Statutes. 

Statutes  must  be  construed  with  reference 
to  the  Constitution,  and,  if  susceptible  of  two 
constructions,  the  courts  will  adopt  that  one 
which  renders  them  constitutional. 

[Ed.  Note. — For  cases  in  point,  see  ToL  10» 
Cent.  Dig.  Constitutional  Law,  {  40.] 

2.  SaMB— DiSGBIiaNATIOIf  BT  RXASOW  OV  RaGB 

— ^Public  Schools. 

Although  Act  1905,  entitled  "An  act  to 
establish  a  graded  school  in  the  town  of  K&> 
nersrille,  Forsyth  county,  North  Carolina" 
(Laws  1906,  p.  80,  c.  11),  uses  the  term  "graded 
school"  in  the  singular,  yet,  inasmuch  as  it  is 
provided  by  section  4  that  all  children  resident 
m  the  district  within  school  age  shall  be  ad- 
mitted, it  must  be  construed  as  directing  the 
establishment  of  one  school  in  which  the  chil- 
dren of  each  race  are  to  be  taught  in  separate 
buildings  and  by  separate  teachers,  and,  wnen  so 
construed,  it  is  not  in  yiolation  of  Const,  art  9, 
%  2,  prohibiting  discrimination  in  favor  of,  or  to 
the  prejudice  of,  either  race. 
&  Schools  A2n>  School  Distbiots — Eztbrt 

OF  DlSTBICT. 

Under  Acts  1906,  p.  dO,  c.  11,  entitled  "An 
act  to  establish  a  graded  school  in  the  town  of 
Kemosville,"  providing  (section  1)  that  the 
town  of  Kemersville  is  made  a  public  school 
district,  called  the  "Kernersville  Graded  School 
District,"  the  district  defined  must  be  confined 
to  the  limits  prescribed,  and  cannot  include  con- 
tiguous territory  for  the  colored  schools. 

4.  Statutes — Pabtial  iNVALinrrY. 

If  the  general  scope  and  purpose  of  a  stat- 
ute are  constitutional,  and  constitutional  means 
are  provided  for  executing  such  general  purpose, 
the  entire  statute  will  not  be  declared  void  be- 
cause one  or  more  of  the  details  are  not  in  ac- 
oordance  with  the  Constitution*  provided  the  in- 
valid part  may  be  eliminated  without  a^ecting 
the  general  purpose. 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Cent  Dig.  Statutes,  §§  58-66.] 

5.  Constitutional  Law— Discbimination  by 
BcASoir  OF  Raci — Publio  Schools. 

Acts  1906,  p.  81,  c.  11,  {  7,  establishhdg  a 
graded  school  in  the  town  of  Kernersvilie^  pro- 


vides that  the  monevs  which  shall  from  time  to 
time  be  apportioned  under  the  general  school 
law  of  the  state  to  the  said  school  district  shall 
be  turned  ovw  by  the  treasurer  of  the  county  to 
the  treasurer  of  said  school  trustees,  and  that 
in  apportioning  the  school  fund  said  graded 
school  shall  be  allowed  the  proportion  of  said 
fund  per  capita  to  the  white  children  of  school 
age.  Meld  tnat,  it  being  the  apparent  purpose 
ox  such  section  to  emoower  the  use  of  all  public 
school  fund  apportioned  to  the  graded  school 
district  to  the  wh^te  schools,  it  is  in  violation  of 
the  Constitution. 

a  Schools  aio)  School  Distbiots — Cbxatioii 
OF  Distbiots — Statutoby  Pbovisions. 

Acts  1905,  p.  SO,  c.  11,  §  4,  establishing  a 
graded  school  in  the  town  of  Kernersville,  ex- 
pressly confers  on  the  board  of  trustees  **exclu- 
sive  control  of  the  public  interests,  funds  and 
property  of  the  graded  school  district.*'  Held, 
that  such  provision  is  sufficient  to  authorize  the 
board  to  receive  the  money  apportioned  to  both 
races  and  apply  it  in  a  way  provided  by  the 
Constitution,  hndependently  of  section  7  (page 
81)  of  the  act,  which  is  unconstitutional. 
7.  Sams — District  Pbopebtt. 

Acts  1905,  p.  81,  c.  11,  f  8,  establishing  a 
graded  school  in  the  town  of  Kemersville,  pro- 
vides that  the  property  of  the  public  schools  for 
white  children  in  the  district  shall  become  the 
property  of  the  board  of  trustees,  and  that  they 
may  in  their  discretion  sell  the  same  and  apply 
the  proceeds  to  the  use  of  the  public  graded 
school  to  be  established.  Held,  that  this  does 
not  authorize  the  board  to  take  the  school  build- 
ing previously  provided  for  the  colored  children 
and  use  it  for  the  whites. 
&  Sams  —  Fxticds  —  Afpobtionhxnt  BrrwBBii 
White  and  Colobed  Schools. 

The  special  tax  directed  by  Acts  1906,  p.  81, 
c.  11,  §  6,  establishing  a  graded  school  in  the 
town  of  Kemersville,  is  not  to  be  apportioned 
between  the  races  per  capita,  but  the  school 
term  for  each  race  shall  be  of  the  same  length 
during  the  year. 

9.  Constitutional  Law — ^Discbimination  be- 
tween Races — Public  Schools. 

The  erection  of  a  necessary  school  building 
for  a  large  number  of  white  children  of  the 
district  is  not  a  discrimination  against  the  much 
smaller  number  of  colored  children  of  the  dis- 
trict for  whom  an  ample  building  has  been 
supplied. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  10, 
Cent  Dig.  Constitutional  Law,  f  728.] 

Appeal  from  Superior  Court*  Forsyth  Coun- 
ty; Bryan,  Judge. 

Action  by  W.  A.  Lowery  and  others  against 
the  board  of  graded  school  trustees  In  the 
town  of  Kemersvllla  From  a  Judgment 
vacating  the  restraining  order  and  refusing 
the  injunction  asked,  plaintiffs  appeaL  Af- 
firmed. 

At  the  session  of  1905  of  the  General  As- 
sembly an  act  was  passed  and  ratified  enti- 
tled **An  act  to  establish  a  graded  school  in 
the  town  of  Kemersville,  Forsyth  county, 
North  Carolina"  (Laws  1905,  pp.  30^2,  c.  11). 
The  portions  of  said  act  material  to  be  no- 
ticed in  the  discussion  of  the  exceptions  by 
plaintifiTs  to  the  judgment  appealed  from 
are:  Section  1.  The  town  of  Kemersville  is 
made  a  public  school  district,  to  be  called  the 
"Kemersville  Graded  School  District"  Sec- 
tion 2  provides  for  the  election  of  a  board 
of  trustees,  consisting  of  five  members.  Sec- 
tion 8  directs  the  organization  of  the  board 
and  the  election  of  proper  officers.  Section  4, 
that  the  trustees  shall  have  exclusive  control 
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of  the  public  school  interests,  funds,  and 
property  In  the  graded  school  district,  shall 
provide  rules  for  their  government  not  incon- 
sistent with  law,  fix  the  compensation  of 
teachers,  etc.,  shall  make  an  accurate  census 
of  the  school  population  of  said  district,  as 
required  by  law,  etc. ;  that  all  children  resi- 
dent in  said  district,  between  the  ages  of  6 
and  21,  shall  be  admitted  to  the  school  free 
of  tuition  charges.  Section  6  directs  the  levy- 
ing of  a  special  tax,  etc.,  provided  that  the 
question  be  first  submitted  to  the  qualified 
voters  of  said  district  at  the  municipal  elec- 
tion in  May,  1905.  It  is  also  provided  that 
at  the  same  time  the  proposition  be  submit- 
ted to  the  voters  to  issue  coupon  bonds,  not  to 
exceed  the  sum  of  $4,000,  to  be  used  in  the 
erection  of  a  suitable  school  building  in  said 
school  district  Section  7,  that  the  moneys 
which  shall  from  time  to  time  be  apportioned 
under  the  general  school  law  of  the  state  to 
the  said  school  district  be  turned  over  by 
the  treasurer  of  Forsyth  county  to  the  treas- 
urer of  the  said  school  trustees  for  the  bene- 
fit of  said  school ;  provided  that,  in  apportion- 
ing the  school  fund  of  said  county,  said 
graded  school  shall  be  allowed  the  proportion 
of  said  fund  per  capita  to  the  white  children 
of  school  age.  Section  8,  that  the  property, 
both  real  and  personal,  of  the  public  school 
for  white  children,  shall  become  the  property 
of  said  graded  school,  and  shall  be  vested  in 
the  said  board  of  trustees,  and  their  succes- 
sors in  trust,  for  the  said  graded  school,  and 
the  said  trustees  may,  in  their  discretion, 
sell  the  same,  or  any  part  thereof,  and  apply 
the  proceeds  to  the  use  of  the  public  graded 
schools  to  be  established  in  said  school  dis- 
trict of  Kernersville.  Section  9  provides  for 
issuing  the  bonds,  etc..  If  approved  by  voters. 
Plaintiff  alleges  that,  pursuant  to  the  pro- 
visions of  said  act,  an  election  was  held  in 
the  prescribed  territory,  on  the  first  Tuesday 
in  May,  1905,  and  that  a  majority  of  16  of 
the  voters  of  said  district  cast  their  votes  in 
favor  of  levying  the  tax  and  issuing  the 
bonds  provided  for  by  the  act;  that  only  nine 
days'  notice  of  said  election  was  given, 
whereby  some  electors  who  would  have  been 
against  schools  were  prevented  from  voting; 
that  the  defendants  who  were  elected  trustees 
at  said  election  have  organized  as  provided 
In  said  act,  and  that  the  bonds  have  been 
prepared  and  delivered  to  them,  and  that 
they  now  threaten  to  sell  them,  etc.;  that 
the  board  of  commissioners  of  the  town  of 
Kernersville  threaten  to  levy  a  tax  upon  the 
property  and  polls  In  said  district  for  the 
support  and  maint^iance  of  said  schools, 
etc;  that  the  board  of  education  threatens 
to  turn  over  to  defendants  the  property  of 
the  public  school  for  white  children  and  do 
all  other  acts  and  things  directed  by  said 
act  In  that  respect ;  that  the  town  of  Kerners- 
ville has  a  population  of  about  1,200,  count- 
ing both  white  and  colored  persons;  that 
the  colored  persons  In  said  town  own  proper- 
ty valued  for  taxation  at  |6,534;  that  the 


said  act  Is  unconstitutional  and  void.  In  that 
it  provides  for  no  graded  school  for  colored 
chlldresi  within  said  district,  that  it  discrimi-  • 
nates  to  the  prejudice  of  the  children  of  the 
colored  race,  and  gives  to  the  children  of  the 
white  race  advantage  denied  to  the  children 
of  the  colored  race;  that  the  election  was 
Irregular  and  unlawful,  for  that  only  nine 
days'  notice  was  given,  and  that  it  was  held 
on  Tuesday,  instead  of  Monday.  They  de- 
mand that  the  defendants  be  enjoined  from 
proceeding  with  the  issuing  of  the  bonds, 
etc.,  or  levying  the  taxes,  or  doing  any  other 
of  the  several  acts  under  and  by  virtue  of 
the  said  act,  etc  A  restraining  order  was 
issued,  with  an  order  to  the  defendants  to 
show  cause  why  a  permanent  injunction 
should  not  issue,  etc.  Defendants  answered, 
admitting  the  provisions  of  the  act,  the  man- 
ner and  time  of  holding  the  election,  and 
that  they  were  proceeding  to  discharge  the 
duties  Imposed  upon  them  by  the  several  sec- 
tions of  the  statute.  They  deny  several  !»- 
material  allegations  in  this  respect.  They 
say  they  are  advised  that  by  the  provisions 
of  the  act  they  are  entitled  to  take  charge  of 
the  colored  school  property  in  the  district, 
and  Intend  to  do  so,  and  use  it  for  the  pur- 
pose of  a  graded  school  for  white  children  in 
the  district,  until  they  can  build  a  schoolhouse 
suitable  for  school  purposes  as  provided  by 
the  act ;  that  they  intend  to  use  the  money 
collected  from  the  white  and  colored  people 
of  the  town  for  the  support  and  maintenance 
of  the  white  graded  school  and  colored  school, 
so  as  to  afford  equal  facilities  for  the  school 
children  of  both  races,  as  provided  for  the 
public  schools  in  the  several  counties  of  the 
state.  They  further  say  that  the  county 
board  of  education  have  already  turned  over 
the  property  of  the  public  school  for  white 
children  of  the  district  to  the  board  of  school 
trustees,  and  have  already  directed  the  money 
apportioned  to  the  white  children  of  the  dis- 
trict to  be  turned  over  to  said  trustees  for 
the  benefit  of  the  white  schools  under  the 
provisions  of  the  act;  that  the  board  of 
education  have  also  ordered  the  treasurer 
of  the  county  to  pay  to  the  school  committee 
of  the  colored  public  school  district,  which 
embraces  the  town  of  Kernersville  and  con- 
siderable contiguous  territory,  the  money  to 
be  applied  to  the  maintenance  of  the  school 
In  the  district,  as  heretofore,  undw  the  school 
law,  which  Is  amply  suflScient  to  maintain 
the  school  for  a  period  of  not  less  than  4\i 
months,  on  conditions  heretofore  existing; 
that  the  public  school  district  for  colored  peo- 
ple has  in  no  way  been  changed  or  Interfered 
with  by  these  defendants,  but  they  believe  the 
money  should  have  been  turned  over  to  the 
graded  school  trustees  for  said  purposes,  as 
well  as  the  colored  school  property ;  that  the 
colored  school  children  within  school  age 
In  the  district  number  68,  and  the  white 
school  children  within  said  age  number  307 
(these  numbers  are  ascertained  by  a  census 
taken  by  defendant  board  of  trustees);  that 
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heretofore  there  hare  been  in  the  corporate 
limits  of  the  town  two  pnbUc  schoolhonsea, 
used  by  each  race  separately;  that  the  pnb- 
Uc school  money  raised  In  the  connty  has 
already  been  assigned  and  apportioned  to 
the  colored  school  district,  without  regard 
to  the  act  establishing  the  new  graded  school 
district  They  further  deny  that  the  act  dis- 
criminates against  either  race;  that  it  no- 
where provides  that  the  tax  collected  from 
the  colored  residents  of  the  town  shall  be  ap- 
plied exclusively  to  the  support  of  the  white 
school,  nor  exclusively  to  the  colored  school ; 
nor  do  the  defendants  Intend,  nor  have  they 
ever  intended,  to  apply  the  money  arising 
from  the  taxes  on  property  or  polls  of  the 
colored  residents  exclusively  to  either  race, 
there  being  nothing  in  the  act  requiring  them 
80  to  do  or  forbidding  them  to  apportion  to 
the  public  school  for  the  colored  children  suflS- 
dent  sums  of  money  to  afford  them  equal 
school  facilities  with  the  children  of  the 
white  race ;  that  the  house  now  used  for  the 
colored  schools  is  amply  suflSdent  to  ac- 
commodate the  children  of  that  race.  They 
further  say  that  they  are  advised  that  the 
election  was  hrid  in  accordance  with  law 
and  was  fairly  conducted;  that  the  voters 
of  the  town  knew  of  the  day  and  attended 
the  election,  casting  their  ballots  as  th«y 
wished,  etc.  The  defendanti  filed  affidavits 
tending  to  sustain  their  answer. 

Judge  Bryan,  upon  the  hearing,  found 
that  the  election  was  held  substantially 
as  required  hj  the  act;  that  the  qualified 
voters  tn  the  town  had  ample  opportunity 
to  register;  that  the  proceeds  of  the  bonds 
proposed  to  be  issued  were  to  be  applied 
to  building  a  schoolhouse  for  the  white  chil- 
dren in  the  district;  that  the  building  for 
white  children  is  InsufiAcient  to  accommodate 
tiiem,  and  the  erection  of  a  building  for  ad- 
ditional accommodations  was  necessary;  that 
the  school  building  for  the  colored  children 
was  amply  sufficient  and  commodious  for 
said  children.  Being  of  opinion  that  the  act 
provided  a  graded  school  district  embracing 
all  of  the  territory  within  the  limits  of  the 
town  of  Kemersville  for  both  races,  with- 
out any  unlawful  discrimination  for  or 
against  the  children  of  either  race  resident 
therein,  the  court  below  held  It  was  not  un- 
constitutional, and  vacated  the  restraining 
order  and  refused  the  injunction.  The  plain* 
tiffs  appealed. 

Lindsay  Patterson  and  T.  F.  Baldwin,  for 
appellants.  Watson,  Buxton  ft  Watson  and 
8app  ft  Hasten,  for  appellee. 

CONNOR,  J.  (after  stating  the  fiicts).  If 
we  concurred  in  the  construction  put  upon 
the  act  by  the  learned  counsel  for  tiie  plain- 
tiffs, we  should  feel  compelled  to  declare  it 
violative  of  the  Constitution.  We  do  not 
propose  to  bring  into  question  the  decisions 
made  by  this  court  In  Puitt  v.  Commission- 
ers, 94  N.  C.  709,  56  Am.  Rep.  688,  and  Riggs- 
bee  V.  Durham,  94  N.  0.  800.    The  principle 


announced  in  those  cases  and  uniformly  ad- 
hered to  by  this  court,  that  a  law  which  di- 
rects the  tax  raised  from  the  polls  and  prop- 
erty of  white  persons  to  be  devoted  to  sus- 
taining schools  for  white  children  and  that 
raised  from  the  polls  and  property  of  negroes 
to  schools  for  negro  children,  is  unconstitu- 
tional and  void.  In  both  of  those  cases,  the 
language  of  the  statute  directing  such  dis- 
tribution of  the  tax  collected  was  clear  and 
explicit  Smith,  C.  J.,  says:  "The  fund  is 
divided  by  race  distinctions,  depending  on 
the  source  from  which  the  moneys  are  de- 
rived. This,  as  the  judge  decides,  is  for- 
bidden by  the  Constitution,  and,  as  the 
objects  In  view  cannot  be  accomplished  by 
using  the  funds  as  directed,  or  for  any  other 
purpose  than  the  statutory  requirements,  It 
clearly  ought  not  to  be  taken  from  the  tax- 
payers at  all,  because  this  Is  but  a  means  of 
effecting  an  Illegal  law.**  Conceding  that, 
under  the  explicit  language  of  section  2, 
art  9,  of  the  Constitution,  there  must  be 
no  discrimination  in  favor  of  or  to  the  prej- 
udice of  either  race,  we  proceed  to  ascertain 
whether  there  is  Imposed  upon  the  defendant 
trustees  any  duty  in  respect  to  the  establish- 
ment and  maintenance  of  the  Kemersville 
graded  school,  provided  for  by  the  act  of 
1905  (Laws  1905,  p.  30,  e.  11),  inconsistent 
with  this  provision. 

In  discussing  the  language  of  the  statute, 
it  will  be  well  to  keep  In  view  the  universal- 
ly recognised  rule  of  construction  which  re- 
quires us  to  read  the  act  in  the  light  of 
and  with  reference  to  the  Constitution  of 
the  state.  The  principle  is  well  stated  in 
Sutherland  on  Statutory  Construction  (Lew- 
is' 2d  Ed.)  f  82:  "Bvery  presumption  is  in 
favor  of  the  validity  of  an  act  of  the  Legis- 
lature and  all  doubts  are  resolved  in  sup- 
port of  the  act  In  determining  the  con- 
stitutionality of  an  act  of  the  Legislature, 
courts  always  presume  in  the  first  place  that 
the  act  Is  constitutional.  They  also  presume 
that  the  Legislature  acted  with  Integrity  and 
with  an  honest  purpose  to  keep  within  the 
restrictions  and  limitations  laid  down  by 
the  Constitution."  Peckham,  J.,  in  People 
V.  Terry,  108  N.  T.  1,  14  N.  B.  816,  says: 
*'In  construing  a  statute  which  is  susceptible 
of  two  constructions,  one  of  which  will  ren- 
der it  valid  and  the  other  void,  and  both  are 
equally  reasonable,  it  Is  familiar  learning 
that  courts  incline  to  and  will  adopt  the 
construction  which  renders  the  act  valid, 
rather  than  the  one  which  avoids  It"  We 
will  never  assume  that  the  Legislature  in- 
tended to  pass  an  unconstltutlohal  act  "The 
courts  may  resort  to  an  implication  to  sus- 
tain one  act,  but  not  to  destroy  It"  At- 
lantic Water  Co.  v.  Const  Water  Co.,  44 
N.  J.  Eq.  427, 16  Atl.  681.  This  rule  is  quite 
elementary,  and  finds  expression  and  applica- 
tion in  the  courts  of  every  American  state. 
It  must  be  conceded  that  the  act  is  not  so 
clear  as  could  be  desired,  nor  does  it  con- 
form  in   many  important  respects  to  the 
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many  other  acts  found  in  our  statutes  es- 
tablishing graded  schools. 

Its  defects  are  to  be  seen  rather  in  omis- 
sions than  positive  provisions.  We  notice, 
first,  the  several  criticisms  made  by  the 
learned  counsel  for  the  plaintiffs.  They  say 
that  it  is  manifest  that  it  was  never  contem- 
plated that  there  should  be  a  school  in  the 
graded  school  district  for  the  colored  race; 
that  only  a  school  for  the  white  race  is  pro- 
vided for.  We  do  not  attach  any  import 
tance  to  the  term  "graded  school."  While 
in  other  acts  which  we  have  examined  the 
plural  is  used,  we  see  no  difficulty  in  finding 
in  the  act  a  positive  direction  to  establish 
one  school  in  which  the  children  of  each 
race  are  to  be  taught  in  separate  buildings 
and  by  separate  teachers.  The  Ck)nstitution 
expressly  commands  it  to  be  done.  This  was 
well  known  to  the  draftsman  and  the  L^^ 
lature.  It  will  be  noted  that  by  section  4 
the  trustees  are  required  to  cause  an  ac- 
curate census  of  the  school  population  in  the 
district  to  be  talcen.  It  also  expressly  pro- 
vides that  all  children  resident  in  the  dis- 
trict within  the  school  age  shall  be  admitted 
into  the  school  tree  of  tuition.  It  could  not 
have  been  contemplated  that,  in  defiance  of 
the  express  language  of  the  Constitution,, 
all  of  the  children  of  both  races  in  the  dis- 
trict should  be  admitted  into  one  school 
building.  The  fair  and  only  reasonable  im- 
plication is  that  imder  one  board  of  manage- 
ment, one  superintendent,  the  school  should 
be  so  arranged  and  separated  as  to  meet 
the  constitutional  requirement  in  that  re- 
spect We  do  not  suppose  that  the  power 
of  the  defendant  board  to  divide  the  district 
into  as  many  sections,  departments,  or 
schools  as  the  convenience  or  necessity  of 
the  children  of  the  district  demanded,  would 
be  questioned.  It  is  a  matter  of  common  ob- 
servation and  knowledge  that  in  the  larger 
towns  of  the  state  the  trustees  of  the  graded 
or  dty  schools  divide  It  into  sections  and 
locate  eacli  section  or  school  to  meet  the 
convenience  of  the  people,  and  this  is  done 
under  the  general  power  to  establish  a  grad- 
ed school  for  each  race.  If  the  white  chil- 
dren, are  so  numerous  and  the  territorial 
limits  of  the  district  so  large  that  in  the 
opinion  of  the  board  two  school  buildings 
with  a  separate  corps  of  teachers  are  neces- 
sary, certainly,  if  within  their  means,  they 
may  establish  them  under  the  power  to  es- 
tablish a  schocrf  for  white  children.  The 
same  principle  applies  to  a  school  for  color- 
ed children.  When  a  duty  is  imposed  and 
power  conferred  upon  a  public  agency,  by- 
necessary  implication  the  duty  and  power  to 
do  the  thing  in  the  manner  directed  by  the 
Constitution  attach.  In  this  connection  It 
may  be  proper  to  say  that  we  do  not  concur 
in  the  suggestion  contained  in  the  answer 
that  the  graded  school  district  of  Kemers- 
vKle  can  be  confined  to  the  limits  prescribed 
by  the  act  in  regard  to  the  white  school  and 
include  contiguous  territory  for  the  colored 


school.  The  school  district  prescribed  by 
the  act  must  include  both  races,  and  the 
taxes  levied  and  collected  upon  the  property 
and  polls  of  both  races  in  the  district  must 
be  applied  to  the  support  and  maintenance 
of  a  graded  school  for  the  children  of  both 
races — ^the  schools  to  be  separated  and  the 
children  of  each  race  to  be  taught  in  a  sepa- 
rate school.  In  carrying  out  the  provisions 
of  the  act,  the  imperative  mandate  of  the 
Constitution  that  there  shall  be  no  discrimi- 
nation in  favor  of  or  to  the  prejudice  of  ei- 
ther race  must  be  observed.  Thus  construed, 
the  constitutional  requirement  is  complied 
with. 

The  act  (section  4)  expressly  confers  upon 
the  board  of  trustees  "exclusive  control  of 
the  public  school  interests,  funds  and  prop- 
erty in  the  graded  school  district  as  herein- 
after provided."  It  is  said  that  there  are 
provisions  in  the  act  controlling  this  general 
grant  of  power  which  discriminates  against 
the  children  of  the  colored  race.  Before 
discussing  the  provisions  objected  to,  we 
wish  to  note  that  another  well-settled  rule 
in  the  construction  of  statutes  is  enforced 
by  the  courts.  If  the  general  scope  and  pur- 
pose of  the  statute  are  constitutional,  and 
constitutional  means  are  provided  for  execut- 
ing such  general  purposes,  the  entire  statute 
will  not  be  declared  void,  because  some  one 
or  more  of  the  details  prescribed  or  minor 
provisions  incorporated  are  not  in  accordance 
with  the  Constitution,  provided  such  invalid 
parts  may  be  eliminated  without  destroying, 
or  materially  affecting  the  general  purpose. 
The  rule  Is  thus  stated:  "^Where  the  un- 
constitutional portions  are  stricken  out,  and 
that  which  remains  is  complete  in  itself  and 
capable  of  being  executed  in  accordance 
with  the  apparent  legislative  intent,  it  must 
be  sustained."  26  Am.  &  Eng.  Enc.  670,  In 
which  a  large  number  of  illustrative  cases 
are  cited.  This  court  has  frequently  recog- 
nized and  enforced  the  rule.   Berry  v.  Haines^ 

4  N.  C.  311;  Darby  v.  Wilmington,  76  N. 
C.  133;  Cotton  Mills  v.  Waxhaw,  130  N.  O. 
293,  41  S.  E.  488.  The  difficulty  is  usually 
found  in  the  application  of  the  rule.  The 
general  purpose  and  scope  of  the  act  under 
examination  are  declared  to  be  to  establish 
a  graded  school  in  the  town  of  Kemersville. 
This  purpose  is  not  only  in  accordance  with 
the  Constitution,  but  in  furtherance  of  the 
right  of  the  people  to  have  the  privilege  of 
education  and  the  duty  of  the  state  to  guard 
and  maintain  that  right    Dec.  of  Rights, 

5  27.  The  particular  form  and  method  of 
securing  the  right  by  the  establishment  of 
graded  schools,  when  adopted  by  the  people 
in  accordance  with  law,  has  been  uniformly 
maintained  by  this  court  The  district  is 
clearly  defined.  The  establishment  of  the 
school  and  levy  of  the  tax  are  made  depend- 
ent upon  the  v^l  of  all  of  the  qualified 
voters  within  the  district  at  an  election  to 
be  held  for  that  purpose.  The  tax  is  uni- 
form upon  all  the  property  In  the  distnet, 
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and  tbe  constitutional  equation  upon  proper- 
ty and  polls  observed.  All  of  the  children 
within  the  school  age  are  admitted,  and,  as 
we  have  endeavored  to  show,  by  reading 
tbe  act  In  the  light  of  the  Ck>n8titution,  this 
Includes  children  of  both  races,  to  be  taught 
separately.  There  is  no  discrimination  in 
regard  to  the  application  of  the  tax  In  re- 
spect to  races.  A  board  of  trustees  is  pro-  1 
vlded  with  ample  power  to  execute  the  law.  i 
The  plaintiffs  suggest  that  by  section  7  it  , 
is  provided  that  the  money  which  shall  be  I 
apportioned  under  the  general  school  law  to 
the  school  district  shall  be  turned  over  to  the  ! 
treasurer  of  the  trustees  of  the  district  for  the 
benefit  of  said  school,  provided,  that  in  ap* 
portioning  the  school  fund  of  the  county,  the 
said  graded  school  shall  be  allowed  the  pro- 
portion of  the  fund  due  per  capita  to  the 
white  children  of  school  age.  We  are  not 
quite  sure  that  we  correctly  Interpret  this 
section.  We  find  in  other  acts  establishing 
graded  schools  a  similar  provision  in  regard 
to  the  application  of  the  fund  from  the 
genera]  school  tax  apportioned  to  the  children 
within  the  district,  but  such  fund  is  usually 
directed  to  be  received  by  the  trustees  and 
applied  under  their  direction.  If  it  is  the 
purpose  and  effect  of  the  seventh  section  to 
empower  the  use  of  all  of  the  public  school 
fond  apportioned  to  the  graded  school  dlB- 
trict  for  the  white  schools,  it  is  clearly  in 
violation  of  tbe  Constitution.  This  money, 
after  apportionment,  belongs  to  the  children 
of  both  races,  and  should  be  applied  to  the 
support  of  the  schools  for  both  races,  without 
discrimination  or  prejudice.  Some  light  is 
thrown  upon  the  subject  by  the  answer  of  the 
defendants.  It  seems  that  p^or  to  the 
passage  of  this  act  the  school  district  tor  the 
white  children  comprised  the  town  of  Kemers- 
viUe,  containing  307  children  of  school  age; 
that  tbe  district  for  the  colored  children  in* 
duded  contiguous  territory,  the  number  of 
colored  children  within  the  limits  of  the  new 
district  being  only  68;  that  the  public  money 
from  the  general  school  fund  has  already 
been  apportioned  to  the  colored  school  district 
regardless  of  the  act  of  1905;  and  that  it  is 
<mly  the  money  apportioned  to  the  white  chil- 
dren which  is  to  be  paid  over  to  the  defendant 
board.  We  gather  from  the  answer  that  the 
defendant  board  supposed  that  the  act  of 
1905  in  no  way  changed  the  district  estab- 
lished for  the  colored  children.  In  this  view 
his  honor  did  not  concur,  nor  do  we.  It  is 
permissible  for  the  school  authorities,  under 
the  general  school  law  in  each  county,  to  so 
arrange  the  districts  as  to  meet  the  needs  of 
each  race,  that  they  may  be  of  different 
territorial  boundaries.  The  reasons  for  doing 
so  in  many  cases  are  obvious.  When,  how- 
ever, a  new  district  is  created  by  the  Legisla- 
ture, with  power  to  levy  a  special  tax  and 
maintain  a  graded  or  large  public  school  under 
the  control  of  a  separate  and  special  board, 
we  are  unable  to  see  how  the  uniformity 
which    tbe   ConstltutiQn   requires,    as   con- 


strued In  Prultt's  Case,  can  be  maintained, 
unless  the  district  includes  the  children  of 
both  races.  The  difficulties  in  doing  so  are 
apparent  We  think,  therefore,  that  so 
much  of  section  7  as  undertakes  to  distin- 
guish between  the  races  in  regard  to  the 
money  apportioned  from  the  public  school 
fund  is  invalid.  This,  however,  does  not 
affect  the  other  portions  of  the  act  We  can 
see  no  reason  why  the  defendant  board  may 
not,  under  the  general  power  "to  control  the 
public  school  interests,  funds  and  property  in 
the  graded  school  district,"  receive  the  money 
apportioned  to  both  races  and  apply  it  in  the 
way  provided  by  the  Constitution.  There  is 
nothing  in  the  section  prohibiting  thefm  from 
doing  so. 

Section  8  is  also  obscure  in  its  teirms.  It 
provides  that  the  property  of  the  public  school 
for  white  children  in  the  district  shall  be- 
come the  property  of  the  board  of  trustees, 
and  that  they  may  in  their  discretion  sell  the 
same  and  apply  the  proceeds  to  the  use  of 
the  public  graded  school  to  be  established. 
We  infer  from  other  provisions  of  the  act 
that  it  was  deemed  necessary  to  give  the 
board  express  power  to  sell  this  property,  for 
the  purpose  of  providing  another  building 
with  the  amount  received,  together  with  the 
proceeds  of  the  bond  which  they  are  by 
section  9  empowered  to  issue.  The  answer 
of  the  defendants  in  respect  to  their  purposes 
in  regard  to  this  property  is  obscure.  They 
say  they  are  advised  and  believe  they  are 
empowered  to  take  charge  of  the  colored 
school  property  in  the  district,  and  that  they 
are  intending  to  use  the  property  for  the 
purpose  of  a  graded  school  for  white  children 
in  the  district  until  they  can  build  a  more 
suitable  house  for  school  purposes.  While 
the  language  of  the  answer  would  seem  to  be 
capable  of  the  construction  that  they  Intend 
to  take  the  property  of  the  colored  school 
and  apply  it  to  the  use  of  the  white  school, 
this  cannot  be  reconciled  with  other  portions 
of  the  answer,  in  which  they  declare  their 
intention  to  maintain  a  school  for  both  white 
and  colored  children,  affording  them  equal 
school  facilities.  They  further  say,  and  his 
honor  so  finds^  that  the  present  school  build- 
ing for  the  colored  school  Is  amply  sufficient, 
whereas  the  building  for  whites  is  totally 
inadequate.  Of  course,  the  defendants  have 
no  right  to  take  the  school  building  now  pro- 
vided for  the  colored  children  and  use  it  for 
the  whites.  We  assume  they  have  no  such 
purpose.  Their  entire  answer  repels  any  such 
construction.  However  all  this  may  be.  It 
does  not  render  the  portions  of  the  act  estab- 
lishing the  school  invalid. 

It  is  the  duty  of  the  defendant  board  of 
trustees  to  proceed  to  establish  a  graded 
school,  in  which  all  the  children  of  school  age 
within  the  new  district  may  attend;  to  sepa- 
rate the  schools  into  two  sections  or  depart- 
ments, in  one  of  which  the  white  children 
shall  be  taught  and  in  the  other  the  colored 
children.    The  effect  of  the  act  is  to  take  out 
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of  the  original  colored  school  district  all  of 
the  property  and  children  within  the  limits 
of  the  new  district  created  by  the  act  In  the 
provision  made  for  executing  the  law,  the 
board  shall  not  discriminate  against  either 
race,  but  shall  afford  to  each  equal  facilities. 
It  is  not  intended  by  this  that  the  taxes  are 
to  be  apportioned  between  the  races  per 
capita,  but  that  the  school  term  shall  be  of  the 
same  length  during  the  school  year,  and  that 
a  sufficient  number  of  teachers,  competent  to 
teach  the  children  in  each  section  or  building, 
shall  be  employed  at  such  prices  as  the  board 
may  deem  proper.  If  the  board  or  its  suc- 
cessors shall  refuse  to  establish  and  maintain 
the  school  upon  a  constitutional  basis  and  in 
accordance  with  the  constitutional  provisions, 
the  courts  have  power,  by  the  writ  of  man- 
damus, to  compel  them  to  do  so.  We  gather 
from  Uie  answer  that  the  defendants  propose 
to  execute  the  important  trust  reposed  in 
them  in  aocordance  with  law.  There  can  be 
no  possible  room  for  doubt  or  controversy  in 
respect  to  the  two  principles  underlying  and 
always  controlling  the  establishment  and 
maintenance  of  the  public  school  system  of 
this  state.  This  system  includes  all  public 
schools,  or  schools  receiving  for  their  support 
public  taxes,  either  general  or  local.  First, 
the  two  races  must  be  taught  in  separate 
schools;  and,  second,  there  must  be  no  dis- 
crimination for  or  against  either  race.  Const, 
art  9,  «  2.  In  Revisal  1905,  S  8990,  the 
Legislature  codified  the  Constitution  and  all 
statutes  then  in  force  involving  these  essential 
principles.  They  express  the  well  considered 
and  matured  opinion  of  the  people  of  the 
state  upon  this  subject,  of  such  vital  impor- 
tance to  the  welfare  of  all  the  people.  Keep- 
ing them  in  view,  the  matter  of  administra- 
tion is  left  to  the  Legislature  and  the  various 
officers,  boards,  etc.,  appointed  for  that  pur- 
pose. This  court  would  be  reluctant  to  de* 
dare  invalid  an  act  establishing  any  public 
school,  when  It  had  received  the  sanction  of 
the  people  directly  and  locally  interested,  un- 
less it  was  manifest  that  these  principles  were 
violated.  Much  must  be  left  to  the  good 
faith,  integrity,  and  Judgment  of  local  boards 
in  working  out  the  difficult  probl^n  of  pro- 
viding equal  facilities  for  each  race  in  the 
education  of  all  the  children  of  the  state. 
Local  conditions,  relative  numbers,  and  other 
well-recognized  factors  enter  into  the 
problem,  and  must  be  dealt  with  In  a  spirit  of 
Justice  to  all  concerned,  and  to  promote  the 
honor  and  welfare  of  the  state.  In  no  sphere 
of  our  system  of  local  self-government  under 
the  guidance  of  a  general  superintendence  and 
constitutional  limitations,  Is  the  capacity 
of  the  people  to  govern  themselves  more 
strongly  Illustrated. 

In  this  connection  we  wish  to  say  that  the 
language  Vised  in  the  opinion  In  Hooker  v. 
Greenville,  130  N.  O.  473,  42  S.  E.  141,  which 
seems  to  hold  that  in  no  other  way  than  by 
a  per  capita  distributi(m  of  all  taxes  collected 
for  puhHc  schools  can  the  Constitution  be  ob- 


served, does  not  meet  our  approval  It  was 
not  necessary  to  the  decision  of  that  case,  and 
we  call  attention  to  it  to' exclude  the  conclu- 
sion that  it  is  regarded  as  the  opinion  of  this 
court  The  learned  and  always  candid  coun- 
sel for  the  plaintiffs  stated  in  his  argument 
that  he  did  not  so  construe  the  Constitution* 

In  regard  to  the  bonds. proposed  to  be  is- 
sued, the  proceeds  to  be  used  in  the  erection 
and  furnishing  of  a  suitable  school  building 
in  the  school  district,  we  find  nothing  in 
the  act  to  indicate  that  the  use  directed 
is  prohibited  by  the  Constitution.  His  honor 
finds  that  there  ard  307  white  children  and 
68  colored  children  in  the  district  and  that 
the  erection  of  the  building  for  additional 
accommodation  of  the  white  children  is  nec- 
essary; that  the  public  school  building  for 
the  colored  children  is  amply  sufficient  and 
commodioua  We  are  unable  to  perceive  how 
or  why  the  erection  of  a  necessary  school 
building  for  807  white  children  is  a  dis- 
crimination against  68  colored  children,  for 
whom  an  amply  sufficient  and  commodious 
building  had  been  supplied.  To  require  the 
same  size  building  for  68  children  as  is  fur- 
nished to  307  would  be  to  keep  the  law 
neither  in  letter  nor  In  spirit 

We  have  given  anxious  and  careful  con- 
sideration to  the  language  of  the  act  and  the 
arguments  of  counsel,  and  we  conclude  that 
the  general  purpose  and  scope  of  the  act  are 
not  in  violation  of  the  Constitution;  that 
such  sections  as  are  subject  to  criticism  do 
not  so  affect  the  statute  as  to  render  it  in- 
valid. The  defendant  board  of  trustees  wilt 
we  are  sure,  as  they  express  their  purpose  to 
do,  discharge  their  duties  so  that  all  the  chil- 
dren of  both  races  shall  have  equal  facilities 
to  attend  the  schools  under  the  constitutional 
restrictions  provided.  If  they  should  not  do 
so,  the  courts  would  promptly  aid  any  class 
of  persons  discriminated  against 

We  concur  with  his  honor  that  the  electiaD 
was  valid.  The  Judgment  vacating  the  re- 
straining order  and  refusing  the  injunction 
must  be  affirmed. 

a40  N.  C.  82) 

SOUTHERN  CHEMICAL  CO.  v.  LACKEY 
et  al. 

(Supreme  Court  of  North  Carolina.    Nov.  22» 
1905.) 

APPEAL — ObDEB  or  Rs-REFEBXIf  CB, 

An  appeal  from  an  order  for  a  re-reference 
to  find  a  fact,  entered  on  the  hearing  of  ex- 
ceptions to  the  report  of  the  referee^  is  pre- 
mature, and  will  be  dismissed. 

Appeal  from  Superior  Court  Alexander 
County;  Webb,  Judge. 

Action  by  the  Southern  Chemical  Com- 
pany against  C.  A.  Lackey  and  another, 
executors  of  R.  F.  Lackey,  deceased.  From 
an  order  for  a  re-reference  to  a  referee  to 
find  a  fact  plaintiff  appeals.    Dismissed. 

L.  M.  Swink,  for  appellant  B.  Z.  Linney 
and  J.  L.  Gwaltney,  for  appelleeB. 
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PER  CURIAM.  Upon  the  hearing  of  the 
ezceptions  to  the  referee's  report,  the  court 
ordered  a  re-reference  to  the  referee  to  find 
a  fact  which  the  court  deemed  material. 
From  this  order  the  plaintiff  appealed.  The 
appeal  is  premature.  Some  things  are  set- 
tled, and  this  is  one  of  them.  The  appeal 
la  dismissed.  Wallace  ▼.  Douglas*  105  N. 
a  42,  10  S.  E.  1043. 

Appeal  dismissed. 

(139  N.  C.  640) 

STATE    T.    JOHNSTON. 

(Supreme  Court  of  North  Carolina.    Nor.  22, 
1905.) 

1.  IlTTOXICATOTO    LiQUOBS — RETAILIITe    WITH- 
OUT A  License — Evidence, 

Defendant,  who  was  not  licensed  to  sell 
liquor,  met  B.,  and  told  him  that  he  was  going 
to  another  city  and  wanted  to  know  if  B.  want- 
ed any  whisky.  B.  replied  that  he  wanted  une- 
half  gallon,  for  which  he  naid  defendant  a  dol- 
lar, without  agreeing  to  pay  any  of  defcsidant's 
expenses  of  the  journey.  Defendant  returned 
next  day,  and  delivered  the  whisky  to  B.  in  the 
dty  where  the  contract  was  made  in  which  the 
sale  of  liquor  was  prohibited.  Held,  that  su(U& 
facts  constituted  a  sale  of  liquor  within  the  pro- 
hibited territory. 

Appeal  from  Superior  Court,  Mecklenburg 
County ;  Cooke,  Judge. 

Monroe  Johnston  was  indicted  for  retailing 
Uquom  without  a  license,  and  from  a  judg- 
ment finding  defendant  not  guilty  on  the  ope- 
dal  verdict,  the  state  appeals.    Reversed. 

The  Attorney  General,  for  the  Stata  Stew- 
art ft  McRae,  for  appellee. 

BROWN,  J.  It  is  unnecessary  to  set  oat 
the  lengthy  spedal  verdict  It  appears  there- 
in: That  the  sale  of  liquor  la  prohibited  In 
the  city  of  Charlotte,  and  was  on  July  15, 
1905.  That  on  the  evening  of  July  15,  1905, 
Tom  Brown,  between  the  hours  of  6  and  7 
o'clock  p.  m.,  near  the  Southern  Depot  In  the 
dty  of  Charlotte,  Mecklenburg  county,  N.  C, 
met  the  accused,  Monroe  Johnston.  The  said 
Monroe  Johnston  told  him  that  he  was  going 
to  Salisbury,  and  wanted  to  know  if  he  want- 
ed any  whisky.  Tom  Brown  told  him  he 
wanted  a  half  gallon  of  whisky.  Monroe 
Johnston,  the  prisoner,  agreed  to  bring  him 
one-half  gallon  from  Salisbury,  for  which  he 
paid  Monroe  Johnston  one  dollar.  That  he 
was  not  to  pay  Monroe  Johnston  anything 
towards  his  fare  to  Salisbury  and  return. 
It  farther  appears  that  on  next  morning  de- 
fendant delivered  to  Tom  Brown,  In  pursu- 
ance of  his  contract,  the  half  gallon  of 
whisky  within  said  dty. 

In  the  view  we  take  of  this  case,  it  is  un- 
necessary to  discuss  the  question  of  agency 
and  the  other  legal  aspects  of  the  case,  so 
ably  and  elaborately  presented  by  the  Attor- 
ney General  in  his  argument  and  brief.  We 
,  think  the  facts  set  out  in  the  special  verdict 
plainly  disclose  an  agreement  or  contract  to 
deliver  to  Tom  Brown  one-half  gallon  of 
52  S.B.— 18 


whisky,  entered  into  in  the  dty  of  Charlotte 
on  July  15th  by  the  defendant,  and  a  receipt 
of  the  agreed  price;  also  a  delivery  of  the 
whisky  by  the  defendant  the  next  morning 
in  pursuance  of  the  agreement  These  facts 
constitute  a  sale  of  liquor  upon  the  part  of 
the  defendant  within  the  prohibited  territory. 
The  superior  court  should  have  adjudged  the 
defendant  guilty. 

Let  the  case  be  remanded,  with  instruction 
to  proceed  to  Judgment 

Reversed. 


a40  N. 
HILIi  V.  DALTON  et  aL 
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(Supreme  Court  of  North  Carolina.    Nov.  15, 
1905.) 

1.  BOUNnaBISS— DeBOBIFTION— PBEDOiaN^T- 

INO  Calls. 

•  Whenever  a  natural  boundary  is  called  for 
in  a  patent  or  deed,  the  line  is  to  terminate 
at  it,  nowever  wide  of  the  course  called  for  it 
may  be,  or  however  short  of  or  beyond  the 
distance  specified. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Cent  Dig.  Boundaries,  SS  G-13.] 

2.  Sake. 

Where  a  line  was  actually  run  by  the 
surveyor,  and  was  marked  and  a  corner  made, 
the  party  claiming  under  the  patent  or  deed 
will  hold  accordingly,  notwithstanding  a  mis- 
taken description  of  the  land. 

[Ed.  Note. — For  cases  in  point,  aee  vol.  8, 
Cent  Dig.  Boundaries,  §  25.] 

8.  Same—Establishment— BuBDEN  or  PBOor. 
In  a  proceeding  under  Laws  1803,  p.  44, 
c.  22,  to  establish  a  disputed  boundary  line, 
plaintiff  may  not,  where  there  is  a  call  for 
coarse  and  distance  and  a  natural  object  or  line 
of  another  tract,  stop  In  his  proof  at  the  end 
of  the  call  for  course  and  distance,  but  must 
either  show  the  location  of  the  natural  object 
or  the  line  called  for,  or  show  that  at  the  time 
his  line  was  surveyed  a  line  was  run  and  an- 
other corner  marked,  corresponding  with  the 
call  for  course  and  distance,  or  that  there  never 
was  any  such  object  or  line  as  called  for. 

4.  Sake — Eviuencb — ^AnMiBSimLrrr. 

In  a  proceeding  to  establish  a  disputed 
boundary  Ifne,  where  plalntifiP  claimed  under  a 
grant  one  of  the  calls  of  which  was  a  line  of 
a  senior  grant,  testimony  of  a  surveyor  as  to 
whether  the  call  of  plaintiffs  grant,  the  be- 
ginning point  being  established  as  it  was,  would 
ever  reach  any  line  of  the  senior  g:rant,  was 
properly  excluded.  ^^^-, 

5.  E}VIDENGE — DeCLABATIONS  AB  TO  BOTTiniiXBT. 

The  declarations  of  a  person  deceased  at 
the  time  of  trial  in  regard  to  a  comer  or  line 
in  controversy  are  competent;  provided  the 
declarant  had  opportunity  of  knowing,  had  no 
interest  in  making  the  declarations  at  the  time, 
and  the  declarations  were  made  ante  litem 
motam. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  S$  1120-1134.] 

Appeal  from  Superior  Court,  Forsyth 
County;   Cooke,  Jud^e. 

Proceedings  by  J.  H.  Hill  against  Thorn- 
ton Dalton  and  others.  From  the  Judgment 
rendered,  plaintiff  appeals.    Affirmed. 

The  following  is  the  map  referred  to  In 
the  opinion: 


274 


52  SOUTHEASTERN  REPORTEB. 


(N.C. 


.« 

wc^r  cochain^ 

s 

^ 

J/fo.  jAcob  Blum 

^00  A 

55 

^/»/»C( 

a 

jgf^sT    60  eh,                          B 

k  3ton^ 

S7eh.                      ^cuiS 

^^-^e'.p 

e        e^ir  *94  cA.        '^ 

§ 

Jho.  RtG^r^ 

v4  1 

SIOOA 
J,  H.Hill 

COeh                      1 

'*  ", 

G 
ff 

/#<X. 

Dt'spuh 

tocL 

*"V 

4J^ 

/***, 

J 

Si 

O 

A- 

S 

David 

Blum 

^           tf^  KAUGHf\H  6IWNT 

% 

\                       *60  A 

B.OaX  i 

,3/^cA 

i0ck 

i^ch. 

i0€k 

^^€l    J? 

'Stumfi 

^Wo 

> 

so  ch.                        rSrny 

W              wsr  #»A  cA.                  /V 

ri 

»« 

Manly  ft  Hendren  and  Watson  ft  Buxton, 
for  appellant  Lindsay  Patterson,  for  ap- 
pellees 

GONNOR,  J.  This  is  a  proceeding  Instl- 
tuted  pursuant  to  the  provisions  of  chapter 
48  of  the  CkMle,  as  amended  by  chapter  22, 
p.  44,  Laws  1893,  commonly  known  as  the 
"Processlye  Act*'  The  case  was  before  us 
on  appeal  at  the  fall  term,  1904,  reported 
m  136  N.  C.  339,  48  S.  E.  784.  The  pro- 
ceeding was  conducted  through  Its  several 
statutory  stages  until  it  reached  the  superior 
court,  and  was  then  tried  upon  a  single 
Sssne  directed  to  the  inquiry  in  respect  to 
true  line  of  plain tifTs  land.  It  would  be 
difficult  to  state  the  contentions  upon  which 


the  exceptions  to  his  honor's  rulings  are 
based,  without  reference  to  the  map  which 
was  in  evidence.  Plaintiil  Introduced  a 
grant  to  John  Rights,  bearing  date  January 
14,  1795,  describing  a  tract  of  200  acres: 
''Beginning  at  a  pine,  Jacob  Blum's  comer; 
east,  with  his  line,  OT  chains,  to  a  white 
oak  in  James  McKaughan's  line;  south,  35 
chains  and  9  links,  crossing  two  branches, 
to  pointers  in  said  McKaughan's  line;  west 
57  chains,  to  a  stake;  north,  35  chains,  9 
lUiks,  to  the  beginning."  Plaintiff  intro- 
duced several  deeds,  conveying  said  land  by 
the  same  description,  until  the  titie  vested 
in  A.  D.  McCumbie.  He  then  showed  mort- 
gage deed  from  McCumbie  to  Belo,  contain- 
ing   covenants    of    seisin,    against    Incum- 
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brances,  and  general  warranty;  deed  from 
Belo  to  plaintiff— all  of  said  deeds  contaln- 
'  Ing  same  description.  There  was  erldence, 
In  respect  to  which  there  was  no  contro- 
Tersy,  that  the  Rights  grant  began  at  the 
southwest  comer  of  the  Jacob  Blum  grant, 
located  by  the  surveyor  at  a  stone  on  the 
map  at  A.  It  was  also  shown  that  the  57 
chains  In  the  first  call  gave  out  at  B ;  that 
there  was  a  small  black  gum  at  that  point 
Those  defendants,  claiming  under  the  Mc- 
Kaughan  grant,  introduced  a  grant  to 
James  McKaughan,  bearing  date  November 
9,  1784.  This  grant  covered  460  acres: 
"Banning  at  a  pine  on  the  west  side  of 
the  creek;  running  north,  83  chains,  to  a 
pine;  east,  49%  chains,  to  a  black ^  oak; 
south,  93  chains,  to  a  pine;  then  west  to 
the  beginning."  There  was  evidence  tend- 
ing to  show  the  location  of  the  grant  as 
appears  on  the  map  at  W,  Q,  N,  M.  Plain- 
tiff denied  that  the  McKaughan  grant  was 
correctly  located.  There  was  evidence  tend- 
ing 'to  sustain  plaintiff's  contention  in  this 
respect.  Plaintiff  insisted  that  he  was  not 
called  upon  to  locate  the  McKaughan  grant, 
although  called  for  by  the  Rights  grant; 
that  as  defendants  claimed  under  the  grant; 
the  burden  was  upon  them  to  locate  it; 
that  if  they  failed  to  do  so,  he  was  entitled 
to  locate  his  land  according  to  the  course 
and  distance,  disregarding  the  objects  called 
for.  If  plaintiff  is  correct  in  his  contention, 
his  true  lines  would  be  A,  B,  O,  D ;  thence  to 
the  beginning.  His  honor  instructed  the 
jury:  "That  the  burden  was  on  the  plain- 
tur  to  establish  the  true  boundary  in  dis- 
pute between  the  parties.  That  as  the  grant 
under  which  plaintiff  claimed  called  from 
Its  beginning  point  east  67  chains  to  Mc- 
Kaughan's  line,  the  burden  was  on  the  plain- 
tiff to  establish  by  a  preponderance  of  the 
evidence  the  true  boundary  line  of  the  Mc- 
Kaughan grant"  The  court  stated  the  same 
proposition  in  other  forms,  and  declined  to 
give  an  instruction  asked  by  plaintiff,  put- 
ting the  burden  upon  the  defendant  Plain- 
tiff's exceptions  present  the  question  wheth- 
er there  was  error  in  the  instruction  given 
and  in  refusing  that  asked. 

Upon  the  former  appeal  this  question  was 
not  presented  or  argued.  We  did  not  other- 
wise decide  it  than  to  say :  "As  the  plain- 
tiff is  the  actor,  it  would  seem  that  the 
burden  is  on  him  to  make  good  his  conten- 
tion." As  the  question  is  now  fairly  present- 
ed and  has  been  argued,  we  deem  it  prop- 
er to  treat  it  as  open,  and  endeavor  to  lay 
down  the  rule  for  guidance  in  like  cases 
in  the  future.  In  those  cases  which  have 
been  before  this  court  involving  the  con- 
struction of  the  statute,  we  do  not  find  any 
expression  of  opinion  regarding  the  rule  of 
practice  in  this  respect  The  proposition 
that  the  party  holding  the  af^rmative  of  the 
issue  carries  the  laboring  oar,  or  has  the 
burden  of  making  good  his  allegation,  is 
elementary.    He  meets  this  requirement  by 


Introducing  testimony  which  the  court  deems 
sulBcient  to  take  the  case  to  the  jury.  He 
may,  In  certain  cases,  after  the  introduction 
of  testimony,  rely  upon  any  presumption 
which  the  law  raises  and  which  becomes 
evidence  from  which,  unless  rebutted,  he 
may  call  for  a  verdict.  These  principles 
are  all  of  common  knowledge  and  Illustrated 
in  practice  by  numerous  cases  in  our  Re- 
ports. The  only  question  is  the  extent  and 
manner  of  their  application  to  this  unique 
proceeding  with  which  we  are  dealing.  In 
the  absence  of  any  authority,  courts  are 
compelled  to  resort  to  "the  reason  of  the 
thing."  It  is  impracticable,  if  not  impos- 
sible, to  try  and  determine  controversies 
of  fact  without  adopting  some  principle  or 
rule  for  determining  which  of  the  parties 
shall  first  produce  testimony,  or,  in  the  lan- 
guage of  the  books  "go  forward."  1  Green- 
leaf,  S  14;  Thayer  on  Bv.  353.  If  no  evi- 
dence had  been  produced,  it  is  clear  that 
the  court  would  have  instructed  the  Jury 
to  find  the  issue  against  the  plaintiff;  that 
is,  that  he  had  not  established  his  line.  It 
behooved  him,  if  he  would  persuade  the 
Jury  to  find  the  fact  to  be  as  alleged,  to  in- 
troduce evidence.  Therefore,  in  the  ordi- 
nary acceptation  of  the  term  and  as  general- 
ly understood  in  practice,  the  burden  of 
proof  was  upon  him.  We  see  no  reason 
why  the  general  rule  should  not  apply  in 
a  proceeding  instituted  to  establish  a  dis- 
puted line.  The  plaintiff  says,  conceding 
this  to  be  true,  he  was  only  required  to 
locate  his  land  according  to  the  calls  in  hii 
grant;  that  he  was  entitled  to  have  the 
lines  called  for,  in  the  absence  of  any  evi- 
dence on  the  part  of  the  defendant,  declared 
to  be  the  true  line.  Upon  this  contention 
the  inquiry  arises,  what  is  necessary  for 
the  plaintiff  to  show  to  locate  his  grant? 
He  says  that,  having  shown  the  beginning 
point  to  be  at  A,  he  may  locate  according 
to  the  calls  by  course  and  distance.  This 
presents  the  question,  what  are  the  calls 
in  the  grant?  and  thus  we  reach  the  real 
question  raised  by  his  honor's  charge  and 
the  exception  thereto.  His  honor's  opinion 
was  that  the  controlling  call  in  the  first 
and  second  line  is  the  McKaughan  grant 
In  Cherry  v.  &lade,  7  N.  C.  82,  Chief 
Justice  Taylor  examined  the  cases  decided 
prior  to  1819  and  carefully  reviews  them  in 
an  able  and  exhaustive  opinion.  He  dis- 
cusses the  history  and  reasons  upon  which 
the  court  bad  proceeded  in  questions  of 
boundary,  where  there  Is  a  variance  between 
the  calls  for  course  and  distance  and  natural 
objects  or  lines  of  other  tracts  of  land. 
Without  undertaking  to  do  more  than  refer 
to  this  "mine  of  learning,"  we  find  that 
the  rules  there  announced  have  been  uniform- 
ly followed  by  this  courts  "that  whenever 
a  natural  boundary  is  called  for  in  a  patent 
or  deed,  the  line  is  to  terminate  at  it  how- 
ever wide  of  the  course  called  for  it  may 
be,  or  however  short  or  beyond  the  distance 
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flpedlTed.  The  course  and  distance  may  be 
incorrect  from  any  one  of  the  numerous 
causes  likely  to  generate  error  on  such  a 
subject;  bnt  a  natural  object  is  fixed  and 
permanent  and  its  being  called  for  in  the 
deed  or  patent  marks  beyond  controversy 
the  intention  of  the  party  to  select  that  land 
from  the  unappropriated  mass."  There  is 
a  second  rule  which  makes  an  exception  to 
the  first  "Whenever  It  can  be  proved  that 
there  was  a  line  actually  run  by  the  sur- 
veyor was  marked  and  comer  made,  the 
party  claiming  under  the  patent  or  deed 
shall  hold  accordingly,  notwithstanding  a 
mistaken  description  of  the  land.'*  The 
rule  is  stated  in  Gilchrist  v.  McLaughlin, 
29  N.  O.  310:  •'When  another  known  line 
Is  called  for,  and  distance  gives  out  before 
reaching  the  line  called  for,  the  distance  is 
to  be  disregarded.*'  Jefferson  v.  McGhee, 
34  N.  C.  832.  In  Com  v.  McOrary,  48  N. 
a  496,  it  is  said  that  the  line  of  another  tract 
controls  course  and  distance,  and  It  makes 
no  difference  whether  such  line  be  marked 
or  unmarked.  Nash  ▼.  R.  Co.,  67  N.  G.  413; 
Dickson  v.  Wilson,  82  N.  C.  487.  When  the 
plaintiff  Introduced  the  John  Rights  grant 
it  was  incumbent  upon  him  to  locate  it  in 
accordance  with  the  controlling  calls.  When 
it  appeared  by  the  evidence  of  the  surveyor 
that  at  the  end  of  an  east  line  of  57  chains 
there  was  no  white  oak  or  line  of  the  Me- 
Kaughan  grant  it  behooved  him  to  go  fur- 
ther, and  show,'  either  where  the  McKaughan 
line  was  or  that  the  line  relied  on  by  him 
was  surveyed,  marked,  and  the  comer  mark- 
ed at  the  end  of  the  call.  In  the  absence  of 
any  testimony  in  either  respect,  he  had 
failed  to  locate  his  grant  or  establish  his 
line;  that  being  the  matter  in  controversy. 
This  may  not  be  trae  in  actions  of  a  strict- 
ly adversary  nature  involving  title.  In 
such  cases  the  plaintiff  is  ordinarily  required 
only  to  make  out  a  prima  facie  case;  but 
here  the  plaintiff,  actor,  has  undertaken  to 
ftstablish  the  true  location  of  his  line. 

We  are  of  the  opinion,  In  this  proceeding, 
that  he  may  not  where  there  is  a  call  for 
course  and  distance  and  a  natural  object  or 
line  of  another  tract  stop  at  the  end  of  the 
call  for  course  and  distance,  but  must  either 
show  the  location  of  the  natural  object  or  the 
line  called  for,  or  show  that  at  the  time  his 
line  was  surveyed  a  line  was  run  and  a  comer 
marked  corresponding  with  the  call  for  course 
and  distance,  or  that  there  was  never  any 
such  object  or  line,  as  called  for.  The  ques- 
tion of  title  is  not  in  issue  in  this  proceed- 
ing. We  confine  our  ruling  to  a  proceeding 
for  processioning  or  establishing  a  disputed 
line.  The  objective  and  controlling  point  in 
the  location  of  the  Rights  patent  is  the 
white  oak  in  the  McKaughan  grant  and  until 
that  is  ascertained  the  plaintiff  cannot  ask 
the  Jury  to  find  his  true  line  as  he  contends. 
The  defendants  having  shown  the  McKaughan 
grant  and  introduced  evidence  in  regard  to  its 
location,  the  inquiry  was  narrowed  to  the 


single  question  whether  such  evidence  was  to 
be  accepted  by  the  Jury  as  true.  In  consider- 
ing the  evidence  it  was  necessary  for  the 
court  to  instruct  them  in  respect  to  the  burden 
of  proof.  If  they  believed  the  defendant's 
evidence  in  this  respect  the  plaintiff  could 
not  further  proceed,  but  for  the  rale  that 
they  would  disregard  the  course  and  distance 
and  carry  his  first  call  to  the  nearest  point 
in  the  grant  If  they  did  not  believe  the 
evidence,  the  plaintiff  had  failed  to  locate  his 
grant  and  the  Jury  would  have  been  com- 
pelled to  find  -that  they  could  not  locate  his 
true  line.  The  same  result  would  follow  if 
the  evidence  was  so  balanced  that  they  could 
not  say  how  the  matter  was.  The  law  de- 
clares ^e  McKaughan  grant  to  be  his  bound- 
ary. The  burden  was  upon  him  to  show 
where  it  was.  We  concur  with  his  honor's 
instmcti(xi.  The  Jury  followed  the  call  as 
far  as  possible,  and  then  made  such  deflec- 
tions as  were  necessary  to  carry  them  to  the 
McKaughan  grant  An  examination  of  the 
plats  set  out  in  several  of  the  cases  In  our 
Reports  show  a  much  more  radical  departure 
from  the  course  and  distance  to  reach  the 
natural  object  or  line  called  for.  The  Jury 
reached  the  McKaughan  grant  at  6  and  ran 
back  to  5,  in  this  way  answering  the  second 
call  along  the  McKaughan  line.  A  line  from 
B  to  O  would  not  according  to  the  location  of 
the  McKaughan  grant  have  met  this  call. 

The  plaintiff  proposed  to  ask  the  surveyor: 
If  the  true  location  of  the  McKaughan 
grant  is,  as  appears  on  the  map,  W,  6,  M,  N, 
would  the  first  call  of  the  Ri^ts  grant  the 
beginning  point  being  established  at  A«  ever 
reach  any  line  of  the  McKaughan  grant?" 
Upon  objection  the  question  was  excluded. 
The  plaintiff  stated  that  his  purpose  in  asking 
the  question  was  to  show  that  the  first  line 
of  the  Rights  grant  if  extended,  would  not 
strike  the  line  of  the  McKaughan  grant  any- 
where, and  therefore  the  McKaughan  grant 
was  not  properly  located.  This  inquiry  pre- 
sents the  question,  in  another  aspect  passed 
upon  in  this  case  in  the  former  appeal.  The 
question  in  controversy  was  the  location  of 
the  Rights  grant  To  do  this  it  was  neces- 
sary to  locate  the  McKaughan  grant  The 
proposition  was  to  show  that  the  latter  was 
not  properly  located,  because  it  did  not  cor- 
respond with  the  former.  If  permitted,  it 
would  be  to  establish  the  lines  of  the  senior 
grant  the  controlling  object  by  the  lines  of  a 
Junior  grant  the  very  object  which  was  con- 
trolled by  the  senior.  The  fact  that  the 
course  and  distance  called  for  in  the  Junior 
grant  did  not  reach  the  line  of  the  senior 
grant  was  no  evidence  of  the  location  of  the 
latter.  This  would  be  to  reverse  the  rule  by 
having  the  Junior  grant  the  location  of  which 
is  the  matter  in  controversy,  to  control  the 
location  of  the  senior.  For  the  reasons  given 
and  upon  the  authority  cited  in  the  former 
opinion,  we  sustain  his  honor's  ruling. 

Plaintiff  testified  that  after  he  purchased. 
McGumbie  pointed  out  the  corner  of  the  land. 
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He  WAS  then  asked,  ''What  corners  did  he 
point  out  to  you?"  Objection  by  defendant 
sustained,  and  plaintiff  excepted.  McCumbie 
was  dead  at  time  of  the  triaL  It  is  abun- 
dantly settled  in  this  state  that  the  declara- 
tions of  a  person  deceased,  at  the  time  of  the 
trial,  In  regard  to  a  comer  or  line  in  con- 
trorersy.  Is  competent,  proTided  the  declarant 
had  opportunity  of  knowing,  had  no  interest 
in  making  the  declaration  at  the  time,  and 
tliat  it  was  ante  litem  motam.  In  Saaser  y. 
Hiring,  14  N.  O  340,  the  rule  is  stated, 
and  in  Hamilton  v.  Ybw,  136  N.  C.  857,  48 
8.  E.  782,  Mr.  Justice  Walker  restates  it,  in 
the  light  of  all  of  the  decisions  of  this  court, 
which  are  dted  and  the  language  of  several  ol 
them  quoted  and  commented  upon.  It  la 
needless  to  do  more  than  refer  to  that  well* 
considered  opinion.  That  the  admission  of 
the  declaration  of  a*  single  person  under  the 
limitations  prescribed  is  an  exception  to  the 
general  rule  is  conceded.  It  is  also  said  that 
the  concession  made  by  the  court  in  this 
respect  was  largely  due  to  the  peculiar  con- 
dition existing  in  the  early  settlement  of  our 
state.  It  would  seem  that  the  reason  of  the 
role  suggests  that  it  should  not  be  extended 
beyond  its  original  scope.  The  plaintiff  did 
not  bring  himself  within  the  well-defined 
limitations  upon  which  such  declarations  are 
admissible.  There  is  nothing  in  the  record 
to  show  or  indicate  whether  the  declaration, 
if  made,  was  ante  litem  motam.  Before  the 
declaration  in  any  aspect  was  admissible,  the 
plaintiff  should  have  brought  it  within  the 
well-defined  limitations  In  respect  to  time, 
interest  death  and  knowledge  of  the  de- 
clarant 

It  is  not  clear  that  the  declaration  is  not 
incompetent  for  another  reason.  There  is  no 
difficulty  in  saying  as  a  matter  of  law  what 
the  boundaries  of  the  Rights  grant  are.  The 
only  difficulty  Is  in  saying  where  they  are. 
There  is  but  one  way  In  which  the  plaintiff 
can  avoid  the  rule  which  carries  his  first  line 
to  the  McKaughan  grant  by  showing  that  at 
the  time  the  line  was  surveyed  it  was  marked 
and  the  comer  marked.  To  show  the  declara- 
tion of  a  deceased  owner  otherwise  competent 
as  to  the  comers  of  the  Rights  land  would 
be  but  slight  if  any,  evidence  of  the  Mc- 
Kaughan grant  Caraway  v.  Chancy,  51  N. 
a  361 :  Roberts  v.  Preston,  100  N.  a  243,  6 
8.  B.  574. 

We  have  examined  the  record  with  care» 
and  find  no  error  in  his  honor's  rulini^  The 
judgment  must  be  afllrmed. 
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L   IWrOXICATTNG    LiQUOBS  —  REOUIATION  — 

EuDCTTioK  —  Pcnnoir  —  Sionebb^Quaioi- 

GATIONS. 

Const,  art  fi,  M  1,  8,  4,  provide  the  quall- 
ficatioos  of  voters  and  declare  that  every  per- 
son shall  be  able  to  read  and  write,  unless  reg- 


istered under  another  clause,  before  being  en- 
titled "to  register,*'  as  required  by  section  3, 
and  that  before  he  shall  be  entitled  to  "vote*' 
he  shall  have  paid  his  poll  tax  for  the  previous 
year.  Laws  1903,  p.  290,  c.  233,  i  7,  requires 
an  order  for  a  municipal  election  to  determine 
whether  saloons  shall  be  licensed  in  lieu  of  a 
dty  dispensary  on  petition  of  one- third  of  the 
"registered  voters"  therein  for  the  preceding 
municipal  election,  and  section  9  declares  that 
"any  person  entitled  to  vote  for,'*  etc,  "shall 
have  the  right  to  vote  at  such  election.**  Held, 
that  "registered  voters"  did  not  include  all 
persons  whose  names  were  on  the  permanent 
registration  roll  at  the  preceding  municipal  elec- 
tion, but  only  included  those  who  had  paid  their 
poll  tax  as  required  and  were  entitled  to  vote. 
2.  BuEcrioNB  —  Rbqistiution  Lists  —  Right 

TO  Purge. 

The  aldermen  of  a  dty.  beincr  entitled  to 
purge  the  registration  lists  In  determining  the 
];>er8ons  entitled  to  vote  at  a  municipal  elec- 
tion  by  striking  off  those  voters  who  have  died 
or  become  disqualified  by  removal  or  otherwise, 
could  also  strike  off  such  as  were  not  entitled 
to  vote  because  of  the  constitutional  disquali- 
fication of  not  having  paid  their  poll  tax. 
8.  Appeal — Scope  or  Review — Exceptions. 

Under  the  express  provisions  of  Supreme 
Court  Rule  27  (89  S.  iT  vii).  objections  other 
than  that  the  court  did  not  have  Jurisdiction, 
or  that  a  cause  of  action  was  not  stated,  cannot 
be  .considered  on  appeal  without  exceptions 
taken  at  the  trial. 

Brown  and  Walker,  JJ«  dissenting. 

Appeal  from  Superior  Court,  Wake  County; 
Justice,  Judge. 

Mandamus  by  the  state,  on  relation  of  J. 
M.  Pace  and  others,  against  the  board  of 
aldermen  of  the  city  of  Raleigh.  From  an 
order  granting  the  writ,  defendants  appeal. 
Reversed. 

Aiq;>llcation  for  mandamus.  The  plaintifts 
and  others  presented  a  petition  to  the  board 
of  aldermen  asking  that  an  election  be  called 
to  determine  whether  saloons  should  be  li- 
censed in  said  dty  for  the  sale  of  intoxicating 
liquor  in  lien  of  the  existing  dty  dispensary. 
The  committee  to  whom  the  petition  was  re- 
ferred reported  that  they  found  on  the  regis- 
tration books  1,S26  names,  but,  that  233  of 
those  registered  had  moved  and  35  had  died, 
leaving  1,568  valid  registered  names;  that 
after  purging  \n  the  same  manner  from  the 
petition  the  names  of  those  who  had  removed 
or  died  there  remained  on  the  petition  543 
names.  Upon  further  reference  to  ascertain 
how  many  of  those  upon  the  registration 
books  and  the  petitioDf  resi>ectively,  were 
entitled  to  vote  by  having  paid  the  poll  tax 
for  1904  on  or  before  May  1«  1905,  as  re* 
quired  by  the  ConstitutioUt  it  was  found  that 
266  persons  on  the  registration  list  had  not 
so  entitled  themselves  to  vote,  of  whom  the 
names  of  113  were  on  the  petition.  The 
board  thereupon  authorized  any  one  entitled 
to  vote  at  the  proposed  election  to  come  for- 
ward and  add  their  names  to  the  petition  or 
to  withdraw  them,  whereupon  there  were  10 
names  added  to  the  petition  and  22  were  with- 
drawn. The  board  found,  in  accordance  with 
the  above  figures,  that  there  were  1,302  regis- 
tered voters,  of  whom  418  had  signed  the  pe:i- 
tion,  being  "16  names  lees  than  one-third  of 
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the  registered  voters  who  were  registered  at 
the  last  municipal  election,**  and  refused  to 
order  an  election.  This  proceeding  was 
brought  for  a  mandamus  against  the  board 
of  aldermen  to  order  the  election,  which  be- 
ing granted,  the  defendants  appealed. 

R,  H.  Battle,  W.  B.  Snow,  and  W.  N. 
Jones,  for  appellant  Argo  &  Shaffer  and 
W.  R  Jones,  for  appellee. 

CLARK,  a  J.  Chapter  233,  p.  290,  Laws 
1908,  provides: 

"Sec  7.  It  shall  be  the  duty  of  the  govern- 
ing body  of  any  city  or  town,  upon  the  peti- 
tion of  one-third  (%)  of  the  registered  vot- 
ers therein,  who  were  registered  for  the  pre- 
ceding municipal  election,  to  order  an  elec- 
tion to  be  held,'*  etc. 

"Sec  9.  Any  person  entitled  to  vote  for 
members  of  the  General  Assembly  shall  have 
the  right  to  vote  at  such  election.  In  all  boxes 
provided,  and  any  such  voter  who  is  in  favor 
of  the  manufacture,*'  etc,  "and  every  such 
voter  who  is  in  favor  of  barrooms  or  saloons 
shall  vote  a  tidcet  on  which  shall  be  written 
or  printed,*'  etc 

The  sole  question  presented  is,  who  are  the 
persons  entitled  to  sign  a  petition  for  an 
election  under  this  statute,  which  requires 
"one-third  (%)  of  the  registered  voters  there- 
in, who  were  registered  for  the  preceding 
muicipal  election."  The  plaintiffs  contend 
that  a  "registered  voter**  Is  any  one  who  Is 
duly  and  lawfully  registered.  The  defend- 
ants contend  that  a  "registered  voter'*  must 
not  only  be  registered,  but  he  must  also  be  a 
voter— L  e.,  "entitled  to  vote" — ^whlch  right 
the  Constitution  denies  to  one  who  is  merely 
registered;  that  it  is  further  necessary  that 
he  shall  have  paid  his  poll  tax.  In  short, 
the  plaintiffs  contend  that  any  one  who  is 
registered  Is  a  voter,  though  he  may  not  be 
an  actual  "voter"  entitled  to  vote;  while  the 
defendants  contend  that  he  must  not  only 
be  registered,  but  also  a  voter. 

The  plaintiffs  are  not  entitled  to  their 
mandamus  unless  they  can  maintain  their 
proposition  that  registration  makes  any  one 
who  is  duly  and  lawfully  registered  a  "vot- 
er." Who  is  a  voter?  Webster's  Interna- 
tional Dictionary  defines  "Voter:  One  who 
votes,  who  is  entitled  to  vote."  This  is  the 
definition  in  section  9  of  this  act  (chapter  233, 
p.  290,  Laws  1903)  which  says,  "Any  person  en- 
titled to  vote  for,"  etc,  "shall  have  the  right 
to  vote  at  such  election.*'  The  language  of 
the  CX>nstitution  is  not  ambiguous.  The  con- 
stitutional amendment,  now  article  6,  §  4, 
provides:  "Every  person  presenting  himself 
for  registration  shall  be  able  to  read  and 
write  any  section  of  the  Constitution  in  the 
English  language;  and  before  he  shall  be  en- 
titled to  vote,  he  shall  have  paid  on  or  be- 
fore the  first  day  of  May  of  the  year  in  which 
he  proposes  to  vote,  his  poll  tax  for  the  pre- 
vious year,  as  prescribed  by  article  5,  section 
1,  of  this  Constitution."    Then,  after  the  au- 


thorization of  a  permanent  roll  for  those  regis- 
tering under  the  "grandfather  clause,"  it  is 
again  added:  "Provided,  such  person  shall 
have  paid  his  poll  tax  as  above  required." 
Before  one  is  lawfully  a  voter  he  must  be  "en- 
titled to  vote,**  and  from  above  it  Is  plain  that 
being  registered  does  not  entitle  one  to  vote, 
for  it  is  added,  both  as  to  those  whose  names 
are  upon  the  ordinary  and  the  permanent  roll, 
"and  before  they  are  entitled  to  vote**  they 
shall  have  paid  their  poll  tax  (if  liable  for 
poll  tax  under  article  5,  S  1,  of  the  (Constitu- 
tion). Under  the  coxistitutional  provisions 
prior  to  the  amendment,  every  male  person, 
bom  in  the  United  States  or  naturalized,  21 
years  old,  resident  in  the  state  12  months  and 
in  the  county  90  days  (who  was  not  disqual- 
ified by  conviction  of  felony),  was  an  "elector** 
(or  "qualified  voter,**  as  the  decisions  styled 
him  for  lack  of  a  better  word),  and,  when 
registered,  was  entitled  to  vote.  As  the  Con- 
stitution then  stood,  nothing  more  was  re- 
quired, and  such  person  was  a  "registered 
voter."  But  the  constitutional  amendment 
made  a  radical  change.  It  is  now  before  us 
for  the  first  time,  and  decisions  as  to  "quali- 
fied voters'*  and  "registered  voters"  under  the 
former  constitutional  requirements  as  to  suf- 
frage throw  no  light  upon  the  meaning  of  the 
new  clauses  which  have  taken  their  places 
in  the  Constitution. 

Under  the  constitutional  amendment  ol 
1899,  now  Const,  art  0,  (  1,  every  male  ptf- 
son,  bom  in  the  United  States  or  naturalized, 
and  possessing  qualifications  set  out  in  this 
article,  shall  be  entitled  to  vote,  "except  as 
herein  otherwise  provided."  Section  2  re- 
quires two  years'  residence  in  the  state,  six 
months  in  the  county  and  four  months  in  the 
precinct  (with  disqualification  by  conviction 
of  a  penitentiary  ofTense).  Section  8  pre- 
scribes that  a  person  ofTerlng  to  vote  shall 
be  a  legally  registered  voter  ''as  herein  pre- 
scribed." Section  4  then  provides  that,  in 
addition  to  the  above  qualifications  as  to  age 
and  residence,  "every  person  presenting  him- 
self for  registration  shall  be  able  to  read  and 
write  any  section  of  the  Constitution  in  the 
English  language"  (unless  registered  under 
the  "grandfather  clause**  later  set  out);  "and 
before  he  shall  be  entitled  to  vote  he  shall 
have  paid"  on  or  before  May  1st  of  that  year, 
"his  poll  tax  for  the  previous  year"  (if  liable 
thereto  under  article  5,  S  1);  and  even  as  to 
those  registered  under  the  grandfather  clause 
and  upon  the  "permanent  record,**  who  "shall 
forever  thereafter  have  the  right  in  all  elec- 
tions by  the  people  in  this  state"  (unless  dis- 
qualified for  crime)  there  is  added,  "Provided, 
such  person  shall  have  paid  his  poll  tax  as 
above  required."  This  shows  that  under  the 
former  provisions  one  qualified  by  age  and 
residence  (and  not  disqualified  by  crime)  was 
an  "elector,"  and  became  upon  registration  a 
"registered  voter";  but  under  the  constitu- 
tional amendment  one  qualified  by  age  and 
residence  (and  not  disqualified  by  crime)  is 
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entitled  to  register,  proTlded,  further,  he  can 
read  and  write,  as  required,  or  can  register 
under  the  "grandfather  clause,"  but  it  is  care- 
fully added  that  in  neither  of  those  cases' 
shall  he  become  ''entitled  to  vote*'  unless,, 
further,  he  shall  hare  paid  his  poll  tax  (if 
liable  thereto)  at  the  time  prescribed.  The 
constitutional  amendment  was  carefully 
thought  out  and  fully  debated*  both  In  the 
couTention  and  before  the  people^  There 
were  doubtless  good  reasons,  of  public  poli- 
cy* for  prescribing  that  no  one,  though  other- 
wise qualified  and  duly  and  lawfully  register- 
ed, should  be  entitled  to  vote  unless  he  shall 
have  paid  his  poll  tax.  Before  that  is  done, 
he  may  be  registered,  but  he  cannot  be  a 
"roistered  voter,"  because  he  cannot  vota 
The  General  Assembly  could  prescribe  such 
terms  as  it  thought  proper  as  a  prerequlsitie 
to  ordering  an  election.  It  could  have  dis- 
pensed with  any  petition,  or  it  need  not  have 
required  one-third  or,  indeed,  that  the  peti- 
tioners should  be  "registered  voters";  but, 
having  done  so,  we  are  only  authorized  to 
hold  those  to  be  voters  who  the  Ck)nstitution 
says  are  "entitled  to  vote" — ^L  e.,  those  who, 
besides  being  lawfully  registered,  upon  pos- 
sessing the  necessary  qualification,  have  fur- 
ther paid  the  poll  tax  (if  liable).  The  ob- 
ject In  requiring  one-third  of  the  "registered 
voters^  to  Join  In  the  petition  was  doubtless 
to  avoid  the  expense,  turmoil,  and  heated 
controversy  incident  to  an  election  of  this 
kind,  unless  at  least  one-third  of  those  en- 
titled to  vote  in  such  an  election  should  in- 
dicate their  desire  that  such  election  should 
be  held. 

The  order  of  the  board  of  aldermen  was 
proper  upon  the  facts  before  them.  In  the 
view  we  take  of  the  case,  we  have  not  found 
it  necessary  to  express  any  opinion  upon  the 
right  of  the  board  to  purge  the  registration 
list,  though  there  are  authorities  which  seem 
to  Justify  that  course.  Duke  v.  Brown,  90 
N.  O.  127, 1  S.  B.  873;  Rigsbee  v.  Durham,  99 
N.  a  848, 6  S.  E.  64.  Nor  have  we  been  in- 
advertent to  the  fact  that  under  the  former 
constitutional  provision  one  who  was  an 
"elector"  (i.  e.,  qualified  to  register)  was 
eligible  to  office,  though  not  registered,  and 
that  under  the  "amendment"  no  one  is  eligi- 
ble to  office  unless  he  is  a  "voter" — ^l.  e., 
registered  upon  proper  qualification  and  hav* 
ing  paid  his  poll  tax  (if  liable).  There  is  no 
hardship  in  this.  The  same  public  policy 
which  requires  the  payment  of  poll  tax  and 
registration,  in  addition  to  the  qualification 
OS  to  age  and  residence,  to  constitute  a 
"voter,"  can  surely  require  the  same  as  to 
one  who  asks  the  suffrages  of  voters.  If  it 
be  conceded  that  the  board  of  aldermen  had 
no  right  to  purge  the  registration  lists,  then 
clearly  the  mandamus  could  not  issue,  for 
the  petition  with  its  543  names  did  not  con- 
tain one-third  of  the  names  (1,826)  upon  the 
registration  lists.  If  the  aldermen  can  purge 
the  registratioi?  Usts  by  striking  off  those  vot- 


ers who  have  become  disqualified  by  removal 
or  otherwise^  they  can  surely  purge  it  by  strik- 
ing off  those  who  have  never  been  entitled 
to  vote  because  of  the  constitutional  dis- 
qualification of  not  having  paid  their  poll 
tax.  It  does  not  appear  in  the  record  that 
the  tax  list  was  the  sole  evidence  resorted  to, 
nor  that  such  evidence  was  not  corroborated 
by  notice  to  the  parties  (as  is  probable)  or 
otherwise,  nor  that  any  person  affected  al- 
leged that  his  poll  tax  had  been  paid  in  fact, 
as  would  have  been  done  if  there  had  been 
any  doubt  as  to  any  name  which  had  been 
disallowed.  Certainly  there  is  no  exception 
in  the  record  to  the  method  pursued,  nor  to 
the  truth  of  the  finding  of  nonpayment  of  poll 
tax  as  to  any  person,  nor  was  any  objection 
on  that  ground  presented  even  In  the  argu- 
ment here;  but  the  plaintiffs  earnestly  and 
correctly  contended  tliat  an  appeal  must  be 
considered  solely  upon  the  exceptions  set  out 
in  the  record,  save  only  exceptions  that  the 
court  did  not  have  Jurisdiction  or  a  cause 
of  action  is  not  stated,  which  objections 
alone  can  be  taken  for  the  first  time  in  this 
court  (rule  27  [39  8.  B.  vil]  and  cases  cited 
in  Clark's  Code,  pp.  921-924),  and  these  ob- 
jections are  not  open  to  the  plaintiffs. 

If  the  plaintiffs  had  any  doubts  as  to  the 
correctness  of  the  findings  of  fact  as  to  the 
nonpayment  of  poll  tax  by  any  one,  they 
should  have  contested  it  before  the  aldermen, 
and  could  again  have  tried  that  point  de 
novo  before  the  Judge ;  for,  while  the  findings 
of  fact  by  a  superior  court  Judge  are  bind- 
ing upon  us,  the  findings  of  fact  by  the  alder- 
men were  open  to  review  before  the  superior 
court  In  re  Deaton,  105  N.  C.  59,  11  8.  E. 
244.  But,  so  far  from  the  plaintiff^  contest- 
ing the  truth  of  the  findings  of  fact  as  to 
the  nonpasrment  of  poll  tax,  the  Judgment  re- 
cites that  in  the  superior  court  it  was  ''ad- 
mitted  by  the  parties,  plaintiffs  and  defend- 
ants, that  the  only  question  to  be  considered 
in  the  case  ^  ^  ^  is  one  of  law,  to  wit, 
whether  under  section  7,  c.  233,  p.  290,  Laws 
1903,  the  payment  of  poll  tax  on  or  before 
May  1st  of  the  year  in  which  he  offers  to 
vote  should  be  applied  as  a  test  of  compe- 
tency to  sign  the  petition."  This  was  the 
sole  question  that  was,  or  could  be,  present- 
ed to  us  on  the  appeal.  No  one  is  dis- 
franchised by  this  opinion,  but  it  is  simply 
held  that  upon  the  findings  of  fact,  to  which 
the  plaintiffs  made  no  exception,  one-tliird 
of  those  entitled  to  vote  at  the  proposed  elec- 
tion have  not  signed  the  petition.  This 
would  not,  of  course,  be  an  estoppel,  nor  pre- 
clude a  further  ascertainment  of  the  fact 
in  any  election  at  which  any  party  affected 
might  offer  to  vote. 

The  Judgment  below  is  reversed. 

BROWN,  J.  (dissenting).  I  regret  to  differ 
with  my  Brethren  in  any  case,  and  especially 
in  this.  In  which  my  natural  inclinations 
strongly  prompt  me  to  concur*    But  my  oon- 
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victions  are  strong  that  the  board  of  alder* 
men  illegally  strnck  from  petition  the  names 
of  a  large  number  of  those  who  had  the  legal 
right  to  sign  it  I  am  of  opinion  (1)  that  the 
board  had  no  power  to  strike  them  off  for  the 
alleged  nonpayment  of  poll  tax ;  (2)  that  the 
board  has  no  authority  to  pass  upon  such 
fact;  (3)  that,  if  they  have  such  authority, 
they  exercised  it  in  an  illegal  mann^  and 
based  their  finding  upon  utterly  incompetent 
evidence. 

1.  The  right  to  petition  for  an  election  in 
certain  cases  is  a  right  of  the  private  citizen 
given  by  law.  It  is  as  much  a  legal  right  to 
those  to  whom  it  Is  given  as  the  right  to 
vote  is  to  those  who  possess  the  necessary 
qualifications.  In  my  judgment  the  qualifica- 
tions necessary  to  legally  petition  for  an 
election  include  only  those  which  are  neces- 
sary  to  enable  a  person  to  register  and  there- 
by become  what  our  (Constitution  plainly 
calls  a  ''registered  vot^."  These  do  not  in- 
clude payment  of  poll  tax.  The  language  of 
the  statute  is  as  follows:  *'Sec.  7.  That  it 
shall  be  the  duty  of  the  governing  body  of 
any  city  or  town,  upon  the  petition  of  one- 
third  (^  of  the  registered  voters  therein, 
who  were  registered  for  the  preceding  munici- 
pal election,  to  order  an  election  to  be  held,** 
etc  Chapter  233,  p.  290,  Acts  1903.  The 
Constitution  (article  6,  i  3)  enacts  that 
"every  person  offering  to  vote  shall  be  at  the 
time  a  legally  registered  voter  as  herein  pre- 
scribed." Section  2  prescribes  the  only  quali- 
fications, but  one,  necessary  to  become  a 
registered  voter,  referred  to  in  section  8. 
These  are  residence  in  the  state  for  two 
years,  in  the  county  six  months,  and  in  the 
election  district  four  months,  preceding  the 
election.  Section  4  adds  the  other,  an  educa- 
tional qualification.  There  is,  of  course,  the 
well-known  disqualification  for  crime.  Thus 
the  man  who  registers  becomes,  in  the  lan- 
guage of  the  Constitution,  a  "registered  vot- 
er." He  may  exercise  the  right  or  not  as 
Inclination  or  duty  may  prompt  him.  But 
before  he  can  exercise  it  he  is  required  by 
section  4  to  pay  his  poll  tax  for  the  previous 
year,  and  such  payment  must  be  made  on  or 
before  May  1st  of  the  year  in  which  he  pur- 
poses to  vote.  When  the  Legislature  used 
the  words  "registered  voter"  it  used  them  in 
the  sense  in  which  they  are  employed  in  the 
Constitution  and  as  previously  defined  by  the 
courts.  This  is  an  elementary  principle  of 
the  construction  of  statutes.  This  court  as 
long  ago  as  1875  has  made  a  broad  distinct 
tion  between  a  registered  voter  and  a  quali- 
fied voter,  and  that  distinction  has  been 
generally  recognized  both  by  the  General 
Assembly  and  the  Judiciary.  Mr.  Justice 
Rodman,  speaking  for  a  unanimous  court, 
says:  "A  qualified  voter  is  one  who  is 
entitled  to  register  as  a  voter,  and  who  is 
also  qualified  to  vote  after  such  registra- 
tion." Railroad  Co.  v.  Caldwell,  72  N.  a 
493.    Again  he  says  In  the  same  opinion: 


''But  in  the  idea  of  the  Constitution  the 
terms  'qualified  voters'  and  'registered  voters' 
are  not  exactly  co-extensive."  See,  also, 
Norment  v.  Charlotte,  85  N.  a  889.  Having 
,  shown  that  the  right  to  become  a  ''registered 
voter"  is  a  distinctive  right  given  by  the 
Constitution,  and  so  recognized  by  the  courts, 
the  Legislature  is  presumed  to  have  used 
the  term  in  the  significance  so  given  it.  The 
right  to  become  a  registered  voter  antedates 
the  time  fixed  for  the  payment  of  poll  tax, 
and  therefore  It  follows  that  a  registered 
voter,  within  the  plain  meaning  of  the  Con- 
stitution, is  one  who  has  registered,  but  has 
not  paid  his  poll  tax.  When  he  does  the 
latter,  he  becomes  a  fully  qualified  voter.  If 
the  General  Assembly  had  intended  that  only 
qualified  voters  should  sign  the  petition,  it 
would  have  used  those  words,  and  not  the 
term  "registered  voters."  It  had  the  same 
power  to  require  one  as  the  other  as  a  con- 
dition precedent  to  holding  the  election* 
With  perfect  deference  for  my  Brethren,  it 
seems  plain  to  me  that  they  have  by  judicial 
construction  read  into  the  statute  words 
which  the  General  Assembly  never  Intended 
to  place  there.  Inasmuch  as  the  disability 
arising  from  not  having  paid  poll  tax  post- 
dates registration  in  all  cases.  It  is  evi- 
dently regarded  in  the  Constitution  and  stat- 
ute as  a  temporary  disability  to  vote,  and 
not  as  a  barrier  to  becoming  a  registered 
voter.  The  failure  to  pay  this  tax  does  not 
authorize  the  erasure  of  the  delinquent's 
name  from  the  registry  of  voters.  It  only 
disables  him  to  vote  at  the  succeeding  elec* 
tion.  When  he  registers  he  is  made  a  regis- 
tered voter  by  force  of  the  Constitution.  He 
may  fail  to  pay  poll  tax  for  ten  years,  and 
then  exercise  his  right  to  vote  by  the  pay- 
ment of  poll  tax  for  one  year  only.  But  ordi- 
narily and  with  unchanged  conditions  he  is 
not  required  to  register  but  once.  The  fail- 
ure to  pay  the  tax  does  not  affect  in  any  way 
his  status  as  a  registered  voter.  So  that, 
when  the  law  says  one-third  of  the  register- 
ed voters  for  the  preceding  municipal  elec- 
tion, it  does  not  mean  registered  voters  who 
might  not  be  free  to  vote  at  a  present  elec- 
tion from  failure  to  have  paid  poll  tax  by 
the  1st  of  the  preceding  May,  but  it  means 
all  whose  names  are  upon  the  registration 
books  as  standing,  permanent  voters;  that 
is,  all  who  are  potential  voters.  I  have  not 
reviewed  the  authorities  cited  in  defendant's 
brief,  because  they  are  not  noticed  in  the 
opinion  of  the  court,  and  have,  in  my  Judg- 
ment, no  application  to  the  point  under  dis- 
cussion, for  the  reason  that  we  are  now  con- 
sidering the  law  which  prescribes  qualifica- 
tion for  petitioners  for  an  election,  and  not 
qualifications  for  voters  at  an  election. 

2.  We  were  invited  by  counsel  on  both 
sides  to  scrutinize  this  record  with  care^ 
I  have  done  so,  and  In  the  investigation  of 
the  case  another  reason,  not  mentioned  Ui 
argument  or  brief,  has  occurred  to  me  whict» 
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greatly  Btrengtbens  my  conviction  that  the 
General  Assembly  nsed  the  words  •'register- 
ed voters''  advisedly  and  In  the  sense  they 
have  always  been  used ;  that  Is,  because  the 
statute  fails  to  give  to  the  city  anthorltleB 
any  power  to  determine  who  has  not  paid 
poll  tax  and  fails  to  declare  how  the  fact 
shall  be  proven  and  what  evidence  Is  neces- 
sary. It  provides  no  machinery  for  this 
purpose.  Whether  a  man  Is  a  registered 
voter  can  be  easily  determined  by  a  simple 
inspection  of  the  registration  books.  Wheth- 
er ot  not  he  has  paid  his  poll  tax  cannot  be 
determined  by  an  inspection  of  the  tax- 
books.  If  that  were  allowed,  the  sheriff 
or  tax  collector  conld  temporarily  disfran- 
chise any  one  by  falling  to  enter  the  pay- 
ment The  Legislature  of  1901  was  not 
willing  to  place  the  registered  voter  in  the 
power  of  the  tax  collector,  and  so  and^ 
the  general  election  law  enacted  at  that 
term  the  tax  lists  constitute  no  evidence 
whatever.  They  are  utterly  incompetent  to 
prove  anything.  The  entries  of  payment  are 
ex  parte.  The  voter  has  no  control  over 
them,  and  they  are  not  evidence  against 
him  upon  the  fact  of  payment  There  Is 
no  law  that  I  can  And  that  requires  the 
sherifP  to  make  the  entry  of  payment  of 
taxes  upon  the  lists.  Such  entry  is  his 
own  act,  for  his  own  convenience,  and  is 
not  a  public  record.  Noble  v.  Douglass^  56 
Kan,  92,  42  Pac.  828.  The  act  of  1901  pro- 
vides that  it  shall  be  the  duty  of  every 
sheriff  and  tax  collector,  between  the  Ist 
and  10th  days  of  May,  1902,  and  biennially 
thereafter,  to  certify  under  oath  a  true  and 
correct  list  of  all  persons  who  have  paid 
their  poll  tax  for  the  previous  year  on  or 
before  the  1st  day  of  May,  to  the  clerk  of 
the  superior  court,  who  shall,  within  10 
days,  record  the  same  in  a  book  to  be  pro- 
vided for  that  purpose,  keeping  each  town- 
rtilp  separate,  and  certify  a  true  copy  there- 
of to  the  chairman  of  the  board  of  elections 
f6r  such  county.  This  is  evidently  for  in- 
formation for  purposes  of  challenge.  If  It 
were  permissible  to  ref or  to  the  taxbooks 
to  determine  who  has  paid  poll  tax,  this 
certified  list  would  be  the  best  evidence  of 
that  fact,  and  not  the  sherifTs  entries  on 
the  books.  This  list  is  the  evidence  provid- 
ed for  the  board  of  elections,  but  It  is  not 
made  evidence  against  the  voter.  The  rec- 
ord in  this  case  shows  that  the  committee 
of  the  board  of  aldermen,  appointed  for  the 
purpose  of  determining  who  had  paid  poll 
tax,  referred  only  to  the  sherifTs  taxbooks 
and  accepted  the  entries  there  as  conclusive 
evidence. 

If  the  construction  of  the  statute  adopt- 
ed by  the  majority  of  the  court  is  the  true 
one,  and  it  was  the  intention  of  the  Legisla- 
ture that  the  words  "registered  voter," 
plain  and  unequivocal  as  they  are,  should 
mean  "qualified  voter,**  Is  it  not  strange  that 
the  governing  bodies  of  cities  and  towns  are 


given  the  naked  power,  necessarily  Implied 
under  the  court's  construction,  to  determine 
who  are  qualified  voters,  and  \ett  'without 
a  vestige  of  machinery  for  such  determina- 
tion? Is  it  that  the  qualifications  of  a  voter 
are  to  be  left  for  determination  to  the  un- 
certain Judgment  of  a  board  of  aldermen, 
to  be  allowed  or  denied  in  the  absence  of 
the  voter  and  without  the  right  to  be  heard? 
The  statute  does  not  suggest  any  means  of 
determining  who  are  and  who  are  not  quali- 
fied voters.  It  is  silent  as  to  the  tax  books. 
Where,  then,  is  the  authority  to  consult  the 
sheriiTs  office  for  guidance?  Where  is  the 
right  to  accept  the  sheriff's  entries  or  lack 
of  entries  as  conclusive  of  the  payment  or 
nonpayment  of  poll  tax?  It  cannot  be  found 
in  the  statute.  And  yet  the  logical  resul^ 
of  the  opinion  of  the  court  Is  to  construe 
into  the  act  this  authority.  Is  such  a  con- 
struction reasonable?  X  answer  this  by 
again  referring  to  the  general  election  law, 
enacted  by  the  Legislature  of  1901  and  con- 
sidered and  approved  by  the  Legislature 
of  1903,  to  show  an  unwillingness  on  the 
part  of  the  Legislature  to  leave  the  right 
of  suffrage  to  any  such  control,  and  to  show 
the  unusual  care  in  providing  machinery 
for  the  determination  of  the  qualifications 
of  a  voter.  Following  the  requirement  that 
no  person  shall  be  entitled  to  vote  unless 
he  shall  have  paid  his  poll  tax  in  accordance 
with,  the  Constitution,  the  act  provides: 
"Bvery  person  liable  for  such  poll  tax  shall, 
before  being  allowed  to  vote,  exhibit  to  the 
registrar  his  poll  tax  receipt  for  the  pre- 
vious year,  issued  under  the  hand  of  the 
sheriff  or  tax  collector  of  the  county  or 
township  where  he  then  resided:  ^  ^  ^ 
Provided,  that  in  lieu  of  such  poll  tax  re- 
ceipt it  shall  be  competent  for  the  registrar 
and  Judges  of  election  to  allow  such  person 
to   vote   upon   his   taking   and   subscribing 

the  following  oath :    'North  Carolina, 

County:  I  do  solemnly  swear  (or  affirm) 
that  on  or  before  the  first  day  of  May,  of 
this  year,  I  paid  my  poll  tax  for  the  previous 
year,  as  required  by  article  6,  section  4,  of 
the  Constitution  of  North  Carolina.'"  In 
enacting  this  provision  the  Legislature  recog- 
nized that  the  exercise  of  the  right  of  suf- 
frage should  be  favored  and  not  discouraged, 
and  that  the  method  of  determining  the 
existence  of  the  right  should  be  simple. 
It  is  true  that  the  determination  of  the 
board  of  aldermen  as  to  the  payment  of  poll 
tax  by  the  signers  of  the  petition  does  not 
Involve  the  right  to  vote,  but  only  the  right 
to  call  an  election.  But  it  matters  not  that 
the  right  to  vote  is  not  directly  involved. 
The  right  to  petition  is  a  legal  right  con- 
ferred by  the  act,  and  this  court  says  de- 
pends upon  the  right  to  cast  a  vote.  Under 
the  court's  construction  of  the  statute  a 
resident  of  the  city  of  Raleigh,  or  of  any 
other  city,  although  a  registered  and  quali- 
fied voter,  may  be  denied  a  voice  in  calling 
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an  election,  because  the  board  of  aldermen 
in  an  ex  parte  proceeding,  when  he  is  not 
present,  with  no  evidence  before  it  save 
the  tax  list  of  the  sheriff,  may  find  that  he 
Is  not  a  qualified  voter.  A  supposed  state 
of  facts  will  show  the  injustice  of  the  court's 
construction.  A.  has  signed  the  petition  for 
an  election.  The  sheriff's  tax  list  does  not 
show  that  he  has  paid  his  poll  tax.  The 
board  of  aldermen  on  such  negative  and  in- 
competent evidence  erase  his  name  from 
the  petition.  On  the  day  of  election  he 
presents  his  tax  receipt,  or  makes  oath  that 
he  has  pafd  his  poll  tax,  and  votes  at  the 
election,  which  he  was  denied  the  right 
to  call.  In  this  case  the  voter  is  refused 
the  right  of  petitioning  for  a  municipal 
^election  in  which  he  has  the  right  to  vote. 
As  a  further  evidence  of  the  importance 
of- this  machinery  for  determining  the  quali- 
fications of  a  voter,  it  is  provided  by  the 
general  election  law  that  the  failure  of  the 
sheriff  to  give  a  tax  receipt  Is  a  misde- 
meanor, and  he  is  required,  upon  applica- 
tion and  affidavit  of  the  applicant  that  his 
receipt  has  been  lost,  to  provide  a  duplicate 
receipt  The  act,  however,  provides  no  pen- 
alty for  a  mistake  in  the  list  of  persons 
who  have  paid  their  poll  tax,  and  does  not 
even  require  the  entry  to  be  made  on  the 
taxbooks,  other  than  the  list  to  be  furnish- 
ed the  clerk  of  the  court,  which  was  not 
referred  to  by  the  board  of  aldermen  in 
this  case.  That  the  taxbooks  are  subject 
to  mistakes  cannot  be  doubted.  Is  the  voter, 
then,  to  be  given  no  opportunity  to  correct 
such  mistake,  or  make  oath  to  the  payment 
of  his  poll  tax,  and  be  entitled  thereby  to 
sign  the  petition?  It  seems  to  me  to  be  a 
strained  construction  of  the  legislative  in- 
tention to  hold  that,  in  the  face  of  the  spe- 
cific machinery  of  the  general  election  law 
for  determining  the  qualifications  of  a  voter, 
the;^  should  empower  the  governing  bodies 
of  towns  and  cities  to  adopt  any  method 
they  should  see  fit  to  adopt  to  determine  so 
important  a  matter.  Is  the  voter,  whose 
right  to  sign  the  petition  Is  attacked,  given 
the  right  by  the  terms  of  the  statute,  either 
express  or  Implied,  to  be  present  when  the 
matter  is  considered?  Is  be  entitled  to  any 
hearing?  Is  he  entitled  to  notice?  Can  he 
present  his  tax  receipt  or  make  oath  that  he 
has  paid  his  poll  tax?  Can  he  show  that 
he  is  exempt  from  poll  tax?  The  statute 
gives  no  such  rights.  Then  I  must  assume 
that  these  rights  are  denied  him,  and  this 
assumption  is  supported  by  the  facts  in 
this  case.  The  report  of  the  committee  of 
the  board  of  aldermen  of  the  city  of  Ral- 
eigh, in  explaining  the  method  pursued  in 
determining  the  qualifications  of  the  sign- 
era  of  the  petition,  says:  "We  examined 
the  taxbook  of  the  sheriff  of  Wake  county 
for  the  year  1904,  and  found  that  two  hun- 
dred and  sixty  six  (266)  persons  whose 
names  are  on  the  registration  books  failed 


to  pay  their  poll  taxes  for  the  year  1904 
on  or  before  May  1,  1905.  Of  these  266 
names,  we  find  113  on  the  petition  of  per- 
sons whose  names  are  on  the  registration 
books  who  failed  to  pay  their  poll  taxes 
for  the  year  1904  on  or  before  May  1,  1905.'* 
Is  their  conclusion  Justified?  They  say 
they  examined  the  taxbooks  only.  They 
made  such  examination  in  the  absence  of 
the  voter,  and  yet  on  this  sort  of  incompe- 
tent evidence  they  conclude  that  the  poll 
tax  has  not  been  paid  and  deny  "registered 
voters"  the  right  to  petition  for  an  election. 
Has  the  right  of  suffrage  so  far  lost  Its 
sanctity  that  Its  exercise  can  be  made  de- 
pendent upon  conclusions  drawn  from  such 
evidence?  Books,  possibly  incorrect,  a  com- 
mittee, possibly  mistaken,  and  from  this 
the  conclusion  is  drawn  that  113  petitioners, 
all  of  whom  are  absent,  have  failed  to 
pay  their  poll  tax.  And  this  unwarranted 
method  is  indorsed  by  this  court  because 
Mr.  Webster  defines  a  voter  to  be  "one 
who  votes,  who  is  entitled  to  vote."  It 
appears  to  me  that  this  is  a  forced  construc- 
tion, and  that  it  could  not  have  been  the  in- 
tention of  the  Legislature  to  empower  a 
board  of  aldermen  to  determine  in  an  ex 
parte  proceeding  the  qualifications  of  one 
offering  himself  as  a  voter,  when  the  gen- 
eral election  law  was  so  solicitous  In  pro- 
tecting the  registered  voter's  right  to  prove 
his  qualifications. 

That  the  construction  of  a  statute  should 
be  reasonable  is  familiar  learning.  That  it 
should  be  construed  In  the  light  of  existing 
legislation  on  the  same  subject  is  also  well 
settled.  What  is  a  reasonable  construction 
of  the  statute  before  us?  The  Legislature  in- 
tended to  provide  a  simple,  convenient,  and 
cheap  method  of  petitioning  and  calling  an 
election.  A  petition  of  a  specified  number  of 
citizens  was  open  to  the  objection  that  wo- 
men and  children,  who  are  citizens  In  the 
broadest  sense  of  the  word,  might  sign  It 
A  specific  number  of  qualified  voters  was 
inconvenient  because,  as  I  have  pointed  out 
it  would  involve  a  cumbersome  and  tedious 
method  of  determining  who  are  qualified  vot- 
ers. The  Legislature  met  these  objections 
by  adopting  the  only  alternative,  the  "regis- 
tered voter,"  and  provided  that  an  election 
must  be  called  "upon  the  petition  of  one- 
third  (%)  of  the  registered  voters  of  any  city 
or  town.*'  They  did  not  use  the  word  "vot- 
ers" alone,  because  It  is  coextensive  with 
qualified  voters,  and  because  it  means,  as  the 
court  defines  It,  "one  who  votes;  one  who  is 
entitled  to  vote";  and  there  would  be  diffi- 
culty In  determining  this  question.  Btt  they 
qualified  it  with  the  word  "registered,"  there- 
by intending  that  the  registration  books*  con- 
taining the  names  of  the  existing  registered 
voters,  should  be  final  In  determining  the 
number  of  citizens  having  the  right  to  sign 
a  petition. 

3.  Assuming  that  the  board  has  the  im- 
plied power  to  determine  who  have  not  paid 
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tbe  poll  tax,  I  am  conyinced  that,  without  any 
wrongful  purpose  on  their  part,  they  bare 
mistakmly  exercised  such  power  in  an  il- 
legal manner.  Although  this  point  was  not 
argued  before  us,  it  arises  upon  the  complaint 
for  mandamus.  Omitting  the  voluminous  ex- 
hibits attached  to  the  complaint,  it  is  short 
and  simple,  and  alleges  that  the  board  wrong- 
fully refused  to  count  113  names  right- 
fully on  the  petition.  It  is  the  duty  of  the 
court  to  consider  any  view  of  the  law  where- 
in the  board  may  have  erred  in  refusing  to 
count  those  names.  In  Scott  v.  Liife  AssX 
137  N.  a  521,  60  &  B.  221,  this  court  based 
its  judgment  solely  upon  a  view  of  the  law 
not  mentioned  in  the  record,  and  upon  en- 
tirely different  grounds  than  those  assigned 
in  argument  In  the  first  place,  I  incline  to 
the  opinion  that  the  board  had  do  right  to 
delegate  its  authority  to  a  committee  of  two 
to  pass  on  the  fact  of  payment  of  poll  tax. 
It  tB  the  exercise  of  practically  a  Judicial 
function,  and  the  board  should  have  passed 
upon  the  matter  themselves  by  a  majority  in 
regular  session.  In  the  second  place,  if  the 
tx>ard  has  this  implied  power,  in  its  exercise 
they  should  pursue  the  method  pointed  out 
In  the  election  law.  The  voter's  right  to  peti- 
tion being  a  statutory  right,  and  in  the  opin- 
ion of  the  court  dependent  upon  his  right  to 
vote,  should  be  passed  upon  in  the  same  man- 
ner as  his  right  to  vote.  The  board  should 
have  sTunmoned  the  118  petitioners  before 
them  and  called  upon  each  to  produce  his 
tax  receipt,  or  have  given  him  the  opportunity 
to  take  the  oath  I  have  quoted.  It  is  not 
admitted  in  the  complaint  that  these  118  dt- 
Isens  and  registered  voters,  or  any  of  them, 
have  not  paid  their  poll  tax,  and  this  plain- 
tiff would  have  no  right  to  make  any  such  ad- 
mission for  them.  Each  petitioner  has  the 
personal  right  to  have  notice,  be  present,  and 
be  heard  when  his  individual  right  to  sign 
the  petition  is  contested  upon  such  ground,  as 
much  so  as  when  his  right  to  vote  is  chal- 
lenged at  the  polls  on  election  day  upon  the 
same  ground.  Then  he  is  present  and  is 
beard  in  defense  of  his  legal  rights.  Such 
just  and  reasonable  right  has  been  denied  by 
the  defendant  in  this  case  to  each  of  the  118 
petitioners  whose  names  were  arbitrarily 
atridcen  from  the  petition. 

The  court  in  Its  opinion  says:  '^f  it  be 
conceded  that  the  board  of  aldermen  had  no 
right  to  purge  the  registration  lists,  then  clear- 
ly the  mandamus  could  not  issue,  for  the  peti- 
tion did  not  contain  one-third  of  the  names 
upon  the  registration  list"  This,  of  course, 
could  only  be  true  If  the  names  of  those  who 
had  not  paid  the  poll  tax  are  added  to  the 
registration  lists,  and  those  names  on  the 
petition  who  had  not  paid  poll  tax  were  not 
restored  to  the  petition.  If  we  restore  the 
names  to  one,  we  must  restore  them  to  the 
other.  It  was  admitted  below,  conceded 
here,  and  is  expressly  found  by  Judge  Justice 
and  acquiesced  In  by  all,  that  if  nonpayment 
of  poll  tax  was  not  a  disqualification,  then 


the  necessary  ^ne-third  of  voters  had  signed 
the  petition.    The  count  stands  thus: 

Original  registration 1,826 

Dead  and  removed •    258 

Registered  voters 1,568 

Necessary  one-third 628 

On  petition 543 

Names  taken  off  by  request 22 

"iii 

Names  added  by  request 13 

534 

Excess   on   petition   over  one-third 
of  registered  voters 11 

The  above  is  the  true  estimate  of  those 
who  are  reported  not  to  have  paid  poll  tax 
and  who  are  registered  and  on  the  petition. 
If  they  are  excluded,  then  the  petition  lacks 
16  of  having  one-third  of  registered  voters. 
In  view  of  the  report  of  the  committee  as  to 
the  examination  of  the  tax  lists,  I  am  at  a 
loss  to  understand  the  statement  in  the  opinr 
ion  that  it  does  not  appear  that  the  tax  list 
was  sole  evidence  before  them.  That  Is  the 
plain  statement  in  the  report  of  the  commit- 
tee. ''Expressio  unius  est  exdusio  alterius." 
No  one  disputes  the  right  of  the  board  to 
purge  the  registration  books  of  the  dead  and 
removed;  but,  payment  of  poll  tax  not  being  a 
necessary  qualification  to  register,  the  board 
has  no  right  to  purge  the  registration  books 
of  registered  voters  who  are  alleged  not  to 
have  paid  poll  tax.  Registrars  and  poll  hold- 
ers themselves  cannot  do  that  How  can  it 
be  logically  said  that  a  voter's  name  can  be 
practically  stricken  from  the  registration 
books  for  the  lack  of  a  qualification  not  re- 
quired to  put  It  there?  In  behalf  of  these 
118  private  citisens,  whose  legal  rights  have 
been  denied  them,  and  who  have  practically 
been  declared  disfranchised  without  notice, 
hearing,  or  competent  evidence,  I  enter  my 
respectful  dissent  to  the  opinion  and  Judg- 
ment of  the  majority  of  the  court  In  this 
case. 

I  am  authorized  to  say  that  Mr.  Justice 
WALKER  concurs  in  this  dissent 
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1.   ABBEST— AUTHOBITT    TO    ASBEST     WTTHOUT 

Wabbant  —  Violation  or  Obdinancb  — 

TPt  to  tit 

Pen.  Code  1895,  i  896,  is  applicable  alike 
to  state  and  municipal  arresting  officers.  If 
an  offender  against  a  manicipal  ordinance  is 
endeavoring  to  escape  from  justice,  the  mar- 
shal or  policeman  may  lawfully  arrest  him 
without  a  warrant  whilst  so  endeavoring  to 
escape.    But  where  it  is  not  shown  that  the  per- 


son attempted  to  be  arrested  bv  the  marshal 
had  violated  anv  ordinance  of  toe  town,  other 
than  by  proof  of  a  verbal  complaint  made  to  the 


officer  oy  another  that  the  person  sought  to  be 
arrested  had  created  a  disturbance,  and  he  elud- 
ed the  officer  to  prevent  an  illegal  arrest,  his 
avoidance  of  tiie  officer  by  flight  is  not  such 
an  endeavor  to  escape  as  would  justify  his 
arrest  without  a  warrant 
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Z  Abbawt  akd  Battery  —  ^Hoomro  —  R»- 

8I8TING  Illegal  Abbest. 

The  offense  which  one  commits  who  fires 
at  an  arrestine  officer  attempting  an  illegal  ar- 
rest with  a  gun,  and  misses  him,  when  such 
resistance  is  unnecessary  to  defend  himself  from 
the  Illegal  arrest,  is  that  of  unlawfully  shooting 
at  another  not  in  his  own  defense. 
8.  HoMiGiDB — ^Assault  wttb  Iin^xzrr  to  Mub- 

DEB — Evidence — Relevanct. 

The  ordinances  of  the  town,  defining  dis- 
orderly conduct  and  prescribing  the  duties  of 
the  marshal,  were  relevant,  as  showing  the 
authority  of  the  marshal  to  make  arrests  for 
misconduct  such  as  that  he  was  informed  the 
defendant  was  guilty  of. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Ck>iirt»  Stewart  Coun- 
ty; Z.  A.  Littlejolm,  Judge. 

Oscar  Porter  was  convict^  of  assault  with 
Intent  to  murder,  and  brings  error.    Reversed. 

W.  B.  Hudson,  Geo.  T.  Harrell,  and  B.  F. 
Harrell,  for  plaintiff  in  error.  F.  A.  Hooper, 
8oL  Gen.,  and  Graham  &  Forrester,  for  the 
State. 

BYANS,  J.  Oscar  Porter  was  conyicted  of 
the  offense  of  assault  with  intent  to  murder. 
It  appeared  on  the  trial  that  the  marshal  of 
the  town  of  Lumpkin  was  approached  hy  a 
negro,  John  Anderson,  upon  the  public  scjuare 
of  the  town,  and  requested  to  arrest  the  de- 
fendant upon  a  charge  of  disorderly  conduct 
The  defendant  was  at  the  time  but  a  short 
distance  from  the  marshal,  and  had  full  op- 
portunity to  observe  the  marshal  and  Ander- 
son in  conversation.  After  listening  to  An- 
derson'9  complaint  the  marshal  followed  the 
defendant,  who  was  walking  down  the  street. 
The  marshal  quickened  his  pace,  and  the  de- 
fendant also  walked  faster,  when  the  marshal 
called  him  by  name  and  told  him  to  stop, 
whereupon  the  defendant  ran  In  the  direction 
of  his  home  and  disappeared  from  the  mar- 
shal's view.  The  officer,  some  half  or  three 
quarters  of  an  hour  afterwards,  discovered 
the  defendant  on  the  public  square,  sitting 
upon  some  piping  with  a  gun  resting  upon 
his  lap.  The  ofilcer  attempted  to  approach 
him  unobserved,  for  the  purpose  of  making 
an  arrest  upon  the  complaint  which  had  been 
made  to  hiuL  When  the  marshal  got  within 
10  feet  of  the  defendant,  the  latter  suddenly 
sprang  up,  fired  at  the  marshal,  and  then  ran 
off.  He  was  afterwards  captured  in  an- 
other county.  The  marshal  was  in  uniform 
and  carried  a  club,  but  made  no  attempt  to 
use  it  before  he  was  fired  upon.  The  marshal 
had  no  warrant  for  the  defendant's  arrest 
No  ordinance  of  the  town  was  violated  hy 
the  defendant  in  the  oflicer's  presence.  At 
the  time  of  the  occurrence  the  mayor  of  the 
town  "was  at  home,  sick."  An  ordinance  of 
'the  town,  defining,  disorderly  conduct  and  pro- 
viding for  the  punishment  of  one  guilty  there- 
of, was  introduced  in  evidence  by  the  state, 
and  also  an  ordinance  defining  the  duties  of 
the  police  force.  The  defendant  in  his  state- 
ment contended  that  the  shooting  was  acd- 
dentaL    In  his  motion  for  a  new  trial  the  d«> 


fendant  complains  that  tile  court  erred  In 
admitting  in  evidence  the  above-mentioned 
ordinances  of  the  town,  and  also  in  charging 
the  Jury,  and  in  refusing  a  certain  request  to 
charge.  The  motion  was  overruled,  and  error 
is  assigned  on  the  Judgment  denying  the  de- 
fendant a  new  trial. 

1.  The  third  ground  of  the  amendcsd  mo- 
tion assails  the  instruction  of  the  court  there- 
in excepted  to,  as  contradictory  and  as  not 
applicable  to  the  facts  of  the  case,  and  as  be- 
ing objectionable  because  it  assumes  that  a 
marshal  of  a  town  may  legally  arrest  with- 
out a  warrant  an  offender  against  a  muni- 
cipal ordinance.  The  charge  excepted  to  was 
as  follows:  ''A  marshal  of  a  town  has  the 
right  to  arrest  a  penK«  for  the  violation  of 
the  ordinances  of  the  town,  without  any  war- 
rant for  the  purpose  of  doing  so.  It  is  not 
required  that  a  city  marshal  or  policeman 
shall  have  warrants  to  make  such  arrests;  ott 
in  other  words,  if  they  make  the  arrest  with- 
out a  warrant  that  would  not  be  an  illegal 
arrest  While  that  is  true,  an  officer  of  a 
dty,  a  marshal  or  a  policeman,  would  not  be 
authorized,  or  rather  it  would  be  illegal,  to 
arrest  or  attempt  to  arrest  for  an  offense  not 
committed  in  the  presence  of  the  ofllcer,  un- 
less there  was  some  other  reason  for  which 
the  law  would  authorize  an  arrest  to  be  made^ 
or  an  attempt  to  be  made,  without  a 
warrant  or  a  process  of  law  for  making 
such  arrest  While  that  is  true^  if  an 
ordinance  of  a  city  or  town  be  Yioiated 
by  a  person,  and  it  should  be  reported  to  an 
ofllcer  that  such  ordinance  had  been  violated, 
or  that  there  had  been  a  violation  of  a  cer- 
tain ordinance  by  a  person,  and  such  perscm 
should  be  attempting  to  flee,  and  make  his 
escape,  then  such  ofiScer  would  have  the  right 
to  proceed  to  make  such  arrest  without  a 
warr^t;  and  if,  in  doing  so,  tbe  person  so 
fleeing  resists  arrest  and  with  a  deadly  weap- 
on attempts  to  take  the  offlcer's  life,  he  would 
be  guilty  of  an  assault  with  intent  to  commit 
murder."  It  is  evident  from  an  analysis  of  this 
instruction  that  the  court  meant  that  the  power 
of  arrest  without  a  warrant  could  belawfolly 
exercised  by  a  marshal,  where  the  offender 
was  attempting  to  escape.  The  language 
used  in  the  beginning  implied  an  unqualified 
power  of  arrest  without  a  warrant  and  might 
have  misled  the  Jury.  Construing  the  whole 
charge  complained  of  as  lan  instruction  that 
an  ofllcer  without  a  warrant  may  arrest  an 
offender  who  is  endeavoring  to  escape,  we 
think  it  was  unauthorized  by  the  facts.  A 
reference  to  the  statement  of  facts  will  dis- 
close that  the  defendant  at  the  time  of  the 
shooting,  was  not  attempting  to  escape,  nor 
was  he  at  the  time  trying  to  elude  arrest  by 
flight  On  the  contrary,  what  the  defendant 
then  did  was  to  resist  arrest  If  the  marshal 
could  lawfully  arrest  without  a  warrant  the 
defendant  could  not  legally  interfere  with 
the  ofiicer  in  the  discharge  of  his  duty. 

The  trial  Judge  was  evidently  of  the  opin- 
ion that  under  the  circmnstanoea  detailed 
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by  the  marsbax,  upon  whose  testhnony  the 
state  relied  for  a  conviction,  he  was  Justified 
in  attempting  to  arrest  the  defendant  with- 
out a  warrant,  inasmuch  as  the  defendant 
had  taken  to  flight  when  first  approached  hy 
the  officer.  Exception  is  taken  to  the  fol- 
lowing charge  upon  this  subject:  "Now,  if 
you  helieve  from  the  facts  of  this  case  that 
this  defendant,  Oscar  Porter,  had  violated 
some  of  the  penal  ordinances  of  the  town 
of  Lumpkin,  Mr.  Bell,  and  if  he  was  then 
in  the  presence  of  or  in  sight  of  the  defend- 
ant, and  the  defendant  attempted  to  flee, 
evade  an  arrest  by  escape,  the  city  marshal 
would  have  thev  right  to  proceed  to  make 
that  arrest  without  waiting  to  get  any  due 
process  of  law  for  the  purpose  of  doing  so; 
and  if,  in  his  endeavor  to  make  that  arrest 
under  those  circumstances  without  any  war- 
rant, the  defendant  should  resist  him  and 
attempt  to  take  his  life,  as  charged  in  the 
Indictment,  he  would  be  without  justiflcation 
in  doing  so,  and  the  jury  would  be  authorized 
to  so  find— «  verdict  flnding  the  defendant 
guilty."*  The  complaint  made  of  this  charge 
Is  that  it  did  not  correctly  state  the  law 
applicable  to  the  case,  in  that  it  amounted 
to  an  instruction  that  the  ''marshal  could 
arrest  the  defendant  upon  mere  request  or 
demand,  without  a  warrant  or  process,"  pro- 
vided the  defendant  saw  the  party  report 
him  or  demand  his  arrest  for  a  past  offense, 
and  that,  if  the  defendant  attempted  to  pre- 
vent such  arrest  by  flight,  his  mere  effort 
to  prevent  such  arrest  would  authorize  his 
subsequent  arrest;  that  the  charge  assumed 
there  had  been  a  violation  of  a  municipal 
ordinance  by  the  defendant,  although  there 
was  no  evidence  that  this  was  true;  and 
that  the  charge  excluded  from  the  considera- 
tion of  the  jury  the  question  whether  or  not 
there  was  any  sufficient  legal  excuse  for  not 
obtaining  a  warrant  before  undertaking  to 
make  the  arrest  Other  instructions  to  the 
jury  are  excepted  to  on  the  ground  that  they 
likewise  presented  to  the  jury  a  theory  of 
the  case  not  authorized  by  the  evidence  and 
the  law  applicable  thereto.  These  excep- 
tions to  the  charge  of  the  court  seem  to  call 
for  a  somewhat  extended  review  of  the  law 
relating  to  the  right  of  a  municipal  peace 
officer  to  arrest,  without  warrant,  a  person 
who  may  have  committed  a  violation  of  a 
municipal  ordinance  not  in  the  immediate 
or  constructive  presence  of  the  officer. 

At  common  law  certain  officers  were  au- 
thorized to  arrest  without  warrant  under 
peculiar  circumstances.  Hale  says:  •'There 
are  certain  officers  and  ministers  of  public 
justice  that  virtute  officii  are  empowered  by 
law  to  arrest  felons,  or  those  that  are  sus- 
pected of  felony ;  and  that,  before  conviction, 
and  also  before  indictment  And  these  are 
under  a  greater  protection  of  the  law  in 
execution  of  this  part  of  their  office  upon 
these  two  accounts:  (1)  Because  they  are 
persons  more  eminently  trusted  by  the  law, 
as  hi  many  other  acts  incident  to  their  office^ 


so  in  this;  (2)  because  they  are  by  law  pun- 
ishable, if  they  neglect  their  duty  in  it  And 
therefore  it  is  all  the  reason  that  can  be 
that  they  should  have  the  greatest  protec- 
tion and  encouragement  in  the  due  execution 
of  their  office,  since  their  actings  herein  are 
not  arbitrary,  but  necessary,  duties — ^not 
permissions — ^and  under  severe  punishments 
in  their  neglect  thereof.  And  hence  it  is 
that  these  officers  that  are  thus  intrusted 
may,  without  any  warrant,  but  from  them- 
selves, arrest  felons  and  those  that  are  prob- 
ably suspected  of  felonies;  and,  if  they  be 
assaulted  and  killed  in  the  execution  of  their 
office,  it  is  murder.  And,  on  the  other  side, 
if  persons  that  are  pursued  by  these  officers 
for  felony  or  the  just  suspicion  thereof— nay 
for  breach  of  the  peace  or  just  suspicion 
thereof — as  night  walkers  or  persons  unduly 
armed,  shall  not  yield  themselves  to  these 
officers,  but  shall  either  resist  or  fly  before 
they  are  apprehended,  or,  being  apprehended, 
shall  rescue  themselves  and  resist  or  fly, 
so  that  they  cannot  be  otherwise  appre- 
hended, and  are  upon  necessity  slain  therein 
because  they  cannot  be  otherwise  taken,  it 
is  no  felony  in  these  officers  or  their  assist- 
ants that  upon  inevitable  necessity  they  kill 
them,  though  possibly  the  parties  killed  are 
innocent,  for  by  their  resistance  against  the 
authority  of  the  king  in  his  officers  they 
draw  their  own  blood  upon  themselves.  The 
officers  that  I  herein  principally  intend 
are  (1)  justices  of  the  peace,  (2)  sheriffs,  (3) 
coroners,  (4)  constables,  (5)  watchmen.  And 
when  I  mention  these  I  also  include  all  that 
come  to  their  aid  and  assistance;  for  every 
man  in  such  cases  is  bound  to  be  aiding  and 
assisting  these  officers,  upon  their  charge 
and  summons,  in  preserving  the  peace 
and  apprehending  of  malefactors,  especially 
felons."  2  Hale's  P.  C.  85,  86.  The  term 
''policeman"  has  been  held  to  be  the  legal 
equivalent  of  "watchman"  at  common  law, 
with  respect  to  the  power  to  arrest  without 
warrant  State  v.  Evans  (Mo.)  61  S.  W.  590, 
84  Am.  St  Rep.  669.  Section  896  of  our 
Penal  Code  of  1895  is  a  codification  of  the 
common  law  on  the  subject  of  arrest,  with, 
perhaps,  a  slight  enlargement  of  the  power 
of  arrest  That  section  reads  as  follows: 
"An  arrest  may  be  made  for  a  crime  by  an 
officer,  either  under  a  warrant,  or  without 
a  warrant  if  the  offense  is  committed  in 
his  presence,  or  if  the  offender  is  endeavoring 
to  escape,  or  for  other  cause  there  is  likely 
to  be  a  failure  of  justice  for  want  of  an 
officer  to  issue  a  warrant."  In  Thomas  v. 
State,  91  Ga.  206,  18  S.  E.  305,  and  in  Brooks 
V.  State,  114  Ga.  6,  39  S.  E.  877,  it  was  held 
that  this  section  was  applicable  to  munici- 
pal peace  officers,  such  as  policeman  or  town 
marshal. 

The  law  is  very  jealous  of  the  liberty  of 
the  citizen.  In  proportion  as  the  offense  is 
less  serious,  the  greater  the  formality  pre- 
scribed for  the  exercise  of  the  power  to  de- 
prive the  citizen  of  his  liberty.    If  the  of- 
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fense  be  a  felony,  an  arrest  may  be  made  by 
a  private  person  or  an  officer  without  a  war- 
rant, if  the  citizen  suspected  of  the  felony 
is  endeavoring  to  escape;  but,  if  the  offense 
be  a  misdemeanor,  then,  even  before  an  officer 
will  be  authorized  to  arrest,  he  must  bring 
himself  within  the  exception  provided  in 
Pen.  Code  1895,  §  896.  It  has  been  held  that 
the  prosecution  of  one  charged  with  the 
violation  of  a  municipal  ordinance  is  not 
a  "criminal  case,"  within  the  meaning  of 
that  clause  of  our  Constitution  which  pre- 
serves the  right  of  trial  by  jury.  Williams 
V.  City  Council,  4  Ga.  509 ;  Floyd  v.  Conmiis- 
sioners,  14  Ga.  854,  58  Am.  Dec.  559.  On  the 
other  hand,  such  a  prosecution  has  been  held 
to  be  a  "criminal  case,"  within  the  meaning  of 
the  statute  providing  within  what  time  a 
bill  of  exceptions  must  be  tendered  and  sign- 
ed. Barnett  v.  Atlanta,  109  Ga.  166,  84  S. 
E.  322.  But  whether  the  violation  of  a 
municipal  ordinance  be  a  crime  in  the  usual 
sense  of  the  term  or  merely  an  offense  against 
the  public,  to  be  known  by  some  more  ap- 
propriate name,  the  citizen  cannot  be  de- 
prived of  his  liberty  because  of  his  infraction 
of  the  ordinance,  unless  at  common  law  he 
was  liable  to  arrest,  or  the  power  to  arrest 
is  given  by  statute.  Under  the  citation  from 
Hale,  the  power  to  arrest  for  such  a  minor 
offense  without  a  warrant  did  not  exist  at 
common  law.  Therefore  It  must  depend  upon 
statute,  and  there  is  no  statute,  of  which  we 
are  aware,  authorising  a  municipal  police 
officer  to  make  an  arrest,  save  in  compliance 
with  the  terms  of  the  above-cited  section 
of  our  Penal  Code.  As  to  the  right  to  ar- 
rest without  a  warrant,  under  the  common 
law  or  the  charter  power  conferred  upon  a 
municipality,  see  Voorhees  on  Arrest,  §  112 
et  seq.,  and  McQulllin  on  Munic  Ord.  §  806. 
That  the  infraction  of  a  municipal  ordi- 
nance may  not  amount  to  either  a  felony  or 
a  misdemeanor,  but  is  merely  to  be  regarded 
as  a  violation  of  a  municipal  precept  touch- 
ing appropriate  and  becoming  conduct  on  the 
part  of  the  citizen,  does  not  dispense  with 
the  requirements  of  the  law  with  regard  to 
issuing  a  warrant  for  his  apprehension. 
That  he  has  committed  a  very  slight  off^ise 
affords  no  reason  for  treating  him  as  a 
criminal  who  has  forfeited  his  personal  right 
of  liberty,  and  who  may  therefore  be  arrested 
without  any  formality  whatever.  The  sug- 
gestion may  be  made  that  It  is  inconvenient 
or  impracticable  to  procure  a  warrant  before 
making  the  arrest  of  such  an  offender,  es- 
pecially in  a  large  city  where  there  would  be 
difficulty  in  ascertaining  his  whereabouts 
and  serving  a  warrant  upon  him.  But  the 
obvious  reply  to  this  suggestion  is  that  our 
General  Assembly  has  not  as  yet  seen  fit  to 
authorize  police  officers  to  deprive  a  citizen 
of  his  liberty  at  their  own  time  and  pleasure 
upon  bare  suspicion  or  upon  mere  informa- 
tion that  he  has  been  guilty  of  the  violation 
of  an  ordinance  of  the  municipality.  Again, 
It  may  be  said  that  in  incorporating  certain 


towns  and  cities  no  provision  has  been  made 
by  the  Legislature  for  the  Issuing  of  warrants 
for  the  apprehension  of  offenders  against 
municipal  ordinances.  If  tliis  be  true  In 
point  of  fact,  then  the  effect  of  such  omis- 
sion would  be,  not  to  abrogate  the  genial 
law  on  the  subject  of  arrest  or  to  deprive  the 
citizen  in  any  measure  of  his  right  of  per- 
sonal liberty,  but  to  afford  the  municipality 
no  means  of  bringing  the  offender  to  acoonnt 
other  than  those  for  which  the  general  law 
makes  provision.  The  courts  cannot  under- 
take to  supply  the  omissions  of  the  legisla- 
tive department  of  the  state,  but  are  bound 
to  enforce  the  law  as  they  find  It 

So  far  as  the  town  of  Lumpkin  is  concern- 
ed, the  somewhat  recent  act  whereby  It  was 
granted  a  new  charter  unquestionably  con- 
fers upon  the  mayor  the  power  to  issue  war- 
rants for  the  apprehension  of  persons  char- 
ged with  a  violation  of  the  ordinances  of  that 
town.  Acts  1902,  p.  492,  S  9.  In  Williams 
V.  Sewell,  121  Ga.  665,  49  8.  E.  782,  this 
court  held  that  "A  municipal  charter  which 
imposes  upon  the  mayor  the  duty  of  seeing 
that  the  ordinances  of  the  town  are  faith- 
fully executed,  and  confers  upon  him  juris- 
diction to  try  all  persons  charged  with  violat- 
ing such  ordinances,  authorizes  the  mayor  to 
issue  a  warrant  for  the  arrest  for  trial  of 
one  charged  with  the  violation  of  an  ordi- 
nance ;  and  this  Is  true,  notwithstanding  the 
charter  does  not  in  express  terms  authorize 
the  mayor  to  issue  a  warrant  for  such  pur- 
pose." So,  it  would  seem,  there  was  not 
"likely  to  be  a  failure  of  Justice  for  want  of 
an  officer  to  issue  a  warrant*';  the  mayor 
being  in  town,  though  *'at  home,  sick."  That 
he  was  so  incapacitated  by  his  illness  as  not 
to  be  able,  on  the  afternoon  of  the  arrest 
or  upon  the  following  day,  to  attend  to  of- 
ficial business,  does  not  appear.  The  name 
and  identity  of  the  accused  were  known. 
Haste  was  not  Imperative  Certain  it  is 
that  the  arresting  officer  did  not  undertake 
to  make  the  arrest  because  of  the  Imprac- 
ticability of  getting  the  mayor  to  issue  a 
warrant,  because  he  did  not  pretend  that 
he  based  his  right  to  apprehend  the  defend- 
ant upon  any  such  ground.  The  case  ap- 
pears to  have  been  tried  upon  the  theory  that 
the  officer  had  a  right,  without  a  warrant, 
to  arrest  the  defendant  as  an  offender  who 
was  seeking  to  escape  from  Justice,  not  ono 
who  had  merely  evaded  an  illegal  arrest  in 
the  first  instance  and  who  had  afterwards 
resisted  with  unlawful  force  a  renewal  of 
the  officer*B  unautliorized  attempt  to  place 
him  in  custody. 

The  charge  of  the  court  was  not  adjusted 
to  the  facts  brought  to  light  by  the  evidence. 
So  far  as  appears,  the  defendant  never  mani- 
fested any  intention  of  leaving  the  communi- 
ty or  going  beyond  the  corporate  limits  of 
the  town.  He  refused  to  stop  when  ordered 
by  the  marshal  to  do  so,  and  evaded  the  at- 
tempted illegal  arrest  by  running  off  in  the 
direction  of  his  home.    Some  half  or  three- 
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quarters  of  an  hour  afterwards  he  again  ap- 
peared on  the  public  square,  thereby  nega- 
tiving any  impression  the  marshal  may  have 
had  that  he  intended  to  become  a  fugitive 
from  Justice.  When  first  approached  by  the 
marshal,  the  defendant  could  either  have  re- 
sisted the  unlawful  arrest  by  the  use  of 
all  necessary  force  or  have  avoided  the  at- 
tempted arrest  by  running  away  from  the 
officer.  Thomas  v.  State,  91  Oa.  205,  206, 
18  8.  E.  305.  He  chose  the  latter  alterna- 
tive and  successfully  eluded  arrest  After 
arming  himself  with  a  gun  he  reappeared 
on  the  public  square.  With  what  intention 
does  not  affirmatively  appear.  He  was  not 
an  "eecape,"  nor  was  he  making  any  attempt 
then  to  escape,  but  was  quietly  sitting  down 
and  conversing  with  some  other  negroes. 
When  the  officer  suddenly  confronted  him, 
he  immediately  shot  at,  but  missed,  him. 
He  may  have  intended,  when  he  returned 
with  his  gun,  to  resist  any  renewed  attempt 
to  arrest  him;  but  he  Indicated  no  intention 
to  become  a  fugitive  from  Justice  until  he 
committed  the  grave  offense  of  unlawfully 
shooting  at  the  officer. 

The  court  was  requested  to  charge  the 
Jury  that  "every  man,  however  guilty,  has 
the  right  to  shun  an  illegal  arrest  by  flight; 
and  when  an  attempted  arrest  is  illegal,  and 
the  defendant  prevents  such  illegal  arrest 
by  flight,  the  exercise  of  this  right  of  flight 
should  not  and  would  not  subject  him  to  be 
arrested  as  a  fugitive  endeavoring  to  escape." 
This  request  was  pertinent  to  the  case,  and 
should  have  been  given,  for  the  Jury  should 
have  been  instructed  that  the  evasion  of 
the  illegal  arrest  which  the  defendant  ac- 
complished by  running  away  from  the  officer 
when  flrst  approached  by  him,  about  sun- 
down, did  not  render  the  defendant  a  fugitive 
from  Justice  whom  the  officer  might  there- 
after arrest,  without  a  warrant,  as  an  "es- 
cape," whenever  and  wherever  the  officer 
might  flnd  him.  If  one  accused  of  a  misde- 
meanor or  a  violation  of  a  municipal  ordi- 
nance may  oppose  an  Illegal  arrest  with  com- 
mensurate resistance,  or  by  flight,  it  would 
be  begging  the  question  to  say  that  an  eva- 
sion of  an  illegal  arrest  by  flight  would  au- 
thorize his  arrest  as  a  fugitive  endeavoring 
to  escape. 

In  granting  a  new  charter  to  the  town  of 
Lumpkin  in  1902  the  General  Assembly  pro- 
vided that  the  mayor  should  "have  control 
of  the  marshal  and  his  duties  and  of  all  spe- 
cial officers"  appointed  for  any  purpose,  and 
that  he  might  "cause  the  arrest  and  deten- 
tion of  all  rioters  and  disorderly  persons  in 
said  town  before  Issuing  his  warrant  there- 
for." Acts  1902,  p.  492.  But  the  marshal 
was  not  clothed  with  any  authority  In  the 
matter  of  arrest,  in  addition  to  that  he  might 
exercise  under  the  general  law,  while  not 
acting  in  concert  with  or  under  any  specific 
orders  from  the  mayor.  It  is  not  to  be  pre- 
sumed   the    General    Assembly    was    unac- 


quainted with  the  general  law  on  the  subject 
of  arrest,  or  acted  unadvisedly  in  ignorance 
of  the  local  conditions  in  that  town,  when 
the  above-mentioned  provision  was  made 
with  respect  to  the  circumstances  under 
which  the  formality  of  issuing  a  warrant 
could  be  dispensed  with.  We  must  be  con- 
tent with  the  scheme  for  bringing  petty 
offenders  to  Justice  which  the  Legislature 
has,  in  its  wisdom,  seen  fit  to  adopt. 

2.  To  slay  an  officer  who  is  without  au- 
thority of  law  to  make  an  arrest  for  a  mis- 
demeanor, where  the  motive  of  the  slayer 
is  merely  to  avoid  an  illegal  arrest,  would 
be  manslaughter  and  not  murder.  Groom 
V.  State,  85  Ga.  718,  11  S.  E.  1035,  21  Am. 
St.  Rep.  179;  Williford  v.  State,  121  Ga. 
176,  48  S.  E.  962.  While  one  who  has  com- 
mitted a  misdemeanor  may  use  proportionate 
force  in  resistance  to  an  illegal  arrest,  yet, 
if  the  means  employed  to  prevent  his  de- 
tention are  disproportionate  to  the  effort 
made  to  take  him  into  custody,  such  dispro- 
portionate resistance  is  unlawful;  and,  if 
such  unlawful  resistance  culminates  in  a 
homicide,  the  party  seeking  to  avoid  arrest 
'is  guilty  of  voluntary  manslaughter.  If  he 
fires  at  the  arresting  officer  with  a  gun  and 
misses  him,  and  such  resistance  is  unneces- 
sary to  defend  himself  from  an  illegal  ar- 
rest, the  offense  is  no  more  than  an  unlaw- 
ful shooting  at  another,  not  in  his  defense, 
and  does  not  amount  to  an  assault  with  in- 
tent to  murder.  Thomas  v.  State,  supra. 
From  the  evidence  it  appears  that  the  mar- 
shal attempted  no  bodily  harm  in  bringing 
about  the  arrest  of  the  defendant,  and  that 
the  defendant's  firing  at  him  with  a  deadly 
weapon  was  without  excuse.  The  defend- 
ant claimed  in  his  statement  that  the  dis- 
charge of  the  grnn  was  accidental.  The  mar- 
shal's testimony  indicated  that  it  was  in- 
tentionally discharged  at  him.  Accordingly 
the  case  made  out  by  the  evidence  was  one 
of  unlawfully  shooting  at  another,  while  the 
defendant's  statement  presented  the  defense 
of  accidental  shooting.  The  verdict  of  the 
Jury,  finding  the  defendant  guilty  of  the 
offense  of  assault  with  intent  to  murder,  was 
wholly  unauthorized. 

3.  The  ordinance  of  the  town,  defining 
disorderly  conduct  and  prescribing  the  duties 
of  the  marshal,  were  relevant,  as  showing 
the  authority  of  the  marshal  to  make  ar- 
rests for  misconduct  such  as  he  was  inform- 
ed the  defendant  was  guilty  of.  But,  while 
the  marshal  had  authority  to  make  arrests 
for  violations  of  the  ordinances,  he  could 
not  lawfully  make  an  arrest  without  a  war- 
rant, save  under  the  circumstances  enumer- 
ated In  the  Code  section  above  cited.  The 
purpose  of  that  section  Is  to  guard  the 
citizen  against  summary  apprehension  for 
a  petty  offense  not  committed  in  the 
presence  of  the  arresting  officer,  and  with 
the  commission  of  which  he  is  not  charged 
under  oath  by  the  person  who  makes  com- 


288 


62  SOUTHEASTERN  REPORTER. 


(Ga. 


plaint  to  tbe  officer,  when  the  circumstances 
are  not  such  as  to  Justify  an  arrest  without 
first  procuring  a  warrant 

Judgment  rev^ersed.  All  the  Justices  con- 
curring, except  BECK,  J.,  not  presiding. 

LUMPKIN.  J.,  with  whom  CANDLER,  J., 
Joins  (concurring  specially).  I  concur  in  the 
Judgment  granting  a  new  trial  in  this  case, 
but  I  am  unable  to  concur  in  all  of  the  rea- 
soning on  which  this  Judgment  is  based. 
The  charge  of  the  presiding  Judge  clearly 
contained  one  or  more  errors  which  neces- 
sitate the  granting  of  a  new  trial.  A  patent 
error  consisted  in  submitting  to  the  Jury  for 
determination  whether  the  defendant  had 
in  fact  violated  some  of  the  penal  ordinances 
of  the  town  of  Lumpkin,  when  there  was 
no  evidence  whatever  that  he  had  done  so. 
The  proof  on  this  subject  was  merely  that 
the  marshal  had  been  informed  that  such 
a  violation  bad  taken  place. 

Somewhat  greater  latitude  Is  allowed  in 
regard  to  arresting  for  a  felony  than  for 
a  misdemeanor,  but  I  am  not  prepared  to 
concur  in  the  Idea  that  greater  formality 
is  required  In  arresting  violators  of  municlc 
pal  ordinances  than  criminals,  under  the 
state  law.  This  is  not  directly  stated  to  be 
the  rule  In  the  opinion  of  the  majority,  but 
the  reasoning  seems  to  lead  to  that  result 
The  legislative  intent  appears  to  be  that 
under  some  circumstances  arrests  for  dis- 
orders may  be  made  without  a  warrant 
Thus,  In  reference  to  towns  and  villages  for 
which  Incorporation  is  provided  in  Pol. 
Code  1895,  §  683,  It  Is  declared  (section  705) 
that  it  shall  be  the  duty  of  the  mayor  to 
see  that  the  peace  and  good  order  of  the 
town  or  village  are  preserved,  and  that 
persons  and  property  therein  are  protected, 
and  to  this  end  he  may  cause  the  arrest 
or  detention  of  all  riotous  and  disorderly 
persons  in  the  town  or  village  before  is- 
suing his  warrant  therefor.  The  charter  of 
the  town  of  Lumpkin  contains  a  similar 
provision.  The  charter  of  Temple  contains 
authority  to  the  clerk  to  Issue  certain  writs, 
including  warrants,  though  not  mentioned 
In  Williams  v.  Sewell,  121  Ga.  665,  49  S.  E. 
732.  See  Acts  1901,  p.  658,  i  23.  By  Pen. 
Ck)de  1895,  ^  902,  conductors  of  passenger 
trains  are  Invested  with  powers  of  police 
officers  while  on  duty,  and  authorized  to 
detain  persons  guilty  of  disorderly  conduct 
on  the  train,  and  have  them  delivered  to 
the  proper  authorities  for  trial  as  soon  as 
practicable.  In  McRae  v.  Americus,  59  Ga. 
168,  27  Am.  Rep.  390,  Bleckley,  J.,  said: 
"Police  ordinances  are  at  once  family  rules 
on  a  large  scale  and  state  laws  on  a  small 
scale.  ♦  •  •  In  a  city,  we.  think,  a  man 
may  fight  in  a  way  to  violate  an  ordinance, 
without  being  guilty  of  an  assault  and  bat- 
tery.''  In  Queen  v.  Atlanta,  59  Ga.  323. 
Jackson,  J.,  said,  in  a  concurring  opinion: 
"To  hold  a  police  court  to  strict  pleading 
would  be  to  destroy,   almost,   If  not  alto- 


gether, Its  usefulness.**  See,  also,  Johnson 
V.  Americus,  46  Ga.  80;  Floyd  v.  Eatonton, 
14  Ga.  354,  58  Am.  Dec.  559;  Williams  ▼. 
Augusta,  4  Ga.  509;  Hood  v.  Von  Glahn,  88 
Ga.  414.  14  S.  E.  564;  Littlejohn  v.  Stella, 
123  Ga.  427,  51  S.  E.  390.  A  policeman  per- 
forms the  duty  of  arresting,  both  for  of- 
fenses against  the  state  and  those  against 
municipal  ordinances.  He  partakes  both  of 
the  nature  of  a  constable  and  a  watchman 
at  common  law,  with  such  added  powers  as 
may   result  from  legislation. 

As  to  the  right  to  arrest  without  a  war- 
rant at  common  law,  and  as  to  night  watch- 
men, see  4  Bl.  Com.  292;  2  Hale*s  P.  a  98. 
The  decisions  cited  from  this  state  In  the 
majority  opinion  arose  in  cases  of  arrests 
for  offenses  against  the  state,  but  if  section 
896  of  the  Penal  Oode  of  1895  Is  to  be  treat- 
ed as  applying  to  arrests  by  policemen  or 
marshals  for  violation  of  municipal  ordi- 
nances, and  as  impliedly  requiring  a  war- 
rant, that  section  authorizes  such  an  ar- 
rest without  a  warrant  "if  the  offense  1b 
committed  In  his  presence,  or  the  offender 
is  endeavoring  to  escape,  or  for  other  cause 
there  Is  likely  to  be  a  failure  of  Justice  for 
want  of  an  officer  to  Issue  a  warrant**  A 
policeman  under  city  ordinances  is  as  much 
under  the  protection  of  the  law  in  making 
an  arrest  as  any  public  officer.  Johnson 
V.  State,  30  Ga.  42a  The  expression  "in 
his  presence"  does  not  necessarily  mean  in 
his  sight  In  Ramsey  ▼.  State,  92  Ga.  53, 
17  S.  E.  613,  It  was  held  that  "an  officer 
may  arrest  without  warrant  for  wife-beat- 
ing. If  he  arrives  at  the  scene  during  the 
progress  of  or  Immediately  after  the  beat- 
ing; he  being  attracted  thereto  by  the  noise 
of  the  disturbance  or  the  outcry  of  the 
woman."  In  Brooks  v.  State,  114  Ga.  6, 
39  S.  B.  877,  it  was  held  that  "if  a  police- 
man, at  a  late  hour  of  the  night  hear  a 
pistol  shot  within  two  blocks  of  his  beat 
and  immediately  thereafter  discover  a  man 
running  from  the  direction  of  the  shot  and 
towards  him,  he  has  a  right  to  arrest  him 
without  a  warrant"  In  Harrell  v.  State, 
75  Ga.  842,  it  was  held  that  "policemen  ought 
to  assist  each  other  in  arrests,  and,  when 
one^  hails  another  to  stop  a  man  running 
to  a  bridge  which  carries  him  into  another 
Jurisdiction,  it  Is  the  duty  of  that  other  to 
seize  and  arrest  the  fugitive."  In  Thomas 
V.  State,  91  Ga.  204,  18  S.  Ew  305,  the  evi- 
dence  of  the  policeman  was  that  he  was 
called  to  arrest  the  accused  by  an  old  wo- 
man who  kept  a  boarding  house  on  the 
comer  of  Oak  and  Third  streets,  in  the 
city  of  Macon,  whose  name  he  did  not  know 
or  had  forgotten ;  that  she  stated  to '  him 
that  the  accused  had  broken  into  her  trunk 
and  had  taken  $29  and  a  few  cents,  and 
a  coat;  that  she  described  the  accused,  and 
said  she  wished  the  policeman  to  look  out 
for  him;  and  that  this  was  about  three 
hours  after  the  property  had  been  stolen. 
The  court  charged:    "If  you  believe  ftom 
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the  evidence  that  the  ofiQcer  had'  been  noti- 
fied to  look  out  for  him  as  a  thief,  and  that 
eyenlng  he  approached  to  arrest  him,  and 
the  defendant  fled  before  the  officer  drew 
the  weapon  and  without  endeavoring  to 
attack  the  defendant  in  any  way,  the  de- 
fendant, while  fleeing  and  the  officer  pur- 
suing, drew  the  pistol  and  fired  upon  him, 
and  you  believe  the  pistol  was  a  weapon 
likely  to  produce  death,  you  would  be  au- 
thorized to  convict  him  of  assault  with 
intent  to  murder."  It  was  held  that  **this 
charge  assumes  that  the  facts  enumerated 
would  constitute  probable  cause  for  making 
the  arrest  without  a  warrant,  whereas 
they  might  or  might  not;  and  whether  they 
would  or  would  not  would  be  for  the  de- 
termination by  the  Jury  in  the  light  of  all 
the  circumstances  attending  the  case,  in- 
cluding the  facilities  for  obtaining  a  war- 
rant according  to  the  spirit  of  section  4723 
of  the  CJode."  Thus,  where  it  was  attempt- 
ed to  make  an  arrest  for  the  violation  of  a 
criminal  law  of  the  state,  it  was  held  that 
the  Jury  should  determine  whether  there 
was  probable  cause  for  making  the  arrest 
without  a  warrant 

In  the  present  case  I  am  of  the  opinion 
that  there  was  sufficient  evidence  to  authorize 
the  Judge  to  submit  to  the  Jury  whether  the 
offender  was  endeavoring  to  escape,  or  f6r 
any  cause  there  was  likely  to  be  a  failure  of 
Justice  for  the  want  of  an  officer  to  issue  the 
warrant  if  indeed  the  warrant  was  neces- 
sary. There  was  evidence  to  show  that, 
when  complaint  was  made  to  the  marshal 
of  the  town,  the  accused  saw  what  was  oc- 
curring and  began  to  leave ;  that  when,  the 
marshal  approached  him,  he  ran  away  and 
could  not  be  overtaken.  If  it  should  appear 
that  one  is  guilty  of  disorderly  conduct  in 
violation  of  a  municipal  ordinance,  and,  up- 
on seeing  a  policeman  or  the  town  marshal 
approaching  leaves  the  scene,  starts  in  a 
walk,  breaks  into  a  run,  and  finally  escapes 
from  sight  in  the  gathering  gloom  of  the 
evening  by  running,  so  that  he  cannot  be 
found  for  the  time  being,  it  seems  to  me  that 
it  may  well  be  submitted  to  a  Jury  whether 
he  was  endeavoring  to  escape.  It  is  true 
that  the  defendant  obtained  his  gun,  and 
about  a  half  or  three  quarters  of  an  hour 
later  in  the  evening  was  found  on  the  public 
square,  where  he  attempted  to  kill  the 
marshal  when  the  latter  appeared  coming 
around  the  comer.  The  mere  fact  that  he 
did  not  leave  town  itf  not  conclusive  that  he 
was  not  attempting  to  escape.  Very  often 
the  more  populous  centers  afford  a  better 
means  of  hiding  and  escaping  from  Justice 
than  the  sparsely  settled  country ;  nor  Is  the 
fact  that  he  obtained  his  gun  and  was  seen 
on  the  public  square  such  conclusive  proof 
that  he  did  not  Intend  to  escape  as  to  au- 
thorize this  court  to  assume  the  functions 
of  a  Jury  and  determine  that  fact  It  may 
be  suggested  that  It  was  Illogical  for  him 
to  return  to  the  public  square,  if  he  intended 
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to  escape  altogether,  and  that  so  doing  in- 
dicated that  the  intention  was  only  to  escape 
from  illegal  arrest  To  borrow  the  thought 
of  a  great  Jurist  it  is  illogical  to  commit 
crime ;  and,  if  one  does  an  illogical  thing,  it 
is  not  surprising  that  he  does  it  in  an  illog- 
ical way,  or  acts  illogically  afterwards;  The 
fact  that  the  man  ran  and  escaped  from 
something  is  unquestionable.  Whether  his 
purpose  was  to  escape  altogether  from  ar- 
rest or  whether  it  was  only  to  evade  an  il- 
legal method  of  arrest,  may  well  be  left  to 
the  Jury.  This  court  may  take  Judicial  cog- 
nizance of  many  things,  but  I  do  not  think 
that  we  can  take  cognizance  of  whether  a 
fleeing  violator  of  law  Intends  to  escape 
from  arrest  or  only  from  illegal  arrest. 
Generally  violators  of  law  who  flee  are  more 
interested  In  escaping  arrest  than  in  the 
question  whether  the  officer  is  acting  with 
due  formality,  or  whether  the  arrest  is  to 
be  classifled  as  legal  or  illegal.  In  many 
Instances  of  the  commission  of  disorder,  when 
the  peace  officer  appears,  the  guilty  parties 
immediately  cease  their  violation  of  law 
and  walk  or  run  away.  Strictly  speaking, 
the  offense  is  often  not  committed  under 
the  eye^  or  in  the  immediate  presence  ot 
the  officer.  But  the  gathered  crowd  is  there. 
The  disorder  is  going  on  until  he  appears 
or  Is  sent  for.  Perhaps  there  are  visible 
evidences  of  a  breach  of  the  peace  or  of  dis- 
order abandoned  at  his  approach,  and  sure- 
ly the  perpetrators  will  not  be  allowed  to 
escape  on  the  theory  (determined  by  the 
court,  not  the  Jury)  that  they  were  running 
away  from  the  scene  of  the  offense  lest 
they  be  arrested  without  a  warrant  To 
lay  down  such  a  rule  would  be  to  largely 
destroy  the  efficiency  of  peace  officers. 
While  illegal  arrests  are  to  be  discounte- 
nanced, and  are  no  more  approved  by  me 
than  by  my  Brethren,  yet  I  think,  under  the 
evidence  in  this  case,  it  was  proper — certain- 
ly if  the  offense  had  been  proved  to  have 
been  committed  by  the  defendant — ^to  submll 
to  the  Jury  whether  he  was  escaping,  and 
whether  the  officer  rightly  undertook  to  ar- 
rest him  without  a  warrant 


(124  Ga.  899) 

PROVIDENT    SAVINGS    LIFE    ASSUR. 
SOa  V.  GEORGIA  INDUS- 
TRIAL OO. 

(Supreme  Oourt  of  Georgia.    Nov.  20,  1905.) 

1.   MOBTOAOBS— COVENANTS—INSUBANCB. 

A  covenant  in  a  security  deed  that  the  bor- 
rower is  "to  keep  the  improvements  on  said 
premises  insured  m  company  or  companies  ac- 
ceptable to  [the  lender]  against  loss  or  damage 
by  fire/'  in  a  stated  amount,  and  "also  to  fully 
insure  all  buildings  to  be  erected  on  the  premis- 
es [thereby]  conveyed,  with  loss,  if  any,  pay- 
able to"  the  lender,  is  not  a  covenant  to  pay  m 
advance  the  insurance  premiums.  If  the  bor- 
rower procures  the  issuance  of  insurance  poli- 
cies on  his  own  credit,  and  delivers  them  to 
the  lender  agreeably  to  his  obligation,  the 
covenant  to  keep  insurance  la  not  broken  until 
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the    insurance    policies    are    canceled    by    the 
insurance   company. 

2.  INSUBAWCE— Policy— -CANC5ELLATION. 

Where  the  policy  stipulation  was  that  It 
could  be  "canceled  at  any  time  by  the  company 
by  ffiring  five  days'  notice  of  such  cancellation, 
and  in  the  "loss  payable  clause'*  it  was  pro- 
vided that  the  company  reserved  the  right  to 
"cancel  this  policy  at  any  time,  as  provided  by 
its  terms,  but  in  such  case"  the  policy  should 
"continue  in  force  for  the  benefit  only  of  the 
[lender]  for  ten  days  after  notice  to  the  [lender] 
of  such  cancellation,"  when  it  should  cease,  and 
that  the  insurance  company  should  "have  the 
right,  on  like  notice,  to  cancel  this  agreement'' 
relatively  to  the  insured,  the  policy  could  not 
be  canceled  by  the  insurance  company  without 
giving  the  five  days'  notice  to  the  insured. 

3.  MOBTOAGB — ^ACCELESATINO  DEBT. 

A  provision  in  a  security  deed  for  acceler- 
ating the  maturity  of  the  debt  should  not  be 
so  construed  as  to  work  hardship  on  the  borrow- 
er, where  there  has  been  a  bona  fide  effort  on 
his  part  to  comply  with  his  covenant,  and  the 
circumstances  are  such  that  his  efforts  at  com- 
pliance were  apparently  acceptable  to  the  lend- 
er. In  such  a  case,  when  there  has  been  no 
waiver  of  the  covenant  by  the  lender,  good  faith 
requires  that  he  should,  before  undertaking  to 
enforce  the  provisions  of  the  deed  accelerating 
the  maturity  of  the  debt  for  noncompliance 
with  the  terms  of  the  covenant,  afford  to 
the  borrower  a  reasonable  opportunity  to  fully 
meet  his  obligations  thereunder. 
(Syllabus  by  the  Court.) 

Error  from  Superior  CJourt,  Pulton  CJounty ; 
J.  T.  Pendleton,  Judge. 

Action  by  the  Georgia  Industrial  Oompany 
against  the  Provident  Savings  Life  Assur- 
ance Society.  Judgment  for  plalntUf,  and 
defendant  brings  error.    Affirmed. 

On  March  25,  1904,  the  Georgia  Industrial 
Company  borrowed  $40,000  from  the  Provi- 
dent Savings  Life  Assurance  Society,  giving 
its  promissory  note  for  that  sum,  payable 
three  years  after  date,  and  secured  by  a 
loan  deed  covering  a  tract  of  land  in  Han- 
cock county.  This  deed  contained  the  fol- 
lowing covenants:  (1)  So  long  as  the  In- 
debtedness, or  any  part  thereof,  remained 
unpaid,  the  borrower  was  to  pay  all  taxes, 
etc,  and  agreed  "to  keep  the  Improvements 
on  said  premises  Insured  In  company  or  com- 
panies acceptable  to  [the  lender]  against  loss 
or  damage  by  fires  or  lightning,  In  the 
sum  of  at  least  thlrteeen  thousand  dollars 
($13,000),  and  also  to  fully  Insure  all  build- 
ings to  be  erected  on  the  premises  hereby 
conveyed,  with  loss,  If  any,  payable  to**  the 
lender  or  Its  assigns,  "as  their  interest  may 
appear,  and  that  any  tax  assessment  or 
premium  of  Insurance  not  paid  when  due" 
might  be  paid  by  the  lender  or  Its  assigns, 
and  any  sum  so  paid  should  be  added  to 
the  amount  of  the  principal  debt,  and  should 
draw  interest  from  the  time  of  the  pay- 
ment at  the  rate  of  8  per  cent  per  annum, 
and  be  covered  by  the  security  of  this 
deed.  (2)  The  borrower  further  covenanted 
and  agreed  that,  "in  case  of  any  default 
In  the  due  payment  of  interest  upon  said 
principal  debt  at  and  when  the  same  shall 
become  due,  or  the  due  performance  of  any 
of  the  covenants  herein  expressed  to  be  per- 


formed by  the  [borrower],  and  a  continuance 
of  said  default  for  a  period  of  ninety  days, 
the  said  principal  note,  together  with  any 
and  all  sums  paid  for  account  of  the  [bor- 
rower], in  accordance  with  the  provisions 
above  set  forth,"  should,  at  the  option  of 
the  lender  or  Its  assigns,  "then  and  thereby 
became  due  and  payable  forthwith,  with  ac- 
crued interest  and  all  expenses  and  costs 
of  collection,"  etc. ;  time  being  of  the  essence 
of  this  contract  (8)  In  case  the  debt  se- 
cured by  this  deed  should  not  be  paid  when 
it  became  due  "by  maturity  in  due  course, 
or  by  reason  of  a  default  as  above  pro- 
vided," then  the  lender  or  its  assigns  might 
"enter  upon  said  premises,  and  collect  the 
rents  and  profits  thereof,  and  [might]  sell 
the  said  property  at  auction,  at  the  usual 
place  for  conducting  sales  at  the  courthouse 
in  the  town  of  Sparta,  In  Hancock  county. 
In  said  state,  to  the  highest  bidder  for  cash, 
first  giving  four  weeks'  notice  of  the  time, 
terms,  and  place  of  such  sale,  by  advertise- 
ment once  a  week  in  the  newspaper  In  which 
the  sheriff's  advertisements  for  Hancock 
county  are  published ;  all  other  notice  being 
hereby  waived"  by  the  borrower.  In  Jan- 
uary, 1905,  the  Provident  Savings  Life  Assur- 
ance Society  gave  notice  to  the  Georgia  In- 
dustrial Company  of  Its  election  to  call  the 
loan,  claiming  that  the  covenant  respecting 
the  keeping  up  of  Insurance  and  the  Im- 
provements upon  the  premises  covered  by 
the  loan  deed  had  been  broken,  and  that 
the  default  had  continued  for  a  period  of 
more  than  90  days.  Shortly  thereafter  the 
assurance  society  took  steps  to  exercise  the 
power  of  sale  conferred  upon  It  by  the  loan 
deed,  and  advertised  the  property  for  sale 
on  the  7th  day  of  April,  1905.  On  Aprtl  Sth 
the  Georgia  Industrial  Company  filed  a  peti- 
tion to  enjoin  this  proposed  sale  of  the  prop- 
erty, alleging  in  Its  petition  that  there  had 
been  no  default  arising  out  of  a  failure 
on  its  part  to  comply  with  Its  covenants 
under  the  loan  deed,  and  that  the  assurance 
society  was  proceeding  without  right  to  ex- 
ercise the  power  of  sale  therein  provided 
for.  The  court  Issued  a  rule  nisi,  and  on 
the  Interlocutory  hearing  passed  an  order 
enjoining  the  sale.  To  the  granting  of  this 
temporary  Injunction  the  assurance  society 
excepts. 

W.  H.  Burwell  and  Jas.  H.  Gilbert  for 
plaintiff  In  error.  Walter  McEhreath*  for 
defendant  In  error. 

EVANS,  J.  (after  stating  the  foregoing 
facts).  1.  It  appears  that  shortly  after  the 
loan  was  negotiated,  the  Georgia  Industrial 
0)mpany  delivered  to  the  assurance  society 
certain  insurance  policies,  amounting  In  the 
aggregate  to  $13,000,  containing  a  stipulation 
that  any  loss  sustained  thereunder  should 
be  payable  to  the  assurance  society  as  its 
Interest  might  appear.  Some  of  these  poli- 
cies were  Issued  by  a  firm  of  insurance 
agents  without  requiring  the  Georgia  Indus- 
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trial  Company  to  first  pay  the  premiums, 
thereon.  Subsequently  repeated  demands 
were  made  upon  It  to  pay  these  premiums* 
which  the  company  neglected  to  do.  On  July 
12,  1904,  the  insurance  agency  notified  a  rep- 
resentative of  the  assurance  society  that  the 
efforts  made  to  collect  the  past-due  premiums 
on  these  policies  had  wholly  failed,  and 
that  the  companies  Issuing  the  policies  had 
determined  to  cancel  them  for  this  reason. 
Th«  representative  of  the  assurance  society 
requested  the  Insurance  agency  to  abstain 
from  taking  such  action,  and  agreed  In  be- 
half of  his  principal  that  It  '^would  hold 
Itself  responsible  for,  and  would  pay,"  the 
premiums  on  these  policies,  and  also  the 
renewal  premium  on  another  of  the  policies, 
which  would  expire  on  August  4,  1904,  and 
which  he  requested  the  Insurance  agency  to 
have  "renewed  in  due  course  for  the  b^e- 
flt  or*  the  assurance  society.  The  Insur- 
ance agency  assented  to  this  proposal,  and 
refrained  fr<»i  canceling  the  policies  for 
nonpayment  of  premiums,  relying  upon  the 
promise  made  by  the  representative  of  the 
assurance  society  that  it  would  assume  re- 
sponsibility for  the  payment  of  premiums. 
Neither  the  Insurance  agency  nor  any  rep- 
resentative of  the  assurance  society  notified 
the  Georgia  Industrial  Company  of  this  un- 
derstanding and  agreement  On  July  29th  the 
Insurance  agency  addressed  a  letter  to  the 
president  of  that  company,  giving  notice  that 
one  of  the  policies  would  expire  on  August 
4th  and  requesting  him  to  fill  out  and  re- 
turn an  Inclosed  application  for  Its  renewal. 
The  president  of  the  company  did  so,  the 
policy  was  accordingly  renewed,  and  the  in- 
surance agency  thereafter  called  on  the  com- 
pany for  payment  of  the  renewal  pre- 
mium of  $170  and  accepted  from  it  a  partial 
payment  of  $100  thereon.  Subsequently  the 
Insurance  agency,  despairing  of  being  able  to 
collect  from  the  Georgia  Industrial  Company 
the  unpaid  premiums  on  policies  issued  to 
it,  called  on  the  assurance  society  for  pay- 
ment of  the  same,  and  payment  thereof  was 
made  by  it  through  Its  representative  on 
January  23,  1905.  Between  July  12,  1904, 
and  the  end  of  the  year,  its  local  repre- 
sentative had  been  from  time  to  time  ad- 
vised by  the  Insurance  agency  of  its  un- 
successful efforts  to  collect  these  premiums, 
and  reminded  that  the  policies  were  being 
k^t  in  life  In  reliance  upon  the  promise 
made  in  behalf  of  his  principal  that  payment 
by  it  would  be  made  when  required  by  the 
Insurance  companies.  He  regarded  the  con- 
tinued failure  on  the  part  of  the  Georgia  In- 
dustrial Company  to  pay  the  insurance  pre- 
miums as  amounting  to  a  breach  of  Its  cove- 
nant to  keep  the  Improvements  on  the  premises 
covered  by  the  loan  deed  insured  as  therein 
stipulated,  and  accordingly,  on  January  16, 
1905,  gave  written  notice  to  that  company  that, 
inasmuch  as  it  had  failed  to  comply  with  this 
covenant,  the  assurance  society  had  elected  to 
exo'cUe  its  option  to  declare  the  loan  to 


be  due  and  payable  forthwith,  and  that  the 
company  would  "also  be  held  accountable 
for  all  premiums  of  fire  insurance  paid  and 
to  be  paid  by  the  society  in  connection  with 
this  matter."  So  far  as  appears,  this  was 
the  first  Intimation  the  Georgia  Industrial 
Company  had  that  the  assurance  society  had 
entered  into  any  agreement  with  the  insur- 
ance agency  with  respect  to  the  payment  of 
premiums.  As  late  as  January  3,  1905,  the 
company  was  advised  by  a  letter  written 
by  the  secretary  of  the  assurance  society, 
and  sent  from  its  office  in  New  York,  that 
one  of  the  policies  would  expire  on  the  15th 
of  that  month,  and  that  the  society  would 
be  ''pleased  to  receive  a  renewal  of  the 
same,  or  other  acceptable  Insurance,  on  or 
before  that  date.''  The  assurance  society 
now  insists  that  the  Georgia  Industrial  Com- 
pany failed  to  keep  up  the  required  amount 
of  fire  Insurance  in  compliance  with  its  cove- 
nant, and  that  its  default  in  this  respect 
dates  from  the  12th  day  of  July,  1904,  since 
which  time  the  requisite  amount  of  insur- 
ance has  been  kept  in  life  solely  by  reason 
of  the  society's  agreement  to  pay  premiums, 
and  not  upon  the  faith  of  any  credit  ex- 
tended to  the  company  by  the  Uisurance 
companies  or  their  agents. 

The  policies  of  insurance  which  were  i»- 
sued  to  the  Georgia  Industrial  Company 
were  not  invalid  or  Ineffectual  because  of 
the  nonpayment  of  any  premium,  and  could 
not  become  so  until  the  Insurance  companies 
canceled  them  pursuant  to  the  terms  therein 
expressed.  When  the  insurance  companies 
issued  these  policies  without  demanding  pay- 
ment in  advance  of  the  premiums,  they  be- 
came immediately  binding.  Their  delivery 
to  the  Insured  or  its  creditor  at  the  instance 
of  the  insured  was  equivalent  to  an  express 
waiver  of  prepayment  of  premiums.  The 
insurance  companies  could  thereafter  cancel 
the  policies  only  upon  the  terms  and  con- 
ditions of  the  contract  with  the  insured  as 
expressed  in  the  policies.  Each  of  them 
contained  this  stipulation:  "This  policy 
shall  be  canceled  at  any  time  by  the  com- 
pany by  giving  five  days'  notice  of  such 
cancellation."  In  the  "loss  payable  clause" 
it  was  provided  that:  "The  company  re- 
serves the  right  to  cancel  this  policy  at  any 
time,  as  provided  by  its  terms;  but  in  such 
case  this  policy  shall  continue  In  force  for 
the  benefit  only  of  the  society  for  ten  (10) 
days  after  notice  to  the  society  of  such  can- 
cellation, and  shall  then  cease,  and  this  in- 
surance company  shall  have  the  right,  on 
like  notice,  to  cancel  this  agreement"  Un- 
der the  terms  of  the  policy.  If  there  had 
been  no  ''loss  payable  clause"  attached,  the 
giving  to  the  insured  of  five  days'  notice 
of  intention  to  cancel  was  a  condition  pre- 
cedent to  the  cancellation  of  the  policy. 
Where  there  la  a  "loss  payable  clause,"  and 
it  is  sought  only  to  cancel  this  clause,  ten 
days'  notice  must  be  given  to  the  party  to 
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whom  the  loss  Is  made  payable.  If  the  com- 
pany desires  to  cancel  the  policy  in  its  en- 
tirety, both  as  to  the  insured  and  as  to  the 
party  who  holds  it  as  security,  five  days' 
notice  is  required  to  be  given  to  the  insured, 
and  ten  days'  notice  to  the  person  named  in 
the  "loss  payable  clause."  No  notice  of  an 
intention  to  cancel  any  of  the  policies  was 
ever  given  to  the  Georgia  Industrial  Com- 
pany prior  to  the  date  on  which  the  as- 
surance society  announced  its  election  to 
call  the  loan.  The  evidence  warranted  the 
conclusion  that,  up  to  that  date  at  least, 
the  insured  was  under  the  bona  fide  belief 
that  the  policies  were  still  in  force  and  were 
being  kept  in  life  upon  the  faith  of  the  credit 
extended  to  it  by  the  insurance  companies 
through  their  agents.  The  notification  given 
to  the  assurance  society  by  the  insurance 
agency  of  an  intention  to  cancel  the  policies 
for  nonpayment  of  premiums  was  not  notice 
to  the  insured;  and  the  agreement  between 
the  assurance  society  and  the  insurance 
agency  that,  upon  the  assurance  of  the  pay- 
ment of  premiums  by  the  society,  the  policies 
would  not  be  canceled,  could  in  no  wise  affect 
the  rights  of  the  insured  under  the  policies, 
the  insured  not  being  a  party  to  this  agree- 
ment and  being  wholly  ignorant  of  such  an 
arrangement  The  policies  of  insurance  evi- 
denced what  was  in  the  nature  of  a  tripar- 
tite contract,  and  two  of  the  parties  thereto 
could  not,  by  any  such  secret  understanding 
between  them,  deprive  the  other  party  to 
the  contract  of  any  benefit  assured  to  him 
thereunder.  Otherwise,  it  would  be  within 
the  power  of  a  mortgagee  and  an  insurance 
company  to  secretly  terminate  the  insurance 
and  declare  a  default  in  a  covenant  by  the 
insured  to  keep  np  insurance  on  the  mort- 
gaged property,  when  by  the  very  terms  of 
the  insurance  contract  a  default  had  not 
occurred.  The  borrower's  covenant  was  to 
keep  the  improvements  on  the  premises  in- 
sured, not  to  pay  the  insurance  premiums 
in  advance.  If  the  borrower  procured  the 
insurance  in  accordance  with  the  terms  of 
this  covenant,  the  covenant  was  not  broken 
because  the  insurance  companies,  after  ex- 
tending credit  to  the  borrower,  instead  of  ex- 
acting cash  payment  of  the  premiums,  be- 
came dissatisfied  because  payment  was  un- 
duly deferred  and  expressed  to  the  lender  an 
intention  to  cancel  the  policies  for  nonpay- 
ment of  premiums.  The  insurance  com- 
panies had  the  right  to  cancel  the  policies 
upon  giving  to  the  insured  five  days'  notice 
of  an  intention  to  do  so;  but,  until  this 
notice  was  given  the  insured,  the  policies 
were  binding  on  the  insurance  companies, 
and  afforded  to  the  lender  all  the  protection 
with  which  they  would  have  surrounded  the 
lender  had  payment  of  the  premiums  been 
made  in  advance.  As  no  notice  of  an  In- 
tention to  cancel  the  policies  was  given 
to  the  insured,  they  remained  of  force,  in- 
dependently of  the  secret  understanding  be- 


tween the  insurance  agency  and  the  lender, 
up  to  the  time  the  loan  was  called  on  Janu- 
ary 16,  1905.  The  lender  could  not  proceed 
to  sell  the  property  pledged  as  security  for 
the  loan  under  the  power  of  sale  contained 
in  the  loan  deed  until  a  default  in  keeping 
up  the  insuriince  had  occurred  and  had  con- 
tinued for  a  period  of  90  days.  The  borrow- 
er was  not  in  default  because  of  nonpayment 
of  insurance  premiums  when  the  loan  waa 
called,  and  yet  the  property  was  advertised 
for  sale  April  7,  1905,  less  than  90  days  aft- 
er the  insured  for  the  first  time  was  inform- 
ed of  the  lender's  undertaking  to  guaranty 
payment  of  the  insurance  premiums  if  the 
companies,  which  had  extended  credit  to 
the  borrower  therefor,  would  refrain  from 
canceling  any  of  the  policies  and  keep  them 
In  force  for  the  benefit  of  the  lender.  The 
court  below,  therefore,  rightly  held  that  the 
failure  on  the  part  of  the  insured  to  pay  the 
insurance  premiums  did  not  constitute  a 
continuing  breach  of  the  covenant  to  keep 
the  improvements  on  the  premises  insored 
for  the  protection  of  the  lender. 

2.  The  borrower's  covenant  was  to  keep  op 
insurance,  in  an  amount  not  less  tlian  $18,* 
000,  for  the  benefit  of  the  lender,  on  the  im* 
provements  upon  the  premises  described  In 
the  loan  deed.  These  improvements  were  not 
of  such  value  as  to  enable  the  borrower  to 
secure  insurance  thereon  for  that  amount, 
and  the  lender  did  not,  therefore.  Insist  upon 
a  literal  compliance  with  the  covenant  On 
the  contrary,  the  lender,  with  knowledge  that 
certain  buildings  belonging  to  the  borrower 
were  located  on  the  right  of  way  of  a  railway 
company,  and  not  upon  the  premises  covered 
by  the  loan  deed,  accepted  policies  of  Insor- 
ance  taken  out  on  these  buildings  for  the 
lender's  protection,  and  treated  the  insurance 
thus  effected,  in  addition  to  that  represented 
by  other  policies  tendered  at  the  same  time, 
as  amounting  to  a  substantial  compliance 
with  the  terms  of  the  covenant  Strict  com- 
pliance therewith  was  therefore  waived.  One 
of  the  policies  delivered  by  the  Georgia  In- 
dustrial Company  to  the  assurance  society 
was  taken  out  on  a  dwelling  house  which  was 
neither  located  on  the  premises  covered  by  the 
loan  deed  nor  erected  on  land  to  which  the 
company  had  title.  The  policy  stipulated 
that  it  was  to  be  regarded  as  void  if  the  in- 
sured did  not  have  the  title  in  fee  to  the  land 
on  which  the  building  was  located.  The 
assurance  society  contends  that,  at  the  time  it 
accepted  this  policy  as  security,  it  believed  the 
house  was  located  on  the  premises  included  in 
the  security  deed,  and  that  its  discovery  that 
the  dwelling  house  was  located  on  other  land 
was  made  pending  the  present  litigation. 
It  further  insists  that  as  this  policy  was  in- 
cluded among  those  making  up  the  total 
amount  of  insurance  covenanted  to  be  effected 
and  maintained,  and  as  this  policy  was  void 
from  its  inception  and  afforded  the  society  no 
protection,  the  covenant  bf  the  Georgia  In- 
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dustrial  Ck>mpany  has  neyer  been  kept,  either 
literally  or  substantially.  It  is  not  denied 
that  the  land  on  which  this  house  was  built 
Is  not  embraced  in  the  tract  described  in  the 
security  deed,  nor  that  the  fee-simple  title  to 
the  land  is  in  one  other  than  the  insured. 
But  evidence  was  submitted  in  behalf  of  the 
company  authorizing  a  finding  that  it  had  an 
Insurable  interest  in  the  house,  and  that  it 
acted  in  good  faith  in  effecting  insurance 
thereon  and  tendering  the  policy  to  the  lender 
in  an  effort  to  comply  substantially  with  the 
covenant  to  keep  the  improvements  on  the 
premises  described  in  the  loan  deed  insured 
to  an  amount  not  less  than  $13,000.  The 
president  of  the  Georgia  Industrial  Company 
deposed  that,  from  certain  facts  narrated  by 
him,  he  inferred  that  the  assurance  society 
had  knowledge  concerning  the  true  location  of 
this  dwelling  house.  The  evidence  offered  in 
this  connection  was  not  such  as  to  warrant 
the  conclusion  that  the  assurance  society  had 
actual  knowledge  of  the  fact  that  the  house 
was  not  located  on  the  premises  included  in 
the  loan  deed,  but  was  sufficient  to  support 
the  finding  of  the  court  that  the  insurance  on 
this  house  was  effected  in  good  faith  by  the 
borrower  in  a  bona  fide  effort  to  insure  the 
lender  against  possible  loss.  The  manifest 
purpose  of  the  covenant  to  ^eep  the  improve- 
ments on  the  premises  insured  was  for  the 
better  securing  of  the  loan.  If,  in  a  bona  fide 
effort  to  comply  substantially  with  this  obliga- 
tion, the  covenantor,  acting  under  the  belief 
that  the  lender  had  signified  a  willingness  to 
waive  a  strict  compliance  with  the  covenant, 
which  was  impossible  of  literal  performance, 
tendered  to  the  lender  a  policy  taken  out  on  a 
building  in  which  the  covenantor  had  an  in- 
surable interest,  but  which  was  not  located  on 
the  premises  described  in  the  loan  deed,  nor 
on  land  to  which  the  covenantor  had  a  fee- 
simple  title,  and  the  policy  was  accepted  and 
retained  by  the  lender  without  knowledge  of 
the  facts,  and  with  no  intention  to  waive  any 
right  under  the  covenant,  good  faith  on  the 
part  of  the  lender  would  require  that  it 
should,  upon  discovery  that  the  policy  af- 
forded it  no  protection,  return  the  policy  to 
the  covenantor  and  afford  it  an  opportunity  to 
substitute  acceptable  insurance,  before  arbi- 
trarily declaring  that  the  covenantor  was  in 
default  and  demanding  an  immediate  pay- 
ment of  the  loan.  The  contract  contemplated 
that  the  borrower  should  effect  insurance 
which  was  acceptable  to  the  lender.  The  time 
for  rejecting  policies  of  insurance  which  were 
not  acceptable  was  when  the  policies  were 
tendered  to  the  lender  in  an  effort  by  the 
borrower  to  comply  with  the  terms  of  the 
covenant.  So  long  as  the  assurance  society 
retained  the  policy  taken  out  on  the  dwelling 
house,  the  Georgia  Industrial  Company  might 
well  asstune  that  the  former  recognized  that 
there  had  been  a  substantial  compliance  with 
the  terms  of  the  covenant.  Of,  course,  the 
assurance  society,  by  retaining  the  policy  in 
ignorance  of  the  true  state  of  facts,  did  not 


waive  its  right  to  exact  compliance  with  the 
covenant;  but,  when  it  discovered  that  the 
policy  of  insurance  in  its  possession  was  upon 
property  not  included  in  the  loan  deed,  it 
should  have  promptly  offered  to  return  the 
policy  and  made  demand  upon  the  covenantor 
to  substitute  therefor  a  policy  which  was  ac- 
ceptable, unless  the  Georgia  Industrial  Com- 
pany had  by  deception  and  artifice  perpetrat- 
ed an  actual  fraud  upon  it  by  inducing  it  to 
accept  the  xK>licy  in  the  first  instance,  and  was 
therefore  knowingly  and  deliberately  in  de- 
fault from  the  beginning  of  the  transaction. 
The  court  below  expressly  ruled  that,  so  far 
as  this  branch  of  the  case  was  concerned,  it 
should  be  made  to  turn  upon  the  question  of 
the  good  faith  of  the  Georgia  Industrial  Com- 
pany in  effecting  this  particular  insurance, 
and  tendering  the  poliqy  to  the  assurance 
society.  While  provision  for  accelerating  the 
maturity  of  a  secured  debt  was  not  generally 
to  be  regarded  as  in  the  nature  of  forfeitures, 
yet  such  provisions  should  not  be  so  con- 
strued as  to  work  hardship  where  there  has 
been  a  bona  fide  effort  to  comply  with  the 
obligations  assumed  by  the  borrower.  Roun- 
savell  V.  Crofoot,  4  IlL  App.  671.  The  pre- 
siding Judge  found  that  the  Georgia  Indus- 
trial Company  had  acted  in  good  faith  in  its 
efforts  to  keep  Its  covenant;  and  he  did  not 
abuse  his  discretion  in  refusing  to  treat  the 
partial  failure  to  comply  therewith,  as  such  a 
default  as  would  give  the  assurance  society, 
an  immediate  right  to  exercise  the  power  of 
sale,  without  offering  to  return  the  policy  ob- 
jected to,  and  affording  the  covenantor  a  rea- 
sonable opportunity  to  substitute  insurance 
which  was  satisfactory. 

Judgment  afi&rmed.    All  the  Justices  con- 
curring. 


(U4  Ga.  68) 
TOWSEND  V.  STATE. 
SAME  V.  BROACH. 
(Supreme   Court   of  Georgia.    Nov.  9,   1905.) 

1.  CoNSTrrunoNAL  Law — Contracp  op   Em- 
ployment— Frauduuent  Breach. 

The  act  approved  August  16,  1903  (Acts 
1908,  p.  90),  entitled  "An  act  to  make  it  illesral 
for  any  person  to  procure  money,  or  other 
thing  of  value  on  a  contract  to  perform  services, 
with  intent  to  defrand,  and  to  fix  the  punish- 
ment therefor,  and  for  other  purposes,"  Is  not 
repugnant  to  the  (jonstitutioti  of  Georgia,  noc 
to  the  Constitution  of  the  United  States,  for 
any  of  the  reasons  assigned  in  the  demurrer 
to  the  accusation  based  upon  a  violation  of 
the  terms  of  said  act. 

2.  Same — Evidengx. 

But,  the  verdict  being  without  evidence  to 
support  it,  the  court  erred  in  not  wanting  a  new 
trial. 
8.  Habeas  Cobptts — Illegal  Detertion. 

Inasmuch  as  the  act  above  referred  to  was 
not  void  as  being  unconstitutional,  the  detention 
of  the  defendant  under  the  sentence  of  the 
court  upon  his  conviction  of  the  offense  of  being 
a  common  cheat  and  swindler  under  the  provi- 
sions of  said  act  was  not  illegaL 
(Syllabus  by  the  Court.) 
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Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Error  from  Superior  Court,  Floyd  Coun- 
ty; Moses  Wright,  Judge. 

Jim  Towsend  was  convicted  of  crime,  ai)d 
brings  error.    Reversed. 

He  also  brings  habeas  corpus  against  T. 
B.  Broach,  jailer.  Judgment  for  defendant, 
and  petitioner  brings  error.    Affirmed. 

H.  F.  Sharp,  for  plaintiff  in  error.  W.  H, 
Ennis,   Sol    Gen.,   for  defendants  In  error. 

BECK,  J.  Towsend  was  accused  of  being 
a  common  cheat  and  swindler  under  the  pro- 
visions of  the  act  approved  August  15,  1903 
(Acts  1903,  p.  90);  the  accusation  charging 
that,  after  having  contracted  to  perform  cer- 
tain services  for  the  prosecutor,  he  procured 
money  and  other  things  of  value  from  him 
with  Intent  not  to  perform  the  services,  "to 
the  loss  and  damage  of"  the  prosecutor.  The 
accused  demurred  to  the  accusation,  on  the 
ground  that  it  did  not  set  out  with  sufficient 
certainty  the  articles  of  merchandise  alleged 
to  have  been  advanced.  He  also  demurred 
on  the  ground  that  the  statute  under  which 
the  defendant  was  accused  was  void,  being 
contrary  to  the  principles  contaii^ed  in  article 
1,  §  1,  par.  17,  of  the  Constitution  of  Georgia, 
as  well  as  contravening  the  federal  Consti- 
tution, and  violating  the  law  in  reference  to 
peonage  as  contained  in  section  5526  of  the 
United  States  Compiled  Statutes  of  1901. 
Both  demurrers  were  overruled,  to  which 
the  defendant  excepted  pendente  lite,  and 
the  case  preceeded  to  a  trial.  Upon  the 
hearing  the  prosecutor  testified  that  under 
the  contract  referred  to  In  the  accusation 
he  was  to  furnish  the  accused  with  25  acres 
of  land  and  a  mule,  the  accused  was  to  fur- 
nish the  labor  and  supplies,  and  they  were 
to  divide  the  proceeds  of  the  crop.  It  was 
further  agreed  that  the  prosecutor  was  to 
procure  the  supplies  for  the  defendant,  and 
that  the  defendant  was  to  pay  him  for  them 
out  of  the  defendant's  share  of  the  crop. 
The  prosecutor  also  testified:  "He  rented 
the  land  from  me,  and  agreed  to  cultivate  the 
land  on  the  halves."  The  defendant  in  his 
statement  contended  that  he  had  rented  the 
land  from  the  prosecutor,  x  and  that,  as  to 
the  money  he  had  gotten  from  the  prose- 
cutor, he  intended  to  work  for  one  Hight  in 
order  to  get  money  with  which  to  pay  It; 
that  he  was  thus  at  work  for  Hight  when  he 
was  arrested.  The  jury  returned  a  verdict 
of  guilty.  The  defendant  made  a  motion  for 
a  new  trial,  upon  the  general  grounds,  and 
because  the  court  refused  written  requests 
to  give  in  charge  the  following:  "A  crop- 
per Is  not  a  hirer  In  the  sense  of  the  statute.** 
"Confinement  in  jail  is  good  and  sufficient 
excuse  for  not  complying  with  his  contract" 
"Before  you  can  convict,  the  state  must  show 
that,  before  the  defendant  was  confined  in 
the  jail  of  Floyd  county,  the  time  had  come 
when  the  money  was  to  be  paid  or  the  labor 


performed."    The  court  overruled  the  mo- 
tion, and  the  defendant  excepted. 

1.  The  contention  of  the  plaintiff  in  error 
that  the  court  erred  in  overruling  his  demur- 
rer upon  all  the  grounds  thereof,  which  are 
substantially  set  forth  above,  is  settled  ad- 
versely to  him  by  the  ruling  of  this  court  In 
the  case  of  Lamar  v.  State,  120  Ga.  312,  47 
S.  E.  958.  The  ruling  in  that  case  is  clearly 
adverse,  also,  to  his  contention  that  the  act 
approved  August  15,  1903  (Acts  1903,  p.  90), 
is  repugnant  to  peonage  statutes,  "for  that 
its  ultimate  object  is  imprisonment  for  debt" 
"It  is  reasonably  clear  that,  in  enacting  the 
statute  now  under  consideration,  the  Legis- 
lative purpose  was  not  to  punish  one  simply 
for  a  failure  to  pay  a  debt,  but  was  to  punish 
the  act  of  securing  the  money  or  property  of 
another  with  a  fraudulent  Intent  not  to  per- 
form the  service,  the  promise  to  do  which 
was  the  consideration  of  such  money  or  prop- 
erty. ♦  ♦  ♦  Our  statute  is  not  subject  to 
such  a  construction."  Lamar  v.  State,  supra; 
Banks  v.  State,  52  S.  E.  74. 

2.  But,  while  the  court  properly  overruled 
the  demurrer  to  the  accusation,  the  conten- 
tion of  plaintiff  in  error,  in  his  motion  for 
a  new  trial,  that  the  verdict  in  the  case  was 
contrary  to  the  evidence  and  to  the  law, 
contains,  as  it  seems  to  us,  an  assignment  of 
error  that  is  meritorious.  Under  the  prose- 
cutor's own  testimony  the  relation  between 
him  and  the  plaintiff  in  error  was  not  one 
of  hirer  and  employ^,  or  of  landlord  and 
cropper,  but  was  that  of  landlord  and  tenant. 
There  is  nothing  in  the  record  to  show  that 
the  relation  of  landlord  and  cropper  existed 
between  the  prosecutor  and  the  accused.  It 
is  true  that  the  prosecutor  did  testify  that 
he  was  "to  furnish  supplies,"  but  in  immedi- 
ate connection  with  this  it  Is  disclosed  that 
he  meant,  'by  the  expression  "furnish  sup- 
plies," that  he  was  to  let  the  defendant  have 
them  on  credit;  the  latter  being  expected  to 
pay  for  them  out  of  his  half  of  the  crop.  That 
the  contract  between  them  was  one  of  rental 
Is  shovn,  also,  very  clearly  by  the  defend- 
ant's statement,  which  is  substantially  in  ac- 
cord with  the  testimony  of  the  prosecutor; 
and  the  court  should  have  granted* a  new 
trial  on  the  ground  that  the  verdict  was  con- 
trary to  law  and  the  evidence.  Except  as  In- 
dicated in  the  above,  no  errors  of  law  were 
committed. 

3.  Subsequently  to  the  conviction  of  the  de- 
fendant, he  filed  his  petition  for  habeas  cor- 
pus against  Broach,  deputy  sheriff  and  jailer 
of  Floyd  county,  alleging  that  his  conviction 
and  the  ensuing  sentence  against  him  were 
void  upon  the  same  grounds  as  those  set 
forth  in  the  demurrer.  The  court  denied  the 
petition  and  refused  the  writ,  to  which  rul- 
ing the  plaintiff  In  error  excepted,  and  by 
writ  of  error  brought  said  ruling  to  this 
court  for  review.  It  follows,  from  what  we 
have  said  in  the  first  division  of  this  opin- 
ion, that  there  was  no  error  in  the  court's 
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action  and  Judgment  upon  tbe  petition  for 
habeaa  corpus. 

Judgment  In  the  one  case  reversed ;  in  the 
other  affirmed.    All  the  Justices  concurring. 


(124  6a.  7S) 


JAMES  ▼.  STATE. 


(Supreme  Ck>urt  of   Georgia.    Not.  0,   1905.) 

1.  Statutes — ^Tttlb  of  Act. 

The  act  of  February  26,  1877  (Acts  1877, 
p.  835),  prohibiting  tbe  sale  of  Intoxicating 
liquors  upon  the  Island  of  St.  Simons,  is  not 
on  constitutional  as  containing  matter  different 
from  that  expressed  in  its  title,  nor  as  referring 
to  two  subject-matters. 

2.  IirroxiOATiNo  Liquobs — ^Repbai.  of  Statute. 

If  there  is  an  irreconcilability  between  tbe 
domestic  wine  act  of  February  27,  1877  (Acts 
1877,  p.  33),  and  the  act  referred  to  in  the  pre- 
ceding note,  the  conflict  extends  only  to  the 
sale  of  that  class  of  wine,  the  sale  of  which  is 
tbe  subject  of  the  general  law,  and  the  local 
act  would  be  unrepealed,  so  far  as  it  related 
to  intoxicating  liquors  other  than  wine  of  tbe 
character  referred  to  In  the  general  law. 
(Syllahoa  by  the  C!ourt.) 

Error  from  Olty  Court  of  Bruns^cfc;  A.  D. 
Gale,  Judge. 

Mimie  James  was  conylcted  of  illegal  sale 
of  intoxicating  liquors,  and  brings  error.  Af- 
firmed. 

The  accused  was  arraigned  upon  an  indict- 
ment in  which  it  was  charged  that  she  ''un- 
lawfully  did   sell   and   barter   intoxicating 
liquors  on  the  Island  of  St  Simons,  in  the 
county  of  Glynn."    The  indictment  was  pre- 
ferred under  an  act  (Acts  1877,  p.  835)  of 
which  the  following  Is  a  copy: 
"An  act  to  prohihit  the  sale  of  intoxicating 
liquors  of  any  and  every  kind  upon  the 
Island  of  St  Simons,  in  the  county  of 
Glynn. 

'^Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  Georgia,  that  from 
and  after  the  passage  of  this  act  it  shall  not 
be  lawful  for  any  person  to  sell,  or  barter, 
In  any  quantity  whateyer,  intoxicating  liquors 
of  any  kind  upon  the  Island  of  St  Simons, 
in  the  county  of  Glynn,  or  upon  any  river, 
creek,  inlet  within  the  boundary  line  of  said 
Island. 

"Sec.  2.  Be  it  further  enacted,  that  any  per- 
son violating  the  first  section  of  this  act  shall 
be  guilty  of  a  misdemeanor,  and,  on  convic- 
tion in  any  court  having  Jurisdiction  of  mis- 
demeanors, shall  be  fined  a  stm:i  not  less  than 
one  hundred  or  more  than  five  hundred  dol- 
lars, in  the  discretion  of  the  court  or  im- 
prisoned at  the  discretion  of  the  court  not 
less  than  two  or  more  than  twelve  months." 

A  demurrer  was  filed,  which  set  up  that 
"the  act  is  unconstitutional:  First  Because 
It  contains  matter  different  from  that  ex- 
pressed in  the  title,  (a)  The  title  refers  to 
a  prohibition  of  the  sale  of  intoxicating 
liquors,  and  the  body  of  the  act  prohibits  not 
only  the  sale,  but  the  barter,  of  such  liquors, 
fb)  The  titie  prohibits  the  sale  upon  the 
Island  of  St  Simons,  in  the  county  of  Glynn, 


and  the  body  of  the  act  prohibits  the  sale 
not  only  upon  the  island,  but  upon  any  river, 
creek,  or  inlet  within  the  boundary  line  of 
said  island,  (c)  The  title  of  the  act  contains 
no  language  indicating  a  purpose  to  make  the 
sale  or  barter  penal,  while  the  body  of  the 
act  makes  such  sale  or  barter  a  misdemeanor. 
Second.  The  act  was  repealed  by  the  domestic 
wine  act  of  1877  (Acts  1877,  p.  33).  Third. 
The  act  contains  two  subject-matters,  the 
sale  and  barter  of  intoxicating  liquors  upon 
the  Island  of  St  Simons,  and  relates  to  the 
sale  and  barter,  not  only  upon  the  island,  but 
upon  streams  within  the  boundary  lines  of 
said  island,  and  provides  a  penalty  for  both 
the  barter  and  the  sale  of  intoxicating  liq- 
uors." The  demurrer  was  overruled,  and  the 
accused  excepted. 

J.  D.  Sparks,  for  plaintiff  in  error.  Jno.  W. 
Bennett  SoL  Gen.,  and  J.  T.  Colson,  for  the 
State. 

COBB,  P.  J.  A  sale  In  its  broadest  sense 
comprehends  any  contract  for  the  transfer 
of  property  from  one  person  to  another  for 
a  valuable  consideration.  (Century  Diction- 
ary; (^In  T.  Ligon,  71  Ga.  694,  51  Am.  Rep. 
28L  It  is  often  used  in  a  more  limited  sense 
as  embracing  only  those  contracts  which  are 
founded  upon  a  money  consideration.  In  an 
act  prohibiting  the  sale  of  Intoxicating  liquors 
the  word  "sale"  is  to  be  construed  in  its 
broad  and  comprehensive  sense,  and  there- 
fore includes  what  is  commonly  known  as 
barter  and  exchange.  McGrader  y.  State, 
88  Ga.  616,  10  S.  B.  281  (5);  Griffin  v.  State, 
115  Ga.  577,  41  S.  B.  097  (4);  Paschal  y.  State, 
10  S.  B.  821,  84  Ga.  326.  The  word  "sale" 
in  the  title  authorized  legislation  upon  the 
subject  of  barter.  The  title  of  the  bill  in- 
dicates a  purpose  to  provide  legislation  pro- 
hibiting the  sale  of  intoxicating  liquors  upon 
the  Island  of  St  Simons.  This  is  sufBciently 
broad  to  authorize  legislation  reaching  every 
part  of  that  island.  That  provision  in  the 
body  of  the  act  which  in  terms  makes  the 
provisions  of  the  act  applicable  to  rivers, 
creeks,  and  inlets  within  the  boundary  line 
of  the  island  is  therefore  within  the  terms 
of  the  titie.  The  titie  does  not  in  terms  refer 
to  a  penalty  to  be  Imposed  for  a  violation 
of  the  provisions  of  the  act  But  the  word 
••prohibit"  which  appears  in  the  title,  Is 
sufficiently  broad  to  authorize  legislation  mak- 
ing penal  the  sale  which  is  prohibited  by 
the  act  The  law  cannot  effectually  prohibit 
an  act  unless  some  penalty  is  Imposed  for 
its  violation.  Without  penalty  there  would 
be  no  effectual  prohibition.  Bven  though  the 
title  omits  the  usual  words  "and  for  other 
purposes,"  a  penalty  for  Its  violation  is 
germane  to  the  scheme  of  the  act  as  Indicated 
by  its  title,  which  is  to  prohibit  the  sale  of 
liquors.  In  Sasser  v.  State,  99  Ga.  54,  25  S. 
B.  619,  the  title  referred  simply  to  prescribing 
the  method  of  granting  licenses  for  tbe  sale 
of  liquor,  and  Increasing  the  fee  for  such 
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licenses,  and  language  of  this  character  was 
not  broad  enough  to  embrace  the  subject  of  a 
penalty  for  the  sale  without  a  license.  The 
act  did  not  contain  two  subject-matters.  The 
subject-matter  of  the  act  was  the  prohibition 
of  the  sales  of  every  nature  and  kind  of  in- 
toxicating liquors  upon  all  of  the  territory 
embraced  within  the  limits  of  the  Island. 
The  subject-matter  of  the  act  was  thus  single; 
and  while  it  dealt  with  both  sale  and  barter, 
and  sales  upon  land  and  sales  upon  water, 
it  was  at  last  merely  an  act  to  prohibit  tbe 
sale  in  all  parts  of  the  island. 

The  act  under  which  the  indictment  was 
preferred  was  approved  February  26,  1877, 
and  the  domestic  wine  act  was  approved  Feb- 
ruary 27,  1877.  The  domestic  wine  act  re- 
lated merely  to  sales  in  quantities  not  less 
than  one  quart  by  manufacturers  of  wine 
made  from  grapes  the  product  of  vineyards 
in  this  state.  If  the  passage  of  this  general 
law  had  the  effect  to  repeal  any  part  of  this 
local  law  for  St  Simons  Island,  it  certainly 
did  not  repeal  it  in  its  entirety.  If  any  part 
of  the  prior  local  act  was  repealed  by  tbe  sub- 
sequent general  law,  only  such  part  was  re- 
pealed as  is  in  irreconcilable  conflict  with  the 
general  law.  The  indictment  was  in  the 
language  of  the  local  act,  and  was  therefore 
a  good  indictment  under  that  act  If  upon 
the  trial  it  should  appear  that  the  accused 
was  a  manufacturer  of  wine  from  grapes, 
within  the  terms  of  tbe  domestic  wine  act 
and  sold  only  tbe  wine  referred  to  in  that 
act  and  in  the  manner  therein  referred  to, 
then  the  question  as  to  whether  the  local  act 
was  repealed,  so  as  to  authorize  the  sale 
of  such  wine,  might  become  material.  But 
if  it  appeared  that  the  accused  sold  intoxica- 
ting liquors  of  a  character  not  referred  to 
in  the  domestic  wine  act  or  if  she  sold  do- 
mestic wine  in  quantities  not  authorized  by 
that  act  she  could  be  pro];>erly  convicted  of  a 
violation  of  the  local  act  The  indictment 
was  not  subject  to  any  of  tbe  objections  set 
up  in  the  demurrer. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

(124  Oa.  75) 

BASS  V.  LAWRENCE. 

(Supreme  Court  of  Georgia.    Nov.  9,  1905.) 

1.  Statutes— Subject-Mattee— Title. 

The  title  of  the  act  approved  December  15, 
1900  (Acts  1900,  p.  345),  to  wit  "An  act  to 
cause  and  establish  a  new  charter  for  the  dty 
of  Milledgeville;  to  establish  the  office  of  re- 
corder ;  to  enlarge  the  jurisdiction  of  the  police 
court;  to  more  accurately  regulate  the  power 
of  the  mayor  and  aldermen  of  said  city  rela- 
tive to  the  public  streets;  to  provide  methods 
of  contesting  elections;  to  coufer  power  upon 
the  mayor  and  aldermen  to  assess  and  collect 
taxes  and  licenses;  to  authorize  condemnation 
of  private  property  for  public  purposes;  to 
authorize  the  establishment  of  a  city  cbain- 
gang;  to  confer  jurisdiction  upon  the  mayor 
and  aldermen  over  the  city  cemetery  and  other 
public  property;  to  regulate  the  establishment 
of  nuisances;  to  authorize  the  collection  of 
gross-sales  tax ;  to  provide  for  support  of  schools 


within  the  limits  of  said  city,  and  for  other 
purposes"— contains  only  one  subject-matter^ 
and  that  is  the  {^ant  of  a  new  charter  to  the 
city  of  Milledgeville,  with  such  incidental  pow- 
ers as  are  germane  to  that  object 
2.  Sams  —  Pbovisiors    Not    Included    in 

Title. 
The  sixt^-fifth  section  of  the  act  (Acts  1000, 
p.  864)  which  provides  that  "all  ordinances 
or  ordinance,  or  any  part,  clause,  or  section 
of  any  act  or  acts  now  in  force  m  said  city» 
which  is  not  In  conflict  with  this  act,  are  here- 
by continued  to  be  a  part  of  the  charter  of  said 
city,  and  are  hereby  declared  of  full  force  and 
effect,"  is  broader  than  the  title  of  the  act, 
and  such  provision  is  void  because  It  is  variant 
from  what  is  expressed  in  the  title. 
8.  Same— Effect. 

But  the  entire  act  is  not  void.  The  re- 
mainder of  the  act  is  complete  in  itself,  and 
capable  of  being  enforced  independently  of  the 
provisions  of  the  sixtv-fifth  scctioii  (Acts  19(X), 
p.  364),  and  is  therefore  valid. 
4.  Municipal  Gobpobations— Police  Goust 

—AuTHOBiTY— Habeas  Gobpub. 

The  police  court  had  full  jurisdiction  to 
enforce  the  ordinances  of  the  city  and  to  im- 
pose sentences  for  their  infraction  and  where 
a  person  pleads  guilty  to  the  violation  of  an 
ordinance  the  validity  of  which  is  not  ques- 
tioned, and  is  in  the  custody  of  the  proper 
officer  by  virtue  of  the  sentence  lawfully  im- 
posed by  the  court,  his  detention  Is  not  illegaL 

(Syllabus  by  the  Gourt.) 

Error  from  Superior  Gourt,  Baldwin  Goxm- 
ty;  H.  G.  Lewis,  Judge. 

Habeas  corpus  proceedings  by  B.  B.  Bass 
against  J.  H.  Lawrence.  From  a  judgment 
remanding  petitioner,  he  brings  error.  Af- 
firmed. 

Hines  &  Vinson,  for  plaintiff  in  error.  J. 
E.  Pottle,  Sol.  Gen.,  and  Allen  &  Pottle*  for 
defendant  in  error. 

EVANS,  X  The  contention  of  the  plaintUT 
in  error  is  that  he  is  illegally  restrained  of 
his  liberty,  for  the  reason  that  the  judgment 
and  sentence  of  the  recorder's  court  of  the 
city  of  Milledgeville  is  void,  because  the  act 
of  the  General  Assembly  granting  a  new 
charter  to  that  city,  approved  December  15, 
1900  (Acts  1900,  p.  345),  is  violative  of  para- 
graph 8, 8  7,  art  3,  oftheGonstitution  of  this 
state  (CJiv.  Code  1895,  S  5771),  in  that  the  act 
contains  matter  which  is  not  expressed  in  its 
caption,  and  also  embraces  two  separate  and 
distinct  subject-matters.  The  title  of  the  act 
is  as  follows:  "An  act  to  cause  and  establish 
a  new  charter  for  the  city  of  Milledgeville; 
to  establish  the  office  of  recorder;  to  enlarge 
the  Jurisdiction  of  the  police  court;  to  more 
accurately  regulate  the  power  of  the  mayor 
and  aldermen  of  said  city  relative  to  the  pub- 
lic streets;  to  provide  methods  of  contesting 
elections;  to  confer  power  upon  the  mayor 
and  aldermen  to  assess  and  collect  taxes  and 
licenses;  to  authorize  condemnation  of  private 
property  for  public  purposes;  to  authorize  the 
establishment  of  a  ci<y  chain-gang;  to  confer 
Jurisdiction  upon  the  mayor  and  aldermen 
over  the  city  cemetery  and  other  public  prop- 
erty; to  regulate  the  establishment  of  nui- 
sances; to  authorize  the  collection  of  gross- 
sales  tax;  to  provide  for  support  of  schools 
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within  the  limits  of  said  city,  and  for  other 
purposes."  The  65th  section  (page  304)  of 
the  act  provides:  *'That  all  laws  contained 
in  the  several  acts  granting  charter  powers 
and  privileges  to  said  city,  or  the  mayor  and 
aldermen  thereof,  and  the  several  acts  amend- 
atory thereof,  and  all  ordinances  or  ordinance, 
or  any  part,  clause,  or  section  of  any  such  act 
or  acts  now  in  force  in  said  city  which  is  not 
in  conflict  with  this  act,  are  hereby  continued 
to  be  a  part  of  the  charter  of  said  city,  and 
are  hereby  declared  of  full  force  and  effect" 
It  is  insisted  that  the  matter  embraced  in 
this  section  is  entirely  distinct  from  the  ob- 
jects of  the  legislation  as  expressed  in  the 
title  of  the  act. 

In  Mayor  of  Macon  v.  Hughes,  110  6a. 
7»5,  36  S.  B.  247,  after  an  elaborate  collation 
and  examination  of  the  previous  adjudica- 
tions of  this  court,  it  was  held  that,  where  the 
title  of  an  act  specifies  some  of  the  objects 
for  which  the  statute  was  passed,  and  con- 
tains the  general  expression  "and  for  other 
purposes,"  any  legislation  could  constitution- 
ally be  embodied  In  the  body  of  the  act 
which  was  germane  to  the  general  subject 
expressed  in  its  title.  If  the  words  "and  for 
other  purposes"  had  been  omitted,  the  matter 
in  the  body  of  the  act  would  be  limited  by 
the  caption.  The  whole  of  the  act  would 
not  b6  void,  but  that  portion  of  the  body 
of  the  act  to  which  no  reference  was  made  in 
the  title  would  fail,  as  being  opposed  to  par. 
8,  f  7,  art  3,  of  the  Constitution.  Sasser  v. 
State,  09  Ga.  54,  25  a  E.  619.  So,  under  the 
constitutional  provision  that  "no  law  or  ordi- 
nance shall  pass  which  refers  to  more  than 
one  subject-matter,  or  contains  matter  differ- 
ent from  what  is  expressed  in  the  title  there- 
of (Civ.  Code  1895,  §  5771),  an  act  may  be 
good  in  part  and  void  in  part,  or  the  act  may 
be  absolutely  Invalid.  If  both  the  title  and 
the  body  of  the  act  contain  separate  and  dis- 
tinct subject-matters,  the  act  will  be  void  in 
Its  entirety,  since  it  would  be  impossible  to 
tell  what  particular  object  rather  than  an- 
other of  those  referred  to  the  legislation  was 
Intended  to  accomplish.  But  if  only  one  sub- 
ject-matter is  covered  by  the  title  of  the  act, 
the  fact  that  matter  not  therein  referred  to 
is  embraced  in  the  body  of  the  act  will  not 
necessarily  render  it  wholly  inoperative.  To 
the  extent  that  certain  provisions  found  in 
the  body  of  the  act  are  not  referred  to  in  its 
title,  it  will  be  unconstitutional.  It  will  be 
operative,  however,  as  to .  those  provisions 
which  are  covered  by  its  title,  if  the  legis- 
lative scheme  will  not  be  defeated  by  the  re- 
jection of  so  much  of  the  matter  embraced  in 
the  body  of  the  act  as  is  not  referred  to  in 
its  caption.  If  the  legislative  Intent,  as  ex- 
pressed in  the  title,  can  be  given  effect  by 
enforcing  such  of  the  provisions  of  the  act 
as  are  referred  to  in  its  caption,  then  the 
enactment  may  be  deemed  complete,  and 
capable  of  enforcement  save  as  to  such  ad- 
ditional provisions  as  render  it  in  part  un- 
constitutlonaL 


It  was  urged  by  counsel  for  the  plaintiff 
in  error  that  this  view  is  antagonistic  to  that 
announced  by  this  court  in  Brieswick  v. 
Brunswick,  51  Ga.  639,  21  Am.  Rep.  240. 
Bven  a  cursory  examination  of  that  case 
will  suf3ce  to  show  that  Chief  Justice  War- 
ner, who  wrote  the  opinion  of  the  court,  did 
not  intend  to  be  understood  as  saying  the 
whole  of  the  act  then  under  consideration 
was  void,  but  only  one  of  its  provisions,  which 
was  not  referred  to  In  its  title.  All  that  was 
decided  was  that  this  provision,  which  was 
similar  to  that  embraced  in  section  65  of 
the  act  creating  a  new  charter  for  the  city 
of  MilledgeviUe,  related  to  a  subject-matter 
different  from  that  referred  to  in  the  title, 
and  that  to  this  extent  the  act  was  Invalid, 
because  violative  of  the  constitutional  inhibi- 
tion above  mentioned.  It  is  manifest  that  the 
court  did  not  undertake  to  hold  that,  be- 
cause the  body  of  the  act  embraced  provisions 
relating  to  more  than  one  subject-matter,  the 
act  was  void  in  its  entirety.  If  such  was  the 
view  entertained  by  the  court,  there  was  no 
occasion  for  the  Chief  Justice  to  take  pains 
to  point  out  that  the  provision  of  the  act 
which  was  declared  to  be  unconstitutional 
was  not  covered  by  the  caption  of  the  act, 
because  not  germane  to  the  purpose  therein 
expressed. 

The  decision  rendered  in  the  Brieswick 
Case  may  be  regarded  as  controlling  in  the 
present  case  in  so  far  as  the  constitution- 
ality of  section  65  of  the  act  now  under  con- 
sideration is  concerned.  But  eliminating  that 
section,  the  act  Is  complete  in  itself,  and  ca- 
pable of  being  enforced  independently  of  the 
provisions  therein  contained.  The  title  of 
the  act  fully  covers  what  is  embraced  in  its 
body  regarding  the  establishment  of  a  police 
court,  to  be  presided  over  by  an  official  known 
as  the  "recorder,"  the  maintenance  of  a 
chain  gang,  and  the  carrying  into  effect  of 
the  various  other  purposes  referred  to  in  the 
caption.  As  to  all  of  these  matters,  the  act 
is  constitutional,  and  it  follows  that  the 
police  court  was  not  without  jurisdiction  to 
enforce  the  ordinance  of  the  city,  or  to  im- 
pose sentence  upon  the  plaintiff  in  error  upon 
his  plea  of  guilty  to  the  charge  of  having 
violated  one  of  them  which  he  recognized  as 
being  valid,  and  the  validity  of  which  he  does 
now  undertake  to  call  into  question.  His 
detention  was  not,  so  far  as  appears,  illegal, 
and  the  court  below  did  not  err  in  refusing 
to  discharge  him  from  custody. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(124  Oa.  78) 

EDWARDS  v.   CITY    OP   ATLANTA. 

(Supreme  Court  of  Georgia.    Nov.  9,  1905.) 

Municipal  Cobporationb  —  Violation  of 
Obdinance— Pboof  of  Venue. 
In  a  proceeding  before  a  recorder's  court  of 
a  city  against  a  defendant  charged  with  Tiolat- 
Ing  a  municipal  ordinance,  it  is  neces»ary  to 
show  the  venue  of  the  offense,  and  this  is  not 
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sufiBdently  done  Dy  showing  that  the  matter 
under  investigation  took  place  at  "Ponce  de 
Leon  Parle" ;  it  not  appearing  from  the  evidence 
whether  or  not  the  place  so  designated  is 
within  the  tract  of  land  described  in  the  act  of 
1877»  by  which  certain  land  was  included  within 
the  corporate  limits  of  the  citv  of  Atlanta  for 
police  purposes.  See  Acts  1817,  pp.  141,  142; 
Code  of  Atianta  1899,  §  1& 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

George  Edwards  was  convicted  of  violat- 
ing an  ordinance  of  the  city  of  Atlanta,  and 
brings  error.    Reversed. 

Jos.  W.  Humphries  and  Jno.  D.  Humphries, 
for  plaintiff  In  error.  J.  L.  Mayson  and 
W.  P.  Hill,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
tbe  Justices  concurring. 


(124  Ga.  7S) 

STARR  V.  CITY  OF  ATLANTA. 
(Supreme  Court  of  Georgia.    Nov.  9,  1905.) 

Municipal   Cobpobations  —  Violatioh   of 

Ordinance. 

This  case  is  controlled  by  the  decision  of 
this  court  in  Edwards  v.  City  of  Atlanta  (this 
day  decided)  52  S.  E.  297. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

John  Starr  was  convicted  of  violating 
an  ordinance  of  the  city  of  Atlanta,  and 
brings  error.    Reversed. 

J.  W.  Humphries  and  Jno.  W.  Humphries, 
for  plaintiff  In  error.  J.  L.  Mayson  and 
W.  P.  Hill,  for  defendant  in  error. 

EVANS,  J.  Judgment  reversed.  All  the 
Justices  concurring. 


(184  Oa.  79) 


BRYAN  v.  STATE. 


(Supreme  Court  of  Georgia.    Nov.  9,  1905.) 

1.  JuBY— Challsnob  to  Abbat. 

A  challenge  to  the  array  is  an  objection 
to  all  the  Jurors  coUectivelv  because  ox  some 
defect  in  the  panel  as  a  whole. 

[Eid.  Note. — For  cases  in  point,  see  voL  81, 
Cent.  Dig.  Jury,  H  541,  543.] 

2.  Same— Chalubnox  to  Poll. 

Where  it  was  contended  that  certain  mem- 
bers of  the  Jury  whose  names  appeared  on  the 
panel  had  Just  before  been  members  of  a  Jury 
who  had  found  a  verdict  of  guilty  against  an- 
other person  charged  with  earning  wnile  play- 
ing in  the  same  game  involved  m  the  charge 
against  the  defendant,  the  point  should  have 
been  raised  by  a  challenge  to  the  polls,  and 
not  to  the  array. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham 
County;  Geo.  T.  Cann,  Judge. 

6.  D.  Bryan,  Jr.,  was  convicted  of  gaming, 
and  brings  error.    Affirmed. 

Bryan  was  charged  with  gaming,  and 
found  guilty.    There  was  direct  evidence  to 


show  his  guilt  He  moved  for  a  new  trial, 
on  the  ground  that  the  verdict  was  con- 
trary to  law  and  evidence,  and  also  because 
the  court  overniled  a  challenge  to  the  array 
of  Jurors  put  upon  him,  on  the  ground  that 
it  did  not  contain  an  impartial  Jury,  be- 
cause of  the  panel  of  24  Jurors  put  upon  him 
10  had  the  same  day  been  members  of  a  Jury 
who  found  against  another  person  a  verdict 
of  guilty  of  the  offense  of  gaming  while  play- 
ing In  the  same  game  involved  In  the  charge 
against  this  defendant.  The  motion  was 
overruled^  and  the  defendant  excepted. 

Twiggs  &  Oliver,  for  plaintiff  In  error. 
W.  W.  Osborne,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  J.  (after  stating  the  facts). 
A  challenge  to  the  array  Is  an  objection  to 
all  the  Jurors  collectively  because  of  some  de- 
fect In  the  panel  as  a  whole.  If  some  of  the 
Jurors  Included  in  the  panel  are  not  Impar- 
tial, this  cannot  be  properly  reached  by  a 
challenge  to  the  array,  but  by  a  challenge  to 
the  polls.  Upon  proper  challenge  of  a  Juror 
on  the  ground  that  be  was  a  member  of  the 
Jury  on  a  previous  trial  Involving  the  same 
transaction,  the  court  will  Investigate  the 
question,  and  if  the  Juror  be  found  incom- 
petent, he  will  be  set  aside  for  cause.  The 
motion  for  a  new  trial  states  that  "for  this 
reason  this  defendant  challenged  the  array 
thus  put  upon  him,  upon  the  ground  that  the 
said  panel  did  not  contain  an  Impartial 
Jury,  and  asked  the  court  to  discharge  said 
ten  Jurors,  and  fill  the  panel  with  ten  im- 
partial Jurors."  But  in  the  order  overrul- 
ing the  motion  for  a  new  trial  the  presiding 
Judge  made  the  following  statement:  *'In 
connection  with  the  additional  grounds  of 
the  motion,  it  Is  proper  to  state  that  the 
challenge  to  the  array  was  oral.  There  was 
no  challenge  to  the  poll,  nor  request  to  ex- 
amine any  Juror  upon  his  voir  dire;  no 
particular  Juror  was  challenged."  It  thus 
appears  that  the  challenge  was  made  to  the 
array.  Instead  of  to  the  polls.  See  Pen. 
Code,  S  972;  Eberhart  v.  State,  47  Ga.  508; 
Blackman  v.  State,  80  Ga.  786,  7  S.  B.  626; 
Schnell  v.  State,  92  Ga.  450,  17  S.  E.  966: 
Thompson  v.  State,  109  Ga.  272,  84  S.  B. 
579;  Teal  v.  State,  119  Ga.  102,  46  S.  B. 
964;  Crew  v.  State,  113  Ga.  645,.. W  S.  B. 
941;  Wells  v.  State,  102  Ga.  668.  29  S.  B. 
442;  Brown  v.  State,  104  Ga.  736,  30  S.  B. 
951;  Lewis  v.  State,  118  Ga.  803,  46  S.  B. 
602;  Rawlins  v.  State  (Ga.)  52  S.  E.  1. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(124  Ga.  SI) 

RALPH  V.  STATE. 

(Supreme  (3ourt  of  Georgia.    Nov.  9,  1905.) 

L  Criminal   Law— Constitution ai.  Rights 
—Confronting  Witnesses. 

The  constitutional  right  of  one  accused  of 
an  offense  against  the  laws  of  this  state  to  be 
confronted  with  the  witnesses  contemplates  that 


Oa.) 


EALPH  T.  STATE. 


29» 


they  shall  be  examined  In  his  presence,  and  be 
subject  to  croisa-ezamination  by  him. 

[Ed.  Note. — For  cases  in  point,  see  yoL  14, 
Gent  Dig.  Criminal  Law,  H  1588-1548.] 

2.  Sams— Deaf  and  Dxtmb  Dbfbnoant. 

Where  a  defendant  is  deaf  and  cannot  hear 
the  evidence  of  the  witnesses  for  the  state^  the 
presiding  ladee  should  permit  some  reasonable 
mode  of  haTing  their  evidence  commonicated 
to  him. 
8.  Sauk— Pbocbdubb. 

Under  the  recitals  of  the  bill  of  exceptions 
and  the  note  of  the  presiding  Judge,  there  was 
no  abuse  of  discretion  in  the  manner  in  which 
this  was  done,  nor  does  it  appear  that  any  in- 
jury resulted  to  the  accused  therefrom. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Dawson;  A.  Bi. 
Raines,  Judge. 

Horace  Ralph  was  convicted  for,  pointing 
a  pistol  at  another,  and  brings  error. 
AfSrmed. 

Ralph  was  tried  in  the  city  court  of  Daw- 
son upon  an  accusation  charging  him  with 
pointing  a  pistol  at  another.  The  bill  of 
exceptions  sets  out  the  contention  of  the 
plaintiff  in  error  in  the  following  language: 
''When  the  case  was  called  for  trial,  defend- 
ant's counsel  stated  in  his  place  that  his 
client  could  not  hear  anything  that  the  wit- 
nesses might  state  in  their  testimony  in  said 
case;  that  the  defendant  could  read  and 
write ;,  and  if  the  testimony  should  be  writ- 
ten out,  the  same  could  then  be  read  and 
understood  by  said  defendant  Counsel  for 
defendant,  in  behalf  of  his  dient,  then  asked 
the  court,  in  view  of  the  situation  and  in 
order  to  give  the  defendant  his  constitutional 
right  to  be  confronted  by  the  witnesses 
testifying  against  him,  to  have  the  evidence 
taken  down  and  furnished  to  the  defendant 
in  writing,  so  that  he  might  read  it,  and 
thus  be  Informed  of  what  the  witnesses  might 
testify  against  him.  The  court  declined  to 
grant  this  request,  stating  that  there  was 
no  official  stenographer,  and  that  there  was 
no  way  to  have  the  evidence  reported.  Coun- 
sel then  Informed  the  court  that  he  could  get 
an  expert  typewriter  to  take  the  evidence 
and  typewrite  it  as  the  witness  testified  on 
the  stand,  and  let  it  be  read  by  the  defend- 
ant, and  thus  acquaint  him  with  the  testi- 
mony. His  honor  then  stated  that  he  could 
not  allow  this  to  be  done,  as  it  would  take 
too  much  time,  and  that  the  only  thing  which 
he  could  allow  would  be  to  let  the  counsel 
write  down  the  testimony  as  the  trial  pro- 
gressed as  usual,  and  give  it  to  his  client  on 
paper  to  be  read  by  him.  The  trial  of  the 
case  then  proceeded  in  the  ordinary  way, 
and  defendant  was  represented  by  only  one 
attorney."  The  presiding  judge  added  tiie 
following  note:  "The  court  allowed  defend- 
ant's attorney  to  write  out  the  evidence  of 
the  witnesses  and  show  to  his  client  The 
court  saw  counsel  writing  and  turn  it  over 
to  defendant  but  does  not  know  what  he 
had  written  for  his  client  to  see."  The  de- 
fendant was  convicted,  and  excepted. 


Jas.  G.  Parks,  for  plaintlfl  in  error.    M. 
J.  Teomans,  for  the  State. 

LUMPKIN,  J.  (after  stating  the  facts). 
Under  the  Constitution  every  person  charged 
with  an  offense  against  the  laws  of  this 
state  should  be  confronted  with  the  wit- 
nesses testifying  against  hini.  Const  art  Ir 
par.  5  (Civ.  Code  1895,  §  5702).  This  provi- 
sion guaranties  that  witnesses  for  the  state 
shall  be  examined  in  the  presence  of  the  ac- 
cused, and  be  subject  to  cross-examination 
by  him.  Confrontation  in  criminal  law  has 
been  defined  to  be  the  act  of  setting  a  wit- 
ness face  to  face  with  the  prisoner,  in  order 
that  the  latter  may  make  any  objection  he 
has  to  the  witness,  or  that  the  witness  may 
Identify  the  accused."  Black's  Law  Diet 
"Confrontation" ;  Anderson's  Law  Diet  "CJon- 
front"  In  Mattox  v.  United  States,  156 
U.  S.  237.  15  Sup.  Ct  337,  89  L.  Ed.  409, 
Mr.  Justice  Brown,  referring  to  a  similar 
provision  in  the  Constitution  of  the  United 
States,  says:  "The  primary  object  of  the 
constitutional  provision  In  question  was  to 
prevent  depositions  or  ex  parte  affidavits, 
suck  as  were  sometimes  admitted  in  dvil 
cases,  being  used  against  the  prisoner  in  lieu 
of  a  personal  examination  and  cross-exami- 
nation of  the  witness,  in  which  the  accused 
has  an  opportunity,  not  only  of  testing  the 
recollection  and  sifting  the  conscience  of  the 
witness,  but  of  compelling  him  to  stand  face 
to  face  with  the  jury,  in  order  that  they  may 
look  at  him,  and  judge  by  his  demeanor  up- 
on the  stand  and  the  manner  In  which  he 
gives  his  testimony  whether  he  is  worthy 
of  belief."  See,  also.  State  t.  Mannion,  19 
Utah,  605,  57  Pac.  642,  46  L.  R.  A.  638,  75 
Am.  St  Rep.  758 ;  Summons  y.  State,  5  Ohio 
St  825.  If  the  accused  be  deaf  or  blind,  this 
will  not  prevent  his  being  subject  to  trial 
because  upon  being  confronted  by  the  wit- 
nesses his  physical  infirmity  will  lessen  his 
capacity  to  utilize  that  right  The  accused 
says  that  he  is  deaf  but  can  read.  Had  he 
been  both  deaf  and  illiterate,  certainly  he 
could  not  claim  that  he  could  not  be  law- 
fully tried  for  a  criminal  offense.  In  the 
proper  administration  of  justice,  however, 
the  court  shall  give  a  person  accused  of 
crime  a  reasonable  opportunity  to  obtain  the 
benefit  of  this  constitutional  right  If  he  is 
deaf,  such  opportunity  should  be  allowed 
for  communication  to  him  of  the  testimony 
of  the  witnesses  by  the  sign  language  em- 
ployed by  deaf  mutes,  or  by  writing,  or  in 
some  other  manner  which  would  be  reason- 
able and  proper,  under  the  circumstances, 
to  insure  him  a  full  and  fair  exercise  of  his 
legal  rights.  The  exact  manner  in  which 
this  result  should  be  arrived  at  must  depend 
upon  the  circumstances  of  the  case,  and  to 
a  considerable  extent  be  left  to  the  sound 
discretion  of  the  court  If  there  is  no  official 
stenographer,  the  court  cannot  be  required 
to  stop  the  trial,  and  incur  the  expense  of 
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employing  one.  To  have  the  testimony  of 
each  witness  taken  down  stenographically, 
and  then  arrest  the  progress  of  the  trial 
until  the  stenographer  can  transcribe  his 
notes,  and  the  defendant  can  read  what  had 
thus  been  written,  would  be  cumbersome. 
Nor  win  the  court  be  compelled  to  employ 
a  typewriter  for  that  purpose.  The  defend- 
ant, knowing  of  his  infirmity,  should  make 
provision  for  his  own  assistance,  and  not 
require  the  court  to  practically  destroy  an 
orderly  trial.  Whether  an  expert  operator 
upon  a  typewriter  and  a  machine  were  ac- 
cessible, or  whether  the  use  of  such  a  ma- 
chine in  the  courthouse  during  the  trial 
would  interfere  with  the  proper  conduct  of 
the  business,  were  matters  addressed  to  the 
sound  discretion  of  the  presiding  Judge.  He 
allowed  the  counsel  for  the  accused  to  write 
out  and  exhibit  to  him  the  testimony.  It 
does  not  appear  how  many  witnesses  testi- 
fied, or  whether  tills  was  a  matter  of  slight 
or  grave  inconvenience,  nor  does  It  appear 
that  the  accused  was  not  fully  apprised  of  the 
evidence  Introduced  against  him.  It  may  be 
inferred  from  the  Judge's  note  that  he  al- 
lowed time  and  opportunity  for  the  taking 
down  and  exhibition  to  the  accused  of  the 
testimony,  and  It  is  not  shown  that  any  harm 
resulted  from  the  method  adopted  by  the 
court. 

Judgment  afllrmed.    All  the  Justices  con- 
curring. 


(124  Ga.  u«) 

CARR  y.  CITY  COUNCIL  OF  AUGUSTA. 
DBLANBT     v.     CITY     COUNCIL     OP 

AUGUSTA. 
(Supreme  Court  of  Georgia.    Nov.  9, 1905.) 

L  Cbrtiobari— When  Libs— Acts  of  Munig- 

IPAL  Council. 

When  a  municipal  council  acts  in  a  legis- 
lative, executive,  or  ministerial  capacity,  its  ac- 
tion is  not  subject  to  review  on  certiorari. 

[Bd.  Note.— For  cases  in   pohit,  see  vol.  9. 
Cent  Dig.  Certiorari,  §§  83-^.] 
2.  Same. 

When  a  municipal  council  acts  in  a  judicial 
capacity,  its  action  is  subject  to  review  on 
certiorari. 

^^^•t^^^*?;""^^  <?**^  ^^  Po'nt,  see  vol.  9, 
Cent  Dig.  Certiorari,  H  33-39.] 

8.   iNTOXIOATrNQ    LiQUOBS    —    REVOGATIOIT   OF 

License — ^Review. 

The  authorities  of  a  municipality  may  re- 
voke a  license  to  sell  liquor  granted  by  them 
at  any  time  without  trial  or  notice,  and  when  a 
revocation  of  such  license  is  thus  accomplished, 
it  18  in  the  exercise  of  the  executive  powers  of 
the  municipality,  and  the  action  is  not  subject 
to  review  on  certiorari. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  29, 
Cent   Dig.  Intoxicating  Liquors,  §§  113,  116, 

4.  Same. 

When  a  charter  of  a  municinal  corporation 
contains  the  usual  general  welfare  clause,  and 
confers  the  power  to  control  and  regulate  the 
sale  of  liquor,  the  authorities  of  the  city  may 
pass  an  ordinanoe  providing  that  the  conviction 
of  a  bolder  of  a  license  to  sell  liquor  in  a  court  of 
competent  jurisdiction  of  any  violation  of  the 


law  regulating  the  sale  of  liquor  shall  work  a 

revocation  of  the  license. 

6.  Same — Evidence  of  CoNvionow. 

When  the  ordinance  of  the  charter  Indi- 
cated in  the  preceding  note  provides  that  the 
clerk  of  council  shall  submit  to  council  "each 
and  every  conviction,"  the  ordinance  contem- 
plates that  evidence  of  the  conviction  shall  be 
submitted  by  the  clerk  before  action  is  taken 
revoking  the  license. 

6.  Same — Review. 

In  determining  whether  the  evidence  sub- 
mitted is  suflBcient  to  authorize  a  revocation  of 
the  license  under  the  ordinance,  the  municipal 
council  acts  in  a  judicial  capacity,  and  its  judg- 
ment is  subject  to  review  on  certiorari. 

7.  Same. 

A  municipal  council  cannot  justify  a  rev- 
ocation of  a  license  to  sell  liquor  under  its 
general  power  to  revoke  such  license  at  pleasure, 
when  it  appears  from  the  resolution  revoking  the 
license  that  the  same  was  not  passed  in  pur- 
suance of  its  general  power,  but  apparently 
under  the  authority  of  an  ordinance  declaring 
a  given  act  to  be  a  sofficient  cause  for  revoca- 
tion. 

8.  Cebtiobari — ^Answeb— Pbogeddbe^ 

Tbe  judge  should  have  required  the  munic- 
ipal council  to  file  an  answer  to  the  allegation 
in  the  petition  for  cwtiorari  that  there  was  no 
evidence  before  it  as  to  the  conviction  of  the 
parties  whose  licenses  w^e  revoked.  Upon  the 
coming  of  such  answer,  he  should  have  deter- 
mined whether  the  evidence  before  it,  if  there 
was  such,  was  sufficient  to  authorize  the  passage 
of  the  resolution;  the  resolution  being  in  the 
nature  of  a  judgment  declaring  the  license  for- 
feited. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Richmond 
County;   H.  C.  Hammond,  Judge. 

Application  of  James  Delaney  for  writ 
of  certiorari  to  the  city  council  of  Augusta 
and  by  one  Carr  for  the  same.  Writs  de- 
nied, and  petitionera  bring  error.    Reversed. 

Saml.  H.  Myers,  N.  M.  Reynolds,  and 
Salem  Dutcher,  for  plalntifFs  in  error.  O. 
Henry  Cohen,  for  defendant  h[i  error. 

COBB,  P.  J.  The  dty  council  of  Augusta 
granted  a  license  to  sell  liquor  to  the  firm 
of  Delaney  &  Co.,  of  which  James  Delaney 
was  a  member,  and  also  granted  a  similar 
license  to  Carr.  After  the  licenses  were 
granted,  and  before  they  had  expired,  the 
city  council  passed  an  ordinance  making  It 
the  duty  of  the  council  to  declare  the  for- 
feiture of  any  license  if  the  dealer  should 
be  convicted.  In  any  court  of  competent  ju- 
risdiction, of  a  violation  of  any  federal,  state, 
or  municipal  regulation  governing  the  sale 
of  liquor,  and  imposing  It  as  a  duty  upon  the 
clerk  of  the  council  to  submit  to  the  council 
each  and  every  conviction,  as  above  Indicat- 
ed, of  every  person  holding  a  license  from 
the  city.  The  clerk  reported  that  Delaney 
and  Carr  had  each  been  convicted  In  the 
city  court  of  Richmond  county  for  violation 
of  the  state  law  governing  the  sale  of  liquor, 
and  the  council  passed  a  resolution  declaring 
the  licenses  held  by  Delaney  and  Carr  for- 
feited, the  forfeitures  to  take  effect  10  days 
after  the  passage  of  the  resolution.  While 
the  ordinance  did   not  provide  that  notice 
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of  the  intention  to  revoke  should  be  given 
to  the  party  holding  the  license,  the  council 
permitted  Delaney  and  Carr  to  be  heard 
through  their  attorneys  before  the  resolution 
was  passed.  Delaney  and  Carr  each  applied 
for  the  writ  of  certiorari  to  review  the  ac- 
tion of  the  council  in  passing  the  resolution 
revoking  the  licenses.  The  petition  was 
sanctioned,  and  at  the  hearing  the  Judge 
dismissed  each  petition,  and  each  of  the  de- 
fendants excepted. 

In  each  petition  it  is  alleged  that,  at  the 
time  the  resolution  forfeiting  the  license 
was  passed,  the  council  had  before  it  no  evi- 
dence of  the  fact  recited  therein.  This  al- 
legation was  denied  in  the  answer  to  the 
certiorari  as  originally  filed.  Upon  excep- 
tion to  this  the  denial  was  stricken,  and  then 
an  exception  was  filed  to  the  answer  be- 
cause the  allegation  was  not  answered  at  all. 
Tlie  council  demurred  to  this  exception,  upon 
the  ground  that  it  was  not  necessary  for  an 
answer  to  be  made  to  such  an  allegation,  and 
this  demurrer  was  sustained.  Bach  bill  of 
exceptions  contains  an  assignment  of  error 
upon  the  striking  of  the  exceptions  just  re- 
ferred to  and  upon  the  dismissal  of  the  peti- 
tion. 

It  is  said  that  the  petition  was  properly 
dismlBsed  for  the  reason  that  a  proceeding 
of  a  mimicipal  council  could  not  be  review- 
ed by  certlorarL  But  the  Code  declares  that 
the  writ  of  certiorari  wiH  lie  for  the  correc- 
tion of  errors  committed  by  justices  of  the 
peace,  corporation  courts,  and  councils,  and 
any  inferior  judicatory,  or  any  person  exer- 
cising judicial  powers.  Civ.  Code  1895,  § 
4684.  It  is  therefore  to  be  determined 
whether  a  municipal  council,  when  proceed- 
ing to  declare  forfeited  a  license  which  had 
been  issued  by  it,  is  exercising  judicial  pow- 
er. If  such  action  is  in  the  exercise  of 
judicial  power,  an  error  committed  may  be 
corrected  on  certiorari.  The  duties  of  a 
municipal  council  are  varied;  some  are  mere- 
ly ministerial,  some  are  legislative,  some  are 
executive,  but  there  are  still  others  which 
are  judicial  in  their  nature,  and  the  determi- 
nation of  where  the  legislative  or  ministe- 
rial duty  ends  and  where  the  judicial  duty 
begiuB  is  often  attended  with  extreme  difil- 
cnlty.  Harris  on  Certiorari,  §  48.  Where 
the  duty  is  purely  ministerial  or  purely  legis- 
lative, the  error  cannot  be  corrected  by  cer- 
tlorrri.  But  where  the  duty  imposed  upon 
the  municipal  council  clearly  requires  the 
exercise  of  Judicial  powers,  or  even  the  ex- 
ercise of  quasi  judicial  powers,*  the  general 
rule  is  that  an  error  committed  may  be  re- 
viewed on  certiorari.  1  Smith,  Mun.  Corp. 
f  561.  When  a  municipal  council  passes 
an  ordinance,  it  acts  in  its  legislative  capac- 
ity, and  certiorari  will  not  lie.  But  when 
after  having  passed  an  ordinance,  it  pro- 
ceeds to  enforce  the  same,  according  to  its 
terms^  against  one  who  has  become  liable 
to  a  penalty  provided  by  the  ordinance,  in 


the  determination  of  whether  such  person 
has  violated,  and  has  thereby  become  sub- 
ject to  be  proceeded  against  under  its  provi- 
sions, a  municipal  council  is  exercising  a 
judicial  power  of  the  same  nature  that  any 
court  would  exercise  in  investigating  wheth- 
er a  given  person  has  violated  a  given  law. 
The  action  of  the  council,  no  matter  by  what 
name  it  might  be  called — order,  resolution, 
or  otherwise — which  declares  that  a  person 
has  laid  himself  liable  to  penalties  prescrib- 
ed in  the  ordinance,  is  a  judgment  of  the 
council,  which  can  only  be  reached  by  the 
exercise  of  judicial  functions;  that  is,  an 
application  of  the  law  as  laid  down  in  the 
ordinance  to  the  facts  that  appear  before 
the  council  at  the  time  the  resolution  Is 
passed.  The  ordinance.  In  effect.  Imposed 
a  penalty  upon  one  holding  a  license  to  sell 
liquor  when  he  did  any  one  or  more  of  the 
a^  referred  to  in  the  ordinance;  The  ordi- 
nance devolved  upon  the  council  the  deter- 
mination of  the  question  of  fact  as  to  wheth- 
er he  had  been  guUty  of  the  acts  declared 
illegal.  Without  reference  to  whether  the 
ordinance  was  invalid  for  not  providing 
notice  to  the  party  proceeded  against  for  a 
forfeiture  of  his  license,  the  act  of  the  coun- 
cil declaring  the  person  proceeded  against 
guilty  of  a  violation  of  the  ordinance  was 
in  its  very  nature  a  judicial  act  See  Black 
on  Intoxicating  Liquors,  §  195. 

In  the  case  of  Sprayberry  v.  Atlanta,  87  Ga. 
120,  18  S.  B.  197,  it  was  held  that  a  munici- 
pal corporation  which  had  authority  under  its 
charter  to  regulate  the  retail  of  ardent  spirits 
within  its  limits,  and  at  Its  pleasure  license 
Bu<^  retailers,  etc.,  and  also  the  power  to  pass 
such  ordinances  as  seemed  to  be  proper  for 
the  peace,  good  order,  and  health,  etc,  and 
good  government  of  the  city,  had  full  author- 
ity to  provide  by  ordinance  that  the  conviction 
in  the  state  courts  of  one  licensed  to  retail 
liquors  of  a  violation  of  the  state  statutes  in 
reference  to  the  sale  of  spirits  should  work  an 
immediate  revocation  of  the  license  of  such 
person.  The  authority  of  the  dty  council  of 
Augusta  under  the  charter  of  the  dty  being 
substantially  as  broad  as  the  authority  of  the 
council  of  Atlanta,  the  Case  of  Sprayberry  is 
controlling  on  the  question  as  to  whether  the 
council  of  Augusta  had  authority  to  pass  the 
ordinance  in  question,  so  far  as  charter 
authority  is  concerned.  It  is  said,  though, 
that  the  state  has  legislated  fully  In  reference 
to  the  forfeiture  of  liquor  licenses,  and  that 
by  the  act  of  1891,  now  contained  in  Pen. 
Code,  I  452,  the  authority  to  revoke  a  license 
for  the  sale  of  liquor  on  the  ground  set  forth 
In  the  ordinance  is  vested  exclusively  in  the 
judge  of  the  state  court  trying  the  defendant 
for  violation  of  some  law  regulating  the  sale 
of  liquor.  The  section  provides  that,  if  any 
vender  of  intoxicating  liquors  shall  be  con- 
victed of  a  violation  of  any  law  controlling 
the  liquor  traffic,  it  shall  be  a  part  of  the 
sentence  that  the  license  shall  be  forfeited. 
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It  was  held  in  Newman  t.  State,  101  jGa. 
539,  28  S.  E.  1005,  before  sentence  forfeiting 
the  license  could  be  legally  imposed,  the  in- 
dictment should  set  forth  that  the  accused 
was  a  regularly  licensed  vender  of  intoxicating 
liquors.  It  may  be  that  a  licensed  vender  of 
intoxicating  liquors  is  indicted  without  this 
fact  being  averred  in  the  indictment,  which 
was  the  fact  in  Newman's  Case;  and,  if  so, 
his  license  cannot  then  be  revoked  by  sen- 
tence, under  the  ruling  in  that  case.  But 
without  reference  to  this,  we  see  no  reason 
why  this  statute  should  be  construed  as 
giving  exclusive  authority  to  the  Judge  of  the 
state  court  to  provide  for  the  revocation  of 
the  license  for  the  causes  named  in  the  statute. 
There  is  no  such  conflict  of  the  implied 
powers  of  the  corporation,  resulting  from  the 
provisions  of  the  charter  above  referred  to 
and  the  terms  of  the  act  of  1891,  as  would 
require  a  holding  that  the  power  of  the 
municipality  was  necessarily  taken  away  by 
implication  when  the  act  of  1891  was  passed. 
Under  the  terms  of  the  ordinance,  before  a 
forfeiture  could  be  declared,  it  must  appear 
that  the  party  proceeded  against  had  violated 
some  lawful  regulation  in  reference  to  the 
sale  of  liquor.  Even  conceding  that  the  ex 
parte  proceeding  was  legal  (and  upon  this  we 
now  express  no  opinion).  It  was  necessary 
that  at  the  time  of  the  proceeding  there 
should  be  sufficient  evidence  before  the  coun- 
cil to  authorize  a  finding  by  them  that  the 
person  whose  license  was  sought  to  be  for- 
feited had  done  one  or  more  of  the  acts  pro- 
hibited by  the  ordinance.  The  proceeding  to 
forfeit  the  license  was  in  its  nature  a  Judicial 
proceeding,  which  would  culminate  in  a  Judg- 
ment depriving  the  party  of  the  right  which 
he  had  under  a  license  granted  him  by  the 
city.  The  Judge  of  the  superior  court  on  the 
application  of  the  party  affected  by  the  Judg- 
ment thus  rendered  could  review  the  action 
of  the  council  on  certiorarL  When  the  peti- 
tion for  certiorari  In  terms  alleged  that  the 
council  acted  without  any  evidence,  an  answer 
should  have  been  filed  to  this  allegation,  and, 
upon  the  coming  in  of  the  answer,  the  Judge 
should  have  determined  whether  the  evidence 
before  the  council  was  sufficient  to  authorize 
the  resolution  or  Judgment  rendered  by  them. 
It  was  therefore  erroneous  to  strike  the  ex- 
ception to  the  answer  that  it  did  not  reply  to 
the  allegations  of  the  petition  that  there  was 
no  evidence  before  the  council  at  the  time  the 
resolution  forfeiting  the  license  was  passed. 

But  It  Is  said  that  the  city  council  had 
authority  to  revoke  the  license  at  pleasure, 
and  this  is  true.  Melton  v.  Moultrie,  114  6a. 
462,  40  S.  E.  302;  Ison  v.  Griffin,  98  Ga.  623, 
25  S.  E.  611.  If  in  the  exercise  of  its  right 
the  city  bad  passed  an  ordinance  or  resolu- 
tion simply  revoking  the  license,  this  would 
have  been  done  in  the  exercise  of  Its  execu- 
tive powers,  and  the  courts  would  not  have 
reviewed  the  same  on  certiorari.  But  when 
they  attempt  to  revoke  the  license  for  cause, 
under  the  provlslona  of  the  ordinance  pro- 


viding that  a  certain  act  shall  be  sufficient 
cause  for  the  revocation  of  the  license,  and  do 
not  proceed  under  their  general  discretionary 
power,  then  the  determination  by  the  council 
of  the  question  as  to  whether  the  person  hold- 
ing the  license  has  made  himself  amenable 
to  the  provisions  of  the  ordinance  declaring  a 
certain  act  to  be  sufficient  cause  for  revoking 
the  license  requires  the  exercise  of  Judicial 
powers,  and  renders  the  action  subject  to 
review  on  certiorari.  In  Asbell  v.  Brunswick, 
80  Ga.  503,  5  8.  E.  500,  it  was  held,  where  a 
municipal  council  had  the  right  to  remove  a 
policeman  without  a  trial,  as  well  as  to  re- 
move him  after  trial,  that  if  the  council  pro- 
ceeded under  the  latter  method,  their  Judg- 
ment of  removal  was  subject  to  review  on 
certiorari,  while  if  they  proceeded  under  the 
former  method,  their  action  would  have  been 
in  the  exercise  of  their  executive  powers,  and 
not  subject  to  review  on  certiorari.  See,  also, 
Gill  V.  Brunswick,  118  Ga.  85,  44  S.  E.  830; 
Mayor  of  Macon  v.  Shaw,  16  Ga.  172. 

Judgment  reversed.  All  the  JusticeB  con- 
curring. 

(124  Oa.  S6) 

MILNER    V.    STATE. 

(Supreme  Court  of  Georgia.    Nov.  9,  1905.) 

1.  Criminal  Law—Oonfessions  —  Admissi- 
bility. 

''Whether  subsequent  confessions,  of  them- 
selves whollr  unexceptionable,  were  made  under 
previous  influences  still  operating  on  the  mind, 
is  a  question  not  of  law  for  the  court,  but  of 
fact  for  the  Jury."  Phies  v.  State,  21  Ga.  227. 
Z  Sams— Nxw  Trial. 

In  order  for  the  admission  of  illegal  evi- 
dence to  constitute  a  sufficient  ground  for  a 
new  trial,  the  motion  should  snow  that  the 
illegal  evidence  was  objected  to  when  offered, 
and  the  specific  objection  thus  made  must  also 
be  set  forth. 
8.  Same— Vebdict  Contbabt  to  Law. 

A  ground  of  a  motion  alleging  that  the 
verdict  is  contrary  to  a  specified  part  of  the 
charge  of  the  court  will  be  construed  to  mean 
that  the  verdict  is  contrary  to  law. 
4.  HoMiciDiE— Evidence. 

There  was  sufficient  evidence  to  authorise 
the  verdict 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Spalding  Coun- 
ty; E.  J.  Reagan,  Judge. 

Ralph  Milner  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

U  P.  Goodrich,  D.  J.  Bailey,  and  Robt. 
T.  Daniel,  for  plaintUt  In  error.  O.  H.  B. 
Bloodworth,  Sol.  Gen.,  Joe.  D.  Boyd,  and 
Jno.  C.  Hart,  Atiy.  Gen.,  for  the  State. 

BECK,  J.  Ralph  Milner  was  tried  on  an 
Indictment  for  murder,  and  convicted.  The 
state  proved  the  corpus  delicti  by  several 
witnesses,  and  proved  a  confession  of  the 
defendant  by  one  witness,  the  sheriff  of  the 
county,  and  also  by  another  witness,  one 
Terrell,  that  the  defendant  in  his  statement 
on  a  preliminary  trial  circumstantially  and 
positively  admitted  and  confessed  the  crime 
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with  which  he  was  charged.  In  the  in- 
criminating statement  upon  the  preliminary 
trial  the  defendant  averred  that  when  he 
killed  the  deceased,  one  Rufe  Farley,  who  at 
the  time  was  armed  with  a  gun,  command- 
ed him  to  do  the  act,  saying,  "Damn  yDu« 
yon  have  got  to  kill  him,  and  if  you  don't 
I  will  kill  you;*'  that  when  the  deceased 
approached  the  place  near  which  the  kill* 
Ing  occurred,  he  said  to  the  defendant, 
"Hello,  Ralph;  have  you  found  anything  to 
kilir  to  which  the  defendant  replied,  "No 
sir;  I  haven't  found  anything;"  that  he 
then  joined  the  deceased,  and  walked  along 
with  him ;  that  Farley  came  'over  to  where 
they  were,  and  walked  "In  behind"  defend- 
ant with  his  gun  cocked;  that  they  walked 
along,  talking  to  the  deceased,  and  Just 
before  the  shooting  Farley  said  to  the  de- 
fendant, "Are  you  going  to  do  what  you 
sald?^  whereupon  the  defendant  raised  his 
gun,  and  shot  the  deceased  "without  taking 
any  sight,**  the  gun  being  within  about 
two  feet  of  the  deceased's  head  when  he 
shot;  and  that,  after  the  deceased  fell,  Rufe 
Farley  beat  him  with  a  stick  and  robbed 
him.  The  defendant's  confession  was  cor- 
roborated by  proof  of  the  corpus  delicti  and 
numerous  circumstances  attending  the  com- 
mission of  the  crime.  There  was  nothing 
to  show  that  more  than  one  other  person 
besides  the  deceased  was  present  at  the 
killing.  The.  defendant  made  a  statement 
In  substance  as  follows:  "When  I  shot,  I 
shot  at  a  flshhawk.  •  •  •  I  told  Mr. 
Terrell  and  Mr.  Head  that  [referring  to 
his  confession]  because  I  thought  that  they 
were  trying  to  get  me  out  How  I  come  to 
believe  In  Mr.  Terrell,  he  wanted  to  hire 
me  again  in  the  spring,  and  I  thought  he 
was  trying  to  get  me  out  He  told  me  he 
would  get  me  out,  and  wanted  me  to -work 
for  him,  and  said  he  would  get  me  a 
lawyer."  After  being  convicted,  the  defend- 
ant made  a  motion  for  a  new  trial  upon 
several  grounds;  the  first  three  being  the 
general  grounds  and  the  others  being  as 
follows:  "(4)  Because  the  court  erred  in 
permitting  the  witness  Terrell  to  testify 
what  the  boy  stated  on  the  next  day  after 
this  confession  was  obtained,  and  in  the 
presence  of  this  witness  on  the  preliminary 
trial,  said  witness  sitting  in  the  courtroom 
Inside  the  bar  railing.  The  testimony  of 
the  witness  which  should  not  have  been 
allowed  to  go  to  the  jury  is  as  follows: 
'He  went  on  to  tell  about  his  killing  Sam 
Jones.  He  said  on.  Thursday  afternoon  he 
went  down  in  the  woods,  close  to  where 
Sam  was  killed,  and  he  had  his  gun,  and 
was  hunting  squirrels.  He  stayed  awhile 
there,  sitting  on  a  stump  near  where  he 
killed  old  man  Sam.  Rufe  Farley  came  to 
him  about  sundown,  and  he  said  that  old 
Sam  Jones  was  coming  down  through  a 
piece  of  com  from  the  pasture,  driving  a 
oow.    He  said  Rufe  stepped  up  to  him,  and 


took  a  cut  shell  of  his  own  gun  and  put 
It  in  Ralph's  gun,  and  taken  a  shell  out  of 
his  pocket  and  put  it  in  his  own  gun,  and 
picked  up  a  big  red-oak  stick,  seven  or 
eight  feet  long  and  about  eight  inches  round, 
and  said,  *'Tonder  comes  a  man  that  owes 
me  money  and  won't  pay.  Damn  you,  you 
got  to  kill  him,  and  if  you  don't,  I  will 
kill  you.'*  He  said  that  old  man  Sam  Jones 
came  along  the  woods  and  said:  "Hello, 
Ralph,  have  you  found  anything  to  kill?" 
He  said,  "No  sir ;  I  haven't  found  anything," 
and  got  up  and  walked  along  with  him. 
Rufe  Farley  came  over  the  upper  side  of 
the  road,  out  of  the  edge  of  the  woods,  and 
walked  in  behind  him  with  his  gun  cocked. 
He  went  along  talking  to  old  man  Sam,  and 
got  close  to  where  old  man  Sam  was  killed, 
and  Rufe  said  to  him,  "Are  you  going  to  do 
what  you  said?"  and  Rufe  had  his  gun 
cocked  on  him ;  that  he  raised  his  gun  and 
shot  hlm«  They  asked  him  if  he  took  any 
sight,  and  he  said  he  didn't,  he  just  raised 
his  gun.  He  had  the  gun  about  two  feet  of 
the  old  man  Sam's  head  when  he  shot  As 
soon  as  he  shot  old  man  Sam  fell,  and  he 
broke  and  run  towards  his  home.  He  said 
that  Rufe  done  the  beating  of  him  with  the 
stick,  and  the  robbing  of  him,  and  such  as 
that*  Defendant  claims  that  the  admission 
of  the  above  testimony  was  error,  because  it 
was  made  next  day  after  the  confession  was 
obtaliied  from  the  defendant  by  promise  of 
reward,  and  that  this  testimony  was  made 
in  the  presence  of  the  same  man  who  ob- 
tained the  previous  confession,  and  was 
made  under  the  influence  of  the  same  prom- 
ise, and  in  the  presence  of  Terrell,  who 
obtained  the  first  confession.  (5)  Because 
the  court  erred  in  admitting  the  pocket- 
book  containing  some  money.  There  was 
no  evidence  that  this  pocketbook  or  money 
were  ever  in  the  possession  of  the  deceased, 
and  the  admission  of  it  by  the  court  was 
error,  because  it  injured  the  defendant  as 
evidence  had  been  introduced  that  the  old 
man  had  been  robbed,  and  the  jury  would 
Infer,  from  the  court  admitting  this  pocket- 
book  and  contents  of  same,  that  it  had  been 
the  property  of  the  deceased,  and  had  been 
taken  from  hhn  by  the  defendant"  De- 
fendant further  alleges  error  in  the  sixth 
and  seventh  grounds  of  his  motion,  because 
the  verdict  was  contrary  to  the  charge  of 
the  court  Upon  the  overruling  of  his  mo- 
tion for  a  new  trial,  he  excepted. 

1.  After  the  questions  raised  in  the  first 
three  grounds  of  the  motion,  which  were  the 
usual  and  general  grounds,  the  first  assign- 
ment of  error  is  upon  the  admission  of  the 
alleged  illegal  testimony  of  the  witness  Ter- 
rell, who  was  permitted  to  testify  to  a  state- 
ment made  by  the  defendant  upon  a  pre^ 
llminary  trial  (whether  of  the  defendant  or 
another  is  not  clear  from  the  record)  to  the 
effect  that  he  had  shot  and  killed  the  deceas- 
ed* but  that  he  did  so  because  one  Rufe 
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Farley  commanded  him  to  do  sor  threatening 
him  with  death  if  he  refused.  There  is 
nothing  in  the  record  to  suggest  that  this 
statement  was  not  made  freely  and  volun- 
tarily and  after  proper  caution,  save  that  the 
witness  Terrell  Was  present  at  the  trial  and 
sitting  within  the  rail  inclosing  the  bar,  and 
because  of  this  presence  and  proximity  of 
Terrell  there  was  a  continuance  of  the  in- 
ducement under  which  it  was  insisted  that 
the  first  confession  had  been  obtained.  The 
court  refused  to  exclude  the  evidence  of  the 
witness,  and  permitted  its  introduction.  The 
course  pursued  by  the  trial  Judge,  in  permit- 
ting the  testimony  to  go  to  the  jury  was  in 
accordance  wiiu  the  repeated  rulings  of  tliis 
court  We  will  presume,  in  the  absence  of 
any  complaint  to  the  contrary,  that  in  Its 
general  Instructions  the  court  charged  the 
Jury  to  determine,  from  all  the  evidence  In 
the  record,  the  circumstances  under  which 
the  statement  containing  the  confession  was 
made,  whether  or  hot  the  same  was  freely 
and  voluntarily  made,  as  well  as  to  determine 
whether  the  infiuence  under  which  the  previ- 
ous confession  was  improperly  obtained  was 
still  operating  on  the  mind  of  the  accused; 
and  that  if  they  should  find  that  the  state- 
ment was  not  freely  and  voluntarily  made, 
or  that  the  mind  of  the  accused  was  still 
affected  by  previously  exerted  influences  of 
an  improper  character,  they  should  not  con- 
sider or  give  any  weight  whatever  to  the 
alleged  confession.  We  are  not  unaware 
that  there  are  many  and  very  respectable 
authorities  to  the  contrary.  "When  once  a 
confession  Under  Improper  influence  Is  ob- 
tained, the  presumption  arises  that  a  sub- 
sequent confession  of  the  same  nature  flows 
from  the  like  Influence;  and  this  though  the 
subsequent  confession  was  made  to  a  dlf* 
ferent  person  from  the  one  holding  out  the  , 
inducement"  6  Am.  &  Eng.  Enc.  L.  (2d  Ed.) 
542,  and  numerous  citations  supporting  the 
text  But  In  the  case  at  bar  we  apply  the 
rule  of  our  own  court,  and  without  reluc- 
tance, especially  as  it  is  evident  from  the 
record  that  the  first  confession  obtained 
(which  was  excluded  by  the  trial  court  in  its 
evident  but  commendable  determination  to 
protect  the  rights  of  the  accused)  was  Itself 
made  under  such  circumstances  that  if  they 
aroused  hope  in  the  breast  of  the  defendant 
It  must  have  been  hope  springing  from  "seed 
of  his  own  planting,"  and  this  is  not  the  hope 
that  excludes  a  confession,  though  made  un- 
der its  infiuence.  "The  hope  that  excludes 
Is  that  and  that  only,  which  some  other 
person  kindles  or  excites.  Some  induce- 
ment must  be  held  out  by  another  person, 
tending,  according  to  human  nature  and  the 
law  of  human  motives,  either  to  overpower 


the  will  or  seduce  It  either  to  coerce  through 
fear,  or  persuade  through  hope."  Bohanan 
V.  State,  92  Ga.  82,  18  S.  B.  302.  Under  no 
circumstances  would  we  relax  the  Just  and 
salutary  rule  that  excludes  confessions  made 
or. obtained  under  the  influence  of  hope  or 
fear,  but  on  the  other  hand,  confessions  free- 
ly and  voluntarily  made  are  evidence  that 
should  be  submitted  to  the  Jury,  who,  under 
proper  instruction  and  admonition  from  the 
court,  can  be  trusted  to  give  them  their 
proper  weight;  and  In  this  case  they  were 
duly  admonished  to  reject  the  confessions  If 
they  were  not  freely  and  voluntarily  made. 
The  trial  Judge  upon  this  point  Instructed 
the  Jury  in  the  following  appropriate  lan- 
guage: "If  you  believe  that  Terrell  held 
out  any  Inducement  to  the  defendant  or 
did  or  said  anything  that  caused  him  to  en- 
tertain a  hope  of  benefit  no  matter  how 
slight,  then  If  he  afterwards  made  a  confes- 
sion to  other  parties,  if  you  believe  that  hope 
aroused  In  his  mind  by  Terrell,  if  there  was 
any  such  hope  aroused  by  any  action  of  Mr. 
Terrell,  if  you  believe  that  that  hope  was 
still  bearing  in  his  mind  at  the  time  he  made 
any  other  confessions,  if  he  made  any  other 
confessions,  on  the  idea  and  acting  upon  any 
hope  that  may  have  been  held  out  to  this 
defendant  by  the  witness  Mr.  Terrell,  al- 
though the  confession  has  gone  in  the  evi- 
dence. It  is  not  to  be  considered  in  this  case." 
There  was  ample  evidence  In  corroboration 
of  the  direct  confession  made  by  the  defend- 
ant including  such  significant  circumstances 
as  blood  upon  the  defendant's  gun  and  on 
his  knife,  as  well  as  tracks,  Indicating  that 
they  were  made  by  his  shoes,  which  led 
from  the  place  of  the  murder  to  his  home. 
A  careful  conslderatioii  of  all  the  evidence 
and  the  defendant's  brief  and  incohereit 
statement  would  convince  any  mind  that  he 
is  guilty  of  the  wicked  and  shocking  crime  as- 
cribed to  him. 

2.  The  next  ground  of  the  motion  (the 
fifth)  raises  the  question  of  the  admissibility 
In  evidence  of  a  certain  pocketbook  and  its 
contents,  but  this  question  is  raised  here  for 
the  first  time,  and,  as  it  is  not  alleged  what 
objection  was  urged  when  it  was  offered  in 
evidence  in  the  court  below,  or  that  any  ob- 
jection was  there  made,  It  is  presumed  that 
none  was  made,  and  "reasons  why  certain 
evidence  should  not  have  been  admitted  can- 
not be  considered  in  this  court  unless  they 
appear  to  have  been  urged  before  the  trial 
Judge  and  at  the  proper  time."  Grace  v. 
McKinney,  112  Ga.  425,  37  S.  B.  787. 

a  No  other  errors  of  law  are  complained 
of.    The  evidence  authorized  the  verdict 

Affirmed.    All  the  Justices  concurring. 
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(140  N.  C.  118) 

QWYN-HARPBR  MFG.  CO.  v.  OLOBB 

et  al. 

(SnpreoM  Court  of  North  Carolina.    Not.  28, 
1906.) 

1*  REaroBicATioir  or  Instbumxhts — ^Pleadiito 

— ^RELixr. 

Where  defendant!  In  their  answer  set  up  a 
miatahe  in  a  deed  onder  which  they  claim,  the 
court  may  award  a  reformation  of  the  deed, 
although  there  ie  no  prayer  therefor,  if  the 
allegations  of  tiie  answer  and  the  findings  «f  the 
jury  upon  appropriate  issues  Justify  such  relief. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42^ 
Coit.  Dig.  Reformation  of  Instruments,  f  147.J 

2.   PLEADIIi&— IsaUKB— ADMI8SIBILITT  OT  BVI- 
DKNCB. 

In  an  action  to  recover  lands  and  for  dam- 
■tea  for  trespass,  defendants  in  their  answer  set 
up  a  mistake  in  a  deed,  but  tendered  no  issues 
as  to  such  mistake,  and  took  no  exception  to 
the  issues  submitted,  which  were  whether  plain- 
tiff was  the  owner  of  the  lands,  and  whether 
defendants  had  trespassed  thereon,  and  the 
amount  of  damage  sustained.  Held,  that  evi- 
dence in  support  of  the  allegations  of  mistake 
In  the  answer  was  inadmlssibfe  under  the  issues. 

Appeal  from  Superior  Court,  Caldwell 
County ;  Webb,  Jud|re. 

Action  by  the  Gwyn-Haiper  Manufacturing 
Company  against  W.  R.  Cloer  and  others. 
From  the  Judgment  rendered,  plaintiff  ap- 
peals.   Reversed. 

Action  to  recover  certain  lands  and  Ua 
damaiseB  for  a  trespaBS  thereon.  These  !•- 
■iieB  were  submitted:  *"(!)  Is  the  plaintiff 
tbe  owner  of  the  lands  described  In  the  com- 
plaint or  any  part  thereof?  A.  Yes;  south 
of  dotted  line  from  four  to  seven.  (2)  Have 
tbe  defendants  or  either  of  them,  treqwssed 
iq>on  the  land  described  In  the  complaint? 
A. .  No.  (3)  What  damage,  if  any,  has  plainr 
tiff  sustained?  A.  (No)  Nothing."  From  the 
JndgTuent  rendered  plaintiff  appealed. 

Bdmund  Jones,  for  appellant 

BROWN,  J.  The  plaintiff  alleges  in  the 
complaint  that  it  is  the  owner  and  entitled 
to  the  possession  of  the  land  described  there- 
in, and  that  the  defendants  unlawfully  en- 
tered and  trespassed  thereon.  The  defend- 
ants deny  those  allegations  and  in  their  an- 
swer also  make  the  following  allegation  as 
a  foundation  for  correcting  and  reforming 
the  deed,  vis. :    ''(4)  The  defendants  admit 

that  in  the  year the  defendant  B.  F. 

Cloer  executed  a  deed  to  one  Monroe  Minish 
for  the  land  described  in  the  first  paragraph 
of  the  complaint,  but  they  aver  that  the  last 
call  in  the  description  was  erroneous;  that 
said  call,  instead  of  being  thence  'north  to 
doer's  back  line,*  should  have  been  'west 
to  Cloer's  back  line* ;  that  the  error  was  due 
to  the  mistake  and  oversight  of  the  drafts- 
man, J.  C.  Harper,  now  deceased,  and  was 
made  by  mutual  mistake  and  oversight  of  the 
grantor,  the  said  B.  F.  Cloer,  and  the  grantee, 
Monroe  Minish,  or  by  the  mistake  of  B.  F. 
Cloer  and  the  fraud  of  Monroe  Minish.  Hav- 
ing answered  the  complaint  fully  the  defend- 
ants ask  that  they  go  hence  without  day  and 
recover  their  costs.** 
52  S.B.— 20 


The  defendants  do  not  pray  for  a  reforma- 
tion of  the  deed,  as  they  should  have  done, 
but  the  court  would  award  it  if  the  allega- 
tions of  the  answer  and  the  findings  of  a 
Jury  upon  appropriate  issues  Justified  it 
Upon  the  trial,  the  defendants  introduced  B. 
F.  Cloer,  who  claims  to  be  the  owner  of  the 
land  In  dispute,  and  proposed  to  prove  by  him 
that  at  the  time  of  the  sale  of  the  land  by 
him  to  Minish  in  March,  1881,  a  mistake  was 
made  in  the  calls  of  the  deed ;  that  instead 
of  north  to  Cloer's  back  line  as  shown  in 
the  deed,  the  call  should  have  been  west  to 
Cloer's  back  line,  and  running  west  as  con- 
tended for  by  defendants  the  land  in  dispute 
would  have  been  left  out  of  the  boundary 
conveyed  to  Minish.  The  plaintiff  excepted 
to  the  introduction  of  this  evidence.  We 
think  the  exception  well  taken.  The  form 
of  the  issues  did  not  Justify  the  reception  of 
such  evidence.  There  was  no  exception  to 
tile  Issues  by  either  party,  and  no  other  is- 
sues were  tendered  by  the  defendants.  If 
the  defendants  relied  upon  the  equitable  mat- 
ter set  out  in  the  answer,  it  was  their  duty 
to  tender  appropriate  issues  upon  which  the 
f^cts  set  out  in  their  fourth  allegation  could 
be  found.  If  the  plaintiff  desires  to  meet 
such  new  matter  by  denying  it,  and  also  by 
averring  that  he  Is  an  Innocent  purchaser 
for  value  without  notice,  and  that  the  de- 
fendants are  guilty  of  laches  tn  correcting 
his  deed,  he  should  file  a  proper  replication 
to  the  answer,  and  upon  the  trial  should 
tender  appropriate  issues.  Upon  the  form 
of  the  issues,  we  hold  his  h<»or  erred  In  ad- 
mitting tbe  evldenoe. 

New  trial. 


(140  N.  C.  140) 

BLLBR  et  nx.  v.  CAROLINA  ft  W.  RT.  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  28, 
1905.) 

!•  JunGicmnv— Mebgeb — SPLmmG  Cause  of 
Action. 

Where  plaintiff  brought  an  action  against 
a  railroad  for  damage  to  her  baggage,  which  con- 
tained a  bridal  trousseau,  and  recovered  Judg- 
ment therefor,  she  could  not  thereafter  main- 
tain a  separate  action  for  mental  anguish 
caused  by  the  injury  to  her  trousseau,  but  she 
should  have  collected  all  the  damage  to  which 
she  was  entitled  in  her  origmal  sniL 
2.  Action — JonroBB  of  Causes  of  Action — 

PABTIES  and  InTEBEST  INVOLVED. 

Under  Code,  §  267,  authorizing  the  Joindei 
of  certain  causes  of  action,  but  requiring  th» 
causes  of  action  so  Joined  to  all  belong  to  ono 
of  the  classes  specified  and  to  affect  all  th« 
parties  to  the  action,  a  husband  and  wife  cannot 
join  their  separate  actions  for  damages  for 
mental  anguish  caused  by  defendant's  negligence 
and  recover  one  sum  in  satisfaction  of  their 
several  claims. 
&  Damages — RsMOTsnBSS — Mental  Anouish. 

Mental  anguish,  experienced  by  a  pro- 
spective groom  on  the  damaging  by  a  railroad 
of  the  wrading  trousseau  of  his  bride  to  be,  was 
too  remote  a  form  of  damaire  to  entitle  the 
groom  to  recover  therefor  against  the  railroad, 
which  did  not  know  of  the  intended  marriage. 

Appeal    from    Superior    Court,    Catawba 
County;  Councell,  Judge. 
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Action  by  Albert  Eller  and  wife  against 
the  Carolina  &  Western  Railway  Company. 
From  a  Judgment  of  dismissal,  plaintiffs  ap- 
peal.   Affirmed. 

On  September  6,  lOOi,  the  feme  plaintifT, 
then  Dora  Anderson,  was  a  passenger  on  de- 
fendant's train  from  Granite  Falls  to  Hick- 
ory. She  had,  as  baggage,  a  valise  of  the 
kind  usually  know  as  a  **telescope,"  contain- 
ing clothing,  letters,  photographs,  and  other 
articles,  which  was  checked  to  Hickory  and 
should  have  arrived  at  its  destination  on 
the  5th  of  said  month,  but  did  not  arrive 
until  the  evening  of  the  7th.  The  feme  plain- 
tiff was  going  to  Hickory  for  the  purpose  of 
being  married  to  her  coplalntiff,  Albert  Bller, 
to  whom  she  was  at  the  time  engaged.  The 
wedding  had  been  set  for  the  morning  of 
the  6th,  but  in  consequence  of  the  delay  in 
receiving  her  baggage  It  had  to  be  postponed 
until  the  7th,  as  her  wedding  trousseau  was 
in  the  valise.  When  her  baggage  was  ten- 
dered to  her  she  refused  to  take  It,  as  the 
valise  was  torn  and  her  clothes  were  wet 
and  muddy  and  so  badly  damaged  that  they 
could  not  be  used.  She  alleges  that  by  rea- 
son of  the  premises  she  suffered  great  morti- 
fication and  mental  anguish,  and  seeks  to 
recover  damages  on  that  account  It  appears 
that  she  had  already  sued  the  defendant  in 
an  action  for  the  nondelivery  of  her  valise 
and  the  damage  to  the  property.  That  suit 
was  settled,  and  she  received  from  defendant 
$dO,  and  the  clothes  were  returned  to  her.  At 
the  close  of  the  testimony,  the  court,  on 
motion  of  defendant,  dismissed  the  action. 
Plaintiff^  excepted  and  appealed. 

Self  ft  Whltener,  for  appellants.  J.  H. 
Marlon,  T.  M.  Hufham,  and  Witherspoon 
&  Witherspoon,  for  appellee. 

WALKER,  J.  (after  stating  the  case).  The 
general  rule  in  the  law  of  damages  Is  that 
all  damage  resulting  from  a  single  wrong 
or  cause  of  action  must  be  recovered  in  one 
suit  The  demand  cannot  be  split  and  sever- 
al actions  maintained  for  the  separate  items 
of  damage.  Plaintiff  recovers  one  compensa- 
tion for  all  loss  and  damage,  past  and  pro- 
spective, which  were  the  certain  and  proxi- 
mate results  of  the  single  wrong  or  breach 
of  duty.  Pierce  on  Railroads  (1881)  300,  dOl, 
and  note  1.  The  rule  is  different  where  there 
is  a  continuing  wrong,  or  the  wrong  is  re- 
peated, as  in  the  case,  of  a  nuisance  or  tres- 
pass, or  where  there  is  a  new  trespass  dis- 
tinct from  the  original  one.  Hale  on  Dam- 
ages, 77,  78.  Generally  speaking,  the  redress 
the  law  affords  for  the  commission  of  a 
wrong  is  pecuniary  compensation.  Plaintiff 
may  recover  what  we  call  nominal  damages, 
which  are  really  no  pecuniary  compensation, 
but  which  merely  ascertain  or  fix  his  right 
or  cause  of  action.  Lord  Holt  has  well  said: 
"Surely  every  injury  imports  a  damage, 
though  it  does  not  cost  the  party  one  far- 
thing, and  it  is  Impossible  to  prove  the  con- 


trary ;  for  a  damage  is  not  merely  pecuniary, 
but  an  injury  imports  a  damage  when  a 
man  is  thereby  hindered  of  his  right  As 
in  an  action  for  slanderous  words,  though 
a  man  does  not  lose  a  penny  by  reason  of 
the  speaking  them,  yet  he  shall  have  an 
action.  So,  if  a  man  gives  another  a  cuff 
on  the  ear,  though  it  cost  him  nothing — 
no,  not  so  much  as  a  little  diachylon — ^yet 
he  shall  have  his  action;  for  it  is  a  person- 
al injury."  Ashby  v.  White,  2  Ld.  Raymond, 
938  (Smith's  L.  C.  425).  The  idea  here  is, 
as  we  see,  that  there  is  damage  in  the  con- 
templation of  law,  though  the  injury  involves 
neither  loss  nor  pain,  because  the  man's 
right  to  be  protected  In  his  person  and 
reputation  has  been  violated.  Cooley  on 
Torts  (2d  Ed.)  69.  "When  the  clear  right 
of  a  party  Is  invaded  in  consequence  of  an- 
other's breach  of  duty,  he  must  be  entitled 
to  an  action  against  the  party  for  some 
amount"  Denman,  0.  J.,  in  Clifton  v. 
Hooper,  6  Q.  B.  468.  It  was  held  in  Fray 
V.  Goules,  1  El.  &  El.  (102  E.  C.  L.)  839, 
that  an  attorney  is  liable  for  compromising 
his  client's  suit,  contrary  to  instructions, 
ev^  though  it  turned  out  that  he  acted 
with  reasonable  prudence  and  bona  fide  and 
for  the  actual  benefit  of  Ms  client,  there 
being  no  loss  whatever,  much  less  an  appre- 
ciable one.  It  Is  only  when  the  gist  of  the 
action  is  damage  that  the  maxim  "de  minimis 
non  curat  lex"  applies,  and  that  the  law 
no  longer  distinguishes  between  no  appreci- 
able damage  and  no  damage  at  all.  Hale, 
Damages,  27,  28.  In  Bond  v.  Hilton,  47  N. 
O.  149,  the  court,  in  a  full  discussion  of 
this  question,  says:  *^herever  there  is  a 
breach  of  an  agreement,  or  the  invasion 
of  a  right,  the  law  infers  some  damage,  and, 
if  no  evidence  is  givoi  of  any  particular 
amount  of  loss,  it  gives  nominal  damages 
by  way  of.  declaring  the  right,  upon  the 
maxim,  'Ubi  jus,  Ibi  remedium."  And  again: 
"In  every  contract  implying  a  duty  to  be 
performed,  the  neglect  of  that  duty  gives, 
in  law,  a  cause  of  action  to  the  opposite 
party,  under  the  above  maxim,  and  when 
the  law  gives  an  action  it  gives  damages  for 
the  violated  right,  and,  if  no  actual  dam- 
ages be  shown,  the  plaintiff  is  entitled  to 
nominal  damages."  Where  there  is  an  inva- 
sion of  another's  right,  the  cause  of  action 
is  the  wrong,  or  what  we  technically  call 
'*the  injury,"  which  entitles  him  at  least  to 
nominal  recompense  to  vindicate  his  right 
and  the  consequences  which  immediately 
flow  from  that  injury,  in  the  way  of  loss  or 
damage,  are  but  matters  of  aggravation. 
Hale,  Damages,  77.  In  Fetter  v.  Beal,  1 
Salk.  11,  plaintiff  recovered  damage  for  an  as- 
sault and  battery  by  which  his  skull  was 
broken,  and  afterwards,  upon  the  falling  out 
of  a  piece  of  his  skull,  he  brought  an  action 
for  additional  damage.  The  former  recovery 
was  held  to  be  a  bar  to  the  latter  action. 
Holt  C  J.,  said:  "As  to  the  case  of  a  nui- 
sance by  water  dropping  from  the  eaves  of 
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the  house,  eyery  new  dropping  Is  a  nuisance; 
but  here  is  not  a  new  battery,  and  In  tree- 
pass  the  srieyoosness  or  consequence  of  the 
battery  is  not  the  ground  of  the  action,  but 
is  only  the  measure  of  damages  which  the 
Jury  must  be  supposed  to  have  considered  at 
the  former  trial."  In  the  same  case,  as  re- 
ported in  1  Lord  Raym.  692  (and  it  appears 
to  have  been  considered  as  a  very  important 
one  and  controlling  as  an  authority),  Lord 
Holt  further  says:  "This  is  a  new  case,  to 
which  there  is  no  parallel  in  the  books. 
Every  one  shall  recover  damages  in  propor- 
tion to  his  prejudice  which  he  hath  sustained; 
and  if  this  matter  had  been  given  In  evi- 
dence, as  that  which  in  probability  might 
have  been  the  consequence  of  the  battery, 
plaintiff  would  have  recovered  damages  for 
it.  The  injury,  which  is  the  foundation  of 
the  action.  Is  the  battery,  and  the  greatness 
or  consequence  of  that  is  only  In  aggravation 
of  damages.  In  some  cases  the  damage  is 
the  foundation  of  the  action,  as  in  the  ac- 
tion by  the  master  for  battery  of  his  servant, 
'per  quod  servitium  amlsif ;  but  here  the 
battery  only  is  the  foundation  of  the  action, 
and  this  damage,  which  might  probably  en- 
Bue,  might  and  ought  to  have  been  given  in 
evidence,  and  must  be  Intended  to  have  been 
C^ven  in  evidence  In  the  former  action,  and 
that  the  jury  gave  damages  for  all  the  hurt 
that  he  suffered;  for  if  the  nature  of  the 
battery  was  such  as  probably  to  produce  this 
effect,  the  jury  might  give  damages  for  it 
before  It  happened.''  Sedgwick  thus  states 
the  rule:  '^It  thus  appears  that  fresh  dam- 
ages merely  will  not  always  give  a  fresh  ac- 
tion, and  a  judgment  in  a  suit  founded  on  a 
■Ingle  act  of  tort  will  be  a  conclusive  bar  to 
a  second  suit  for  the  same  injury,  although 
barmfnl  consequences  have  made  themselves 
apparent  subsequent  to  the  first  suit,  as  It 
will  be  held  that  in  the  first  verdict  the  plain- 
tiff recovered  all  he  was  entitled  to  daim. 
Hence  the  statute  of  limitations  runs  from 
the  time  of  the  breach."  1  Sedg.  on  Damages 
CSth  Ed.)  I  84.  He  also  states  well  the  dis- 
tinction between  mere  items  of  damage  for  a 
single  tort  and  the  repetition  of  the  trespass 
or  tort  Itself.  "In  the  case  of  a  personal  in- 
jury ,**  says  he,  "the  act  complained  of  is 
complete  and  ended  before  the  date  of  the 
writ.  It  Is  the  damage  only  which  continues 
and  is  recoverable,  because  it  Is  traced  back 
to  the  act;  while  In  the  case  of  a  nuisance,  it 
is  the  act  which  continues,  or,  rather,  is  re- 
newed day  by  day.  The  duty  which  rests 
upon  the  wrongdoer  to  remove  a  nuisance 
causes  a  new  trespass  for  each  day's  neglect" 
1  Sedg.  Damages,  S  88.  The  question  Is  fully 
discussed  and  the  distinctions  clearly  drawn, 
by  Battle,  J.,  in  the  leading  case  of  Moore  v. 
Love,  48  N.  0.  215.  See,  also,  Hatchell  v« 
Kimbrough,  49  N.  C.  163. 

We  do  not  decide  that  mental  anguish  is 
an  element  of  damage  in  a  case  of  this  kind; 
but  if,  for  the  sake  of  argument,  we  concede 
that  it  is,  the  feme  plaintiff  could  have  had 


such  damages  as  she  was  entitled  to  recover 
on  that  account  included  in  her  former  judg- 
ment or  settlement  Having  elected  not  to 
do  so,  she  Is  precluded  now  from  claiming 
any  such  damages.  Her  right  to  them,  if 
right  she  ever  had,  is  merged  in  the  former 
recovery.  She  could  carve  out  as  large  a 
slice  as  the  law  allowed,  but  she  could  not 
cut  but  once.  "No  one  should  be  twice  vexed 
for  the  same  cause"  Is  a  maxim  of  the  law 
we  are  not  disposed  to  disregard,  and  which 
it  is  well  strictly  to  enforce. 

Plaintiff  Albert  Eller  also  asked  for  dam- 
ages for  mental  anguish  caused  by  defend- 
ant's negligence,  and  It  is  alleged  In  the  com- 
plaint that  the  two  plaintiffs  "seek  to  re- 
cover one  sum  in  satisfaction  of  their  several 
claims  for  the  causes  herein  set  out"  If 
plaintiffs  had  any  valid  causes  of  action 
against  defendant,  they  could  not  thus  join 
them.  Oode,  S  287.  There  was  no  formal 
objection  taken  to  the  misjoinder;  but  we 
notice  it  so  that  attention  may  be  called  to 
this  important  provision  of  the  law,  which 
is  mandatory,  and  intended  to  protect  a  sub- 
stantial right  of  defendant,  and  not  merely 
directory.  Plaintiff  Albert  Eller  has  not 
stated  any  cause  of  action  entitling  him  to 
recover  damages.  Those  that  he  claims  are, 
in  any  view  of  the  case,  entirely  too  remote. 
Defendant  did  not  know  of  the  intended  mar- 
riage, and  therefore  could  not  have  contem- 
plated any  damage  to  him,  even  if  he  would 
otherwise  be  entitled  to  recover.  Granford 
T.  Tel.,  188  N.  G.  162,  60  S.  B.  685.  The  case 
cited  settles  the  law  against  his  contention. 

No  error. 

a^a  N.  o.  146) 
BBID  T.  ATLANTA  ft  O.  AIR  LINE  BY. 
00. 

(Supreme  Oourt  of  North  Oarolina.    Nov.  28, 
1905.) 

L  Baiiaoads--Oolijsion8  at  Stbset  Oboss* 

HVG— Nkoliokncb. 

A  railroad  company  is  negligent  in  back- 
ing an  engine  over  a  street  crossing  at  night 
without  anv  warning  and  without  a  man  with 
a  light  on  it  to  keep  a  lookout  along  the  track. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  41» 
Gent  Dig.  Railroads,  f  9d9.] 

2.  Sams  —  Gortbibutobt   NxGLiaEiiOB— Last 

Glbab  Ohanob. 
In  an  action  against  a  railroad  company 
for  negligent  death  resulting  from  a  collision 
on  a  crossing,  the  defense  of  contributory  negli- 
gence was  not  available,  where  there  was  a 
negligent  failure  of  Its  employ6i  to  avail  them- 
selves of  the  last  chance  of  avoiding  the  injury. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  41, 
Gent  Dig.  Railroads.  H  1006-1098.] 

Appeal  from  Superior  Gourt,  Mecklenburg 
County;  Gooke,  Judge. 

Action  by  James  Held,  as  administrator, 
against  the  Atlanta  &  Charlotte  Air  Line 
Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    AfBrmed. 

ClvU  action  for  wrongfully  and  negligent- 
ly causing  tne  death  of  plaintiff's  intestate. 
The  usual  issues  In  such  cases  were  submit- 
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ted.  There  waa  evidence  to  the  effect  that  on 
or  about  February  24,  1905,  about  8  o'clock 
at  night,  the  plaintiff's  Intestate  was  run 
over  and  killed  by  an  engine  of  the  defend- 
ant; and  there  was  evidence  tending  to 
show  that  at  the  time  of  the  killing  the 
Intestate  was  endeavoring  to  cross  the  rail- 
road at  Second  street  crossing  In  the  city  of 
Charlotte,  that  there  were  several  tracks 
there  used  by  the  defendant  In  shifting  and 
otherwise,  that  the  street  ran  down  these 
tracks  for  some  distance,  and  it  was  usual 
and  customary  for  persons  who  were  pass- 
ing over  the  crossing  at  this  point  to  walk 
part  of  the  way  down  the  main  line  of  the 
track,  and  the  Intestate  was  at  such  point 
at  the  time  she  was  run  over  and  killed. 
The  evidence  of  the  plaintiff  tended  further 
to  show  that,  at  the  time  Intestate  was 
killed,  the  engine  was  backed  on  the  cross- 
ing and  ran  over  the  intestate  without  warn- 
ing of  any  kind,  without  any  light  on  the 
front  end  as  the  train  moved,  and  without 
any  one  stationed  so  as  to  give  warning  If 
danger  or  collision  was  Imminent  There 
was  evidence  of  the  defendant  that  at  the 
time  of  the  injury  the  bell  was  rung,  a  light 
was  properly  placed,  and  a  lookout  kept 
Under  the  charge  of  the  court  there  was 
a  verdict  and  Judgment  for  plaintiff,  and 
defendant  excepted  and  appealed. 

W.  B.  Rodman,  for  appellant  Pharr  ft 
Bell,  for  appellee. 

HOKE,  J.  The  charge  of  the  Judge  below 
was  full  and  clear.  The  Jury  have  accepted 
the  plalntUTs  version  of  the  occurrence,  and 
there  Is  no  error  presented  which  gives  the 
defendant  any  Just  groxmd  of  complaint 
The  court  In  substance  told  the  Jury  that 
where  an  engine  was  backing  on  a  croaa- 
ing  in  the  nighttime,  it  was  the  duty  of  the 
engineer  to  sound  adequate  warning  and 
to  keep  a  man  with  a  light  at  the  front  of 
the  engine  as  It  was  moving,  so  as  to  keep 
a  lookout  adequate  for  safety ;  and.  If  there 
waa  failure  In  this  respect  and  an  injury 
resulted,  there  would  be  a  negligent  breach 
of  duty;  and.  If  these  duties  were  perform- 
ed, there  was  no  negligence  on  the  part  of 
the  defendant  and  the  first  issue  would  be 
answered  "No."  This  Is  the  rule  laid  down 
In  Pumeirs  Case,  122  N.  O.  832,  29  S.  E. 
953.  There  Furches,  X,  delivering  the  opin- 
ion said:  "As  we  understand  the  matter, 
there  must  be  both  a  man  and  a  light  at 
night  and  a  man  and  a  flag  in  the  day. 
It  may  be  one  person,  but  he  must  have 
a  light"  The  fact  that  the  crossing  may 
also  be  used  as  a  part  of  the  railroad  yard, 
or  that  this  term  was  used  by  the  court 
under  the  circumstances  of  the  present  case, 
does  not  at  all  change  the  principle. 

On  the  first  issue  as  to  contributory  negli- 
gence the  court  charged  the  Jury,  among 
other  things:  "(3)  It  is  the  duty  of  per- 
sons, before  going  upon  the  track  of  a  rail- 


road company,  to  stop  and  look  and  listen 
for  any  train  that  may  be  moving,  or,  be- 
ing upon  the  tracks  of  such  company  in 
Its  yards  where  there  are  several  tracks 
used  for  shifting  cars,  to  be  continually 
alert  and  on  the  lookout  for  a  moving  train ; 
and  If  a  person  fails  in  this  duty,  and  in 
consequence  of  such  failure  is  Injured  by  a 
moving  train,  the  person  would  be  guilty 
of  contributory  negligence.  (4)  The  burden 
of  the  first  issue  is  upon  the  plaintiff;  the 
burden  of  the  second  Issue  is  upon  the  de- 
fendant" The  court  further  charged  the 
Jury  as  follows :  "(5)  If  the  Jury  shall  find 
that  the  plaintiff  was  walking  on  the  rail- 
road track,  and  that  the  defendant  was 
backing  its  engine  along  the  track  in  the 
nighttime  in  the  direction  of  the  plaintiff, 
and  that  there  was  no  light  at  the  time  on 
the  back  part  of  the  engine  and  no  agent 
there  to  keep  a  lookout  along  the  track,  or, 
being  there,  failed  to  exercise  reasonable 
care  In  looking  ahead  along  the  track  for 
any  person  on  or  near  the  track,  or  that 
no  bell  was  ringing,  and  if  the  Jury  shall 
find  that  the  engine  so  moving  ran  against 
or  upon  the  Intestate  and  killed  her,  and  If 
the  Jury  should  further  find  that  If  the  bell 
had  been  ringing  and  there  had  been  a  prop- 
er light  on  the  engine,  the  Intestate  would 
have  had  notice  of  the  approaching  train 
in  time  and  would  have  escaped  the  danger, 
or  that  if  there  had  been  a  person  stationed 
on  the  engine  and  was  exercising  reasonable 
care  In  keeping  a  lookout  along  the  track, 
he  would  have  discovered  the  intestate  In 
time  to  have  avoided  striking  her,  then  the 
Jury  should  answer  the  first  issue  'Yes*  and 
the  second  issue  'No.*  (6)  If  the  Jury  are 
not  satisfied  by  the  greater  weight  of  the 
evidence  that  the  intestate  was  killed  by 
a  moving  train  or  engine  of  the  defendant, 
they  will  answer  the  first  issue  'No.* " 

Objection  is  made  to  section  5  of  the 
charge,  for  that  it  practically  declared  that 
the  defense  of  contributory  negligence  would 
not  avail  the  defendant  under  the  condi- 
tions stated.  This  part  of  the  charge  does 
have  the  effect  complained  of,  and  there 
is  no  error  In  the  ruling.  The  Intestate  had 
gone  to  the  crossing  at  Third  street  in  the 
effort  to  cross  the  road,  and  was  told  by  an 
employ^  of  the  defendant  that  a  freight 
train  then  obstructed  the  crossing  at  that 
point  and  she  had  better  try  the  Second 
street  crossing.  Following  these  instruc- 
tions she  essayed  the  latter  crossing  and 
was  endeavoring  to  cross,  when  the  engine 
backed  upon   her,  and  her  death  resulted. 

The  intestate  here  was  no  trespasser,  and 
there  was  no  contributory  negligence  in  the 
mere  fact  that  she  was  then  upon  the  road. 
She  was  where  she  bad  a  right  to  be;  and, 
if  she  was  run  over  and  killed  by  the  en- 
gine, under  the  circumstances  stated  in  this 
portion  of  the  charge,  there  was  no  con- 
tributory negligence.  Upon  either  postulate 
of  the  specified  portion  of  the  charge,  there 
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was  a  negligent  failure  on  the  part  of  the 
defendent*8  agents  or  employte  to  avail 
themselves  of  the  last  clear  chance  of  avoid- 
ing the  injury,  which  would  render  the 
misconduct  of  the  defendant  the  sole  proxi- 
mate cause  of  the  intestate's  death.  The 
case  is  controlled  by  the  decisions  in  Lloyd 
▼.  Railroad,  118  N.  0.  1010,  24  S.  B.  805, 
54  Am.  St  Rep.  764;  Stanley  v.  Railroad, 
120  N.  a  514,  27  S.  B.  27;  Pumell  v.  Rail- 
road, 122  N.  C.  832,  29  S.  B.  953;  Mcllhaney 
V.  Railroad,  122  N.  0.  995,  30  S.  B.  127. 

There  is  no  error,  and  the  Judgment  must 
be  affirmed. 

a40  N.  a  110) 

FITZGBRALD  v.  CITY  OF  CONCORD. 

(Supreme  Court  of  North  Carolina.    Nov.  28, 
1905.) 

1.  MimiOIPAI*     CoaPOBATIONB    —    DXFBCnVK 

CuLVBBTS— Repaib— Duty  Imposed. 
Under  Code,  §  3803,  requiring  that  cities 
and  towns  shall  provide  for  keeping  in  proper 
repair  the  streets  and  bridges  thereof,  m  the 
manner  and  to  the  extent  that  they  may  deem 
beet,  and  may  cause  such  improvements  as 
may  be  necessary,  etc.,  a  town  is  not  only  bound 
to  originally  construct  its  sidewallcs,  drains, 
culverts,  etc.,  in  a  sound  condition^  but  is  re- 
quired to  use  reasonable  care  and  ccmtinued 
supervision  to  keep  them  so. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Coit.  Dig.  Municipal  Corporations,  §§  1591, 
1612.J 

2,  Samb— DKTEots— NonoB. 

In  an  action  for  injuries  to  a  pedestrian, 
caused  by  a  defective  culvert  in  a  street,  plain- 
tiff is  bound  to  show,  not  only  that  the  defect 
existed  and  that  an  injury  was  caused  thereby, 
but  that  the  officers  of  tne  town  knew,  or  by 
ordinary  diligence  might  have  discovered,  the 
defect,  and  that  its  character  was  such  that 
injuries  to  travelers  therefrom  might  reasonably 
be  anticipated. 

[Gid.  Note. — ^Tor  cases  in  point,  see  vol.  89, 
Cent.   Dig.  Municipal  Corporations,   H  10^- 

8.    SAMB— BVIDBNCB— QUXSnOH    FOB   JUBT. 

Where  plaintifT  was  injured  by  falling  into 
a  hole  in  a  culvert  in  a  street  at  night,  of  the 
existence  of  which  she  had  no  knowledge,  and 
could  not  see  by  reason  of  the  darkness,  and 
there  was  evidence  that  the  culvert  had  been 
in  a  defective  condition  for  several  weeks,  the 
town's  negligence  in  failing  to  repair  the  same, 
ete.t  was  for  the  jury. 

(Bd.  Note.^ — ^For  cases  in  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  §  1747.] 

Appeal  from  Superior  Court,  Cabarrus 
OcMinty;  Justice,  Judge. 

Action  by  Rachel  Fitzgerald  against  the 
dty  of  Concord.  From  a  judgment  of  non- 
Bult,  plaintiff  appeals.    Reversed. 

Action  for  negligence.  There  was  evidence 
of  the  plaintiff  tending  to  show  that  she  was 
injured  while  walking  along  the  streets  of 
Goncord,  by  reason  of  falling  through  a  de- 
fectiye  culvert  The  plaintiff  herself,  on  the 
principal  question;  testified,  as  follows:  "I 
live  on  South  Crowell  street  On  July  28, 
1906,  as  I  was  going  on  my  direct  way  home, 
down  West  Depot  street  and  crossing  the 
same,  I  entered  South  Crowell  street  on  the 
bridge  or  culyert  at  the  entrance  of  said 


street,  and  fell  into  a  hole  in  the  culvert  The 
plank  seemed  to  be  partly  broken.  As  I  went 
down,  the  planks  held  me  fast,  and  I  could 
not  get  out  I  fell  with  all  my  weight  on  my 
left  foot,  veiy  badly  spraining  it,  and  injuring 
my  hip.  I  pushed,  down  the  plank  with  my 
hand  and  crawled  out,  and  crawled  over  to  a 
storehouse  at  the  intersection  of  the  streets. 
By  holding  to  the  house  and  getting  the  sup- 
port of  a  stick,  I  was  able  to  get  to  a  near 
neighbor*s  house,  and  remained  there  during 
the  night.  The  night  was  a  very  dark  one. 
and  there  was  no  lights  on  the  street,  as  the 
storm  had  put  them  out  I  had  not  noticed 
this  place  before  in  the  street"  J.  D.  Gordon, 
a  witness  for  the  plaintiff,  on  his  examination 
In  chief  testified:  "I  do  business  at  the  in- 
tersection of  West  Depot  and  South  Crowell 
streets.  I  knew  the  culvert  in  question.  The 
hole  was  16  or  18  inches  in  diameter.  The 
culvert  was  as  long  as  the  width  of  Crowell 
street,  and  was  over  the  ditch  on  the  south 
side  of  West  Depot  street  It  was  about  20 
feet  long,  and  was  crossed  by  all  who  enter 
South  Crowell  street  from  West  Depot  street. 
It  was  used  by  those  who  enter  the  street 
walking  and  in  vehicles.  The  culvert  was  con- 
siderably worn  and  covered  with  dirt  The 
top  planks  were  worn,  sagged,  and  broken,  and 
could  be  seen  through,  and  had  been  in  this 
condition  for  several  weeks  before  the  plain- 
tiff says  she  was  hurt  South  Crowell  street 
is  one  of  the  principal  streets  in  Concord.  I 
saw  the  plaintiff  afterwards,  and  she  was 
limping,  and  is  still  limping."  On  the  close 
of  the  testimony  for  the  plaintiff,  on  motion 
of  defendant,  there  was  Judgment  of  nonsuit 
and  the  plaintiff  excepted  and  appealed. 

W.  O.  Means  and  M.  B.  Stickley,  for  ap- 
pellant Montgomery  &  Crowell  and  L.  T. 
Hartsell,  for  appellee. 

HOKE,  J.  (after  stating  the  case).  There 
was  error  in  directing  a  nonsuit  in  this  case, 
and  the  plaintiff  is  entitled  to  have  her  cause 
submitted  to  a  Jury.  The  governing  authori- 
ties of  a  town  are  charged  with  the  duty  of 
keeping  their  streets  and  sidewalks,  drains, 
culverts,  etc,  in  a  reasonably  safe  condition ; 
and  their  duty  does  not  end  at  all  with 
putting  them  in  a  safe  and  sound  condition 
originally,  but  they  are  required,  to  keep  them 
so  to  the  extent  that  this  can  be  accomplished 
by  proper  and  reasonable  care  and  continuing 
supervision.  Code,  S  3803;  Bunch  v.  Eden- 
ton,  90  N.  C.  431 ;  Russell  y.  Monroe,  116  N. 
C.  720,  21  a  B.  650,  47  Am.  St  Rep.  823. 
In  Bunch's  Case,  Merrimon,  J.,  for  the  court, 
says:  'It  was  the  positive  duty  of  the  corpo- 
rate authorities  of  the  town  of  Edenton  to 
keep  the  streets,  including  the  sidswalks,  in 
'proper  repair,'  that  is  in  such  condition  as 
that  the  people  passing  and  repassing  over 
them  might  at  all  times,  do  so  with  reason- 
able ease,  speed,  and  safety.  And  proper  re- 
pair implies  also  that  all  bridges,  dangerous 
pits,  embankments,  dangerous  walls,  and  tbe 
like  perilous  things  very  near  and  adjoining 
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the  Bh  lets,  shall  be  guarded  against  by  proper 
railing^  and  barriers.  Poslttve  nuisances  on 
or  near  the  streets  should  be  forbidden  under 
proper  x>enaltles,  and,  when  they  exist,  should 
be  abated.'*  The  town,  however,  Is  not  held 
to  warrant  that  the  condition  of  Its  streets, 
etc.,  shall  be  at  all  times  absolutely  safe.  It 
is  only  responsible  for  n^llgent  breach  of 
duty,  and,  to  establish  such  responsibility,  It 
Is  not  sufficient  to  show  that  a  defect  existed 
and  an  Injury  has  been  caused  thereby.  It 
must  be  further  shown  that  the  officers  of  the 
town  "knew  or  by  ordinary  diligence  might 
have  discovered  the  defect,  and  the  character 
of  the  defect  was  such  that  Injuries  to 
travelers  therefrom  might  reasonably  be  an- 
ticipated." 

It  will  be  observed  that  actual  notice  of  a 
dangerous  condition  or  defective  structure  Is 
not  required,  but  notice  may  be  implied  from 
circumstances,  and  will  be  imputed  to  the 
town  If  its  officers  could  have  discovered  the 
defect  by  the  exercise  of  proper  diligence.  As 
pertinent  to  the  present  Inquiry,  it  is  stated  in 
1  Shearman  &  Red.  Neg.  §  909:  "Unless  some 
statute  requires  it,  actual  notice  is  not  a 
necessary  condition  of  corporate  liability  for 
the  defect  which  caused  the  injury.  Under 
its  duty  of  active  vigilance,  a  municipal  cor- 
poration Is  bound  to  know  the  condition  of  its 
highways,  and,  for  practical  purposes,  the 
opportunity  of  knowing  must  stand  for  actual 
knowledge.  Hence,  when  observable  defects 
in  a  highway  have  existed  for  a  time,  so  long 
that  they  ought  to  have  been  observed,  notice 
of  them  is  implied,  and  is  imputed  to  those 
whose  duty  it  is  to  repair  them;  in  other 
words,  they  are  presumed  to  have  notice  of 
such  defects  as  they  might  have  discovered  by 
the  exercise  of  reasonable  diligence."  And 
again,  in  the  same  section:  "It  is  only  rea- 
sonable, that  notice  of  latent  defects  should 
not  be  so  readily  presumed  ftom  their  con- 
tinuance as  open  and  obvious  defects.  If 
these  were  so  dangerous  as  to  challenge  im- 
mediate attention,  the  jury  is  Justified  in 
finding  a  very  short  continuance  of  such  con- 
dition to  constitute  sufficient  notice.  Active 
vigilance  is  required  to  detect  defects  from 
natural  decay  In  wooden  structures,  like  bridg- 
es, plank  sidewalks,  and  the  like,  which  will 
necessarily  become  unsafe  from  age ;  but  the 
most  that  ought  to  be  required  is  the  use  of 
ordinary  diligence  by  making  tests  and  exami- 
nations, with  reasonable  frequency,  to  as- 
certain whether  they  are  safe  or  not  It  has 
been  held  that  notice  will  not  be  implied, 
unless  the  defect  was  so  open  and  noticeable 
as  to  attract  the  attention  of  passers-by.  But 
travelers  are  not  charged  with  any  duty  to 
search  for  defects  in  a  highway  as  road  offi- 
cers are,  and  the  better  rule  in  our  Judgment 
is  that  knowledge  of  a  defect  may  be  in- 
ferred, notwithstanding  it  may  have  escaped 
the  attention  of  all  travelers,  or  even  of  an 
officer  frequently  passing  by.  It  is  not  a 
question  whether  all  passers-by  actually  no- 


ticed a  defect,  but  whether  It  was  noticeable." 
And  the  decided  cases  support  the  doctrine  as 
stated.  Jones  v.  Greensboro,  124  N.  G.  310, 
313,  32  S.  D.  675;  Kibele  v.  Philadelphia,  105 
Pa.  41;  Kunz  v.  Troy,  104  N.  Y.  346,  10  N.  E. 
442,  58  Am.  Rep.  508;  Pomfrey  v.  Saratoga, 
104  N.  Y.  459, 11  N.  E.  43. 

On  the  question  of  notice  implied  from  the 
continued  existence  of  a  defect,  no  definite  or 
fixed  rule  can  be  laid  down  as  to  the  time 
required,  and  it  is  usually  a  question  for  the 
Jury  on  the  facts  and  circumstances  of  each 
particular  case,  giving  propto  consideration 
to  the  character  of  the  structure,  its  material, 
the  time  it  has  been  in  existence  and  use,  the 
nature,  of  the  defect,  its  placing,  etc  We 
have  adverted  only  to  the  evidence  most  fa- 
vorable to  the  plaintiff's  demand,  as  this  Is 
required  where  a  nonsuit  is  directed  on  the 
defendant's  motion. 

Applying  the  above  principles  to  the  testi- 
mony so  considered,  we  are  of  opinion,  as 
stated,  that  the  plaintiff  is  entitled  to  have 
the  question  of  the  defendant's  responsibility 
submitted  to  the  Jury  under  proper  instruc- 
tions from  the  court,  and  to  that  end  a  new 
trial  Is  awarded. 

New  trial. 


OM  Va.  «67) 
NORFOLK  ft  W.  RT.  CO.  v.  SPENCER'S 

ADM'X. 
(Supreme  Court  of  Appeals  of  Viiginia.    Dec.  7, 

1.  E}VIDBNGB— MOBTALITT  TABLES. 

In  an  action  for  death,  standard  mortality 
tables  are  admissible  to  show  the  probable  ex- 
pectancy of  the  life  of  deceased. 

[Ed.  Note.— For  cases  in  point  see  voL  17, 
Cent  Dig.  Death,  §  84;  v<3.  20,  Cent  Dig. 
Evidence,  S  1520.] 

2.  NBGLIGEirCB — ^AcnoN — ^IirsTBUcnoiffl — Cow- 

TBIBUTOBT  NBQIJOANCB. 

The  court  Instructed  that,  although  plain- 
tiff's intestate  might  have  been  guilty  of  negli- 
cence,  and  although  that  negligence  might  in 
fact  have  contributed  to  the  accident,  yet  if 
defendant  could,  in  the  result  by  the  exercise 
of  ordinary  care  and  diligeDce,  have  avoided  the 
accident  plaintiiTs  negligence  would  not  excuse 
defendant  Held,  that  the  instruction  was  prop- 
er in  fonn. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Negligence,  U  115,  392J 

8.  Master   and    Sebvart — Ihjubibs — ^Nbqu- 
GBNCB — Evidence — Sufficienct. 

In  an  action  for  the  death  of  a  locomotive 
engineer  in  a  collision  between  his  train  and 
another,  evidence  held  sufficient  to  warrant  a 
finding  that  the  engineer  of  the  other  train  could 
have  moved  his  train  after  knowledge  of  the 
danger,  so  as  to  have  avoided  the  accident 

4.  Same — Question  fob  Jubt. 

In  an  action  for  the  death  of  a  locomotive 
engineer  in  a  collision  between  his  train  and 
another^  held,  that  it  was  a  question  for  the 
jury  whether  the  conductor  of  the  other  train 
was  guilty  of  negligence  in  having  his  train 
standing  beyond  the  limits  prescribed  by  an 
order. 

5.  New   Tbial — Obounds — ^Disgbeditino    Op- 
posite Witness. 

As  a  general  rule,  a  new  trial  will  not  be 


Va.) 


NORFOLK  St  W.  RY.  CO.  v.  SPENCER'S  ADllTX. 


311 


granted  to  enable  the  movini:  party  to  discredit 
an  opposite  witneas. 

TEd.  Note. — For  cases  in  point  see  vol.  87, 
G^t  Dig.  New  Trial,  §§  221-223  J 

6.  Mabtxb  and    Ssbyant — ^Neguqenob— Evi- 

DBNGB— SUFFIdEIVOT. 

In  an  action  for  tlie  death  of  a  locomotive 
engineer  In  a  collision  between  his  train  and 
another,  evidence  held  safficient  to  warrant  a 
finding  that  there  was  negligence  in  failing  to 
pat  down  torpedoes  as  a  warning  to  deceased. 

7.  AfpkaI/— Review-'Gontlicting  Evioenoe. 

Where  the  evidence  cm  the  question  of  negU- 
genoe  is  conflicting,  the  verdict  will  not  be  dis- 
turbed unless  palpably  erroneous. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  8* 
Cent  Dig.  Appeal  and  Error,  §§  ^35-8037.] 

8L  Sake — ^Weioht  of  Eyidenge. 

The  Supreme  Court  will  not  undertake  to 
paas  upon  the  weight  of  the  evidence. 

[Bd.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  §§  392S-8943.] 

9.  Masteb   and    Sebyant   —   Contbibutobt 
Negligence— Qttestion  fob  Jubt. 

In  an  action  for  the  death  of  a  locomotive 
engineer  in  a  collision  between  his  train  and 
another,  held,  that  the  question  of  contributory 
negligence  was  one  for  the  jury. 

10.  Appeal — ^Review — Qttestion  of  Fact. 
Where  it  is  impossible  to  say  that  reason- 
able men  might  not  differ  in  their  judgment 
on  the  question  of  contributory  negligence,  the 
Supreme  Court  will  not  disturb  a  verdi(it  for 
pkuntifF; 

Error  to  Corporation  Court  of  Roanoke. 

Action  by  Essie  Spencer,  as  administratrix 
of  Arthur  T.  Spencer,  against  the  Norfolk  ft 
Western  Railway  Company.  Judgment  In 
favor  of  plaintiff,  and  defendant  brings  er- 
ror.   Afltoned. 

Wm.  Gordon  Robertson,  for  plaintiff  In 
error.    Smith  &  King,  for  def^dant  in  error. 

HARRISON,  J.  This  writ  of  error  brings 
before  ns  for  rcYlew  the  record  of  an  action 
at  law,  brought  by  the  defendant  in  error  to 
reooYer  damages  of  the  plaintiff  in  error  for 
the  alleged  negligent  killing  of  the  plaintiff's 
intestate  In  a  collision  between  two  trains 
of  the  defendant  company. 

The  collision  occurred  at  a  point  on  the 
Roanoke  &  Southern  branch  of  the  Norfolk 
ft  Western  Railway,  about  three  miles  south 
of  Starkey  station,  and  near  to  bridge  1,813, 
between  a  freight  train,  with  2  engines,  62 
cars,  and  a  caboose,  which  was  traveling 
north,  and  a  work  train,  which  was  standing 
still,  headed  south.  Arthur  T.  Spencer,  the 
pialntifTs  Intestate,  was  the  engineer  on  the 
front  engine  of  the  double-header,  which  was 
derailed  at  a  point  near  the  south  end  of  the 
bridge,  and  went  down  the  bank.  Inflicting 
injuries  from  which  Spencer  died  three  days 
later. 

The  trial,  which  was  In  the  corporation 
court  for  the  city  of  Roanoke)  resulted  in 
a  verdict  and  Judgment  in  favor  of  Spencer's 
administratrix  for  $10,000. 

The  first  bill,  of  exception  Is  to  the  action 
of  the  corporation  court  in  admitting  the  evi- 
dence of  W.  S.  McClauahan,  who  was  in- 
troduced to  show,  .by  standard  tables  of 
mortality,  what  was  the  probable  expectancy 


of  life  of  a  man  26  years  of  age.  In  the 
argument  here  this  exception  was  properly 
abandoned.  Virginia  ft  S.  W.  Ry.  Co.  v. 
Bailey,  104  Va. ,  49  S.  E.  25-37. 

The  second  bill  of  exceptions  Is  to  the 
court's  action  in  giving  the  four  instructions 
asked  for  by  the  plaintiff.  The  learned  coun- 
sel for  the  defendant  company  has  at  this 
bar  withdrawn  his  objection  to  Instructions 
Nos.  1  and  3.  It  will  be  therefore  only  neces- 
sary to  refer  to  Nos.  2  and  4. 

Instruction  No.  2  Is  as  follows:  '*The 
court  instructs  the  Jury  that,  although  the 
plaintiff's  intestate  may  have  been  guilty  of 
negligence,  and  although  that  negligence  may 
In  fact  bare  contributed  to  the  accident,  yet 
if  the  defendant  or  englneman  of  the  work 
train  could.  In  the  result,  by  the  exercise  of 
ordinary  care  and  diligence,  have  avoided  the 
accident  which  happened,  then  plaintiff's  In- 
testate's negligence  will  not  excuse  the  de- 
fendant, and  the  plaintiff  Is  entitled  to  re- 
cover." 

This  instruction  follows  substantially  the 
form  that  has  been  employed  since  the  doc- 
trine contained  therein  was  first  announced 
by  this  court  Richmond  ft  D.  R  Co.  v. 
Anderson's  Adm'r,  31  Grat  812,  31  Am.  Rep. 
750;  Johnson's  Adm'r  v.  C.  ft  C.  Ry.  Co.,  91 
Va.  176,  21  S.  E.  238;  Seaboard  ft  Roanoke 
R.  Co.  ▼.  Joyner's  Adm'r,  92  Va.  354,  23  S.  E. 
773;  Washlngtoii,  etc.,  R  Co.  v.  Lacey,  94 
Va.  460^76,  26  S.  E.  834. 

This  instruction  is  further  objected  to  upon 
the  ground  that  there  was  no  evidence  upon 
which  to  base  it  This  position  Is  not  ten- 
able. The  work  train  was  standing  in  a  cut, 
about  225  feet  south  of  bridge  1,813,  when  the 
engineer  in  charge  called  in  his  fiagman. 
The  evidence  tends  to  show  that  when  the 
flagman,  in  response  to  the  call,  reached  the 
engine  of  the  work  train,  he  •'hollered"  to  the 
engineer  and  said,  '*For  God's  sake,  get  out 
of  here;  there  Is  a  train  coming  down  the 
mountain;"  that  the  engineer  did  not  move 
his  engine,  and  the  flagman  made  no  effort 
to  stop  the  coming  train;  that  the  engineer 
had  time,  after  the  warning  given  by  the 
flagman,  to  have  run  his  train  back  as  far 
as  the  middle  of  the  bridge,  thus  putting  a 
distance  of  332  feet  between  the  two  trains, 
with  the  view  unobstructed,  and  both  trains 
going  in  the  same  direction ;  and  that,  if  the 
engineer  of  the  work  train  had  moved  back 
promptly  upon  receiving  notice  of  the  coming 
freight  train,  no  collision  could  have  oc- 
curred. 

This  evidence  was  sufficient  to  justify  In- 
struction No.  2,  and  the  plaintiff  was  en- 
titled to  have  that  view  of  the  case  submitted 
to  the  Jury. 

Instruction  No.  4  tells  the  Jury,  in  sub- 
stance, that  if  they  believe  from  the  evi- 
dence that  the  plaintiff's  intestate  received 
the  injury  complained  of  In  consequence  of 
the  negligence  of  the  conductor,  the  engineer, 
or  the  flagmail  of  the  work  train  in  not  carry- 
ing out  the  rules  and  regulations  of  the  de- 
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fendant  company,  they  must  find  for  the 
plaintiff,  unless  the  Jury  shall  also  believe 
from  the  evidence  that  the  plaintlfTs  in- 
testate was  guilty  of  contributory  negligence^ 
and  that  the  burden  of  proving  such  con- 
tributory negligence  was  upon  the  defendant 

It  is  contended  that  this  instruction  is  er- 
roneous, because  there  is  no  evidence  tend- 
ing to  connect  either  the  conductor  or  the 
engineer  of  the  work  train  with  the  accident 

The  evidence  already  adverted  to  in  com- 
menting upon  instruction  No.  2  is  equally 
pertinent  in  connection  with  the  objection 
urged  to  this  instruction.  In  addition,  there 
was  other  evidence  which  contributed  to  the 
basis  for  the  instruction  under  consideration. 
The  order  which  the  conductor  of  the  work 
train  received  the  morning  of  the  day  the 
accident  occurred  gave  him  the  right  to  work 
between  Roanoke  and  bridge  1,813.  At  the 
time  of  the  accident  his  train  was  225  feet 
south  of  bridge  1,813.  He  was  therefore  out- 
side of  his  working  limits.  Conceding  that, 
if  necessary,  the  conductor  could  have  his 
work  train  standing  beyond  the  limits  pre- 
scribed by  the  order,  it  was  for  the  Jury  to 
say,  under  the  evidence,  whether  it  was  negli- 
gence to  be  beyond  those  limits  on  this  oc- 
casion, and  whether  or  not  such  negligence, 
if  any,  contributed  to  the  accident  A  care- 
ful examination  of  the  record  shows  that 
there  was  sufficient  evidence  tending  to  show 
negligence  on  the  part  of  each  of  the  persons 
mentioned  in  instruction  No.  4  to  Justify  its 
being  given. 

The  third  and  last  bill  of  exceptions  is  to 
the  action  of  the  court  In  overruling  the  mo- 
tion of  the  defendant  company  to  set  aside 
the  verdict  of  the  Jury.  Three  grounds  are 
alleged  in  support  of  this  motion:  (1)  Mis- 
direction of  the  Jury;  (2)  after-discovered  evi- 
dence; and  (3)  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence. 

The  first  ground  has  been  disposed  of  by 
what  has  been  said  in  considering  the  objec- 
tions to  the  instructions. 

The  second  ground  rests  upon  an  affidavit 
of  W.  J.  Knighton,  the  conductor  of  the 
work  train,  as  to  a  statement  made  to  him 
by  E.  O.  Haislip  two  or  three  days  after 
the  accident  E.  O.  Haislip  was  examined 
at  the  trial  on  behalf  of  the  plaintiff,  and 
was  followed  immediately  by  W.  J.  Knighton 
on  behalf  of  the  defendant  company,  who  was 
called  a  second  time  to  the  stand  after  being 
fully  examined,  cross-examined,  re-examined, 
and  recross-examined,  thus  affording  him  am- 
ple opportunity  to  tell  all  that  he  knew  about 
the  case.  His  affidavit  shows  that  the  oth 
Ject  of  a  new  trial  was  that  he  might  state 
that  E.  O.  Haislip,  a  witness  for  the  plain- 
tiff, had  on  one  point  made  to  him  a  different 
statement  from  that  made  by  this  witness  on 
the  stand. 

Without  considering  whether  or  not  the  ad- 
ditional evidence  of  Knighton,  relied  on  as 
a  ground  for  a  new  trial,  Is  material,  and 
likely  to  produce  a  different  result,  or  wheth- 


er or  not  reasonable  diligence  would  have  se- 
cured such  evidence  at  the  trial  now  under 
review,  it  is  sufficient  to  say  that  the  general 
rule  is,  subject  to  rare  exceptions,  to  refuse 
a  new  trial  when  the  sole  object  is  to  dis- 
credit a  witness  on  the  opposite  side.  Brugh 
V.  Shanks,  5  Leigh,  649;  Thompson  v.  Com- 
monwealth, 8  Grat  637;  Brown  v.  Speyers, 
20  Grat  296;  Read's  Case,  22  Grat  924-946. 

As  already  seen,  the  sole  object  of  the  mo- 
tion for  a  new  trial  on  the  ground  of  after- 
discovered  evidence  was  to  discredit  the  testi- 
mony of  the  witness  E.  G.  Haislip,  who  had 
testified  on  the  opposite  side.  In  the  light 
of  the  authorities  cited,  the  after-discovered 
evidence  relied  on  was  insufficient  to  warrant 
a  new  trial. 

The  third  ground  upon  which  the  motion  to 
set  aside  the  verdict  rests  is  that  the  verdict 
was  contrary  to  the  law  and  the  evidence. 

At  the  time  of  the  accident  the  work  train 
was  standing  on  a  sharp  curve  In  a  deep  cut 
a  short  distance  south  of  a  long  trestle,  called 
"bridge  1,813,"  so  that  it  was  out  of  view 
of  the  engineer  of  the  freight  train  until  he 
was  within  80  feet  of  it  Two  work  trains 
were  engaged  between  Roanoke  and  bridge 
1313,  under  an  order  Issued  the  day  of  the 
accident  which  required  them  to  protect 
themselves  against  each  other  and  against  all 
trains.  For  their  protection,  each  was  fur- 
nished with  two  flagmen,  one  of  whom  was  re- 
quired to  protect  his  train  from  trains  ap- 
proaching from  the  north,  and  the  other 
against  trains  approaching  ftom  the  south. 
Rule  399a  of  the  defendant  company  required 
the  flagman  to  go  three-fourths  of  a  mile,  or 
23  telegraph  poles,  from  the  work  train,  and 
place  one  torpedo  on  the  rail,  on  the  en- 
gineer's side,  and  then  to  go  back  at  least  7 
telegraph  poles  farther,  or  one  mile  from  his 
train,  and  place  two  torpedoes  on  the  same 
side,  10  yards  apart  and  then  return  to  the 
twenty-third  telegraph  pole,  and  remain  there 
until  called  in  by  the  whistle  of  his  engine. 
The  evidence  tends  to  show  that  the  flagman 
violated  this  rule,  and  failed  to  put  down 
the  torpedoes  necessary  as  a  warning  to  the 
plaintiff's  intestate.  It  also  tends  to  show 
that  the  defendant  was  guilty  of  negligence  in 
other  particulars,  already  adverted  to  in 
considering  the  instructions. 

Whether  or  not  the  defendant  company  was 
guilty  of  negligence  was  a  question  of  fact 
for  the  Jury.  Where  the  evidence  is  con- 
flicting, as  in  this  case,  the  verdict  will  not 
be  disturbed  unless  palpably  erroneous.  H. 
&  W.  Ry.  Co.  V.  Perrow,  101  Va.  345,  43 
S.  E.  614;  Morlen  v.  N.  &  A.  T.  Co.,  102 
Va.  622,  46. S.   E.  907. 

Nor  will  this  court  undertake  to  pass,  upon 
the  weight  of  the  evidence  or  the  credibility 
of  the  witnesses.  This  is  the  province  of 
the  Jury,  which  the  court  will  not  usurp. 
The  Jury  should  be  left  free  in  each  case 
to  determine,  in  view  of  all  the  circum- 
stances, what  witnesses,  or  what  part  of 
the  evidence  of  any  witness,  they  will  credit 
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N.  &  W.  Ry,  Ck).  V.  Poole's  Adm'r,  100  Va. 
148,  40  S.  E.  627.  If  the  evidence  Introdnced 
on  behalf  of  the  plaintiff  was  bellered  by 
the  jury,  and  that  of  the  defendant  di»- 
believed*  we  could  not  say  that  their  verdict 
was  palpably  erroneous,  or  that  it  was  not 
Justified. 

It  is  contended  that  the  plaintiff's  intes- 
tate was  guilty  of  contributory  negligence. 
This  was  also  a  question  of  fact  for  the 
jury,  and  was  submitted  to  them  under  full 
instructions  as  to  the  law,  given  without 
objection,  on  behalf  of  the  defendant  com- 
pany. The  deceased  was  discharging  his 
duties  as  a  locomotive  engineer  under  the 
following  order,  which  is  known  in  the  record 
as  the  "slow  order":  •'To  all  concerned: 
Until  further  notice,  all  trains  will  reduce 
speed  to  six  miles  per  hour  while  passing 
over  bridge  1,913,  Winston  district"  The 
deceased  is  charged  with  a  violation  of  this 
order,  which  is  the  foundation  for  the  charge 
of  contributory  negligence.  It  is  to  be  ob- 
served that  the  collision  took  place  before 
the  freight  train  reached  the  bridge  mentioned 
In  the  order,  but  it  is  contended  that  the  de- 
ceased was  approaching  the  bridge  at  a  rate 
of  speed  that  would  have  prevented  him 
from  reducing  it  to  six  miles  per  hour  while 
crossing  the  bridge.  The  evidence  of  the 
speed  of  the  train  is  conflicting.  One  wit- 
ness puts  It  at  6  miles  an  hour,  another 
at  8,  and  still  another  at  20  miles  per  hour, 
and  the  evidence  on  that  point  tends  to  show 
that  the  speed  could  have  been  reduced  to 
6  miles  an  hour  by  the  time  the  bridge  was 
reached. 

Under  the  evidence.  It  Is  Impossible  to  say 
that  reasonable  men  might  not  differ  in 
their  judgment  upon  the  question  whether 
or  not  the  plaintiff's  intestate  was  guilty  of 
negligence,  and  therefore  this  court  would 
not  be  warranted  in  disturbing  the  verdict 
of  the  jury.  Southern  Ry.  Co.  v.  Aldridge's 
Adm'r,   101   Va.  142-149,  43  S.   B.  833. 

For  these  reasons,  the  judgment  must  be 
mfllrmed. 


<EB  w.  Ya.  iSt) 

TAtiB    V.    SUITER    ft    DUNBAR. 

{Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  21,  1905.) 

1,  CowTBAOTS— Action  on  Evidenoe. 

A  written  contract,  between  other  parties 
than  the  parties  to  a  suit,  which  Is  referred  to 
In  the  written  contract  sued  upon  and  to  any 
extent  supplements  the  same,  is  admissible  in 
evidence  upon  the  trial. 
Z  Evidsnce-^Dbclabations — Rks  Oesta. 

Communications  between  a  party  to  a  suit 
and  his  employ^  not  in  the  presence  of  the 
adverse  party^  and  of  which  he  has  no  notice, 
are  not  admissible  in  evidence  in  his  behalf, 
unless  they  are  a  part  of  the  res  gests. 

[Ed-  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §  1073.] 

8.  Trial— Exclusion  of  Evidbncb— Motion. 

When  a  motion  is  made  to  strike  out  a 

portion  of  the  testimony  of  a  witnesst  Uie  part 


of  the  testimony  desired  to  be  stricken  out  must 
be  particularly  and  definitely  pointed  out. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  §  24ai 

4.  Contract— Failubk  to  Pkbfoeic. 

Where  a  party  by  his  own  contract  creates 
a  duty  or  charge  upon  himself,  his  undertaking 
must  be  substantially  complied  with  under  any 
and  all  circumstances.  To  excuse  a  perform- 
ance, his  contract  must  provide  for  it 
(Syllabus  by  the  Court) 

Btror  to   arcult   Court,   Mason   County. 

Action  by  A.  W.  Vale  against  Suiter  & 
Dunbar.  Judgment  for  plaintiff.  Defend- 
ants bring  error.    Reversed. 

C.  B.  Hogg,  Somerville  &  SomerviUe,  and 
Hollis  C.  Johnsoiu  for  plaintiffs  In  error. 
W.  R.  Ounn  and  J.  8.  Spencer,  for  defend- 
ant in  error. 

McWHORTBR,  J.  This  is  an  action  of 
assumpsit,  brought  by  A.  W.  Vale  against 
Suiter  &  Dunbar  in  the  circuit  court  of 
Mason  county,  to  recover  from  defendants 
a  balance  cUimed  by  him  to  be  due  for  saw- 
ing into  lumber  and  ties  timber  furnished 
Mm  at  his  portable  sawmill  by  defendants 
on  what  was  known  as  the  "WllUam  Miller 
Two-Mile  Creek  Farm,"  In  Mason  county, 
filing  .with  his  declaration  a  bill  of  particu- 
lars, showing  a  balance  due  plaintiff  of  $860.- 
42.  The  defendants  entered  their  plea  of 
non  assumpsit  and  filed  a  special  plea  in 
writing,  setting  up  a  contract  In  writing 
made  on  the  5th  day  of  May,  1900,  between 
the  plaintiff  and  the  defendants,  whereby 
the  plaintiff,  in  consideration  that  the  de- 
fendants would  pay  him  5  cents  for  each 
tie  manufactured  from  said  timber,  and  $3 
per  thousand  for  all  other  lumber  or  mill 
stuff,  except  ties  gotten  out,  covenanted 
and  agreed  with  said  defendants  that  he 
would  set  up  and  put  In  good  running  order, 
with  a  capacity  of  10,000  to  12,000  feet  per 
day,  a  portable  sawmill,  with  proper  atr 
tachments  for  cut-off  saw  and  edger,  on  said 
farm,  and  that  he  would  make  three  sets  for 
sawing  on  said  premises,  and  use  good  judg- 
ment in  getting  out  all  the  lumber  possible 
that  would  be  marketable  from  the  logs  of 
said  timber,  and  agreed  to  saw  standard 
ties,  6x8  inch,  8  feet  long,  and  6x9  inch,  8V^ 
feet  long;  that  he  would  furnish  a  grader 
for  the  Inspection  of  the  lumber  and  super- 
intend the  stacking  of  the  same  on  the  yard; 
that  he  would  have  the  said  mill  set  within 
six  weeks  after  the  signing  of  said  agreement; 
that  he  would  run  the  same  steadily,  save 
when  prevented  from  so  doing  by  unavoid- 
able accidents,  and  saw  all  timber  as  ordered 
by  defendants,  including  oak,  poplar,  ash, 
hickory,  linn,  elm,  buckeye,  walnut,  syca- 
more, and  beech,  quartered  oak  excepted, 
and  that  afterwards  the  parties  extended 
said  contract  on  same  terms  as  the  original 
so  as  to  include  two  additional  sets  of  said 
mill  on  said  farm;  that  said  plaintiff,  not  re- 
garding hla  said  several  covenants,  promises, 


314 


62  SOUTHEASTERN  REPORTER. 


(W.Vai 


and  agreements,  did  not  set  up  and  put  In 
good  running  order,  with  a  capacity  of  from 
10,000  to  12,000  feet  per  day,  a  portable  saw- 
mill, with  proper  attachments  for  cut-off  saw 
and  edger,  on  the  farm,  and  did  not  use  good 
judgment  In  getting  out  all  of  the  lumber 
possible  that  would  be  marketable  from  the 
logs  gotten  out  of  said  timber,  and  did  not 
furnish  a  grader  for  the  inspection  of  said 
lumber,  and  did  not  superintend  the  stack- 
ing of  the  lumber  as  per  agreement,  and  did 
not  run  the  mill  steadily,  save  when  prevent- 
ed from  so  doing  by  unavoidable  accidents, 
and  did  not  saw  all  timber  as  ordered  by  the 
defendants,  including  the  various  kinds  of 
timber  mentioned,  /  and  tliat  by  reason  of 
plaintiff's  failure  it  became  necessary  for 
defendants  to  employ  a  man  to  do  the  grad- 
ing plaintiff  agreed  to  have  done,  and  were 
compelled  to  take  down  lumber  and  regrade 
and  restack  the  same,  whereby  the  defend- 
ants were  damaged  to  the  amount  of  $138.27; 
and  that  by  reason  of  plaintiff's  failure  to 
run  said  mill  steadily  as  agreed  said  defend- 
ants were  delayed  three  months  in  getting 
out  said  lumber  and  having  the  same  market- 
ed and  getting  returns  therefrom,  by  reason 
of  which  they  were  damaged  on  account  of 
such  delay — for  interest  on  money  they  were 
compelled  to  borrow,  the  sum  of  $120;  for 
insurance  on  said  lumber  for  three  months 
by  reason  of  plaintiff's  failure  to  comply 
with  the  said  clause  of  the  agreement,  $31.- 
89;  for  three  extra  men  they  were  compelled 
to  keep  for  three  months  by  reason  of  plain- 
tiff's failure  to  comply  with  said  clause  of 
said  agreement,  $330;  and  for  loss  of  time 
suffered  by  Q.  W.  Suiter  and  S.  A.  Dunbar 
for  three  months  each  by  reason  of  such 
failure  of  plaintiff,  $600;  and  for  damages 
occasioned  by  flood  to  stock  on  yards  which 
defendants  were  prevented  from  removing  in 
time  to  avoid  flood  by  reason  of  plaintiff's 
failure  to  run  said  mill  steadily,  except  when 
prevented  from  bo  doing  by  unavoidable 
accidents,  $175;  and  by  reason  of  such  de- 
lay for  three  months  defendants  forfeited  a 
contract  which  they  had  with  Bills  &  Ellis, 
of  Baltimore,  which  expired  on  December 
31,  1900.  and  which  contract  defendants 
could  and  would  have  fulfilled  but  for  such 
failure  of  plaintiff,  whereby  they  suffered 
damage  to  the  amount  of  $250;  also  forfeited 
another  contract  for  the  same  reason  with 
Clark  &  Clark  for  the  sale  of  ties,  whereby 
they  suffered  damages  to  the  amount  of 
$171.99;  and  that  said  defendants  by  reason 
of  the  said  premises  had  sustained  damages 
amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  the  sum  of  $1,817.10,  which 
was  still  due  and  unpaid  and  owing  from 
the  plaintiff  to  defendants,  and  which  was 
there  pleaded  as  an  offset  against  the  plain- 
tiff. Such  plea  was  verified  by  S.  A.  Dunbar, 
one  of  the  defendants,  to  which  special  plea 
in  writing  plaintiff  filed  his  general  replica- 
tion in  writing,  and  denied  the  truth  of  said 
plea,  and  stayed  that  the  same  might  be 


inquired  of  by  the  country.  A  Jury  was 
Impaneled  and  sworn  to  ti7  the  issue.  In 
the  course  of  the  trial  of  the  case  the  de- 
fendants took  bills  of  exceptions  numbered, 
respectively,  from  1  to  21,  which  were  sign- 
ed, sealed,  and  saved  to  the  defendants,  the 
first  19  of  which  were  exceptions  to  the  rul- 
*  ings  of  the  court  in  relation  to  the  admission 
of  testimony  claimed  to  be  improperly  ad- 
mitted. 

Exception  No.  1.  V.  C.  Bobo,  a  witness  in- 
troduced by  plaintiff,  was  asked:  "Please 
state  whether  you  allowed  any  assistance 
that  you  rendered  at  the  breakdowns  or  any- 
thing of  the  kind  to  interfere  with  your 
duties  as  measurer,  tallier,  and  grader  of 
lumber  sawed  by  Mr.  Vale's  mill  on  the 
William  Miller  Two-Mile  Creek  farm?'  which 
he  was  permitted  to  answer  over  the  objec- 
tion of  the  defendants.  He  answered,  "I 
did  not"  The  witness  had  been  employed 
by  plaintiff  in  the  capacity  indicated  by  the 
question,  and  had  at  times,  as  it  appears 
from  the  evidence,  assisted  about  the  mill 
in  some  other  matters,  and  the  object  of 
the  question  was  to  show  that  his  duties  as 
measurer  and  grader  were  not  interfered 
with  by  such  assistance  rendered  by  him  in 
other  matters.  The  defendants  do  not  rely 
upon  this  exception  in  their  brief,  and  I  see 
no  valid  objection  to  the  testimony.  Plain- 
tiff had  a  right  to  have  the  question  answer- 
ed. If  there  was  not  sufficient  work  in  the 
line  to  employ  witness'  whole  time,  he  could 
properly  be  engaged  otherwise  when  not  so 
employed. 

Bill  of  exceptions  No.  2  relates  to  ques- 
tions asked  on  cross-examination  by  plain- 
tiff of  the  witness  O.  W.  Suiter,  and  which 
questions  were  permitted  to  be  asked  and 
answered  over  the  objection  of  the  defend- 
ants, relating  to  the  timber  that  was  cut  to 
be  sawed  and  shipped.  This  exception,  like- 
wise, is  not  relied  upon  by  defendants,  as  it 
Lb  not  mentioned  in  their  brief. 

Bills  of  exceptions  Nos.  3  and  4  relate  to 
testimony  referring  to  a  contract  in  writing 
between  Graham  &  Blessing  on  the  one  side 
and  Suiter  &  Dunbar  on  the  other,  dated 
March  2,  1900,  in  relation  to  the  hauling  of 
the  timber  by  Graham  &  Blessing  for  Suiter 
&  Dunbar  on  the  William  Miller  Two-Mile 
Creek  farm  to  the  mill  of  plaintiff.  One  of 
the  objections  to  the  Introduction  of  this  tes- 
timony set  out  in  said  bills  of  exceptions 
was  that  it  was  thereby  attempted  to  prove 
the  contents  and  provisions  of  a  contract 
in  writing  by  oral  testimony,  using  secondary 
evidence  without  laying  the  grounds  therefor, 
the  plaintiff  being  in  possession  of  the  pri- 
mary evidence.  1  Greenl.  on  Bv.  §  82;  7 
A.  &  E.  Ei  L.  (1st  Ed.)  85;  2  A.  &  E.  B.  li. 
(2d  Ed.)  535.  The  contract  itself  was  the 
best  evidence  of  its  contents,  and  it  was 
improper  to  hear  the  testimony  of  witnesses 
as  to  what  Its  contents  were,  and  especial- 
ly giving  a  construction  of  it  When  im- 
proper testimony  has  been  admitted  over  the 
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objection  of  the  opposite  party,  the  pre- 
sumption is  that  he  was  prejudiced  by  the 
admission  of  such  testimony,  unless  It  af- 
flrmatiyely  appears  that  in  fact  he  wa^  not 
prejudiced  by  It  Hall  y.  Lyons,  29  W.  Va. 
410,  1  S.  B.  582;  Taylor  r.  Railroad  Co.,  33 
W.  Va.  39,  10  S.  B.  29;  Dent  v.  Pickens,  34 
W.  Va.  240,  12  S.  B.  698,  26  Am.  St.  Rep. 
921  (Syl.,  part  4).  "Where  illegal  evidence 
Is  admitted  against  the  objection  of  a  party. 
It  will  be  cause  for  setting  aside  the  verdict, 
unless  It  clearly  appear  that  the  objecting 
party  was  not  prejudiced  thereby."  The 
testimony  referred  to  in  said  bills  of  excep- 
tions Nos.  3  and  4  should  not  have  been 
Introduced* 

It  is  proper  at  this  point  to  consider  bill 
of  exceptions  No.  19,  which  goes  to  the  in- 
troduction in  evidence  by  the  plaintiff  of  the 
contract  of  March  2,  1900,  between  Suiter 
&  Dunbar,  of  the  one  part,  and  Blessing  & 
Graham,  of  the  other.  It  Is  claimed  by  the 
plaintiff  that  it  was  properly  Introduced 
because  of  Its  provisions  under  which  the 
plaintiff's  mill  was  to  be  supplied  with  logs, 
and  the  supervisory  right  reserved  by  de- 
fendants to  forfeit  the  contract  and  per- 
sonally furnish  the  logs  at  the  mill  them- 
selves; that  as  between  Vale  and  Suiter  & 
Dunbar  the  loggers  were  the  agents  and  em- 
ployes of  the  defendants,  and  that  the  failure 
of  the  loggers  to  supply  the  mill,  which  to 
any  extent  caused  the  delay  of  the  plaintiff 
in  his  sawing,  was  contributory  negligence 
chargeable  to  defendants,  and  that  to  such 
extent  plaintiff  was  not  liable  for  injury 
resulting  from  such  delay,  and  that  it  was 
proper  evidence  as  showing  that  the  log- 
gers' measurement  was  to  be  "mill  mea- 
surement," and  "Which  is  to  be  taken  and 
made  by  the  said  first  and  second  parties 
^nd  mill  operators  Jointly  and  shall  be  the 
basis  of  ail  settlements  under  this  contract** 
While  this  contract  of  March  2,  1900,  was 
between  the  defendants  and  Graham  &  Bless- 
ing alone,  and  they  were  the  only  parties 
to  It,  yet  there  is  a  reference  to  this  contract 
in  the  contract  of  May  6,  1900,  between 
the  plaintiff  and  the  defendants,  as  being 
the  contract  under  which  the  logs  were  to 
be  supplied  to  the  mill  to  be  sawed  by  the 
plaintiff.  This  contract  of  March  2d  was 
fully  identified  as  the  contract  under  which 
the  mill  was  to  be  supplied  with  logs,  and 
under  it,  upon  the  failure  on  the  part  of  the 
loggers,  Graham  &  Blessing,  the  defendants 
were  entitled  to  forfeit  this  contract  and 
themselves  furnish  the  logs;  and  the  same 
contract  provided  that  plaintiff,  Vale,  should 
look  to  Graham  &  Blessing  for  damages  for 
any  delay  in  furnishing  logs.  The  contract 
was  relevant  as  showing  that  Graham  & 
Blessing  were  the  agents  and  employes  of 
defendants,  and  that  their  delay  or  failure 
was  that  of  defendants;  and  it  also  con- 
tained provisions  for  measurements,  which 
were  to  be  "mill  measurements,"  and  under 
it  the  measurements  were  to  be  taken  by 


the  three  parties,  Suiter  &  Dunbar,  Graham 
&  Blessing,  "and  the  mill  operators  Jointly." 
Thus  it  was  a  necessary  supplement  to  the 
contract  of  May  5th  between  plaintiff  and 
defendants,  as  that  contract  in  itself  made 
no  provision  for  measurements  and  no  pro- 
vision whatever  for  supplying  logs  to  the 
mill.  Without  the  contract  of  March  2d, 
that  of  May  5th  would  be  manifestly  incom- 
plete, and,  being  so,  the  former  necessarily 
became  a  part  of  the  latter  by  the  reference 
to  it,  in  so  far  as  it  supplements  it  and  Is 
not  inconsistent  with  it.  9  Cyc.  770;  1  Whar. 
Law  of  Bv.  §S  618,  619.  The  court  did  not 
err  In  admitting  the  contract  of  March  2, 
1900,  In  evidence. 

Bill  of  exceptions  No.  5  relates  to  the  cross- 
examination  of  Lee  Arrington,  witness  called 
on  behalf  of  the  defendants.  The  questions 
objected  to  as  propounded  by  counsel  for 
plaintiff  on  cross-examination  were:  "Q. 
What  were  those  dead  culls  worth  at  the 
time  they  were  left  there  in  the  hollow? 
A.  I  don't  hardly  know.  Q.  Would  you  have 
bought  them?  A.  Tes,  sir;  I  would  have 
bought  them  at  some  price."  This  was  a 
legitimate  cross-examination,  the  defendants 
having  examined  the  witness  concerning  the 
culls  in  question,  and  there  was  etldence 
tending  to  prove  that  plaintiff  was  to  be 
paid  for  sawing  culls. 

Bill  of  exceptions  No.  6  concerns  the  exam- 
ination of  the  plaintiff  as  a  witness  on  be- 
half of  himself,  giving  his  opinion  of  V.  C. 
Bobo  as  to  his  competency  and  capacity  as 
a  grader  of  lumber,  and  the  court  was  asked 
to  Instruct  the  Jury  to  disregard  the  answer 
of  the  witness,  which  motion  was  overruled. 
This,  under  Purkey  v.  Transportation  Ck>. 
(W.  Va.)  50  S.  B.  755,  and  cases  there  cited, 
is  Inadmissible  as  evidence,  and  the  court 
should  have  instructed  the  Jury  to  disregard 
It 

Bill  of  exceptions  No.  7  relates  to  the  ex- 
amination of  the  plaintiff  as  a  witness,  by 
his  counsel,  in  relation  to  other  mills  which 
he  had  in  operation,  where  he  speaks  of  two 
other  mills — one  in  Gallia  county,  Ohio;  the 
other  In  Meigs  county,  Ohio.  What  other 
mills  plaintiff  was  running  or  had  in  opera- 
tion elsewhere  was  wholly  Immaterial  and 
irrelevant  Counsel  for  plaintiff  contend 
that  this  evidence  may  not  have  been  per- 
tinent but  it  was  absolutely  harmless,  and 
applies  the  same  remarks  to  the  evidence  set 
out  in  bill  of  exceptions  No.  8.  While  this 
error  alone  would  not  be  sufficient  perhaps, 
to  reverse  the  case,  it  is  irrelevant  and 
should  not  have  been  admitted,  and,  as  there 
must  be  another  trial,  It  is  proper  to  here  say 
so. 

Bill  of  exceptions  No.  8  refers  to  the  ques- 
tions asked  the  plaintiff,  A.  W.  Vale,  on  re- 
examination, in  relation  to  what  be  did  on 
receiving  a  telegram  from  his  men,  dated 
January  7,  1901,  which  seems  to  have  been 
in  relation  to  the  demoralizing  effect  the 
report   about   the   prevalence   of   smallpox 
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had  upon  his  men,  when  he  was  permitted 
to  show  that  he  ibad  sent  to  his  employd. 
J.  D.  Farley,  a  telegram  to  "Keep  In  close 
and  go  ahead.  A.  W.  Vale."  "Q.  In  pur- 
suance of  that,  you  may  state  whether  the 
men  did  keiep  In  close  and  go  ahead.  A* 
Part  of  them  refused  to  obey  that  and  left 
A  few  of  them  stayed  and  went  ahead  and 
finished  the  Job;  but  they  went  away,  so 
that  they  were  a  broken  crew,  and  they 
could  not  go  ahead  and  move  to  another  job 
and  set  up  the  mill.  Q.  Please  state  wheth- 
er or  not  you  abandoned  your  operations  at 
that  time,  or  whether  you  went  ahead  and 
did  the  best  yon  could.  A.  We  went  ahead 
and  did  the  best  we  could  under  the  circum- 
stances." This  evidence  was  concerning 
communications  between  the  plaintiff  and 
his  employte,  not  In  the  presence  of  the  de- 
fendants or  either  of  them,  and  of  which 
they  had  no  notice.  The  purpose  of  It  was 
evidently  to  impress  upon  the  minds  of  the 
Jury  that  plaintiff  had  been  at  the  time  dili- 
gently striving  to  comply  with  the  terms  of 
his  contract  by  running  the  mill  steadily. 
The  communications  were  self-serving  and 
Improper  to  be  introduced  as  evidence. 
Scott  v.  Shelor,  28  Grat  891 ;  20  Cent  Di«. 
§106a 

The  evidence  objected  to  by  the  defend- 
ants, as  set  out  in  bill  of  exceptions  No.  9, 
is  touching  the  evidence  of  Vale  tending  to 
show  that  he  had  no  trouble  with  regard  to 
paying  his  men,  and  no  complaint  by  them 
because  they  were  not  promptly  paid,  which 
he  had  a  right  to  show. 

Bill  of  exceptions  No.  10  is  of  the  same 
character  as  the  evidence  set  forth  hi  bill  of 
exceptions  No.  7,  and  the  questions  therein 
complained  of  were  improper,  except  the 
last  question,  which  was:  "Please  state 
whether  or  not,  in  your  opinion,  you  had  the 
necessary  men  at  this  mill  to  operate  it  in 
accordance  with  the  terms  of  your  contract" 
I  see  no  objection  to  this  question,  and  the 
answer  thereto  was  proper,  in  so  far  as  it 
was  responsive  to  the  question;  but  It  was 
Improper  for  the  witness  to  show  the  suffi- 
ciency of  the  force  at  the  mill  In  question 
by  a  comparison  with  the  forces  he  had  at 
the  other  mills  he  was  running  In  Ohio,  as 
witness  attempted  to  show  in  his  answer. 

Bill  of  exceptions  No.  11  relates  to  the 
evidence  of  the  witness  Bobo,  called  for 
plaintiff,  and  his  attempt  to  prove  the  in- 
structions given  by  plaintiff  to  Bobo  in  re- 
gard to  the  grading  of  the  lumber.  This 
evidence  should  have  been  rejected,  for  the 
same  reasons  given  for  the  rejection  of  the 
evidence  set  out  In  bill  of  exceptions  No.  8. 

Bill  of  exceptions  No.  12  relates  to  evl-  | 
dence  of  the  sawing  of  ties  of  a  larger  size  i 
than  any  provided  for  In  the  written  con-  ' 
tract    The  court's  action  in  overruling  the  i 
objection  to  this  evidence  should  be  sustain- 
ed, and  counsel  for  the  defendants  seems  to 
be  of  the  same  opinion,  as  they  failed  to 
notice  it  in  their  brief. 


As  to  bill  of  exceptions  No.  13,  the  first 
part  of  the  evidence  objected  to,  relative  to 
the  instructions  from  plaintiff  to  his  employ^ 
Mr.  Bobo,  should  have  been  sustained,  for 
the  reasons  given  in  relation  to  bills  of  ex- 
ceptions Nos.  8  and  11.  The  other  questions 
objected  to,  relative  to  the  payment  by  the 
plaintiff  to  his  hands,  were  not  improper. 

Bills  of  exceptions  Nos.  14,  15,  and  16 
relate  to  testimony  concerning  the  contract 
of  March  2,  1900,  between  Suiter  &  Dunbar 
and  Blessing  &  Graham,  for  the  cutting  and 
hauling  of  the  timber,  and  what  was  to  be 
done  thereunder.  The  said  contract  being 
properly  admitted  in  evidence,  the  evidence 
complained  of  under  these  bills  of  exceptions 
was  properly  admitted;  the  same  not  being 
given  as  construing  said  written  contract, 
and  not  inconsistent  therewith. 

The  evidence  complained  of  being  admitted, 
as  set  out  In  bill  of  exceptions  No.  17,  is 
of  the  same  character  as  that  in  bill  of  ex- 
ceptions No.  6,  and  was  Improper  for  the 
reasons  there  given. 

Bill  of  exceptions  No.  18  complains  that 
the  court  overruled  the  defendants'  motion 
for  the  exclusion  of  all  that  part  of  the 
testimony  of  the  witness  Blessing  in  regard 
to  the  contract  of  March  2,  1900,  but  points 
out  no  particular  part  thereof.  The  motion 
was  too  indefinite  and  uncertain,  and  the 
court  did  not  err  in  overruling  the  motion. 

In  the  course  of  the  trial  the  defendants 
asked  the  court  to  give  to  the  Jury  certain 
Instructions  in  writing,  which  are  set  out 
In  full  In  bill  of  exceptions  No.  20,  and  are 
number  therein,  respectively,  from  1  to 
16,  Inclusive,  of  which  Nos.  1,  6,  9,  10,  11, 
16,  and  16  were  given  by  the  court  And 
the  court  refused  to '  give  those  numbered 
2,  3,  4,  6,  7,  8,  12,  13,  and  14.  *  The  defend- 
ants excepted  to  the  ruling  of  the  court  In 
refusing  said  last-named  instructions.  No.  2 
is  as  follows:  "The  jury  are  hereby  In- 
structed that  the  phrase  'unavoidable  acci- 
dent' means  that  which  Is  not  occasioned 
In  any  degree,  either  remotely  or  directly, 
by  the  want  of  such  care  or  skill  as  the 
law  holds  every  man  bound  to  exercise. 
And  the  Jury  are  further  instructed  that  an 
abandonment  of  the  operation  or  working 
of  the  mill  by  the  men  or  hands  in  the 
employ  of  the  plaintiff,  hired  by  him  to  saw 
the  lumber  and  the  ties,  occasioned  by  any 
cause  whatsoever.  Is  not  'unavoidable  ac- 
cident' within  the  meaning  and  contemplation 
of  the  law  and  tlie  true  construction  of  the 
contract  between  the  plaintiff  and  the  de- 
fendants bearing  date  May  5,  1900,  if  the 
jury  believe  from  the  evidence  that  the 
plaintiff  made  no  effort  to  get  other  men  or 
hands  in  their  place  to  continue  to  saw  lum- 
ber and  ties  under  said  contract  after  the 
abandonment  of  the  operation  of  the  mill  by 
the  men  already  theretofore  employed."  This 
Instruction  fails  to  present  the  true  Issue 
in  the  case.  It  was  not  a  question  of  the 
effort  made  by  the  plaintiff  to  get  other  men 
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or  bands  in  the  place  of  tboae  who  had  aban- 
doned bis  work,  or  of  bis  failure  to  make  any 
effort,  but  whether  he  could,  by  due  diligence, 
have  procured  them  and  continued  thereby 
to  prosecute  the  work  according  to  the  terms 
of  bis  contract  The  agreement  on  the  part 
of  plaintiff  was  that  ''the  party  of  the  second 
part  shali  place  a  mill  on  said  premises  and 
bave  the  same  set  within  six  weeks  from  the 
signing  hereof,  and  shall  run  said  mill  stead- 
ily, save  when  prevented  from  so  doing  by 
unavoidable  accident"  This  was  binding  up- 
on the  plaintiff,  and  it  was  bis  duty,  after 
the  mill  was  set,  to  run  it  and  keep  it  in  con- 
stant operation,  and  was  only  excusable  when 
prevented  by  unavoidable  accident  "Tilings  ' 
Improbable  in  contracts  must  be  performed. 
A  thing  impossible  may  be  excused."  Trus- 
tees of  Schools  V.  Bennett,  27  N.  J.  Law,  513, 
72  Am.  ]>ec  873.  "The  rule  is  weU  estab- 
lished that  where  a  party  by  his  own  con- 
tract creates  a  duty  or  charge  upon  himself, 
bis  undertaking  must  be  substantially  com- 
piled with  under  any  and  all  circumstances. 
To  excuse  a  performance  bis  contract  must 
provide  for  it"  Bacon  v.  Cobb,  45  111.  47; 
Steele  v.  Budc,  61  111.  343,  14  Am.  Rep.  60; 
Beebe  v.  Johnson,  19  Wend.  600,  32  Am.  Dea 
618;  Stees  v.  Leonard,  20  Minn.  494  (Ga 
448)  ;  Booth  y.  Mill  Ck>.,  60  N.  Y.  487 ;  Brewer 
▼.  Tysor,  48  N.  C.  180;  James  River  & 
Kanawha  Co.  v.  Adams,  17  Grat  427.  In- 
struction Na  3  is  similar  to  No.  2,  and  liable 
to  the  same  criticism. 

Instruction  No.  4  tells  the  jury  that  if  they 
believe  ttom  the  evidence  that  plaintiff  be- 
gan the  work  of  sawing  lumber  and  ties  un- 
der the  contract  of  May  5,  1900,  some  time 
Id  the  latter  part  of  July,  and  that  bis  mill 
had  a  capacity  to  saw  from  10,000  to  12,000 
feet  per  day,  and  that  by  steadily  running 
said  mill  plaintiff  could  have  sawed  all  the 
lumber  and  ties  charged  by  him  against  the 
defendants,  specified  by  him  in  his  bill  of 
particulars,  on  or  before  November  28,  1900, 
except  any  unavoidable  accident  occurring 
during  that  period,  and  if  they  further  be- 
lieve from  the  evidence  that  a  failure  to  saw 
the  lumber  and  ties  for  defendants  charged 
in  said  account  during  said  period  occasioned 
the  defendants  any  loss  or  damage  as  speci- 
fied in  defendants'  special  plea,  then  they 
must  ascertain  from  the  evidence  what  such 
loss  or  damage  amounted  to,  and  allow  and 
assess  the  same  in  favor  of  the  defendants. 
This  is  the.  issue  raised  by  the  special  plea, 
and  to  which  the  plaintiff  filed  a  general  rep- 
lication ;  and  there  being  evidence  tending  to 
prove  his  ability  to  have  done  such  sawing 
as  specified  in  the  instruction,  and  further 
evidence  tending  to  prove  the  damages  re- 
sulting from  such  failure  to  do  the  sawing, 
the  jury  are  properly  told  that  the  bare 
fact — ^that  is,  the  fact  alone — ^that  the  men 
quit  was  not  sufilcient  to  excuse  plaintiff 
for  his  failure  to  run  the  mill  steadily.  The 
instruction  was  clearly  right  and  should  have 
been  given. 


Instruction  No.  6  tells  the  jury  that  if  they 
believe  from  the  evidence  plaintiff  made  no 
active  and  diligent  effort  to  secure  men  to 
take  the  places 'of  those  who  quit  him  in 
November,  1900,  and  by  making  such  effort 
he  could  have  procured  other  men  in  the 
place  of  those  who  quit  his  employment  on 
account  of  smallpox,  then  the  bare  fact  that 
the  men  who  were  at  work  in  his  employment 
sawing  the  ties  and  timber  under  the  con- 
tract of  May  6,  1900,  quit  his  employment 
because  of  the  alleged  prevalence  of  small- 
pox in  the  city  of  Gallipolis  will  not  excuse 
the  plaintiff  for  bis  failure  to  run  the  mill 
steadily  after  the  latter  part  of  November, 
1900,  until  be  resumed  work  in  January,  1901. 
Under  the  authorities  hereinbefore  cited  this 
Instruction  should  have  been  given,  as  it  tells 
the  jury  that  if  they  believe  from  the  evi- 
dence that  by  due  diligence  he  could  have 
procured  help  and  continued  the  work,  he 
was  not  justified  in  letting  the  mill  remain 
idle,  as  he  was  under  contract  to  keep  it  in 
constant  operation. 

The  seventh  instruction  is  as  follows: 
"The  Jury  are  hereby  instructed  that  if  they 
believe  from  the  evidence  that  the  men  in  the 
employ  of  the  plaintiff,  Vale,  quit  the  work 
of  sawing  lumber  and  ties  for  the  defend- 
ants on  or  about  November  28,  1900,  because 
of  the  prevalence  of  smallpox,  or  the  reputed 
prevalence  of  smallpox,  in  the  city  of  Gal- 
lipolis, in  the  state  of  Ohio,  the  fact  that 
such  men  did  so  quit  his  plaintiff's  employ- 
ment will  not  excuse  the  plaintiff  from  run- 
ning his  mill  steadily  thereafter,  unless  the 
Jury  further  believe  from  the  evidence  that 
the  plaintiff  actually  did  make  a  reasonable 
and  diligent  effort  to  secure  other  men  to  run 
his  said  mill  after  the  former  men  quit  his 
employment"  For  the  reasons  stated  in  re- 
lation to  instructions  Nos.  2  and  3,  the  closing 
part  of  this  instruction,  to  make  it  good, 
should  have  been,  "unless  the  Jury  further 
believe  from  the  evidence  that  the  plaintiff 
could  by  due  diligence  have  procured  suf- 
ficient competent  force  to  enable  him  to  car- 
ry on  his  work  according  to  the  contract  of 
May  5,  1900,  after  his  men  had  so  quit  his 
employment" 

Instruction  No.  8  reads  as  follows:  "If 
the  jury  believe  from  the  evidence  that  the 
men  in  his  (plaintiff's)  employ  were  on  the 
West  Virginia  side  of  the  Ohio  river,  and 
that  the  reputed  prevalence  of  smallpox  was 
confined  to  the  city  of  Gallipolis,  distant 
some  two  miles  or  more,  and  if  the  Jury  fur- 
ther believe  from  the  evidence  that  the  re- 
puted cases  of  smallpox  in  Gallipolis  were 
under  quarantine,  that  steamboats  were  still 
running  on  the  Ohio  river,  that  trains  were 
still  running  on  the  railroads  passing  through 
and  by  Gallipolis,  and  that  this  state  of 
facts  prevailed  at  the  time  the  men  in  the 
employ  of  the  plaintiff,  working  on  the  saw- 
mill of  the  plaintiff  located  on  the  Miller 
Two-Mile  Creek  farm,  at  the  time  the  said  men 
actually  left  the  said  sawmill  and  quit  work- 
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ing  thereon,  then  the  Jury  should  take  all 
these  matters  into  consideration ;  and  if  they 
further  believe  that  there  was  no  imminent 
danger  to  the  said  men  in  the  employ  of  the 
plaintiff  of  the  spread  of  smallpox  among 
them  from  the  city  of  Gallipolls,  then  the 
Jury  are  instructed  that  the  fact  that  said 
men  did  quit  the  employment  of  the  plaintiff 
and  refused  to  operate  said  mill  will  not 
excuse  the  plaintiff  for  a  failure  to  run  the 
mill  steadily  after  the  latter  part  of  Novem- 
ber, 1900,  the  time  when  the  said  men  did  quit 
his  employment,  until  January  2, 1901."  This 
instruction,  to  make  it  good,  should  have 
added  to  it,  "unless  they  further  believe  that 
by  exercise  of  due  diligence  he  could  not  have 
procured  men,'*  or  words  of  like  import. 

Instruction  No.  12  relates  to  the  sawing  of 
ties  of  a  larger  size  than  those  specified  in 
the  contract  of  May  5,  1900,  and  tells  the 
Jury  "that  if  the  plaintiff  sawed  such  ties 
without  any  notice  to  the  defendants  that  he 
would  charge  a  greater  rate  than  five  cents 
per  tie  (the  price  specified  for  the  ties  to 
be  sawed  under  the  said  contract),  then  the 
Jury  were  Instructed  that  they  could  not 
allow  to  the  plaintiff  any  greater  sum  than 
the  five  cents  per  tie  provided  for  in  the  said 
contract**  This  Instruction  was  properly  re- 
fused, because  the  ties  differed  from  those 
specified  in  the  contract,  were  larger,  and 
were  not  sawed  under  said  contract 

Instruction  No.  13  is  bad  because  it  in- 
structs the  Jury  "that  if  the  mill  commenced 
work  and  running  at  its  full  capacity  the 
plaintiff  could  have  sawed  the  lumber  and 
ties  charged  for  in  his  account  filed  with  his 
declaration  in  this  cause  by  the  time  the 
men  in  his  employment  actually  quit  work 
in  the  latter  part  of  November,  1900,  and  if 
the  Jury  further  believe  from  the  evidence 
that  the  plaintiff's  failure  to  finish  the  saw- 
ing of  such  lumber  and  ties  by  that  time 
caused  the  defendant's  damages  to  any 
amount  on  the  specification  of  damages,  or 
any  of  them,  set  forth  in  the  defendants' 
special  plea  filed  in  this  cause,  then  the  Jury 
should  assess  and  allow  the  defendants  dam- 
ages by  reason  thereof  in  such  sum  as  the 
evidence  in  this  cause  shows  that  the  defend- 
ants did  thereby  sustain."  This  instruction, 
in  my  opinion,  is  bad  because  it  contemplates 
the  running  of  the  mill  '*to  its  full  capacity," 
when  the  contract  provides  that  he  should 
"run  said  mill  steadily."  The  requirement 
that  the  mill  should  be  run  "to  its  full  ca- 
pacity" places  upon  the  plaintiff  a  burden 
which  his  contract  does  not  authorize;  but, 
the  majority  of  the  court  being  of  opinion 
that  the  instruction  is  good,  it  should  have 
been  given,  and  the  court  erred  in  refusing 
it 

Instruction  No.  14  reads:  "The  Jury  are 
hereby  further  instructed  that  if  they  believe 
from  the  evidence  that  Graham  &  Blessing 
had  a  contract  with  Suiter  &  Dunbar  for  the 
hauling  of  all  the  timber  on  the  Miller  Two- 
Mile  Oredc  farm  and  that  under  their  said 


contract  said  Graham  ft  Blessing  had  15 
months  from  the  time  their  said  contract  was 
made  with  said  Suiter  ft  Dunbar  in  which  to 
haul  said  timber  to  the  mill  or  mills,  the 
Jury  are  hereby  instructed  that,  because  said 
Graham  ft  Blessing  did  have  such  length  of 
time  in  which  to  haul  all  of  the  said  timber 
on  said  land  to  the  mill  or  mills  to  be  sawed, 
this  length  of  time  permitted  by  Suiter  ft 
Dunbar  to  Graham  ft  Blessing  will  not  ex- 
cuse any  delay  on  the  part  of  the  plaintiff 
to  finish  sawing  under  his  contract  of  May 
5,  1900,  which  plaintiff  could  have  reasonably 
avoided;  and  if  the  plaintiff  could  have 
finished  his  sawing  in  the  exercise  of  reason- 
able diligence  sooner  than  the  plaintiff  actual- 
ly did  conclude  the  savring  of  lumber  and  ties 
under  said  contract  of  May  6,  1900,  and  that 
such  delay  caused  the  defendants  damages, 
then  the  Jury  are  instructed  to  allow  to  de- 
fendants any  siich  damages  as  the  evidence 
shows  them  to  have  sustained  by  reason  of 
such  delay."  This  Instruction  was  improper 
to  be  given  to  the  Jury  without  a  qualification 
to  the  effect  that  "unless  it  further  appears 
that  plaintiff  was  delayed  by  the  failure  of 
defendants,  or  their  employ^,  Graham  ft 
Blessing,  to  keep  the  mill  supplied  with  tim- 
ber," and  to  the  extent  of  such  delay  caused 
by  the  failure  to  furnish  timber  defendants 
would  not  be  entitled  to  damages  sustained 
by  such  delay. 

For  the  reasons  herein  stated  the  verdict 
of  the  Jury  is  set  aside,  the  Judgment  re- 
versed, and  the  case  remanded  to  the  circuit 
court  of  Mason  county  for  a  new  trial  to  be 
had  therein. 

(68  W.  va.  886) 

KELLER   T.    KELLER. 

(Supreme  CSourt  of  Appeals  of  West  Virginia. 
Nov.  1<  1905.) 

DivoBCB— Tempobaby  AiiiMONT— NonoB. 

An  order  for  temporary  alimony,  made  In 
vacation  In  a  divorce  suit,  without  notice,  is 
void. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  Barbour  County. 

Suit  by  Lafayette  Keller  against  Cordelia 
A.  Keller  for  divorce.  From  an  order  grant- 
ing alimony  and  dismissing  the  cause,  plain- 
tiff appeals.    Reversed. 

Chas.  M.  Murphy,  for  appellant  Wams- 
ley  &  Coberley,  for  appellee. 

BRANNON,  P.  Lafayette  KeUer  brought 
suit  in  Barbour  county  against  Cordelia  A. 
Keller  for  divorce,  and  filed  his  bill  and  took 
some  depositions.  The  defendant  appeared 
before  the  Judge  in  vacation,  and  filed  an 
answer  resisting  her  husband's  suit  and  ask- 
ing temporary  alimony.  Without  notice  to 
the  plaintiff  or  appearance,  the  Judge  made 
an  order  requiring  the  man  to  pay  his  wife 
$200  for  temporary  alimony  and  maintenance 
of  her  deiPense,  and  ordered  the  answer  to  be 
filed.    Afterwards    in    term    the    husband 
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moved  the  court  to  set  aside  said  order  for 
alimony,  but  the  court  refused  to  do  so,  and 
ordered  that  the  suit  be  stayed  until  the 
money  be  paid.  The  court  suppressed  cer- 
tain depositions  taken  by  the  plaintiff  as 
taken  in  defendant's  absence.  At  a  subse- 
quent term  an  order  appears  saying:  "The 
court  doth  on  its  own  motion  dismiss  the 
cause  for  want  of  prosecution." 

The  order  requiring  the  payment  of  ali- 
mony without  notice  is  void.  The  answer 
could  not  be  received  as  a  pleading  legally  in 
the  cause  in  vacation,  and  thus  Justify  the 
order.  A  court  cannot  admit  pleadings  or 
take  any  steps  in  vacation  except  by  statute. 
Kinports  v.  Rawson,  20  W.  Va.  487,  2  S.  B. 
85;  4  Bncy.  PL  &  Prac.  837.  If  the  answer 
had  been  filed  in  term,  upon  it  an  order  could 
have  been  made  in  term,  without  notice,  be- 
cause a  party  must  always  be  in  court  to 
observe  what  orders  are  made  In  the  suit 
But  as  to  proceedings  in  vacation  it  is  differ- 
ent. A  Judge  can  in  vacation  make  an  order 
for  temporary  alimony,  under  Ck>de  1899,  a 
64,  §  9,  but  the  adverse  party  has  right  to 
defend  a  motion  for  temporary  alimony.  14 
Cyc  754.  As  he  has  right  to  defend  the  mo- 
tion. It  follows  that  he  must  have  notice  of 
a  motion  to  be  heard  in  vacation.  Ck)ger  v. 
Coger,  48  W.  Va.  185,  85  S.  B.  823 ;  Handlan, 
V.  Handlan,  37  W.  Va.  486,  16  S.  B.  597. 

It  was  error  to  suppress  the  depositions 
taken  April  29,  1902,  on  the  theory  that  the 
defendant  was  not  present  The  taking  had 
been  duly  adjourned  to  that  date. 

It  was  error  to  dismiss  the  suit  How 
could  there  be  prosecution  of  it  when  the 
court  had  stayed  it,  and  thus  prohibited  the 
plaintiff  from  prosecuting  it?  We  suppose 
that  the  plaintiff  was  considered  as  not  pros- 
ecuting the  suit  because  he  had  not  paid  the 
alimony ;  but  that  order,  being  void,  was  no 
warrant  for  the  order  to  stay  or  the  order 
dismissing  the  suit 

We  reverse  the  order  allowing  the  alimony, 
that  suppressing  the  depositions,  that  staying 
and  that  dismissing  the  suit,  and  remand  the 
cause  for  further  proceedings. 


an  Oa.  97) 

WALKER  V.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  9,  1905.) 

1.  GannnAL  Law — Second  Apfeai.. 

The  facts  appearing  in  the  present  record 
are  substantially  ^s  in  the  record  of  the  case 
brought  to  this  court  at  the  last  term,  when 
the  law  applicable  thereto  was  decided.  Walker 
▼.  State.  50  S.  B.  994,  122  Qa.  747. 

2.  SAirs — iNstbtrcnoNs. 

Where  the  allegations  of  an  indictment  are 
legally  sufficient  to  describe  and  define  the  crim- 
inal act  charged.  It  is  not  error  for  the  court  to 
instruct  the  Junr  that,  upon  proof  of  these  al- 
legations beyond  a  reasonable  doubt,  the  jury 
is  under  a  duty  to  convict. 
8L  Sahx. 

A  charge  that,  if  one  took  orders  for  the 
sale  of  whisky  at  the  time  and  place  and  in  the 


manner  alleged  In  the  indictment,  he  would  be 
guilty  of  the  offense  defined  in  Pen.  Code  1895, 
f  428,  is  not  rendered  erroneous  because  the 
court  did  not  charge,  in  immediate  connection 
therewith,  that  if  tiie  defendant  acted  as  agent 
of  the  buyer  in  the  transaction,  he  would  not  be 
guilty ;  it  appearing  that  the  court  did  elsewhere 
in  the  charge  state  this  proposition  in  the 
language  of  a  written  request  preferred  by  the 
defendant's  counsel. 
4.  GanoNAL  Law — Instbuctions. 

While  it  is  the  duty  of  the  court,  whether 
requested  or  not,  to  charge  the  jury  the  ap- 
propriate law  on  the  substantial  issues  of  a  case, 
yet  a  defendant  who  submits  a  written  request 
for  a  charge  on  a  material  issue,  which  charge, 
as  request^,  is  given  in  charge  to  the  jurv,  can- 
not complain  that  the  proposition  th^eln  em- 
braced should  have  been  elaborated  by  the  court 
6.  Sahb — Objections  to  Evidence. 

When  evidence  is  offered  and  Its  admis- 
sibility is  challenged,  counsel  mav  state  the 
reason  why  such  testimony  should  be  allowed; 
and  if  what  he  says  is  in  good  faith,  and  not 
calculated  to  prejudice  the  jury,  it  affords  no 
ground  for  dedaring  a  mistrial,  and  the  object- 
ing party  cannot  justly  complain  thereof,  es- 
pecially when  the  court  instructs  the  jury  that 
they  should  not  be  influenced  thereby. 
(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Dublin;  J.  B. 
Burch,  Judge. 

Freeman  Walker  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

See  50  &  B.  894. 

Malcolm  D.  Jones,  J.  S.  Adams,  and  Jos. 
L.  Anderson,  for  plaintiff  In  error.  G.  H. 
Williams  and  W.  O.  Davis,  for  the  State. 

i 

CANDLBR,  J.  Judgment  affirmed.  All 
the  Justices  concurring. 


(IM  Gtau  XOO) 
BDWARDS  V.  STATE. 
(Supreme  Court   of  Georgia.    Nov.  9,   1905.) 

1.  Intoxicating  Liquors  —  Illegal   Sale  — 
bvidence. 

Under  Pen.  Code,  §  431,  if  a  person  sells, 
without  the  license  and  taking  the  oath  pre- 
scribed by  law,  any  of  the  liquors  therein  nam- 
ed, he  is  guilty  of  a  misdemeanor ;  and  it  is  not 
necessary  for  the  state  to  allege  or  prove  that 
such  named  liquors  are  intoxicating. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  §g  233,  265.] 

2.  Same — Iittozigating  Chasacteb  of  Liquob 
— Evidence. 

Where,  if  the  defendant  was  miilty  of  sell- 
ing liquor  without  a  license,  under  the  evidence 
it  was  either  whisky  or  brandy,  it  was  not 
necessarjr  to  prove  that  whisky  or  brandy  was 
intoxicating.  Evidence  of  the  taste  and  effect  of 
drinking  the  liquor  purchased  could  be  con- 
sidered in  determining  what  it  was;  but,  if  in 
fact  it  was  whisky  or  brandy,  the  defendant 
would  not  be  acquitted  because  the  state  failed 
to  prove  beyond  a  reasonable  doubt  that  it  was 
intoxicating.  Snider  v.  State,  7  S.  B.  631,  81 
Qa,  573,  12  Am.  St  Rep.  350. 
(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Jonesboro ;  B.  M. 
Blablock,  Judge. 
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Will  Edwards  was  convicted  of  selling 
liquor  without  a  license,  and  brings  error. 
Affirmed. 

J.  W.  Wise,  for  plaintiff  in  error.  Jno.  B. 
Hntcheson,  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concurring. 

(124  Ga.  IS) 
ATLANTA  &  W.  P.   R  CO.  v.  ATLANTA, 

B.  &  A.  R.  CO. 
(Supreme  Court  of  Georgia.    Nov.  9,  1905.) 

1.  BviDENci>— Judicial  Notice. 

The  courts  will  take  Judicial  notice  of  a 
charter  granted  to  a  railroad  company  by  the 
Secretary  of  State,  under  the  general  law  pro- 
viding for  the  incorporation  of  such  companies. 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  §  26.] 

2.  EiinnEivT  Domain — ^Pbopebtt  Subject — 
Lands  or  Railboad  Company  —  Present 
Use. 

A  railroad  company  incorporated  under  the 
general  railroad  law  may  institute  condemnation 
proceedings  to  acquire  the  property  of  another 
railroad  company,  if  the  property  sought  to  be 
condemned  is  not  in  actual  use  for  railroad 
purposes  by  the  company  owning  the  property, 
and  IS  not  necessary  to  the  present  needs  of  such 
company.  Property  act^uired  and  held  by  a  rail- 
road company  in  anticipation  of  future  needs, 
and  not  used  and  not  shown  to  be  needed  for 
present  use  by  such  railroad  company,  stands 
upon  the  same  footing  as  ordinary  private 
properly,  so  far  as  the  .right  of  another  railroad 
company  to  condemn  it  for  railroad  purposes 
is  concerned. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  18. 
Cent  Dig.  Eminent  Domain,  ff  111,  117,  lia] 

3.  Sams — ^Futube  Needs. 

When,  in  a  proceeding  by  one  railroad  com- 
pany to  condemn  the  property  of  another  rail- 
road company,  it  appears  that  the  property 
sought  to  be  condemned  is  not  actually  used  by 
the  railroad  company  which  owns  it  for  railroad 
purposes,  and  is  not  presently  needed  for  such 
purposes,  the  right  of  condemnation  will  not 
be  defeated  merely  because  it  appears  that  at 
some  time  in  the  future  such  property  will  be 
needed  by  such  railroad  company  for  railroad 
purposes.  In  such  a  case  the  future  needs  of 
the  first  company  must  yield  to  the  present 
lawful  needs  of  the  second  company. 

4.  Injunction — Condemnation  Pboceedinqb. 

No  sufficient  reason  appears  for  reversing 
Che  judgment  refusing  to  grant  the  injunction. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Bill  by  the  Atlanta  &  West  Point  Railroad 
Company  against  the  Atlanta,  Birmingham 
&  Atlantic  Railroad  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

This  was  an  application  for  an  injunction 
by  the  Atlanta  &  West  Point  Railroad  Com- 
pany, hereinafter  referred  to  as  the  "West 
Point  Company,"  against  the  Atlanta,  Birm- 
ingham A  Atlantic  Railroad  Company,  here- 
inafter referred  to  as  the  "Birmingham  Com- 
pany,'* to  prevent  the  latter  company  from 
condemning,  for  use  as  a  part  of  Its  main 


line,  property  in  the  city  of  Lagrange. 
Troup  county,  owned  by  the  former  company. 
The  judge  refused  to  grant  the  injunction, 
and  the  West  Point  Company  excepted.  It 
is  averred  in  the  petition  that  the  West  Point 
Company  is  one  of  the  oldest  railroads  in 
the  state,  and  for  a  period  of  more  than  half 
a  century  has  operated  a  line  of  railroad  from 
Atlanta  to  West  Point;  that  it  is  operated 
in  connection  with  the  Western  Railway  of 
Alabama,  which  operates  a  line  of  railway 
from  West  Point  to  Opelika,  Ala.;  that  the 
business  of  the  company  has  increased  from 
year  to  year,  and  it  now  does  a  large  volume 
of  business;  that  it  has  heretofore  operated 
the  line  from  Atlanta  to  Opelika  as  one  divi- 
sion, but  the  local  business  between  these 
points  has  so  largely  increased  that  it  has 
become  necessary  to  divide  this  division  into 
two  divisions,  one  from  Atlanta  to  Lagrange, 
and  the  other  from  Lagrange  to  Opelika; 
that  the  creation  of  these  two  divisions  will 
necessitate  the  extension  of  Its  yard  and  the 
enlargement  of  its  terminal  facilities  at  La- 
grange, which  will  bring  about  a  change  of 
its  depots,  both  passenger  and  freight,  at 
that  point;  that,  in  anticipation  of  this,  the 
company  secured  lands  adjacent  to  its  pres- 
ent property  in  the  city  of  Lagrange,  to  be 
used  in  the  enlargement  of  Its  terminals,  and 
it  has  now  a  complete  plan,  as  indicated  by  a 
map  which  is  attached  to  the  petition,  which 
requires  the  use  of  this  additional  property 
so  acquired;  that  while  this  additional  prop- 
erty is  not  now  actually  in  use,  the  plan  con- 
templating its  use  has  been  perfected,  and 
arrangements  ^ave  been  made  to  carry  into 
effect  this  plan,  which  is  absolutely  essential 
to  the  proper  conduct  of  its  business  as  a 
common  carrier;  that  the  Birmingham  Com- 
pany is  a  corporation  under  the  laws  of  this 
state,  "recently  incorporated,**  authorised  to 
construct  a  railroad  from  Montezuma,  Oa., 
to  Birmingham,  Ala.,  and  from  Atlanta,  Ga., 
to  Wedowee,  Ala.,  and  this  company  has 
served  a  notice  of  its  intention  and  purpose  to 
condemn  a  portion  of  the  property  which  the 
West  Point  Company  acquired  for  its  termi- 
nal facilities  in  the  city  of  Lagrange;  that 
the  acquisition  of  this  property  is  not  neces- 
sary for  the  carrying  out  of  the  purpose  for 
which  the  Birmingham  Company  was  incor- 
porated, and  the  taking  of  the  property  would 
seriously  impair  the  ability  of  the  West  Point 
Company  to  discharge  those  duties  imposed 
upon  it  under  its  charter  as  a  common  car- 
rier; and  that  the  Birmingham  Company  has 
no  authority  under  the  law  to  take  the  prop- 
erty of  the  West  Point  Oomapny.  The  an- 
swer of  the  Birmingham  Company  sets  up 
that  the  property  which  it  seeks  to  condemn 
has  never,  been  devoted  by  the  West  Point 
Company  to  any  puMic  use,  and  it  will  not 
be  necessary  to  the  proper  exercise  of  the 
duties  imposed  upon  the  West  Point  Company 
to  use  the  property  sought  to  be  condemned; 
and  it  is  distinctly  alleged  that  this  prop- 
erty can  be  taken  without  in  any  way  im- 
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pairing,  embarrassing*  or  materially  affecting 
the  West  Point  Company  in  the  transaction 
of  any  of  the  business  which  it  has,  or  which 
It  may  reasonably  expect  to  haye  in  the  near 
fntxnre.  At  the  hearing  nnmerons  aflEtdaylts 
were  introduced  by  both  parties  on  the  yarl- 
ous  questions  raised  by  the  pleadings.  The 
bill  of  exceptions  assigns  error  on  the  refusal 
to  grant  the  injunction,  and  also  upon  a 
number  of  rulings  made  by  the  judge  on  the 
admissibility  of  evidence. 

Dorsey»  Brewster  &  Howell,  for  plaintiff  in 
error.  J.  L.  Sweat,  Hatton  Lovejoy,  and  Ros- 
ser  &  Brandon,  for  defendant  in  error. 

COBB,  P.  J.  The  charter  of  the  Birming- 
ham Company  does  not  appear  in  the  plead- 
ings. The  petition  alleges  that  it  is  a  cor- 
poration of  this  state  "recently  incorporated.** 
It  is  well  settled  in  this  state  that  the  courts 
will  take  judicial  cognizance  of  the  powers 
of  a  railroad  company  incorporated  under  an 
act  of  the  General  Assembly.  The  law  re- 
quires the  acts  to  be  deposited  in  the  office 
of  the  Secretary  of  State,  and  the  court  no- 
tices without  proof  the  contents  of  all  acts 
that  are  so  deposited.  Since  the  power  to  in- 
corporate a  railroad  company  has  been  taken 
away  from  the  (General  Assembly  and  con- 
ferred upon  the  Secretary  of  State,  the  law 
requires  that  the  application  for  a  charter  and 
the  charter  itself  shall  be  recorded  in  the  office 
of  the  Secretary  of  State.  If  the  court  can  ju- 
dicially notice  a  charter  granted  in  an  act  of 
the  Gttieral  Assembly,  which  is  merely  re- 
quired to  be  deposited  in  the  office  of  the 
Secretary  of  State,  we  see  no  reason  why  like 
notice  should  not  be  taken  of  a  charter  grant- 
ed under  a  general  law,  which  requires  the 
application,  as  well  as  the  charter  itself,  to 
be  recorded  in  the  office  of  that  officer.  It 
has  been  held  that  where  an  act  of  the  (Gen- 
eral Assembly  requires  the  GoTemor  to  issue 
a  proclamation,  the  court  will  take  judicial 
notice  of  the  contents  of  that  proclamation 
as  it  appeared  upon  the  minutes  of  the  exec- 
jitive  department  Ragland  y.  Barrlnger,  41 
Ga.  114. 

2.  Under  the  general  law  for  the  incor- 
poration of  railroads,  a  railroad  so  incor- 
porated is  authorized  "to  acquire,  purchase, 
hold,  and  use  all  such  real  estate  and  other 
property  as  may  be  necessary  for  tbe  con- 
struction and  maintenance  of  said  road,  and 
the  stations,  wharves,  docks,  terminal  fa- 
cilities, and  all  other  accommodations  neces- 
sary to  accomplish  tbe  object  of  said  cor- 
poration, and  to  condemn,  lease,  or  buy 
any  land  necessary  for  its  use.  ♦  ♦  •  To 
cross,  intersect,  or  join  or  unite  its  rail- 
roads with  any  railroad  heretofore  or  here- 
after to  be  constructed,  at  any  point  in 
its  ronte,  or  upon  the  ground  of  any  other 
railroad  company,  with  the  necessary  turn- 
outs, sidings,  and  switches,  and  other  con- 
veniences necessary  in  the  construction  of 
said  road,  and  may  run  over  any  part  of 
any  railroad's  right  of  way  necessary  or 
62  S.B.— 21 


proper  to  reach  its  freight-depot,  in  any 
city,  town  or  village  through  or  near  which 
said  railroad  may  run,  under  the  limitations 
hereinafter  named;  but  in  crossing  another 
railroad,  either  over,  under,  at  grade,  level 
or  otherwise,  it  shall  be  at  the  expense  of 
the  company  making  the  crossing,  and  in 
such  way  and  manner,  at  the  time  of  con- 
struction, as  not  to  interfere  with  said  rail- 
road in  its  regular  travel  or  business.*'  Civ. 
Code  1895,  §  2167,  pars.  3,  6.  "In  the  event 
any  company  does  not  procure  from  the 
owner  or  owners  thereof  by  contract  lease 
or  purchase,  the  title  to  the  lands  or  right 
of  way  or  other  property  necessary  or  proper 
for  the  construction  or  connection  of  said 
railroad  and  its  branches  or  extensions,  or 
its  depots,  wharves,  docks,  or  other  neces- 
sary terminal  facilities,  necessary  or  proper 
for  it  to  reach  its  freight  or  passenger  depot, 
in  any  city,  town  or  village,  in  the  state, 
as  hereinafter  provided,  said  corporation 
may  construct  its  railroad  over  any  lands 
belonging  to  other  persons,  or  over  such 
rights  of  way  or  tracks  of  other  railroads 
as  aforesaid,  upon  paying  or  tendering  to 
the  owner  thereof,  or  to  his  or  her  or  its 
legally  authorized  representative.  Just  and 
reasonable  compensation  for  said  lands  or 
said  right  of  way.  When  the  compensation 
is  not  otherwise  agreed  upon,  it  shall  be 
assessed  and  determined  in  the  manner 
provided  in  this  Code.  Civ.  Code  1895,  S 
2170.  The  power  of  condemnation  conferred 
by  the  foregoing  provisions  of  law  may  be 
exercised  by  a  railroad  company  to  ap- 
propriate to  its  use  not  only  the  property 
of  an  individual,  but  also  the  property  of  a 
corporation.  The  property  of  another  rail- 
road company  may  be  condemned  if  the 
property  thus  sought  to  be  acquired  is  not 
actually  used  by  the  other  company  for  rail- 
road purposes,  and  it  will  not  be  needed  by 
that  company  for  such  purposes  in  the  im- 
mediate future.  Property  owned  by  a  rail- 
road company,  which  it  does  not  use  for 
railroad  purposes,  and  which  will  probably 
not  be  needed  in  the  near  future  for  such 
purposes,  so  far  as  the  right  of  another 
railroad  company  seeking  to  condemn  It 
is  concerned,  stands  upon  the  same  footing 
as  other  property  not  dedicated  to  a  public 
use.  Property  so  held  by  a  railroad  cor- 
poration is  private  property,  owned  for 
private  purposes.  It  is  not  at  all  impressed 
with  a  public  use,  and  Is  subject  to  be  taken, 
under  the  exercise  of  the  right  of  eminent 
domain,  under  the  same  circumstances  that 
the  property  of  a  private  Individual  may 
be  so  taken.  Where  the  property  is  al- 
ready In  use  for  railroad  purposes,  or  where 
it  is  manifest  that  it  will  be  presently  need- 
ed by  the  corporation  to  carry  fully  into 
effect  the  purposes  of  its  creation,  then  the 
right  of  another  railroad  company  to  ac- 
quire It  by  condemnation  is  subject  to  re- 
strictions which  are  not  applicable  where 
the  property  is  not  actually  in  use  or  need> 


322 


52  SOUTHEASTERN  REPORTER, 


<Ga. 


ed  for  present  use.  Where  property  Is  al- 
ready dedicated  to  a  public  use,  it  may,  un- 
der the  exercise  of  the  power  of  eminent 
domain,  be  subjected  to  another  use,  but 
with  the  restriction  that  it  cannot  gener- 
ally be  so  subjected  if  the  second  use  either 
destroys  or  seriously  Impairs  the  first  use. 
A  condemnation  having  such  an  effect  can 
only  be  had  when  there  is  expressed, 
unequivocal  legislative  authority  permitting 
It  A  general  legislative  authority  to  con- 
demn will  not  be  construed  to  give  power 
to  take,  when  such  taking  will  be  incon- 
sistent with  a  prior  public  use  to  which 
the  property  has  been  dedicated.  Under  a 
general  power  to  condemn  property,  a  rail- 
road company  cannot  condemn  the  prop- 
erty of  another  company,  al|*eady  used  by 
it  for  railroad  purposes,  when  the  effect 
of  such  condemnation  would  be  to  destroy 
the  use  of  the  property  by  the  former  com- 
pany, or  to  seriously  impair  the  rights  of 
the  former  company  therein.  City  Ooundl 
V.  Georgia  R.  Ck>.,  d8  Ga.  161,  26  S.  E.  489. 
Under  a  general  power  to  condemn,  one 
railroad  company  cannot  acquire  property  of 
another  railroad  company,  already  set  apart 
for  use  as  a  depot  or  as  a  yard  for  the  drill- 
ing of  cars,  whenjt  Is  manifest  that  the 
ai^ropriation  by  the  second  company  would 
be  either  to  destroy  the  rights  of  the  first 
company,  or  seriously  Impair  the  first  com- 
pany in  the  use  of  its  property  for  the  pur- 
pose of  which  it  was  set  apart  Where  a 
company  has  acquired  property  for  the 
purpose  of  enlarging  its  depot,  or  its  yard, 
or  its  terminal  facilities,  and  Is  presently 
proceeding  to  adapt  such  newly-acquired 
property  to  the  use  for  which  It  was  ac- 
quired, such  newly-acquired  property  would, 
under  such  circumstances,  as  to  the  rights 
of  another  company  to  condemn,  be  fully 
safeguarded  by  the  same  restrictions  as  if 
the  plans  T^hich  were  actually  in  progress 
had  become  completed  when  the  condemna- 
tion proceedings  were  instituted.  But  where 
a  railroad  company,  in  anticipation  of  its 
future  needs,  acquires  property,  and  it  is 
not  in  use,  and  not  presently  needed,  and  it 
is  merely  held  to  be  used  in  the  future  at 
such  times  as  the  needs  of  the  company 
may  require  it  the  right  of  condemnation 
exists  in  favor  of  another  company,  which 
can  only  be  defeated  by  showing  that  the 
condemnation  would  interfere  with  a  present 
necessity  of  the  company  which  owned  the 
property. 

8.  The  evidence  authorized  a  finding  by 
the  Judge,  not  only  that  the  property  sought 
to  be  condenmed  was  not  actually  used 
by  the  West  Point  Company  for  railroad  pur- 
poses, but  that  it  would  not  be  needed  by 
it  for  such  purposes  at  any  time  in  the  near 
future.  Upon  the  latter  point  the  evidence 
was  conflicting,  but  the  Judge  could  find, 
and  no  doubt  did  find,  from  the  evidence 
that  the  property  was  purchased  tor  future 


use,  and  that  the  present  needs  of  the  West 
Point  Company  were  not  such  as  to  require 
it  to  be  used  for  railroad  purposes.  Under 
such  circumstances,  the  future  needs  of  the 
company  must  yield  to  the  present  lawful 
needs  of  the  new  company  seeking  a  right 
of  way  through  the  dty  of  Lagrange. 

4.  The  bill  of  exceptions  contains  numer- 
ous assignments  of  error  upon  rulings  made 
by  the  Judge  upon  the  admission  and  re- 
jection of  evidence,  but  none  of  these  are 
of  such  material  nature  as  to  require  dis- 
cussion in  the  light  of  what  has  been  said 
in  the  preceding  portion  of  this  opinion. 
There  was  no  evidence  to  authorize  a  find- 
ing that  the  Birmingham  Company  had  lo- 
cated Its  line  otherwise  than  in  good  faith, 
for  the  purpose  of  carrying  out  the  object 
of  its  Incorporation,  which  was  to  serve  the 
public  in  the  most  satisfactory  way  that  a 
railroad  corporation  could  render  that  serv- 
ice^ and  incidentally  reap  such  benefit 
from  thlit  service  as  is  always  contemplated 
shall  flow  as  a  compensation  for  the  serv- 
ices rendered.  We  see  no  reason  for  re- 
versing the  Judgment  refusing  to  grant  the 
injunction  prayed. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(124  Qa.  141) 


HILL  V.   STATE. 
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GfiiiriNAii  Law— New  TsiAii—AppsAL. 

The  evidence  was  sufficient  to  anthoriie 
the  verdict  of  guilty,  and,  the  presiding  Judge 
having  refused  a  new  trial,  this  court  will  not 
interfere.  The  question  of  whether  or  not  sec- 
tion 122  of  the  Penal  Code  was  applicable  to 
the  class  of  employes  involved  in  this  case  was 
abandoned  in  the  argument 
(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

R.  P.  Hill  was  convicted  of  crime,  and 
brings  error.    Afllrmed. 

Bunn  &  Trawick  and  Dean  &  Dean,  for 
plaintiff  in  error.  W.  H.  Ennis,  SoL  Gen., 
for   the   State. 

LUMPKIN,  J.  Judgment  aflirmed.  All  the 
Justices  concurring. 


(U4  Qa.  144) 

MATHEWS   et   al.    v.   PARKER,    Constable. 

(Supreme  Court  of  G^rgia.    Nov.  10.  1905.) 

L  Justice  of  the  Peack—Cebtiobabi— Peti- 
tion—Sufficiency. 
A  petition  for  certiorari  must  allege  error 
90  specifically  and  distinctly  that  a  reviewing 
court  may  understand  the  ground  of  error  re- 
lied on.  Clements  v.  McCormiclE  Machine  Co., 
42  S.  E.  222,  115  Ga.  851.  Such  a  petition, 
which  sets  forth  all  the  evidence  submitted 
on  the  trial  before  a  jury  in  a  justice's  court, 
and  alleges  that  the  verdict  complained  of  is 
against  the  weight  of  the  evidence  and  without 
evidence  to  support  it,  sufficiently  complies  with 
this  rule. 


Ga.) 


WALDEN  V.  WALDEN, 


323 


2.  Ebbob^Rbvibw— Gbaut  of  New  Tbial. 

The  Supreme  Court  will  not  disturb  the 
first  grant  of  a  new  trial  upon  certiorari,  when 
the  yerdict  was  not  demanded  by  the  evidence. 
Brantley  r.  Taylor,  49  S.  B.  262,  121  Ga.  475. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  T.  A.  Parker,  Judge. 

Action  between  A.  J.  Mathews  and  others 
against  Evans  Parker,  constable.  From  an 
order  of  the  superior  court  granting  a  new 
trial  on  certiorari  from  a  Justice,  Mathews 
and  others  bring  error.    Affirmed. 

W.  M.  Lewis,  for  plaintiffs  in  error.  W.  L. 
Wilson  and  A.  B.  Hutcheson,  for  defendant 
In  error. 

FISH,  a  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


<1M  Gtau  145) 

WALDEN  et  al.  ▼.  WALDEN. 
(Supreme  Court  of  Georgia.    Nov.  10,  1905.) 

1.  Jttdgiieivt— Res  Judicata. 

A  verdict  or  other  finding  not  followed  by 
a  judgment,  will  not  serve  as  an  estoppel  by 
res  jndicata. 

[Ed.  Note. — For  cases  In  point,  see  voL  80, 
Cant  Dig.  Judgment,  §  1020.] 

2.  PtBADiwG— Objection  to  Plea. 

Objection  to  a  plea  insufficient  in  law  may 
be  made  by  motion  to  strike  the  plea,  and 
this  practice  is  to  be  commended ;  but  the  same 
result  may  be  accomplished  by  objection  to 
evidence  which  is  offered  in  support  of  the 
plea. 

[Ed.  Note. — For  cases  In  point,  see  voL  89, 
Cent  Dig.  Pleading,  §$  1093,  1^3-14Se.] 

(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Court,  Jefferson  Coun- 
ty; H.  M.  Holden,  Judge^ 

Action  by  W.  M.  Walden  and  oth^s  against 
William  Walden.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Reversed. 

Roger  &  Stepens,  for  plaintiffs  in  error. 
Cain  A  Hardeman,  for  defendant  in  error. 

EVANS,  J.  This  was  a  suit  for  land.  The 
defendant  filed  a  plea  in  abatement,  to  the 
effect  that  be  was  the  purchaser  of  the  land 
under  an  execution  sale,  and  that  prior  to 
the  sale  the  plaintiffs  had  filed  statutory 
claims  to  the  levy  of  the  fi.  fa.,  and  on  the 
trial  of  the  issue  thus  joined  yerdlcts  were 
rendered  against  the  claimants,  declaring  the 
land  subject  to  the  lien  of  the  fl.  f a.  3y 
agreement  of  counsel  the  sole  issue  submitted 
was  that  raised  by  this  plea.  Upon  the  con- 
clusion of  the  evidence  the  court  directed  a 
▼erdict  for  the  defendant  Plaintiffs  sued 
out  a  dire  t  bill  of  exceptions,  complaining 
of  rulings  of  the  court  on  the  admission  of 
evidence,  and  that  the  evidence  did  not  de- 
mand the  verdict 

The  plea  in  abatement  was  defective  in 
substance  as  an  estoppel  by  res  adjudicata, 
in  that  it  failed  to  allege  that  judgments 
were    entered   upon    the   verdicts   returned 


in  the  claim  cases;  but  the  plea  was  not 
attacked  by  demurrer  on  this  or  upon  any 
other  ground.  In  all  other  particulars  the 
plea  was  sufllciently  specific.  The  identity 
of  the  parties,  the  subject-matter,  and  plead- 
ings in  the  claim  cases  were  averred  with 
ample  elaboration.  It  appeared  that  the  ver- 
dicts returned  in  the  claim  cases  bad  been 
rendered  at  preceding  terms  of  the  court  in 
which  the  present  case  was  pending,  and 
that  the  time  for  filing  motions  for  new  trial 
had  expired.  But,  even  though  it  was  too 
late  to  move  for  a  new  trial,  the  verdicts 
could  not,  of  themselves  alone,  be  urged  as  an 
estoppel  by  res  adjudicata.  It  has  been  ruled 
by  this  court  as  settled  law  that  a  verdict,  not 
followed  by  a  judgment,  will  not  serve  as  an 
estoppel,  and  that  it  is  essential  that  a  judg- 
ment be  entered  on  the  verdict  before  the  par- 
ties will  be  concluded  as  to  the  matters  in 
controversy.  Carstarphen  v.  Holt,  96  Ga.  708, 
23  S.  E.  904;  Mitchell  v.  Mitchell,  97  6a.  795, 
25  S.  E.  386;  Webster  v.  Mortgage  Co.,  93 
Ga.  278,  20  S.  E.  310;  Harris  v.  Gano,  117 
Ga.  934,  44  S.  E.  11. 

Good  practice  would  require  that  the  plain- 
tiffs should  take  advantage  of  the  fatal  de- 
fect in  the  defendant's  plea  either  by  de- 
murrer or  by  a  motion  to  strike  made  before 
verdict  However,  when  the  verdicts  re- 
turned in  the  claim  cases  were  tendered  in 
evidence,  objection  was  made  to  their  recep- 
tion, on  the  ground  that  they  were  unac- 
companied by  any  judgment  The  court  over- 
ruled this  objection.  The  defendant  closed 
his  case  on  the  plea  in  abatement  without 
introducing  any  judgement,  whereupon  the 
plaintiffs  made  a  motion  to  dismiss  the  plea 
on  this  and  oth^  grounds.  The  court  prop- 
erly declined  to  dismiss  the  plea  because  of 
the  failure  to  prove  a  fact  which  was  not 
therein  alleged;  but  the  motion  to  exclude 
the  verdicts,  unless  they  were  accompanied 
by  a  judgment  raised  the  point  that  the  ver- 
dicts, of  themselves,  were  insufficient  to  create 
an  estoppel  by  res  adjudicata,  and  the  court 
should  have  ruled  out  the  verdicts  when  the 
defendant  failed  to  show  that  judgment  had 
been  duly  entered  upon  them.  See,  in  this 
connection.  Crew  v.  Hutcheson,  115  Ga.  511, 
42  S.  E.  16,  Kelly  v.  Strouse,  116  Ga.  872,  43 
S.  E.  280.  The  plaintiffs  accomplished  the 
same  result  by  objecting  to  the  evidence  of- 
fered in  support  of  the  plea,  which  could 
more  properly  have  been  reached  by  present- 
ing a  motion  to  strike  the  plea.  Doubtless 
it  was  the  intention  of  counsel,  by  moving 
to  dismiss  the  plea  on  the  ground  that  it  was 
not  sustained  by  sufficient  evidence,  to  urge 
the  point  that,  in  the  absence  of  any  judg- 
ment entered  upon  the  verdicts  in  the  claim 
cases,  they  could  not  have  the  effect  of  creat- 
ing an  estoppel  by  res  adjudicata.  But  the 
motion  to  dismiss  for  the  reasons  actually 
assigned  was  without  merit,  since  a  plea 
should  not  be  stricken  merely  because  it  has 
not  been  sufficiently  supported  by  evidence 
offered  to  sustain  it    However,  as  we  tiave 
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pointed  out,  the  motloii  to  exclude  the  ver- 
dicts because  they  were  unaccompanied  by 
any  judgment  sufficiently  raised  the  objection 
that  the  plea  was  bad  for  failure  to  allege 
that  judgments  had  been  duly  entered  upon 
the  yerdlcts.  Taking  this  view  of  the  matter, 
we  hold  that  the  court  should  have  excluded 
the  verdicts;  and  as,  In  the  absence  of  this 
evidence,  the  plea  in  abatement  could  not 
be  sustained,  the  defendant  was  not  entitled 
to  a  verdict  In  his  favor. 

It  Is  unnecessary  to  review  the  various 
other  assignments  of  error  upon  the  admis- 
sion of  evidence  offered  In  support  of  the  plea 
In  abatement 

Judgment  reversed.  All  the  Justices  con- 
enrrlng: 

(124  Qa.  l«o 

PENNINGTON  v.  AVERA. 
(Supreme  Court  of  Georgia.    Nov.  10,  1905.) 

1.  Logs   and   Loqoing— Saub   of  Obowino 
timbeb— oonstbucnon  of  contbact. 

An  owner  of  land  entered  into  a  contract 
with  the  proprietor  of  a  sawmill  for  the  sale 
of  **all  the  timber  for  sawmill  purposes"  on  a 
given  parcel  of  land.  A  i>ortion  of  the  pur- 
chase money  was  to  be  paid  as  soon  as  the 
^sawmill  was  located  ready  for  sawing  on 
said  land."  If  this  amount  was  not  paid,  the 
mill  was  to  be  removed  from  the  land  before 
''sawing  any  timber  thereon."  There  were  stipu- 
lations **that  the  stumps  from  which  such  saw- 
mill timber  is  sawed  or  cut  shall  be  two  feet 
high,  and  not  less,  from  the  ground,  and  no 
timber  is  to  be  sawed  or  cut  from  said  land 
*  *  *  that  is  less  than  14  inches  in  diame- 
ter ;"  that  "any  stumps  less  than  two  feet  high, 
or  anv  timber  cut  less  than  14  inches  in  diame- 
ter, snail  be  a  violation  of  this  contract  and  a 
termination  thereof;"  and  that  the  buyer  was 
'*to  have  twelve  months  in  which  to  saw  said 
lumber."  Beld,  that  only  such  portions  of  the 
trees  as  were  capable  of  being  sawed  into 
lumber  passed  under  the  contract. 

2.  EviDiNCB— Pabol  to  Explain  Contbact. 

In  the  trial  of  an  action  founded  on  a 
written  contract  of  the  character  above  indicat- 
ed, parol  evidence  is  inadmissible  to  show  that 
at  the  time  the  contract  was  entered  into  it  was 
the  intention  of  the  parties  that  the  limbs  and 
tops  of  trees  were  to  pass  under  the  contract, 
as  well  as  such  portions  of  the  trees  as  were 
capable  of  being  sawed  into  lumber. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Jefferson  Coun- 
ty; H.  M.  Holden,  Judge. 

Action  by  B.  C.  Avera  against  A.  P.  Pen- 
nington. Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

Avera  brought  suit  against  Pennington 
upon  a  promissory  note.  The  defendant 
filed  a  plea,  alleging  that  the  plaintiff,  by  a 
written  contract,  sold  to  the  defendant  all 
the  timber  upon  300  acres  of  land;  the  con- 
sideration being  that  defendant  was  to  pay 
$1,800,  and  saw  for  plaintiff  10,000  feet  of 
lumber,  and  $1,200  has  been  paid,  and  the 
10,000  feet  of  lumber  delivered.  The  de- 
fendant under  his  contract  had  12  months 
within  which  to  remove  the  timber  purchas- 
ed. After  cutting  the  trees,  the  plaintiff  had 
prevented  him  from  removing  the  tops  and 


limbs,  which  the  defendant  had  sold  for 
firewood  at  20  cents  per  cord,  there  being 
5,000  cords;  and,  in  view  of  the  foregoing 
the  defendant  claims  as  damages  by  way  of 
recoupment  against  the  plaintiff  $1,000  for 
5,000  cords  of  wood  at  20  cents  per  cord. 
The  contract  attached  as  an  exhibit  to  the 
defendant's  answer  contained  the  stipula- 
tions set  forth  in  the  first  headnote.  The 
jury  returned  a  verdict  for  the  plaintiff, 
disregarding  the  plea  of  recoupment  A 
motion  for  a  new  trial  upon  the  general 
grounds  was  made  by  the  defendant,  and 
amended  by  the  addition  of  the  following 
ground:  "Because  the  court  rejected  parol 
evidence  offered  by  the  defendant,  tending  to 
show  that  at  the  time  of  the  execution  of 
the  contract  the  plaintiff  and  defendant 
agreed  that  the  defendant  had  the  right  to 
all  the  tops,  limbs,  and  trees  unfit  for  tim- 
ber within  the  dimensions  specified,  and 
defendant  could  use  the  same  as  he  saw  fit; 
that  the  defendant  sold  this  wood  at  20  cents 
per  cord,  there  being  5,000  cords,  within  the 
time  named  In  the  contract,  and  It  would 
have  been  removed  from  the  land  within 
that  time;  and  that  the  defendant  was 
wrongfully  prevented  by  the  plaintiff  from 
delivering  the  wood."  The  motion  was  ovef^ 
ruled,  and  the  defendant  excepted. 

B.  L.  Gamble  and  Cain  ft  Hardeman,  for 
plaintiff  In  error.  Jos.  K.  Hines  and  B.  F. 
Walker,  for  defendant  In  error. 

COBB,  P.  J.  1.  '-Timber"  is  not  a  word  of 
Invariable  meaning.  It  may  be  used  to  des- 
ignate wood  suitable  for  building  houses 
or  ships,  or  for  use  In  carpentry,  joinery* 
etc,  or  trees  cut  down  and  squared,  or  ca- 
pable of  being  squared,  or  cut  into  beams^ 
rafters,  boards,  etc,  or  growing  trees  suit- 
able for  constructive  uses,  or  trees  generally* 
or  woods,  or  a  single  piece  of  wood,  whether 
suitable  for  use  in  some  construction  o^ 
already  in  use.  Century  Diet  Or  the  body» 
stem,  or  trunk  of  a  tree.  Bour.  Diet,  Rawle's 
Revision.  The  meaning  to  be  given  the  term 
depends  upon  the  connection  In  which  It  is 
used,  and  sometimes  upon  the  occupation  of 
the  person  who  uses  the  term.  In  constru- 
ing a  contract  where  the  word  appears,  it 
Is  not  only  proper.  In  determining  what  Is 
Intended  by  the  parties,  to  look  to  the  terms 
of  the  contract,  but  also  the  occupation  of 
the  contracting  parties,  and  the  purpose  for 
which  the  contract  was  entered  into.  See, 
in  this  connection.  United  States  v.  Stores 
(C.  C.)  14  Fed.  824.  In  the  present  case  It  Is 
contended  by  one  party  to  the  contract  that 
the  term  "timber"  therein  used  conveyed 
all  of  the  trees  of  the  dimensions  stated, 
except  the  stumps  two  feet  high  from  the 
grourd.  The  other  party  contends  that  un- 
der the  contract  only  such  portion  of  the 
trees  was  conveyed  as  was  capable  of  being 
sawed  into  lumber.  The  controversy  is  as 
to  the  limbs  and  tops,  which,  it  is  conceded* 
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could  not  be  converted  into  lnml>er.    The 
contract  was  for  all  the  timber  for  sawmill 
purposes,  which  means  all  the  timber  suit- 
able for  sawmill  purposes.    Martin  y.  Peddy, 
120  Ga.  1079  (4),  48  S.  B.  420;    Allison  ▼. 
Wall,  121  Ga.  823  (6),  49  &  E.  831.    It  is 
said  that  the  contract  was,  in  effect,  for  the 
sale  of  the  trees,  that  the  words  "for  saw- 
mill purposes"  were  descriptive  of  the  trees 
that  passed,  and  that  all  of  the  trees  of  the 
size  indicated,  any  portion  of  which  was 
capable  of  being  converted  into  lumbar,  pass- 
ed under  the  contract    Of  course,  there  may 
be  a  valid  sale  of  trees  which  would  pass 
to  the  purchaser  every  part  and  portion  there- 
of.   When,  howevM*,  the  contract  under  con- 
sideration is  taken  in  its  entirety,  it  does 
not  appear  that  the  parties  had  in  mind  any 
transaction  involving  the  sale  of  the  trees 
as  such.    The  buyer  was  to  locate  a  sawmill 
upon  the  premises.    He  was  to  have  a  given 
time  to  saw  that  which  he  bought  into  lum- 
ber.   When  the  trees  were  cut  for  the  pur- 
pose of  sawing,  a  stump  of  a  given  height 
was  to  be  left,  and  any  cutting  which  left  a 
stump  of  less  than  that  height  was  to  be  a 
violation  of  the  contract,  and  terminated  the 
same.    On  the  one  side  was  the  owner  of  the 
land  and  the  trees;  on  the  other  side  was  the 
operator  of  the  sawmill.    The  terms  "tim- 
ber for  sawmill  purposes,'*  construed  to  mean 
timber  suitable  for  sawmill  purposes,  was  to 
such  an  extent  descriptive  of  the  article  sold 
that  all  timber  which  could  be  sawed  into 
lumber  became  the  property  of  the  buyer,  and 
could    be   used  by    him    for    any    purposes 
he  saw  fit,  whether  lumber  or  otherwise. 
Gray  Lumber  Go.  v.  Gaskin,  122  Ga.  842  (5), 
50  S.  B.  164.    The  fact,  however,  that  the 
buyer  was  a  sawmill  man  is  to  be  looked 
into  In  determining  whether,  under  the  con- 
tract, it  was  the  intention  of  the  parties  that 
any  greater  portion  of  the  trees  would  pass 
than  that  which  would  be  converted  into 
lumber  in  the  event  the  buyer  saw  fit  so  to 
use    the   same.    When    the    occupation    of 
the  buyer  is  taken  into  consideration,  and  the 
contract  Is  construed  as  a  whole,  the  proper 
conclusion  to  be  reached  is  that  it  was  the 
Intention  of  the  parties  that  only  such  por- 
tions of  the  trees  as  were  capable  of  being 
converted  into  lumber  passed  under  the  con- 
tract. 

2.  Complaint  is  made  that  the  court  re- 
jected testimony  that  it  was  the  intention  of 
the  parties  at  the  time  the  contract  was 
made  that  the  buyer  was  to  have  the  tope, 
limbs,  and  trees  unfit  for  timber  of  the  di- 
mensions specified  under  the  contract  There 
was  no  error  in  rejecting  this  evidence.  The 
contract  was  in  writing,  and  properly  con- 
strued was  unambiguous,  and  the  effect  of 
the  evidence  would  have  been  to  vary  the 
terms  thereof.  In  the  case  of  Richards  v. 
Gilbert  116  Ga.  382,  42  S.  E.  715,  relied  on 
by  counsel  for  plaintiff  in  error,  the  parol 
evidence  as  to  the  understanding  between 


the  parties  that  at  the  time  of  the  execution 
of  the  mortgage  it  was  understood  that  cer- 
tain counters  and  tables  which  were  in  the 
store  of  the  mortgaged  premises  was  admit- 
ted without  objection,  and  the  case  was  de- 
cided upon  the  evidence  as  it  appeared  in 
the  record.  Attention  is  called  to  this  fact 
in  Wolff  V.  Sampson,  123  Ga.  400,  61  8.  E. 
336. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

(124  Gku  88G) 
EOUNTREB  v.  JONES. 
(Supreme  Court  of  Georgia.    Nov.  20,  1905.) 

JUDOinCNT  —  DOSICANOT  —  EnTBT  OF  EXECU- 
TION. 

An  entry  of  the  execution  on  the  general 
execution  docket  will  not  prevent  the  dormancy 
of  a  judgment  rendered  in  the  superior  court, 
where  the  execution  has  not  been  placed  on 
the  execution  docket  of  that  court  within  seven 
years  from  the  rendition  of  the  Judgment. 

Candler  and  Lumpkin,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Brooks  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Action  by  S.  S.  Rountree,  surviving  partner, 
against  M.  F.  Jones.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

S.  S.  Rountree,  as  surviving  partner  of  A. 
J.  Rountree  &  Son  and  A.  J.  Rountree  &  Co., 
alleging  himself  to  be  an  execution  creditor 
of  William  Jones,  seeks  to  enjoin  the  commis- 
sion of  waste  by  the  defendant,  M.  F.  Jones, 
upon  land  alleged  to  be  owned  by  the  estate 
of  William  Jones,  and  included  in  a  home- 
stead which  had  been  set  apart  to  him  and 
which  had  not  terminated.  On  the  hearing 
for  an  Interlocutory  injunction,  the  court, 
after  considering  the  evidence,  refused  to 
grant  an  injunction,  and  the  plaintiff  assigns 
such  refusal  as  error  in  his  bill  of  exceptions. 
The  controlling  question  is  as  to  the  dor- 
mancy of  the  Judgments  on  which  the  plain- 
tiff's executions  Issued.  Three,  executions 
were  tendered  In  evidence:  (1)  One  In  favor 
of  A.  J.  Rountree  ft  Son  against  Martha  J. 
Jones  and  William  Jones,  Issued  from  the 
superior  court  of  Brooks  coimty  on  February 
23,  1894,  based  on  a  Judgment  rendered  No- 
vember 7,  1803,  with  the  following  entries 
thereon:  "EJntered  on  General  Execution 
Docket,  Feby.  23,  1894.  James  D.  Wade,  Jr., 
Clerk."  "No  property  to  be  foupd  on  which 
to  levy  this  fi.  fa.  Feb.  11th,  1901.  A.  J.  Cono- 
ly,  Shff."  "Received  $10.31  from  A.  J.  Roun- 
tree ft  Son,  in  payment  of  my  cost  Oct  8, 
1895.  J.  D.  Wade,  Jr.,  Clk."  Also  an  entry 
of  levy  on  land  lot  494,  made  by  the  sheriff 
on  May  2,  1905.  (2)  An  execution  In  favor 
of  A.  J.  Rountree  ft  Son  against  Martha  J. 
Jones  and  William  Jones,  Issued  from  the 
superior  court  of  Brooks  county  on  February 
23,  1894,  upon  a  Judgment  rendered  November 
7,  1893,  with  the  following  entries:  **Enter- 
ed  on  General  Execution  Docket,  Feby.  23, 
1894.    J.  D.  Wade,  Jr.,  clerk."    "No  property 
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to  be  found  on  which  to  levy  this  fl.  fa.  A. 
J.  Oonoly,  Sheriff.  Feb.  llth/1901."  (3)  An 
execution  in  favor  of  Rountree  &  Go.  against 
Martha  J.  Jones  and  William  Jones,  issued 
from  the  superior  court  of  Brooks  county  on 
June  13,  1891,  and  based  on  a  judgment  ren- 
dered May  7,  1891,  with  the  following  entries 
thereon:  "Entered  on  General  Execution 
Docket,  June  13th,  1891.  J.  D.  Wade,  Jr., 
Clerk."  "Received  from  defendants  the  cost 
on  this  execution  Oct  1st,  1894.  J.  D.  Wade, 
Jr.,  Clk."  "No  property* on  which  to  levy 
this  fi.  fa.  June  4,  1898.  A.  J.  Oonoly,  Sher- 
iff." "I  have  this  day  levied  the  within  fl.  fa. 
on  the  north  half  of  lot  of  land  No.  473  in 
12th  district  ot  Hrooks  county,  Ga.,  contain- 
ing 204%  acres,  m  the  property  of  William 
Jones,  one  of  the  defendants.  Nov.  14,  1901. 
A.  J.  Oonoly,  Shff."  "We,  the  Jury,  find  the 
property  not  subject.  0.  W.  Dennis,  Fore- 
man." The  first-named  execution,  with  the 
following  entry,  was  entered  February  11, 
1901,  on  the  execution  docket  of  the  superior 
court  of  Brooks  county:  "No  property  to  be 
found  on  which  to  levy  this  fi.  fa.  Feb.  11, 
1901.  A.  J.  Oonoly,  Shff."  The  second  ex- 
ecution, with  the  following  entry,  was  on  Feb. 
11,  1901,  recorded  on  the  execution  docket  of 
Brooks  superior  court:  "No  property  to  be 
found  on  which  to  levy  this  fi.  fa.  A.  J. 
Oonoly.  Shff.  Feb.  11,  1901."  The  third-nam- 
ed execution  was,  on  January  1,  1899,  entered 
on  the  execution  docket  of  the  superior  court 
of  Brooks  county,  with  these  entries  indorsed 
thereon:  "Received  of  defendants  the  cost 
on  this  execution.  Oct  1st  1894.  J.  D.  Wade, 
Jr.  Olerk."  "No  property  on  which  to  levy 
this  fi.  fa.  June  4th,  189&  A.  J.  Oonoly, 
Sheriff." 

D.  W.  Rountree  and  J.  D.  Wade,  Jr.,  for 
plaintiff  in  error.  L.  W.  Branch,  for  de- 
fendant in  error. 

BVANS,  J.  (after  stating  the  facts).  It 
will  appear  from  the  foregoing  recitals  that 
more  than  seven  years  had  elapsed  since  the 
rendition  of  the  different  Judgments  before 
they  were  entered  on  the  execution  docket 
of  the  superior  court  of  Brooks  county.  The 
Judgments  were  therefore  dormant  "In 
order  to  prevent  dormancy  of  a  Judgment  it 
Is  required  that  an  execution  shall  be  issued 
on  such  Judgment,  and  placed  upon  the 
execution  docket  within  a  period  of  seven 
years  from  the  date  of  the  rendition  of  the 
Judgment"  Easterlin  v.  Sewing  Machine 
Go.,  115  Ga.  305,  41  S.  B.  595;  Olv.  Oode 
1895,  S  3761.  When  this  section  of  the  Oode 
was  considered  in  Hollis  v.  Lamb,  114  Ga. 
740,  40  S.  E.  751,  It  was  held  that  the  act  of 
1885  (which  is  codified  in  section  3761) 
"made  practically  but  one  change  in  the 
law,  •  •  •  and  that  was  that  the  entries 
made  on  an  execution  by  the  officer,  which 
were  sufficient  to  prevent  its  dormancy, 
should  be  entered  upon  the  execution  docket 
of  the  court  from  which  it  issued,"  and  that 


dormancy  could  also  be  prevented,  without 
compliance  with  the  terms  of  the  act  of 
1885,  if  the  plaintiff  did  any  public  act  in- 
dicating an  active  and  bona  fide  attempt  to 
enforce  his  execution  against  the  property  of 
the  defendant  within  the  stated  period. 
Oounsel  for  the  plaintiff  in  error  frankly 
concedes  that  the.  entry  of  the  executions 
on  the  general  execution  docket"  does  not 
meet  the  requirement  of  Oiv.  Oode  1895,  f 
3761,  which  requires  that  an  execution  and 
the  entries  thereon  shall  be  placed  "upon  the 
execution  docket  of  the  court  from  which  the 
same  issued;"  but  he  does  contend  that  the 
record  of  the  executions  and  the  entries 
thereon  upon  the  "general  execution  docket" 
was  such  a  public  act  as  would,  between  the 
parties,  arrest  the  running  of  the  dormancy 
statute.  This  identical  question  was  before 
this  court  in  the  case  of  Oolumbus  Fertilizer 
Go.  V.  Hanks,  119  Ga.  950,  47  S.  E.  222,  and 
was  decided  by  a  divided  court  In  the 
opinion  of  the  majority,  the  ruling  was  an- 
nounced that  a  Judgment  will  not  be  kept  in 
life  and  the  running  of  the  dormancy  stat- 
ute arrested  by  a  record  of  an  execution  and 
its  entries  on  the  general  execution  docket; 
and  further,  that  an  entry  on  the  general 
execution  docket  was  not  such  a  public 
act  as  would  prevent  the  Judgment  from  be- 
coming dormant  The  arguments  supporting 
both  the  majority  opinion  and  the  dissent 
were  forcibly  presented,  and  the  writer,  af- 
ter much  deliberation,  believes  the  conclusion 
reached  by  Ohlef  Justice  Simmons  in  the 
majority  opinion  states  the  correct  view  on 
the  subject 

Plaintiff  in  error  further  contends  that  the 
executions  were  not  dormant  because  of  the 
effort  of  the  plaintiff  to  subject  this  land  to 
the  lien  of  his  fl.  fa.  by  an  equitable  proceed- 
ing, which  terminated  in  an  adverse  decree 
in  1894.  In  support  of  this  contention,  he 
refers  to  the  following  recital  of  fact  in  the 
bill  of  exceptions:  "It  was  admitted  that  a 
bill  in  equity  was  filed  by  the  plaintiffs,  in 
which  it  was  sought  to  subject  this  lot  to- 
gether with  other  lands,  to  several  fi.  fas.  of 
Rountree  &  Go.  and  A.  J.  Rountree  &  Son, 
and  that  by  decree  rendered  at  the  May 
adj.  term,  1894,  this  lot  was  held  to  be  ex- 
empt from  levy  and  sale  at  that  time  be- 
cause same  was  homestead."  If  this  quoted 
extract  had  appeared  in  the  bill  of  excep- 
tions, with  nothing  to  indicate  the  contrary^ 
it  might  well  be  assumed  that  the  fi.  fas. 
therein  referred  to  were  the  same  as  the 
ones  which  are  concerned  in  the  present  suit 
However,  the  bill  of  exceptions  shows  that 
the  definite  article  "the,"  which  was  there- 
in inserted  immediately  preceding  the  worda 
"several  fi.  fas.  of  Rountree  ft  Go.  and  A.  J. 
Rountree,"  was  stricken.  No  other  inference 
can  be  drawn  from  the  striking  of  this  single 
word,  so  definite  in  its  application,  than  that 
the  fl.  fas.  in  the  present  suit  are  not  iden- 
tical with  any  of  those  involved  in  the  for- 
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mer  equitable  litigation.  Had  tbelr  Identity 
appeared,  perhaps  this  would  have  amounted 
to  tucb  an  act  of  public  nature  as  would  have 
avoided  dormancy. 

Something  was  said  In  the  briefs  about  a 
pending  claim  case  which  would  save  the 
execution  from  dormancy.  The  only  hint 
about  a  claim  case  was  a  reference  in  the 
answer  to  a  claim  case  which  was  pending 
in  the  Supreme  Court.  The  record  before  ua 
does  not  disclose  that  the  fl.  fas.  now  under 
consideration  were  those  under  which  an 
attempt  was  made  to  subject  other  land  of  the 
defendants  in  execution,  or  that  the  litigation 
arose  within  seven  years  from  the  date  of  the 
Judgments.  Hence,  this  reference  to  a  claim 
case,  made  in  the  defendant's  answer,  stand- 
ing alone,  does  not  constitute  an  admission 
that  the  plaintiff  took  any  steps  towards  en- 
forcing the  executions,  which  had  the  effect 
of  arresting  the  dormancy  statute. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  OAKDLBR  and  LUMPKIN, 
JJ.,  dissenting. 

CANDLER,  J.  (dissenting).  I  can  add  noth- 
ing to  what  was  said  by  Mr.  Justice  Turner 
In  his  dissenting  opinion  in  the  case  of  Co- 
lumbus Fertilizer  Co.  v.  Hanks,  119  Ga.  955, 
47  S.  E.  222.  With  the  views  there  expressed 
I  was  then,  and  am  still,  in  accord,  and  I 
am  therefore  compelled  to  dissent  from  the 
judgment  of  the  majority  in  the  present  case. 


(124  Ga.  IM) 

BOOTH  et  al.  v«  ROSIER. 

(Supreme  Court  of  Georgia.    Nov.  10,  1005.) 

CoinitA.cr — CoNSTEucnoir. 

B.,  as  the  transferee  of  a  security  deed, 
and  N.,  as  the  transferee  of  another  security  deed, 
were  proceeding  to  execute  the  powers  contained 
In  said  deeds  by  advertising  for  sale  the  tracts  of 
land  described  and  conveyed  in  each  of  said 
deeds,  respectiyely,  which  said  tracts  were  sub- 
divisions of  a  common  tract  R.,  who  had 
purchased  the  equity  of  redemption  of  the  prop- 
erty conveyed  .by  each  of  saia  deeds,  and  who 
daimed  title  to  both  of  said  tracts,  and  pro- 
posed to  contest  the  title  of  B.  and  N.,  filM  a 
petition  for  injunction  against  N.,  and  agreed 
wiUi  B.  that  the  advertisement  of  sale  under  the 
power  in  the  latter's  deed  should  be  withdrawn 
pending  the  judicial  adjudication  of  the  claims 
of  N.  and  R.,  "and  the  expense  of  said  adver^ 
tisement  will  be  paid  by  such  person  as  should 
not  prevail  in  the  case."  N.  prevailed  in  the 
contest  between  N.  and  R.  Thereupon  R. 
paid  principal,  interest  and  costs,  but  not  at- 
torney's fees  to  N.,  and  tendered  to  B.  the 
amount  of  princii>al  and  interest  of  her  notes, 
for  securing  the  payment  of  which  her  said 
deed  had  been  executed^  and  paid  the  advertis- 
ing fee,  as  agreed.  B.  refused  to  receive  the 
amount  of  said  tender  unless  10  per  cent,  in 
addition,  as  attorney's  fees,  should  also  be  paid. 
This  R.  refused  to  do.  and  deposited  the  amount 
of  his  tender  with  the  clerk  of  the  court,  and 
B.  readvertised  for  sale  the  property  described 
in  her  deed,  insistinfi;  that  she  was  entitled  to 
recover  attorney's  leeii;  whereupon  R.  filed 
his  equitable  petition,  setting  forth  the  forego- 
ing facts,  and  praying  that  B.  be  restrained 
and  enjoined  from  further  proceeding  under 
the  power  of  sale.    Upon   the  hearing  of  the 


rule,  the  court  below  granted  the  injunction  as 
prayed  for.    Held^  that  B.  was  not  entitled  to 
attorney's  fees,  and  that  the  court  did  not  err 
in  so  ruling. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  J.  M.  Rosier  against' E.  B.  Booth 
and  F.  W.  Capers.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

J.  M.  Rosier  filed  his  equitable  petition 
against  Mrs.  Edith  B.  Booth  and  F.  W. 
Capers,  her  attorney,  praying  that  the  de- 
fendants l>e  restrained  and  enjoined  from 
advertising  the  land  of  petitioner  for  sale 
under  a  power  contained  in  a  security  deed 
held  by  Mrs.  Booth  as  transferee,  and  alleg- 
ing, in  substance,  as  follows:  On  November 
17,  1900,  one  Pearson  conveyed  the  land  now 
sought  to  be  sold  to  John  D.  Sheahan  to  se- 
cure a  debt  of  $500.  Sheahan  transferred  the 
deed  to  Mrs.  Booth.  Pearson  sold  his  equity 
in  the  land  to  one  Driggers,  who  sold  it  to  the 
Planters'  Loan  &  Savings  Bank,  and  the 
bank,  on  February  10,  1905,  conveyed  the 
same  to  petitioner,  who  has  likewise  become 
the  owner  of  the  bond  for  title  issued  by 
Sheahan  to  Pearson  at  the  time  the  deed  was 
executed,  and  petitioner  is  now  in  possession 
of  the  land.  One  of  the  interest  installments 
of  the  note  given  to  Sheahan  by  Pearson  con- 
temporaneously with  the  security  deed  be- 
came due  December  1,  1904,  and  was  not 
paid;  whereupon  Mrs.  Booth,  the  transferee 
of  the  note  and  deed,  elected  to  mature  the 
entire  debt,  principal  and  interest,  and  pro- 
ceeded, through  her  attorney.  Capers,  to  ad- 
vertise the  land  for  sale  under  a  power  con- 
tained in  the  deed.  The  advertisement,  how- 
ever, was  withdrawn,  by  agreement  between 
petitioner  and  defendants,  pending  the  trial 
of  the  case  of  petitioner  against  H.  P.  Nichols, 
under  the  terms  of  which  agreement  petition- 
er paid  the  expense  of  advertising  incurred 
by  the  defendant  Booth.  On  June  1,  1905, 
which  was  after  the  adjudication  of  the  case 
of  Rosier  V.  Nichols,  the  petitioner  tendered 
to  the  defendant  Booth  the  amount  of  princi- 
pal and  interest  due  upon  the  debt,  but  she 
refused  to  accept  the  same,  demanding  in  ad- 
dition th^eto  10  per  cent  of  the  principal  as 
attorney's  fees.  Petitioner  declined  to  pay 
the  additional  10  per  cent,  alleging  that  the 
obligation  to  pay  attorneys  was  void,  as  nei- 
ther he  nor  his  grantor,  Pearson,  bad  been 
sued,  and  filed  defenses  which  had  not  been 
sustained,  nor  had  they  been  given  notice  of 
an  intention  to  sue.  Rosier  then  deposited 
the  amount  due,  principal  and  interest,  with 
the  clerk  of  the  superior  court,  thus  making 
his  tender  continuous.  On  June  26,  1905, 
Mrs.  Booth  notified  Rosier  of  her  intention 
to  advertise  and  sell  the  property  under  the 
power  contained  In  the  deed  given  to  secure 
the  debt  Sheahan  Is  dead,  and  one  Schwei- 
gert  is  his  executor,  and  petitioner  prays  that 
the  defendants  be  restrained  from  advertising 
the  property  for  sale,  and  that  the  debt  se- 
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cored  by  the  deed  be  decreed  paid,  the  deed 
Batlafied  and  canceled,  and  Mrs.  Booth  and 
her  grantor,  by  his  executor,  be  required  to 
comply  with  the  terms  of  the  bond  for  title, 
and  to  reconvey  the  property  upon  the  pay- 
ment of  the  debt  The  power  In  the  deed 
under  which  the  defendants  are  attempting 
to  sell  the  land  Is  substantially  as  follows: 
"Now,  If  default  Is  made  In  the  payment  of 
said  note,  or  any  part  thereof,  or  any  of  the 
Interest  thereon  when  due,  •  •  •  then 
the  whole  amount  of  said  note  shall,  at  the 
option  of  the  holder,  •  •  •  become  im- 
mediately due  and  payable  without  notice 
to  the  first  party ;  and  in  the  event  said  note 
shall  be  collected  through  an  attorney  at  law, 

•  •  •  or  by  sale  of  the  property,  •  •  • 
the  said  party  of  the  first  part  hereby  agrees 

•  •  •  to  pay  all  costs  and  collection,  in- 
cluding 10  per  cent  attorney's  fees  on  the 
same,  and  the  said  party  of  the  second  part 
shall  have  the  right  to  proceed  •  ♦  •  to 
sell  the  property,  •  •  •  first  giving  pub- 
lic notice  of  the  time,  terms,  and  place  of 
sale,  and  of  the  property  to  be  sold,  by  ad- 
vertisement once  a  week  for  four  weeks  in 
some  newspaper  printed  and  published  in  the 
county  in  which  the  land  is  situated." 

In  their  answer  the  defendants  admit  all 
the  plaintiff's  allegations,  except  that  peti- 
tioner is  ready  and  willing  to  pay  the  debt 
due  Mrs.  Booth,  which  they  deny,  because 
petitioner  refuses  to  pay  the  amount  demand- 
ed by  defendants  as  attorney's  fees.  They  al- 
so deny  the  allegation  that  petitioner  had 
filed  no  defense  to, the  claim  of  Mrs.  Booth, 
averring  that  petitioner  had  brought  a  bill 
seeking  to  enjoin  the  collection  of  Mrs. 
Booth's  debt,  and  unnecessarily  and  unjustly 
delayed  and  hindered  the  said  Mrs.  Booth  in 
the  enforcement  of  her  legal  right  to  collect 
hor  debt,  which  bill  had  been  adjudicated  to 
be  without  merit  Defendants  further  deny 
that  the  debt  due  by  Pearson  to  Mrs.  Booth 
was  paid  off  and  discharged  by'  the  tender  of 
the  principal  and  interest  and  that  the  power 
of  sale  in  said  deed  is  dead.  Upon  the  trial 
of  the  rule  to  show  cause  why  the  Injunction 
prayed  for  should  not  be  granted,  the  follow- 
ing agreed  facts  were  submitted  in  evidence: 
The  original  petition  in  the  case  of  Rosier  v. 
Nichols,  brought  to  the  April  term,  1905,  of 
the  Richmond  superior  court  the  substance  of 
which  is  set  forth  in  the  report  of  that  case 
In  123  Ga.  20,  50  S.  E.  988,  the  admitted  facts 
that  Frances  B.  Talbert  and  Horace  C.  Pear- 
son were  each  children  by  Mary  Pearson,  and 
each  derived  title  to  their  respective  tracts  of 
land  through  the  deeds  referred  to  in  the  pe- 
tition of  Rosier  v.  Nichols,  and  that  each 
under  like  deeds  "pledged  said  tract  with 
John  D.  Sheahan."  Affidavits  were  submit- 
ted to  support  the  contentions  of  both  peti- 
tioner and  defendants,  the  contents  of  which, 
however,  are  not  essential  to  a  clear  under- 
standing of  the  case.  The  agreement  entered 
into  by  the  petitioner  and  defendants,  where- 
by Mrs.  Booth  agreed  to  withdraw  the  ad- 


vertisement of  the  sale  of  the  property  pend- 
ing the  adjudication  of  the  case  of  Rofiler  v. 
Nichols,  is  as  follows:  ''J.  M.  Rosier,  being 
in  possession  of  what  is  generally  known  as 
the  Pearson  property,  and  claiming  title 
thereto,  and  against  which  Horace  P.  Nichols 
has  a  claim  for  some  $300  and  interest  and 
Edith  B.  Booth  a  claim  for  $500  and  interest 
the  validity  of  which  claims  are  disputed  by 
said  Rosier,  it  is  agreed  between  counsel  of 
the  respective  parties:  (1)  That  said  Rosier 
will  institute  suit  contesting  the  claim  of 
said  Horace  P.  Nichols.  (2)  That  the  ad- 
vertisement in  the  Chronicle  of  notice  of  sale 
by  H,  P.  Nichols  and  Edith  B.  Booth  shall  be 
withdrawn  pending  the  Judicial  adjudication 
of  these  claims,  and  the  expense  of  said  ad- 
vertisements will  be  paid  by  such  person  as 
shall  not  prevail  in  said  case."  Rosier  was 
cast  in  the  suit  and  he  paid  the  expense  of 
the  advertisements.  The  injunction  was 
granted,  and  the  defendants  excepted. 

L.  W.  Capers,  for  plaintiffs  in  error.  W. 
K.  Miller,  for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts).  It 
will  be  observed  in  this  case  that  there 
is  no  contractual  obligation  on  the  part  of 
Rosier  to  pay  attorney's  fees,  nor  was  he 
a  defendant  who  had  as  such  filed  a  plea 
which  he  afterwards  failed  to  sustain. 
Plaintiff  In  error  must  rely  upon  the  stipula- 
tion in  the  deed  and  note  for  the  right  to 
proceed  for  attorney's  fees.  But  that  stipu- 
lation was  void,  not  merely  voidable,  unless 
the  defendant  in  error  or  Pearson  had  done 
some  act  to  give  vitality  and  force  to  that 
stipulation;  and  the  only  act  that  could 
have  been  done  to  give  force  and  effect  to 
the  obligation  to  pay  attorney's  fees,  em- 
bodied in  the  note  and  security  deed,  was 
to  file  a  plea  which  upon  trial  should  have 
proved  to  be  without  merit  Under  Civ.  Code 
1895,  §  3667,  as  it  stood  before  the  act  of 
1900,  an  obligation  to  pay  attorney's  fees 
upon  a  note  in  addition  to  the  stipulated 
rate  of  interest  whether  such  obligation 
be  contained  in  the  note  or  In  the  deed,  is 
void  unless  that  obligation  Is  given  force 
and  effect  by  the  defendant's  filing  a  plea 
or  pleas  which  are  not  sustained.  The  sec- 
tion last  referred  to  was  under  construction 
in  the  case  of  Hall  v.  Pratt  103  Ga.  258, 
29  ^S.  E.  764,  and  in  discussing  its  effect 
Lumpkin,  P.  J.,  said:  "All  contracts  to  pay 
attorney's  fees  incorporated  in  promissbry 
notes  or  other  evidences  of  indebtedness 
must  be  construed  in  the  light  of  section 
3667  of  the  Civil  Code  of  1895,  which  by 
operation  of  law  constitutes  a  part  of  all 
such  contracts,  and  renders  them  void  'unless 
a  plea  or  pleas  be  filed  by  the  defendant 
and  not  sustained.'  A  promissory  -note, 
therefore,  which  stipulates  for  the  payment 
of  attorney's  fees  in  the  event  of  its  col- 
lection by  law,  must  be  construed  as  if  it 
embraced  a  condition  to  the  effect  that  such 
promise  is  not  to  be  binding  unless  the  maker 
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of  it  files  a  plea  or  pleai  and  fails  to  sus- 
tain the  same.*'  Plaintiff  in  error  himself 
invokes  the  ruling  in  the  case  of  Hall  t. 
Pratt,  snpra,  and  contends  that  it  is  in  one 
respect  analogous  to  the  case  at  har,  in  that 
tn  both  there  is  a  third  party  who  is  a^ 
tempting  to  escape  the  conditions  of  the 
statute  by  holding  his  principal  passiye  while 
he  urges  a  merltless  defense;  but  the  sup- 
posed analogy  does  not  exist,  for  in  the  case 
just  cited  the  party  denying  in  vain  his 
liability  for  attorney's  fees  was  not  a  third 
party  relatively  to  the  contract  there  sought 
to  be  enforced,  and  which  contained  an  ob- 
ligation to  pay  attorney's  fees,  for  he  had 
indorsed  the  note,  and  thereby  became  a  par- 
ty to  the  contract  embodied  therein,  and, 
as  the  writer  of  that  opinion  says,  ''he  al- 
so undertook  and  promised  on  his  part  the 
payment  of  attorney's  fees  in  the  event  he 
filed  and  failed  to  sustain  a  plea." 

The  plaintiff  in  error  contends  that  Rosier's 
bill  against  Nichols  was  an  attack  upon  the 
title  of  Booth  as  well  as  Nichols.  The  rec- 
ord in  this  case  and  that  in  the  case  of 
Rosier  v.  Nichols,  123  Ga.  20,  50  S.  B.  988, 
does  not  support  this  contention.  Booth 
would  not  have  been  concluded  by  a  decision 
In  behalf  of  Rosier  in  the  case  of  Rosier 
y.  Nichols.  She  had  expressly  declined  to 
acc^t  a  proposed  agreement  to  the  effect 
that  the  jud^ent  in  the  latter  case  should 
be  conclusive  as  to  her.  So  Rosier  had  not 
sued  Booth,  or  failed  to  maintain  as  against 
her  a  merltless  defense  If  the  latter  had 
been  delayed  in  the  prosecution  of  her  reme- 
dy, she  had  been  delayed  by  an  agreement 
voluntarily  entered  into  by  her  counsel  to 
await  the  termination  of  a  Judicial  contest 
that  made  her  way  plain  before  her,  and 
she  is  not  entitled  to  attorney's  fees  as 
against  this  defendant  in  error. 

As  to  Pearson,  the  grantor  in  the  deed 
and  maker  of  the  obligation  to  pay  attorney's 
fees,  that  obligation  is  void.  He  has  not 
been  sued,  or,  if  the  proceeding  to  exercise 
the  power  of  sale  in  the  deed  be  analogous 
or  equivalent  to  a  suit  against  him,  it  was 
voluntarily  abandoned  in  consequence  of  an 
agreement  with  a  third  party,  and  the  prom- 
ise to  pay  attorney's  fees,  so  far  as  It  af- 
fects him,  is  absolutely  void.  He  never  did 
aught  to  give  it  life  or  force.  Stoner  v. 
Pickett,  115  Ga.  653,  42  S.  E3.  41;  Demere 
y.  Germania  Bank,  116  Ga.  817,  42  S.  B.  488. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(l24Ga.  ZIS) 

SMITH  V.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  18,  1905.) 

1.  HOMICIDl — ^IirSTBirOTIONS. 

The  charge  of  the  court  was  adjusted  to  the 
facts  of  the  case  as  presented  by  the  evidence, 
in  no  view  of  which  was  the  homicide  either 
voluntary  or  involuntary  manslaughter. 
2L  Cbiminal  Law  —  Instbugtions  —  Rsasor- 

DOUBT. 

A  correct  charge  presenting  the  law  as  to 


reasonable  doubt  oonoemlng  the  whole  case  is 
all  that  one  accused  of  a  criminal  offense  is 
entitled  to.  It  is  not  incumbent  upon  the  court 
to  carve  the  case  or  the  evidence  into  different 
propositions,  and  apply  the  rule  as  to  reasonable 
doubt  to  one  or  more  of  them  severally. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  S  1991.] 

8.  Same — Instbtjctions. 

There  is  no  merit  in  the  complaint  of  the 
■ecused  that  the  court  failed  to  correctly  in- 
struct the  jury  as  to  how  they  should  arrive 
at  the  truth  of  the  case  as  disclosed  by  the 
testimony.  The  court  fairly  and  impartially 
presented  to  the  jury  the  contention  of  the  re- 
spective parties*  and  the  evidence  warranted 
the  conviction  of  the  accused. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Washington 
County;  B.  T.  Rawlings,  Judge. 

Fred  Smith  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

The  plaintlfT  in  error,  Fred  Smith,  was  In- 
dicted for  murder,  the  indictment  charging 
him  with  shooting  one  Pete  Street  When 
the  case  was  called  for  trial,  the  Solicitor 
General  announced  that  he  had  ascertained 
that  the  name  of  the  person  killed  was  Pete 
Threat,  and  proposed  to  nolle  pros,  the  in- 
dictment, and  draw  another,  charging  the  ac- 
cused with  the  murder  of  Pete  Threat  There- 
upon counsel  for  the  accused  waived  the 
''seeming  defect  in  the  indictment  on  that  ac- 
count, and  agreed  to  go  to  trial  waiving  said 
defect,  and  agreeing  that  the  party  referred 
to  as  killed  was  the  same  party  as  named  in 
the  indictment"  A  trial  was  had  accordingly, 
the  accused  interposing  the  defense  that  an- 
other, and  not  he,  had  fired  the  shot  that 
killed  Pete  Threat;  whom  the  evidence  dis- 
closed was  killed  while  sitting  in  a  chair  in 
one  corner  of  a  house  at  which  a  dance  was 
in  progress.  An  altercation  had  occurred  in 
the  middle  of  the  floor  as  to  who  should  be 
the  partner  of  one  of  the  women  present,  and 
she  and  several  other  women  gathered  in 
the  comer  where  Threat  was  sitting,  appar- 
ently asleep,  and  began  "fussing."  He  took 
no  part  in  the  controversy.  According  to  tes- 
timony delivered  by  some  of  the  state's  wit- 
nesses, the  accused,  without  any  provocation 
or  excuse,  drew  his  pistol,  and  fired  in  the 
direction  of  the  crowd  gathered  around 
Threat  One  of  the  witnesses  swore  that  the 
accused  had  been  sitting  in  a  window  across 
the  room,  and  that  without  any  warning  he 
got  up  from  the  window,  leaned  over,  and 
shot,  saying,  "I  shoot  you  damn  niggers  about 
trying  to  fuss  in  here,**  and  that  he  started  to 
shoot  again,  when  his  sister  exclaimed,  "My 
brother!  Stop  him!  Stop  him!  He  is  mint** 
The  accused  had  previously  taken  no  part  in 
the  altercation,  nor  was  his  sister  or  any 
other  relative  involved  in  it  Evidence  in  be- 
half of  the  accused  was  introduced  which 
tended  to  sustain  his  defense  that  he  did  not 
fire  his  pistol,  but  that  another  of  the  men  in 
the  room  drew  his  pistol  and  fir^  the  fatal 
shot,  apparently  without  reason  or  any  justi- 
fication.   The  Jury  returned  a  verdict  of  guil- 
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t7»  and  the  accused  excepts  to  the  oYerrulIng 
of  his  motion  tcfr  a  new  trial. 

Brans  &  Brans,  for  plaintiff  in  error.  Al- 
fred Herrlngton,  Sol.  Gen.,  and  Jno.  O.  Hart, 
Atty.  Gen.,  for  the  State. 

EVANS,  J.  (after  stating  the  facts).  1.  In 
^ew  of  the  evidence  upon  which  the  state 
relied  for  a  conviction,  the  court  very  prop- 
erly charged  the  Jury  that  should  they  find 
the  accused  fired  a  pistol  into  a  crowd  of 
persons  engaged  in  a  difficulty  In  a  house 
where  a  dance  was  going  on,  and  the  shot 
struck  a  person  and  killed  him,  that  notwith- 
standing the  accused  may  have  fired  at  no 
particular  person,  but  fired  for  some  reason 
of  his  own  to  stop  the  difficulty,  recklessly, 
and  without  regard  to  human  life,  and  with 
a  disregard  as  to  whom  he  should  kill,  the 
shooting  would  be  an  unlawful  one,  and  he 
would  be  guilty  of  murder  if  he  fired  the 
pistol  intentionally  where  people  were  fussing 
among  themselves,  and  not  with  him,  though 
he  had  no  Intention  to  shoot  any  particular 
person.  The  complaint  that  this  charge  was 
not  warranted  by  the  evidence  is  not  well 
founded.  It  presented  the  theory  of  the  state, 
and  in  the  same  connection  the  court  present- 
ed the  contention  of  the  accused  that  he  was 
not  the  one  who  fired  into  the  crowd.  In  no 
view  of  the  evidence  would  the  Jury  have 
been  authorized  to  find  that  the  accused  was 
guilty  of  either  voluntary  or  involuntary  man- 
slaughter, so  there  is  no  merit  in  the  further 
complaint  of  the  accused  that  the  court  did 
not  instruct  the  Jury  as  to  the  law  bearing  on 
the  subject  of  manslaughter.  Where,  in  a 
case  such  as  the  present,  there  is  no  circum- 
stance connected  with  the  killing  which  shows 
any  provocation  or  mitigation,  the  law  pre- 
sumes malice.  Pen.  Oode  1895,  §  62;  Cook  v. 
State,  98  Ga.  201, 18  S.  E.  823. 

2.  In  charging  upon  this  branch  of  the  case, 
the  court  told  the  Jury  that  should  they  find 
the  accused  did  not  fire  the  pistol,  and  had 
nothing  to  do  with  firing  it,  but  It  was  fired 
by  some  one  else,  it  would  be  their  duty  to 
find  the  accused  not  guilty.  It  was  not,  as 
Is  insisted  by  counsel  for  the  accused,  incum- 
bent upon  the  court  to  add:  "Or,  if  you  have 
a  reasonable  doubt  as  to  these  things,  it 
would  be  your  duty  to  give  the  defendant  the 
benefit  of  the  doubt  and  acquit  him."  The 
law  relating  to  reasonable  doubt  was  else- 
where in  the  charge  fully  presented,  and  the 
presiding  Judge  concluded  his  charge  by 
cautioning  the  Jury  that,  should  they  have 
"a  reasonable  doubt  as  to  whether  or  not  the 
defendant  fired  the  shot— did  the  shooting" — 
then  It  would  be  their  duty  to  find  him  not 
guilty.  The  court,  therefore,  fully  met  every 
requirement  of  the  law  touching  this  phase 
of  the  case.  McDuffle  v.  State,  90  Ga.  786, 
17  S.  E.  105;  Carr  v.  State,  84  Ga.  250,  10  S. 
E.626. 

8.  In  giving  to  the  Jury  the  rules  by  which 
they  were  to  be  governed  in  determining  the 
credibility  to  be  given  to  the  witnesses  who 


had  been  called  on  to  testify,  the  court  di- 
rected the  Jury  to  look  to  the  manner  of  the 
witnesses  on  the  stand,  and  Instructed  them 
that,  should  they,  "in  looking  at  the  testi- 
mony In  this  manner,  ascertain  any  bias  or 
prejudice,  relationship  (if  any  such  exist),  or 
anything  that  influences  their  testimony," 
the  Jury  could  take  the  same  into  considera- 
tion in  making  up  their  verdict;  and  that 
they  should  also  look  to  the  opportunity  the 
witnesses  had  to  know  the  facts  about  which 
they  testify,  and  "take  into  consideration  all 
the  facts  and  circumstances  attending  the  in- 
troduction of  the  testimony,  and  give  to  the 
testimony  of  the  witnesses  such  weight  and 
credit"  as  the  Jury  might  believe  it  was  en- 
titled to.  This  instruction  is  excepted  to  on 
the  ground  that  the  Jury  were  thereby  limited, 
in  their  consideration  of  what  had  been 
proved,  to  the  "manner  of  the  witnesses  on 
the  stand,"  and  to  the  "facts  and  circum- 
stances attending  the  introduction  of  evi- 
dence," and  were  not  permitted  to  look  to 
the  evidence  Itself  to  ascertain  whether  any 
bias,  prejudice,  or  relationship,  or  anything 
else  existed  which  influenced  the  testimony 
of  the  witnesses,  or  to  ascertain  what  was 
the  truth  of  the  case.  The  Instruction  to 
which  exception  is  taken  was  given  in  con- 
nection with  other  instructions  on  the  same 
subject,  and  the  Jury  could  not  have  been 
thereby  misled  into  the  belief  that  they  were 
not  to  look  to  the  testimony  itself,  as  well 
as  to  the  circumstances  attending  its  intro- 
duction, in  determining  its  probative  value. 

Another  complaint  is  that  the  court.  In 
stating  the  contentions  of  the  respective 
parties,  gave  a  stronger  emphasis  to  the  side 
of  the  state  than  to  that  of  the  defendant,  in 
that  the  court  informed  the  Jury  that  the 
state  contended  that  the  "facts  and  circum- 
stances as  proven  showed  that  this  homicide 
was  murder,"  and,  on  the  other  hand,  merely 
stated  that  "the  defendant  contended  that  he 
was  not  guilty  of  the  charge,"  which  state- 
ment "was  calculated  to  impress  the  Jury 
that  the  defendant  was  depending  upon  his 
own  statement  alone,  rather  than  upon  the 
sworn  evidence,  while  the  state  was  relying 
upon  sworn  evidence."  The  accused  could 
not  have  been  prejudiced  by  this  fair  state- 
ment of  the  issue  presented  for  determination 
by  the  Jury.  So  far  as  appears,  he  was 
afforded  an  impartial  trial,  and  his  convic- 
tion was  fully  warranted  by  the  evidence. 

Judgment  afllrmed.  All  the  Justices  con- 
curring. 


024  Qa.  223) 
BENNETT  ft  CO.  v.  FARMERS'  ft  MER- 
CHANTS' BANK. 
(Supreme  Court  of  Georgia.  Nov.  18,  1905.) 
1.  Appeal — Review — Refusal  op  New  Trial. 
Where  a  ground  of  a  motion  for  a  new  trial 
alleged  that  the  court  erred  in  admitting  in 
evidence,  over  objection,  the  warehouse  book  of 
a  certain  company,  in  the  absence  of  any 
evidence  as  to  the  correctness  thereof,  as  movant 
contends,  while  kept  by  a  named  person,  '*it  be- 
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ing  the  entries  made  by  him  that  were  sought 
to  be  proYen  by  the  books,"  and  where  such 
ground  stated  that  "movants  contend"  that  the 
admission  of  the  evidence  was  error  beeaoae 
the  rules  of  law  laid  down  for  the  introduction 
of  books  0^  account  were  not  complied  with* 
but  neither  set  out  the  entries  alleged  to  be  in- 
admissible, nor  showed  that  this  ground  of 
objection  was  urged  at  the  time  when  the  evi- 
dence was  tendered,  such  ground  does  not  raise 
any  question  for  adjudicauon  by  this  court 
2.  Saiob— Waiver  of  Objxotions. 

The  ground  of  the  motion  for  a  new  trial, 
alleging  that  certain  evidence  was  admitted 
which  was  objected  to  as  hearsay,  was  not 
mentioned  in  the  brief  of  counsel  for  the  plahi- 
tiffis  in  error,  and  will  be  treated  as  not  urged. 
[Ed.  Note. — ^For  cases  in  point,  see  voL  8, 
Cent.  Dig.  Appeal  and  Error,  H  4250,  4259.] 

8.  Appeal — ^Review. 

The  verdict  is  supported  by  the  evidenceb 

(SyUabus  by  the  Court) 

Error  from  City  Court  of  SanderBville; 
P.  R.  Taliaferro,  Judge. 

Action  between  Bennett  &  Co.  and  the 
Farmers'  ft  Merchants'  Bank.  From  a  judg- 
ment, Bennett  ft  Co.  bring  error.    Affirmed. 

G.  H.  Howard  and  Evans  ft  Evans,  for 
Idaintiff  In  error.  Marion  Turner,  E.  W. 
Jordan,  and  J.  K.  Jordan,  for  defendant  In 
error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concurring. 


(IMGa.  2M) 

STEWART   V.    SOUTHERN   BELL   TELE- 
PHONE  ft  TELEGRAPH   CO. 
(Supreme  Court  of  Georgia.    Nov.  13,  1905.) 

1.  TbIAIt— lN8^nCnON»— CUBINQ  Eebos. 

''Due  care  according  to  sge  and  capacity 
is  all  the  law  exacts  of  a  child  of  tender  years. 
Ordinary  care,  which  is  that  of  everv  prudent 
man,  is  not  the  standard  for  a  child."  W.  ft 
A«  Railroad  Ca  v.  Rogers,  80  S.  E.  804,  104 
Qa.  224.  A  charge  fixing  such  a  standard  for 
a  child  of  tender  years  would  be  erroneous ;  but 
when,  in  immediate  connection  with  the  charge 
establishing  the  usual  standard  of  ordinary 
eare,  the  court  instructs  the  jury  correctly  as  to 
the  true  degree  and  measure  of  diligence  and 
eare  which  a  child  must  observe  under  the 
actual  circumstances,  the  inapprc^riate  charge 
does  not  constitute  reversible  error. 

2.  NEGLIQENCS— INJITBT   TO   CHII.B— INBTBUO- 
TI0198. 

The  plaintiirs  case  was  based  upon  the 
negligence  of  the  defendant's  servants  in  cutting 
down  a  pole  in  a  street  without  taking  proper 
precautions  to  insure  the  safety  of  persons 
using  the  street  within  reach  of  the  falling  pole. 
The  court's  charge  fairly  stated  plaintifrs  con- 
tention. In  the  absence  of  a  written  request 
for  a  more  specific  statement  of  her  contentions 
as  to  the  constituent  elements  of  the  alleged 
n^ligence,  the  charge  was  sufficiently  compre- 
hi^ive. 

3.  TBIAIr-InSTBUCTIGirS. 

The  judge  having  charged  the  jury  that 
they  should  determine  the  questions  at  issue 
in  the  case  by  the  evidence,  it  was  not  incum- 
bent upon  him  to  further  instruct  them  that 
they  should  determine  any  particular  one  of 
the  issues  by  the  evidence,  especially  in  the 
absence  of  a  written  request  to  do  so. 

4.  NSOLIOKlfCB — ^BvUXBIfOE. 

The  verdict  was  authorised  by  the  evidenotb 


and  there  was  no  error  in  any  of  the  other 
charges  complained  of,  requiring  a  reversaL 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sanderavllle;  P. 
R.  Taliaferro,  Judge. 

Action  by  Mamie  Bell  Stewart,  by  her 
next  friend,  against  the  Southern  Bell  Tele- 
phone ft  Telegraph  Company.  Judgment  for 
defendant,  and  plaintllC  brings  error.  Af- 
firmed. ■■:-{' r^ 

Mamie  Bell  Stewart,  a  child  eight  years 
old,  was  hurt  by  a  falling  post  of  the  South- 
em  Bell  Telephone  ft  Telegraph  Company. 
By  next  friend  she  brought  suit  against  that 
company  for  damages,  alleging  that  her  in- 
jury was  sustained  by  reason  of  the  negli- 
gence of  the  company's  servants  who  were 
engaged  in  cutting  down  the  post,  which 
was  upon  the  public  highway,  "without  the 
use  of  guy  wires,  ropes,  or  props  with  which 
the  fall  of  said  pole  could  be  controlled," 
and  without  having  "some  person  stationed 
at  or  near  the  said  pole  to  notify  the  public, 
or  warn  them  of  impending  danger,"  and 
that  "they  failed  to  notifjr  the  said  Mamie 
Bell  Stewart  of  her  danger  in  time  for  her 
to  avoid  the  same;  she  being  a  child  only 
eight  or  nine  years  of  age."  The  defendant 
company  answered,  admitting  that  the  pole 
was  cut  down  in  the  public  street  without 
the  use  of  guy  wires,  ropes,  or  props,  but 
denying  liability,  averring  that  one  of  its 
servants  was  stationed  near  the  pole  for  the 
purpose  of  warning  the  public,  and  that  the 
plaintifT  was  warned  of  the  danger  and  ad- 
monished to  keep  away,  but  she  disregarded 
the  warning,  and  was  hurt  by  reason  of  her 
own  gross  negligence.  Upon  the  trial  of  ths 
case  there  was  some  conflict  in  the  evidence 
In  reference  to  the  time  when  the  plaintiff 
was  warned.  The  witnesses  for  the  plain- 
tiff testified  that  she  was  notified  too  late  to 
get  out  the  way  of  the  pole,  and  that  she 
was  allowed  to  walk  directly  under  it  just  as 
it  was  falling,  without  being  told  of  her 
peril;  while  the  defendant's  witness  swore 
that  she  was  given  ample  notice,  and  that 
the  servants  of  the  defendant  did  all  in 
their  power  to  prevent  the  injury,  which 
was  caused  by  the  plaintiff's  gross  negligence 
in  disregarding  all  warning  and  running 
under  a  falling  pole.  The  plaintiff  herself 
testified  that  she  was  not  warned  of  the 
danger,  nor  was  she  conscious  of  it  until 
it  was  too  late  to  save  herself,  but  upon  being 
cross  examined  she  said:  "If  I  had  stopped 
when  they  hollered  and  told  me  to  look  out, 
I  wouldn't  have  been  hurt  The  truth  is 
I  thought  I  could  get  over  there  before  that 
pole  fell  on  me.  •  •  •  When  those  young 
men  hollered  and  told  us  to  look  out,  the 
other  children  stopped,  but  I  didn't;  I  just 
run  ahead  anyway.  The  young  men  did 
everything  they  could  to  keep  it  off  me." 
The  child's  mother  testified  that  she  was  a 
•*smart.  bright  little  girl."  The  jury  brought 
In  a  verdict  for  the  defendant,  and  the  plain- 
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tiff  made  a  motion  for  a  new  trial  upon  the 
general  grounds,  and  because  of  certain  er- 
rors alleged  to  have  been  committed  In  the 
charge  of  the  court  The  extract,  **Now, 
I  charge  you  further,  if  the  plaintiff  by 
ordinary  care  could  have  avoided  the  con- 
sequences to  herself  caused  by  the  defend- 
ant's negligence,  she  is  not  entitled  to  re- 
cover," is  assigned  as  error,  for  the  reason 
that  it  tended  to  instruct  the  jury  that  the 
usual  standard  of  ordinary  care  is  applicable 
to  a  child  of  tender  age,  as  the  court  had  in 
a  previous  portion  of  the  charge  given  the 
definition  of  ordinary  diligence  as  contained 
In  Civ.  Code  1895,  §  2898.  It  appears  from 
the  record  that  immediately  preceding  the 
language  quoted  the  judge  had  instructed  the 
jury  as  follows:  "The  question  also  will 
arise  what  would  amount  to  due  care  on  the 
part  of  a  child  eight  years  of  age?  Now, 
I  charge  you  that  due  care  in  a  child  eight 
years  old  is  such  care  as  its  capacity,  mental 
and  physical,  fits  it  for  exercising  in  the 
actual  circumstances  of  the  occasion  and 
situation,  and  i«  determined  by  the  jury. 
When  of  tender  years,  and  consequent  im- 
maturity of  understanding,  a  child  is  not 
amenable  to  so  high  a  standard  of  diligence, 
in  regard  to  his  or  her  own  safety  as  that 
which  adults  are  obliged  to  observe.  Such 
care  as  the  capacity  of  the  particular  child 
enables  it  to  use  naturally  and^  reasonably 
is  what  the  law  requires  upon  the  part  of  the 
child."  Error  is  also  assigned  because  the 
court  stated  to  the  jury  that  the  contention 
of  the  plaintiff  was  that  while  she  was 
passing  across  a  public  street  the  defendant 
company  ''cut  down  a  pole  upon  her,  and  that 
defendant  •  •  •  failed  to  exercise  that 
ordinary  diligence  and  care  in  cutting  down 
said  pole  that  they  ought  to  have  taken,  and 
on  account  of  their  failure  to  do  so  she  had 
been  injured,"  instead  of  stating  to  the 
jury  plaintiff's  true  contention,  which  was 
that  the  defendant  was  ''grossly  negligent 
in  cutting  down  the  said  pole  across  the 
street  without  having  the  proper  appliances 
to  control  the  falling  of  the  pole,  and  thus 
protect  the  traveling  public  from  danger, 
and  that  the  failure  to  so  secure  the  falling 
pole  was  gross  neglect,  which  amounted  to 
an  invasion  of  the  right  of  the  public;  and 
further,  that  plaintiff  had  the  right  to  be 
on  the  said  street,  and  was  not  under  any 
necessity  to  take  precautionary  measures  to 
escape  an  unforeseen  danger."  The  charge, 
"Was  the  plaintiff  warned,  when  the  axman 
was  cutting  down  the  pole,  of  danger,  and 
was  she  of  sufficient  mental  capacity  to  un- 
derstand the  danger  before  her,  and  did 
she  voluntarily  rush  Into  the  danger  and 
was  thereby  Injured?  If  you  should  find 
these  facts  to  be  established  by  the  proof  in 
this  case,  then  plaintiff  would  not  be  entitled 
to  recover,"  is  assigned  as  error,  because, 
as  plaintiff  contends,  it  tended  to  Instruct 
the  jury  as  to  the  particular  acta  which 


would  constitute  negligence.  Instead  of  leav- 
ing to  the  jury  to  decide  what  was  and  what 
was  not  negligence  on  the  part  of  the  child. 
This  portion  of  the  charge  is  further  attack- 
ed because  the  word  "warned,"  as  used  there- 
in, was  misleading  to  the  jury,  leaving  them 
to  construe  that  any  warning,  no  matter 
at  what  time  given,  was  sufficient  to  shift 
the  negligence  upon  the  plaintiff.  Plaintiff 
further  contends  that  this  charge  was  an 
intimation  by  the  court  that  the  plaintiff 
voluntarily  rushed  into  danger.  The  mo- 
tion further  assigns  error  because  "the  court 
failed  to  charge  that  if  plaintiff  used  due 
care  for  a  child  of  her  age  and  mental 
capacity,  and  that  defendant  was  negligent, 
she  would  be  entitled  to  recover,  but  char- 
ged instead  that  she  must  have  used  ordi- 
nary care,  thereby  placing  upon  plaintiff  a 
burden  which  she  was  not  charged  with  un- 
der the  law;"  and  again,  "because  the 
court  failed  to  charge  that  they  [the  jury] 
were  to  determine  from  the  evidence  what 
would  be  due  care  upon  the  part  of  the  plain- 
tiff, and  that  they  must  look  to  the  evidence, 
and  see  whether  or  not  she  did  use  such  care 
as  she  was  capable  of  exercising,  under  the 
actual  circumstances  and  the  situation  ac- 
tually existing  at  the  moment"  The  motion 
was  overruled,  and   the  plaintiff  excepted. 

W.  B.  Ormistead  and  B.  W.  Jordan,  for 
plaintiff  in  error.  Hardwlck  ft  Hyman  and 
Hunt,  Chipley,  Osborne  ft  Lawrence,  for  de- 
fendant in  error. 

BECK,  J.  (after  stating  the  facts).  1. 
Had  the  court  charged  without  qualification 
that  "if  the  plaintiff  by  ordinary  care  could 
have  avoided  the  consequence  to  herself 
caused  by  defendant's  negligence,  she  is  not 
entitled  to  recover,"  the  duty  of  this  court 
under  the  facts  of  the  case,  to  reverse  the 
judgment  of  the  court  below  would  be  clear ; 
but  while  the  trial  judge  instructed  the  jury 
in  the  language  of  this  extract  from  his 
charge,  he  also  charged,  in  immediate  con- 
nection with  the  same,  the  proper  rule  as  to 
the  standard  of  care  and  diligence  for  a  child 
of  tender  years.  In  the  instruction  immedi- 
ately preceding  that  quoted,  the  trial  judge 
had  given  the  jury  the  following  explicit 
directions:  "Now,  gentlemen,  you  ask  this 
question:  Was  the  plaintiff  warned,  when 
the  axman  was  cutting  down  the  pole,  of 
danger,  and  was  she  of  sufficient  mental  ca- 
pacity to  understand  the  danger  before  her, 
and  did  she  voluntarily  rush  into  the  danger, 
and  was  thereby  injured?  If  you  should  find 
these  facts  to  be  established  by  the  proof  in 
this  case,  then  the  plaintiff  would  not  be  en- 
titled to  recover;  but  if,  on  the  other  hand, 
you  find  that  she  was  not  warned,  and  that 
the  defendant  was  not  exercising  proper  care 
and  proper  diligence,  and  she  was  hurt— In- 
jured— then  she  would  be  entitled  to  recover. 
The  question  also  will  arise,  what  would 
amount  to  due  care  upon  the  part  of  a  child 
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of  e!gbt  yean  of  ageT-  Now«  I  charge  yon 
tliat  due  care  In  a  cblld  eight  years  old  ia 
such  care  as  its  capacity,  mental  and  physics 
al,  fits  It  for  exerdsing  in  the  actual  dream* 
stances  of  the  occasion  and  sltnatton,  and  Is 
determined  by  the  Jury.  When  of  tender 
years,  and  consequent  immatority  of  under- 
standing, a  child  is  not  amenable  to  so  high 
a  standard  of  diligence  in  regard  to  his  or 
her  own  safety  as  tliat  which  adnlts  are 
obliged  to  obserre.  Such  care  as  the  capac- 
ity of  the  particular  child  enables  it  to  use 
naturally  and  reasonably  is  what  the  law 
requires  upon  the  part  of  the  child."  The 
court  below  here  imposed  upon  the  defendant 
the  duty  of  exercising  due  care  and  diligence, 
and  also  of  warning  the  plaintiff,  and  fully, 
clearly,  and  unmistakably  instructied  the  jury 
as  to  the  law  for  determining  what  is  due 
care  upon  the  part  of  a  child.  He  directed 
their  minds  to  the  very  question  that  would 
arise  in  their  investigation — ^the  question  of 
care  and  diligence  of  one  of  plaintiff's  age. 
Gonetruing  the  entire  charge  together,  we 
are  constrained  to  believe  that  the  Jury 
could  not  have  failed  to  understand  what 
constitutes  due  care  on  the  part  of  one  of  the 
plaintifTs  tender  years,  and  that  the  plaintiff 
was  not  required  to  prove  on  her  part  con- 
formity to  any  higher  standard. 

2,  3,  4,  The  headnotes  deal  sufficiently 
with  the  other  assignments  of  error  in  the 
motion  for  a  new  triaL 

Judgment  aiS^med.  All  the  Justices  con- 
curring. 


(UMG«.2») 


LE3WIS  ▼•  OWENS. 


(Sapreme  Court  of  Georgia.    Nov.  18,  1905.) 

1.  Masteb  ahd  Skbvanv— Labobbb's  Likh— 

fobbclosube. 

Under  the  contract  in  this  case,  as  estab- 
lished by  the  evidence  in  the  record,  toe  relation 
of  landlord  and  cropper  existed  between  the 
plaintiff  and  defendant;  and  under  the  nilings 
in  other  cases  decided  by  this  court  the  plaintiff 
was  entitled,  upon  the  completion  of  her  con- 
tract of  lal>or,  to  foreclose  her  special  laborer's 
lien  against  the  defendant. 
2l  Samb— Defenses. 

And  where  the  undisputed  evi^jBnce  proved 
that  the  eropper  had  completed  her  contract  of 
labor,  save  that  a  part  of  the  crop  remained 
ungathered  and  was  seised  by  the  sheriff  under 
levy  of  valid  process  against  her  landlord,  she 
beinff  thus  prevented  by  the  law  from  complete 
ing  her  contract  according  to  its  terms,  it  was 
error  to  dismiss  her  case  "on  the  ground  that 
the  evidence  showed  the  contract  of  labor  had 
not  been  completed  by  the  plaintiff  at  the  time 
she  foreclosed  her  labDrer's  special  lien.** 

(Syllabus  by  the  Court) 

£irror  from  City  Court  of  Sandersville ; 
Frank  Mitchell,  Judge. 

Action  by  Bettie  Lewis  against  Henry 
Owens.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Bettie  Lewis  brought  an  action  against 
Henry  Owens  to  foreclose  a  laborer's  special 
lien  for  labor  performed.    It  appeared  upon 


the  trial  that  the  plaintiff  had  oontractiea 
with  the  defendant  to  work  a  one-horse  farm 
''on  halves."  Under  the  terms  of  the  con- 
tract Owens  was  to  furnish  the  Uind,  a  mule 
and  his  feed,  and  all  necessary  farming  im- 
plements, while  it  was  incumb^t  upon  the 
plaintiff  to  furnish  all  labor  necessary  to 
make  and  gather  the  crop.  The  undisputed 
evidence  was  that  the  plaintiff  furnished 
the  labor  and  made  the  crop  and  had  al- 
most harvested  it,  when  she  was  stopped 
by  the  sheriff  under  foreclosure  proceedings 
brought  by  the  owner  of  the  land  against 
Owens;  it  appearing  that  Owens  rented  the 
land  from  another.  When  the  landlord  fore- 
<:losed,  the  plaintiff  brought  the  present  ac- 
tion. It  further  appears  that  after  the  fore- 
closure by  the  sheriff  he  hired  the  plaintiff  to 
gather  that  portion  of  the  crop  still  remain- 
hag  in  the  fields,  but  has  paid  her  nothing 
for  that  service.  Moreover  the  sheriff  seized 
the  crop  which  had  been  gathered  by  the 
plaintiff  before  the  levy  was  made,  as  well 
as  that  which  was  gathered  by  him,  and  sold 
It  all  at  auction.  At  the  conclusion  of  the 
evidence  the  plaintiff  announced  closed,  where- 
upon the  defendant  moved  the  court  to  dis- 
miss the  case  on  the  ground  that  the  contract 
of  labor  had  not  been  completed  at  the  time 
the  plaintiff  sought  to  foreclose  her  lien. 
The  motion  was  sustained  and  the  case  dis- 
missed, to  which  ruling  the  plaintiff  excepted. 
Evans  ft  Evans,  for  plaintiff  in  err6r. 
Howard  ft  Jordan,  for  defendant  In  error. 


BBCE,    J.    Judgment 
Jnstiees  concorring. 


reversed.    All   the 


(124  Oa.  2S9) 
MEDICAL    COLLEGE    OF    GEORGIA    t. 

RUSHING. 
(Supreme  Court  of  Georgia.    Nov.  18,  1906.) 

1.  Colleges  and  UmvEBsrriES  —  Actions  — 
Service  of  Pbocess — Ofi^cebs. 

The  Medical  College  of  Geonla  is  a  public 
eleemosynary  corporation,  and  neither  by  Its  char* 
ter,  nor  by-laws  adopted  under  authority  of  its 
charter,  Is  a  member  of  the  faculty  of  that 
institution,  or  the  dean  thereof,  such  an  officer 
or  agent  of  the  corporation  as  is  contemplated 
in  Civ.  Code  1896,  U  1899,  1900,  providing  for 
service  of  suits  against  a  corporation  by  serv* 
Ing  one  of  Its  officers  or  agents. 

2.  Pbocess — Issxne. 

The  do-k  of  the  city  court  of  Richmond 
county  has  no  power,  without  some  direct  and 
express  order  of  the  court,  to  issue  more  than 
one  process  in  a  suit  against  a  single  defendant* 

3.  CouBTS — Jurisdiction — Pleauino — Rulino 
ON  Demurrer. 

As  the  defendant  had  not  been  legally 
served,  the  court  was  without  jurisdiction  to 
pass  upon  a  demurrer  filed  bv  the  defendant, 
under  protest  that  it  was  not  legally  before  the 
court 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Richmond 
County ;  W.  P.  Eve,  Judge. 

Action  by  James  L.  Rushing  against  the 
Medical  College  of  Georgia.    Judgment  for 
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plaintiff,  and  defendant  brings  error.    Re- 
yersed. 

James  L.  Rushing  bronght  suit  against  the 
Medical  Ck>llege  of  Georgia,  a  corporation, 
in  the  city  court  of  Richmond  county.  The 
petition  was  filed  on  the  IGth  day  of  August, 
1904,  and  process,  was  attached  returnable 
to  the  September  term,  1904,  of  the  court 
Serrice  of  this  suit  was  made  on  Dr.  De 
Saussure  Ford,  and  the  following  entry  of 
serrice  was  made :  "State  of  Georgia,  Rich- 
mond Oounty.  I  have  this  day  served  the 
defendant,  Dr.  DeSaussure  Ford,  president 
of  the  Medical  College  of  Georgia,  personally 
with  a  copy  of  the  within  petition  and  pro- 
cess, at  Augusta,  Ga.,  this  17th  day  of  Au- 
gust, 1904.  G.  E.  W.  Britt,  Deputy  Sheriff, 
R.  G.  Ga."  On  S^tember  16,  1904,  the  Med- 
ical College  filed  a  traverse  to  this  return 
of  service,  making  the  deputy  sheriff  a  party, 
who,  by  leave  of  the  court,  amended  his  re- 
turn of  service  so  as  to  make  it  recite  that 
service  upon  the  defendant  had  been  per- 
fected by  serving  a  copy  of  the  petition  and 
process  personally  upon  Dr.  De  Saussure 
Ford,  "dean  of  the  faculty  of  the  Medical 
College."  On  September  20,  1904,  the  clerk 
of  the  city  court,  under  the  direction  of  the 
plaintiff's  attorney,  and  without  any  order 
of  court,  detached  the  original  process,  and 
attached  to  the  petition  a  new  process,  re- 
turnable to  the  November  term,  1904,  of  that 
court  A  copy  of  the  petition,  accompanied 
by  a  copy  of  this  new  process,  was  on  Sep- 
tember 25th  served  by  the  deputy  sheriff 
upon  W.  B.  Young,  as  president  of  the  Medi- 
cal College.  On  November  15,  1904,  the  de- 
fendant filed  a  motion  to  vacate  this  entry 
of  service  and  dismiss  the  suit,  on  the  ground 
that  the  first  process  attached  to  the  petition 
was  made  returnable  to  the  September  term, 
1904,  of  the  court,  and  that  the  clerk  was 
without  power,  in  the  absence  of  an  order 
of  court  to  detach  this  process  after  the 
convenii^  of  the  September  term,  and  attach 
another  process  to  the  petition,  cialling  upon 
the  defendant  to  answer  at  a  later  term. 
The  defendant  further  moved  to  vacate  the 
entry  of  service  upon  Dr.  Ford,  as  dean  of 
the  faculty,  and  to  dismiss  the  suit  on  the 
ground  that  the  original  entry  of  service,  as 
amended  by  the  officer,  failed  to  disclose 
that  the  person  upon  whom  service  was  made 
was  either  an  officer  or  agent  of  the  corpora- 
tion. On  November  30th  all  of  the  pending 
issues  as  to  service,  both  of  law  and  of  fact 
were  submitted  to  the  judge  for  determina- 
tion, who  reserved  his  decision  until  January 
20,  1905,  when  he  overruled  the  traverse 
to  the  return  of  service,  and  declined  to 
grant  either  of  the  motions  to  vacate  the  re- 
turn of  service  and  dismiss  the  petition.  The 
defendant  filed  exceptions  pendente  lite  to 
these  rulings  of  the  court  Subsequently,  on 
March  1,  1905,  the  case  came  on  to  be  heard 
upon  a  demurrer  to  the  plaintiff's  petition. 


The  court  overruled  the  demurrer,  and  to 
this  ruling  the  defendant  excepted  by  suing 
out  a  bill  of  exceptions  to  this  court 

Wm.  H.  Fleming,  for  plaintiff  in  error. 
F.  W.  Capers,  for  defendant  in  error. 

EVANS,  J.  (after  stating  the  facts).  1.  The 
suit  was  against  the  Medical  College  of 
Greorgia,  a  public  eleemosynary  corporation 
and  a  branch  of  the  University  of  Georgia. 
See  Acts  1828,  p.  Ill ;  Acts  1829,  p.  107 ;  Acts 
1833,  p.  130;  Pol.  Code  1895,  S  1300.  The 
original  service  was  upon  Dr.  Ford,  who  was 
designated  in  the  return  of  service  as  the 
"president  of  the  Medical  College  of  Georgia," 
but  who,  in  the  amended  entry  of  service, 
was  designated  as  "dean  of  the  faculty  of  the 
Medical  College."  The  undisputed  facts 
brought  to  light  on  the  trial  of  the  traverse 
to  the  return  of  service  disclosed  that  Dr, 
Ford  was  not  the  president  of  the  college, 
but  was  elected  a  professor  or  instructor  by 
the  board  of  trustees,  and  that  his  co-in- 
structors in  the  college,  comprising  the 
faculty,  had  selected  him  as  their  dean  or 
executive  head.  The  duty  of  managing  the 
institution  and  examining  into  its  affairs  de- 
volved upon  the  board  of  trustees.  Act  Dec. 
20,  1828,  I  4.  The  trustees,  together  with 
the  regular  professors  in  the  institution,  were 
constituted  a  board  of  examination,  the  duty 
of  which  was  to  decide  on  the  merits  of  such 
candidates  as  may  have  studied  in  the  in- 
stitution, and  complied  with  all  the  condi- 
tions imposed  by  the  board  of  trustees  as 
preliminary  to  the  examination,  and  to  con- 
fer the  degree  of  bachelor  of  medicine  on 
such  as  might  be  worthy  of  the  same.  Id. 
The  trustees  have  authority  to  fill  all  va- 
cancies in  their  body  which  may  occur  by 
death,  resignation,  or  otherwise.  Id.,  p.  112, 
§  10.  The  fourth  article  of  the  by-laws  pro- 
vided that  the  officers  of  the  board  of  trus- 
tees should  be  a  president  vice  president, 
secretary,  and  treasurer,  and  an  executive 
committee  of  three  to  be  elected  at  each  an- 
nual meeting.  It  was  admitted  that  the  pro- 
fessors in  the  Medical  College  were  not  paid 
salaries  by  the  trustees,  but  that  the  faculty 
of  the  college,  when  elected  by  the  board  of 
trustees,  took  charge  of  the  management  of 
the  college,  and  collected  their  own  tuition 
fees,  and  met  the  expenses  of  the  operation. 

No  argument  is  needed  in  support  of  the 
proposition  that  a  teacher  or  instructor  In 
an  incorporated  academy  or  college  is  in 
no  sense  an  officer  of  the  corporation.  The 
co-operation  of  teachers  and  trustees  as  a 
board  of  examiners  to  decide  on  the  merits 
of  candidates  for  a  degree  to  be  conferred 
by  the  college  relates  solely  to  the  educa- 
tional feature  of  the  project  and  does  not 
enter  Into  the  business  management  of  the 
institution.  In  an  ordinary  private  corpora- 
tion, whose  creation  is  primarily  for  the  per- 
sonal gain  of  its  stockholders,  an4  which  in 
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the  conduct  of  Its  affairs  employs  agents  to 
carry  on  the  general  business,  service  of  pro- 
cess on  the  corporation  may  be  effected  on 
any  agent  who  has  some  sort  of  control  or  au- 
thority over  some  department  or  sphere  of 
the  corporation's  business,  but  not  upon  a 
mere  employ^  or  servant  Southern  Bell  TeL 
Co.  V.  Parker,  119  Qa.  721,  47  S.  B.  194, 
Where  the  corporation  is  eleemosynary  in  its 
nature,  and  not  conducted  primarily  for  pri- 
vate gain,  and  its  affairs  are  administered 
and  superintended  by  a  board  of  trustees 
or  officers  appointed  for  that  purpose,  per- 
sons employed  to  effectuate  the  general  ob- 
jects of  the  corporation  cannot  be  said  to  be 
its  agents,  rather  than  its  employes.  A 
teacher  in  a  college  is  employed  to  instruct 
the  students.  Many  methods  may  be  adopted 
to  raise  money  with  which  to  pay  their 
salaries.  It  may  be  derived  from  an  endow- 
ment, or  from  appeals  to  the  general  public, 
or  from  matriculation  fees.  The  mode  of 
providing  the  teacher's  compensation  does 
not  affect  the  character  of  their  employment 
If  the  trustees  of  a  school  contract  with 
teachers  that  their  compensation  is  to  be 
measured  by  the  tuition  fees  less  the  expen- 
ses of  operation,  it  cannot  be  contended  the 
relation  of  the  teacher  to  the  school  has  been 
altered  by  this  method  of  compensation.  The 
arrangement  therefore,  between  the  board  of 
trustees  and  the  facultr  whereby  the  faculty 
was  to  defray  the  expenses  of  operating  the 
college,  and  receive  as  compensation  the 
tuition  fees,  will  not  serve  to  render  the 
faculty  or  Its  dean  either  an  officer  or  an 
agent  in  such  a  sense  that  process  against 
the  corporation  may  be  served  upon  him  so 
as  to  conclude  the  corporation. 

2.  As  has  been  demonstrated,  the  service 
upon  Dr.  Ford  as  dean  of  the  faculty  of  the 
Medical  Ck)llege  was  not  binding  on  the  cor- 
j^TKtXoxL  The  clerk  had  no  authority,  with- 
out an  express  order  of  court  to  detach  the 
original  process  which  had  been  served  upon 
Dr.  Ford,  and  deliver  the  petition,  with  the 
second  process  attached  thereto,  for  service 
upon  the  president  of  the  college.  "There 
being  but  one  suit  one  petition,  one  defend- 
ant the  clerk  has  no  power,  without  some 
direct  and  express  order  of  the  court  to  Issue 
more  than  one  process.  A  second  process 
issued  by  him  of  his  own  will,  after  the  ap- 
pearance term  of  the  case,  is  void."  Peck  v. 
LaBoche,  86  Ga.  814,  12  S.  B.  638;  Rowland 
V.  Towns,  120  Ga.  74,  47  S.  B.  581. 

3.  The  demurrer  was  heard  after  the 
court's  refusal  to  vacate  the  return  of  service 
and  dismiss  the  suit  The  defendant  had 
duly  protested  that  it  had  not  been  properly 
and  legally  brought  before  the  court  and 
therefore  did  not  by  interposing  its  demurrer, 
waive  service.  Inasmuch  as  the  court  erred 
In  holding  that  the  defendant  had  been  legal- 
ly served.  Its  subsequent  ruling  on  the  de- 
murrer was  nugatory  and  of  no  effect 

Judgment  reversed.  All  the  Justices  con- 
currlngi 


(124  Gfl.  354) 
TOWN  OF   WADLBT  v.   LANCASTER. 
(Supreme  Court  of  Georgia.    Nov.  20,  1905.) 

1.  Municipal  Cobpobation  —  Contbaots  — 
pubchase  of  fibb  engine. 

Under  the  Constitution  of  1877  a  munic- 
ipal corporation  cannot  lawfully  purchase  a 
nre  engine  and  apparatus  and  give  negotiable 
promissory  notes  therefor,  payable  annually 
thronsb  a  series  of  years ;  nor  can  a  resolution 
passed  at  a  mass  meeting  of  citizens  authorise 
such  contract 

2.  Sake— Bills  and  Notes— In dobsement — 
Rights  of  Indobseb— Defenses. 

A  promissory  note  to  the  vendors,  under 
a  contract  of  the  character  described  In  the  pre- 
ceding note,  payable  to  them  or  their  orders,  is 
invalid,  even  in  the  hands  of  a  bona  fide  in- 
dorsee for  value  before  it  became  due. 

3.  Same  —  Unauthobizeu  Contbagts  —  Re- 
tention OF  Benefits— Estoppel. 

Although  but  one  of  the  notes  given   in 

gart  for  the  purchase  price  of  the  property  may 
ave  been  paid,  and  possession  of  the  property 
may  have  oeen  retained,  this  did  not  prevent 
the  municipal  corporation  from  setting  up  the 
illegality  of  the  eontract  in  defense  to  a  suit 
on  the  note. 

4.  Same— Rbceivebs— GB0I7ND  fob  Appoint- 

ICENT. 

The  holder  of  such  note  by  indorsement 
from  the  original  pa^ee  was  not  authorised  to 
have  a  receiver  appointed  to  take  possession  of 
the  property,  sell  it  and  pay  the  note. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court  Jefferson 
County;  H.  M.  Holden,  Judge. 

Action  by  Lizzie  O.  Lancaster  against  the 
town  of  Wadley.  There  was  judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Lizzie  O.  Lancaster  brought  suit  against 
the  town  of  Wadley,  alleging  as  follows:  On 
June  18,  1896,  the  defendant  acting  through 
its  intendant  and  aldermen,  in  pursuance  of 
a  resolution  unanimously  passed  at  a  public 
mass  meeting  of  citizens  held  for  that  pur- 
pose, purchased  from  Armstrong  &  Co.,  agents 
for  a  company  dealing  in  apparatus  for  ex- 
tinguishing fires,  a  quantity  of  such  appara- 
tus for  the  total  sum  of  $1,200.  Of  the  pur- 
chase price  $200  was  paid  in  cash,  and  five 
notes  for  $200  each,  payable  annually,  were 
given.  All  the  notes  were  paid  except  the 
last  Being  payable  to  order,  the  note  was 
negotiable,  and  the  plaintiff  purchased  it  for 
value  in  open  market  l>efore  due.  The  de- 
fendant is  still  in  possession  of  the  fire  ap- 
paratus and  making  use  thereof,  and  has 
never  tendered  it  back  either  to  the  plaintiff 
or  to  the  seller,  but  refuses  to  pay  the  last 
note.  The  prayer  was  that  a  receiver  or 
commissioner  be  appointed  to  take  charge  of 
the  property,  and  make  sale  thereof,  or  of 
so  much  as  might  be  necessary  to  pay  the 
amount  of  the  note;  that  a  general  Judgment 
be  rendered  against  the  defendant  for  the 
amount  due  on  such  note,  principal,  interest 
attorney's  fees,  and  costs  to  be  first  paid  out 
of  the  proceeds  of  the  sale  of  the  apparatus; 
and  if  they  should  not  be  sufficient  then  out 
of  any  other  property  of  the  defendant  sub- 
ject to  levy  and  sale.    The  copy  note  set  out 
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In  the  petition  began«  "On  the  first  day  of 
November,  1901,  we  promise  to  pay,"  etc  It 
contained  no  reference  to  the  town  of  Wadley, 
but  was  an  ordinary  promise  to  pay  the  smn 
of  $200,  with  7  per  cent  interest,  payable 
semiannually,  and  with  a  provision  for  at- 
torney's fees  if  collected  by  an  attorney  af- 
ter maturity.  It  was  signed  ''G.  S.  Johnson, 
Mayor,"  and  had  on  it  the  statement  '^Attest- 
ed  by  A.  A.  Chance,  Clerk  of  Council,  Wad- 
ley,  Ga.''  Indorsed  on  it  was  the  name  of  '*J. 
A.  Spier,  Ohairman  Finance  Committee  of 
town  of  Wadley,  Ga."  Under  this  was  the 
indorsement  of  the  payees.  The  defendant 
demurred  to  the  petition.  The  demurrer  was 
overruled,  and  it  excepted. 

•      Phillips  &  Phillips,  for  plaintiff  in  error. 
Wm.  H.  Fleming,  for  defendant  in  error. 

LUMPK;IN,  J.  (after  stating  the  facts). 
The  Constitution  declares  that  no  municipali- 
ty shall  incur  any  debt,  except  for  a  tem- 
porary loan  or  loans  to  supply  casual  defi- 
ciencies of  revenue,  without  the  assent  of  two- 
thirds  of  the  qualified  voters  thereof,  at  an 
'election  for  that  purpose,  to  be  held  as  may 
be  prescribed  by  law.  Const  art  7,  S  7,  par.l; 
Civ.  Code  1895,  |  5808.  To  do  so  is  to  violate 
the  Cbnstitution  and  to  incur  a  debt  illegally. 
For  a  municipal  corporation  to  purchase  a 
fire  engine  and  apparatus,  paying  a  part  of 
the  purchase  money  in  cash  and  giving  notes 
for  the  balance  payable  in  instalhuents  ex- 
tending over  several  years,  amounts  to  the 
creation  of  such  a  debt,  and,  if  done  without 
the  authority  of  an  election,  is  illegal.  City 
Council  of  Dawson  v.  Dawson  Waterworks 
Co.,  106  Ga.  696^  32  S.  E.  907;  Hudson  v. 
Marietta,  64  Ga.  286.  The  cases  of  Danielly 
V.  Cabaniss,  52  Ga.  211,  and  Black  v.  Cohen, 
52  Ga.  621,  were  decided  prior  to  the  adop- 
tion of  the  Constitution  of  1877.  The  Consti- 
tution of  1868,  which  was  in  force  at  that 
time,  contained  no  such  provision  as  that 
above  referred  ta  Those  decisions  held 
that,  where  a  municipal  corporation  has  law- 
ful authority  to  issue  bonds  or  negotiable 
notes,  they  were  binding  in  the  hands  of  in- 
nocent purchasers,  notwithstanding  Irregu- 
larity in  the  manner  of  the  execution  of  the 
power.  The  town  of  Wadley,  however,  was 
not  lawfully  authorized  to  create  such  an  in- 
debtedness as  is  represented  by  the  note  sued 
on. 

It  is  urged  that  the  town,  having  retain- 
ed and  used  the  property,  and  having  paid 
all  except  the  last  note,  has  ratified  the  acts 
of  its  officials  in  creating  the  indebtedness, 
or  has  estopped  itself  from  denying  the 
legality  of  such  debt  as  against  the  bona 
fide  purchaser  of  the  note.  "Powers  of  all 
public  officers  are  defined  by  law,  and  all 
persons  must  take  notice  thereof.  The  pub- 
lic cannot  be  estopped  by  the  acts  of  any 
officer  done  in  the  exercise  of  a  power  not 
conferred.''    PoL  Code  1896^  I  26a    What 


a  municipal  corporation  was  without  au- 
thority to  do  its  officers  could  not  make 
lawful  by  ratification.  Dorsett  v.  Garrard, 
85  Ga.  734,  11  S.  B.  768.  In  City  of  Daw- 
son y.  Dawson  Waterworks  Co.,  106  Ga. 
734,  82  S.  E.  922,  it  is  said:  "Evoi  if  a 
benefit  has  been  received  by  one  of  the  con- 
tracting parties  from  a  contract  which  is 
void  because  prohibited  by  the  Constitution, 
or  because  contrary  to  public  policy,  the  re- 
ceiving of  such  benefit  will  not  prevent  the 
party  receiving  it  from  setting  up,  against 
a  suit  to  enforce  the  contract,  the  defense 
that  the  contract  was  illegal  and  void." 
Covington  B.  Co.  v.  Athens,  85  Ga.  367,  11 
S.  E.  663.  True,  in  those  caJses,  the  benefit 
was  not  in  the  form  of  personal  property 
received  and  held;  but  the  principle  would 
not  be  different  where  the  action  is  at  law 
to  enforce  the  illegal  contract  The  want 
of  constitutional  authority  appears  on  the 
face  of  the  petition.  In  the  cases  of  Ford 
V.  Cartersville,  84  Ga.  218,  10  S.  E.  782,  and 
Lett  V.  Waycross,  84  Ga.  681,  11  S.  B.  558, 
the  right  of  a  municipal  corporation  to  make 
an  annual  contract  for  a  supply  of  water 
and  lights  was  considered  as  giving  the 
right  to  recover  for  gas  and  water  con- 
sumed during  the  year.  See,  also,  Carters- 
ville, etc.,  Co.  V.  GartersvUle,  89  Ga.  683,  689, 
16  S.  E.  25. 

It  is  said  that  the  town  cannot  retain 
the  property  under  the  contract  of  pur^ 
chase,  and  at  the  same  time  refuse  to  pay 
the  balance  of  the  purdiase  money  on  the 
ground  that  the  contract  was  Illegal;  and 
the  plaintiff  prays  that  the  court  appoint 
a  receiver  or  commissioner  to  take  posses- 
sion of  the  property,  sell  it,  and  apply  the 
proceeds  to  paying  the  note  held  by  her. 
The  plaintiff  did  not  sell  the  property  to  the 
defendant;  nor  has  she  ever  had  title  to  it, 
or  any  lien  or  claim  upon  it;  nor  is  It  al- 
leged that  the  payees  who  Indorsed  to  her 
are  not  solvent  and  able  to  reimburse  her. 
The  prop^ty  was  not  purchased  with  money 
advanced  by  her  to  the  town,  or  arising  from 
a  sale  to  her  of  its  note  or  obligation.  The 
defendant  had  possession  of  the  property 
long  before  the  plaintiff  obtained  the  note. 
What  she  acquired  from  the  original  payees 
was  simply  the  transfer  of  a  promissory 
note  which  the  town  had  no  authority  to 
give.  The  suit  is  by  her  as  indorsee.  While 
certain  allegations  and  prayers  of  the  peti- 
tion appear  to  have  been  drawn  with  a  view 
to  obtaining  equitable  relief,  yet  the  case 
made  at  last  rests  on  the  validity  of  the 
nota  The  prayers  are  that  a  commissioner 
or  receiver  sell  the  property  and  pay  the 
note,  principal,  interest,  and  cost  and  that 
a  general  Judgment  be  rendered  on  the  note. 
It  being  illegal,  the  case  based  on  it  and 
the  effort  to  enforce  it  as  a  valid  contract 
must  fail. 

Judgment  reversed.  AU  the  JusticeB  con* 
cnrring. 
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FOREMAN  T.  GERMAN  ALLIANOB  IK8. 

ASS'N. 

(Sopreme  Court  oi  Appeal*  of  Virginia.    Dec 
14,  1909.) 

1.  Btidkivob— Acts  of  Aqsnt— Bxistbnob  of 

AOENCT. 

Where  M.  ft  Co.,  being  both  agents  for  de- 
fendant inaurance  company  and  for  a  building 
and  loan  aasociationt  paid  certain  premiums  for 
the  loan  association  accruing  on  policies  issued 
by  defendant  on  property  in  which  the  loan  as- 
sociation had  an  interest,  a  receipt  given  by  M. 
&  Co.  to  the  loan  association  for  the  aggregate 
of  eight  insurance  premiums,  one  of  which  was 
the  premium  on  the  policy  sued  on,  not  appear- 
ing to  have  been  given  by  them  as  agents  of 
defendant  insurance  company,  was  not  admis- 
sible as  against  it. 

2.  IlfSUSANCB  —   VACAROT  —  FOBFEITUBS  «- 

KivowLEOOB  OF  Agents. 

Where  M.  ft  Co.  were  both  the  agents  of 
defendant  insurance  company  and  of  a  build- 
ing and  loan  association,  for  whose  benefit  cer- 
tain property  was  insured  by  them,  knowledge  of 
the  vacancy  of  the  property  acouired  by  M.  ft 
Co.  as  agents  of  the  loan  association,  and  not 
while  attending  to  the  affairs  of  the  insurance 
company,  and  not  shown  to  have  been  present  in 
the  minds  of  M.  ft  Co.  at  the  time  they  did  any 
act  with  reference  to  the  insurance  as  agents  of 
the  defendant,  was  not  notice  to  defendant  suf- 
ficient to  constitute  a  waiver  of  a  forfeiture  by 
reason  of  such  vacancy. 

Error  to  Law  and  Chancery  Court  of  City 
of  NorfoUc 

Action  by  0.  B.  Foreman  against  the  Ger- 
man Alliancs  Insurance  Association.  From 
a  judgment  in  favor  of  defendant,  plaintiff 
brings  error.    AflSrmed. 

Robt  W.  Mallet,  for  appellant  White, 
Tmistall  ft  Thorn,  for  appellee. 

BUCHANAN,  J.  This  was  an  action  of  as- 
amnpsit,  instituted  against  the  German  Alli- 
ance Insurance  Association  on  a  fire  in- 
surance policy  by  C.  B.  Foreman,  for  the 
benefit  of  the  Frndentlal  Building  ft  Loan 
Association. 

The  defense  of  the  insurance  company  was 
that  the  premises,  after  the  policy  had  been 
issued,  became  and  remained  vacant.  In  vi- 
olation of  that  condition  of  the  policy  which 
declared  that  the  entire  policy  shall  be  void 
if  the  building  therein  described  be  or  be- 
come vacant  or  unoccupied  for  10  days. 

The  plaintiff  admitted  such  vacancy,  but 
claimed  that  the  forfeiture  resulting  there- 
from bad  been  waived  by  the  insurance 
company.  Upon  the  trial  of  the  cause,  the 
defendant,  without  introducing  any  evidence, 
demurred  to  the  plaintiff's  evidence.  The 
court  sustained  the  demurrer,  and  gave  Judg- 
ment for  the  defendant  To  that  Judgment 
this  writ  of  error  was  awarded. 

It  appears  that  the  policy,  which  was  for 
one  year,  was  issued  on  or  about  the  8th  of 
May,  1902,  through  Albert  Morris  ft  Co., 
the  general  agents  of  the  Insurance  company 
In  the  city  of  Norfolk.  A  like  policy  had 
been  taken  out  by  the  insured  for  the  previ- 
ous year;  but  upon  his  informing  the  build- 
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Ing  and  loan  associatiout  which  had  a  mort- 
gage upon  the  property,  that  he  could  not 
pay  the  premium  upon  a  policy  for  another 
year,  that  association  took  out  the  policy 
sued  on  in  his  name,  with  a  provision  that 
the  loss,  if  any,  should  be  payable  to  the 
building  and  loan  association  as  its  interest 
might  appear.  Albert  Morris  ft  Co.  were 
also  agents  in  that  city  for  the  Prudential 
Building  ft  Loan  Association,  and  were  au- 
thorised to  pay  the  premiuihs  on  polides  of 
insurance  in  which  it  was  interested,  when 
such  premiums  fell  due  and  were  not  paid, 
and  could  not  be  collected  by  them  from  the 
insured.  The  premium  on  the  policy  sued 
on  not  having  been  paid  by  the  insured, 
Albert  Morris  ft  Co.  paid  it  to  the  insurance 
company-  on  the  5th  of  June. 

On  the  6th  of  July  the  insured  vacated  the 
premises,  and  between  that  time  and  the 
10th  of  that  month  gave  the  key  of  the  house 
to  Albert  Morris  ft  Co.,  as  the  agents  of  the 
Prudential  Building  ft  Loan  Association,  in- 
forming them  that  he  could  not  keep  up  the 
payments  due  the  building  and  loan  associa- 
tion on  its  loan  secured  upon  the  property. 
Albert  Morris  ft  Co.  about  two  weeks  after 
that,  notified  him  that  if  he  did  not  pay  the 
premium  they  would  have  to  collect  it  from 
the  building  and  loan  association.  The  in- 
sured did  not  pay  them,  nor  did  he  know  at 
that  time  that  they  had  paid  the  premium  to 
the  insurance  company  under  their  agree- 
ment with  the  building  and  loan  association. 
Between  that  time  and  the  following  October 
that  association  settled  with  or  repaid  Albert 
Morris  ft  Co.  the  amount  which  they  had 
advanced  in  paying  the  premium  on  the 
policy. 

In  November  of  that  year  the  buildings 
on  the  premises  were  destroyed  by  fire. 
When  the  insiuranoe  company  was  notified 
of  the  loss,  it  at  once  denied  its  liability 
on  the  ground  that  the  yacancy  clause  in  the 
policy  had  been  violated. 

During  the  trial  the  plaintiff  offered  to 
read  to  the  Jury  a  receipt,  dated  in  October, 
1002,  given  to  the  building  and  loan  associa- 
tion by  Albert  Morris  ft  Co.,  for  ^,  the 
aggregate  amount  of  the  premiums  on  eight 
insurance  policies,  one  of  which  was  the 
premium  on  the  policy  sued  on.  The  re- 
ceipt was  objected  to  on  the  ground  that  it 
did  not  purport  to  have  been  given  by  Albert 
Morris  ft  Co.  as  agents  of  the  insurance 
company.  The  court  sustained  the  objection 
and  refused  to  allow  the  receipt  to  be  read 
in  cTldence.  That  action  of  the  court  is 
assigned  as  error. 

The  receipt  not  only  did  not  show  upon 
its  face  that  it  was  given  by  Albert  Morris 
ft  Co.  as  the  agents  of  the  insurance  com- 
pany, but  It  appeared  from  the  eyldence  of 
Albert  Morris,  who  executed  the  receipt  for 
his  firm  and  proved  their  signature  thereto, 
that  the  receipt  was  given  by  his  firm,  not 
as  the  agents  of  the  insurance  compasy. 
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but  for  insurance  premiums  which  they  had 
paid  or  advanced  for  the  building  and  loan 
association,  under  its  agreement  with  them, 
on  policies  in  which  it  was  interested.  This 
being  so,  the  court  was  clearly  right  in  not 
admitting  the  receipt  in  evidence. 

The  next  question  to  be  determined  is, 
has  the  plaintiff  shown  that  the  forfeiture 
was  waived? 

It  is  well  settled  that  any  acts,  decla- 
rations, or  course  of  dealing  by  an  insurance 
company,  with  knowledge  of  facts  consti- 
tuting a  breach  of  a  condition  in  the  policy, 
leading  the  party  insured  honestly  to  think 
that  by  conforming  thereto  a  forfeiture  of 
his  policy  will  not  be  incurred,  followed  by 
due  conformity  on  his  part,  will  estop  the 
insurance  company  from  insisting  upon  the 
forfeiture,  though  it  might  be  claimed  un- 
der the  express  letter  of  the  policy.  Georgia 
Home  Ins.  Co.  v.  Kinnier's  Adm'x,  28  Grat 
88;  Morotock  Ins.  Go.  v.  Pankey,  91  Va.  259, 
260,  21  S.  E.  487;  Va.  Fire,  etc.,  Ins.  Go.  v. 
Richmond  Mica  Co.,  102  Va.  429,  433,  46  8. 
E.  463,  102  Am.  St  Rep.  846,  and  cases  there 
cited;  Insurance  Co.  v.  Bggleston,  96  U.  S. 
572,  24  L.  Ed.  841.     . 

Applying  that  principle  to  the  facts  of 
this  case,  it  is  manifest,  we  think,  that  the 
plaintiff  in  error  has  failed  to  show  that 
the  insurance  company  has  waived  or  es- 
topped Itself  from  relying  upon  the  forfeiture 
set  up  as  a  defense.  The  premium  was  paid 
on  June  5th,  and  the  building  did  not  become 
vacant  until  July  5th,  and  there  is  no  evi- 
dence that  the  insurance  company  knew  that 
it  became  vacant  before  the  fire  occurred. 

It  is  argued  that  its  agents,  Albert  Morris 
&  Co.,  knew  that  it  was  vacant,  and  that 
their  knowledge  was  notice  to  the  insurance 
company.  It  is  true  that  Albert  Morris  ft 
Co.  did  know  it,  but  that  knowledge  was 
acquired  by  them  as  agents  of  the  building 
and  loan  association,  and  not  while  attending 
to  the  affairs  of  the  insurance  company. 
Knowledge  acquired  In  that  manner,  in  order 
to  be  binding  upon  the  insurance  company, 
would  have  to  be  present  in  the  agent's  mind 
at  the  time  he  did  the  act  which  it  is  claimed 
constituted  the  waiver,  and  the  burden  is  on 
the  party  relying  upon  the  waiver  to  prove 
this.  That  such  knowledge  was  in  the 
agenfs  mind  may  be  shown  by  circumstan- 
ces, as  well  as  by  direct  evidence.  Morrison 
V.  Bausemer,  32  Grat  225;  Johnson  v.  Natl. 
'  Ex.  Bk..  88  Grat  473,  486,  487;  2  Minor's 
Inst  (4th  Ed.)  980;  1  Joyce  on  Ins.  §  544; 
Mechem  on  Agency,  I  721;  Martin  v.  South 
Salem  L.  Co.,  94  Va.  28,  26  S.  E.  591. 

But,  even  if  the  knowledge  of  Albert  Mor- 


ris ft  Co.  was  the  knowledge  of  the  insurance 
company,  it  did  no  act  afterwards  to  the 
prejudice  of  the  insured  or  the  beneficiary 
in  the  policy,  or  which  can  be  held  to  have 
been  a  waiver  of  the  forfeiture.  If  the  in- 
sured, when  called  upon  by  Albert  Morris 
ft  Co.  to  pay  the  amount  of  the  premuim  two 
weeks  after  the  house  had  been  vacated,  had 
paid  that  sum  to  them  as  premium  on  the 
policy,  believing  that  they  were  collecting 
it  as  the  agents  of  the  insurance  company, 
then  he  might  have  had  the  right  to  rely  up- 
on that  as  a  waiver  of  the  forfeiture;  bat 
he  did  not  pay  it,  or  pay  any  attention  to 
their  request  Nelth^  did  the  insurance 
company,  or  its  agents,  Albert  Morris  ft  Co., 
do  any  act  or  make  any  declaration,  or 
pursue  any  course  of  conduct  which  gave  the 
building  and  loan  association  the  right  to 
believe  that  the  forfeiture  was  or  would  be 
waived.  The  evidence  clearly  shows  that 
when  that  association  paid  Albert  Morris  ft 
Co.  the  amount  of  the  premium,  It  paid  it 
not  as^  a  premium  due  the  insurance  com- 
pany, but  as  a  debt  due  from  it  to  Albert 
Morris  ft  Co.  as  its  own  agents  for  money 
advanced  by  them  to  pay  the  premium  before 
the  building  had  become  vacant  or  the  for- 
feiture had  been  incurred. 

Mere  knowledge  by  the  insurance  com- 
pany of  the  existence  of  the  breach  of  the 
contract  does  not  of  itself  amount  to  a 
waiver  or  an  estoppel.  There  must  exist 
in  addition  to  a  knowledge  of  the  breach, 
some  positive  act  of  confirmation  upon 
which,  in  connection  with  the  knowledge,  a 
waiver  may  be  predicated,  and  by  force  of 
which  the  broken  contract  may  be  said  to 
be  revived.  Richards  on  Ins.  §§  78,  79;  2 
May  on  Ins.  S  507;  Vance  on.  In&  p.  874; 
Gibson  V.  Liverpool,  etc.,  Ins.  Co.,  159  N.  Y. 
418,  426,  427,  54  N.  E.  28. 

Having  reached  the  conclusion  that  the 
acts  and  conduct  of  the  agents  of  the  in- 
surance company,  conceding  that  they  were 
binding  upon  it,  were  not  sufficient  to  ea- 
tablish  a  waiver  of  the  forfeiture  or  to  estop 
the  insurance  company  from  setting  it  up  as 
a  defense,  it  will  be  unnecessary  to  consider 
the  effect  of  that  provision  in  the  policy 
which  declares  that  no  officer,  agent,  or 
representative  of  the  company  shall  have  the 
power  or  be  deemed  or  held  to  have  waived 
any  condition  of  the  policy,  unless  such 
waiver  shall  be  written  upon  or  attached 
to  it 

We  are  of  opinion  that  there  is  no  error 
in  the  judgment  of  the  court  of  law  and 
chancery,  and  that  it  must  be  affirmed. 
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TURK  et  al.  r.  RITGHIB  et  aL 
(Supreme  Court  of  Appeals  of  Virginia,    Nov, 

1.  BufuuTUBS  Am  ADMnnsTRATOBa — Settlb- 
ioirr  or  Aooountb — Repcxbts  or  Cohmis- 

BIONZB. 

So  long  as  decrees  of  reference  entered  in 
a  suit  to  settle  the  estate  of  a  decedent  are  not 
folly  executed,  and  the  data  are  not  arrived 
at  whereby  an  accurate  account  can  be  made 
for  the  final  distribution  of  the  assets  of  the 
estate,  it  is  proper  for  the  commissioner  to 
whom  the  cause  has  been  referred  to  include 
in  his  report  anj  outstanding  valid  debt  against 
the  estate  and  for  the  court  to  decree  payment 
of  such  debt 

2.  Sams— DxGBBES. 

A  decree  in  a  suit  to  settle  a  decedent's  es- 
tate, adopting  certain  specific  portions  of  tiie 
commissioner^  report,  directing  the  payment 
of  certain  specified  debts  and  a  partial  distribu- 
tion of  the  assets  of  the  estate  among  the  lega- 
tees, requiring  such  legatees  to  give  refunding 
bonds,  and  recommitting  the  cause  to  a  master 
to  take  a  further  account  and  not  confirming 
the  report,  is  not  a  final  decree,  such  as  to  pre- 
clude a  creditor  from  thereafter  coming  into 
the  cause  and  asserting  a  demand  against  the 
estate. 

8.  Pbincifal  akd  Subett — Acnoms  bt  Cbed- 
rroB — Plbadihg — SumcnifCT   ab   AaAnrsT 

SUBBTT. 

A  bill  alleging  the  execution  of  a  bond  by  a 
principal  and  sureties,  the  death  of  the  princi- 
pal and  the  sureties,  and  that  the  orator  and 
oratrix  are  entitled  to  have  the  sum  due  col- 
lected and  paid  over,  making  the  personal  rep- 
resentatives, heirs,  and  distributees  of  the  prin- 
cipal and  of  the  sureties,  parties  defendant, 
specially  praying  that  the  personal  estate  of 
the  principal  and  certain  land  covered  bv  a 
deed  of  trust  securine  the  debt  be  applied  to 
the  payment  of  the  debt,  and  concludina  with  a 
prayer  for  genial  relief,  confers  upon  uie  court 
jurisdiction  to  render  a  decree  against  the  per- 
sonal representatives  of  the  sureties  under  the 
prayer  for  general  relief. 

4.  JUDGliBNTB  —  CONCLUBIVKNESB — SOOPB   Or 

Adjxtdioation. 

A  decree  in  favor  of  a  debtor  and  against 
her  creditor  settles  all  questions  as  to  the  va- 
lidity of  the  debt,  and  that  such  debt  is  not  at 
the  time  of  the  decree  barred  by  limitations. 

5.  BXEOUTOBa  AND  APMUriBTBATOBS — ACTIOlfB 

— LiMiTATioNB — ^Liabilities  or  Decedents. 
A  liability  accrued  against  a  decedent's 
*eBtate  as  surety  on  a  bond  on  January  15,  1894. 
December  10,  1905,  the  obligee  in  the  bond 
obtained  a  decree  asainst  the  principal  and 
sureties.  July  16.  1&9,  the  obligee  intervened 
in  a  suit  to  settle  the  estate  of  the  decedent 
to  enforce  her  decree.  Heldf  that  the  obligee's 
demand  was  not  barred  by  Code  1887,  ft  2920 
[Ya.  Code  1904,  p.  1540],  providing  that  a 
right  of  action  against  the  estate  of  a  decedent 
which  accrues  after  the  decedent's  death  shall 
not  continue  longer  than  five  years  after  its 
accrual. 
0.  Pbingipai.     and     Subett  —  Pbogeedings 

AOAINBT    SXTBETT — ^DEFENSES — LaGHES. 

The  personal  representatives  and  legatees 
of  a  sure^  on  a  bona  cannot  assert  the  defense 
of  laches  to  defeat  proceedings  by  the  obligee 
to  enforce  the  bond,  where  the  delay  was  caused 
by  the  act  of  the  obligee  in  prosecuting  proceed- 
ings against  the  principal  and  the  estate  of 
the  other  surety,  and  such  proceedings  result- 
ed in  a  material  reduction  of  the  liability  sought 
to  be  oiforced  against  the  estate  of  the  surety 
in  question. 

Appeal  from  Circuit  Court,  Augusta  County. 
Settlement  suit  by  R.  S.  Twir  and  W.  A. 


Turk,  as  executors  of  Rudolph  Turk,  deceased, 
against  the  creditors  of  Rudolph  Turk. 
From  a  decree  In  favor  of  Mary  B.  Ritchie 
and  others,  creditors  of  said  deceased,  plain- 
tiffs appeaL  W.  A.  Turk  died  pending  the 
appeal,  which  Is  prosecuted  by  R  S.  Turk  in 
his  own  right  as  surviving  executor,  etc., 
and  as  administrator  of  W.  A.  Turk.  Af- 
firmed. 

A.  0.  Braxton,  for  appellants.  J.  &  R. 
Bumgardner  and  Curry  &  Glenn,  for  appellee. 

CARDWEm  J.  In  1890  Rudolph  Turk 
died  testate,  appointing  W.  A.  and  R.  S.  Turk 
his  executors.  By  his  will  he  directed  that 
all  his  just  debts  and  funeral  expenses  be 
paid  as  soon  after  his  death  as  practicable, 
and,  after  making  two  specific  bequests  and 
directing  how  the  residue  of  liis  estate  was 
to  be  divided  among  his  two  sons  then  living 
and  the  widow  and  daughter  of  a  deceased 
son,  empowered  his  said  executors  to  sell  all 
of  his  real  and  personal  estate,  or  so  much 
thereof  as  they  might  deem  best  in  order  to 
carry  out  the  terms  of  his  will,  conferring 
upon  them  full  power  to  make  conveyances 
of  any  and  all  real  estate  which  they  might 
sell,  etc 

In  September,  1891,  W.  A.  Turk  and  R.  & 
Turk,  in  their  own  right  and  as  executors,  as 
aforesaid,  instituted  this  suit  of  ''Turk's 
Bx'rs  V.  Turk's  Creditors,"  the  scope  and  ob- 
ject of  which  was  to  convene  all  the  creditors, 
known  and  unknown,  of  the  said  testator  and 
to  settle  and  distribute  his  estate  under  the 
direction  of  the  court 

At  the  time  of  Rudolph  Turk's  death,  the 
appellee,  Mary  B.  Ritchie,  n6e  Shifilett,  a 
daughter  of  Glvens  Shifilett,  now  also  deceas- 
ed, held  a  bond  dated  November  20, 1860,  for 
the  penal  sum  of  $5,188.60,  conditioned  for 
the  payment  to  David  Fultz,  her  trustee,  one 
day  after  the  death  of  said  Givens  ShifQett, 
the  sum  of  |2,591.80,  in  which  Givens  Shifl!lett 
was  principal  and  the  said  Rudolph  Turk  and 
one  D.  Bashaw  were  sureties,  which  bond  was 
secured  by  a  deed  of  trust  executed  by  Givens 
Shifilett  to  David  Fultz,  trustee,  on  a  certain 
parcel  of  land  owned  by  Shifilett,  situated  in 
Augusta  county.  Givens  Shifflett  died  on 
January  14,  1894,  whereby  the  said  bond  be- 
came due  and  payable  on  the  following  day, 
January  15,  1894;  and  in  May,  1894,  Mary  E. 
Ritchie  filed  her  bill  in  equity  in  the  circuit 
court  of  Augusta  county,  in  which  her  hus- 
band united  for  conformity,  under  the  short 
style  of  "Ritchie  and  Wife  v.  Shifflett's  Adm'r 
et  al.,"  to  enforce  payment  of  said  bond,  and 
to  that  end  to  have  the  deed  of  trust  securing 
the  same  enforced.  The  parties  made  de- 
fendant to  this  bill  were  the  administrator, 
widow,  and  heirs  at  law  of  Givens  Shifilett, 
deceased,  R.  S.  Turk  and  W.  A.  Turk,  the  ex- 
ecutors of  Rudolph  Turk,  deceased,  Darwin 
Bashaw,  and  the  executor  of  David  Fultz,  de- 
ceased, who  was  truistee  for  Mary  B.  Ritchie, 
and  as  such  held  the  naked  legal  title  to  the 
land  convoyed  in  the  deed  of  trust 
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That  cause  was  referred  to  a  master  com- 
missioner, who  filed  his  report,  to  which  there 
was  DO  exception,  showing  that  Givens 
ShifBett  had  no  personal  assets,  and  that  the 
land  (123  acres)  covered  by  the  deed  of  trust 
securing  the  bond  of  Mary  B.  Ritchie  was  all 
of  his  estate,  and  that  the  sum  due  her  was 
$2,591.80,  with  interest  from  January  15, 
18^.  This  report  of  the  master  was  duly 
confirmed  and  commissioners  appointed  by 
decree  of  May  20,  1895,  to  sell  the  land;  and 
these  commissioners  subsequently  reported  a 
sale  of  the  land  to  R.  S.  and  W.  A.  Turk  for 
the  sum  of  $530,  'which  was  confirmed.  The 
net  proceeds  of  sale,  after  payment  of  costs, 
was  $405.80,  which,  being  credited  on  the  debt 
of  Mary  E.  Ritchie,  left  due  thereon,  as  of 
the  day  of  sale,  the  sum  of  $2,472.42,  to  be 
paid  by  the  sureties,  the  estate  of  the  princi- 
pal debtor  having  been  exhausted;  and  by  a 
final  decree  entered  in  the  cause  December 
10,  1896,  after  setting  forth  the  proceedings 
aforesaid  and  ascertaining  that  the  sum  of 
$2,472.42  was  still  due  to  Mary  E.  Ritchie,  it 
was  adjudged,  ordered,  and  decreed  that  "N. 
O.  Watts,  sheriff  of  Augusta  county,  and  as 
such  administrator  of  Glvens  Shlfflett,  de- 
ceased, out  of  assets  in  his  hands  for  admin- 
istration, W.  A.  Turk  and  R.  S.  Turk,  execu- 
tors of  R.  Turk,  deceased,  de  bonis  testatoris, 
and  Darwin  Bashaw,  de  bonis  propriis,  pay  to 
the  plaintiff,  Mary  E.  Ritchie,  the  sum  of 
$2,472.42,  with  interest  thereon  from  the  16th 
day  of  November,  1895,  till  payment" 

In  the  chancery  causes,  heard  together, 
of  Brown  v.  Bashaw,  Ritchie  and  Wife  v. 
Bashaw,  and  Bashaw  y.  Bashaw,  the  estate 
of  Darwin  Bashaw,  the  co-security  with  Ru- 
dolph Turk  on  Mary  B.  Ritchie's  bond,  was 
administered,  his  real  estate  sold,  and  the 
proceeds  in  part  applied  to  the  payment  of 
this  debt.  The  sum  realized  from  Bashaw's 
estate  was  $1,217.29,  which  left,  as  the  lia- 
bility against  Rudolph  Turk's  estate,  the  sum 
of  $2,302.22,  with  interest  on  $2,279.43  from 
November  1,  1902. 

During  all  this  time  the  suit  of  "Turk's 
Bx'rs  y.  Turk's  Creditors"  was  pending  and 
undetermined,  in  which  there  had  been  sev- 
eral decrees  of  reference  to  a  master  com- 
missioner to  ascertain  and  report  the  debts 
outstanding  against  the  estate  of  Rudolph 
Turk,  deceased,  and  the  assets  of  the  estate, 
none  of  which  had  been  fully  executed, 
though  there  was  a  report  of  the  master  filed 
January  4,  1895,  making  a  tentative  state- 
ment of  the  assets,  the  unpaid  debts  out- 
standing, as  far  as  ascertained,  and  an  es- 
timated balance  of  assets  for  distribution 
among  Turin's  residuary  legatees,  of  which 
R.  S.  Turk  and  W.  A.  Turk  were  each  enti- 
tled to  one-third.  This  report  was  acted  on 
in  a  decree  entered  May  Id,  1895,  in  which 
the  court,  without  confirming  the  report, 
adopted  certain  specific  portions  of  it,  directed 
payment  of  certain  specified  debts,  and  a  par- 
tial distribution  of  the  assets  of  Turk's  estate 
among  his  residuary  legatees,  requiring  re- 


funding bonds  to  be  given,  and  recommitted 
the  cause  to  a  master,  'to  take  a  further  ac- 
count of  the  transactions  of  the  executors, 
and,  if  possible,  to  make  an  accurate  dis- 
tribution between  the  residuary  legatees"; 
but  upon  subsequent  developments  so  much 
of  the  said  decree  as  invested  R.  S.  and  W.  A. 
Turk  with  title  to  certain  lands  of  the  estate 
they  had  purchased  was  set  aside  and  an- 
nulled, and  they  were  directed  to  pay  on 
account  of  their  purchase-money  bonds  for 
said  lands  a  sum  sufiAcient  to  make  up  the 
deficiency  in  assets  necessary  to  discharge 
the  unpaid  debts  of  the  estate.  No  report 
was  made  on  this  last-mentioned  decree  of 
reference  till  December  15,  1900,  and  in  the 
meantime  a  decree  was  entered,  December 
9,  1895,  requiring  a  commissioner  to  whom 
the  cause  already  stood  committed  to  report 
particularly  as  to  the  liability  asserted 
against  the  estate  by  one  R.  D.  Byerley. 
Oommlssioner  Waddell  having  failed  to  ex- 
ecute the  references  called  for  in  the  decrees 
theretofore  entered,  a  decree  was  entered 
December  13,  1898,  referring  the  cause  to 
Oommlssioner  Nelson  to  take  the  accounts 
required  by  those  decrees,  and  on  July  15, 
1899,  while  the  cause  was  before  Commis- 
sioner Nelson  under  the  unexecuted  orders 
of  reference,  Mary  B.  Ritchie  came  into  It 
by  petition,  setting  up  her  debt  against  the 
estate  of  Rudolph  Turk,  deceased,  by  virtue 
of  the  Shlfflett  bond  and  the  decree  In  the 
case  of  Ritchie  and  Wife  y.  Shlfflett  et  aL,  to 
which  demand  Turk's  executors  Interposed 
the  plea  of  the  statute  of  limitations  and  the 
plea  of  laches. 

On  November  24,  1899,  a  decree  was  enter- 
ed bringing  the  cause  on  for  hearing  on  said 
I>etition  and  directing  Commissioner  Nelson, 
to  whom  the  cause  then  stood  referred,  to 
report  on  the  matters  set  up  in  said  petition 
in  addition  to  the  matters  called  for  in  the 
previous  decrees,  and  in  response  to  that 
decree  Commissioner  Nelson  filed  bis  report 
December  16,  1900. 

From  this  report  it  appeared,  inter  alia, 
that  R.  S.  and  W.  A.  Turk  (who  had  pro- 
cured their  bonds  to  the  estate  for  $11,074.64 
to  be  canceled)  were  Indebted  to  the  estate 
In  their  executorial  capacity  in  the  sum  of 
$1,142.30,  as  of  December  13,  1900 ;  that  the 
distribution  account,  as  stated  by  Commis- 
sioner Waddell,  should  be  reduced  to  meet 
additional  indebtedness ;  and  that  there  were 
outstanding  against  the  estate  debts  due  to 
P.  D.  Byerley,  Mary  B.  Ritchie,  and  Jas.  O. 
Hobbs,  stating  the  amount  of  each — ^the  debt 
reported  as  due  to  Mary  B.  Ritchie  being 
subject  to  credit  for  such  amount  as  might 
be  realized  from  D.  Bashaw's  real  estate. 
By  an  addendum  to  this  report,  filed  Novem- 
ber 12,  1902,  Mary  B.  Ritchie's  debt  Is  re- 
stated, allowing  credit  for  the  sums  realized 
on  the  debt  from  Bashaw's  estate,  and  ascer- 
taining the  balance  of  the  debt  to  be  paid 
from  the  estate  of  Turk, 
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Upon  the  hearing  of  the  cause  on  said  re- 
port  and  the  exceptions  of  Turk's  executors 
thereto,  the  court  by  Its  decree  of  June  26, 
1903,  oyermled  the  exceptions,  oonflrmed 
the  report,  and  adjudged  that  the  estate  of 
Rudolph  Turk  was  indebted  to  P.  D.  Byer- 
ley  in  the  sum  of  $196.54,  with  interest  on 
$144.52,  part  thereof,  from  December  15, 
1900;  to  Mary  E.  Ritchie  in  the  sum  of 
$2,302.22,  with  interest  on  $2,279.34,  part 
thereof,  from  the  Ist  day  of  November,  1902; 
and  to  J.  O.  Hobbs  in  the  sum  of  $182.40,  ¥rlth 
interest  on  $100,  part  thereof,  from  the  13th 
day  of  December,  1900 ;  that  said  debts  con- 
stituted valid  subsisting  debts  against  the 
estate  of  Rudolph  Turk,  deceased,  properly 
assessed  in  the  cause,  and  in  no  wise  barred 
by  the  statute  of  limitations  or  the  laches 
of  the  parties ;  and  that  said  debts  constitut- 
ed all  the  impaid  indebtedness  of  said  estate, 
except  the  costs  of  the  suit — and  decreed 
that  R.  S.  Turk  and  W.  A«  Turk,  executors 
of  Rudolph  Turk,  deceased,  pay  de  bonis 
testatoris  to  the  several  parties  stated  the 
several  respective  sums,  etc. 

From  ttiis  decree  R.  S.  Turk,  in  his  own 
right  and  as  surviving  executor  of  R%  Turk, 
deceased,  and  administrator  of  W.  A.  Turk, 
deceased,  obtained  an  appeal  to  this  court 

No  ground  for  reversing  the  decree  with 
reference  to  the  debt  of  P.  D.  Byerley,  con- 
tracted by  the  executors  of  Rudolph  Turk, 
deceased,  in  preserving  the  property  of  the 
estate,  la  assigned  in  the  petition  for  this  ap- 
peal, nor  pointed  out  in  the  argument  here, 
and  therefore  we  are  not  called  upon  to  con- 
aider  the  decree  in  that  aspect 

With  reference  to  the  debt  decreed  to 
J.  O.  Hobbs,  we  deem  it  only  necessary  to 
say  that  until  the  report  of  Commissioner 
Nelson,  filed  December  16,  1900,  reporting, 
inter  alia,  the  debt  due  to  Hobbs,  the  de- 
crees of  reference  theretofore  entered  di- 
recting inquiry  and  report  of  the  debts  out- 
standing against  Rudolph  Turk's  estate  were 
never  fully  executed,  and  the  data  arrived  at, 
whereby  an  accurate  account  could  be  made 
for  the  final  distribution  of  the  assets  of 
the  estate.  Therefore  It  was  until  then  en- 
tirely proper  for  Gonm:iissioner  Nelson  to 
report  any  outstanding  valid  debt  against 
the  estate,  and  for  the  court  to  decree  its 
payment 

The  attack  upon  so  much  of  the  decree  ap- 
pealed from  as  settled  the  right  of  appellee 
Mary  B.  Ritchie  to  recover  of  Turk's  estate 
the  balance  due  her  on  the  Shifflett  bond  is 
made  substantially  upon  these  grounds:  (1) 
That  the  decree  of  May  16,  1895,  In  Turk's 
Executors  v.  Turk's  Greditors,  was  a  final 
decree,  and  a  creditor  of  the  estate  was 
thereby  precluded  from  coming  into  the 
cause  and  asserting  a  demand  against  the 
estate;  (2)  that  the  decree  rendered  against 
Turk's  executors,  in  the  suit  of  Ritchie  and 
Wife  V.  Shifflett  et  al.,  relied  on  by  appellee 
In  her  petition  in  this  suit,  is  absolutely 
raid;  and  (8)  even  if  said  decree  were  valid. 


it  could  not  be  relied  on  in  this  cause  to 
repel  the  plea  of  the  statute  of  limitations 
interposed  by  Turk's   executors. 

There  is  not,  as  we  view  it,  an  element  ot 
finality  in  the  decree  of  May  16,  1895.  The 
report  of  the  master  acted  on  in  the  decree 
did  not  purport  to  be  a  final  finding  as  to 
the  debts  outstanding  against  Turk's  estate, 
but  only  a  partial  statement  of  the  accounts 
and  matters  necessary  to  a  winding  up  of  the 
estate.  Nor  does  the  decree  confirm  the 
r^;)ort  except  as  to  certain  specific  findings, 
and  recommits  the  cause  to  the  master  to 
take  a  further  account  of  the  transactions  of 
the  executors,  and,  ''if  possible,  to  make  an 
accurate  distribution  between  the  residuary 
legatees,"  thus  leaving  the  assets  of  the  es- 
tate still  under  the  control  of  the  court 
liable  for  the  payment  of  any  valid  debts 
against  the  estate  which  might  be  reported 
under  the  unexecuted  decrees  of  reference* 
made  in  the  cause,  and  which  were  not 
fully  executed,  as  we  have  remarked,  until 
the  report  of  Commissioner  Nelson  filed 
December  16,  1900. 

The  contention  of  the  learned  counsel  for 
appellant  touching  the  validity  of  the  decree 
in  favor  of  appellee  and  against  the  executors 
of  Turk,  entered  In  the  suit  of  Ritchie  and 
Wife  V.  Shifflett  et  al.,  and  asserted  in  this 
cause,  is  not  that  the  court  entering  the  de- 
cree did  not  have  Jurisdiction  of  the  subject- 
matter  of  the  litigation  in  that  cause  and  of 
the  parties  interested  therein,  but  that  the 
court  transcended  its  Jurisdiction  In  decree- 
ing upon  the  pleadings  In  favor  of  appellee 
against  the  executors  of  Turk  for  the  balance 
ascertained  to  be  due  her  on  the  Shifflett 
bond;  In  other  words,  that  the  bill  filed  by 
appellee  in  that  cause  contained  no  intima- 
tion of  the  assertion  of  any  claim  against 
Turk's  estate,  and  therefore  the  court  was 
without  Jurisdiction  to  enter  the  decree  in 
question. 

The  bill,  upon  which  the  decree  was  made, 
fully  set  forth  the  facts  as  to  the  execution 
of  the  bond  by  Givens  Shifflett  with  Ru- 
dolph Turk  and  D.  Bashaw  as  his  sure- 
ties; the  execution  of  the  deed  of  trust  to 
Fultz,  trustee,  to  secure  the  same;  the  death 
of  Givens  Shifflett  Turk,  and  Fultz — and 
charges  that  ''your  orator  and  oratrlx  are 
entitled  to  have  the  sum  due  to  your  oratrlx, 
as  secured  as  aforesaid,  collected  and  paid 
over  to  your  oratrlx,  and  to  convene  before 
.a  court  of  equity  the  personal  representative 
and  the  heirs  at  law  and  distributees  of 
Givens  Shifflett,  deceased,  and  the  personal 
representatives  of  David  Fults,  deceased,  and 
the  personal  representatives  of  Rudolph 
Turk,  deceased,  in  order  that  the  conditions 
of  the  bond  of  Givens  Shifflett,-  and  Rudolph 
Turk  and  D.  Bashaw,  his  sureties,  executed 
as  aforesaid  to  David  Fultz,  •  •  ♦  may 
be  enforced."  The  executors  of  Rudolph 
Turk,  deceased,  as  well  as  the  other  parties 
suggested  in  the  charge  of  the  bill,  were 
made  parties  defendant  thereto;  the  prayer 
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of  the  bill  being  that  the  personal  estate  of 
Glvens  Shifflett,  deceased,  might  be  applied 
In  due  course  of  administration  to  the  pay- 
ment of  said  debt,  and  that  in  the  eyent  that 
said  personal  estate  proved  insufficient, 
which  it  was  alleged  would  be  the  case,  the 
tract  of  land  upon  which  the  debt  asserted 
was  secured  be  sold  and  the  proceeds  of 
sale  applied  to  the  payment  of  the  debt  ai^d 
concluded  with  the  usual  prayer  for  general 
relief. 

Plainly  the  bill  charged  a  liability  upon  the 
sureties  of  Glvens  Shifflett,  as  well  as  upon 
his  estate,  which  the  plaintiffs  would  have 
enforced  if  the  estate  of  the  principal  and 
the  land  specifically  bound  for  the  debt  proved 
insufficient,  whereby  the  sureties  or  their 
personal  r^resentatives  were  put  on  notice 
of  the  liability  asserted  against  them. 
Therefore  the  granting  of  the  decree  over 
against  the  executors  of  Turk  for  the  balance 
ascertained  to  be  due  to  appellee  on  the 
claim  asserted,  after  exhausting  the  estate 
of  the  principal  debtor,  was  not  Inconsistent 
with  either  the  case  made  in  the  bill  or  the 
prayer  for  special  relief,  and  was  entirely 
proper  under  the  prayer  for  general  relief. 
1  Bar.  Chy.  Prac  (N.  Bd.)  281,  282;  Walters 
V.  Bank,  76  Va.  12,  Beverly  v.  Rhodes,  86 
Va.  416,  10  S.  B.  672;  Payette  U  Co.  v.  L. 
&  N.  R.  R.  Co.,  93  Va.  274,  24  S.  B.  1016; 
Laurel  Greek,  etc  Co.  v.  Browning,  99  Va.  628, 
as  S.  B.  166;  Jones  v.  Tunis,  99  Va.  220, 
37  S.  B.  841;  Vaught  v.  Meador,  99  Va.  669, 
39  S.  B.  226,  86  Am.  St  Rep.  908;  Dunn  y. 
Stowers,  104  Va.  — ,  61  S.  B.  366. 

In  Beverly  v.  Rhodes,  supra,  the  bill  was 
filed  against  the  personal  representatives  of 
the  principal  and  sureties  in  the  bond  sued 
on,  and  merely  set  out  the  execution  of  the 
bond,  its  assignment  to  the  plaintiff,  the 
qualification  of  the  personal  representatives 
of  the  deceased  obligors,  and  that  th^  left 
estates,  real  and  personal,  out  of  which  the 
plaintiff's  d^t  should  have  been  paid,  and 
the  personal  representatives  of  the  deceased 
obligors  were  made  parties  defendant  the 
special  prayer  of  the  bill  being  that  the  pay- 
ment of  the  debt  demanded  be  aif<Mrced  and 
to  this  end  that  all  proper  accounts  might 
be  taken,  and  concluded  with  the  usual  pray- 
er for  general  relief.  Upon  a  final  hearing 
of  the  cause  the  decree  was  against  the  de- 
fendants for  the  amount  of  the  debt  to  be 
paid  de  bonis  testatoris,  and  against  Jas. 
B.  Beverly,  personally,  who  was  the  execu- 
tor of  William  Beverly,  one  of  the  deceased 
sureties,  who  had  left  ample  estate  to  pay 
his  debts,  and  whose  estate  had  been  fully 
administered  in  another  suit  to  which  the 
plaintiff  in  Beverly  v.  Rhodes  was  not  a  par- 
ty. Prom  this  decree  Jas.  B.  Beverly  appeal- 
ed, and  insisted  that  the  circuit  court  erred 
in  not  dismissing  the  bill  on  demurrer,  be- 
cause the  plaintiff  had  an  adequate  remedy 
at  law  and  no  pretext  for  coming  into  a  court 
of  equity,  and,  further,  that  the  plaintiff's 
actioQ  was  nothing  but  an  ordinary  action 


upon  a  plain  bond,  and  her  bill  nothing  but 
a  declaration,  wherefore,  even  if  the  court 
was  of  opinion  that  it  had  jurisdiction  of 
the  case  made,  it  ought  to  have  submitted  the 
questions  of  payment  laches,  etc.,  to  a  jury. 
But  this  court  held  otherwise,  and  affirmed 
the  decree  of  the  circuit  court  upon  the  prin- 
ciple applied  in  the  authorities  just  cited, 
and  which  are  in  accordance  with  the  opin- 
ion in  the  Tery  early  case  of  Parker  v.  Dee, 
2  Ghy.  Gas.  200,  where  it  was  said:  "When 
this  court  can  determine  the  matter,  it  shall 
not  be  a  handmaid  to  other  courts,  nor  beget 
a  suit  to  be  ended  elsewhere.*' 

The  decree  asserted  by  appellee  in  this 
cause  being  a  valid  decree,  it  settles  all  ques- 
tions as  to  the  validity  of  the  debt  claimed 
by  her,  and  that  the  debt  was  not  barred  by 
the  statute  of  limitations  when  the  decree- 
was  made.  Brewis  v.  Lawson,  76  Va.  36,  and 
authorities  cited;  Smith  v.  Moore,  102  Va. 
260,  46  8.  B.  326.  In  fact  it  is  not  contend- 
ed that  the  debt  was  barred  when  the  decree 
in  question  was  entered,  but  that  as  appellee 
did  not  assert  her  right  to  recover  of  the 
estate  of  Turk  on  the  bond  of  Glvens  Shifflett 
until  July  16,  1899,  five  years  and  six  months 
afttf  January  16,  1894,  when  her  cause  of 
action  thereon  accrued,  her  demand  is  barred 
by  the  statute  (section  2920  of  the  Gode 
of  1887  [Va.  Gode  1904,  p.  1640]),  which  Is 
as  follows: 

"^Limitations  of  Perscmal  Actions  General- 
ly.— Every  action  to  recover  money  which 
is  founded  upon  an  award,  or  on  any  con- 
tract other  than  a  judgment  or  recognizance, 
shall  be  brought  within  the  following  number 
of  years  after  the  right  to  bring  the  same 
shall  have  accrued  *  *  *:  Provided, 
that  the  right  of  action  against  the  estate 
of  any  person  hereafter  dying,  (m  any  such 
award  or  contract  which  shall  have  accrued 
at  the  time  of  his  death,  or  the  right  to  prove 
any  such  claim  against  his  estate  in  any  suit 
or  proceeding,  shall  not  in  any  case  continue 
longer  than  five  years  from  the  qualification 
of  his  personal  representative,  or  if  the  right 
of  action  shall  not  have  accrued  at  the  time 
of  the  decedent's  death,  it  shall  not  continue 
longer  than  five  years  after  the  same  shall 
have  accrued." 

The  decree  for  this  liability  on  Turk's 
estate,  rendered  on  the  10th  day  of  December, 
1896,  is  asserted  in  this  cause  on  the  16th 
day  of  July,  1899,  8%  years  afterwards,  while 
the  cause  was  not  only  still  pending  and 
undetermined,  but  the  debts  outstanding 
against  Turk's  estate  not  fully  ascertained 
and  the  estate  not  distributed,  so  that  by 
no  possible  construction  to  be  given  section 
2920,  supra,  can  it  have  any  application  to 
the  case  under  consideration. 

It  will  be  observed  that  appellee  is  not 
asserting  In  this  cause  a  demand  on  the 
original  cause  of  action — the  Shifflett  bond 
which  became  payable  January  16,  1894 — ^but 
the  decree  of  December  10,  1896,  into  which 
the  right  of  action  on  the  original  demand 
was  merged ;  and,  as  we  have  said,  that  6m- 
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cree  is  condnslye  of  the  question  whether 
or  not  the  debt  was  barred  by  the  itatate 
as  against  Turk's  estate.  Therefore  the  plea 
of  the  statute,  interposed  by  Turk's  execu- 
tors, was  rightly  overruled. 

There  is  no  ground  whatever  for  complaint 
otk  the  part  of  Turk's  executors,  oe  residuary 
legatees,  that  appellee  first  prosecuted  her 
suit  of  Ritchie  and  Wife  v.  Shifflett  et  aL, 
the  result  of  which  was  to  exhaust  the  as- 
sets of  Shifflett's  estate,  to  secure  a  large  con- 
tribution from  the  estate  of  Bashaw,  the 
other  surety  of  Shifflett,  and  thereby  to  re- 
duce the  liability  of  Turk's  estate  for  appel- 
lee's demand  to  the  minimum,  wherefore  ap- 
pellant's defense  of  laches  is  wholly  unavail- 
ing. 

In  the  able  arguments  of  counsel  other 
questions  were  raised  and  elaborately  dis- 
cussed, but  In  the  view  taken  by  the  court 
of  the  case  it  becomes  unnecessary  to  con- 
sider them. 

The  decree  of  the  circuit  court  is  affirmed. 

(104  Va.  680) 

ONBY  et  aL  v.  WEST  BUBNA  VISTA  LAND 

CO.   et   al. 
(Supreme  Ckmrt  of  Appals  of  Virginia.    Nov. 

1.  Baskmknts — AcqtnsmoN. 

An  owner  platted  land  into  lots,  blocks, 
streets.  A  map  showing  that  the  streets  were 
to  be  connected  with  the  streets  of  a  city  by 
means  of  a  bridre  to  be  erected  by  the  owner 
was  recorded.  The  owner  offered  to  dedicate 
the  bridge  to  the  public  but  it  was  not  accepted. 
He  sold  lots,  the  deeds  referring  to  the  map. 
He  urged  the  existence  of  the  bridge  as  an  in- 
ducement to  the  purchasers.  Held,  that  the 
conveyances  of  lots  carried  with  them  an 
implied  grant  of  the  bridge  as  an  easement  to 
the  property  conveyed. 

2.  Sajcs— Rkpaib. 

A  grantor  of  an  easement  Is,  in  the  absence 
ml  an  agreement  to  the  contrary,  under  no 
obligation  to  keep  the  same  In  repair;  but  this 
duty  rests  on  those  using  the  easement. 

[Bd.  Note. — ^For  cases  in  point,  see  voL  17, 
Cent.  Dig.  Basements,  i  117.] 

8.  Samb. 

An  owner  platted  land  into  lots,  streets, 
etc,  and  recorded  a  map  showing  that  the 
streets  were  to  be  connected  with  the  streets  of 
a  city  by  means  of  a  bridge  to  be  erected  by 
the  owner.  The  existence  of  the  bridge  con- 
stitnted  the  principal  inducement  for  the  pur- 
chase of  lots.  Held,  that  the  purchasers  of 
lots  were  bound  to  keep  the  bridge,  constituting 
an    easement   to  their   property,   in  repair. 

4.  Sajcb — ^ABANDONHSirr. 

The  failure  of  the  owner  of  an  easement, 
bonnd  to  keep  it  in  repair,  to  do  so  for  an  un- 
reasonable length  of  time,  Is  an  abandonment 
of  the  easement;  an  abandonment  being  pre- 
somed  on  the  owner  doing  or  permitting  an 
act  to  be  done  which  is  inconsistent  with  the 
future  enjoyment  of  the  right 

5.  Same. 

Owners  of  property  owned  an  easement 
consisting  of  a  right  in  a  bridge.  The  bridge, 
on  the  flooring  being  removed,  was  useless,  ex- 
cept for  foot  passengers.  The  bridge  was 
built  mainly  of  iron  and  steel,  and  was,  with 
the  exception  of  the  flooring,  well  preserved. 
The  owners  continued  to  use  the  bridge  and  in- 
Biflted  on  their  right  to  repair.  Ueld^  that 
ttmi   h«d  not  abandoned   their  right  in  the 


bridge;  but  they  must  repair  it  within  a 
reasonable  time,  or  the  owner  of  the  structure 
might  remove  it. 

Appeal  from  Circuit  Court,  Rockbridge 
County. 

Suit  by  J.  L.  Oney  and  another  against  the 
West  Buena  Vista  Land  Company  and  others. 
From  a  decree  dismissing  the  bill,  complain- 
ants appeal.    Reversed. 

Hugh  A.  White,  for  appellants.  B.  Bf. 
Pendleton,  for  appellees. 

CARDWBLL,  J.  During  what  is  now  com- 
monly spoken  of  as  the  "boom"  period,  the 
West  Buena  Vista  Land  Company,  the  owner 
of  a  tract  of  several  hundred  acres  of  land  ly- 
ing Just  across  North  riv»  from,  and  west  of , 
Buena  Vista,  a  town  then  rapidly  growing 
in  population,  and  which  afterwards  became 
a  city,  desiring  to  enhance  the  value  of  its 
property  and  make  sale  of  its  land  in  town 
lots  for  building  purposes,  etc,  laid  the  same 
off  into  lots,  blocks,  streets,  alleys,  parks,  and 
other  public  places,  and  on  the  2Sd  day  of 
September,  1890,  placed  a  map  or  plat  of  said 
land,  80  divided,  upon  record  in  the  clerk's 
office  of  the  county  court  of  Rodcbridge  coun- 
ty, according  to  law.  The  idea  of  the  West 
Buena  Vista  Land  Company  seems  to  have 
been  to  make  its  lands  across  the  river  from 
Buena  Vista  practically  a  part  of  that  town, 
and  to  that  end  determined  to  build  a  bridge 
across  the  river  connecting  the  prospective 
town  of  West  Buena  Vista  with  Buena  Vista, 
and  this  bridge  across  North  river  was  shown 
on  the  map  or  plat,  made  and  recorded  as 
stated.  The  streets  of  West  Buena  Vista 
were  to  be  connected  continuously  with  the 
streets  of  Buena  Vista  by  this  bridge,  and 
Lexington  and  Moore  streets,  appearing  on 
the  map  of  West  Buena  Vista^  and  which 
converge  together  at  the  west  end  of  the 
bridge,  form,  with  the  bridge,  a  continuation 
of  Twentieth  street  in  Buena  Vista  at  the 
east  end  of  the  bridge. 

After  recording  the  map  showing  the 
streets  and  bridge,  the  West  Buena  Vista 
Land  Company  proceeded  to  nmke  sale  of 
its  lots,  villa  sites,  etc.,  and  among  the  sales 
it  made  was  a  mill,  residence,  and  outbuild- 
ings, known  as  ''Moore's  Mill,"  appearing  on 
said  map,  to  J.  L.  Oney  and  his  associates,  on 
March  20,  1891,  at  the  price  of  $6,000,  a 
**boom"  price  according  to  the  evidence  in  this 
record,  and  about  twice  as  much  as  the  prop- 
erty would  have  brought,  but  for  the  map  of 
West  Buena  Vista  showing  the  bridge  across 
North  river. 

This  bridge,*  contemplated  and  contracted 
for  in  1890,  was  well  under  way  in  construc- 
tion when  Oney  and  his  associates  bought  the 
mill  property,  which  was  connected  by  open 
and  convenient  streets  and  alleys  vrith  the 
bridge  and  within  a  few  yards  of  its  west 
end,  and  was  subsequently  completed,  extend- 
ing not  only  across  the  river,  but  also 
over  the  railroad  tracks  of  the  furnace  com- 
pany, the  Chesapeake  &  Ohio,  and  the  Nor- 
folk &  Western  Railway   Companies*  and 
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terminated  In  Sycan^ore  (Twentieth)  street, 
in  Bnena  Vista,  with  the  consent  of  these 
several  companies ;  but  the  completion  of  the 
bridge  was  in  accordance  with  the  representa- 
tions of  the  company  in  effecting  sales  of  its 
lands. 

By  the  bridge  "Moore's  Mill*'  was  brought 
within  one-half  mile  of  the  business  center  of 
Buena  Ylsta,  while  without  it  the  distance 
was  about  two  miles  around  by  the  county 
road  and  bridge  below.  It  is  admitted  that 
this  bridge  was  built  as  a  passway  '*for  the 
owners  of  the  West  Buena  Vista  Company," 
and  after  its  completion  the  public  was  per- 
mitted to  use  it,  and  It  was  used  for  both 
herse  and  foot  passengers  by  those  desiring 
to  use  it ;  and  for  a  long  time,  while  the  coun- 
ty bridge  below  was  down,  it  was  the  only 
thoroughfare  into  Buena  Vista  from  the  west- 
em  portion  of  the  county;  but  there  has 
never  been  any  other  acceptance  of  it  as  a 
highway  by  the  county  of  Rockbridge  or  the 
dty  of  Buena  Vista. 

After  many  years  of  service  to  the  public, 
but  especially  to  the  persons  who  had  bought 
land  of  the  West  Buena  Vista  Ck>mpany»  and 
the  owners  of  "Moore's  Mill"  in  particular, 
the  bridge  became  in  need  of  repairs  and  un- 
safe, the  flooring  thereon  having  decayed  and 
by  reason  of  a  complaint  firom  the  railroad 
companies  the  flooring  over  the  railroads 
was  removed,  so  as  to  avoid  any  danger  to 
their  traflla  This  being  the  condition  of  the 
bridge,  in  order  to  continue  It  as  a  footway, 
the  owners  of  "Moore's  Mill"  and  others  took 
up  a  subscription  among  the  public  and  raised 
a  fund  with  which  fi.  stairway  was  built  from 
the  ground  up  to  the  floor  of  the  bridge  at  the 
point  from  which  the  flooring  had  been  re- 
moved back  to  the  end  of  the  bridge  over  the 
railroad  tracks,  whereby  the  bridge  was 
'  made  a  passageway  for  pedestrians  over 
North  river,  and  has  been  used  as  such  since. 
In  May,  1904,  while  the  bridge  was  being 
used  In  the  way  just  stated,  particularly  by 
the  residents  on  the  West  Buena  Vista  side  of 
the  river,  the  West  Buena  Vista  Company, 
having  disposed  of  all  of  its  other  property, 
made  sale  of  this  bridge  with  the  view  of 
dividing  the  proceeds  of  sale  among  the  stodc- 
holders  of  the  company,  and  the  purchaser 
thereof  began  to  tear  it  down,  whereupon  J. 
L.  Oney  and  Ella  B.  Agner,  who  had  become 
the  sole  owners  of  "Moore's  Mill,"  filed  their 
bill  in  this  cause  and  obtained  a  temporary 
injunction  restraining  the  West  Buena  Vista 
Company  and  all  others  from  removing  the 
said  bridge  or  interfering  with  Its  use  by  the 
public 

In  their  bill  the  complainants  set  out  the 
origin  of  the  bridge,  its  use,  etc.,  as  herein- 
before stated,  and  charge  that  they  and  others 
similarly  situated  bought  their  property  in 
West  Buena  Vista  in  good  faith  on  the  exist- 
ence of  the  bridge  as  a  most  valuable  ease- 
ment to  their  property ;  that  the  removal  of  it 
would  inflict  a  serious  and  irreparable  injury 
to  the  complainants,  by  reason  of  the  fact 
that  th^  would  then  be  without  access  to 


Buena  Vista,  save  around  by  the  old  county 
bridge,  a  distance  of  two  miles;  that  tiie 
West  Buena  Vista  Company  is  Insolvent;  and 
that  complainants  desire  to  repair  and  keep 
in  repair  the  said  bridge  as  an  indispensable 
and  valuable  easement  to  their  property,  etc 

By  its  answer  the  West  Buena  Vista  Com- 
pany admits  that  the  map  or  plat  exhibited 
with  the  bill  was  made  and  recorded  in  ac- 
cordance with  what  is  known  as  the  "Plat 
Act"  (Acts  1887-88,  pp.  553.  554,  c  486  [Va. 
Code  1904,  p.  1280,  §  2510a]),  that  the  bridge 
was  used  by  every  one  who  desired  to  use  it, 
and  that  it  was  offered  to  the  county  and  city 
as  a  public  bridge;  does  not  deny  that  com- 
plainants bought  with  reference  to  the  bridge 
and  would  not  have  paid  more  than  one-half 
as  much  for  their  property  without  the 
bridge,  or  bought  it  at  all.  While  the  answer 
denies  that  the  company  sold  with  reference 
to  the  map,  the  deeds  It  made  to  Oney  and  his 
associates  for  "Moore's  Mill"  show  that  it 
was  referred  to,  and  the  proof  is  uncontra- 
dicted that  the  bridge  was  urged  as  the  in- 
ducement to  the  purchasers  of  the  company's 
property.    / 

Upon  the  hearing  of  the  cause  on  the  bill 
and  answer  and  the  proofs  submitted  on  be- 
half of  the  respective  parties,  the  circuit  court 
dissolved  the  temporary  injunction  thereto- 
fore awarded  the  complainants  and  dismissed 
their  bill,  whereupon  they  obtained  this  ap- 
peal. 

While  there  was,  unmistakably,  an  oflPer  of 
appellee  to  dedicate  the  bridge  in  question  to 
both  the  county  of  Rockbridge  and  the  dty 
of  Buena  Vista  as  a  part  of  a  public  highway, 
it  is  not  claimed— at  least,  it  is  not  shown — 
that  it  was  in  any  manner  accepted  by  either ; 
but  it  is  equally  as  certain  from  the  facts 
proved  that  it  was  not  only  the  purpose  of 
appellee  to  dedicate  the  bridge  to  the  public 
use,  but  that  the  bridge  was  urged  as  an  in- 
ducement to  appellants  and  others  to  pur- 
chase the  company's  lands,  and  that  It  was 
one  of  the  most  important,  if  not  the  princi- 
pal. Inducement  to  them  to  buy.  It  is  true 
that  neither  the  bridge  nor  any  part  of  it 
was  conveyed  in  the  deed  to  appellants,  or 
to  any  other  purchasers  of  the  company's 
lands;  but  the  map  showing  the  bridge  was 
not  only  recorded  as  provided  In  the  plat  act, 
supra,  but  was  referred  to  in  the  deeds  made 
to  appellants  and  others.  Therefore  the  law 
implies  a  grant  of  the  bridge  as  an  easement 
to  the  property  conveyed. 

But  the  rule  is  that  the  grantor  or  dedi- 
cator of  an  easement  is  generally  under  no  ol>- 
llgatlon  to  make  repairs,  and  that  this  duty 
rests  upon  those  who  use  the  easement,  and 
if  they  fall  to  keep  It  in  proper  condition  for 
the  uses  for  which  it  was  granted  or  dedi- 
cated they  must  suffer  the  resulting  ineou- 
venience.  This  rule  is  changed  only  where 
there  is  a  special  agreement  or  prescriptive 
right  to  the  contrary.  14  Cyc  1209;  2  Min. 
Inst  10;  2  Tucker's  Com.  7;  0  Am.  ft  Bug. 
Bncy.  L.  (2d  Ed.)  80. 

There  is  nothing  in  this  record  to  take  the 
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case  opt  of  the  control  of  the  general  role, 
BO  that,  while  appellants  and  others  similarly 
situated  acquired  by  their  purchase  of  lands 
from  appellee  a  right  in  this  bridge  as  an 
easement  incident  to  their  prq;>erty,  the  bur- 
den rests  upon  them  to  keep  it  in  proper  con- 
dition for  the  uses  for  which  it  was  con- 
structed ;  and  a  failure  to  do  this  for  an  un- 
reasonable length  of  time  would  amount  to 
an  abandonment  of  the  easement,  as  an  aban- 
donment will  be  presumed  where  the  owner 
of  the  right  does,  or  permits  to  be  done,  any 
act  inconsistent  with  the  future  enjoyment  of 
the  right  10  A.  &  B.  Ency.  L.  435;  Buntin 
T.  DanyUle,  d3  Va.  205,  24  S.  E.  830;  Norfolk 
T.  Nottingham,  96  Va.  34,  80  S.  E.  444 ;  Scott 
T.  Moore,  98  Va.  668,  87  S.  E.  842,  81  Am. 
St.  Rep.  749.  Nonuser  of  an  easement,  how- 
ever, unaccompanied  by  proof  of  an  intention 
to  abandon  it,  is  not  sufficient  The  evidence 
must  be  clear  that  there  was  the  intention  to 
abandon.    See  the  authorities  Just  cited. 

While  the  evidence  shows  that  the  bridge, 
since  the  flooring  was  taken  up  over  the  rail- 
road tracks,  is  absolutely  useless  except  for 
foot  passengers,  it  also  shows  that  the  struc- 
ture, built  mainly  of  iron  and  steel,  Is,  with 
the  exception  of  the  flooring,  well  preserved, 
and  the  materials  therein  perfectly  sound. 
Therefore,  it  cannot  be  said  that  it  has  be- 
come entirely  useless,  as  appellee  contends,  as 
an  easement  to  the  property  of  appellants.  Nor 
can  it  be  said,  under  the  circumstances,  that 
it  has  been  abandoned  by  the  appellants. 
On  the  contrary,  appellants  have  been  all 
along  and  are  now  using  the  bridge,  and  in- 
sist upon  their  right  to  repair  and  restore  it 
to  a  condition  that  will  render  it  safe  and 
useful  for  the  purposes  for  which  it  was 
built  and  used  for  many  years  Bttex  its  con- 
struction. It  would,  we  think,  be  manifestly 
unjust  to  permit  appellee,  after  having  used 
this  bridge  as  an  inducement  to  appellants 
and  others  to  buy  its  property,  and  permitted 
its  use  as  stated,  to  remove  it  and  thereby 
derive  these  purchasers  of  a  valuable  and 
Indispensable  easement  to  their  property. 

But  we  are  further  of  opinion  that,  to  en- 
title appellants  to  a  continuing  right  or  in- 
terest in  this  bridge  as  an  easement,  they 
should  be  required  to  restore  it,  within  a  rea- 
sonable time,  to  such  condition  as  will  rend^ 
it  safe  and  useful  for  the  purposes  for  which 
it  was  constructed,  and  that,  if  this  is  not 
done,  they  should  be  regarded  as  having  aban- 
doned the  easement,  in  i  which  event  appellee 
will  be  entitled  to  make  such  disposition  of 
the  materials  in  the  structure  as  it  may  see 
fit  13  Cyc.  490;  Boiling  v.  Petersburg,  8 
Sand.  573;  Harrison  v.  Parker,  6  East  563. 

Therefore  the  decree  appealed  from  will  be 
reversed,  the  temporary  injunction  awarded 
in  the  cause  reinstated,  and  the  cause  re- 
manded to  the  circuit  court  with  directions  to 
put  appellants  upon  the  terms  that,  unless 
they  repair,  or  cause  to  be  repaired,  the 
said  bridge,  putting  it  in  a  good  and  safe  con- 
dition for  the  uses  for  which  it  was  con- 


structed and  formerly  used,  within  a  reason- 
able time,  to  be  fixed  by  the  said  court  in  its 
decree,  the  injunction  will  stand  dissolved, 
and  their  bill  dismissed. 


(lOi  Vft.  572) 
METROPOUTAN  LIFE  INS.  00.  v.  HALL. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
23,  :&05.) 

1.  BviDENd  — Pabol  — Vabtirg    Tebms    or 
Policy. 

Where  an  insurance  policy  provided  that 
the  premiums  should  be  due  and  i>ayable  quar- 
terly on  the  16th  of  the  month,  evidence  that  it 
was  agreed,  at  the  time  the  policy  was  issued, 
between  insured  and  insurers  agent,  that  the 
premium  should  not  be  due  until  after  the  20th 
of  the  month,  was  inadmissible  to  vary  the 
terms  of  the  policy. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Gent  Dig.  Evidence,  §  1818.] 

2.  iNSURANciB—PBEicinics—PATUENT— Exten- 
sion OF  Time— AuTHOBiTT  of  Agent. 

Where  a  policy  of  insurance  provided  that 
no  premiums  in  arrears  could  be  received,  ex- 
cept by  agreement  in  writing  signed  by  certain 
officers  of  the  society,  an  agent  employed  or 
authorized  to  collect  an  overdue  premium  had 
no  authoritr  to  bind  the  insurer  to  grant  an 
extension  of  time  to  pay  such  premium. 
8.  Save— Estoppel. 

A  policy  provided  that  general  agents  had  no 
authority  to  extend  the  time  for  the  payment  of 
premiums,  but  a  rule  of  the  company  authorised 
acceptance  of  overdue  premiums  between  the  due 
date  and  that  when  the  premium  receipt  must 
be  returned  for  cancellauon,  unless  paid,  pro- 
vided the  superintendent  can  certify  that  the 
former  insured  is  in  good  health.  An  agent 
authorised  to  accept  an  overdue  premium  went 
to  the  house  of  insured  to  collect  the  same,  and 
without  authority  agreed  to  accept  the  premium 
on  the  succeeding  day,  requesting  the  insurer's 
assistant  superintendent  to  collect  the  same, 
which  he  agreed,  but  failed,  to  do,  and  on  such 
day  insured  was  sick  from  the  illness  of  which 
she  died.  Held,  that  such  facts  did  not  estop 
the  insurer  from  enforcing  a  forfeiture  of  the 
policy  for  nonpayment  of  premium. 

4L  EVIDBNCE—GOMPETENCT— GONOIitJSIONS. 

In  an  action  on  a  policy,  questions  as  to 
whether  insured  would  have  paid  the  premium 
on  the  day  it  was  demanded  in  case  she  had 
been  told  that  the  policy  would  otherwise  be 
forfeited,  and  whether  it  was  not  the  dut^  of 
the  agent  of  the  insurer  to  collect  the  premiums 
at  insured's  residence  after  the  time  for  pay- 
ment had  been  extended,  were  incompetent,  as 
calling  for  conclusions. 

Error  to  Circuit  Court,  Alleghany  County. 

Action  by  Annie  T.  Hall  against  the  Met- 
ropolitan Life  Insurance  Company.  From  ^ 
Judgment  in  favor  of  plaintiff,  defendant 
brings  error.    Reversed. 

W.  E.  Allen  and  O.  B.  Harvey,  for  plain- 
tiff in  error.  Geo.  A,  Bevercomb,  for  de- 
fendant In  error. 

BUCHANAN,  J.  This  is  an  action  on  a 
life  insurance  policy,  which  provides,  among 
other  things,  that  if  any  premium  or  Install- 
ment thereof  be  not  paid  when  due  the  policy 
shall  be  void;  that  all  premiums  are  payable 
at  the  home  office,  in  the  city  of  New  York, 
but  at  the  pleasure  of  the  company  suitable 
persons  may  be  authorized  to  receive  such 
premiums  at  other  places,  but  only  on  the 
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terminated  In  Sycaiqore  (Twentieth)  street, 
in  Baena  Vista,  with  the  consent  of  these 
several  companies ;  but  the  c(»npletion  of  the 
bridge  was  in  accordance  with  the  representa- 
tions of  the  company  in  effecting  sales  of  its 
lands. 

By  the  brtdge  "Moore's  Mill*'  was  brought 
within  one-half  mile  of  the  business  center  of 
Buena  Vista,  while  without  it  the  distance 
was  about  two  miles  around  by  the  county 
road  and  bridge  below.  It  is  admitted  that 
this  bridge  was  built  as  a  passway  *'for  the 
owners  of  the  West  Buena  Vista  Company," 
and  after  its  completion  the  public  was  per- 
mitted to  use  it,  and  it  was  used  for  both 
horse  and  foot  passengers  by  those  desiring 
to  use  it ;  and  for  a  long  time,  while  the  coun- 
ty bridge  below  was  down,  it  was  the  only 
thoroughfare  into  Buena  Vista  from  the  west- 
em  portion  of  the  county;  but  there  has 
never  been  any  other  acceptance  of  It  as  a 
highway  by  the  county  of  Rockbridge  or  the 
city  of  Buena  Vista« 

After  many  years  of  service  to  the  public, 
but  especially  to  the  persons  who  had  bought 
land  of  the  West  Buena  Vista  Company,  and 
the  owners  of  "Moore's  Mill"  in  particular, 
the  bridge  became  in  need  of  repairs  and  un- 
safe, the  flooring  thereon  having  decayed  and  . 
by  reason  of  a  complaint  from  the  railroad 
companies  the  flooring  over  the  railroads 
was  removed,  so  as  to  avoid  any  danger  to 
their  trafQa  This  being  the  condition  of  the 
bridge,  in  order  to  continue  it  as  a  footway, 
the  owners  of  "Moore's  Mill"  and  others  took 
up  a  subscription  among  the  public  and  raised 
a  fund  with  which  a  stairway  was  built  from 
the  ground  up  to  the  floor  of  the  bridge  at  the 
point  from  which  the  flooring  had  been  re- 
moved back  to  the  end  of  the  bridge  over  the 
railroad  tracks,  whereby  the  bridge  was 
'  made  a  passageway  for  pedestrians  over 
North  river,  and  has  been  used  as  such  since. 
In  May,  1904,  while  the  bridge  was  being 
used  in  the  way  just  stated,  particularly  by 
the  residents  on  the  West  Buena  Vista  side  of 
the  river,  the  West  Buena  Vista  Company, 
having  disposed  of  all  of  its  other  property, 
made  sale  of  this  bridge  with  the  view  of 
dividing  the  proceeds  of  sale  among  the  stock- 
holders of  the  company,  and  the  purchaser 
thereof  began  to  tear  it  down,  whereupon  X 
L.  Oney  and  Ella  B.  Agner,  who  had  become 
the  sole  owners  of  "Moore's  Mill,"  filed  their 
bill  in  this  cause  and  obtained  a  temporary 
injunction  restraining  the  West  Buena  Vista 
Company  and  all  others  from  removing  the 
said  bridge  or  interfering  with  its  use  by  the 
public. 

In  their  bill  the  complainants  set  out  the 
origin  of  the  bridge,  its  use,  etc.,  as  herein- 
before stated,  and  charge  that  they  and  others 
similarly  situated  bought  their  property  In 
West  Buena  Vista  in  good  faith  on  the  exist- 
ence of  the  bridge  as  a  most  valuable  ease- 
ment to  their  property ;  that  the  removal  of  it 
would  inflict  a  serious  and  irreparable  injury 
to  the  complainants,  by  reason  of  the  fact 
that  tbey  would  then  be  without  access  to 


Buena  Vista,  save  around  by  the  old  county 
bridge,  a  distance  of  two  miles;  that  the 
West  Buena  Vista  Company  is  insolvent ;  and 
that  complainants  desire  to  repair  and  ke^ 
in  repair  the  said  bridge  as  an  indispensable 
and  valuable  easement  to  their  property,  etc 

By  its  answer  the  West  Buena  Vista  Com- 
pany admits  that  the  map  or  plat  exhibited 
with  the  bill  was  made  and  recorded  in  ac- 
cordance with  what  is  known  as  the  "Plat 
Act"  (Acts  1887-88,  pp.  553.  554,  c.  486  [Va. 
Code  1904,  p.  1280,  §  2510a]),  that  the  bridge 
was  used  by  every  one  who  desired  to  use  it, 
and  that  it  was  offered  to  the  county  and  city 
as  a  public  bridge;  does  not  deny  that  com- 
plainants bought  with  reference  to  the  bridge 
and  would  not  have  paid  more  than  one-half 
as  much  for  their  property  without  the 
bridge,  or  bought  it  at  all.  While  the  answer 
denies  that  the  company  sold  with  reference 
to  the  map,  the  deeds  it  made  to  Oney  and  his 
associates  for  "Moore's  Mill"  show  that  it 
was  referred  to,  and  the  proof  is  uncontra- 
dicted that  the  bridge  was  urged  as  the  in- 
ducement to  the  purchasers  of  the  company's 
property.    / 

Upon  the  hearing  of  the  cause  on  the  bill 
and  answer  and  the  proofs  submitted  on  be- 
half of  the  respective  parties,  the  circuit  court 
dissolved  the  temporary  injunction  thereto- 
fore awarded  the  complainants  and  dismissed 
their  bill,  whereupon  they  obtained  this  ap- 
peal. 

Willie  there  was,  unmistakably,  an  offer  of 
appellee  to  dedicate  the  bridge  in  question  to 
both  the  county  of  Rockbridge  and  the  city 
of  Buena  Vista  as  a  part  of  a  public  highway, 
it  is  not  clalmed^at  least,  it  is  not  shown — 
that  it  was  in  any  manner  accepted  by  either ; 
but  it  is  equally  as  certain  from  the  facts 
proved  that  it  was  not  only  the  purpose  of 
appellee  to  dedicate  the  bridge  to  the  public 
use,  but  that  the  bridge  was  urged  as  an  in- 
ducement to  appellants  and  others  to  pur- 
chase the  company's  lands,  and  that  it  was 
one  of  the  most  important,  if  not  the  princi- 
pal, inducement  to  them  to  buy.  It  is  true 
that  neither  the  bridge  nor  any  part  of  It 
was  conveyed  In  the  deed  to  appellants,  or 
to  any  other  purchasers  of  the  company's 
lands;  but  the  map  showing  the  bridge  was 
not  only  recorded  as  provided  in  the  plat  act, 
supra,  but  was  referred  to  in  the  deeds  made 
to  appellants  and  others.  Therefore  the  law 
implies  a  grant  of  the  bridge  as  an  easement 
to  the  property  conveyed. 

But  the  rule  is  that  the  grantor  or  dedi- 
cator of  an  easement  is  generally  under  no  ob- 
ligation to  make  repairs,  and  that  this  duty 
rests  upon  those  who  use  the  easement  and 
if  they  fail  to  keep  it  in  proper  condition  for 
the  uses  for  which  it  was  granted  or  dedi- 
cated they  must  suffer  the  resulting  incon- 
venience. This  rule  is  changed  only  where 
there  is  a  special  agreement  or  prescriptive 
right  to  the  contrary.  14  Cyc  1209;  2  Min. 
Inst  19;  2  Tucker's  Com.  7;  9  Am.  Sk  Eng. 
Bncy.  L.  (2d  Ed.)  80. 

There  is  nothing  in  this  record  to  take  the 
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caae  oat  of  the  control  of  the  general  role* 
80  thai  while  appellants  and  others  similarly 
situated  acquired  by  their  purchase  of  lands 
from  appellee  a  right  in  this  bridge  as  an 
easement  Incident  to  their  property,  the  bur- 
den rests  upon  them  to  keep  it  in  proper  con- 
dition for  the  uses  for  which  it  was  con- 
structed; and  a  failure  to  do  this  for  an  un- 
reasonable length  of  time  would  amount  to 
an  abandonment  of  the  easement,  as  an  aban- 
donment will  be  presumed  where  the  owner 
of  the  right  does,  or  permits  to  be  done,  any 
act  inconsistent  ¥rlth  the  future  enjoyment  of 
the  right  10  A.  &  B.  Ency.  L.  435;  Buntin 
T.  Danville,  03  Va.  206,  24  S.  B.  830;  Norfolk 
T.  Nottingham,  06  Va.  34,  80  S.  B.  444 ;  Scott 
T.  Moore,  08  Va.  668,  87  S.  B.  342,  81  Am. 
8t  Rep.  749.  Nonuser  of  an  easement,  how- 
ever, unaccompanied  by  proof  of  an  intention 
to  abandon  it,  is  not  sufficient  The  evidence 
must  be  clear  that  there  was  the  intention  to 
abandon.    See  the  authorities  Just  cited. 

While  the  evidence  shows  that  the  bridge, 
since  the  flooring  was  taken  up  over  the  rail- 
road trades.  Is  absolutely  useless  except  for 
foot  passengers.  It  also  shows  that  the  struc- 
ture, built  mainly  of  iron  and  steel,  Is,  with 
the  exception  of  the  flooring,  well  preserved, 
and  the  materials  therein  perfectly  sound. 
Tlieref ore,  it  cannot  be  said  that  it  has  be- 
come entirely  useless,  as  appellee  contends,  as 
an  easement  to  the  property  of  appellants.  Nor 
can  it  be  said,  under  the  circumstances,  that 
it  has  been  abandoned  by  the  appellants. 
On  the  contrary,  appellants  have  been  all 
along  and  are  now  using  the  bridge,  and  in- 
sist upon  their  right  to  repair  and  restore  it 
to  a  condition  that  will  render  it  safe  and 
osefnl  for  the  purposes  for  which  it  was 
built  and  used  for  many  years  after  its  con- 
struction. It  would,  we  think,  be  manifestly 
unjust  to  permit  appellee,  after  having  used 
this  bridge  as  an  inducement  to  appellants 
and  others  to  buy  its  property,  and  permitted 
Its  use  as  stated,  to  remove  it  and  thereby 
dei»rive  these  purchasers  of  a  valuable  and 
Indispensable  easement  to  their  property. 

But  we  are  further  of  opinion  that,  to  en- 
title appellants  to  a  continuing  right  or  in- 
terest in  this  bridge  as  an  easement,  they 
should  be  required  to  restore  it,  within  a  rea- 
sonable time,  to  such  condition  as  will  render 
It  safe  and  useful  for  the  purposes  for  which 
it  was  constructed,  and  that,  if  this  is  not 
done,  they  should  be  regarded  as  having  aban- 
doned the  easement,  in  i  which  event  appellee 
vrill  be  entitled  to  make  such  disposition  of 
the  materials  in  the  structure  as  it  may  see 
flt  13  Cyc.  490;  Boiling  v.  Petersburg,  8 
Sand.  573;  Harrison  v.  Parker,  6  East  563. 

Therefore  the  decree  appealed  from  will  be 
reversed,  the  temporary  Injunction  awarded 
in  the  cause  reinstated,  and  the  cause  re- 
manded to  the  circuit  court  with  directions  to 
put  appellants  upon  the  terms  that,  unless 
they  repair,  or  cause  to  be  repaired,  the 
said  bridge,  putting  It  in  a  good  and  safe  con- 
dition for  the  uses  for  which  it  was  oon- 


stmcted  and  formerly  used,  within  a  reason- 
able time,  to  be  flxed  by  the  said  court  in  its 
decree,  the  injunction  will  stand  dissolved, 
and  their  bill  dismissed. 


(lOi  Vft.  672) 
METROPOLITAN  LIFE  INS.  00.  v.  HALL. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
23,  1006.) 

1.  EviDXNoi  — Pabol  — Vabtirg    Txbms   or 
Policy. 

Where  an  Insurance  policy  provided  that 
the  premiums  should  be  due  and  payable  quar- 
terly on  the  16th  of  the  month,  evidence  that  it 
was  agreed,  at  the  time  the  policy  was  issued, 
between  insured  and  insurer's  agent,  that  the 
premium  should  not  be  due  until  after  the  20tb 
of  the  month,  was  Inadmissible  to  vary  the 
terms  of  the  policy. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  i  1818.] 

2.  iNsiTRANciB—PBKiiinics—PATUENT— Exten- 
sion of  TiicB— Authobitt  of  Agent. 

Where  a  policy  of  insurance  provided  that 
no  premiums  in  arrears  could  be  received,  ex- 
cept by  aareonent  in  writing  signed  by  certain 
officers  of  the  society,  an  agent  employed  or 
authorized  to  collect  an  overdue  premium  had 
no  authoritr  to  bind  the  Insurer  to  grant  an 
extension  of  time  to  pay  such  premium. 

8.  SAlfB—ESTOPPEL. 

A  policy  provided  that  general  agents  had  no 
authority  to  extend  the  time  for  the  payment  of 
premiums,  but  a  rule  of  the  company  authorised 
acceptance  of  overdue  premiums  oetween  the  due 
date  and  that  when  the  premium  receipt  must 
be  returned  for  cancellauon,  unless  paid,  pro- 
vided the  superintendent  can  certify  that  the 
former  Insured  is  in  good  health.  An  agent 
authorised  to  accept  an  overdue  premium  went 
to  the  bouse  of  Insured  to  collect  the  same,  and 
without  authority  agreed  to  accept  the  premium 
on  the  succeeding  day,  requestina  the  insurer's 
assistant  superintendent  to  collect  the  same, 
which  he  agreed,  but  failed,  to  do,  and  on  such 
day  insured  was  slclc  from  the  illness  of  which 
she  died.  Held,  that  such  facts  did  not  estop 
the  insurer  from  enforcing  a  forfeiture  of  the 
policy  for  nonpayment  of  premium. 

4.  EVIDBNG]!>->G0MPETENCT— OONOIiTTBIONS. 

In  an  action  on  a  policy,  questions  as  to 
whether  insured  would  have  paid  the  premium 
on  the  day  it  was  demanded  in  case  she  had 
been  told  that  the  policy  would  otherwise  be 
forfeited,  and  whether  It  was  not  the  dut^  of 
the  agent  of  the  Insurer  to  collect  the  premiums 
at  Insured's  residence  after  the  time  for  pay- 
ment had  been  extended,  were  incompetent,  as 
calling  for  conclusions. 

Error  to  Circuit  Court,  Alleghany  County. 

Action  by  Annie  T.  Hall  against  the  Met- 
ropolitan Life  Insurance  Company.  From  ^ 
judgment  in  favor  of  plaintiff,  defendant 
brings  error.    Reversed. 

W.  E.  Allen  and  O.  B.  Harvey,  for  plain- 
tiff In  error.  Geo.  A.  Bevercomb,  for  de- 
fendant in  error. 

BUCHANAN,  J.  This  is  an  action  on  a 
life  insurance  policy,  which  provides,  among 
other  things,  that  if  any  premium  or  install- 
ment thereof  be  not  paid  when  due  the  policy 
shall  be  void;  that  all  premiums  are  payable 
at  the  home  office,  In  the  city  of  New  York, 
but  at  the  pleasure  of  the  company  suitable 
persons  may  be  authorized  to  receive  such 
premiums  at  other  places,  but  only  on  the 
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production  of  the  company's  receipt,  signed 
by  the  president  or  secretary,  and  counter- 
signed by  the  person  receiving  the  premium; 
and  that  the  contract  between  the  .parties  is 
completely  set  forth  in  the  policy  and  the 
application  therefor,  taken  together,  and 
none  of  Its  terms  can  be  varied  or  modified, 
nor  any  forfeiture  waived  or  premiums  In 
arrears  received,  except  by  agreement  in 
writing  signed  by  either  the  president,  vice 
president,  secretary,  or  assistant  secretary, 
whose  authority  for  this  purpose  will  not  be 
delegated,  and  no  other  person  has  or  will 
be  given  authority. 

The  premiums  on  the  policy  were  paya- 
ble quarterly,  on  the  16th  day  of  April,  July, 
October,  and  January  of  each  year.  The  sec- 
ond premium,  which  was  due  July  16,  1902, 
was  not  paid.  On  the  21st  of  that  month, 
Gllmore,  the  agent  of  the  Insurance  com- 
pany, who  solicited  the  Insurance,  delivered 
the  policy,  and  collected  the  first  premium, 
went  to  the  home  of  the  insured,  who  was 
living  with  her  mother,  the  beneficiary  in  the 
policy  in  certain  contingencies,  to  collect  the 
second  premium.  The  mother  Informed  him 
that  she  had  the  money  with  which  to  pay 
the  premium,  but  as  her  rent  was  due  that 
day  she  would  prefer  not  paying  the  premium 
until  the  next  day,  if  that  would  be  agree- 
able. Gllmore  assented  to  this  arrangement, 
but  told  her  that  he  was  going  to  leave  the 
town  (Covington,  Va.)  the  next  morning,  to 
be  absent  for  several  days,  and  that  Mr. 
Hill,  the  assistant  superintendent,  would  call 
and  get  the  premium.  Gllmore  testified 
that  he  reported  to  Hill  the  arrangement 
he  had  made  with  Mrs.  Hall;  that  Hill  made 
no  objection  to  it,  and  agreed  to  collect  the 
premium  the  next  day.  This  statement  Hill 
denied.  He  did  not  collect  the  premium, 
but,  on  the  contrary,  about  the  25th  of  that 
month  returned  the  official  receipt,  which 
Gllmore  had  when  he  went  to  collect  the 
premium,  to  the  superintendent  of  the  com- 
pany at  Lynchburg,  and  the  policy  was  can- 
celed on  the  books  of  the  company. 

On  the  evening  of  the  day  upon  which 
Gllmore  returned  to  Oovlngton,  which  was 
the  3d  or  4th  of  August,  Mrs.  Hall  sent  the 
amount  of  the  premium  to  him,  and  he 
gave  his  receipt  as  agent  therefor.  The 
next  morning  he  took  the  money  to  the  office 
of  Mr.  Hill,  but  the  officials  there  declined  to 
receive  It,  stating  that  the  Insured  was  then 
sick  of  the  disease  (typhoid  fever)  of  which 
she  died  on  the  6th  of  that  month. 

The  company  refused  to  pay  the  policy 
upon  the  ground  that  the  Insured  had  for- 
feited all  her  rights  under  it  by  her  failure 
to  pay  the  second  premium  as  provided  by 
the  policy.  The  beneficiary,  on  the  other 
hand,  insisted  that  there  had  been  no  for- 
feiture, or,  if  there  had  been,  the  company 
had  waived  it,  or  was  estopped  from  setting 
it  up  as  a  defense. 

One  of  the  grounds  upon  which  It  is  claim- 
ed that  there  was  no  forfeiture  Is  that  it 


was  understood  and  agreed  between  the  in- 
sured and  Gllmore,  the  agent,  that  the  pre- 
mliuns.  although  made  payable  by  the  policy 
on  the  16th  of  the  month,  were  not  in  fact 
payable  until  after  the  20th  of  the  month, 
and  that  It  was  also  understood  and  agreed 
that  the  premiums  were  payable  at  the  house 
of  the  Insured.  Mrs.  Hall  and  Gilmore,  the 
agent,  both  testified  that  such  was  the  agree- 
ment; but  they  further  testified,  or,  rather, 
Mra  Hall  did,  and  Gllmore's  evidence  is  not 
to  the  contrary,  that  the  agreement  was 
made  at  the  time  the  policy  was  issued. 

This  understanding  or  agreement  was  in 
conflict  with  the  express  terms  of  the  policy, 
and  could  not  be  proved,  under  the  well- 
settled  rule  that  contemporaneous  parol  evi- 
dence is  not  admissible  to  contradict  or  vary 
the  terms  of  a  written  contract  Towner 
V.  Lucas*  Bx'r,  13  Grat  706;  Catt  v.  OUver, 
98  Va.  580,  36  S.  E.  980. 

Richards,  in  his  work  on  Insurance  (section 
77),  says:  "But  it  is  very  important  to 
notice  that  an  oral  assent  or  promise  made 
to  the  insured  at  or  before  the  execution  of 
the  contract,  to  the  effect  that  he  may  in  the 
future  violate  the  terms  of  the  polioy,  is 
not  binding,  and  cannot  be  shown  by  parol, 
because  the  oral  promise  becomes  merged 
in  the  contract  Thus  an  antecedent  promise 
by  an  agent  that  a  premium  note  need  not 
be  paid  when  due  cannot  be  shown  by  parol.^ 

Another  ground  relied  on  to  show  that 
there  was  no  forfeiture  was  that  it  was  the 
custom  of  the  company  in  Covington  for 
its  agents  to  go  to  the  homes  of  the  insured 
to  collect  the  premiums,  and  not  to  go  until 
after  the  20th  of  the  month,  because  that 
was  pay  day  at  the  t>aper  mill.  In  which 
many  of  the  insured  worked,  and  they  were 
unable  to  pay  until  after  that  time,  although 
the  premiums,  by  the  terms  of  the  policy, 
were  due  and  payable  at  an  earlier  day. 

It  appears  that  the  insurance  company 
issued  at  Oovlngton  two  kinds  of  policies; 
one  known  as  the  "industrial,**  and  the 
other  as  the  "ordinary."  By  the  express 
terms  of  the  industrial,  a  different  policy 
from  the  one  sued  on,  which  was  the  ordi- 
nary policy,  the  agents  of  the  company  were 
required  to  go  to  the  homes  of  the  Insured 
and  collect  the  premiums.  The  evidence 
further  showed,  perhaps,  that  as  to  the  in- 
dustrial policies  the  custom  of  the  company 
was  not  to  enforce  strictly  the  rule  as  to 
the  payment  of  the  premiums  the  day  they 
became  due;  but  the  evidence  wholly  fails 
to  establish  any  such  custom  as  to  the  pay- 
ment of  premiums  on  policies  like  that  In 
suit 

It  thus  appears  that  the  policy  had  lapsed 
for  the  nonpayment  of  the  second  premium 
when  it  became  due  and  payable,  and  that 
there  can  be  no  recovery  thereon  unless  the 
insurance  company  has  waived  the  forfei- 
ture, or  is  estopped  by  Its  conduct  from  set- 
ting it  up  as  a  defense. 

If  it  be  conceded  that  Gilmore,  who  had 
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possesBion  of  the  official  receipt  of  the  com- 
pany, and  was  sent  by  Hill,  the  assistant 
superintendent,  to  the  home  of  the  Insured  to 
collect  the  premium  after  the  policy  had 
lapsed,  could  have  received  the  premium,  so 
as  to  bind  the  company,  without  evidence 
that  the  Insured  was  in  good  health,  It  does 
not  follow  that  he  had  authority  to  extend 
the  time  for  its  payment,  and  bind  the  com- 
pany afterwards  to  accept  the  premium 
when  tendered,  If  the  Insured  was  sick  or 
dead  when  the  tender  was  mad& 

An  agent  employed  or  authorized  to  collect 
a  claim  does  not  thereby  have  authority  to 
bind  his  principal. to  grant  an  extension  of 
time,  at  least  for  the  payment  of  an  over-, 
due  premium.  Hutchlngs  v.  Hunger,  41  N. 
Y.  155;  Crltchett  v.  American  Ins.  CJo.,  63 
Iowa,  404,  5  N.  W.  543,  36  Am.  Rep.  280; 
Richards  on  Ins.  p.  4d7. 

"As  to  waivers  taking  place  after  Issue 
of  policy,"  says  Parsons,  in  his  edition  of 
May  on  Insurance,  quoted  by  this  court  with 
approval  In  Va.  Fire  &  M.  Ins.  Oo.  v.  Rich- 
mond Mica  Co.,  102  Va.  at  page  439,  46  S.  E. 
at  page  466,  102  Am.  St  Rep.  846,  "it  is  very 
proper  to  require  the  assured  to  look  at  hia 
policy  and  conform  to  it,  and  the  limitation 
of  the  agent's  authority  should  be  effective, 
nnless  the  insurance  company,  by  a  course 
of  business  or  otherwise,  has  waived  the 
limitation  on  the  agent* s  power  of  waiver." 

And  In  CJonway  v.  Phoenix,  etc.,  Oo.  (N.  Y.) 
35  N.  B.  420,  it  was  held  that  where  a  life 
insurance  policy  provides  that  no  agent  "can 
alter,  modify,  or  waive  any  of  the  terms  or 
conditions  of  this  policy,"  and  any  subse- 
quent premium  be  not  paid  when  due  and 
a  separate  receipt  signed  by  the  president 
or  secretary  of  the  company  In  each  case 
l^lven  therefor,  then  the  policy  shall  cease, 
the  general  agents  of  the  company,  without 
its  consent,  cannot  extend  the  time  for  pay- 
ing premiums.  It  was  further  held  In  that 
case  that  where  such  agents,  under  a  cus- 
tom in  their  office  of  which  the  company 
baa  knowledge,  are  at  liberty  not  to  make 
any  new  agreement  as  to  time  for  payment 
of  premiums,  bnt  to  accept  payment  after 
they  are  due  and  thus  waive  the  right  to 
declare  a  forfeiture,  provided  that  at  that 
time  the  conditions  have  not  been  changed 
by  an  alteration  in  the  health  of  the  insured, 
and  they  extend  the  time  of  payment  of  a 
premium  by  the  Insured,  the  risk  is  on  him 
that  pending  the  delay  granted  by  the  agents 
he  may  change  in  health  or  die  and  his  in- 
surance be  lost;  and  in  case  of  his  death 
before  payment  the  policy  is  forfeited. 

By  the  terms  of  the  policy  sued  on  the 
general  agents  had  no  authority  to  make 
any  agreement  for  the  extension  of  time  for 
the  payment  of  a  premium;  but  under  a 
rule  of  the  company  it  was  provided  that 
"between  the  date  on  which  a  premium 
falls  due  and  the  date  when  a  premium 
receipt  must  be  returned  for  cancellation 
overdue  premiums  may  be  accepted  by  the 


superintendent,  provided  he  can  certify  that 
the  former  insured  is  in  good  health." 

If  Hill,  the  assistant  superintendent,  had 
gone  to  the  home  of  the  insured  on  the  22d 
day  of  July,  as  Gilmore  testified  he  had  agreed 
to  do,  and  had  found  that  the  insured  was 
sick,  as  she  was  on  that  day,  so  that  he  could 
not  make  the  certificate  of  good  health  re- 
quired by  the  rule,  he  would  have  had  no 
authority  to  receive  the  premium,  under  the 
principles  enunciated  in  Conway  v.  Phcenlx, 
etc.,  Co.,  supra,  which  we  think  are  correct 
The  insured  had  not  lived  up  to  her  contract, 
and  if  she  wished  further  time  for  paying 
the  premium  than  is  permitted  by  her  pol- 
icy, the  risk  incident  to  such  delay  ought  to 
be  hers,  and  not  the  insurance  company's. 
While  the  contract  was  in  force,  as  is  said 
in  the  case  last  cited,  and  up  to  the  time 
when  the  Insured  had  the  right  to  renew 
it  by  payment  of  the  premium  in  advance, 
the  risk  in  the  matter  was  on  the  company ; 
but  upon  failure  to  pay,  after  notice,  upon 
the  due  date  of  the  premium,  the  risk  was 
on  the  insured  that,  pending  the  delay  per- 
mitted by  the  agents,  she  might  change  in 
health,  if  not  die,  and  her  Insurance  be  for- 
feited. 

From  what  has  been  said  it  follows  that, 
in  our  opinion,  the  trial  court  erred  in  per- 
mitting the  plaintiff  to  introduce  evidence  to 
establish  a  contemporaneous  parol  agreement 
or  understanding  as  to  the  time  and  place 
of  paying  the  premiums  different  from  that 
stated  In  the  policy  of  insurance,  and  also 
erred  in  giving  instruction  No.  1,  asked  for 
by  the  plaintiff  and  objected  to  by  the  de- 
fendant 

The  action  of  the  court  in  overruling  the 
plaintiff  in  error's  objection  to  the  following 
questions  and  answers  is  assigned  as  error, 
viz.: 

''Mr.  Gilmore,  if  you  had  told  Miss  Hall 
that  the  policy  would  not  be  good  if  you  did 
that  [referring  to  the  agreement  for  an 
extension  of  time],  wouldn't  she  have  paid 
you  that  day,  or  would  she? 

"Ans.  Yes,  sir,  I  suppose  she  would. 

•*Now,  was  it  not  the  duty  of  the  agent  of 
this  company  to  have  gone  to  Miss  Hall,  or 
Mrs.  Hall,  in  order  to  collect  this  premium, 
after  you  had  extended  the  time  after  the 
21st  of  July? 

"Ans.  I  suppose  it  was.  She  was  under 
the  impression  that  the  agent  would  come 
and  collect  it  and  they  had  always  done  so." 

The  plaintiff  insists  that  the  bills  of  ex- 
ceptions as  to  the  rulings  of  the  court  In 
question  are  not  sufficient  to  enable  this 
court  to  pass  upon  them. 

Without  passing  upon  the  sufficiency  of  the 
bills  of  exceptions,  as  the  case  will  have  to 
go  back  for  a  new  trial  upon  other  grounds, 
and  these  questions  may  again  be  asked, 
it  is  proper  to  say  that  if  objected  to  by  the 
defendant  on  the  new  trial,  the  objection 
should  be  sustained,  as  the  witness  is  not 
asked  to  state  facts*,  but  to  give  hia  opinion 
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apon  matters  upon  which  opinion  evldenoe 
is  not  admissible. 

The  Judgment  of  the  drciiit  court  mnat  he 
reversed,  the  verdict  set  aside,  and  the  canse 
remanded  for  a  new  trial,  to  be  bad  not  in 
conflict  with  the  views  expressed  In  this 
opinion. 

(104  Va.  5S9) 

CHESTNUT  V,  CHESTNUT. 
(Sapreme  Court  of  Appeals  of  Virginia.    Nov. 

1.  Bnxs    AND    NoTss  —  Desionatior    or 
Amount— OiassiON— Right  to  Insebt. 

The  amount  stated  in  the  mu^in  of  a  note, 
whether  expressed  in  words  or  figures,  cannot 
supply  the  omission  to  insert  the  amount  in  the 
body  of  the  note,  where  a  blank  has  been  left ; 
but  a  bona  fide  holder  is  entitled  to  fill  up  the 
blank  with  the  amount  stated  in  the  margin  and 
then  enforce  it  at  law,  unless  the  blank  was 
left  unfilled  by  mistake,  in  which  case  equity 
may  correct  it 

[Ed.  Note. — ^For  cases  in  point,  see  voL  7. 
Cent  Dig.  BUUi  and  Notes,  i  &.] 

2.  Sahb. 

In  the  absence  of  evidence  that  the  blank 
in  a  note  with  reference  to  the  amount  thereof 
was  the  result  of  a  mistake,  the  presumption  is 
that  the  payee,  who  is  the  holder,  may  fill  up 
the  blank  with  the  amount  agreed  on ;  and  this 
right  continues,  unless  his  exercise  thereof  has 
been  unreasonably  delayed. 

[Ed.  Note. — For  cases  in  point,  see  voL  7, 
Cent  Dig.  Bills  and  Notes,  §  89.] 

8.  Samv— Actions— Dbclabation—Evidenos. 
Where  the  declaration  In  an  action  on  a 
note  alleged  that  a  specified  sum  was  due  there- 
on, together  with  interest,  a  note  with  a  blank 
for  the  amount  due  thereon  was  inadmissible. 

4.  Same— Denial  of  Execution— Affidavit 
— Necessity. 

A  defendant  in  an  action  on  a  note  cannot 
prove  that  he  did  not  execute  the  note,  unless  he 
files  with  his  pleading,  as  required  by  the  ex- 

gress  provisions  of  Code  1904,  i  8279,  an  af- 
davit  denying  his  signature. 
[Ed.   Note. — For  cases  in  point,  see  voL  7, 
Cent  Dig.  Bills  and  Notes,  i  1548.] 

5.  Same  — Qbounds     of    Defense  —  Suffi- 

OIENCT. 

The  statement  of  arounds  of  defense  in  an 
action  on  a  note,  that  defendant  did  not  execute 
the  note  and  that  she  did  not  owe  the  sum 
claimed  or  any  part  thereof,  was  InsuflScient; 
for  it  gave  plaintiff  no  more  notice  of  the  de- 
fense than  the  plea  of  non  assumpsit 
8.  Pleading  —  Statement  of  Grounds  of 
Defense— Insufficiency- Filing  Suffi- 
cient Statement. 

Where  a  defendant's  statement  of  his 
grounds  of  defense  is  insufficient  the  court  on 
plaintiff  objecting  thereto,  should,  as  authorized 
by  Code  1904,  §  3249,  require  the  Bling  of  a 
sufficient  statement;  and,  on  the  failure  of  de- 
fendant to  do  80,  his  evidence  of  the  matters 
not  sufficiently  described  should  be  excluded. 

Error  to  Circuit  Court,  Highland  County. 

Action  by  John  A.  Chestnut  against  Nancy 
J.  Chestnut  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

The  declaration  was  for  a  single  item  stat- 
ed and  interest,  which  plaintiff  alleged  to  be 
due  blm  on  a  promissory  note.  The  state- 
ment of  grounds  of  defense  was  that  defend- 
ant did  not  execute  any  such  paper,  and  tbat 
■he  did  not  owe  the  sum  of  money  claimed 


in  the  declaration,  or  any  part  thereof,  and 
all  other  facts  which  could  he  proven  under 
the  plea  of  non  assumpsit 

Braxton  &  McCoy  and  C.  P.  Jones  ft  Son, 
for  plaintiff  in  error.  J.  M.  Perry  and  J.  K. 
Hackman,  for  defendant  in  error. 

BUCHANAN,  J.  Several  errors  are  as- 
signed in  the  petition  for  the  writ  of  error, 
but  the  principal  one  is  to  the  action  of  the 
court  in  permitting  the  plaintiff  to  offer  in 
evidence  a  paper  of  which  the  following  is  a 
copy: 

'^l,80a    Eighteen  hundred  dollars. 

''Monterey,  Va.,  June  0,  1892L 

'^hree  months  after  date. ....  .promise  to 

pay  to  the  order  of  J.  A.  Chestnut 

dollars  negotiable  and  payable  at  the  High- 
land County  Bank,  Monterey,  Va. 

''Homestead  and  all  other  exemptions  walT- 
ed  by  the  maker  and  each  endorser. 

"Value  received. 

"No Due 

"Nancy  J.  Chestniit'' 

The  objection  made  to  its  admissibility  is 
that  it  is  not,  as  alleged,  a  promissory  note, 
and  in  its  present  form  does  not  evidence  a 
promise  to  pay  or  create  any  liability  on  the 
defendant 

The  propriety  of  the  court's  ruling  depends 
upon  the  question  whether  or  not  the  fig- 
ures and  words  in  the  margin  of  a  note  fix 
the  amount  for  which  the  note  was  Intended 
to  be  given,  where  no  Amount  has  been  in- 
serted in  the  blank  left  for  it  in  the  body  of 
the  note.  Upon  this  question  the  decisions  of 
the  courts  are  not  in  accord,  though  the 
weight  of  authority  and  the  better  reason 
seem  to  be  in  favor  of  the  view  that  the  sum 
named  in  the  margin  is  generally  the  limit 
of  the  amount  with  which  a  bona  fide  holder 
may  fill  up  the  blank,  but  until  so  filled  the 
instrument  is  incomplete  and  no  recovery  can 
be  had  upon  it  See  Daniel  on  Neg.  Instr.  H 
86,  86a,  143;  8  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  lao,  and  cases  cited;  7  Cyc  693,  694. 
and  cases  cited;  Garrard  v.  Lewis,  10 
Queen's  Bench  Div.  SO;  Norwich  Bk.  v. 
Hyde,  13  Conn.  281';  Patton  v.  Shanklin,  14 
B.  Mon.  13;  Hollen  v.  Davis,  69  Iowa,  444, 
13  N.  W.  413,  44  Am.  Rep.  688;  Edwards  v. 
Ramsey  (Minn.)  14  N.  W.  272;  Schryver  v. 
Hawkes,  22  Ohio  St  308,  316. 

The  reason  for  this  rule  of  construction  is 
that  one  of  the  essential  requisites  of  a  bill  or 
note  is  that  the  amount  for  which  it  is  made 
must  be  clearly  expressed  in  the  Instrument, 
and  as  the  marginal  figures  are  not  generally 
regarded  as  a  part  of  it,  but  are  intended 
as  a  convenient  index  and  as  an  aid  to  remove 
ambiguity  or  doubt  in  the  instrument  itself, 
they  cannot  supply  the  omission  to  insert  the 
amount  in  the  body  of  the  instrument  where 
a  blank  has  been  left  for  that  purpose.  The 
blank  in  such  an  instrument  is  presumably  in- 
tended to  be  filled  with  somethtog,  and  until 
that  something  has  been  added  the  instru- 
ment  is  not  complete.    It  is   not  Invalid 
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simply  because  it  is  Incomplete.  It  creates 
certain  rights  and  obligations,  and  when  prop* 
erly  filled  up  by  a  bona  fide  holder  may  be 
enforced  at  law,  or,  if  left  blank  by  mistake^ 
in  equity.  See  Garrard  v.  Lewis,  supra ;  Nor- 
wich Bk.  y.  Hyde,  supra ;  Frank  y.  Lilenfleld, 
33  Grat  877,  383-387;  Orrick  ▼.  Colston,  7 
Grat  189. 

The  fact  that  the  amount  in  the  margin  of 
the  note  in  this  case  is  expressed  in  words 
as  well  as  figures  cannot,  as  it  seems  to  us, 
alfect  the  question.  The  refusal  of  the  courts 
to  hold  that  the  amount  of  a  note  or  bill  can- 
not be  supplied  from  the  margin,  where  there 
is  a  blank  left  for  the  amount  in  the  body  of 
the  instrument,  is  not  because  the  amount  in 
the  margin  is  expressed  in  figures,  but  be- 
cause it  is  in  the  margin,  and  not  in  the  body 
of  the  Instrument 

In  the  case  of  Norwich  Bank  v.  Hyde,  su- 
pra, which  ]8  a  leading  case  on  the  subject, 
the  question  involved  was  substantially  the 
same  as  in  this  case,  both  as  to  the  defect  in 
the  note  and  the  manner  in  which  the  ob- 
jection to  it  was  raised.  The  note  In  that 
case  was  as  follows: 
"$200  Norwich  Ct,  Feb.  Oth,  1837. 

"Sixty  days  after  date,  for  value  received^ 
I  promise  to  pay  to  the  order  of  Amos  D. 

Allen dollars  at  the   Quinebaug 

Bank.  Oliver  Allen.** 

"It  is  a  well-settled  principle,"  said  the 
court  in  that  case,  "that  no  precise  form  of 
words  is  necessary  to  constitute  a  note  or  bill 
of  exchange ;  yet  all  the  authorities  agree  that 
the  sum  must  be  specified,  so  that  it  may  be 
definitely  known  what  sum  was  intended. 
Indeed,  it  seems  to  be  the  first  principle  that 
the  sum  to  be  paid  must  be  clearly  and  in- 
telligibly expressed.  Chit  on  Bills,  part  1, 
c.  3,  §  11;  Beawes,  L.  M.  §  193.  Does  this 
note,  then,  clearly  and  intelligibly  import  a 
promise  to  pay  $200?  or  does  it  appear  to 
be  an  Imperfect  instrument? 

"The  question  upon  this  declaration  is  not 
whether  this  may  not  properly  be  made  a 
valid  instrument,  but  whether  in  its  present 
shape  it  is  precisely  what  it  would  have  been, 
had  it  been  filled  up  In  the  usual  manner.  If 
we  so  hold,  what  becomes  of  the  rule,  above 
stated,  that  the  sum  must  be  clearly  and  in- 
telligibly stated  in  the  body  of  the  instru- 
ment? Would  not  its  appearance  tend  to 
impede  its  currency  and  clog  its  circulation? 
It  certainly  would  be  a  very  loose  mode  of 
doing  business  in  cases  which  seem  to  re- 
quire great  accuracy,  and  one  to  which  we 
cannot  assent  unless  we  find  it  settled  by  au- 
thority." 

Upon  a  review  of  the  authorities  the  court 
reached  the  conclusion  that  the  aid  which 
the  margin  is  to  give  in  construing  a  note  or 
bill  is  to  remove  an  ambiguity  in  the  body  of 
the  note,  or  to  clear  up  a  doubt,  not  to  supply 
a  blank. 

How  the  margin  will  assist  in  removing  a 
doubt  as  to  the  meaning  of  the  body  of  the 
Instrument  is  illustrated  In   Elliot's  Case, 


Leech's  C  Lb  183.  In  that  case  the  body  of 
the  note  was  for  "fifty ";  in  the  mar- 
gin, "£50."  The  court  supplied  the  word 
"pounds"  from  the  margin. 

In  other  cases,  where  there  was  no  sum  in  the 
margin  to  aid,  the  courts  have  supplied  an 
omitted  word,  where  it  was  clear  from  other 
parts  of  the  instrument  what  the  omitted 
word  was.  This  is  illustrated  by  the  de- 
cision of  this  court  in  Harman  v.  Howe,  27 
Grat  676,  where  the  sum  to  be  paid  was 
stated  as  "seven  hundred  and  seventy-six  in 
lawful  money  of  Virginia."  The  court  sup- 
plied the  word  "dollars,"  because  it  was  clear, 
as  was  said  by  Judge  Moncure  in  delivering 
the  opinion  of  the  court,  from  the  context  of 
the  bond  sued  on,  what  the  omitted  word  was. 

It  does  not  follow,  however,  because  the 
blank  for  the  amount  of  a  bill  or  note  has 
not  been  filled  up,  that  a  bona  fide  holder 
shall  lose  the  debt  which  such  instrument  was 
intended  to  evidence,  or  be  deprived  of  his 
security.  If  the  blank  was  left  unfilled  by 
mistake,  a  court  of  equity  may  correct  the 
mistake.  Generally,  any  bona  fide  holder  of 
a  bill  or  note  signed  in  blank  has  authority 
to  fill  the  blank  with  any  sum,  not  exceed- 
ing the  limitation  in  the  margin,  which  the 
transaction  between  him  and  the  person  from 
whom  he  received  it  will  warrant  Norwich 
Bk.  V.  Hyde,  supra;  Garrard  v.  Lewis,  supra; 
7  Cyc.  593,  594;  4  Am.  &  Eng.  Ency.  L.  (2d 
Ed.)  130,  131;  Frank  v.  Lilenfleld,  33  Grat 
377,383. 

In  Frank  v.  Lilenfleld,  33  Grat  377,  383, 
this  court  held  that  where  a  party  to  a  nego- 
tiable note  intrusts  it  to  the  custody  of  an- 
other with  blanks  not  filled  up,  whether  it 
be  for  the  purpose  of  accommodating  the  per- 
son to  whom  it  was  intrusted  or  to  be  used 
for  his  own  benefit  such  negotiable  instru- 
ment carries  on  its  own  face  an  implied  au- 
thority to  fill  up  the  blanks  and  perfect  the 
instrument 

In  the  absence  of  evidence  that  the  blank 
in  the  paper  sued  on  in  this  case  was  the 
result  of  a  mistake,  the  presumption  is  that 
the  payee,  who  is  still  the  holder  thereof, 
had  the  right  to  fill  up  the  blank  with  any 
amount  agreed  upon  between  him  and  the 
maker,  and  that  right  still  exists,  unless 
its  exercise,  in  the  opinion  of  the  jury  upon 
all  the  facts  and  circumstances  of  the  case, 
has  been  unreasonably  delayed.  The  plain- 
tiff would  therefore  seem  to  have  in  his 
hands,  as  was  said  in  Norwich  Bank  v. 
Hyde,  supra,  the  materials  to  make  his  note 
and  declaration  correspond,  although,  in  the 
present  state  of  the  note,  he  might  as  well 
attempt  to  prove  his  case  "by  introdudng 
the  bare  name  of  the  maker  upon  one  side 
of  a  paper  and  that  of  the  defendant  on  the 
other.  And  yet  in  that  case,  upon  well-set- 
tled principles,  a  bona  fide  holder  might  fill 
up  such  a  paper  so  as  to  shape  it  to  the 
case ;  the  rule  being  that  where  a  man  gives 
his  name  in  blank  it  is  a  letter  of  credit  for 
an  indefinite  amount    Bussel  v.  Langstaffe, 
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Doug.  614;  Mitchell  t.  Culver,  7  Cow.  330.- 
Frank  t.  Lllenfield,  supra. 

Thus  we  see  that  the  objection  to  the  note 
when  offered  In  evidence  ought  to  have  been 
sustained,  since  It  did  not  correspond  with 
the  note  declared  on.  But  we  further  see 
that  It  may  be  In  the  power  of  the  plaintiff 
to  make  It  such  as  he  has  described  It  to 
be  In  his  declaration,  so  as  to  render  it  ad- 
missible in  evidence. 

Another  assignment  of  error  Is  to  the  ac- 
tion of  the  court  in  refusing  to  permit  the 
defendant  to  testify  that  the  note  sued  on 
was  signed  in  blank,  the  piui)08e  for  which 
it  was  signed,  the  amount  to  be  inserted  in 
the  blank,  that  she  did  not  execute  any  note 
to  the  plaintiff  for  |1,800,  and  that  she  was 
not  Indebted  to  him  at  the  date  of  the  note. 

The  bill  of  exceptions  does  not  show  up- 
on what  ground  the  evidence  was  objected 
to  by  the  plaintiff  or  held  Inadmissible  by 
the  court  The  plaintiff's  contention  here  Is 
that  the  defendant  had  no  right  to  prove  that 
she  did  not  execute  the  note,  because  no 
affidavit  was  filed  with  her  plea  of  non  as- 
sumpsit denying  that  she  had  made  the  note, 
in  order  to  put  that  question  in  issue  as 
required  by  section  8279  of  the  Code  of  1904, 
and  that  the  other  evidence  rejected  was  not 
admissible  because  the  matters  sought  to  l>e 
established  by  it  were  not  so  plainly  describ- 
ed in  the  statement  of  her  grounds  of  defense 
as  to  give  the  plaintiff  notice  of  their  charac- 
ter, as  required  by  section  3249  of  the  Code 
of  1904. 

In  the  absence  of  the  affidavit  provided 
for  by  section  8279  of  the  Code  of  1904,  the 
court  was  clearly  right  in  refusing  to  permit 
the  defendant  to  prove  that  she  did  not  make 
the  note  declared  on.  Neither  was  the  de- 
fendant's statement  of  her  other  grounds 
of  defense  sufficient  It  gave  the  plaintiff 
no  more  notice  of  her  defense  than  the  plea 
of  non  assumpsit  But  the  court,  when  that 
statement  was  objected  to  by  the  plaintiff, 
ought  to  have  required  a  further  and  suf- 
ficient statement  to  be  filed,  and,  if  such  state- 
ment was  not  furnished,  to  have  excluded 
evidence  of  any  matter  not  described  in  the 
grounds  of  defense  so  plainly  as  to  give  the 
plaintiff  notice  of  its  character.  But,  Instead 
of  requiring  such  statement,  the  court  over- 
ruled the  plaintiff's  motion,  thereby  implied- 
ly holding  that  the  statement  objected  to  was 
sufficient 

The  proper  practice  as  to  filing  bills  of 
particulars  and  statements  of  grounds  of 
defense  was  discussed.  Judge  Rlely  deliver- 
ing the  opinion  of  the  court  in  the  case  of 
Columbia  Accident  Association  v.  Rockey, 
93  Va.  678,  683,  25  S.  E.  1009.  By  following 
the  practice  pointed  out  in  that  case  in  the 
next  trial,  the  error  complained  of  will  be 
avoided. 

Other  errors  are  assigned ;  but,  as  they  are 
not  likely  to  occur  upon  the  next  trial,  it  is 
unnecessary  to  consider  them. 

The  Judgment  must  be  reversed,  because 


of  the  erroneous  admission  in  evidence  of  the 
note  sued  on  in  its  then  Incomplete  condition, 
the  verdict  of  the  jury  set  aside,  and  the 
cause  remanded  for  a  new  trlaL 
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(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
23,  1905.) 

1.  Insusanok— Fire  Poliot— Pboofs  or  Ltoaa 
—Time  fob  Furnishing. 

Where  a  fire  policy  provides  for  furnishing 
of  proofs  of  loss  within  00  days,  but  it  is  not 
provided  that  there  should  be  a  forfeiture  in 
case  of  failure  to  so  furnish  than,  it  is  suflSdent 
if  they  are  furnished  within  a  reasonable  time. 

2.  Same— iNSTBUCTiONS. 

In  an  action  on  a  fire  policy,  the  evidence 
was  conflicting  as  to  whether  insured  was  told 
by  the  agents  of  the  insurer  at  the  time  the  in- 
surance was  taken  that  an  inventoir  exhibited 
by  insured  was  suflScient,  and  defendant  re- 
quested an  instruction  that  if  it  was  understood 
between  the  parties  that  the  inventory  offered 
was  not  a  sufficient  compliance  with  the  pro- 
visions of  the  policy,  and  that  insured  promised 
to  make  a  new  inventory  and  on  miA.  under- 
standing the  policy  was  written,  plaintiff  could 
not  recover.  Held,  that  it  was  proper  to  modily 
the  instruction  by  stating  that  such  was  the 
case,  unless  insured  was  told  by  insurer's  agent 
at  the  time  the  insurance  was  taken  that  the  in- 
ventory was  sufficient 

8.  Sauk— Iron -Safe   Ci^ttsb— Substantiai. 
coicplianob. 

A  substantial  compliance  by  an  inkured  in 
a  fire  policy  with  tke  iron-safe  clause  is  suf- 
ficient 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent.  Dig.  Insurance,  i  853.J 

4.  Same  — Proofs    of   Ix>88  —  Waivb»— Evi- 
dence. 

Where  the  general  agent  of  a  fire  insurance 
company  was  presented  with  proofs  of  loss,  and 
did  not  point  out  any  defects  m  it,  but  indicated 
a  purpose  to  contest  the  policy  for  failure  to 
comply  with  the  iron-safe  clause,  it  was  suf- 
ficient to  warrant  a  finding  that  there  was  a 
waiver  or  a  substantial  compliance  with  the  re- 
quirements as  to  proofs  of  loss. 

5.  Same  — Iron -Safe    Clause  —  GoMPLiAifCE 
WITH  Clause— Evidence. 

Insured,  who  was  a  village  undertaker,  pre- 
sented to  the  insurer  an  inventory,  which  was 
accepted  as  sufficient  on  the  writing  of  the 
policy,  and  thereafter  in  an  ordinary  manilla 
book,  which  contained  the  Inventory,  he  entered 
all  sales  made  by  him  and  kept  the  same  in 
an  iron  safe  and  produced  it  after  the  fire.  He 
had  made  no  purchases.  He  also  kept  a  ledger, 
hi  which  he  made  entries  of  certain  business 
transactions,  but  which  was  kept  in  a  desk  and 
lost  It  did  not  appear  that  such  book  con- 
tained any  entry  of  transactions  essential  to 
an  understanding  of  insured's  business.  Held, 
that  the  facts  warranted  a  finding  that  there 
had  been  a  substantial  compliance  with  the 
iron-safe  clause. 

Error  to  Circuit  Court  Frederick  County. 

Action  by  David  E.  Edmundson  against 
the  North  British  &  Mercantile  Insurance 
Company.  Judgment  in  favor  of  plaintiff, 
and  defendant  brings  error.    Afl3rmed. 

Slpe  &  Harris,  for  plaintiff  in  error.  Bar- 
ton &  Boyd  and  Harry  B.  Kern,  for  defend- 
ant in  error. 
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CARDWBLI^  J.  This  action  was  institut- 
ed by  defendant  In  error  to  recover  the 
amount  alleged  to  be  due  upon  a  fire  insur- 
ance policy  Issued  by  the  plaintiff  in  error 
covering  such  losses  as  might  be  sustained 
by  the  Insured  in  consequence  of  the  destruc- 
tion by  fire  of  his  stock  of  merchandise  at 
Mlddletown,  Va.,  embracing  coffins,  trim- 
mings, Instruments,  and  other  goods  and 
merchandise  used  In  an  undertaking  estab- 
lishment 

The  policy  was  underwritten  August  21, 
1902,  for  $700,  on  the  Insured's  stock  of 
merchandise  to  the  value  of  $650,  and  on 
office  furniture  and  fixtures,  including  an 
iron  safe,  all  In  the  same  building,  to  the 
value  of  $50.  The  value  of  the  property 
burned  was  $1,045.50;  the  fire  occurring  Janu- 
ary 18,  1803-  In  an  Inventory  made  by  the 
Insured  July  21,  1902,  one  month  before  the 
Issuance  of  the  policy,  the  property  of  the  In- 
sured was  of  the  aggregate  value  of  $1,410.75; 
but  in  the  Inventory  there  was  a  hearse  and 
a  set  of  furniture  not  covered  by  the  policy. 

A  few  days  after  the  fire,  In  response  to 
an  Informal  notice  of  the  fire  to  the  agent  of 
plaintiff  In  error  at  Winchester,  Va.,  the  said 
agent  and  the  adjuster  of  plaintiff  In  error 
visited  Mlddletown  for  the  purpose  of  as- 
certaining the  character  and  circumstances 
of  the  loss,  taking  at  the  time  the  paper 
known  as  a  nonwaiver  agreement,  with  the 
view  to  avoiding  any  waiver  of  the  rights  of 
the  parties  growing  out  of  such  examinations 
as  might  seem  necessary  preliminary  to  an 
adjustment  of  the  loss.  A  call  was  made  by 
the  adjuster  upon  the  defendant  in  error  for 
invoices  for  the  original  stock  of  goods,  which 
he  tried  to  get,  but  could  not,  and,  while 
there  were  some  negotiations  following,  plain- 
tiff In  error  took  no  steps  to  pay  the  loss, 
and  this  suit  was  instituted. 

The  defense  made  is  on  the  ground  that 
the  terms  of  the  policy  were  not  complied 
with,  especially  the  provision  known  as  the 
Iron-safe  clause,  requiring  books  which 
should  "dearly  and  plainly  present  a  com- 
plete record  of  business  transacted,  including 
purchases  and  sales  made  for  cash  and  credit, 
from  date  of  inventory,"  and  that  these 
books  should  be  securely  kept  In  an  iron  safe, 
or  in  some  place  not  exposed  to  fire. 

This  defense  was  made  under  the  general 
Issue,  and  by  a  number  of  special  pleas,  on 
which  the  Jury  found  against  the  plaintiff  in 
error  the  amount  claimed  by  defendant  in 
error  of  $700,  with  Interest  thereon  from 
December  10,  1903;  and  to  the  Judgment  on 
the  verdict  this  writ  of  error  was  awarded. 

Of  the  assignments  of  error  made  in  the 
petition  for  the  writ  of  error,  only  the  third, 
fourth,  and  fifth  are  relied  on  here. 

The  third  is  to  the  granting  of  the  eight 
instructions  offered  by  defendant  In  error, 
which  are  as  follows: 

"(1)  The  court  instructs  the  Jury  that  the 
law  only  requires  from  an  Insured  person  a 
substantial,  and  not  necessarily  a  literal, 
compliance   with  the  requirements   of  his 


policy,  and  if  they  believe  from  the  evidence 
that  the  plaintiff  In  this  case  substantially 
complied  with  the  requirements  of  the  policy 
sued  on,  then  they  must  find  for  the  plaintiff 
the  amount  of  his  loss  as  proved  by  the  testi- 
mony, not  exceeding  the  sum  of  $700,  with 
Interest  from  60  days  after  the  proof  of  loss; 
the  said  sum  to  be  three-fourths  the  cash 
value  of  the  stock,  not  exceeding  $650,  and 
three-fourths  cash  value  of  office  furniture 
and  fixtures  and  iron  safe,  not  exceeding  $50. 

**(2)  If  the  Jury  believe  from  the  evidence 
that  the  defendant  company  waived  any  of 
the  requirements  or  conditions  of  the  policy 
sued  on,  then  they  are  Instructed  that  such 
waiver  Is  equivalent  to  the  performance  by 
the  plaintiff  of  such  conditions  as  they  be- 
lieve were  so  waived. 

**(3)  If  the  Jury  believe  from  the  evidence 
that  the  plaintiff  offered  to  the  defendant  a 
proper  proof  of  loss  within  a  reasonable  time, 
under  all  the  circumstances  of  the  case,  after 
the  fire  and  not  later  than  60  days  prior  to 
the  end  of  12  months  from  the  date  of  the 
fire,  then  they  are  Instructed  that  such 
offer  was  in  full  time,  even  though  it  was 
made  more  than  60  days  after  the  date  of  the 
fire. 

«*(4)  The  court  instructs  the  Jury  that  a 
substantial  compliance  with  the  requirements 
of  the  policy  is  all  that  is  required  in  a  proof 
of  loss,  and  if  the  Jury  believe  that  the  plain- 
tiff in  a  reasonable  time,  and  more  than  60 
days  prior  to  the  end  of  12  months  after  the 
fire,  offered  to  the  defendant  such  proof  of 
loss  and  that  the  defendant  refused  to  accept 
the  same,  but  failed  to  point  out  any  alleged 
defects  In  the  said  proof  of  loss,  then  the 
defendant  is  to  be  taken  to  have  waived  the 
defects  not  so  pointed  out,  and  the  right  to 
require  any  further  proof  of  loss. 

"(5)  If  the  Jury  believe  from  the  evidence 
that  an  Inventory  substantially  in  accordance 
with  the  requirements  of  the  policy  was  made 
out  by  the  plaintiff  within  12  months  prior 
to  the  date  of  the  policy,  then  they  are  in- 
structed that  the  plaintiff  was  undv  no  obli- 
gation to  make  any  other  Inventory,  or  keep 
any  set  of  books  of  business  transactions  or 
any  bills  or  invoices  of  any  purchases  or  sales 
(if  any  were  made),  except  such  business, 
purchases,  or  sales  as  were  made  since  the 
date  of  the  inventory;  and  if  they  believe 
that  the  plaintiff  did  keep  such  a  record  of 
sales  or  purchases,  and  did  produce  it  and 
the  original  inventory  after  the  fire,  then  they 
are  instructed  that  this  Is  a  sufficient  com- 
pliance with  the  provisions  of  the  policy  In 
this  respect 

'•(6)  The  court  instructs  the  Jury  that,  even 
though  the  inventory,  produced  in  evidence 
as  taken  within  12  months  prior  to  the  date 
of  the  policy,  contained  also  items  which  were 
not  insured,  that  this  does  not  affect  the 
validity  and  sufficiency  of  such  an  Inventory. 

•*(7)  The  court  instructs  the  Jury  that  no 
evidence  is  admissible  to  change  or  alter  the 
undertakings  and  promises  of  the  parties  to 
the   contract   of   Insurance,   and   that   the 
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waivers  relied  on  instead  of  performance  can 
only  have  reference  to  some  fact  existing  at 
the  time  of  the  alleged  waiver.  No  provision 
of  the  *lron-safe'  clause  can  be  considered 
waived  in  this  case  other  than  if  the  jury 
believe  that  the  insured  was  told  by  the 
agents  that  the  inventory  exhibited  to  them 
at  the  time  of  the  issuance  of  the  policy  was 
sufficient,  no  other  inventory  would  be  re- 
quired of  him,  although  said  inventory  did 
not  comply  with  the  requirements  of  said 
clause.  To  this  extent,  and  to  this  extent  on- 
ly, Is  any  evidence  admissible  to  show  a 
waiver  of  any  provision  in  said  clause. 
Proofs  of  loss  required  by  this  policy  may  be 
waived  by  words,  acts,  or  conduct  that  rea- 
sonably induced  insured  to  believe  a  strict 
compliance  with  the  policy  was  not  required. 

**(8)  The  court  instructs  the  Jury  that,  even 
though  the  plaintiff  may  have  promised  to 
produce  any  bills,  invoices,  other  than  those 
referred  to  in  instruction  No.  6,  and  failed 
so  to  produce  them,  such  a  promise  is  not 
binding  upon  the  plaintiff  at  all,  especially ' 
If  they  believe  he  was  unable  to  procure  them 
and  so  notified  the  defendant  company." 

During  the  negotiations  for  the  insurance, 
defendant  in  error  showed  the  agents  of  plain- 
tiff in  error,  who  called  at  his  place  of  busi- 
ness and  solicited  the  Insurance,  the  inventory 
he  had  made  one  month  before,  which,  as  de- 
fendant In  error  contends,  was  examined  by 
these  agents  and  not  objected  to,  and  with 
the  property  in  sight  and  with  full  knowledge 
of  what  it  was  they  agreed  to  and  did  issue 
the  policy  thereon  for  $700.  The  only  articles 
sold  by  defendant  in  error  after  the  inventory 
of  July  21,  1902,  were  one  coffin,  $7.50,  and 
one  casket,  $22.60,  and  no  additional  pur- 
chases were  made.  The  book,  in  which  the 
two  sales  were  listed,  was  kept  in  the  Iron 
safe,  and  was  the  same  bo(^  which  contained 
tlie  Inventory  of  the  stock,  etc.,  insured ;  and 
this  book,  which  had  been  produced  to  the 
agents  of  plaintiff  in  error  after  the  fire,  was 
before  the  Jury.  As  to  whether  the  inventory 
was  or  was  not  regarded  as  sufficient  when 
the  policy  was  issued,  there  was  evidence  con- 
tradictory of  that  offered  by  defendant  in 
error,  but  that  was  a  question  of  fact  for  the 
determination  of  the  Jury. 

It  is  insisted  that  an  affirmative  warranty 
on  the  part  of  the  insured  may  be  satisfied 
by  a  very  much  less  literal  performance  than 
a  promissory  warranty,  and  therefore  the 
first  Instruction  was  calculated  to  mislead  the 
Jury  to  apply  a  loose  or  liberal  construction  to 
all  the  obligations  of  the  policy.  Including 
those  which  should  be  strictly  performed;  in 
other  words,  that  while  a  substantial  compli- 
ance with  an  affirmative  warranty  may  be 
deemed  sufficient,  a  strict  performance  of  a 
promissory  warranty— i,  e.,  a  literal  compli- 
ance with  the  iron-safe  clause — cannot  be  dis- 
pensed with. 

It  seems  to  be  conceded  as  settled  law  that 
a  substantial  compliance  with  the  require- 
ments of  the  policy,  other  than  the  iron-safe 
clause,  la  all  that  can  be  reasonably  exacted. 


This  is  unquestionably  the  settled  law  as  to 
the  proof  of  loss.  Georgia  H.  Ins.  Co.  t. 
Goode,  05  Va.  751,  30  S.  B.  866»  and  author- 
ities cited. 

A  substantial  compliance  with  the  provi- 
sions of  the  policy  as  to  proof  of  loss  being 
all  that  is  required  of  the  insured,  and  wheth- 
er or  not  there  has  been  such  compliance  be- 
ing a  question  for  the  Jury,  especially  where 
the  policy  does  not  provide  forfeiture  as  a 
penalty  for  failure  to  strictly  comply,  the 
court  in  this  case  did  not  err  in  instructing 
the  Jury  that  if  "the  plaintiff  offered  to  the 
defendant  a  proper  proof  of  loss,  within  a 
reasonable  time,  under  all  th<B  circumstances 
of  the  case,  after  the  fire,  and  not  later  than 
60  days  prior  to  the  end  of  12  months  from 
the  date  of  the  fire,  then  they  are  instructed 
that  such  offer  was  in  full  time,  even  though 
it  was  made  more  than  60  days  after  the 
date  of  the  fire."  The  provision  of  the  policy 
is,  not  that  a  failure  to  furnish  proof  of 
loss  for  "60  days  after  the  fire"  shall  operate 
as  a  forfeiture,  but  that  "no  suit  or  action 
on  this  policy  for  the  recovery  of  any  claim 
shall  be  sustained  in  any  court  of  law  or 
equity  until  after  full  compliance  by  the  in- 
sured with  all  the  foregoing  requirements, 
nor  unless  commenced  within  12  months  next 
after  the  fire." 

Where  "no  forfeiture  Is  provided  for  in  case 
of  failure  to  furnish  proofs,  forfeitures  being 
stipulated  in  case  of  breach  of  other  re- 
quirements, or  furnishing  the  proofs  In  the 
specified  time  is  not  expressly  made  a  con- 
dition precedent  to  recovery,  the  great  ma- 
jority of  recent  decisions  hold  that  the  effect 
of  failure  to  furnish  them  is  merely  to  post- 
pone the  time  of  payment  to  the  specified 
time  after  they  are  furnished."  13  A.  &  BL 
Bncy.  L.  829,  and  authorities  cited. 

The  real  defense  relied  on  by  plaintiff  In 
error  is  that  the  terms  of  the  Iron-safe  clause, 
requiring  books  to  be  kept  clearly  and  plainly 
showing  a  complete  record  of  the  business 
transacted  by  defendant  in  error,  had  not 
been  complied  with. 

In  Prudential  Fire  Ins.  Co.  t.  Alley,  61  a 
B.  812,  recently  decided  by  this  court,  where 
the  Iron-safe  clause  in  the  policy  was  Identic^ 
ally  the  same  as  In  the  policy  sued  on  here.  It 
was  held  that  a  substantial  compliance  with 
that  clause  was  all  that  could  be  reasonably 
required.  In  that  case  the  insured,  to  sus- 
tain his  contention  that  he  had  complied 
with  the  iron-safe  clause,  Introduced  in  evi- 
dence, over  the  insurance  company's  ob- 
jection, an  Inventory  he  had  taken  a  short 
while  before  the  removal  of  his  business 
from  Gate  City,  Scott  county,  to  Appalachia, 
in  Wise  county,  at  which  last-named  place 
the  policy  of  Insurance  on  his  stodc  of  goods 
was  issued ;  two  books,  one  to  show  the  pur- 
chases and  the  other  the  sales  made  by  the 
insiured  while  doing  business  at  Appalachia ; 
and  certain  witnesses  to  explain  the  manner 
of  keeping  the  books.  The  book  of  purchases 
was  objected  to  because  it  did  not  give  the 
itema  or  articles  claimed  to  have  been  pur- 
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chased,  nor  show  that  they  were  such  articles 
as  were  covered  by  the  policy.  The  objection 
to  the  book  of  sales  was  that  It  fnmlBhed  no 
data  from  which  the  insurance  company  could 
tell  what  had  been  sold,  at  what  profit,  or 
for  what  price,  but  merely  purported  to  give 
the  cash  taken  in  each  day ;  and  it  was  fur- 
ther objected  that  the  books  introduced  did 
not  "clearly  and  plainly  present  a  complete 
record  of  the  business  transacted,  including 
all  purchases,  sales,  and  shipments  for  cash 
and  credit  from  the  date  of  the  Inventory,'* 
as  provided  by  the  policy. 

In  that  case,  as  in  this,  the  evidence  was 
conflicting  as  to  whether  or  not  the  agent 
issuing  the  policy  gave  the  insured  to  under- 
stand and  believe  that  the  Inventory  pro- 
ducied  by  him  was  a  sufficient  compliance 
with  the  provisions  of  the  policy;  and  upon 
the  question  whether  or  not  the  books  intro- 
duced were  a  substantial  compliance  with  the 
requirements  of  the  policy  the  opinion,  re- 
views the  most  recent  authorities  on  the  sub- 
ject, including  the  decisions  by  the  Supreme 
Court  of  the  United  States,  and  holds  that 
the  provisions  of  the  ircn-safe  clause,  under 
all  the  facts  and  circumstances  of  the  case, 
were  substantially  complied  with  by  the  in- 
sured. The  facts  and  circumstances  referred 
to  in  the  opinion  in  that  case  were  in  many 
respects  more  favorable  to  the  contention  of 
Insurer  with  reference  to  the  inventory  pro- 
duced and  the  books  kept  by  the  insured  than 
tbey  are  in  the  case  under  consideration. 

It  is  true  that  in  this  case  the  only  book 
kept  was  a  "yellow  book  on  inferior  manlUa 
paper,"  but  the  policy  did  not  inhibit  the  list 
of  sales  made  by  the  insured  being  kept  in 
such  a  book,  and  there  were  no  purchases 
made  by  him  between  the  issuance  of  the 
policy  and  the  fire  to  be  entered  and  kept 
As  we  have  observed,  the  only  sales  made  by 
the  insured  were  entered  on  this  book,  and  it 
was  in  this  book  that  the  inventory  made  be- 
fore the  policy  was  issued  appeared  and 
which  was  exhibited  to  the  agents  who  issued 
the  policy.  This  book  was  kept  in  the  iron 
safe,  and  was  produced  to  plaintiff  In  error's 
agent  after  the  fire,  who  examined  it  as  to 
the  inventory,  and  only  claims  that  his  at- 
tention was  not  called  to  the  entry  of  the 
two  sales.  The  entry  of  the  two  sales  was 
as  plainly  written  in  the  book  as  was  the 
inventory,  and  the  agent  who  examined  it 
after  the  fire,  if  he  did  not  see  the  entry, 
made  no  inquiry  as  to  sales,  and  it  is  not 
shown  that  the  insured  made  any  other  sales. 

The  fourth  assignment  of  error  relates  to 
the  action  of  the  court  in  modifying  instruc- 
tions Nos.  2  and  3,  and  in  refusing  instruc- 
tions Nos.  5  and  6,  offered  by  plaintiff  in 
error. 

Instruction  No.  2  is  as  follows:  •'The  Jury 
are  Instructed  that  under  the  terms  of  the  pol- 
icy of  insurance  on  which  this  action  is 
founded  It  was  the  duty  of  the  assured  to 
take  a  complete  itemized  inventory  of  the 
stoik  on  hand  at  least  once  in  each  calendar 
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year,  and  unless  such  inventory  had  been 
taken  within  12  calendar  months  prior  to 
the  date  of  the  policy  sued  on  in  tills  action 
it  was  the  duty  of  the  assured  to  take  such 
inventory  within  30  days  after  the  issuance  of 
said  policy ;  dud  if  the  Jury  believe  from  the 
evidence  that  the  list  of  the  property  contain- 
ed in  the  yellow  blank  book  submitted  in  evi- 
dence was  shown  to  the  agents  of  the  defend- 
ant company  at,  or  a  short  time  before,  the 
writing  of  the  said  policy,  and  it  was  then 
understood  between  the  parties  not  to  be  a 
sufficient  compliance  with  the  provisions  of 
said  policy  in  respect  to  the  inventory  therein 
required,  and  that  a  promise  was  then  made 
by  the  assured  to  make  a  new  inventory  cov- 
ering the  stock  embraced  in  the  policy,  and 
that  after  such  promise  and  understanding 
said  policy  was  written,  the  plaintiff  cannot 
recover  in  this  action,  unless  they  shall  find 
that  such  new  inventory  was  afterwards 
made  by  the  plaintiff  in  accordance  with  the 
provisions  of  said  policy." 

The  cliange  made  by  the  court  in  the  in- 
struction was  to  add  to  its  purport  and  mean- 
ing the  qualification,  "unless  the  insured  was 
told  by  the  agents  of  the  insurer  at  the  time 
the  Insurance  was  taken  that  the  inventory 
exhibited  to  them  was  sufficient"  The  ef- 
fect of  this  modification  was  to  tell  the  Jury 
that  If  plaintiff  in  error  (the  insurer)  regard- 
ed the  inventory  taken  July  21, 1902,  as  a  suf- 
ficiently "complete  itemized  inventory  of  the 
stock,"  and  on  the  strength  of  it  issued  the 
policy,  then  the  Jury  was  to  also  so  regard  it 
As  the  evidence  on  that  point  was  confiictlng, 
it  was  entirely  proper  to  modify  the  instruc- 
tion as  was  done;  otherwise,  it  would  have 
been  incomplete  and  calculated  to  confuse 
and  mislead  the  Jury. 

While  the  refusal  to  give  plaintiff  in  er- 
ror's instruction  No.  0  Is  complained  of  in  the 
assignment  of  error  under  consideration,  the 
objection  is  not  urged  in  the  argument  This 
instruction  told  the  Jury  that,  if  they  found 
from  the  evidence  that  defendant  in  error 
failed  to  make  proof  of  loss  within  60  days 
after  the  fire,  such  failure  barred  Ills  right 
of  recovery  in  this  action,  and  they  should 
find  for  plaintiff  in  error;  in  other  words, 
that  unless  there  had  been  a  literal  compli- 
ance with  the  requirement  of  the  policy  that 
proof  of  loss  should  be  furnished  by  the  in- 
sured within  60  days  after  the  fire  he  could 
not  recover  on  the  policy.  For  the  reasons 
already  stated  the  Instruction  was  rightly  re- 
fused. 

As  stated  in  the  petition  for  this  writ  of 
error,  the  modification  of  plaintiff  in  error's 
instruction  No.  3  and  the  refusal  of  its  in- 
struction No.  5  approach  so  closely  to  the 
crucial  question  in  the  case  that  they  may  be 
discussed  in  connection  with  the  refusal  of 
the  court  to  set  aside  the  verdict  and  grant  a 
new  trial. 

The  only  compliance  with  the  iron-safe 
clause  in  the  policy,  with  reference  to  keep- 
ing "a  set  of  books,"  etc,  was  the  memoran* 
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dmn  In  the  Eunall  "yellow  blank  book  on  in- 
ferior manilla  paper,"  in  these  words: 

"Sept  30th,  1902. 

"Sept  30.    By  one  coffin,  Waters,    $7.50. 

"Nov.  14.    By  one  casket,  Rennels,  $22.00.'* 

This  book,  as  has  been  remarked,  was  kept 
in  the  iron  safe  and  produced  after  the  fire, 
and  while  defendant  in  error  had  another 
book,  spoken  of  as  a  ledger,  in  which  he  made 
entries  of  certain  business  transactions  with 
customers,  and  which  was  kept  in  his  desk 
and  lost  in  the  fire,  it  is  not  pretended,  so 
far  as  this  record  discloses,  that  he  made 
a  single  purchase  as  an  addition  to  his  stock 
of  coffins,  etc.,  covered  by  the  policy,  or  made 
any  sales  not  entered  in  the  "yellow  blank 
book.*'  Yet  plaintiff  in  error  sought  to  have 
the  Jury  instructed  that  as  a  matter  of  law 
defendant  in  error  had  not  complied  with  the 
iron-safe  clause,  and  therefore  could  not  re- 
cover in  this  action. 

Nor  is  it  shown,  or  attempted  to  be  shown, 
by  any  evidence  in  the  cause,  that  the  loss 
of  the  ledger,  which  was  burned,  operated 
Injuriously  to  the  plaintiff  In  error.  It  con- 
tained no  entry  of  transactions  essential  to 
an  understanding  of  what  ha^  been  the  busi- 
ness transactions  by  defendant  in  error  as 
an  undertaker. 

Three  questions  were  submitted  to  the  jury: 
The  first  was  as  to  whether  or  not  the  in- 
ventory taken  by  defendant  in  error  July 
21, 1902,  was  regarded  by  the  agents  of  plain- 
tiff in  error  as  sufficient,  and  they  gave  the 
defendant  in  error  to  so  understand;  second, 
whether  there  had  been  a  substantial  com- 
pliance with  the  requirement  of  the  policy 
as  to  proof  of  loss;  and,  third,  whether  or 
not  the  memorandum  of  sales  made  by  de- 
fendant in  error  in  the  "yellow  blank  book," 
between  the  date  of  the  policy  and  the  fire, 
was  a  substantial  compliance  with  the  iron- 
safe  clause. 

With  reference  to  the  first  question,  while 
the  agents  of  plaintiff  in  error  who  solicited 
the  insurance  and  issued  the  policy  testified 
that  the  inventory,  when  submitted  to  them, 
was  not  recognized  and  admitted  to  be  a 
sufficient  compliance  with  the  terms  of  the 
policy  with  respect  to  the  inventory  there- 
in required,  the  defendant  in  error  testified 
to  the  contrary,  and  the  jury  chose  to  be- 
lieve him,  which  is  conclusive  of  that  ques- 
tion; the  case  being  heard  here  as  upon  a 
demurrer  to  evidence. 

As  to  the  second  question,  while  the  notice 
to  plaintiff  in  error  as  to  the  loss,  which  was 
total,  was  informal,  its  agents  appeared  on 
the  ground  to  ascertain  the  facts  as  to  the 
fire,  etc.,  and  negotiations  followed  with 
reference  to  the  payment  of  the  loss,  the 
plaintiff  in  error  taking  no  steps  towards 
the  payment  thereof;  and  when  Kern,  the 
attorney  for  defendant  in  error,  presented  to 
the  general  agent  of  plaintiff  in  error  a 
formal  proof  of  the  loss  in  October,  1903, 
the  latter  did  not  point  out  any  defects  in 
the  proof   offered,   but  clearly  indicated   a 


purpose  to  contest  the  right  of  defendant  in 
error  to  recover  on  his  policy  by  reason  of 
his  failure'  to  comply  with  the  iron-safe 
clause  as  to  the  books  he  was  required  to 
keep.  Under  these  circumstances,  the  jury 
was  warranted  in  finding,  either  that  there 
had  been  a  waiver  as  to  proof  of  loss,  or 
that  there  had  been  a  substantial  compliance 
with  the  requirement  of  the  policy  in  that 
respect 

The  question  whether  or  not  there  had 
been  a  substantial  compliance  with  the  iron- 
safe  clause  with  reference  to  the  books  ' 
required  by  the  policy  to  be  kept  was  sub- 
mitt^  fairly  to  the  Jury  on  the  instructions 
given,  which  told  the  Jury  what  was  the  le- 
gal effect  of  the  failure  to  keep  such  books, 
and  then  left  it  to  the  jury  to  say  whether  or 
not  such  books  were  kept  in  point  of  fact 
What  was  required  was  "a  complete  record 
of  business  transacted,  including  all  pur- 
chases, sales,  and  shipments,  both  for  cash 
and  credit,  from  date  of  inventory  *  •  * 
and  during  the  continuance  of  the  policy." 
It  was  not  required  that  the  record  of  sales 
should  show  at  what  price  sold,  whether  for 
cash  or  on  time ;  nor  was  it  required  that  the 
book  or  books  show  whether  the  sales  were 
for  cash,  or  on  credit,  but  only  that  there 
should  be  a  complete  record  of  the  business 
transacted,  etc.,  and,  whether  a  sale  was 
for  cash  or  on  credit,  it  was  to  be  entered 
as  a  sale.  Nor  did  the  policy  inhibit  the 
list  of  sales  being  kept  in  a  "yellow  book 
of  inferior  manilla  paper."  There  had  been 
no  purchases,  and  only  two  coffins  sold,  and 
these  sales  were  listed  in  the  same  book 
with  the  inventory  made  before  the  policy 
was  issued,  exhibited  to  the  agents  who 
agreed  to  issue  the  policy.  That  this  hook 
was  kept  in  the  iron  safe  and  exhibited 
after  the  fire  is  not  denied.  Let  us  suppose 
that  there  had  been  neither  a  sale  nor  a  pur- 
chase by  the  insured  between  the  issuance  of 
the  policy  and  the  fire;  could  the  insurer 
have  avoided  the  payment  of  the  loss  on  the 
ground  that  the  iron-safe  clause  had  been 
violated?    Certainly  not 

The  opinion  in  Prudential  F.  Ins.  Go.  v. 
Alley,  supra,  quotes  from  the  opinion  of  the 
Supreme  Court  of  the  United  States  in  L. 
&  L.,  etc.,  Ins.  Co.  v.  Kearney,  180  U.  S.  132, 
21  Sup.  Ot  826,  45  L.  Ed.  460,  as  follows: 
"Turning,  now,  to  the  words  of  the  policies 
in  suit,  what  is  the  better  and  more  reason- 
able interpretation  of  those  provisions,  so 
far  as  they  relate  to  the  issues  in  this  case? 
The  covenant  and  agreement  to  keep  a  set  of 
books  showing  a  complete  record  of  business 
transacted,  including  all  purchases  and  sales, 
both  for  cash  and  credit  together  with  the 
last  inventory  of  said  business,  should  not 
be  interpreted  to  mean  such  books  as  would 
be  kept  by  an  expert  bookkeeper  or  account- 
ant in  a  large  business  house  in  a  great  city. 
That  provision  is  satisfied  if  the  books  kept 
were  such  as  would  fairly  show  to  a  man  of 
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ordinary  Intelligence  'all  purchases  and  sales, 
both  for  cash  and  credit' " 

In  Prudential  F.  Ins.  Ck>.  v.  Alley,  supra, 
referring  to  the  books  kept  by  the  insured, 
the  opinion  says:  •'While  the  book  of  pur- 
chases does  not  give  an  Itemized  statement 
of  all  goods  purchased  after  the  inventory 
was  taken,  it  does  show  the  amount  of  each 
bill  of  goods  purchased,  when,  and  from 
whom.  Neither  does  the  book  of  sales  give 
an  itemized  statement  of  the  goods  sold, 
but  it  does  give,  with  a  few  exceptions  which 
are  satisfactorily  explained,  the  amount  of 
each  day's  sales.  It  clearly  appears  that 
no  goods  were  sold  or  authorized  to  be  sold 
by  the  insured  upon  credit,  and  that  such 
goods  as  were  sold  without  being  paid  for 
hj  the  purchaser  were  treated  as  cash 
sales  on  the  book  of  sales  and  accounted  for 
as  cash  by  the  clerk  who  sold  them."  There 
it  was  held  that  the  provisions  of  the  iron- 
safe  clause,  under  all  the  circumstances  of 
the  case,  were  substantially  complied  with. 
In  other  words,  while  the  books  under  con- 
sideration were  not  kept  as  books  would  be 
kept  by  "an  expert  bookkeeper  or  accountant 
In  a  large  business  house  in  a  great  city," 
such  bookkeeping  was  not  to  be  expected  of 
a  storekeeper  in  a  little  mining  town,  and. 
If  the  Insurer  expected  it,  it  ought  to  have 
said  so  in  plain  language;  that  where  a 
record  of  the  sales  and  purchases  in  a 
business  is  so  kept  as  of  itself  to  show  the 
business  transacted,  or  where  with  explana- 
tion as  to  the  entries  it  shows  the  business 
transacted,  such  a  record  is  a  substantial 
compliance  with  the  iron-safe  clause  of  an 
insurance  policy. 

The  reasoning  upon  which  the  conclusion 
Is  reached  is  obvious.  The  object  of  the 
iron-safe  clause  is  to  protect  the  insurer 
against  fraud  by  requiring  that  in  case  of 
the  destruction  of  the  property  the  insured 
will  furnish  a  set  of  books  which  will  present 
clearly  and  plainly  a  complete  record  of  the 
business  he  has  transacted  while  the  policy 
was  in  force,  and,  if  the  compliance  with  the 
requirement  be  sufficient  to  protect  the  in- 
surer against  fraud,  it  is  all  that  can  be  rea- 
sonably required;  otherwise,  a  Just  liability 
on  the  insurer  might  in  many  cases  be  avoid- 
ed by  the  defense  that  the  requirement  had 
not  been  literally  complied  with,  although 
it  was  not  stipulated  wliat  system  of  book- 
keeping was  to  be  employed  by  the  insured, 
and  no  harm  whatever  liad  come  to  the  in- 
surer by  reason  of  the  iron-safe  clause  not 
having  been  literally  complied  with. 

The  courts,  in  construing  policies  of  in- 
surance, do  not  look  for  grounds  of  forfeiture, 
but  rather  incline  to  shut  their  eyes  to  them. 
L.  F.  Ins.  CJo.  V.  West,  76  Va.  575,  44  Am.  Rep. 
177. 

As  said  by  this  court  in  Ga.  H.  Ins.  Go. 
T.  Bartlett,  91  Va.  305,  21  S.  B.  476,  50 
Am.  St  Rep.  832 :  "These  insurance  policies 
abound  with  innumerable  stipulations,  for- 
ffiitores,  and  provisions,  hard  to  understand 


and  difficult  of  performance,  and  it  Is  a  well« 
settled  rule  that  they  must  be  strictly  con- 
strued against  the  insurer,  and  liberally  in 
favor  of  the  insured." 

We  do  not  appreciate  the  force  of  the  con- 
tention that  "the  doors  of  fraud  are  thrown 
wide  open"  and  the  "moral  hazard"  greatly 
increased,  because  the  insured  in  this  case, 
a  village  undertaker,  kept  the  list  of  his 
two  sales  from  his  stock  of  goods  insured 
in  a  "yellow  blank  book,"  which  he  kept  in 
his  safe  and  produced  after  the  fire,  instead 
of  keeping  another  and  different  "set  of 
books,"  in  which  the  two  sales  were  listed, 
when  the  latter  course  would  have  present- 
ed no  more  "clearly  and  plainly  a  complete 
record  of  the  business  transacted"  than  the 
book  he  kept  and  produced. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  judgment  of  the  circuit  court  should 
be  affirmed. 


a04  Va.  699) 

TERRY  et  al.  v.  McOLUNG  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
23,  1905.) 

1.  Highways  —  Establishhxnt— Jubisdio- 
TioN  —  Repeal  of  Statute  —  Eftegt  on 
Pending  Pbocebdings. 

Under  Act  Feb.  3,  1888  (Acts  1887-«8,  p. 
68,  c.  58),  depriving  the  county  court  of  High- 
land county  of  all  jurisdiction  in  road  cases 
and  conferring  the  same  on  the  board  of  super- 
visors, and  which  contains  no  saving  clause 
providing  for  the  transfer  of  pendine  cases  to 
such  board,  where  no  final  order  establishing  a 
road  as  applied  for,  and  from  which  an  appeal 
would  lie,  was  made,  and  while  the  matter  was 
in  fieri  and  undetermined,  said  act  was  passed, 
the  proceedings  lapsed  with  the  repeal  of  the 
statute  under  which  they  were  instituted. 

2.  SAia>--WHAT  Constitutes  Road—Width 
— Statutobt  Pbo visions. 

Va.  Ck>de  19(H,  p.  2061,  S  8878,  relatinsr  to 
offenses  concerning  highways,  etc.,  provides: 
"In  this  chapter  the  word  'road'  shall  be  con- 
strued to  mean  any  turnpike,  state  road,  or 
county  road."  Section  944a  (2),  p.  440,  Va. 
Oode  1904,  authorizing  the  board  of  supervisors 
of  any  county  to  appoint  viewers  to  examine 
and  report  on  the  expediency  of  establishing 
any  new  road,  etc.,  provides  that  every  road  shall 
be  30  feet  wide  and  that  the  grade  of  no  road 
hereafter  located  shall  exceed  four  degrees  at 
any  one  point,  unless  the  said  board  order  a 
different  width  or  grade.  Held^  that  the  au- 
thority conferred  by  the  latter  section  to  order 
a  different  width  in  establishing  new  roads 
is  for  the  purpose  of  enabling  the  tribunal 
charged  with  that  duty  to  meet  the  exigencies 
of  exceptional  cases,  and  must  be  exercised  sub- 
ject to  the  implied  limitation  that  the  character 
of  the  way  as  a  "road"  shall  be  maintained,  and 
hence  the  county  court  had  no  jurisdiction  to 
establish  a  bridle  way  '*for  horseback  travel." 
8.  Same— Obstbuction  of  Road  by  Land- 
owNEBS— Injunction. 

Where  the  county  authorities  had  never 
recognized  a  proposed  route,  along  which  the 
county  court,  acting  without  jurisdiction,  had 
directed  the  opening  of  a  road  "for  horseback 
travel,"  as  a  public  road,  nor  made  any  ap- 
propriation for  its  location,  construction,  or 
maintenance,  and  the  proceedings,  so  far  as  the 
public  were  concerned,  had  to  all  intents  and 
purposes  been  abandoned  jears  before  the  Id- 
stitution  of  a  suit  to  enjom  the  owners  of  the 
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lands  over  which  the  path  passed  from  obstruct- 
ing the  same,  no  legal  ground  for  the  relief 
prayed  existed. 

4.  SAXB— USBB— Rkvooabia    Licbnbi. 

The  mere  user  of  a  road  by  the  public,  for 
however  long  a  time,  will  not  constitute  it  a 
public  road,  as  a  mere  permission  to  the  public 
by  the  owner  of  land  to  pass  over  a  road  there- 
on is,  without  more,  to  be  regarded  as  a  mere 
license,  revocable  at  pleasure. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Highways,  SS  1,  6,  10.] 

5.  DBDIOATION -— HtGHWAY— ACCEFTANCX     BT 

County  Goubt— Negessitt  fob. 

A  road  dedicated  to  the  public  must  be 
accepted  by  the  county  court  on  its- records  be- 
fore it  can  be  a  public  road. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Dedication,  §§  69,  70.] 

Appeal  ftom  Glrcait  Ctourt,  Highland 
Oounty. 

Bill  by  L.  M.  McOlnng  and  another  against 
A.  J.  Terry  and  others.  From  a  decree  per- 
petuating a  preliminary  injunction  restrain- 
ing them  from  obstructing  an  alleged  road, 
respondents  appeal.    Reversed. 

A.  a  Braxton  and  O.  P.  Jones  &  Son,  for 
appellants.  J.  &  B.  Bumgardner,  for  appel- 
lees. 

WHITTLE,  J.  This  appeal  la  from  a  de- 
cree perpetuating  a  preliminary  injunction 
upon  a  bill  filed  by  the  appellees  to  enjoin 
the  appellants  from  obstructing  an  alleged 
public  road  in  Highland  county,  leading  from 
Big  Valley,  across  Jack  Mountain,  to  Bull- 
pasture  Valley.  The  appellee  McClung,  who 
is  the  moving  spirit  in  the  litigation,  owns 
two  farms  located  nearly  opposite  to  each 
other  in  these  valleys,  upon  one  of  which  he 
resides,  while  the  other  is  used  chiefly  for 
grazing  purposes.  There  is  no  road  crossing 
Jack  Mountain  between  the  Staunton  & 
Parkersburg  pike  on  the  north  and  Muddy 
Run  Pass  on  the  south,  a  distance  of  more 
than  20  miles;  but  between  those  thorough- 
fares the  mountain  is  traversed  by  three 
bridleways,  or  driftways,  which,  by  tacit 
permission  of  the  proprietors  of  the  lands 
over  which  they  pass,  have  been  used  by  the 
people  of  the  neighborhood  and  others  for 
many  years  as  passways,  and  occasionally 
for  driving  cattle  and  sheep  across  the  moun- 
tain from  one  valley  to  the  other. 

This  was  the  condition  of  affairs  in  the 
year  1883,  when  proceedings  were  instituted 
in  the  county  court  to  establish  a  public  road 
along  one  of  these  ways  between  the  points 
indicated.  The  proceedings  cover  the  period 
from  August,  1883,  to  November,  1886,  and 
are  evidenced  by  eight  orders  of  the  county 
court  They  were  to  the  last  degree  irregu- 
lar, and  failed  to  comply  with  the  require- 
ments of  the  statute  in  many  essential  par- 
ticulars; but  since  we  are  of  opinion  that 
none  of  the  orders  of  the  county  court  es- 
tablishes a  "road,"  within  the  meaning  of 
the  statute,  It  is  unnecessary  to  notice  in  de- 
tail mere  Irregularities  of  procedure. 

The  county  court  undertook  to  deal  with 


the  route  in  sections,  and  the  only  order 
which  can  be  fairly  said  to  establish  any 
part  of  it  directs  the  opening  of  the  two 
middle  divisions  'for  horseback  travel  in  - 
such  manner  as  to  preserve  the  location.'* 
But  there  has  never  been  a  final  order,  es- 
tablishing the  road  as  applied  for,  from 
which  an  appeal  would  lie  (R.  F.  &  P.  R.  Go. 
V.  Johnson,  99  Va.  282,  38  S.  E.  195),  and 
while  the  matter  was  in  fieri  and  Unde- 
termined the  act  of  February  3,  1888,  was 
passed,  which  deprived  the  county  court  of 
Highland  county  of  all  jurisdiction  in  road 
cases,  and  conferred  that  jurisdiction  upon 
the  board  of  supervisors  (Acts  1887-88,  p.  68, 
c.  58).  The  act  contains  no  saving  clause 
providing  for  the  transfer  of  pending  cases 
to  the  board  of  supervisors,  and  therefore, 
upon  familiar  principles,  these  proceedings 
lapsed  with  the  repeal  of  the  statute  by 
whose  authority  they  were  instituted,  and 
were  never  afterwards  renewed  before  the 
board  of  supervisors.  Dulin's  Case,  91  Va. 
718,  20  S.  B.  821 ;  Yeaton  v.  U.  S.,  5  Cranch. 
283,  3  L.  Ed.  101;  Insurance  Co.  v.  Richie,  5 
Wall.  644,  18  L.  Ed.  640;  Assessor  v.  Os- 
borne, 9  Wall.  575,  19  L.  Ed.  748;  Railroad 
Co.  V.  Grant  98  U.  a  398.  401,  25  L.  BdL  231; 
South  Oarolina  t.  GaiUard,  101  U.  S.  433,  25 
L.  Ed.  937;  Todd  v.  Landry,  12  Am.  Dec 
479,  note  pages  480,  481 ;  Hunt  v.  Jennings, 
33  Am.  Dec.  466;  Sedgwick  on  Constr.  Stat. 
(2d  Ed.)  p.  108,  note  A,  and  pages  111,  112. 

It  also  appears  that  the  only  provision  made 
to  remunerate  any  landowner  for  property 
proposed  to  be  taken  for  public  use  is  found 
in  the  last  order  of  the  county  court,  which 
certifies  to  the  board  of  supervisors  $100  as 
just  compensation  to  one  of  the  proprietors 
for  a  change  in  the  location  of  the  proposed 
road  on  his  premises;  but  even  that  allowance 
the  board  of  supervisors  declined  to  make  un- 
til the  road  should  be  completed  the  entire 
distance  at  least  five  feet  wide  and  not  to 
exceed  five  degrees  in  grade  at  any  point — 
conditions  which  were  never  complied  witli, 
and  the  order,  by  its  terms,  stood  revoked. 

The  word  "road,"  in  its  generic  sense, 
means  all  kinds  of  ways,  whether  they  be 
carriageways,  driftways,  bridleways,  or  foot- 
ways; but  in  the  narrower  statutory  use  of 
the  term  in  this  state  it  signifies  a  turnpike, 
state  road,  or  county  road,  and  contemplates 
a  suitable  way  in  width  and  grade  for  the 
convenient  passage  of  vehicles.  Va.  Oode 
1904,  p.  2061,  S  3878. 

As  early  as  October,  1748  (22  Geo.  II),  an 
act  was  passed  by  the  General  Assembly,  to 
take  effect  June  10,  1751,  prescribing  30  feet 
as  the  standard  <vidth  for  public  roads,  and 
that  requirement  has  been  adhered  to  in  the 
general  statutes  of  the  state  down  to  the 
present  time.  3  Hen.  St  pp.  392-394,  c.  39 ; 
6  Hen.  St  pp.  64,  65,  c.  28;  Va.  Code  1904, 
p.  440,  §  944a  (2). 

The  authority  conferred  by  the  last-men- 
tioned section  to  order  a  different  width  In 
establishing  new  roads  la  for  the  purpose 
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of  enabling  the  trlbnnal  charged  with  that 
duty  to  meet  the  exigencies  of  exceptional 
cases.  It  has  never,  however,  been  con- 
strued as  warranting  the  establishment  of  a 
way  of  Inferior  dignity  to  a  "road,"  and  must 
be  exercised  subject  to  the  Implied  limitation 
that  the  character  of  the  way  as  a  "road** 
shall  be  maintained.  Ck)n8equently,  in  the 
absence  of  special  statutory  authority,  the 
action  of  the  county  court  In  thus  attempt- 
ing to  establish  a  bridleway  "for  horseback 
travel**  was  plainly  In  excess  of  its  Juris- 
diction and  void. 

Accordingly  It  has  been  held  by  the  Su- 
preme Court  of  Missouri,  in  Hughes  v.  Mer- 
mod»  25  S.  W.  891,  in  construing  a  statute 
of  that  state  which  declares  that  a  public 
road  should  be  ''not  less  than  thirty  nor 
more  than  sixty  feet  wide,  to  be  determined 
by  the  county  court,  according  to  the  utility 
and  necessity  of  such  road,"  that  the  county 
court  had  no  Jurisdiction  to  establish  a  road 
outside  the  discretionary  limits  fixed  by  stat- 
ute. 

The  county  authorities  have  never  recog- 
nized the  proposed  route  as  a  public  road, 
nor  made  any  appropriation  for  its  location, 
construction,  or  maintenance;  and  the  pro- 
ceedings, so  far  as  the  public  are  concerned, 
had  to  all  intents  and  purposes  been  finally 
abandoned  years  before  the  institution  of 
this  suit  in  1900.  It  cannot  be  that  this 
abortive  attempt  on  the  part  of  the  appellees 
to  convert  a  bridleway  into  a  public  road 
furnishes  any  legal  ground  for  the  injunctive 
relief  accorded  to  them  by  the  decree  appeal- 
ed from. 

The  remaining  contentions  of  appellees, 
namely,  that  there  has  been  a  dedication  of 
the  road  to  the  public,  or  else  that  they 
have  acquired  a  private  right  of  way  along 
its  route,  are  also  unsustained.  The  law  on 
the  subject  is  well  settled  that  "the  mere 
user  of  a  road  by  the  public,  for  however 
long  a  time,  will  not  constitute  'a  public 
road;  that  a  mere  permission  to  the  public 
by  the  owner  of  land  to  pass  over  a  road 
upon  it  is,  without  more,  to  be  regarded  as 
a  license,  and  revocable  at  the  pleasure  of 
the  owner ;  that  a  road  dedicated  to  the  pub- 
lic must  be  accepted  by  the  county  court 
upon  its  records  before  it  can  be  a  public 
road."  Com.  v.  Kelly,  8  Grat  682,  and  note 
Va.  Rep.  Anno.;  Harris'  Oase,  20  Orat.  833; 
Talbott  V.  R.  &  D.  R.  Oo.,  81  Grat  688; 
Gaines  v.  Merryman,  95  Va.  660,  29  a.  E 
73& 

With  respect  to  what  Is  requisite  to  con- 
stitute a  private  easement,  it  has  been  held 
'that  the  use  and  enjoyment  of  what  is 
claimed  must  have  been  adverse,  under  a 
claim  of  right,  exclusive,  uninterrupted,  and 
with  the  knowledge  and  acquiescence  of  the 
owner  of  the  estate  in,  over,  or  out  of  which 
the  easement  prescribed  for  is  claimed." 
Washburn  on  Easements  and  Servitudes  (4th 
Ed.)  p.  150;   Gaines  v.  Merryman,  supra; 


Reid  V.  Gamett,  101  Va.  47,  43  S.  B.  182. 

The  matters  of  estoppel  relied  on  in  this 
connection,  such  as  the  payment  of  money 
by  McClung  for  work  done  upon  certain  sec- 
tions of  the  route,  and  the  like,  do  not  ap- 
ply to  all  the  proprietors,  and  the  record 
fails  to  disclose  that  the  appellees  have  been 
thereby  induced  to  injuriously  alter  their 
position  in  any  particular  with  regard  to  the 
controversy.  Without  prolonging  this  opin- 
ion, therefore,  to  enter  upon  a  specific  dis- 
cussion of  tlie  evidence,  it  Is  only  necessary 
to  observe  that  it  falls  far  short  of  estab- 
lishing any  of  the  foregoing  assertions. 

It  follows  from  what  has  been  said  that 
the  decree  appealed  from  1b  erroneous,  and 
must  be  reversed ;  and  this  court  will  enter 
such  decree  as  the  circuit  court  ought  to 
have  entered. 


(104  Vft.  6U) 
BRYAN    V.    AUGUSTA   PERPETUAL 
BUILDING   &   LOAN   00. 

(Supreme  Oourt  of  Appeals  of  Ylrfinla.    Nov. 
^,  1905.) 


23, 

1.  Advxbsx  Possession— Dxfbcts  in  Titlb. 

Defects  in  a  person's  title  to  land  are  cured 
by  lapse  of  time,  where  he  has  been  In  the  nn- 
Intermpted,  honest,  and  adverse  possession  of 
the  land  under  color  of  title  for  over  25  years. 

2.  buildino  and  loan  assooiation— usttbt 
—Statutory  Pbovisions. 

A  sobscriber  for  27  shares  of  stock  of  a 
building  association,  of  the  par  value  of  $100 
each,  TOrrowed  of  the  association  $2,700,  se- 
cured by  the  stock  and  a  deed  of  trust.  The 
subscriber  agreed  to  pay,  until  the  stock  was 
paid  up.  Interest  in  quarterly  installments  of 
$40.50  each  and  quarterly  dues  of  $225  each. 
HeZd,  that  the  contract  was  not  usurious,  under 
Acts  1893-94,  p.  660,  c.  516  [Va.  Code  1904, 
p.  614,  §  llSOaa],  authorizing  building  associa- 
tions to  fix  the  bonus  at  which  they  wul  dispose 
of  the  money  in  their  treasury  and  lend  to  any 
member  to  the  value  of  any  shares  held  by  blm 
less  the  bonus. 

Appeal  from  Corporation  Court  of  Staun- 
ton. 

Suit  by  B.  M.  Pendieton,  trustee  of  R.  H. 
Seamen  and  others,  against  the  Augusta 
Perpetual  Building  &  Loan  Company  and 
others.  From  decrees  subjecting  the  lands 
of  L.  S.  Bryan  to  sale  to  satisfy  liens  he  ap- 
peals.   Affirmed. 

L.  S.  Bryan  subscribed  for  27  shares  of  the 
stock  of  the  Augusta  Perpetual  Building  & 
Loan  Company,  of  the  par  value  of  $100,  and 
at  the  same  time  borrowed  from  the  com- 
pany $2,700,  and  agreed  to  pay  to  it,  in  the 
manner  prescribed  by  its  charter,  constitu- 
tion, and  by-laws,  until  such  time  as  the 
shares  of  stock  should  be  paid,  interest  in 
quarterly  installments  of  $40.50  each  and 
"monthly  dues"  on  said  shares  of  ^  $225 
each.  The  words  "monthly  dues"  were  a 
a  mistake,  and  "quarterly  dues"  were  meant 

Q.  D.  Letcher  and  Curry  &  Glenn,  for  ap- 
pellant   Kerr  &  Kerr,  for  appellea 
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WHITTLE,  J.  This  suit  was  instituted 
by  creditors  of  the  appellant,  whose  debts 
are  secured  by  a  deed  of  trust  on  the  land  in 
controversy,  to  enjoin  a  sale  of  the  property 
under  a  prior  deed  of  trust  for  the  benefit  of 
the  appellee,  on  the  grounds  that  the  title 
thereto  is  under  a  cloud,  which  it  is  insisted 
ought  to  be  removed  before  sale,  and  that  the 
debt  of  the  appellee  is  usurious. 

The  cause  was  thrice  referred  to  a  com- 
missioner in  chancery,  whose  findings  were 
adverse  to  both  contentions;  and  from  de- 
crees confirming  those  reports,  and  subject- 
ing the  land  to  sale  to  satisfy  liens,  this 
appeal  was  allowed. 

It  appears  that  the  alleged  clouds  upon 
appellant's  title  are  imaginary,  rather  than 
real.  But,  even  if  the  supposed  defects  had 
existed  originally,  they  have  long  since  been 
cured  by  lapse  of  time;  appellant  having  been 
In  the  uninterrupted,  honest,  and  adverse 
possession  of  the  land,  under  color  of  title, 
from  the  year  1877  to  the  present  time. 

With  regard  to  the  second  contention:  On 
May  22, 1894,  Bryan  subscribed  for  27  shares 
of  the  capital  stock  of  the  appellee  company, 
of  the  par  value  of  $100  each,  and  at  the 
same  time  borrowed  of  the  company  $2,700, 
partly  on  the  credit  of  the  stock  and  with  the 
deed  of  trust  in  question  as  additional 
security. 

In  the  state  of  law  prior  to  March  1,  1894, 
the  exactions  demanded  by  the  contract 
would  doubtless  have  rendered  the  trans- 
action usurious.  Grabtree  v.  Old  Dom.  Bldg. 
&  L.  Ass'n,  95  Va.  670,  29  S.  B.  741,  64  Am. 
St.  Rep.  818.  But  on  that  day  an  act,  en- 
titled "An  act  to  define  the  power  and 
limitations  of  building  and  loan  associations," 
was  passed  by  the  Legislature,  legalizing  such 
contracts,  and  this  loan  comes  within  its 
provisions.  Acts  1893-^,  p.  560,  c.  516  [Va. 
Code,  1904,  p.  614,  S  llSOaa]. 

In  Smoot  V.  Peoples  Perpetual  Bldg.  &  L. 
Ass'n.  95  Va.  686.  29  S.  B.  746,  41  L.  R.  A. 
589,  It  was  held  that  "it  is  within  the  power 
of  the  Legislature  to  designate  what  trans- 
actions shall  be  subject  to,  and  what  shall 
be  exempt  from,  the  influence  of  the  laws 
against  usury.  It  may  take  away  the  de- 
fense of  usury,  or  it  may  remove  a  disability 
to  contract  which  It  had  previously  Imposed; 
and,  though  a  court  cannot  by  charter  create 
a  corporation  with  power  to  make  contracts 
contrary  to  the  usury  laws,  the  Legislature 
may.  In  the  case  in  Judgment,  the  legisla- 
tive enactment  has  rendered  valid  contracts 
which  were  previously  usurious,  and  this  is 
a  valid  exercise  of  power." 

There  were  other  assignments  of  error,  but 
they 'were  either  expressly  abandoned,  or  not 
pressed  in  argument,  and,  being  without 
merit,  do  not  require  further  notice. 

The  decrees  are  plainly  right,  and  must  be 
affirmed. 


(104  Va.  8W) 

HATNES   V.   COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Dec. 
14,    190o.} 

1.  Bbibeby — Executive  Officers — Policemeh. 

A  police  officer  of  a  city  is  "an  executive 
officer,'^  within  Code,  §  3744,  providing  that,  if 
any  person  give  or  offer  any  gift  or  gratuity  to 
any  executive  officer  with  intent  to  influence 
his  act,  decision,  or  judgment  on  any  matter 
or  question  which  is  or  may  be  then  pending 
or  may  be  brought  before  him  In  his  official 
capacity^  shall,  on  conviction,  be  pimished,  etc. 
[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Cent  Dig.  Bribery,  S  8.] 

2.  Cbiminal    Law  —  Evidence  —  Other    Of- 
fenses. 

Where,  at  the  time  accused  was  prosecuted 
for  bribing  a  police  officer,  a  charge  was  pend- 
ing against  her  for  abducting  G.,  a  girl  under 
14  years  of  age,  it  was  error  to  permit  the 
state  to  prove  bv  G.  hi  the  bribery  case  mat 
she  had  been  given  whisky  to  drink  and  had 
had  intercourse  with  a  man  at  the  house  of 
accused  the  previous  night. 

3.  Same— Prejudice.  ^  ^  j.    ^ 

Where  accused  may  have  been  prejudicgl 
by  evidence  erroneously  admitted,  it  is  suffi- 
cient to  require  a  reversal  of  the  judgment, 
though  it  be  doubtful  whether  accused  was  m 
fact  prejudiced. 

[Ed.  Note.— For  cases  in  point,  see  voL  15, 
Cent  Dig.  Crhninal  Law,  t  3094.] 

Error  to  Hustings  Court  of  Richmond. 

Delia  Haynes  was  convicted  of  bribery,  and 
she  brings  error.    Reversed. 

Wise  &  Watkins,  for  plaintiff  in  error. 
The  Attorney  General,  for  the  Common- 
wealth. 

HARRISON,  J.  The  plaintiff  In  error  was 
convicted  in  the  hustings  court  of  the  city 
of  Richmond  of  the  statutory  crime  of  brib- 
ery. While  under  arrest  for  keeping  and 
maintaining  a  disorderly  house,  resorted  to 
for  immoral  purposes,  she  offered  John  H, 
Tyler,  a  police  oflicer  of  the  city  of  Bldi- 
mond,  $25  If  he  would  agree  to  drop  and 
dismiss  the  proceeding  against  her. 

The  indictment  was  found  under  section 
3744,  Code  1887  [Va.  Code  1904,  p.  2007], 
which  is,  so  far  as  material,  as  follows: 

"If  any  person  give,  offer  or  promise 
•  •  •  any  gift  or  gratuity  to  any  execu- 
tive, legislative,  or  judicial  officer,  •  •  • 
with  intent  to  Influence  his  act,  vote,  opinion, 
decision,  or  judgment,  on  any  matter,  ques- 
tion, cause  or  proceeding  which  la  or  may  be 
then  pending,  or  may  by  law  come  or  be 
brought  before  him  in  his  official  capacity,  he 
shall  upon  conviction  be  confined  in  the  peni- 
tentiary not  less  than  one  nor  more  than  ten 
years." 

It  la  contended  on  behalf  of  the  accused 
that  a  police  officer  Is  not  such  an  officer  aa 
was  contemplated  by  section  3744  of  the 
Code;  that  he  is  not  an  "executive,"  but  a 
purely  ministerial,  officer. 

A  policeman  Is  a  state  officer  (Burch  v. 
Hardwicke,  30  Grat  24,  32  Am.  Rep.  640); 
and  we  are  of  opinion  that  the  statute  was 
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designed  tx>  embrace  such  an  officer  within  its 
terms.  In  the  triple  classification  employed 
by  section  8744,  the  term  "execntlTe  officer" 
Is  not  Umlted  In  its  application  to  the  chief 
magistrate  of  the  commonwealth,  bat  em- 
braces as  well  inferior  execntiye  officers, 
whose  duties  are  for  the  most  part  minis- 
terial. 

In  Throop  on  Public  Officers,  t  23,  the  au- 
thor, quoting  from  Judge  Ck)oley,  says:  "The 
duties  imposed  upon  the  officer  are  supposed 
to  be  capable  of  classification  under  one  of 
these  heads,  the  legislative,  executive,  or  ju- 
dicial, and  to  pertain  accordingly  to  one  of 
the  three  departments  of  government  desig- 
nated by  those  names.  But  the  classification 
cannot  be  very  exact,  and  there  are  numerous 
officers  who  cannot  be  classified  at  all  under 
these  heads.  The  reason  will  be  apparent  If 
we  name  one  class  as  an  illustration.  Tax- 
ing officers  perform  duties  which  in  strictness 
are  neither  executive  nor  Judicial,  though 
in  some  particulars  they  must  execute  the 
orders  of  superiors,  and  others  they  Judge  for 
themselves  what  is  to  be  done;  but  some- 
times, also,  their  duties  partake  of  the  legis- 
lative. All  such  officers  are  usually  called 
administrative,  while  inferior  executive  offi- 
cers are  designated  ministeriaL" 

In  the  light  of  this  authority,  a  ministerial 
officer  is  an  executive  officer,  and  is  includ- 
ed within  the  class  embraced  by  that  term, 
though  he  may  be  regarded  as  an  inferior 
executive  officer.  A  policeman  is  not,  how- 
ever, a  purely  ministerial  officer.  His  gen- 
eral duties  are  defined  by  clause  1,  S  1017a, 
p.  1018,  Va.  Code  1904,  as  follows:  "The 
officers  and  privates  constituting  the  police 
force  of  the  cities  and  towns  of  the  common- 
wealth of  Virginia  shall  be,  and  they  are 
hereby,  Invested  with  all  the  power  and 
authority  which  now  belong  to  the  office  of 
constable  at  common  law  in  taking  cognizance 
of,  and  enforcing,  the  criminal  laws  of  the 
commonwealth,  and  the  ordinances  and  regu- 
lations of  the  city  or  town,  respectively,  for 
which  they  are  appointed  or  elected,  and  it 
shall  be  the  duty  of  each  and  every  one  of 
such  policemen  to  use  his  best  endeavors  to 
prevent  the  commission  within  the  said  city 
or  town  of  offences  against  the  laws  of  said 
commonwealth  and  against  the  ordinances 
and  regulations  of  said  city  or  town;  to  ob- 
serve and  Miforce  all  such  laws,  ordinances 
and  regulations;  to  detect  and  arrest  offend- 
ers against  the  same;  to  preserve  the  good 
order  of  said  city  or  town,  and  to  secure  the 
inhabitants  thereof  from  violence  and  the 
property  therein  from  Injury." 

Some  of  the  duties  here  prescribed  are 
ministerial,  but  many  of  them  are  in  a  high 
degree  executive.  It  is  the  chief  duty  of  a 
policeman  to  execute  the  laws  of  the  common- 
wealth, both  for  the  pimlshment  and  preven- 
tion of  crime;  Indeed,  his  most  important 
powers  and  duties  are  executive.  But,  if  his 
functions  be  regarded  as  chiefly  ministerial, 
he  comea  within  the  reason,  letter,  and  mean- 


ing of  the  statute,  which  makes  it  a  felony  to 
offer  a  bribe  to  any  executive  officer  of  the 
commonwealth  to  Influence  his  act;  for,  as 
already  said,  public  officers  whose  duties  are 
ministerial  are  included  under  the  bead  of 
"executive  officers."  It  cannot  be  supposed 
that  the  Legislature  intended  that  the  crime 
denounced  by  section  3744  of  the  Code,  could 
be  committed  with  Impunity  by  those  ex- 
ecutive officers  whose  duties  may  be  deflned 
as  being  chiefly  or  entirely  ministerial.  Such 
a  construction  would  exclude  from  the  opera- 
tion of  the  statute  a  large  number  of  the 
public  officers  of  the  commonwealth. 

Bills  of  exception  Nos.  1  and  2  are  to  the 
action  of  the  court  in  permitting  certain 
questions  to  be  asked  the  witness,  Alma  God- 
din,  and  answered  by  her,  against  the  protest 
of  the  prisoner. 

Alma  Goddin  was  14  years  old,  and  was 
one  of  two  small  girls  who  were  found  in 
the  house  of  ill  fame  kept  by  the  accused. 
This  witness  was  asked  and  answered  the 
following  questions: 

"State  whether  or  not  you  went  upstairs 
with  a  man. 

"Ans.  Yes,  sir ;  she  made  me  go  up  there. 

"You  say  they  gave  you  something  to  drink. 

"Ans.  Yes,  sir ;  after  I  got  up  there. 

"Tell  whether  the  man  had  intercourse 
with  yoUi  or  something  to  do  with  you,  on 
Thursday  night. 

"Ans.  Yes,  sir." 

The  indictment  in  this  case  was  for  the 
crime  of  bribery,  and  at  the  time  of  trial 
there  was  pending  against  the  accused  anoth- 
er proceeding,  charging  her  with  having  ab- 
ducted Alma  Goddin. 

It  is  a  well-settled  rule  of  law  that  the 
evidence  must  be  confined  to  the  matter  in 
issue.  The  facts  laid  before  the  Jury  must 
consist  exclusively  of  the  transactions  which 
form  the  subject  of  the  indictment;  for  it 
is  these  alone  that  the  prisoner  can  be  ex- 
pected to  have  come  prepared  to  answer. 
Trogdon  v.  Ck>mmonwealth,  31  Grat  862; 
Moore  v.  City  of  Richmond,  86  Va.  538, 
8  S.  B.  887. 

Evidence  of  collateral  facts  is  generally 
inadmissible,  because  it  tends  to  draw  away 
the  minds  of  the  Jury  from  the  point  in  is- 
sue, and  to  excite  prejudice  and  mislead 
them.  There  are  exceptions  to  this  rule, 
as  in  cases  where  the  intent  or  guilty  knowl- 
edge of  the  party  accused  is  a  material  Ingredi- 
ent in  the  issue  of  the  case.  In  such  cases 
collateral  facts — that  is,  other  acts  and  dec- 
larations of  a  similar  character — tending  to 
establish  such  intent  or  guilty  knowledge 
are  admissible,  provided  they  are  not  too 
remotely  connected  with  the  offense  charged. 
Trogdon's  Case,  supra;  Bottomley  v.  U.  S., 
1  Story,  135,  Fed.  Cas.  No.  1,688. 

The  collateral  fact  that  Alma  Goddin  had 
been  given  whisky  to  drink  and  had  had 
intercourse  with  a  man  at  the  house  of  the 
prisoner  the  previous  night  had  no  connection 
with  the  alleged  attempt  to  bribe  the  officer. 
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These  are  not  acts  of  a  similar  nature  or 
character,  and  they  do  not  tend  to  prove  that 
a  bribe  was  offered  with  intent  to  influence 
the  officer.  The  intent  to  Influence  the  act 
of  the  officer  bad  been  shown  by  clear  proof 
of  the  offer  of  $25  if  he  would  release  the 
accuse  and  drop  the  case,  and  the  intro- 
duction of  the  evidence  here  objected  to 
could  only  have  had  the  effect  of  prejudicing 
the  minds  of  the  Jury,  and  causing  them 
to  heighten  the  punishment  for  the  crime 
of  bribery  with  which  the  plaintiff  in  error 
stood  charged. 

If  the  accused  may  hare  been  prejudiced 
by  the  evidence,  even  though  it  be  doubtful 
whether  in  fact  she  was  so  or  not,  it  is 
sufficient  for  reversing  the  Judgment.  Trog- 
don's  Case,  supra. 

For  these  reasons  the  Judgment  of  the 
hustings  court  must  be  reversed,  the  verdict 
of  the  Jury  set  aside,  and  the  case  remanded 
for  a  new  triaL 

OARDWELL»  J.,  concurs  in  result 


a04  Va.  647) 

JOHNSTON'S  ADM'R  v.  MOORE  LIME  CO. 

(Supreme  Court  of  Appeals  of  Virginia^   Nov. 
23,    1905.) 

Master   akd   Sebvart  —  Negligsnce  —  Con- 
tbibutobt    nxgliqenos  —  questions    fob 

JUBY. 

Evidence  in  an  action  for  the  death  of 
an  employ^,  in  consequence  of  the  explosion  of 
the  throttle  valve  of  a  steam  engine  operated 
by  the  employ^,  examined,*  and  held,  that  the 
questions  of  the  employer's  negligence  and  the 
employe's  contributory  negligence  were  for  the 
Jury. 

[Ed.  Note^— For  cases  fai  pomt,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  Sj  1001,  10691 

Error  to  Circuit  Court,  Botetourt  County. 

Action  by  J.  Webster  Johnston's  adminis- 
trator against  the  Moore  Lime  Company. 
There  was  a  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

BenJ.  Etoden  and  W.  R.  Allen,  for  plain- 
tiff in  error.  James  L.  Shelton,  for  defend- 
ant in  error. 

KEITH,  P.  This  is  the  sequel  to  the  case 
of  Moore  Lime  Company  v.  Johnston's  Ad- 
ministrator, 103  Va.  84,  48  S.  E.  557.  We 
refer  to  that  opinion  for  a  discussion  of  the 
evidence  as  it  then  appeared  in  the  record. 
For  reasons  there  set  forth  the  case  was, 
upon  the  petition  of  the  Moore  Lime  Com- 
pany, reversed  and  remanded  for  a  new  trial. 
Upon  the  new  trial  there  was  a  demurrer  to 
the  evidence,  a  verdict  of  the  Jury  In  favor 
of  Johnston's  administrator,  and  a  Judgment 
upon  the  demurrer  in  favor  of  the  Moore 
Lime  Company;  and  the  proceedings  culmi- 
nating in  the  latter  Judgment  are  before  us 
for  review. 

Counsel  for  plaintiff  In  error  fully  concedes 
the  correctness  of  the  former  Judgment  of 
this  court,  and  the  conclusive  force  of  the 
reasoning  upon  which  it  was  based,  but  in- 


sists that  the  record  now  before  us  entitles 
his  client  to  a  recovery. 

After  a  careful  review  of  the  evidence,  we 
are  of  opinion  that  it  presents  a  case  which 
should  have  been  submitted  to  the  Jury,  both 
upon  the  question  of  the  negligence  of  the 
defendant  in  error  and  upon  the  all^ation  of 
contributory  negligence  on  the  part  of  plain- 
tiff in  error's  intestate. 

There  is  evidence  which  tends  to  prove 
that  upon  the  morning  of  the  accident  the 
young  man  whose  death  is  the  subject  of  this 
suit  had  gotten  up  steam  in  his  boiler,  that 
there  was  the  proper  gauge  of  water  in  the 
boiler,  that  the  steam  had  not  been  turned 
on  upon  the  machinery,  and  that  the  machin- 
ery and  no  part  of  it  had  been  put  in  motion; 
that  having  gotten  up  the  steam  and  while 
waiting  for  the  signal  to  turn  It  on,  he  had 
"cracked  the  valve" — ^that  Is  to  say,  he  had 
opened  it  slightly  so  that  the  water  which 
had  accumulated  in  it  from  the  preceding 
Saturday  might  gradually  escape;  that  it 
was  necessary  to  do  this,  and  that  It  was 
done  in  the  accustomed  manner.  It  appears 
that  the  accumulation  of  water  was  the  nec- 
essary result  of  the  condensation  of  the  steam 
which  was  in  the  pipes  on  the  preceding 
Saturday,  and  that  the  cold  weather  then 
prevailing  had  frozen  the  water  which  had 
thus  formed  in  the  throttle  valve,  by  reason 
of  which  it  cracked,  became  unsafe^  and 
burst  It  appears  that  the  engine  had  at  one 
time  been  provided  with  a  "drip  cock"  or 
"by-pass,"  which  had  been  removed  and  the 
hole  from  which  It  was  taken  filled  with 
an  Iron  plug;  that  with  this  drip  cock  In 
position  the  water  from  the  pipe  would  have 
been  drained  off,  no  ice  would  have  formed, 
and  the  valve  would  not  have  been  injured 
by  the  formation  of  ice.  It  further  appears 
that  it  would  not  have  been  safe  to  have 
"cracked  the  valve"  and  left  it  in  that  posi- 
tion, as  there  was  danger  of  starting  the 
machinery.  There  is  evidence  to  the  effect 
that  the  engine  in  use  by  the  Moore  Lime 
Company  prior  to  December,  1901,  was  equip- 
ped with  a  drip  cock;  that  about  that  date 
another  engine  was  put  In,  to  which  a  drip 
cock  was  also  attached  until  about  two  weeks 
before  the  accident;  that  during  the  two 
weeks  intervening  between  the  removal  of 
the  drip  cock  and  the  plugging  of  the  hole 
the  weather  was  not  so  cold  as  it  after- 
wards became;  and  that  it  turned  cold  on 
the  16th  or  16th  of  March,  and  was  very 
cold  Sunday  evening  and  Sunday  night 

Upon  these  facts,  considered  as  upon  a 
demurrer  to  evidence,  we  are  of  opinion  that 
the  verdict  should  not  have  been  disturbed. 
The  Jury  was  doubtless  of  opinion  that  the 
machinery  had  been  rendered  unsafe  by  the 
removal  of  the  drip  cock,  and  that  in  re- 
moving it  the  Moore  Lime  Company  had 
failed  in  Its  duty  to  exercise  that  reasonable 
care  to  provide  reasonably  safe  instrumen- 
talities which  the  law  imposes;  and  they 
were  further  of  opinion  that  the  change 
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which  rendered  the  throttle  valve  unsafe  did 
not  constitute  a  danger  so  open  and  obvious 
as  to  convict  the  employ^  who  used  it  of  con- 
tributory negligence,  and  of  contributory  neg- 
ligence in  any  other  asi>ect  of  the  case 
there  is  no  evidence  whatever. 

It  is  proper  to  observe  that  the  evidence 
upon  the  last  trial  of  this  case  varies  in 
several  material  respects  from  that  which 
was  given  on  the  first  trial,  which  was  found 
Insufficient  to  maintain  the  verdict  Espe- 
cially is  this  true  with  respect  to  the  drip 
cock.  The  proof  upon  the  first  trial  was  that 
''there  was  no  *drip  cock'  to  the  throttle  valve 
originally,  and  no  provision  made  for  its  use, 
and  the  engine  had  been  safely  operated  for 
years  without  that  appliance.  Indeed,  the 
'drip  cock'  was  first  attached  to  the  valve  by 
Hammitt  (who  was  employed  by  the  de- 
fendant for  one  month  as  a  machinist)  in 
December,  1901,  by  drilling  a  hole  through 
the  globe  valve  and  inserting  the  'drip  cock.' 
A  short  time  before  the  accident  happened, 
Fairburn,  the  successor  of  Hammitt,  discover- 
ing that  the  'drip  cock*  was  out  of  order, 
removed  it,  and  closed  the  hole  with  an  Iron 
screw  plug,  thus  restoring  the  valve  to  Its 
original  condition."  Moore  Lime  Go.  v.  Johns- 
ton, supra.  The  evidence  now  before  us 
tends  to  show  that  prior  to  December,  1901, 
the  engine  then  in  use  had  a  drip  cock,  and 
had  never  been  operated  without  it;  that 
the  engine  which  was  brought  to  the  mill  In 
December,  1901,  was  a  secondhand  engine 
from  Richmond;  that  it  came  "tapped"  for 
a  drip  cock,  and  that  In  the  fixtures  that 
came  with  the  engine  there  was  a  drip 
code  for  the  purpose  of  being  placed  there ; 
that  this  latter  engine,  thus  equipped,  with 
a  drip  cock  to  the  throttle  valve,  was  so 
used  until  about  a  fortnight  before  the  ac- 
cident, at  which  time  it  was  taken  out  and 
the  hole  filled  with  an  iron  plug.  There 
was  evidence  upon  the  former  trial  which 
strongly  tended  to  show  "that  the  proximate 
and  efficient  cause  of  the  accident  was  the 
reckless  conduct  of  plaintiff's  Intestate  in 
suddenly  starting  the  engine,  which,  accord- 
ing to  the  collective  opinion  of  the  witnesses, 
could  not  with  safety  be  set  in  motion  in  less 
time  than  from  two  minutes  to  eight  minutes" 
(Moore  Lime  Co.  v.  Johnston,  supra);  while 
upon  this  point  the  proof  now  before  us  is 
that  the  steam  had  not  been  turned  on,  but 
the  valve  had  merely  been  cracked. 

We  are  of  opinion  that  the  judgment  should 
be  reversed,  and  this  court  will  enter  Judg- 
ment upon  the  verdict  for  plaintiff  in  error. 

(104  Va.  8G0) 

JERNIQAN  V.  COMMONWEALTH. 
(Supreme  Court  of  Appeals  of  Virginia.    Dec. 

Fish  —  CanaNAi.  Trespass  —  Right  or  Ap- 
peal. 

Code  1904,  p.  1045,  §  2071,  declares  any 
one  who  fishes  in  the  waters  on  another's  land 
guilty  of  a  trespass,  and  provides  that  on 
conviction    he   shall    be   fined.    Section   2073, 


p.  1046,  provides  that  the  offender  shall  be 
carried  before  a  justice,  who  shall  try  the 
case,  and  that,  if  judgment  be  rendered  against 
the  offender,  it  shall  be  for  the  forfeitures  and 
costs,  and  if  he  does  not  satisfy  the  judgment 
the  justice  shall  commit  him  to  jail  for  one 
month,  unless  satisfaction  be  made.  Section 
2070b,  d.  8,  p.  1044,  provides  that  all  penalties 
imposed  or  collected  under  the  provisions  of  the 
chapter  of  which  the  above  sections  are  a  part 
shall  be  paid  to  the  commonwealth.  Section 
8879,  p.  ^061,  declares  offenses  which  are  not 
felonies  to  be  misdemeanors.  Held,  that  sec- 
tions 2071  and  2073  create  a  criminal  offense 
of  the  misdemeanor  class  and  prescribe  a 
criminal  proceeding  for  their  violation,  and 
consequently  an  appeal  from  a  judgment  of  con- 
viction lies  to  the  circuit  court  under  Code 
1904,  pp.  2152,  2154,  S§  4106,  4107,  providing 
for  appeals  to  the  circuit  court  from  judgments 
of  conviction  in  criminal  cases  before  justices, 
although  the  fine  imposed  Is  less  than  $10,  so 
that  no  appeal  would  lie  to  the  circuit  court 
under  section  2947,  p.  1562»  providing  for  ap- 
peals in  civil  cases. 

Error  to  Circuit  Court,  Princess  Anne 
County. 

J.  W.  Jemigan  was  convicted  before  a 
Justice  of  committing  a  willful  trespass,  and 
appealed  to  the  circuit  court,  where  his  appeal 
was  dismissed,  and  he  brings  error.  Re- 
versed. 

J.  M.  Keeling  and  N.  T.  Oreen,  for  ap- 
pellant The  Attorney  General,  Wm.  A.  An- 
derson, and  W.  W.  Old,  for  the  Common- 
wealth. 

BUCHANAN,  J.  The  plaintiff  in  error  was 
arrested  upon  a  warrant  issued  by  a  justice 
of  the  peace  for  committing  a  willful  tres- 
pass by  going  upon  and  fishing  in  waters  on 
lands  owned  by  one  Bradford,  in  violation 
of  section  2071,  p.  1045,  of  the  Code  of  1904. 

Upon  a  hearing  of  the  case  he  was  found 
guilty  and  fined  $5  and  the  costs.  From  this 
judgment  he  appealed  to  the  circuit  court. 
Upon  motion  of  the  attorney  for  the  common- 
wealth,  that  court  dismissed  the  appeal,  up- 
on the  ground  that  it  did  not  have  jurisdic- 
tion of  the  case.  To  that  judgment  this  writ 
of  error  was  awkrded. 

By  section  2071,  p.  1045,  of  the  Code  of 
1904,  it  is  provided,  among  other  things,  that 
if  any  one^  without  the  consent  of  the  owner 
or  tenant,  fish  in  the  waters  on  another's  land 
lying  east  of  the  Blue  Ridge,  he  shall  be 
guilty  of  a  trespass,  and  upon  conviction 
thereof  shall  be  fined  not  less  than  $5  nor 
more  than  $50,  and  in  addition  thereto  shall 
be  liable  for  damages. 

By  section  2073,  p.  1046,  It  is  provided 
that  every  person  violating  either  of  the  two 
preceding  sections  may  be  arrested  and  held 
to  await  judgment;  that  the  offender  shall 
be  carried  before  a  justice  in  the  county  in 
which  the  offense  was  committed,  who  shall 
proceed  to  try  the  case  and  give  judgment 
thereon.  If  judgment  be  rendered  against  the 
offender,  it  shall  be  for  the  forfeitures,  pe- 
cuniary and  otherwise,  and  the  costs  and  ex- 
penses incurred;  and  if  the  offender  does  not 
satisfy  the  judgment  in  full,  the  justice  shall 
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commit  h!in  to  Jail  for  one  month,  unless 
satisfaction  be  sooner  made. 

By  clause  8,  i  2070b,  p.  1044,  In  the  same 
chapter  of  the  Code,  It  Is  provided  that  all 
fines  and  penalties  Imposed  or  collected  under 
the  provisions  of  that  chapter  (95)  shall  be 
paid  to  the  commonwealth. 

It  Is  conceded  by  the  accused  that  if  the 
proceeding  against  him  was  a  civil  proceeding 
the  circuit  court  had  no  Jurisdiction  of  his 
appeal,  as  the  Judgment  against  him  did  not 
exceed  $10.  Section  2947,  p.  1562,  Va.  Code, 
1904.  But  his  contention  is  that  the  proceed- 
ing against  him  was  a  criminal  proceedinlg, 
and  that  under  the  provisions  of  sections 
4106, 4107,  pp.  2152,  2154,  of  the  Code  of  1904. 
he  has  the  right  of  appeal. 

Whether  a  proceeding  is  civil  or  criminal 
Is  sometimes  difficult  to  determine.  At  com- 
mon law  the  mere  going  upon  another's  land 
was  a  civil  Injury,  but  not  a  crime  (Hender- 
son's Case,  8  Grat  708,  710,  56  Am.  Dec. 
160);  and  If  the  offense  with  which  the  ac- 
cused was  charged  and  convicted  Is  criminal 
It  Is  because  it  is  made  so  by  statute. 

Mr.  Bishop,  in  discussing  the  difference 
between  public  and  private  wrongs,  says  that: 
"Whenever,  therefore,  the  public  deems  an  act 
of  private  wrong  as  of  a  nature  requiring 
the  public  protection  for  the  individual,  it 
makes  the  act  punishable  at  its  own  suit,  or, 
in  other  words,  makes  it  a  crime."  1  Bish. 
New  Grim.  Law,  S  233. 

Judge  Cooley,  In  his  work  on  Torts,  quot- 
ing with  approval  from  Austin's  Jurispru- 
dence, says:  "An  offense  which  is  pursued 
at  the  discretion  of  the  injured  party  or  his 
representative  is  a  civil  injury.  An  offense 
which  is  pursued  by  the  sovereign  or  the 
subordinate  of  the  sovereign  la  a  crime.'* 
Oooley  on  Torts  (2d  Ed.)  p.  96. 

It  is  said  in  12  Cyc.  131,  that  the  real 
distinction  between  a  tort  and  a  crime  lies 
in  the  method  in  which  it  is  pursued. 

In  a  note  to  the  case  of  Reg.  v.  Page,  8 
Post  &  P.  29,  it  is  stated  that  "the  distinc- 
tion'' between  a  dvil  and  a  criminal  proceed- 
ing "taken  In  the  most  ancient  and  approved 
authorities  is  not  whether  the  crown  is  a 
party  (for  so  it  Is  in  mandamus  and  quo 
warranto),  but  whether  the  real  end  or  ob- 
ject of  the  proceeding  is  punishment  or  rep- 
aration." See,  generally,  as  to  what  is  a 
criminal  proceeding,  Cooley  on  Torts  (2d 
Ed.)  94-96;  1  Bish.  New  Cr.  Law,  230  et  seq.; 
State  V.  Pate,  44  N.  a  244,  245;  State  v.  Mc- 
Connell  (N.  H.)  46  Atl.  458,  460;  U.  S.  v.  Ba- 
ton, 144  U.  S.  677,  12  Sup.  Ct  764,  86  L. 
Ed.  591. 

It  would  seem  clear  from  the  authorities 
cited  that  the  proceeding  under  consideration 
lacks  thf»  essential  elements  of  a  dvil  pro- 
ceeding. The  act  with  which  the  accused 
was  charged  was  forbidden  by  statute,  and  a 
fine  imposed  for  its  violation;  the  warrant 
against  him,  under  which  he  was  arrested, 
tried,  and  convicted,  was  a  proceeding  by  the 


commonwealth;  the  penalty  Imposed  was  for 
her  benefit;  and  for  a  failure  to  satisfy  the 
Judgment  rendered  against  him  the  Justice 
was  not  only  authorized,  but  required,  to 
commit  him  to  Jail  for  one  month,  unless  the 
Judgment  was  sooner  paid.  While  the  war- 
rant was  Issued  upon  the  complaint  and  in- 
formation on  oath  of  the  tenant  of  the  land 
trespassed  upon,  it  was  in  no  sense  a  pro- 
ceeding for  his  benefit,  or  for  the  benefit  of 
the  owner  of  the  land,  and  was  not  intended 
in  any  way  to  make  reparation  for  the  pri- 
vate injury  done  by  the  accused  in  going 
upon  the  land^  but  was  intended  to  punish 
him  for  violating  the  statute  forbidding  the 
act 

We  are  of  opinion  that  the  proceeding  was 
not  a  civil,  but  a  criminal,  proceeding  under 
a  public  Statute;  and  as  all  offenses  in  this 
state  which  are  not  felonies  are  misde- 
meanors [Va.  Code  1904,  p.  2061,  (  3879], 
the  offense  for  which  the  accused  was  prose- 
cuted, found  guilty,  and  fined  was  a  mis- 
demeanor, and  he  had  the  right  to  appeal  to 
the  circuit  court  under  the  provisions  of 
sections  4106,  4107,  pp.  2152,  2154,  of  the 
Code. 

The  Judgment  of  the  circuit  court  dismiss- 
ing the  appeal  must  therefore  be  reversed, 
and  the  cause  remanded  to  be  proceeded  in 
according  to  law. 


aOi  Va.  860) 
CRBMBANS   v.    COMMONWEALTH.* 

(Supreme  Court  of  Appeals  of  Virginia.    Dec. 
14,    1905.) 

1.  CanriNAii  Law  ^  Right  of  Acousbo  to 
Confront  Witnesses  -—  Constitutionai. 
Pbovision. 

Under  Const.  Va.  art.  1,  §  8.  p.  ocx,  secur- 
ing to  one  accused  of  crime  the  right  to  call  for 
evidence  in  his  favor,  it  is  error  to  force  the 
accused  into  trial  in  the  absence  of  his  witnesses, 
on  the  theory  that  the^  will  be  summoned  and 
examined  if  they  arrive  before  verdict,  and, 
if  not,  that  their  testimony  may  be  made  thiB 
basis  of  a  motion  for  a  new  trial 

2.  Same— Hab^ojess  Ebbob. 

Where,  in  a  prosecution  for  murder,  it  ap- 
peared, both  by  die  return  on  the  process  and 
the  uncontroverted  testimony  of  the  deputy 
sheriff  of  one  county  and  of  the  sheriff  of  another 
county,  that  no  such  persons  as  certain  witness^ 
es,  the  absence  of  whom  was  the  sole  ground 
relied  on  by  defendant  in  his  motion  for  a  con- 
tinuance, lived  in  either  county  or  could  be 
found  there,  the  error  in  overruling  the  motion, 
the  court  stating  that  it  would  award  process 
for  the  witnesses  and  permit  them  to  testify, 
provided  they  arrived  before  the  trial  was  con- 
cluded, and  that  otherwise  their  evidence  would 
be  taken  and  considered  on  a  motion  to  set 
aside  the  verdict,  was  not  cause  for  reversal 
8.  Same. 

The  rule  that  though  the  ruling  of  the 
trial  court  may  have  been  erroneous  on  some 
proposition  submitted  to  it,  yet  if  from  the 
whole  record  it  appears  that  the  party  com- 
plaining was  not  and  could  not  l>e  prejudically 
affected  by  such  ruling,  it  affords  no  ground  for 
reversal,  is  of  general  application^  except  when 

•Rehearing  denied. 
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a  mandatorr  reqairement  of  the  law  is  Iziyoly- 
ecU  in  whicD  case  the  principle  of  ■trictiasimi 
Juris  obtains. 
Oardweli,  J.*  dlawnting. 

Error  to  Circuit  Court  Giles  County. 
Morris  Cremeans  was  convicted  of  mur- 
der, and  brings  error.    Affirmed, 

Jno.  W.  Williams  and  A.  H.  Woodyard* 
for  plaintiff  in  error. 

WHITTLE,  J.  This  writ  of  error  is  to  a 
judgment  of  conviction  of  the  plaintiff  in 
error,  Morris  Cremeans,  of  murder  in  the 
first  degree. 

It  appears  that  on  the  night  of  April  24, 
1905,  Cremeans  shot  George  Kid,  while  the 
latter  was  in  bed  at  his  home  in  Giles 
county,  inflicting  upon  him  a  mortal  wound 
of  which  he  died  a  few  days  thereafter. 
Cremeans  was  pursued  by  the  officers  of  the 
law,  arrested  the  day  following  the  shooting 
in  Bluefieid,  W.  Va.,  and  brought  back  into 
Virginia  without  a  requisition.  Having 
waived  a  preliminary  examination,  he  was 
lodged  in  jail  to  await  indictment  and  trial. 

On  May  8, 1005,  he  was  indicted  by  a  spe- 
cial grand  jury  summoned  for  that  purpose; 
and,  being  without  counsel,  the  court  as- 
signed two  members  of  the  bar  to  defend 
him.  Thereupon  the  prisoner  moved  the 
court  to  continue  the  case  until  the  first  day 
of  the  next  term,  on  the  ground  of  the  ab- 
sence of  material  witnesses,  and  testified  in 
support  of  bis  motion  that  four  men  were 
eyewitnesses  to  the  homicide,  two  of  whom 
were  unknown  to  him,  but  that  the  other 
two,  whom  he  named,  were  residents  of 
Buchanan  county.  In  further  support  of  the 
motion,  counsel  for  the  prisoner  represented 
to  the  court  that,  though  they  had  not  had 
the  opportunity  of  talking  with  those  wit- 
nesses, they  believed  from  information  deriv- 
ed from  the  accused  that  their  evidence  was 
not  only  material,  but  indispensable,  to  his 
defense. 

The  motion  was  resisted  by  the  attorney 
for  the  commonwealth,  who  introduced  the 
widow  and  daughter  of  the  deceased,  both 
of  whom  testified  that  they  were  in  the 
room  when  the  fatal  shot  was  fired,  "and 
that  tbe  door  of  the  house  was  closed,  and 
that  there  were  no  such  witnesses  on  the 
outside  as  claimed  by  the  defendant,  or,  if 
there  were,  they  did  not  know  it"  Where- 
upon the  court  overruled  the  motion  for  a 
continuance,  and  also  the  motion  of  the  pris- 
oner to  set  the  case  for  trial  at  a  later  day 
of  the  term,  and  he  was  forthwith  put  upon 
trial.  The  court  in  that  connection  observed 
that  it  would  award  process  for  the  witnesses 
and  permit  them  to  testify,  provided  they 
arrived  before  the  trial  was  concluded;  other- 
wise, their  evidence  would  be  taken  and  con- 
sidered upon  a  motion  to  set  aside  the  ver- 
dict 

This  ruling  of  the  court  was  made  the 
ground  of  exception,  and  constitutes  tbe  as- 


signment of  error  relied  on  here  to  reverse 
the  judgment 

There  is  no  rule  of  practice  better  settled 
in  this  state  than  "that  a  motion  for  a  con- 
tinuance is  addressed  to  the  sound  discretion 
of  the  court  under  all  the  circumstances  of 
the  case,  and  that  although  an  appellate 
court  will  supervise  the  action  of  an  in- 
ferior court  on  such  a  motion,  it  will  not 
reverse  a  judgment  on  that  ground,  unless 
such  action  was  plainly  erroneous.  Where 
the  circumstances  satisfy  the  court  that  the 
real  purpose  in  moving  for  a  continuance  is 
to  delay  or  evade  a  trial,  and  not  to  prepare 
for  it  then,  though  the  witnesses  have  been 
summoned  and  the  party  has  sworn  to  their 
materiality  and  that  he  cannot  safely  go  to 
trial  without  them,  the  continuance  should 
be  refused."  This  doctrine  is  laid  down  in 
Hewitt's  Case,  17  Grat  627,  and  the  principal 
case  has  been  followed  and  cited  as  authori- 
ty for  the  proposition  enunciated  in  numerous 
decisions  of  this  court  The  cases  on  the 
subject  will  be  found  collected  in  a  note  to 
17  Grat  (Va.  Rep.  Anno.)  441. 

While  we  approve  the  wisdom  of  the 
above-mentioned  rule,  and  are  in  entire  sym- 
pathy with  its  object  which  is  to  prevent 
unnecessary  delay  and  promote  the  prompt 
and  effective  administration  of  the  criminal 
law,  still  the  wide  discretion  vested  in  trial 
courts  in  that  respect  must  be  exercised  with 
due  regard  to  the  provisions  of  the  Bill  of 
Rights,  which  secure  to  one  accused  of 
crime  a  fair  and  impartial  trial,  and  to  that 
end  safeguard  his  right  "to  call  for  evidence 
in  his  favor."    Const  Va.  art  1,  S  8,  p.  ccx. 

In  deference  to  that  fundamental  require- 
ment we  cannot  sanction  a  practice  which,  in 
"a  capital  or  criminal  prosecution,"  forces  the 
accused  into  trial  in  the  absence  of  his  wit- 
nesses, upon  the  theory  that  they  will  be  sum- 
moned and  examined  If  they  should  arrive  be- 
fore verdict  and,  if  not  that  their  testimony 
may  be  made  the  basis  of  a  motion  for  a  new 
trial.  Such  practice,  we  conceive,  violates 
both  the  letter  and  spirit  of  the  Constitution. 
In  a  case  of  the  gravity  of  the  one  in  question. 
Involving  the  life  of  a  citizen,  we  are  of 
opinion  that  under  the  circumstances  nar- 
rated touching  the  motion  for  a  continuance, 
the  circuit  court  ought  to  have  postponed  the 
trial  for  a  reasonable  time  to  afford  the 
prisoner  opportunity  to  prepare  for  his  de- 
fense. And  we  have  no  hesitation  in  saying 
that  but  for  subsequent  developments  in  the 
case,  which  in  our  opinion  justify  the  con- 
clusion that  there  were  no  such  witnesses  in 
existence  as  those  relied  on  by  the  prisoner, 
we  should  feel  constrained  to  reverse  tbe 
judgment  and  award  the  prisoner  a  new  trial. 

It  appears,  however,  both  by  tbe  return 
upon  the  process  and  the  testimony  of  the 
deputy  sheriff  of  Buchanan  county  and  the 
sheriff  of  Dickenson  county,  that  no  such 
persons  lived  in  either  county,  or  could  be 
found  there ;  and  as  the  sole  ground  assigned 
for  delay  was  the  absence  of  these  alleged 
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witnesses,  the  prisoner  could  not  have  been 
prejudiced  by  the  ruling  of  the  court  In  the 
particulars  mentioned.  Therefore  such  ruling 
does  not  constitute  reversible  error;  for  it  la 
the  settled  rule  of  this  court  that  though  the 
ruling  of  the  trial  court  may  have  been  erro- 
neous upon  some  proposition  submitted  to  It, 
yet  If  it  Is  apparent  from  the  whole  record 
that  the  party  complaining  was  not  and  could 
not  have  been  prejudicially  affected  by  such 
ruling,  it  affords  no  ground  for  reversing  the 
judgment  CoMn  v.  Menefee,  11  Grat  (Va. 
Rep.  Anno.)  87,  and  note ;  Kincheloe  v.  Trace- 
wells,  11  Grat.  587;  Farmers*,  etc.,  Ass'n.  v. 
Kinsey.  101  Va.  236.  244,  43  S.  E.  338. 

While  it  Is  true  that  the  authorities  cited 
were  civil  cases,  the  principle  announced  Is  of 
general  application,  except  when  the  court  is 
dealing  with  a  mandatory  requirement  of  the 
law,  in  which  case  the  principle  of  strlctlsslml 
juris  obtains.  The  te9timony  of  the  deputy 
sheriff  of  Buchanan  county  and  the  sheriff  of 
Dickenson  county  was  not  controverted,  and 
it  would  be  a  vain  thing  for  this  court  to 
reverse  the  judgment  and  remand  the  case  for 
a  new  trial  on  account  of  the  absence  of  im- 
aginary witnesses. 

On  the  merits,  the  record  presents  a  case  of 
unwonted  atrocity.  The  prisoner,  who  had 
invaded  the  home  of  the  deceased  in  the 
nighttime  for  an  immoral  purx>ose  and  made 
indecent  proposals  to  his  married  daughter, 
and  was  ordered  off,  for  that  cause  alone 
shot  his  defenseless  victim,  while  in  his  bed 
with  his  wife  and  in  the  presence  of  his 
family. 

The  other  assignments  of  error  were  not 
pressed,  and,  being  without  merit,  do  not  de- 
mand further  notice. 

It  only  remains  to  say  that  the  judgment 
must  be  affirmed. 

KEITH,  P.  (concurring  In  judgment).  The 
law  applicable  to  continuances,  as  declared  in 
Hewitt* s  Case,  17  Grat  627,  is  set  forth  in  the 
opinion  of  the  court  The  rule  and  the  ex- 
ceptions are  both  clearly  stated. 

The  rule  is  that  the  affidavit  of  the  prisoner 
as  to  the  materiality  of  an  absent  witness  will 
entitle  the  accused  to  a  continuance  or  to  time 
to  procure  his  attendance.  The  exception  is 
that  it  will  not  so  entitle  him  if  it  appears  to 
the  court  that  the  object  of  the  accused  is  to 
postpone  the  trial  and  not  to  make  prepara- 
tion for  a  trial. 

This  is  the  issue  addressed  to  the  court  on 
the  motion  for  a  continuance:  Is  It  made  in 
good  faith,  or  is  it  a  mere  pretext  for  delay? 
This  issue  is  tendered  to  and  must  be  decided 
by  the  court  upon  all  the  drcnmstances  beforo 
it  It  is  addressed  to  the  sound  discretion  of 
the  court  and  the  exercise  of  its  discretion, 
while  reviewable,  will  not  be  reversed,  unless 
it  plainly  appears  that  it  has  been  Improperly 
exercised. 

In  the  case  before  us  the  accused  made  the 
required  affidavit;  but  the  circuit  court,  after 


hearing  evidence,  concluded  that  his  motion 
waa  not  made  in  good  faith. 

At  the  moment  of  the  homicide,  there  were 
present  in  the  room  in  which  it  was  committed 
the  deceased,  his  wife,  his  married  daughter,  a 
little  child,  who  was  asleep,  and  the  prisoner. 
He  claims  that  there  were  four  men  on  the 
outside  of  the  house.  The  wife  and  daughter 
say  that  the  door  was  shut  and  that  they 
neither  saw  nor  heard  of  the  presence  of 
any  one  else  at  any  time.  The  weight  of 
evidence,  then,  was  against  the  prisoner. 
But  this  is  not  all.  It  subsequently  ap- 
peared, by  the  return  of  the  sheriff  and 
deputy  sheriff  and  by  their  testimony,  that 
no  such  witnesses  were  found,  and  that  no 
such  persons  dwelt  in  the  counties  to  which 
the  writs  of  summons  were  directed  at  the 
instance  of  the  accused.  It  also  ai^ears 
from  the  testimony  of  the  prisoner  that  on 
the  night  of  and  just  before  the  homicide 
he  went  into  the  store  of  W.  T.  Ould,  and 
that  he  was  accompanied  to  the  store  by 
the  four  men  who  were  on  the  outside  of 
the  Kid  house;  but  Ould  says  that  the  pris- 
oner came  into  his  store  alone,  and  that  he 
neither  saw  nor  heard  of  any  companions 
of  the  accused. 

On  the  whole  case  I  am  of  opinion  that 
the  circuit  court  decided  the  motion  for  a 
continuance  In  accordance  with  the  weight 
of  evidence,  as  it  appeared  when  the  motion 
was  made  and  disposed  of,  and  that  the 
conclusion  of  the  court  was  vindicated  by 
all  the  facts  and  circumstances  of  the  case 
as  they  were  subsequently  developed;  and 
on  the  whole  case  I  fully  concur  with  the 
judgment  of  the  court 

GARDWELiIi,  J.  (dissenting).  I  am  un- 
able to  concur  In  the  opinion  of  the  court 
in  this  case. 

How  the  course  pursued  by  the  trial  court 
with  reference  to  the  motions  made  for  a 
continuance  and  to  lay  the  case  over  to  a 
later  day  of  the  term,  in  order  that  counsel 
might  confer  with  the  prisoner  and  prepare 
for  his  defense,  made  in  the  utmost  good 
faith,  as  counsel  assured  the  court  can  be 
condemned  as  it  Is  In  the  opinion,  and  yet 
it  be  held  that  the  denial  of  these  motions 
was  harmless  error,  Is  beyond  my  compre- 
hension. 

The  offense  with  which  the  prisoner  was 
charged  was  committed  on  April  24,  1905. 
The  prisoner  was  arrested  in  Bluefield,  W, 
Va.,  the  next  day,  and  voluntarily  returned 
to  Giles  county,  where  he  was  lodged  in 
jail  to  await  indictment  by  the  grand  jury; 
he  having  waived  a  preliminary  examination 
before  a  justice.  The  regular  grand  jury 
terms  of  the  court  of  Giles  county  are  Feb- 
ruary and  September,  and  prisoner  did  not 
know  and  had  no  reason  for  knowing  that 
a  special  grand  jury  would  be  Impaneled 
to  consider  his  case,  and  had  therefore  made 
no  preparation  for  the  trial,  when  on  the  8th 
day  of  May,  1905,  a  special  grand  jury  waa 


Va.) 


CREMEANS  v.  COMMONWEALTH. 


3G5 


impaneled  and  brought  in  an  indictment 
against  him  for  murder  In  the  first  degree. 
The  prisoner  l>elng  unprepared  for  trial, 
without  counsel  to  conduct  his  defense,  and 
without  means  to  employ  counsel,  the  court 
appointed  two  members  of  the  bar  to  defend 
him,  and  the  trial  was  Immediately  gone 
into. 

Even  after  the  refusal  of  the  continuance 
asked  by  the  prisoner,  to  which  he  was  en- 
titled, as  the  opinion  of  the  court  admits, 
and  the  request  of  the  counsel  that  the  case 
be  laid  over  till  a  later  day  in  the  term, 
that  they  might  properly  prepare  the  pris- 
oner's defense,  was  denied,  the  trial  court 
saying,  that  "it  would  award  process  for 
the  witnesses  and  permit  them  to  testify, 
provided  they  arrlTod  before  the  trial  was 
concluded,  otherwise  this  evidence  would  be 
taken  and  considered  upon  a  motion  to  set 
aside  the  verdict,"  and  after  the  evidence  for 
the  commonwealth  had  gone  to  the  jury, 
counsel  for  the  prisoner  again  asked  that 
fhe  case  be  passed  until  the  summons  ad- 
dressed to  the  sheriff  of  Buchanan  county 
on  the  first  day  of  the  term  had  been  re- 
turned, and  this  request  was  also  denied. 

It  will  be  observed  that  the  opinion  of 
the  court,  after  discussing  the  rights  of  one 
accused  of  crime  which  are  to  be  safeguarded, 
and  stating  the  course  pursued  at  the  trial 
of  the  prisoner,  says:  "Such  practice,  we 
conceive,  violates  both  the  letter  and  spirit 
of  the  Constitution."  Yet  It  is  held  that 
the  several  errors  committed  by  the  court 
below  were  harmless,  because  "both  by  the 
return  upon  the  process,  and  the  testimony 
of  the  deputy  sheriff  of  Buchanan  county 
and  the  sheriff  of  Dickenson  county  that 
no  such  persons  lived  in  either  county,  or 
could  be  found  there,  and  as  the  sole  ground 
assigned  for  delay  was  the  absence  of  these 
alleged  witnesses,  the  prisoner  could  not  have 
been'  prejudiced  by  the  ruling  of  the  court 
in  the  particulars  mentioned." 

This  leaves  out  of  view  the  fact  that  the 
prisoner  had  been  afforded  no  opportunity 
whatever  to  be  prepared  to  refute  the  state- 
ments made  by  the  deputy  sheriff  of  Buchan- 
an county  and  the  sheriff  of  Dickenson 
county,  after  he  had  been  tried  and  con- 
victed, and  assumes,  to  the  prejudice  of  the 
prisoner,  plainly,  that  these  ofiScers  knew 
every  person  who  could  be  found  in  their 
respective  counties,  although  they  did  not 
profess  to  have  such  knowledge.  Was  it 
to  be  expected,  under  these  circxmiistances, 
that  the  prisoner  would  be  prepared  to  refute 
the  statement  of  these  officers?  Surely  not 
Who  knows  but  that,  by  reason  of  these  per- 
sons whom  prisoner  desired  as  witnesses  be- 
ing at  or  near  the  deceased's  house  when  the 
alleged  crime  was  committed,  and  the  excite- 
ment in  the  neighborhood  over  the  occur- 
rence, they  were  in  hiding  in  the  apprehen- 
sion that  they  might  be  considered  as  parti- 
cep«  crlminis?  The  widow  and  daughter  of 
the  deceased,  it  will  be  observed,  quallQr 


materially  their  statement  that  "there  were 
no  such  witnesses  on  the  outside  of  the 
house,  as  claimed  by  the  defendant,"  when 
they  add,  "if  there  were,  they  did  not  know 
it" 

Of  course,  whenever  it  is  made  to  appear 
that  the  application  for  a  continuance  is  for 
the  mere  purpose  of  evading  or  to  delay  a 
trial,  the  continuance  should  be  denied.  In 
Hewltf  s  Case,  cited  In  the  opinion  of  the 
court,  the  indictment  for  assault  and  battery 
was  found  April  25,  1863,  and  the  accused 
was  arrested  September  23,  1863,  and  ad- 
mitted to  ball.  There  was  no  term  of  the 
court  of  Bedford  county  till  April,  1864, 
when  the  case  was  called  for  trial.  The  ac- 
cused was  not  present  when  his  counsel 
made  a  motion  for  a  continuance,  based  on 
the  affidavit  of  the  accused  as  to  the  materi- 
ality of  a  witness  who  had  been  summoned, 
but  was  absent,  made  two  days  before,  and 
on  the  morning  that  the  motion  was  made 
the  accused  was  at  Liberty  (the  county  seat), 
and  left  going  west,  not  saying  where  he  was 
going.  Held,  that  the  trial  court  did  not 
err  in  its'  opinion  "that  the  defendant  was 
attempting  to  evade  a  trial  by  absenting 
himself  from  court,  so  as  to  prevent  a  per- 
sonal examination  in  open  court  on  his  mo- 
tion for  a  contlnuanca" 

That  case  and  the  case  before  us  are 
wholly  dissimilar. 

The  cases  cited  in  the  opinion  of  the  court 
in  this  case  In  support  of  the  conclusion  that 
the  prisoner  was  not  prejudiced  by  the  rul- 
ings of  the  trial  court  complained  of  by  the 
prisoner  are  all  civil  cases,  in  which  the 
court  was  dealing  only  with  the  question 
whether  or  not  the  party  complaining  was 
prejudiced  by  instructions  given  or  refused, 
and  not  with  the  question  presented  in  this 
case. 

The  case  before  us  involves  human  life, 
and  the  question  to  be  determined  is  whether 
or  not  the  citizen  condemned  to  suffer  the 
extreme  penalty  of  the  law  has  had  that  fair 
and  impartial  trial  guarantied  to  him  by  the 
Constitution  of  the  state.  In  the  considera- 
tion of  that  question,  the  enormity  of  the 
crime  charged  and  the  evidence  in  support 
of  the  charge  are  to  be  left  out  of  view; 
for,  however  grave  the  charge,  or  incriminat- 
ing the  evidence  in  support  of  it,  or  low  the 
accused's  station  in  life  may  be,  he  was 
nevertheless  entitled  to  the  trial  the  mandate 
of  the  Constitution  of  the  state  requires  in 
all  cases  involving  the  life  or  liberty  of  the 
citizen. 

If,  however,  we  are  to  look  to  the  evidence 
for  the  prosecution  in  determining  the  ques- 
tion, whether  or  not  the  prisoner  in  this  case 
has  had  such  a  trial — ^whlch,  I  repeat,  we 
have  no  right  to  do— a  horrible  murder  has 
been  committed  by  him,  and  if,  upon  such  a 
trial,  he  had  been  found  guilty  of  the  crime 
charged  against  him,  he  would  rightly  share 
the  fate  that  now  awaits  him;  but  not  with- 
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out  such  a  trial,  as  appears  plain  to  me.  'Al- 
tUough  the  commonwealth  was  in  the  acqui- 
sition and  submission  of  its  evidence  unham- 
pered, it  fails  to  show  malice  on  the  part 
of  the  prisoner  towards  his  victim,  or  that 
there  was  any  premeditation  in  the  act  of 
shooting  him;  while  the  theory  of  the  prison- 
er's defense  was  that  the  shooting  was  acci- 
dental, and  he,  who  alone  testified  in  his  be- 
half, so  testified.  The  record  does  not,  in  my 
opinion,  justify  the  statement  in  the  opinion 
of  the  court  that  the  prisoner  invaded  the 
home  of  the  deceased,  etc.  On  the  contrary, 
it  appears  that  he  had  been  there  that  very 
evening  of  the  shooting  as  the  guest  of  the 
deceased,  on  the  most  friendly  terms,  and 
had  been  gone  from  the  house  but  a  very 
short  while,  when  he  returned  to  look  for 
something  he  claimed  to  have  left  or  missed 
after  he  went  away. 

Under  the  circumstances  surrounding  the 
trial  of  the  prisoner,  can  it  be  safely  said 
what  the  verdict  of  the  jury  would  have 
been,  had  the  trial  court  done  what  clearly 
it  should  at  least  have  done — ^postponed  the 
trial  for  a  reasonable  time  to  afford  the 
prisoner  an  opportunity  to  prepare  for  his  de- 
fense?   I  think  not 

Far  better  and  safer,  in  such  a  case,  as  it 
seems  to  me,  to  award  the  prisoner  a  new 
trial,  than  to  carry  the  doctrine  of  harmless 
error  to  the  extent  of  establishing  the  dan- 
gerous precedent  that  a  trial  court  may  Im- 
pose upon  one  accused  of  a  crime  a  hardship 
and  a  wrong,  and  then  put  him  upon  terms 
of  extricating  himself,  In  the  event  the  jury 
finds  him  guilty,  without  affording  him  an 
opportunity  to  do  so,  and  bind  him  to  the 
results  by  subsequent  testimony  taken  and 
considered  by  the  court,  which  the  victim  of 
the  practice  could  not,  under  the  circum- 
stances, by  any  possibility  have  refuted. 

In  stating  my  views  of  this  case,  I  have 
done  so  with  the  utmost  deference  to  the 
views  of  the  majority  of  the  court,  and  of 
the  learned  and  conscientious  judge  who  pre- 
sided at  the  trial  In  the  circuit  court;  but, 
believing  as  I  do  that  a  very  dangerous 
precedent  is  to  be  established  in  the  refusal 
of  a  new  trial  to  the  prisoner,  I  deemed  it 
necessary  to  state  my  reasons  for  dissenting. 


(104  Va.  <R8) 

ROWLAND  et  aL  v.  ROWLAND  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.    Dec.  7, 

1.  Appxai^— Pabtiss  Entitled  to  Afpkai.. 

A  party  has  no  right  to  appeal  from  a  de- 
cree, the  reversal  of  which  would  give  him 
nothing  more  than  that  which  he  had  received 
thereunder. 

[Ed.   Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  )  947.] 

2.  Wills— Surr  to  Establish— Issues. 

Code  1887,  S  2544  [Va.  Code  1904,  p.  1297], 
provides  for  the  filing  of  a  bill  in  equi^  to 
impeach  or  establish  a  will,  on  which  bill  a 
juTv  shcdl  be  ordered  to  ascertain  whether  any, 
and,  if  any,  how  much,  of  what  was  offered  for 


probate.  Is  the  will  of  the  decedent.  Heldj  that 
where  a  bill  stated  a  case  which,  if  true,  avoid- 
ed the  whole  will,  and  the  answer  accepted  the 
issue,  an  issue  framed  for  a  finding  for  or 
against  the  will  in  its  entirety  was  not  erre- 
neous,  on  the  theory  that  under  the  statute 
it  should  have  been  bo  phrased  as  to  permit  a 
finding  sustaining  a  part  of  the  instrument 

Appeal  from  Circuit  Court,  Clarke  County. 

Bill  by  John  J.  Rowland  and  others  against 
George  W.  Rowland  and  others  to  review  a 
decree  entered  in  a  contest  over  the  will  of 
Thomas  J.  Rowland,  deceased.  From  a  de- 
cree in  favor  of  defendants,  petitioners  ap- 
peal.   Affirmed. 

A.  Moore,  Jr.,  and  Chas.  M.  Broun,  for 
appellants.  Marshall  McCormick,  for  ap- 
pellees. 

KEITH,  P.  A  bill  was  filed  In  the  cir- 
cuit court  of  Clarke  county  by  George  W. 
Rowland  and  others,  in  which  it  is  stated 
that  Thomas  J.  Rowland,  of  Clarke  county, 
died  seised  of  a  tract  of  land  valued  at 
about  $4,000,  and  that  in  addition  thereto 
he  left  some  personal  property;  that  since 
he  died  a  writing,  purporting  to  be  his  last 
will  and  testament,  has  been  admitted  to 
probate  in  the  county  court  of  that  county, 
whlcli,  as  plaintiffs  allege,  is  not  the  true 
last  win  and  testament  of  the  decedent,  who, 
as  they  charge,  was  incapable  by  reason  of 
physical  and  mental  infirmity  of  making 
a  will,  and  because  it  was  obtained  by  undue 
influence  and  fraud  practiced  by  certain  of 
the  defendants. 

The  defendants,  who  were  the  baieflciaries 
under  the  will,  answered,  denying  the  al- 
legations of  the  bill,  and  maintaining,  on 
the  contrary,  that  the  said  paper  writing  so 
admitted  to  probate  "Is  the  true  last  will  and 
testament  of  Thomas  J.  Rowland,  deceased, 
and  that  he  was  perfectly  capable,  both 
mentally  and  physically,  of  making  a  will." 

Upon  the  pleadings  an  issue  was  awarded 
to  ascertain  "whether  or  not  the  paper,  dated 
February  18,  1901,  purporting  to  be  the  last 
will  and  testament  of  Thomas  J.  Rowland, 
is  the  true  last  will  and  testament  of  the 
said  Thomas  J.  Rowland";  and  it  was  pro- 
vided further  that  "on  the  trial  of  this  issue 
the  propounders  of  the  will  shall  be  the 
plaintiffs  and  contestants  are  defendants." 

A  Jury  was  Impaneled  on  the  common- 
law  side  of  the  court,  which  rendered  a  ver- 
dict as  follows:  "We,  the  Jury,  on  the  is- 
sues Joined,  find  that  the  paper  dated  Febru- 
ary 18,  1901,  signed  by  Thomas  J.  Rowland, 
witnessed  by  Daniel  Hefflebower  and  C.  W. 
Conrad,  and  purporting  to  be  the  last  will 
of  said  Thomas  J.  Rowland,  is  not  the 
last  will  of  said  Thomas  J.  Rowland." 

This  verdict  was  certified  to  the  court 
upon  its  chancery  side,  which  received  and 
approved  It,  and  decreed  accordingly;  and 
the  cause  was  retired  from  the  docket 

On  the  2d  of  February  following  John  J. 
Rowland,  Jennie  Posten,  and  others  pre* 
sented  a  bill  of  review,  in  which  they  set 


Va.) 


NORFOLK  <k  W.  RY.  CO.  v.  COFFEY. 


367 


out  the  object  of  the  original  bill,  the  pro- 
ceedings thereunder,  and  then  allege  that 
Abbie  Posten  was,  at  the  time  of  the  decree 
which  they  ask  to  be  reviewed,  and  now  is, 
an  Infant  under  the  age  of  21  years,  and 
that,  while  she  was  made  a  party  to  the  origi- 
nal bill,  no  guardian  ad  litem  was  appoint- 
ed or  asked  for  as  to  her,  and  she  is  there- 
fore advised  that  the  proceedings  In  the  said 
suit  are,  with  respect  to  her,  null  and  void. 

The  complainants  in  the  bill  of  review 
assign  also  as  error  that  the  issue  tried  by 
the  jury  under  the  original  bill  is  not  the 
issue  prescribed  by  the  statute  in  such  cases, 
tliat  it  was  irregular,  and  that  the  verdict 
of  the  Jury  thereon  is  illegal,  because  upon 
the  issue  as  framed  the  jury  were  compelled 
to  find  for  the  will  in  its  entirety  or  against 
it  in  its  entirety,  while  the  issue  prescribed 
by  the  statute  is  so  phrased  as  to  permit  a 
jury  upon  the  issue  of  devisavit  vel  non  to 
sustain  the  instrument  submitted  to  It  in 
part  and  reject  it  in  part 

Answering  this  bill,  the  defendants  tender^ 
ed  and  offered  to  bring  into  court  the  full 
amount  of  the  bequest  to  Abbie  Posten  in 
the  will  under  investigation,  to  be  received 
in  full  discharge  of  the  legacy  to  her.  They 
denied  that  the  issue  directed  by  the  de- 
cree of  the  February  term,  1902,  is  not  the 
issue  prescribed  by  statute  in   such  cases. 

Upon  the  issue  raised  by  the  bill  of  re- 
view, the  answer  thereto,  and  the  depositions 
of  witnesses,  the  court  entered  a  decree  de- 
nying the  relief  prayed  for  with  respect  to 
the  adult  defendants,  and  with  respect  to 
Abbie  Posten  the  decree  recites  that  "the  ver- 
dict of  the  jury  as  to  her  is  set  aside,  by 
the  consent  of  all  of  the  other  parties  In 
interest,  except  the  complainants  in  tlie 
bill  of  review.  As  to  said  infant  defendant 
it  is  by  like  consent  ordered  that  the  will 
shall  be  established  as  to  the  infant  defend- 
ant, and  as  to  her  legacy  said  decedent  died 
testate;  but  this  consent  does  not  extend 
beyond  her  interest,  and  it  is  ordered  as  to 
all  other  parties  In  interest  said  decedent 
died  Intestata 

"In  order  that  no  one  can  be  prejudiced 
by  this  decree,  the  defendants  to  the  bill  of 
review  moved  the  court  to  permit  them  to 
pay  9100,  the  amount  of  the  legacy  left  her 
by  the  will  of  the  alleged  testator,  with  in- 
terest thereon  from  the  8th  day  of  August, 
1901,  Into  the  hands  of  the  general  receiver, 
to  be  by  him  held  until  in  the  proper  course 
of  administration  the  same  shall  be  disbursed 
by  proper  proceedings,  which  said  motion 
the  court  granted.  Thereupon  the  said  de- 
fendants paid  the  said  money  to  the  general 
receiver.  As  to  the  decree  for  costs  the 
said  Abbie  Posten  by  like  consent  is  relieved 
and  released  from  the  payment  of  all  costs, 
either  In  the  original  proceeding  or  in  this 
proceeding  had  upon  the  bills  of  review.  In 
all  other  respects  the  final  decree  in  this 
cause,  sought  to  be  reviewed,  is  approved 
and  conflrmed.** 


In  order  that  an  appeal  may  be  success- 
fully prosecuted,  it  must  be  shown  that  the 
appellant  has  been  aggrieved.  It  is  mani- 
fest that  Abbie  Posten  is  in  no  respect  in- 
terested in  the  case  before  us.  A  reversal 
of  the  decree  would  give  her  nothing  more 
than  that  which  she  receives  under  the 
decree. 

The  remaining  question  to  be  considered  is 
as  to  the  form  of  the  issue  submitted  to 
the  jury. 

By  section  2544  of  the  Code  of  1887  [Va. 
Code  1904,  p.  1297]  it  is  provided  that 
"after  a  sentence  or  order  under  this  section, 
a  person  interested,  who  was  not  a  party 
to  the  proceeding,  may,  within  two  years, 
proceed  by  bill  in  equity  to  impeach  or  es- 
tablish the  will,  on  which  bill  a  trial  by  a 
jury  shall  be  ordered,  to  ascertain  whether 
any,  and  if  any,  how  much  of  what  was  so 
offered  for  probate,  be  the  will  of  the  de- 
cedent" 

The  statute  does  not  undertake  to  prescribe 
the  terms  of  the  issue.  It  states  the  object 
in  view  in  the  framing  of  the  issue,  which 
is  to  ascertain  whether  any,  and,  if  any, 
how  much,  of  what  was  offered  for  probate 
Is  the  will  of  the  decedent;  but  it  was  not 
intended  to  make  hard  and  fast  the  exact 
terms  in  wMch  the  issue  should  be  framed. 
A  substantial  compliance  with  the  statute, 
looking  to  the  object  to  be  accomplished,  is 
sufficient 

The  bill  in  this  case  attacks  the  will  as 
a  whole.  It  states  a  case  which,  if  true, 
avoids  the  whole  and  every  part  of  the 
paper  which  had  been  probated  as  the  will 
of  the  decedent  The  answer  accepts  the 
Issue  thus  tendered,  and  undertakes  to  main- 
tain the  will  in  its  entirety.  There  is  no 
suggestion  in  bill  or  answer,  or  in  the  evi- 
dence adduced,  that  a  part  of  the  paper 
may  be  established  as  a  will,  and  the  residue 
rejected  as  having  been  obtained  by  fraud 
or  undue  influence.  The  issue  was  framed 
by  the  court  precisely  as  it  was  tendered  by 
the  plaintiffs  and  accepted  by  the  defendants, 
and  it  is  manifest  that  it  did  not  and  could 
not  have  operated  to  the  prejudice  of  appel- 
lants. 

We  are  of  opinion  that  the  decree  com- 
plained of  should  be  affirmed. 


(IM  Va.  666) 
NORFOLK  ft  W.  ET.  CO.  v.  COFFBT. 
(Supreme  Court  of  Appeals  of  Virginia.    Dec. 

On  petition  for  rehearing.  Order  revers- 
ing and  remanding  the  cause  set  aside,  and 
judgment  of  circuit  court  affirmed. 

For  former  decision,  see  61  S.  B.  729. 

PBR  CURIAM.  Upon  the  petitions  of 
both  the  plaintiff  in  error  and  defendant  in 
error  to  rehear  the  judgment  of  this  court, 
rendered  in  this  case  on  the  26th  day  ^t 
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September,  1905,  at  Its  place  of  session  in 
the  city  of  Staunton,  reversing  tlie  Judgment 
of  the  circuit  court  of  Rockbridge  county, 
and  remanding  the  case  to  that  court  for 
further  proceedings  to  be  had  therein  not 
in  conflict  with  the  opinion  of  this  court,  it 
appearing  from  said  petitions  that  the  plain- 
tiff in  error  has  expressly  waived  its  pleas 
of  the  statute  of  limitations,  and  that  both 
parties  desire  a  final  disposition  of  this  case 
upon  the  merits  as  presented  by  the  record, 
independently  of  the  defense  of  the  statute  of 
limitations: 

On  mature  consideration  whereof  the 
court,  being  of  opinion  that  the  plaintiff  in 
error  was  guilty  of  actionable  negligence 
in  failing  to  use  ordinary  care  to  keep  its 
rock  quarry,  in  which  the  defendant  in  error 
was  employed  as  a  laborer,  in  reasonably 
safe  condition  (and  that  said  unsafe  condi- 
tion was  not  attributable  to  the  work  which 
was  being  conducted  In  said  quarry),  which 
negligence  was  the  proximate  and  efficient 
cause  of  the  Injuries  suffered  by  the  defend- 
ant in  error,  and  that  the  charge  of  contribu- 
tory negligence  alleged  against  the  defendant 
in  error  is  not  sustained  by  the  evidence, 
doth  so  decide  and  declare. 

Therefore  (without  in  any  manner  reced- 
ing from  the  views  expressed  by  this  court 
in  its  opinion  delivered  in  the  case,  as  origi- 
nally submitted  on  the  pleadings)  upon  the 
case  as  now  presented  by  the  record,  with  the 
pleas  of  the  statute  of  limitations  withdrawn. 
It  is  considered  by  the  court  that  the  order 
heretofore  entered  in  the  case  be  set  aside, 
and  that  the  Judgment  of  the  circuit  court 
be  affirmed. 

And  it  is  further  considered  by  the  court 
that  the  plaintiff  in  error  pay  to  the  defend- 
ant in  error  damages  according  to  law,  and 
also  his  costs  by  him  about  his  defense  here- 
in expended. 

Which  is  ordered  to  be  entered  in  the  or^ 
der  book  here,  and  forthwith  certified  to  the 
clerk  of  this  court  at  Staunton,  who  will  en- 
ter the  same  in  the  order  book  there  and 
certify  It  to  the  said  circuit  court  of  Rock- 
bridge county. 


(104  Va.  501) 

NORFOLK  ft  W.  RT.  CO.  v.  HARMAN. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
23,  1905.) 

1.  Cabbiers — Bills    of   Lading — Constbuo- 

TION. 

A  bill  of  lading,  made  out  on  a  form  used 
for  the  transportation  of  live  stock,  was  issued 
to  oover  a  shipment  of  live  stock  and  also  of 
household  goods.  One  clause  of  the  bill  re- 
quired the  shipper  to  give  notice  of  his  claim 
as  a  condition  precedent  to  his  right  to  recover 
"for  loss  or  injury  to  said  animals."  Held, 
that  the  shipper  was  not  required  to  ffive  no- 
tice of  a  claim  for  injury  to  his  household  goods 
before  suing  for  damages  on  account  of  such 
injury. 


2.  TaiAIr— iNSTBUOmOlTS — DiSBEXSABD    OW    EiVX- 
DEITCE. 

In  an  action  against  a  carrier  for  injuries 
to  goods  in  transit,  a  charge  that  the  bill  of 
lading  constitutes  the  contract  between  the 
parties  and  that  the  jury  mast  disregard  parol 
evidence  in  conflict  therewith  was  properly  re- 
fused, as  leaving  the  jury  to  review  the  rul- 
ings of  the  court  in  admitting  testimony  and  to 
decide  for  themselves  whether  any  evidence 
conflicted  with  the  bill  of  lading,  whereas  no 
evidence  was  admitted  to  which  defendant  ex- 
cepted as  inadmissible. 

3.  Cabbiebs — ^Biixs   or    Lauing — Oonstbuo- 

TION.  • 

A  bill  of  lading  having  on  it  the  characters 
"Rel.  Val.  Lts.  [or  Ltd.]  5  cwt."  will  not.  In 
the  absence  of  evidence  on  the  subject,  be  con- 
strued as  an  agreement  limiting  the  value  of 
the  property  covered  by  the  bill  to  five  dollars 
per  hundred  pounds,  especially  in  view  of  an- 
other clause  of  the  bill  of  lading  placing  a 
different  and  higher  valuation  upon  certain 
of  the  property. 

4.  Appeal — Habhlbss    Ebbob — Moditigatioii 

OF  INSTBUCTIONS. 

In  an  action  against  a  carrier  for  injury 
to  property  in  transit,  defendant  requested  the 
court  to  charge  that  the  jury  must,  under  the 
bill  of  lading,  estimate  the  damage  on  the  basis 
of  five  dollars  per  hundred  pounds  weight.  The 
court  gave  the  charge,  subject  to  the  modifica- 
tion, provided  the  jury  believes  Uie  bill  of 
lading  was  a  special  contract,"  etc.  There  was 
in  fact  nothing  on  the  bill  of  lading  which  the 
court  could  as  a  matter  of  law  declare  to  con- 
stitute a  contract  fixing  the  value  of  the  goods 
at  five  dollars  per  hundred  pounds.  Heldf  that 
the  modification  of  ttie  charge  was  not  prej* 
udicial  to  defendant 

Error  to  Circuit  Court,  Botetourt  County. 

Action  by  O.  B.  Harman  against  the  Nor- 
folk ft  Western  Railway  Company.  There 
was  a  judgment  In  favor  of  plaintiff,  and 
defendant  brings  error.    Affirmed. 

E.  M.  Pendleton  and  M.  McCormick,  for 
plaintiff  in  error.  BenJ.  Haden,  for  defend- 
ant in  error. 

CARDWELL,  J.  O.  O.  Harman,  the  plain- 
tiff in  this  cause,  was  a  farmer,  and  had  re- 
sided with  his  family  at  Ewing,  in  Lee  county* 
Va.,  until  the  early  part  of  November,  1904, 
when,  determining  to  return  to  Botetourt 
county,  where  he  had  lived  formerly,  he 
loaded  in  a  box  freight  car  his  household 
goods,  family  supplies,  wagons,  utensils,  and 
animals  (two  mules,  one  horse,  and  a  cow 
and  calf),  and  accepted  and  signed  a  bill  of 
lading  from  the  Louisville  ft  NashTille  Rail- 
road Company  for  the  transportation  of  said 
articles  by  that  company  from  Ewing.  Va., 
to  the  terminus  of  that  company's  line  at 
Norton,  Va.,  there  to  be  delivered  to  the  Nor- 
folk ft  Western  Railroad  Company  for  trans- 
portation to  Cloverdale,  Va.,  this  being  a 
station  of  the  Norfolk  ft  Western  Railway 
Company  In  Botetourt  county  nearest  to  the 
new  home  to  which  Harman  was  moving. 

The  car  was  duly  transported  without 
special  incident  by  the  Louisville  ft  Nashville 
Railroad  Company,  and  delivered  at  Norton 
to  the  Norfolk  ft  Western  Railway  Company, 


Va.) 
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aad  from  thence  by  tbe  latter  company  was 
duly  transported  to  Roanoke,  Va^  arriving  at 
the  latter  point  on  the  night  of  November 
12,  1904;  Harman  and  his  young  son  travel- 
ing m  the  same  train,  and  generally  In  the 
same  car.  While  upon  the  yards  of  the 
Norfolk  &  Western  Railway  Company  at 
Roanoke,  and  being  shifted  onto  the  line  of 
that  company,  over  which  the  car  was  to  be 
transported  to  Gloverdale,  the  car  was  so 
roughly  handled  as  to  cause  serious  damage 
to  the  two  mul^  the  family  supplies,  house- 
hold goods,  etc.;  and  to  recover  for  this  in- 
jury Harman  brought  this  suit  against  the 
Norfolk  &  Western  Railway  Ck>mpany. 

There  was  a  verdict  and  Judgment  in  favor 
of  the  plaintiff  for  $500,  with  interest  there- 
on from  June  8,  1905,  till  paid,  to  which  a 
writ  of  error  was  awarded  by  one  of  the 
judges  of  this  court 

Tbe  first  error  assigned  la  that  the  trial 
eourt  erred  in  refusing  to  give  to  the  jury  the 
following  instruction,  asked  by  plaintiff  in 
error,  viz.: 

"The  court  instructs  the  jury  that  a  bill  of 
lading  is  a  contract  between  the  shipper  on 
the  one  part  and  the  carrier  on  the  other, 
and  they  must  be  controlled  in  their  verdict 
by  it ;  and  if  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  did  not  give  notice  to 
defendant's  agent  at  Gloverdale,  as  required 
by  the  twelfth  clause  of  the  bill  of  lading, 
then  the  jury  must  find  for  the  defendant." 

The  twelfth  clause  of  the  bill  of  lading  1b 
as  follows: 

'^As  a  condition  precedent  to  the  shipper's 
right  to  recover  damages  for  loss  or  injury 
to  said  animals,  he  will  give  notice  in  writing 
of  his  claim  thereof  to  the  agent  of  the  rail- 
road company  or  other  carrier  from  whom  he 
receives  said  animals  before  said  animals 
are  removed  from  the  place  of  destination 
above  mentioned,  or  from  the  place  of  de- 
livery of  the  same  to  said  shipper,  and  before 
said  animals  are  mingled  with  other  animals." 

This  bill  of  lading  is  of  the  class  used  by 
the  initial  carrier  "for  the  transportation  of 
live  stock  over  its  lines,"  while  opposite  the 
name  of  "consignee,  destination,"  etc.,  and 
under  the  heading,  "Description  of  Stock," 
besides  "3  Head  Horses,"  "2  Do.  Cattle," 
there  also  appear  "H.  H.  Goods."  "Rel.  VaL 
Lts.,  5  cwt"  Clearly,  as  is  readily  to  be 
observed,  clause  12  of  the  bill  of  lading  could 
not  have  had  and  was  never  intended  to  have, 
application  to  suits  to  recover  damages  for 
loss  or  injury  to  property  other  than  "ani- 
mals." In  fact,  it  was  nowhere  claimed  in 
the  conduct  of  the  case  before  the  Jury  that 
this  clause  of  the  bill  of  lading  had  any  such 
application.  Defendant  in  error  sued  to  re- 
cover for  injuries,  not  only  to  his  two  mules, 
but  to  family  supplies,  household  goods,  furni- 
ture, etc.,  contained  in  the  same  car  and  set 
out  in  the  bill  of  particulars  filed  with  his 
declaration,  amounting  to  $726.55,  of  which 
amount  $300  was  claimed  for  injuries  to  the 
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mules;  yet  the  trial  court  was  asked  to 
instruct  the  jury  that  he  could  not  recover 
for  the  damages  done  to  his  household  goods 
and  other  property  unless  he  gave  written 
notice  to  the  agent  at  Cloverdale  about  the 
injury  to  his  mules.  If  the  full  force  and 
effect,  as  claimed  by  plaintiff  in  error,  be 
given  the  bill  of  lading,  it  would  not  have 
justified  the  giving  of  this  instruction,  inas- 
much as  it  could  have  no  application  to  any- 
thing contained  therein  other  than  the  "ani- 
mals." For  this  all-sufficient  reason,  the  in- 
struction was  rightly  refused. 

After  the  court  had  passed  upon  the  in- 
structions asked  for  by  both  parties,  and 
after  the  argument  had  been  partly  made,  it 
was  asked  by  plaintiff  in  error  to  give  the  fol- 
lowing instructions: 

"R.  The  jury  is  Instructed  that  the  bill 
of  lading  introduced  in  evidence  in  this  case, 
in  an  of  its  parts,  constitutes  the  contract 
between  the  parties,  and  no  parol  evidence 
is  admissible  to  vary  its  terms.  If  such 
parol  evidence  has  been  before  the  Jury, 
which  Is  in  confiict  with  this  contract,  the 
jury  must  disregard  it 

"C.  If  the  jury  believe  from  the  evidence 
that  the  plaintiff  is  entitled  to  recover  in  this 
action,  then  in  assessing  such  damages 
against  the  defendant  the  Jury  must  estimate 
the  damages  on  the  supposition  that  the 
plaintiff's  goods,  live  stock,  etc.,  were  only 
worth  $5  for  every  hundred  pounds  of  weight 
they  weighed,  and  the  burden  of  proof  of 
their  weight  is  on  the  plaintiff.  In  no  event 
can  the  jury  find,  on  account  of  damage  to  the 
mules,  more  than  $5  per  hundred  of  their 
weight;  the  court  telling  the  Jury  In  this 
case  that  the  measure  of  the  railway  com- 
pany's liability  is  to  be  determined  by  the 
weight  of  the  articles  loaded  in  the  car." 

Instruction  R  directed  the  jury  to  disre- 
gard any  parol  evidence  which  the  Jury  might 
decide  to  be  in  confiict  with  the  bill  of  lading. 
It  did  not  tell  the  Jury  that  any  evidence  had 
been  admitted  which  was  in  conflict  with  the 
bill  of  lading,  and  which  they  should  disre- 
gard, but  left  them  to  review  the  rulings  of 
the  court  in  admitting  testimony,  and  to 
decide  for  themselves  whether  any  evidence 
Introduced  did  conflict  with  the  bill  of  lading, 
what  that  evidence  was,  and  to  disregard  it, 
when  in  point  of  fact  the  record  discloses 
that  no  evidence  was  admitted  by  the  court 
to  which  plaintiff  in  error  excepted  as  in- 
admissible. It  has  been  said  again  and  again 
by  this  court  that  it  is  the  duty  of  the  court, 
and  not  the  jury,  to  pass  upon  the  effect  of 
written  instruments.  City  of  Richmond  v. 
Gallego  Mills,  102  Va.  165.  45  S.  E.  877,  and 
authorities  cited.  It  is  also  too  well  settled 
to  admit  of  citation  of  authority  that  the  ad- 
missibility of  testimony  is  for  the  court,  and 
not  for  the  Jury. 

It  was  sought  by  instruction  G  to  announce 
to  the  Jury  as  the  court's  interpretation  of  the 
bill  of  lading,  in  the  light  of  the  evidence, 
that  the  measure  of  the  plaintiff's  damage 
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was  $5  for  every  hundred  pounds  that  his 
property — his  goods  and  live  stock — ^weighed, 
when  there  is  nothing  whatever  in  the  evidence 
of  any  agreement  between  the  parties  that 
the  value  of  the  plaintiff's  property  was  only 
$5  for  every  one  hundred  pounds  of  weight, 
or  was  to  be  limited  to  that  valuation  in  case 
of  injury  thereto  by  reason  of  the  negligence 
of  the  carrier,  unless  it  be  that  the  charac- 
ters, "ReL  Val.  Lts.  [or  Ltd.]  5  cwt,"  appear- 
ing on  the  bill  of  lading  as  before  stated, 
meant  that  the  plaintiff  and  the  defendant 
had  agreed  that  the  property  should  be  con- 
sidered as  worth  only  $5  for  every  hundred 
pounds  of  weight 

There  Is  certainly  no  evidence  in  the  rec- 
ord as  to  what  the  characters  stood  for,  or 
that  they  had  any  meaning  at  all.  We  have 
taken  occasion  to  examine  the  original  bill  of 
lading,  and  find  that  the  characters  in  ^ques- 
tion are  not  only  badly  written,  but  have  no 
such  connection  with  the  intelligible  portions 
of  the  paper  as  would  throw  any  light  upon 
them  as  showing  their  meaning,  and  there- 
fore it  cannot  be  said  that  their  meaning  was 
discernible  to  a  person  of  ordinary  intelli- 
gence. There  is  no  dollar  mark  in  front  of 
the  figure  6.  Its  use  would  be  meaningless, 
certainly  to  a  person  even  of  a  high  order  of 
intelligence,  in  the  hurry  usual  in  the  issuing 
and  receiving  of  a  bill  of  lading  for  goods 
shipped.  But,  even  if  the  characters  of 
which  we  are  speaking  would  bear  the  in- 
terpretation claimed  for  them,  they  would  be 
glaringly  inconsistent  with  the  tenth  clause 
of  the  bill  of  lading,  in  which  a  different  and 
higher  valuation  is  placed  upon  the  mules. 

Upon  the  record  before  us,  we  do  not  con- 
sider that  we  are  called  upon  to  review  the 
authorities  cited  by  counsel  for  plaintiff  in 
error  for  the  proposition  that  a  statute  such 
as  we  have  (section  1294,  p.  068,  Ya.  Code  1904), 
providing  that  no  agreement  made  by  a  trans- 
portation company  for  exemption  from  liabil- 
ity for  injury  or  loss  occasioned  by  its  own 
neglect  or  misconduct  as  a  common  carrier 
shall  be  valid,  does  not  prohibit  the  making 
of  a  contract  between  a  common  carrier  and 
a  shipper  limiting  the  liability  of  the  former 
for  injury  or  loss  occasioned  by  its  own  neg- 
lect or  misconduct  as  a  common  carrier. 
In  the  cases  decided  by  this  court,  holding 
that  a  common  carrier  can  make  a  valid  and 
binding  contract,  not  exempting  the  carrier 
from  liability  for  the  negligence  of  itself  or 
its  servants,  but  limiting  the  amount  in  which 
the  carrier  shall  be  liable,  in  consideration 
of  carriage  at  a  reduced  rate,  it  is  declared 
that  the  test  to  be  applied  In  all  such  cases  is. 
was  the  contract  fairly  entered  into,  and  are 
its  terms  Just  and  reasonable? 

If  it  were  conceded  that  the  terms  of  the 
contract  here  contended  for  by  plaintiff  in 
error  are  Just  and  reasonable,  it  cannot,  in  the 


face  of  the  facts  to  which  we  have  adverted, 
be  maintained  that  such  a  contract  was  fairly 
entered  into  by  the  defendant  in  error,  and 
therefore  instruction  C,  asked  by  plaintiff 
in  error,  was  properly  rejected. 

The  third  assignment  of  error  relates  to  the 
modification  of  plaintiff  in  error's  instruction 
A,  which,  as  given,  the  modification  being 
italicized,  is  as  follows: 

"The  court  instructs  the  Jury  that  if  they 
believe  from  the  evidence  that  the  plaintiff 
is  entitled  to  recover  in  this  action,  in  assess- 
ing damages  against  the  defendant,  they 
must  estimate  the  damages  upon  the  supposi- 
tion that  the  plaintiff's  goods,  live  stock,  etc., 
were  only  worth  $5  for  every  hundred  pounds  . 
they  weighed ;  that  is  to  say,  if  the  plaintiff's 
mule  weighed  1,000  pounds  then  in  estimating 
damages  they  must  treat  it  as  worth  not  more 
than  $50  when  received  by  defendant,  and 
the  Jury  cannot  find  any  more  damages  on 
account  of  injuries  to  the  mule  than  the  dif- 
ference between  $50  and  the  value  of  the  mule 
when  it  was  delivered  by  defendant  to  the 
plaintiff,  and  under  this  bill  of  lading  plain- 
tiff can  recover  no  more  than  $50  for  each 
mule  injured:  provided  the  jury  Relieves  the 
Mil  of  lading  toa*  a  tpeoial  contract,  fairly 
made  in  consideration  of  a  special  rate  of 
transportation,  and  tJtat  the  minds  of  tJie 
parties  fairly  met  on  the  agreement,** 

To  what  we  have  said  in  considering  the 
second  assignment  of  error,  all  of  which  is 
applicable  to  the  assignment  here  under  con- 
sideration, it  need  only  be  added  that  the 
circuit  court,  in  the  absence  of  evidence,  could 
not,  as  a  matter  of  law,  say  What  these  char- 
acters, "Rel.  Val.  Lts.  [or  Ltd.]  6  cwt,"  meant, 
or  that  the  minds  of  the  parties  had  met  as  to 
their  meaning.  Therefore  the  modification 
of  the  instruction  is  no  ground  of  complaint 
on  the  part  of  plaintiff  in  error,  since  the 
most  it  could  reasonably  ask  was  to  have 
submitted  to  the  Jury  the  question  whether 
the  parties  understood  and  agreed  that  the 
characters  had  the  meaning  contended  for  by 
plaintiff  in  error  in  the  Instruction  A,  with 
the  modification  made  to  it  by  the  court. 

The  remaining  assignment  of  error  is  to  the 
refusal  of  the  court  to  set  aside  the  verdict 
and  grant  plaintiff  in  error  a  new  trial. 

The  evidence  proves  clearly  the  negligence 
— ^gross  negligence— of  plaintiff  in  error,  re- 
sulting in  injury  to  defendant  in  error's  prop- 
erty, and  the  latter  proves  his  whole  bill  of 
particulars  filed  in  the  cause,  amounting  to 
$726.55,  while  the  Jury  found  for  him  a  ver- 
dict of  $500  only,  thereby  leaving  to  plaintiff 
in  error  no  ground  whatever  for  complaint 
as  to  the  amount  of  damages  assessed  against 
it 

The  Judgment  of  the  circuit  court  la  right 
and  will  therefore  be  affirmed. 
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WOOD'S  ADM'X  V.  SOUTHERN  RT.  CO.* 

(Supreme  Court  of  Appeals  of  Virginia.    Dec. 
7.    1905.) 

1.  MaSTXB   and   SeBVAHT — INJXTBXBB   TO    SkBY- 

AWT — Duties  op  Master — Sate  Appliances. 
Where  a  handhold  on  the  manhole  of  an 
oigine  tender,  while  primarily  need  to  raise 
the  manhole  cover,  is  also  commonly  used, 
without  objection  from  the  railroad,  by  brake- 
men  and  others  as  the  most  conyenient  and  safe 
way  to  assist  them  in  getting  on  and  off  the 
tender,  the  railroad  is  bound  to  exercise  ordi- 
nary care  to  see  that  such  handhold  is  in  a 
reasonably  safe  condition  for  the  use  to  which 
the  brakemen  and  other  employ^  put  it. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  S4, 
Cent.  Dig.  Master  and  Servant,  fifi  178,  174L] 

2.  Same— Actions — Qttestions   fob   Jttbt. 

In  an  action  against  a  railroad  for  the 
death  of  a  brakeman,  evidence  held  sufficient 
to  require  the  submission  to  the  jury  of  the 
question  whether  the  death  of  the  brakeman 
was  not  to  be  attributed  to  the  neglijrence  of 
the  railroad  in  failing  to  keep  a  handhold  on 
the  tender  on  which  the  brakeman  was  riding 
in  a  reasonably  safe  condition. 
8.  Evidence  —  Weight    and    Suvtigixnot  — 

Pbeponderancb  of  Proof. 

Plaintiff  in  an  action  for  personal  injuries 
is  not  required  to  prove  his  case  beyond  a 
reasonable  doubt,  but  all  that  is  required  to 
make  out  a  prima  facie  case  is  to  make  it 
appear  more  probable  that  the  injury  was  the 
proximate  result  of  defendant's  negligence  than 
of  anything  else. 

[Ed.  Note. — ^For  cases  in  point,  see  ?oL  87, 
Cent.  Dig.  Negligence,  S  267.] 

4.  Habteb  and  Servant — Injuries  to  Sery- 
ant  —  Contributory  Negligence  —  Suffi- 
ODENCT  of  Evidence. 

In  an  action  against  a  railroad  for  the 
death  of  a  brakeman,  alleged  to  have  been 
caused  by  the  giving  way  of  a  manhole  oov^ , 
to  the  handhold  on  which  the  brakeman  was 
clinging  while  getting  off  the  tend»,  evidence 
held  to  authorize  a  finding  that  the  brakeman 
was  not  guilty  of  contributory  negligence  in 
making  use  of  the  handhold  while  getting  off 
the  tender. 

Error  to  Clrcnlt  Court,  Amherst  County. 

Action  by  Anna  P.  Wood,  as  administratrix 
of  J.  Buckner  Wood,  deceased,  against  tlie 
Southern  Railway  Company.  There  was  a 
Jndsment  in  favor  of  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Strode  &  Tndcer  and  Caskle  ft  Coleman,  for 
plaintiff  in  error.  Horslej  ft  Kemp,  for  de- 
fendant in  error. 

BUCHANAN,  J.  This  action  was  brought 
by  tbe  personal  representative  of  J.  Buckner 
Wood,  deceased,  to  recover  damages  for  the 
death  of  his  decedent,  caused,  as  alleged,  by 
the  negligence  of  the  Southern  Railway  Com- 
pany. 

Upon  the  trial  of  the  cause,  the  defendant 
company's  demurrer  to  the  evidence  was  sus- 
tained, and  judgment  rendered  in  Its  favor. 
To  that  Judgment  this  writ  of  error  was 
awarded. 

There  was  evidence  tending  to  prove  that 
about  10  o'clock  on  the  night  of  February 
7,  1904,  one  of  the  defendant  company's 
freight  trains  from  Alexandria  arrived  at 

^Rehearing  denied. 


Monroe,  a  station  on  the  defendant's  road 
in  Amherst  county.  The  train  was  to  be 
placed  on  a  siding  there  and  the  engine  taken 
to  the  roundhouse.  The  front  brakeman  on 
the  train  not  being  acquainted  with  the 
switches  at  the  station,  the  plaintiff's  de- 
cedent, who  was  a  yard  brakeman,  was  order- 
ed by  tbe  yardmaster  to  assist  in  "putting 
away"  tbe  train,  and  was  engaged  in  that 
service  when  he  lost  his  life. 

The  train  came  in  from  the  north  on  the 
main  track,  and  after  passing  the  depot  was 
switched  to  another  track,  where  the  en- 
gine and  tender  were  cut  loose  from  the 
cars.  The  engine  and  tender  proceeded  over 
another  switch  to  the  main  line,  and  were 
backed  down  that  track  with  the  intention 
of  getting  on  the  "lead"  tr&ds.  through  an- 
other switch,  so  as  to  get  to  the  roundhouse. 
As  the  train  went  south  over  the  main  line, 
and  before  the  engine  and  tender  were  cut 
loose,  the  deceased  lit  a  "fusee,"  which  makes 
a  flaming  red  light  and  burns  about  10 
minutes,  and  stuck  it  in  the  ground  to  give 
warning  to  an  approaching  train  from  the 
south.  After  the  engine  and  tender  had  been 
cut  loose,  and  as  they  were  backed  north  on 
their  way  to  the  roundhouse,  the  deceased 
picked  up  the  lighted  fusee,  and  with  his 
lantern  got  on  top  of  tbe  tender  of  the  en- 
gine and  sat  on  its  rear  end,  holding  the 
fusee  in  his  hand  to  signal  the  engineman, 
and  to  give  warning  to  the  train  approach- 
ing from  the  south  and  another  which  was 
expected  from  the  north.  The  position  of  the 
deceased  was  a  proi>er  one  for  the  duties  he 
had  to  perform. 

When  the  engine  and  tender  reached  the 
switch  over  which  they  had  to  pass  to  reach 
the  "lead"  track,  it  was  the  duty  of  the  de- 
ceased to  throw  or  change  the  switch.  As 
the  engine  and  tender  approached  the  switch, 
and  were  within  100  or  125  yards  of  it,  run- 
ning at  the  rate  of  about  12  miles  an  hour, 
the  deceased  was  seen  sitting  on  the  "man- 
hole" on  the  rear  end  of  the  tender  by  the 
engineman,  as  he  turned  to  shut  off  the 
steam  and  slow  down  his  engine  so  as  to  go 
in  on  the  switch.  There  was  some  slight 
hitch  in  reversing  the  lever  and  slowing 
down  the  engine,  and  when  the  engineman 
again  looked  in  the  direction  his  engine 
was  badclng  he  did  not  see  the  plaintiff's 
intestate,  but  took  "it  for  granted,"  as  he 
testified,  "that  he  had  gotten  down  and  later 
would  throw  the  switch."  As  soon  as  the 
engine  stopped  the  attention  of  the  engineer 
was  attracted  by  the  action  of  the  car 
Inspector  upon  the  track  over  which  the  en- 
gine and  tender  had  just  passed.  The  en- 
gineer got  off  his  engine  and  went  back  to 
the  car  Inspector,  where  was  found  the  dead 
body  of  plalntiflPs  intestate. 

The  car  inspector,  who  was  following  after 
the  engine,  came  first  upon  the  lamp  of  the 
deceased,  then  the  "manhole"  cover,  and,  a 
little  nearer  the  engine,,  upon  the  dead  body 
of  the  deceased,  all  between  the  rails  of 
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the  track.  The  cross-ties  and  ballast  be- 
tween the  ties  showed  that  the  manhole  cover 
and  the  body  of  the  deceased  had  both  been 
dragged  some  distance. 

The  manhole,  upon  the  cover  or  lid  of 
which  the  deceased  was  sitting  when  last 
seen  alive,  and  Immediately  before  his  death, 
is  located  In  the  center  of  the  rear  of  the 
tender,  In  a  line  with  the  top  of  the  ladder 
leading  up  and  down  the  rear  end  of  the 
tender.  The  manhole  cover  is  about  40 
inches  in  length  and  21  Inches  in  width,  ob- 
long in  shape,  is  made  of  Iron,  and  has  upon 
it  an  Iron  handhold,  parallel  with  the  rounds 
of  the  ladder  referred  to  above,  and  of 
about  the  same  diameter,  located  on  the  side 
of  the  cover  nearer  the  end  of  the  tender; 
and  the  cover  Is  fastened  to  the  tender  by 
hinges  on  the  side  next  to  the  engine.  It 
was  the  common  practice  of  brakemen  and 
others  passing  over  the  tender  to  use  the 
handhold  of  the  cover  for  the  purpose  of  pul- 
ling themselves  up  on  the  tender  from  the 
ladder  and  in  letting  themselves  down  the 
ladder.  The  location  of  the  handhold  was 
such  that  it  was  convenient  and  Inviting,  as 
well  as  in  common  use  for  those  purposes, 
and  there  was  nothing  else  by  which  a  per- 
son ascending  or  descending  the  ladder  could 
as  conveniently  and  safely  catch  hold  of. 
The  handhold  was  also  used  for  raising  the 
manhole  cover  to  put  water  into  the  tank, 
and  that  was  most  probably  its  primary 
nse. 

About  30  miles  from  Alexandria^  on  the 
run  from  there  to  Monroe,  the  manhole  cover 
slipped  when  one  of  the  brakemen  caught 
hold  of  the  handhold  In  coming  up  the  lad- 
der and  getting  on  the  tender  from  the  rear. 
The  hinges  of  the  cover,  when  found  on  the 
track  after  the  accident,  were  broken;  one 
hinge  showing  a  fresh  break,  and  the  other 
an  old  break,  which  was  rusty  and  had  the 
appearance  of  having  been  made  some  time 
before.  When  both  hinges  were  in  proper 
condition,  there  was  no  danger  of  the  cover 
slipping  or  breaking  loose  by  the  use  of  the 
handhold  in  getting  off  or  on  the  tender  at 
the  rear. 

The  contention  of  the  plaintiff  is  that  the 
proximate  cause  of  the  accident,  which  re- 
sulted In  her  decedent's  death,  was  the  fail- 
ure of  the  defendant  to  exercise  due  care  in 
keeping  In  a  reasonably  safe  condition  the 
manhole  cover,  the  handhold  of  which  the 
deceased  was  using  and  had  the  right  to  use 
in  performing  his  duty  at  the  time  of  the 
accident 

The  contention  of  the  defendant  as  to  the 
negligence  charged  is  that  it  is  not  proved 
that  the  plaintiff's  intestate  had  the  right 
to  use  the  handhold  in  getting  off  the  tender, 
or,  if  he  had,  that  he  was  so  using  it  in  the 
performance  of  his  duty  when  he  fell  from 
the  tender  and  was  killed. 

The  evidence  not  only  tends  to  prove,  but 
the  Jury,  if  the  case  had  not  been  taken  from 


them  by  the  demurrer  to  the  evidence,  might 
properly  have  found,  that  one  of  the  hinges 
of  the  manhole  cover  was  broken,  and  that 
it  had  been  broken  for  so  long  that  the 
defendant  knew,  or  could  by  the  exercise 
of  reasonable  care  have  known,  of  its  con- 
dition. The  Jury  might  have  further  found, 
even  though  the  primary  use  of  the  hand- 
hold on  the  manhole  cover  was  to  raise  it  for 
the  purpose  of  putting  water  into  the  tcuik, 
that  it  was  the  most  convenient  and  safe  way 
for  brakemen  and  others  to  get  on  and  off 
the  tender  by  way  of  the  ladder  at  the  rear 
end  of  the  tender,  and  that  it  was  their  com- 
mon practice  to  so  use  it,  without  objection 
by  the  defendant;  and  since  it  did  not  pro- 
hibit such  use  (which  probably  would  have 
seemed  absurd),  it  ought,  therefore,  to  have 
exercised  ordinary  care  in  seeing  that  it  was 
in  a  reasonably  safe  condition  for  such  sec- 
ondary use.  Ooates  v.  Boston,  etc.,  R.  Go. 
(Mass.)  26  N.  E.  864,  10  L.  R.  A.  769;  Mc- 
Intyre  v.  B.  ft  M.  R.  Co.  (Mass.)  89  N.  B. 
1012. 

The  Jury  might  have  further  found  that  the 
deceased,  when  last  seen  alive,  was  sitting 
on  the  manhole  cover  at  the  rear  of  the 
tender,  in  the  performance  of  his  duties, 
when  the  engine  was  within  125  yards  of 
the  switch,  to  change  which  was  Ills  next 
duty;  that  in  discharging  that  duty  in  the 
customary  and  most  speedy  and  convenient 
way  he  would  have  used  the  handhold  on 
the  manhole  cover  hi  going  down  the  ladder 
at  the  end  of  the  tender,  preparatory  to. 
getting  on  the  ground  to  change  the  switch ; 
and  that  while  thus  using  the  handhole, 
the  other  hinge  in  the  manhole  cover  was 
broken,  and  by  reason  thereof  he  fell,  or 
was  thrown,  in  front  of  the  backing  engine 
and  tender  and  killed. 

Upon  all  the  facts  and  circumstanceB  of 
the  case,  considered  as  on  a  demurrer  to 
the  evidence,  we  cannot  say  as  a  matter  of 
law  that  the  injury  complained  of  was  not 
more  naturally  to  be  attributed  to  the  neg- 
ligence of  the  defendant  than  to  any  other 
cause.  A  plaintiff  in  an  action  to  recover 
damages  for  personal  injuries  is  no  more 
required  to  prove  his  case  beyond  a  reason- 
able doubt  than  in  any  other  civil  action. 
All  that  he  is  required  to  do  to  make  out  a 
prima  facie  case  is  to  make  it  appear  to  be 
more  probable  that  the  injury  was  the  proxi- 
mate result  of  the  defendant's  negligence 
than  from  any  other  cause.  Griffin  v.  Bos- 
ton, etc,  R.  Go.  (Mass.)  19  N.  E}.  166, 1  L.  R. 
A.  698,  12  Am.  St  Rep.  626;  Labatt  on 
Master  ft  Servant,  §  835;  Marshall  ▼.  Valley 
R.  Co.,  99  Ya.  798,  805,  34  S.  E.  455;  Ya.  Iron 

Ci  &  C.  Co.  V.  Tomlinson,  104  Ya.  ;  51 

S.  E.  362,  364;  Choctaw,  etc,  R.  Co.  v.  Mc- 
Dade,  191  U.  S.  64,  24  Sup.  Gt  24,  48  U  Ed. 
96. 

It  is  insisted  by  the  defendant  that,  even 
if  it  was  guilty  of  negligence  in  failing  to 
exercise  ordinary  care  to  mainti^in  the  maa- 
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hole  cover  in  a  reasonably  safe  condition 
and  the  plaintilTs  intestate  had  the  right 
to  malce  use  of  the  handhold  thereon  in 
getting  off  the  tender,  he  was  guilty  of  con- 
tributory negligence  in  attempting  to  do  so 
under  the  facts  and  circumstances  of  the 
case. 

Without  discussing  further  the  evidence 
in  the  case,  and  the  proper  inferences  which 
the  Jury  might  have  drawn  from  the  facts 
and  circumstances  proved,  it  is  suflQclent 
to  say  that  we  are  clearly  of  the  opinion 
that,  if  the  jury  had  found  that  the  plain- 
tiff's intestate  was  not  guilty  of  contributory 
negligence,  the  court  could  not  have  set 
aside  the  verdict  because  contrary  to  the 
evidence:  We  are  of  opinion,  therefore,  that, 
since  the  Jury  might  have  found  for  the 
plaintiff  upon  both  the  question  of  negligence 
and  of  contributory  negligence,  we  must  so 
find. 

The  judgment  of  the  circuit  court  must 
be  reversed,  and  this  court  will  enter  such 
judgment  as  that  court  ought  to  have  entered. 


aOiTa.  06) 

FISHEB'S  ADBTR  v.  CHESAPEAKE  A  O. 
RT.  CO. 

(Saprone  Court  of  Appeals  of  Virginia.    Dec 

1.  HaSTKB  and  SbBVART — IjrJVKOlB  TO  Sebv- 

▲NT  —  Degbee   of  Case   Rbquibeo  —  Safe 

Plage  to  Wobk. 

It  is  the  doty  of  a  master  to  ezerclse  ordi- 
nary care  to  provide  for  the  safety  of  his  serv* 
ant  while  engaged  in  the  discharge  of  his  duties, 
and  to  that  end  he  must  use  ordinary  care  to 
famish  a  reasonably  safe  place  to  work. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  34 
Cent  Dig.  Master  and  Servant,  H  173, 174, 179j 

2.  Same — OBnnvABT   Cabb. 

Ordinary  care  is  such  care  as  reasonable 
and  prudent  men  use  under  like  circumstances 
in  providing  safe  and  suitable  appliances  and 
instrumentalities  for  the  work  to  be  done  and 
in  providing  generally  for  the  safety  of  the 
servant  in  the  course  of  his  employment;  re- 
nrd  being  had  to  the  work  and  diffioulties  and 
dangers  attending  it 

[Ed.  Note. — ^For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  H  173, 174, 179.] 

8.  Same  —  Railboad  Traoks  —  Anjoimiro 

BAlfBlll  Aim  Bluits. 

The  dutv  of  a  railroad  oompanv  to  its 
servants  employed  on  trains  requires  it  to  use 
ordinary  care  in  guarding  against  obstructions 
caused  by  landslides  and  rocks  falling  from 
adjoining  banks  and  bluffs. 

[Bd.  Note. — ^For  cases  In  point,  see  voL  84^ 
Cent  Dig.  Master  and  Servant,  U  174,  179» 
218»  224.  J 

4.  Same — Questions  iob  Jubt — ^Nequgengb 

or  Masteb. 

In  an  action  against  a  railroad  company 
for  injury  to  its  engineer,  evidence  considerecL 
snd  held,  that  defendant's  negligence  shoulo 
have  been  submitted  to  the  jury. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §§  1000,  10010 

6u  Sake — Contbibutoby   Nbgugence. 

In  an  action  against  a  railroad  company 
for  injuries  to  an  engineer,  evidence  considered. 
and  kMt  that  whether  deceased  was  guilty  oz 


contributory  negligence  should  have  been  sub- 
mitted to  the  jury. 

[Bd  Note. — ^For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  H  1089-1182J 

Error  to  Circuit  Court,  Bedford  County. 

Action  by  B.  a  Fisher,  administrator  of 
George  Fisher,  deceased,  against  the  Chesa- 
peake A  Ohio  Railway  Company.  From  a 
judgment  for  defendant,  plaintiff  brings  er- 
ror.   Reversed. 

Caskie  &  Coleman  and  F.  T.  Glasgow,  for 
plaintiff  in  error.  Harrison  &  Long,  for  de- 
fendant in  error. 

WHITTLE,  J.  This  action  was  brought  by 
the  plaintiff  in  error  to  recover  damages  for 
the  death  of  his  intestate,  which  Is  ascribed 
to  the  negligence  of  the  defendant 

The  case  arose  as  follows:  Fisher  had 
been  employed  for  many  years  by  the  defend- 
ant in  the  capacity  of  locomotive  engineer  on 
its  passenger  trains  on  the  James  River  Di- 
vision, a  line  of  road  extending  from  the  city 
of  Richmond,  along  James  river,  to  Clifton 
Forge.  The  road  was  built  by  the  predecessor 
in  title  of  the  defendant,  the  Riclunond  & 
Alleghany  Railroad  Company,  in  the  year 
1881,  and  was  located  principally  upon  the  old 
towpath  of  the  James  River  and  Kanawha 
CanaL 

For  the  distance  of  three-fourths  of  a 
mile,  including  the  point  at  which  the  ac- 
cident happened,  in  a  westerly  direction,  the 
river  is  on  the  right-hand  side  of  the  track; 
while  on  the  shore  side  there  are  a  series  of 
bluffs,  with  intervening  ravines,  rising  abrupt- 
ly from  the  water  line  In  some  places  to  the 
height  of  200  feet,  along  the  base  of  which 
the  roadbed  has  been  cut,  and  the  face  of 
which  forms  its  southern  side  or  wall. 

The  property  was  transferred  to  the  pres- 
ent company  In  the  year  1887,  and  has  been 
since  that  time  operated  by  it  In  Its  opera- 
tion the  defendant  exercises  control  over 
these  bluffs,  and  keeps  a  watchman  contin- 
uously on  the  beat  in  question,  whose  duty 
it  is  to  keep  a  lookout  for  rocks,  trees,  and 
other  obstructions  likely  to  fall  or  wash  upon 
the  track,  and  remove  them  when  practicable, 
or  else  flag  approaching  trains. 

On  Sunday,  December  29,  1901,  tlie  regular 
west-bound  passenger  train  having  been  de- 
layed by  an  accident  east  of  I^nchburg,  the 
passengers  and  baggage  were  transferred  to 
a  special  train,  composed  of  an  engine  and 
trader,  a  combination  baggage  and  express 
car,  and  a  passenger  coach.  This  special 
train  left  Lynchburg  for  Clifton  Forge  about 
6  o'clock  in  the  evening,  two  hours  behind 
schedule  time. 

The  watchman  on  the  beat  in  question  was 
returning  from  the  western  end  of  his  course, 
and  had  proceeded  about  one-fourth  of  a 
mile  eastward  when  he  heard  the  train  blow 
for  Reusens,  a  station  four  miles  west  of 
Lynchburg  and  two  miles  east  of  the  scene 
of  the  accident,  and  stepped  off  the  track  to 
allow  it  to  pass  him.    While  thus  waiting. 
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he  beard  a  rock  fall  on  the  track  towards  the 
eastern  end  of  the  bluff,  and  hurried  for- 
ward, waving  his  lantern  across  the  track 
to  stop  the  train. 

The  railroad  approaches  the  bluff  from  the 
east  on  an  11"^  reverse  curve,  and  at  that 
point  Fisher,  in  obedience  to  the  rules  of 
the  company,  reduced  the  speed  of  the  train 
to  "almost  a  8tand-8till,'V  and  came  around 
the  curve  very  slowly;  but  on  clearing  it 
he  observed  a  white  light  ahead,  and,  be- 
lieving the  track  to  be  unobstructed,  increased 
his  speed  to  15  miles  an  hour,  which  rate 
was  maintained  until  the  engine  collided  with 
a  rock  weighing  about  a  ton,  which  had  bro- 
ken loose  from  the  adjacent  bluff  and  fallen 
upon  the  track  between  the  rails.  The  rock 
was  wedge-shaped,  and  the  pilot  "rode  up  on 
it"  with  all  the  wheels  of  the  engine  except 
the  back  drivers.  An  examination  showed 
that  the  engine  was  not  seriously  damaged, 
but  it  was  impossible  to  replace  it  on  the 
track,  and  a  messenger  was  dispatched  to 
Reusens  to  telegraph  to  Lynchburg  for  as- 
sistance. 

It  had  been  raining  continuously  for  sever- 
al days,  and  the  night  was  intensely  dark. 
The  passenger  coach  was  crowded,  and  the 
trainmen  and  most  of  the  male  passengers 
assembled  in  the  baggage  and  express  car, 
where  they  remained  for  more  than  a  half 
hour,  awaiting  assistance,  smoking,  and  dis- 
cussing the  accident  At  intervals,  during 
that  time,  gravel  and  rock  were  falling  from 
the  bluff  above,  and  it  was  suggested  that  It 
would  be  safer  for  the  passenger  coach  to 
be  pushed  back  from  under  the  bluff.  Ac- 
cordingly, with  the  assistance  of  the  passen- 
gers, the  coach  containing  the  women  and 
children  was  shoved  back  some  65  feet 
Thereupon  the  conductor  requested  the  pas- 
sengiers  to  aid  in  removing  the  baggage  and 
express  car  also;  and  while  the  express  mes- 
senger was  engaged  in  uncoupling  the  car 
for  that  purpose,  a  large  quantity  of  rock 
and  earth  fell  from  the  side  of  the  bluff  upon 
and  against  the  car,  casting  several  men  into 
the  river,  part  of  the  mass  falling  upon 
Fisher  and  the  express  messenger,  and  held 
them  fast  despite  the  efforts  of  their  com- 
panions to  release  them,  until  they  were 
overwhelmed  and  killed  by  another  mass  of 
matter  which  shortly  thereafter  came  down 
upon  theoL 

The  trial  court  sustained  a  demurrer  to  the 
evidence  and  rendered  judgment  for  the  de- 
fendant; and  the  plaintiff  brings  error. 

The  defendant  denies  liability  for  the 
death  of  plaintifTs  Intestate  on  the  grounds 
that  the  evidence  fails  to  show  actionable 
negligence  on  its  part  sud  also  that  it  estab- 
lishes such  contributory  negligence  on  the 
part  of  Fisher  as  would  defeat  a  recovery, 
even  if  the  initial  negligence  of  the  railroad 
company  had  been  proved. 

The  relation  of  the  parties  being  that  of 
master  and  servant  the  law  imposed  upon 
the  def aidant  the  duty  of  OTiirrlsIng  ordlnarj 


care  to  provide  for  the  safety  of  its  servant 
while  engaged  in  the  discharge  of  his  duties, 
and  to  that  end  required  the  use  of  ordinary 
care  on  the  part  of  the  company  to  furnish 
him  a  reasonably  safe  place  in  which  to 
work. 

Ordinary  care  is  defined  to  be  "such  care 
as  reasonable  and  prudent  men  use  under 
like  circumstances,  in  providing  safe  and 
suitable  appliances  and  instrumentalities  for 
the  work  to  be  done,  and  in  providing  gener- 
ally for  the  safety  of  the  servant  in  the 
course  of  his  employment;  regard  being  had 
to  the  work  and  difficulties  and  dangers  at- 
tending it'*  Bertha  Zinc  Co.  v.  Martin,  83 
Ya.  804,  22  S.  E.  868;  Richlands  Iron  Go.  v. 
Elkins,  90  Va.  261,  17  S.  E.  800. 

In  the  case  of  Grand  Trunk  R.  Oo.  t. 
Ives,  144  U.  S.  417,  418^  12  Sup.  Ct  679,  36 
L.  Ed.  485,  it  is  said:  "The  terms  'ordinary 
care,'  'reasonable  prtidence,'  and  such  like 
terms,  as  applied  to  the  conduct  and  affairs 
of  men,  have  a  relative  significance,  and  can- 
not be  arbitrarily  defined.  What  may  be 
deemed  ordinary  care  in  one  case  may,  under 
different  surroundings  and  circumstances,  be 
gross  negligence.  The  policy  of  the  law  has 
relegated  the  determination  of  such  questions 
to  the  Jury,  under  proper  instructions  from 
the  court  It  is  their  province  to  note  the 
special  circumstances  and  surroundings  of 
each  particular  case,  and  then  say  whether 
the  conduct  of  the  parties  In  the  case  was 
such  as  would  be  expected  of  reasonable, 
prudent  men  under  a  similar  state  of  affairs. 
When  a  given  state  of  facts  is  such  that 
reasonable  men  may  fairly  differ  upon  the 
question  as  to  whether  there  was  negligence 
or  not  the  determination  of  the  matter  Is  for 
the  Jury."  B.  &  O.  R.  Co.  v.  Griffith,  159  U. 
S.  603,  611,  16  Sup.  Ct  105,  40  L.  Ed.  274. 

In  case  of  railroad  companies,  the  duty 
Involves  proper  construction  of  the  roadbed 
and  track,  primarily,  and  also  the  correlative 
obligation   of   maintenance   and   Inspection. 

The  principle  is  thus  stated  by  the  Supreme 
Court  of  the  United  States:  "The  raihroad 
cut  is  as  much  a  part  of  the  railroad  struc- 
ture as  is  the  fill.  They  are  both  necessary, 
and  both  are  intended  for  one  result  which 
is  the  production  of  a  level  track  over  which 
the  trains  may  be  propelled.  The  cut  is 
made  by  the  company  no  less  than  the  fill, 
and  the  banks  are  not  the  result  of  natural 
causes,  but  of  direct  intervention  of  the 
company's  work.  If  it  be  the  duty  of  the 
company  (as  it  unquestionably  Is),  in  the 
erection  of  the  fills  and  the  necessary  bridges, 
to  so  construct  them  that  they  shall  be  rea- 
sonably safe,  and  to  maintain  them  in  a 
reasonably  safe  condition,  no  reason  can  be 
assigned  why  the  duty  should  not  exist  In 
regard  to  the  cuts.  Just  as  surely  as  the 
laws  of  gravity  will  cause  a  heavy  train  to 
fall  through  a  defective  or  rotten  bridge  to  the 
destruction  of  life,  just  so  surely  will  those 
same  laws  cause  landslides  and  consequent 
dangerous  obstroctions  to  the  track   itself 
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from  m-constmcted  railway  cut&  To  all  In- 
tents and  purposes,  a  railway  track  which 
runs  through  a  cut  where  the  banks  are  so 
near  and  so  steep  that  the  usual  laws  of 
gravity  will  bring  upon  the  track  the  debris 
created  by  the  common  processes  of  nature 
is  overhung  by  those  banks.  Ordinary  skill 
would  enable  engineers  to  foresee  the  result, 
and  ordinary  prudence  should  lead  the  com- 
pany to  guard  against  it  To  hold  any  other 
view  would  be  to  overbalance  the  priceless 
lives  of  the  traveling  public  by  a  mere  item 
of  increased  expense  in  the  construction  of 
railroads,  and,  after  all,  an  item  in  the 
great  number  of  cases  of  no  great  moment" 
Gleeson  v.  Va.  Mid.  Ry.  Co.  140  U.  S.  436, 
440,    11    Sup.   Ct   859,  861,   85   L.   Ed.   45a 

It  is  not  perceived  that  there  can  be  any 
diff^ence,  in  principle,  between  the  duty  of 
a  railroad  company  with  respect  to  the  arti- 
ficial banks  of  a  cut  and  natural  banks  and 
bluffs  along  the  base  of  which  it  has  chosen 
to  locate  its  road.  The  mandate  of  the  law, 
which  imposes  upon  companies  the  duty  of 
using  ordinary  care  to  furnish  the  employ^ 
a  reasonably  safe  place  in  which  to  work. 
Is  as  imperative  in  the  one  case  as  in  the 
other;  and  this  rule  is  founded  upon  the 
Just  reasonable,  and  humane  principle  that 
where  human  life  is  at  stake,  such  precau- 
tions must  be  taken  as  will  afford  reason- 
able assurance  of  its  preservation. 

In  the  case  of  Union  Pacific  R.  Ca  t. 
O'Brien,  161  U.  S.  452,  459,  16  Sup.  Ct  618, 
620,  40  li.  Ed.  766,  Chief  Justice  Fuller,  in 
delivering  the  opinion  of  the  court  says: 
"This  engineer  was  entitled  to  rely  upon 
the  company  as  having  properly  constructed 
the  road,  and  to  presume  that  it  had  made 
proper  inquiry  in  respect  to  latent  defects, 
if  there  were  any,  in  the  construction,  for 
such  was  its  duty;  and  he  cannot  be  held 
to  knowledge  of  the  danger  lurking  in  this 
narrow  seam  in  the  mountain  side,  by  whose 
inequalities  its  sinuositieB  were  hidden.  We 
agree  with  the  Circuit  Court  of  Appeals 
that  the  Circuit  Court  properly  histructed 
the  jury  in  this  regard,  and  that  no  error 
was  committed  in  allowing  the  jury  to  con- 
sider the  evidence  in  the  light  of  its  own 
judgment  and  knowledge,  taking  into  consid- 
eration all  the  facts  bearing  on  the  defective 
construction  in  question." 

So,  also,  in  the  case  of  Beax  v.  Western 
N.  a  R.  Co.  (N.  a)  12  S.  B.  600,  the  court 
observes:  "The  masses  of  stone  just  above 
and  near  to  the  railroad  track  on  which 
trains  were  moved,  were  in  condition,  as  to 
situation,  to  slide  or  fall  upon  the  track, 
were  dangerous,  were  a  standing  menace,  and 
were  allowed  to  be  so  for  several  years; 
and  the  agents  of  the  defendants  knew  the 
fact  The  stone  ought  to  have  been  removed 
when  the  road  was  constructed.  The  fact 
tliat  the  defendant  kept  a  'track  walker,* 
whose  duty  was  to  examine  and  see,  just 
after  a  train  had  passed  the  dangerous  point 
whether  rock  had  fallen  or  was  about  to 


fall,  cannot  excuse  the  defendant  It  was 
its  serious  duty  to  avert  such  danger,  because 
it  was  obvious,  could  be  seen,  and  ought  to 
have  been  removed.  It  is  not  sufficient  to 
be  simply  cautionary,  when  a  manifest  danger 
exists  that  may  and  ought  to  be  removed." 
See,  also,  Blledge  v.  Nat'l  City,  etc.,  R.  Co., 
(Cal.)    84  Pac.  720,  88  Am.   St  Rep.   290. 

In  our  view  it  is  unnecessary,  in  either  as- 
pect of  the  case,  to  enter  upon  a  circumstan- 
tial discussion  of  the  evidence. 

Upon  the  first  proposition,  involving  the 
question  of  the  defendant's  negligoice,  con- 
sidered from  the  standpoint  of  a  demurrer  to 
the  evidence,  there  is  no  escape  from  the  con- 
clusion that  the  evidence  strongly  tended  to 
establish  it  It  was  in  testimony  that  the 
bluff,  at  the  point  of  the  accident  appeared  to 
be,  and  was  believed  to  be,  in  an  unsafe  con- 
dition ;  that  it  was  not  solid,  but  seamed ;  and 
that  there  was  a  dry  crack  across  the  face  of 
it  through  which  loose  earth  had  exuded, 
which  circumstance,  in  the  opinion  of  some  of 
the  witnesses.  Indicated  the  presence  of  an 
earth  pocket  behind  the  surface  of  the  rock. 
These  conditions  were  discernible  from  the 
track  beneath,  and  had  been  long  known  to 
the  defendant's  watchmen  and  supervisor  of 
track.  Yet  the  defendant  had  wholly  failed 
to  make  it  the  object  of  special  inspection,  or 
test  its  stability  by  scaling  or  otherwise.  In 
this  state  of  the  case,  the  trial  court  was  not 
warranted  in  declaring,  as  matter  of  law,  that 
the  allegation  of  negligence  on  the  part  of  the 
defendant  had  not  been  sustained.  On  the 
contrary,  it  is  the  settled  doctrine  of  this 
court  that  under  such  circumstances  the  ques- 
tion of  negligence  is  one  for  the  determination 
of  the  jury. 

Thus,  in  the  case  of  Kimball  ft  Fink  v. 
Friend,  95  Va.  125,  140,  27  8.  B.  901,  904,  the 
court  said:  "The  question  of  negligence  in 
such  a  case  is  peculiarly  one  for  the  con- 
sideration of  the  jury.  In  Carrington  v. 
Ficklln,  32  Grat  670,  676,  677,  the  court, 
Judge  Burks  delivering  the  opinion,  said: 
'Where  the  question  arises  upon  a  state  of 
facts  on  which  reasonable  men  may  fairly 
arrive  at  different  conclusions,  the  fact  of 
negligence  cannot  be  determined  until  one  or 
the  other  of  these  conclusions  has  been  drawn 
by  the  jury.  The  inferences  to  be  drawn 
from  the  evidence  must  be  either  certain  and 
incontrovertible,  or  they  cannot  be  decided  by 
the  court  Negligence  cannot  be  conclusively 
established  by  a  state  of  facts  upon  which 
fair-minded  men  may  well  differ.'"  Rich- 
mond &  D.  R.  Co.  V.  Medley,  75  Va.  499,  505. 
40  Am.  Rep.  734;  Winchester  v.  Carroll,  99 
Va.  727,  744,  40  8.  B.  37. 

On  the  issue  raised  by  the  defendant's  sec- 
ond ground  of  defense,  that  plaintiff's  intes- 
tate was  guilty  of  contributory  negligence, 
there  was  also  a  conflict  of  evidence.  The 
witnesses  were  not  agreed  as  to  the  character 
and  size  of  the  particles  of  gravel  and  rock 
which  at  intervals  fell  from  the  bluff  before 
the  fatal  slide  occurred*    It  was  conceded 
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that  the  darkness  of  the  night  was  so  intense 
that  it  was  impossible  to  discover  the  true 
condition  of  the  face  of  the  hlnff,  and  the  im- 
pression made  on  one  of  the  witnesses  was  (to 
quote  his  own  language)  "that,  when  the  first 
small  slide  occurred,  it  left  a  ragged  place,  and 
the  downfall  of  rain  was  washing  down  the 
gravel  and  dirt  that  had  been  torn  up  by  the 
other  rock  in  its  passage  down  the  cliff.  The 
fact  that  practically  all  the  adult  male  pas- 
sengers, some  15  in  number  and  of  various 
occupations,  volunteered,  after  the  passenger 
coach  had  been  pushed  back  from  under  the 
cliff,  to  assist  the  crew  in  removing  the  com- 
bination car,  is  convincing  evidence  of  the 
fact  that  Fisher,  in  remaining  at  his  post  of 
duty,  to  say  the  least  of  it,  was  not  guilty  of 
negligence  per  se.  Their  collective  opinion, 
as  evidenced  by  their  conduct,  refutes  that 
contention.  Therefore  the  question  of  his 
alleged  contributory  negligence  was  for  the 
jury,  and  not  for  the  court 

In  Bass  v.  Norfolk  Ry.  etc.,  Ca,  100  Va.  1, 
8,  40  S.  E.  100,  102,  it  was  held:  "Whether 
or  not  the  plaintilTs  intestate,  under  all  the 
facts  and  circumstances  of  this  case,  was 
guilty  of  contributory  negligence,  is  a  question 
about  which  reasonably  fair-minded  men 
might  differ.  The  inferences  to  be  drawn 
from  the  evidence  must  be  certain  and  incon- 
trovertible, or  they  cannot  be  decided  by  the 
court" 

"It  was,  therefore,  a  question  for  the  Jury. 
And  since  the  Jury  might  have  found  for  the 
plaintiff  on  the  question  of  contributory  negli- 
gence of  the  plaintlff^s  intestate,  on  the  de- 
fendant's demurrer  to  the  evidence,  the  court 
must  so  find."  See,  also,  Wood's  Adm'x  v. 
Southern  Ry.  Co.  (decided  at  the  present 
term)  62  S.  B.  871. 

For  these  reasons  we  are  of  opinion  that 
the  Judgment  complained  of  is  erroneous,  and 
must  be  reversed;  and  this  court,  proceeding 
to  render  such  Judgment  as  the  circuit  court 
ought  to  have  rendered,  will  overrule  the 
demurrer  to  the  evidence  and  enter  Judg- 
ment for  the  plaintiff  in  error  for  the  damages 
awarded  by  the  Jury. 

HARRISON,  J.,  absent 
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SHANNON'S  ADM'R  v.   CHESAPEAKE  A 

O.  RY.  CO. 
(Supreme  Court  of  Appeals  of  Virginia.    Dec  7* 

1,   CaBSIEBS  —   INJUBIBS    TO    PAfiSENGEBS  — 

LiMiTATioi?  OF  Liability. 

Under  Code  1004,  p.  668,  <  1294c  (25),  pro- 
viding that  **no  agreement  made  by  a  trans- 
portation company  for  exemption  from  liability 
for  injury  or  loss  occasioned  by  its  own  neglect 
or  misconduct  as  a  common  carrier  shall  be 
valid,"  a  contract  between  an  express  company 
and  its  messenger,  stipulating  that  the  messen- 

?:er  shall  exempt  the  company  from  liability 
or  its  own  negligence,  and  undertaking  to  af- 
ford similar  immunity  to  railroad  companies 
in  whose  cars  he  might  travel  in  the  perform- 
ance of  his  dntiSB,  «aa  Toid,  and  afforded  no 


defense  in  an  action  against  a  railroad  company 
for  negligence  resulting  in  such  messenger^ 
death. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  fi§  1251^-1255.] 

2.  Same-<^abb  Rbquibsd  as  to  Ssbtaivtb  of 

EzFBESs  Companies. 

A  messenger  in  the  employ  of  an  express 
company,  while  engaged  with  the  servants  of 
a  railroad  company  in  the  service  of  trans- 
portation on  the  road,  is  entitled  to  at  least 
as  high  a  degree  of  care  for  his  protection  by 
the  railroad  company  as  it  owes  to  its  employes. 

[Ed.  Note. — For  cases  In  point*  see  voL  9^ 
Cent.  Dig.  Carriers,  S  97&] 

Error  to  Circuit  Court,  Bedford  County. 

Action  by  J.  Boyd  Shannon,  as  adminis- 
trator of  John  H.  Shannon,  deceased,  against 
the  Chesapeake  &  Ohio  Railway  Company. 
From  a  Judgment  for  defendant,  plaintiff 
brings  error.    Reversed. 

Lee  &  Howard  and  Caskie  &  Coleman, 
for  appellant    Harrison  &  Long,  for  appellee. 

WHITTLE,  J.  This  case  is  controlled  in 
all  respects,  except  one,  to  which  we  shall 
presently  advert,  by  the  case  of  Fisher^s  Ad- 
ministrator V.  Chesapeake  &  Ohio  Railway 
Company,  52  S.  E.  373,  in  which  an  opinion 
was  handed  down  at  the  present  term. 

The  cases  arose  out  of  a  common  accident, 
and  were  brought  to  recover  damages  for 
the  deaths  of  Fisher  and  Shannon,  respective- 
ly, alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant  The  trial  court  sus- 
tained a  demurrer  to  the  evidence  in  each 
case,  and  rendered  Judgment  for  the  defend- 
ant; and  the  Judgment  In  Fisher's  Case  was 
reversed  by  this  court  in  the  opinion  re- 
ferred to. 

In  addition  to  other  defenses,  applicable 
alike  to  both  cases,  in  the  case  under  re- 
view the  defendant  filed  a  special  plea  in 
which  it  averred  'iiiat,  as  a  condition  of 
its  permitting  the  plaintlfTs  Intestate  to  trav- 
el in  its  car  over  its  line  of  railway  as  ex- 
press messenger  in  the  employ  of  the  Adams 
Express  Company  in  his  performance  of  bis 
duties  as  such,  •  •  •  plaintiff's  Intestate 
•  •  •  entered  Into  a  contract  in  writing 
with  said  Adams  Express  Company,  which 
contract  was  in  force  at  the  time  of  the 
death  of  the  plaintiff's  intestate,  whereby,  in 
consideration  of  such  employment  and  the 
compensation  to  be  paid  therefor,  the  said 
plaintiff's  intestate  did  assume  all  risks  of 
death  or  accident  or  damage  to  him  or  his 
property,  whether  from  negligence  or  other- 
wise, and  did  release  and  discharge  the  said 
Adams  Express  Company  and  any  connect- 
ing carrier,  railroad  company,  express  com- 
pany, or  other  person  or  company  or  con- 
necting carrier  [in  this  instance  the  defend- 
ant], in  whose  cars  or  other  conveyance  he 
might  travel  in  the  performance  of  his  du- 
ties aforesaid,  from  any  and  all  claims, 
liabilities,  and  demands  of  every  kind, 
nature,  and  description  for  or  on  account  of 
his  death,  or  any  Injiur  or  damage  to  bia 
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person  or  property  of  any  kind  or  nature 
sustained  by  him,  whether  caused  by  negli- 
gence of  the  said  Adams  Express  Company, 
or  any  of  said  railroad  companies  or  other 
carriers,  or  otherwise,  and  did  further  agree 
that  he  yoluntarlly  assumed  the  risks  of  In^ 
jury  or  death  from  said  negligence  or  other- 
wise, and  that  none  of  said  companies  or 
persons  should  Incur  any  further  liability 
whatsoever  than  therein  expressed  by  reason 
of  permitting  him  to  ride  In  said  cars  or 
other  conveyance ;  •  •  •  that  at  the  time 
of  the  death  of  the  plaintiff's  Intestate  be 
was  In  an  express  car  being  transported  by 
the  defendant  over  Its  said  line  In  pursuance 
of  his  contract  with  said  Adams  Express 
Company,  and  not  otherwise." 

The  circuit  court  sustained  a  demurrer  to 
the  plea,  and  that  ruling  Is  assigned  as 
cross-error  by  the  defendant 

It  will  be  observed  that  the  precise  ques- 
tion presented  by  this  plea  Is  a  narrow  one, 
and  Involves  the  validity  of  the  contract 
set  forth  therein  under  section  1294c  (26), 
p.  668,  Va.  Code  1904. 

The  section  reads  as  follows:  "^No  agree- 
ment made  by  a  transportation  company 
for  exemption  from  liability  for  Injury  or 
loss  occasioned  by  Its  own  neglect  or  mis- 
conduct as  a  common  carrier  shall  be  valid." 

The  status  both  of  the  express  company 
and  the  defendant  as  ''common  carriers'*  Is 
fixed  by  the  legislative  declaration  that  the 
phrase  shall  Include  every  railroad  company 
and  express  company  chartered  by  this  or 
any  other  state  and  doing  business  in  this 
state.    Acts  1891*92,  |k  971,  c.  614,  f  1& 

The  Virginia  statute  Is  merely  declaratory 
of  the  common-law  doctrine  that  contracts 
which  stipulate  for  Immunity  from  negligence 
are  Invalid  as  contrary  to  public  policy,  and 
emphasizes  the  legislative  policy  on  that  sub- 
ject in  the  state.  The  language  is  so  plain 
that  an  attempt  at  exposition  would  rather 
tend  to  obscure  than  elucidate  the  meaning 
of  the  statute. 

In  the  recent  case  of  Norfolk  ft  Western 
By.  Co.  V.  Tanner,  100  Va.  879,  41  S.  E.  721, 
this  court.  In  construing  the  foregoing  sec- 
tion, held  "that  a  person  traveling  upon  a 
free  pass  Is  clothed  with  every  right  apper- 
taining to  a  passenger  for  hire;  and  a  rail- 
way company,  having  by  virtue  of  the  pass 
undertaken  to  carry  the  person  to  whom  it 
Is  Issued,  is  charged  with  the  duty  of  trans- 
porting that  person  safely,  even  though  by 
agreement  signed  by  the  passenger  it  under- 
took to  relieve  Itself  from  the  consequences 
of  the  negligence  of  its  servants.  Such  an 
agreement,  being  against  the  policy  of  the 
state,  is  inoperative  and  void." 

It  is  sought  to  withdraw  this  case  from 
the  precept  of  the  statute,  and  the  well-es- 
tablished rule  of  the  common  law  upon 
which  it  is  founded,  and  bring  it  within  the 
Influence  of  that  line  of  authorities  (of  which 
the  case  of  B.  ft  O.  8.  W.  By.  Co.  v.  Voight, 
176  U.  &  498^  20  Sup.  Ct  886,  44  L.  Ed.  560, 


is  a  conspicuous  type)  which  hold  that,  as 
It  Is  not  one  of  the  duties  of  a  common  car- 
rier to  transport  for  an  express  company 
its  messenger  and  merchandise,  the  defend- 
ant could  therefore  contract  with  the  ex- 
press company  for  exemption  from  liability 
for  the  death  of  plaintiffs  intestate,  although 
occasioned  by  its  own  negligence;  the  ex- 
press messenger  also  voluntarily  entering  In- 
to a  contract  with  the  express  company,  in 
consideration  of  his  employment,  that  he 
would  assume  such  risk  and  absolve  his  em- 
ployer and  the  defendant  from  all  liability 
in  the  premises. 

It  will  be  seen  that  there  is  a  marked 
difference  between  the  contract  set  out  in 
the  plea  in  this  case  and  the  tripartite  agree- 
ment In  the  Voight  Case.  The  only  parties 
to  this  contract  are  the  express  company  and 
its  servant,  and  its  purpose  is  manifest  It 
stipulates,  in  the  first  place,  to  exempt  the 
master  from  liability  for  Its  own  negligence 
to  its  servant,  and,  secondly,  undertakes 
to  afford  similar  immunity  to  the  defendant 
for  Its  negligence.  It  is  plain  that  such  con- 
tract is  violative  both  of  the  letter  and  spirit 
of  the  statute,  and  Illegal.  Indeed,  independ- 
ently of  statute,  the  almost  unbroken  cur- 
rent of  authority  declares  such  contracts 
void. 

The  Yolght  C!ase  constitutes  a  distinct  ex- 
ception to  the  general  rule,  and  the  aver- 
ments of  the  plea  do  not  bring  the  d^end- 
ant  'Vf ithln  the  exception.  If,  notwithstand- 
ing the  unmistakable  policy  of  this  state  in 
the  Interest  of  human  life  and  safety,  we 
were  disposed  to  follow  that  case  rather 
than  the  line  of  authorities  of  which  Bail- 
road  Company  v.  Lockwood,  17  Wall.  357, 
21  L.  Ed.  627,  is  an  exponent,  as  to  which  no 
opinion  Is  expressed,  it  would  not  be  permis- 
sible to  do  so  under  the  pleadings  In  this 


It  follows  from  what  has  been  said  that 
the  demurrer  to  the  plea  in  question  was 
pr(^>erly  sustained. 

As  remarked,  the  case  in  its  other  aspects 
Is  ruled  by  the  decision  In  the  Fisher  Case. 

In  Voight's  Case,  176  U.  S.,  at  page  514, 
20  Sup.  Ct,  at  page  391,  44  L.  Ed.  560,  it  is 
said  of  his  relations  as  an  express  messenger 
to  the  railroad  company:  "He  was  there  as 
a  servant,  engaged  with  the  servants  of  the 
railroad  company  in  the  service  of  trans- 
portation on  the  road.  His  duties  were  sub- 
stantially the  same  as  those  of  the  baggage 
master  in  the  same  car;  the  latter  relating 
to  merchandise  carried  for  passengers,  and 
the  former  to  merchandise  carried  for  the 
express  company.  His  actual  relations  to 
the  other  servants  of  the  railroad  corpora- 
tion engaged  in  the  transportation  were  sub- 
stantially the  same  as  those  of  the  baggago 
master." 

Upon  that  theory,  the  defendant  owed  the 
plaintiff's  intestate  at  least  as  high  degree 
of  care  for  his  protection  as  It  owed  to  its 
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employ^  Fisher,  and  the  judgment  ought  to 
he  the  same  In  both  cases. 

We  are  of  opinion,  therefore,  that  the  clr^ 
cult  court  erred  in  sustaining  the  demurrer 
to  the  evidence,  for  which  error  Its  Judg- 
ment must  be  reversed;  and  this  court, 
pronouncing  such  judgment  as  that  court 
ought  to  have  rendered,  will  overrule  the  de- 
murrer to  the  evidence,  and  enter  judgment 
for  the  plaintiff  in  error  for  the  damages  as- 
sessed by  the  jury. 

HARRISON,  J.,  absent 


(104  Va.  700) 

AOKISS'  EX'RS  V.  SATCHEL  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Dec 
14,  1905.) 

1.  Judgment  —  Liens  —  Homestead  Bxemp- 
tions—Enforcem'ent— Limitations. 

Under  Code  1904,  pp.  1904,  1908,  <§  8567, 
8573,  making  judgments  liens  on  real  estate, 
and  providing  that  no  suit  shall  be  brought  to 
enforce  the  Tien  on  which  the  right  to  issue 
execution  or  bring  an  action  is  barred  by  sec- 
tions 8577,  8578  (pages  1910,  1912),  prescrib- 
ing the  time  for  bringing  an  action,  and  directing 
that  in  computing  the  time  any  time  during  which 
the  right  to  sue  out  execution  on  the  Judgment 
is  suspended  by  the  terms  thereof  or  bv  legal 
process  shall  be  omitted,  and  section  8649  (page 
1946),  providing  that  on  the  death  of  a  house- 
holder, leaving  neither  wife  nor  minor  cfiild, 
the  exemption  of  any  estate  of  such  householder 
shall  cease,  and  it  shall  pass,  as  other  estate, 
according  to  the  law  of  descent  and  distribu- 
tion, where  a  judgment  was  not  rendered  until 
a  homestead  was  set  apart,  and  it  was  oarred 
by  limitations  before  the  exemption  ceased, 
a  suit  to  enforce  the  lien  after  the  householder's 
death,  leaving  neither  widow  nor  minor  child, 
instituted  more  than  20  years  after  the  issue  of 
execution,  was  barred. 

2.  Same. 

A  judgment  on  which  an  execution  has 
issued  may  be  kept  alive  by  other  executions 
within  the  statutory  period. 

Appeal  from  Law  and  Chancery  (}ourt  of 
City  of  Norfolk. 

Suit  by  W.  H.  Taylor  and  others,  ezecn- 
tors  of  C.  B.  Acklss,  deceased,  against  B. 
D.  Satchel  and  others.  From  a  judgment 
for  defendants,  plaintiffs  appeal.    Affirmed. 

Burroughs  ft  Bro.,  for  appellants.  White, 
Tunstall  ft  Thom,  for  appellees. 

BUCHANAN,  J.  This  suit  was  brought 
in  the  year  1903  to  enforce  the  lien  of  a 
judgment  on  land  which  had  been  held  an 
a  homestead.  The  homestead  was  set  apart 
in  January,  1875,  and  the  judgment  was 
rendered  in  December  of  that  year.  An  ex- 
ecution was  issued,  returnable  to  March 
rules,  1876,  and  returned  "No  effects."  The 
householder  died  in  the  year  1900,  leaving 
neither  widow  nor  minor  child. 

The  defense  is  that  more  than  20  years 
had  elapsed  from  March,  1876,  before  the 
institution  of  this  suit,  and  that  the  judg- 
ment was  barred  by  the  statute  of  limita- 
tions. 


Section  3567,  p.  1904,  of  the  Ck>de  of  1904. 
so  far  as  it  affects  this  case,  provides  that 
•'every  judgment  for  money  rendered  in  this 
state,  heretofore  or  hereafter,  against  an^r 
person,  shall  be  a  lien  on  all  the  real  estate 
of  or  to  which  such  person  Is  or  becomes 
possessed  or  entitled  at  or  after  the  date 
of  such  judgment  •  •  •  This  section  Is 
qualified  by  section  3649  and  the  three  fol- 
lowing sections.** 

By  secUon  3573,  p.  1908,  of  the  Code  of 
1904,  it  is  provided  that  "no  suit  shall  be 
brought  to  enforce  the  lien  of  a  judgment 
upon  which  the  right  to  issue  an  execution, 
or  bring  a  scire  facias,  or  an  action,  is  barred 
by  sections  thirty-five  hundred  and  seventy- 
seven  and  thirty-five  hundred  and  seventy* 
eight" 

Section  8577  (page  1910),  so  far  as  it 
affects  the  question  Involved  in  this  case, 
is  as  follows:  "On  a  judgment,  execution 
may  be  issued  within  a  year,  and  a  scire 
facias  or  an  action  may  be  brought  within 
ten  years  after  the  date  of  the  judgment; 
and  where  execution  issues  within  the  year, 
other  executions  may  be  issued,  or  a  scire 
facias  or  an  action  may  be  brought  within 
ten  years  from  the  return  day  of  an  execu- 
tion on  which  there  is  no  return  by  an  of- 
ficer, or  within  twenty  years  from  the  re- 
turn day  of  an  execution  on  which  there  is 
such  return.    •    •    •  »» 

Section  8578  (page  1912),  among  other 
things,  provides  that  '*no  execution  shall 
issue,  nor  any  scire  facias  or  action  be 
brought,  on  a  judgment  in  this  state,  other 
than  for  the  commonwealth,  after  the  time 
prescribed  by  the  preceding  section,  except 
that  in  computing  the  time,  any  time  dur- 
ing which  the  right  to  sue  out  execution  on 
the  judgment  is  suspended  by  the  terms 
thereof,  or  by  legal  process,  shall  be  omitted. 
m     m     *  *f 

It  is  conceded  that  under  the  foregoing 
provisions  of  the  Code  the  right  to  issue 
execution,  or  bring  a  scire  facias  or  action 
upon  the  judgment,  or  to  enforce  the  Hen 
thereof  on  real  estate  other  than  the  home- 
stead, is  barred  by  the  statute  of  limitations. 
But  it  is  insisted  that  under  the  provisions 
of  section  3649,  p.  1946,  of  the  Code  of  1904, 
the  right  to  subject  the  homestead  land  to 
the  payment  of  the  judgment  is  not  barred* 
That  section  is  as  follows : 

"When  any  person,  entitled  as  a  house- 
holder, to  the  exemption  provided  for  In 
section  thirty-six  hundred  and  thirty,  ceases 
to  be  a  householder,  or  when  any  person  re- 
moves from  this  state,  his  right  to  claim  or 
hold  any  estate  as  exempt  under  the  pro- 
visions of  this  chapter,  shall  cease :  and  upon 
the  death  of  a  householder  leaving  neither 
wife  nor  minor  children  surviving  him,  or 
if  she  or  any  of  them  survive  him,  and  he 
leaves  any  estate  which  they  or  any  of  them 
are  entitled  to  hold,  or  to  have  set  apart  to 
be  held  by  them,  as  exempt  under  the  pre- 
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ceding  sections  of  this  chapter,  then  upon 
her  death  or  marriage,  and  if  there  be  minor 
children,  as  soon  as  the  youngest  of  those 
who  attain  the  age  of  twenty-one  years  at- 
tains that  age,  or  all  marry,  if  they  all 
marry  before  attaining  that  age,  the  exemp- 
tion of  any  estate,  real  or  personal,  of  such 
householder,  then  remaining  and  held  aa 
exempt  under  the  provisions  of  this  chapter, 
shall  cease,  and  it  shall  pass  as  other  real 
and  personal  estate,  according  to  the  law  of 
descents  and  distributions,  or  as  the  same 
may  be  devised  or  bequeathed  by  said  house- 
holder, subject  to  his  debts;  but  the  lien  of 
a  judgment,  or  decree  for  money,  rendered 
against  a  householder,  and  which  is  not  para- 
mount to  the  exemption  provided  for  in  this 
chapter,  shall,  as  to  the  real  estate  held  as 
exempt  by  him,  his  widow,  or  minor  chil- 
dren, attach  to  such  only  of  that  estate  as 
he  may  be  possessed  of  or  entitled  to  at  the 
time  the  exemption  thereof  ceases,  as  afore- 
said, and  until  that  time  the  said  lien  shall 
not  be  enforced." 

Prior  to  the  Code  of  1887,  where  that 
section  first  appears,  there  had  been  a  diver- 
sity of  opinion  as  to  what  interest  or  estate 
the  householder  had  in  the  property  set 
apart  as  his  homestead.  To  put  at  rest  as 
far  as  possible  that  vexed  question  was  one 
of  the  objects  of  that  section. 

Judge  Burks,  one  of  the  revisers  of  the 
Code  of  1887,  says,  that  the  "main  object  of 
that  section,  in  declaring  when  the  exemp- 
tion shall  cease,  was  to  fix  the  time  when 
the  judgment  lien  shall  attach  to  the  exempt- 
ed real  estate;  and  it  is  declared  that  it 
shall  not  attach  except  to  such  real  estate 
as  the  householder  shall  have  at  the  time 
the  exemption  ceases,  and  it  shall  attach 
then.  This  leaves  the  householder  at  liberty, 
while  the  exemption  continues,  to  alien  the 
exempted  real  estate,  free  from  any  in- 
cumbrance by  the  lien  of  a  judgment  (in 
the  absence  of  waiver)  recovered  during  the 
time  the  right  of  exemption  exists,  and  thus 
enables  him  to  make  a  good  title  to  the 
purchaser,  at  least  so  far  as  any  such  judg- 
ment Is  concerned."  Burks'  Address  before 
the  State  Bar  Association,  Reports  Va.  Bar 
As8%  vol.  4,  pp.  137,  138;  2  Barton's  Law 
Pr.  (2d  Ed.)  1402. 

In  Williams  v.  Watkins,  02  Va.  680,  24 
8.  E.  223,  in  construing  that  section,  it  was 
held  that  as  to  debts  not  paramount  to  the 
homestead  exemption  the  householder  or  head 
of  a  family  holds  the  property  set  apart  ex- 
empt, and  may  alien  the  same  at  pleasure; 
and,  although  a  limit  is  fixed  to  the  dura- 
tion of  the  homestead,  no  lien  attaches  there- 
on nntil  that  time  has  arrived. 

This  being  so,  the  judgment  sued  on  never 
was  a  lien  upon  the  homestead  property.  It 
was  not  rendered  until  after  the  homestead 
had  been  set  apart,  and  it  was  barred  by  the 
statute  of  limitations  before  the  exemption 
ceased.  But,  if  it  were  a  iien,  as  the  ap- 
pellants Insist,  and  they   were  prohibited 


from  enforcing  it  until  the  exemption  ceased, 
that  prohibition  did  not  suspend  the  running 
of  the  statute  of  limitations  as  to  the  judg- 
ment 

Section  3578,  p.  1032,  of  the  Code  of  1904, 
provides  that  ''no  execution  shall  issue,  nor 
any  scire  facias  or  action  be  brought  on  a 
judgment  in  this  state,  other  than  for  the 
commonwealth,  after  the  time  prescribed  by 
the  preceding  section,  except  that,  in  comput- 
ing the  time,  any  time  during  which  the 
right  to  sue  out  execution  on  the  judgment 
Is  suspended  by  the  terms  thereof,  or  by  legal 
process,  shall  be  omitted.    ♦    •    •  " 

Prohibiting  the  bringing  of  a  suit  to  en- 
force the  lien  of  a  judgment  is  not  one  of 
the  exceptions  mentioned  in  the  statute.  The 
general  rule  is,  that  the  courts  have  no  au- 
thority to  make  any  exception  in  favor  of  a 
party  to  protect  him  from  the  consequences 
of  the  statute,  unless  they  come  clearly  with- 
in the  letter  of  the  saving  clauses  therein 
contained,  and  that  the  exercise  of  any  such 
authority  by  the  courts  Is  an  usurpation  of 
legislative  powers  wholly  unwarranted,  and 
to  which  the  courts  should  never  resort  By 
making  the  exceptions  which  exist  in  the 
statute,  the  Leg^lature  has  exercised  its 
prerogative,  and  the  fact  that  no  others  were 
made  clearly  indicates  that  no  others  should 
exist,  and  the  courts  have  no  power  to  add 
any,  however  much  the  ends  of  justice  in  a 
particular  case  may  seem  to  demand  it  2 
Wood  on  Lim.  {  252;  Angel  on  Llm.  SS  194, 
476;  Bi(*le  v.  Ohrlsman,  76  Va.  678,  685; 
Amy  V.  Watertown,  130  U.  8.  320,  9  Sup.  Ct 
530,  32  L.  Ed.  946. 

There  are,  however,  some  exceptions  to 
the  general  rule,  it  seems,  and  the  statute 
may  be  suspended  by  causes  not  mentioned 
in  the  statute  itself.  But  the  cases  where 
the  general  rule  does  not  apply,  as  was  said 
by  the  Supreme  Court  of  the  United  States, 
In  Amy  v.  Watertown,  supra,  are  very  limited 
In  chfiracter,  and  are  to  be  admitted  with 
great  caution;  otherwise,  the  courts  would 
make  the  law,  instead  of  administering  it 

The  ground  relied  on  in  this  case  to  take 
it  out  of  the  operation  of  the  statute  of 
limitations  is  not  pnly  not  within  the  letter, 
but  it  is  not  within  the  spirit,  of  the  statue, 
and  none  of  the  cases  cited  furnish  a  prece- 
dent for  holding  that  the  general  rule  is  not 
applicable  to  the  case.  There  Is  nothing  in 
section  3649  which  prohibited  the  judgment 
creditor  or  the  appellants  from  issuing  other 
executions  or  bringing  a  scire  facias  to  keep 
the  judgment  alive  so  that  when  the  exemp- 
tion ceased  they  would  have  a  lien.  But  if 
the  judgment,  to  which  the  lien  owes  its 
existence,  is  barred  by  the  statute  of  limita- 
tions— ^has  ceased  to  exist—- it  is  clear  thai 
the  lien,  which  is  a  mere  incident  to  the  judg 
ment,  has  also  ceased  to  exist.  Flemmin& 
V.  Dunlop,  4  Leigh,  341;  Werdenbaugh  v. 
Beid.  20  W.  Va.  592. 

The  appellants*  counsel  insists,  or  at  least 
suggests,  that  the  utmost  Ihnit  of  a  judg- 
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ment  I0  20  years  from  the  return  day  of  an 
execution  issued,  and  that  the  life  of  a  judg- 
ment cannot  be  prolonged  by  issuing  other 
executions. 

Whilst  doubts  have  been  expressed  by  some 
members  of  the  bar,  and  perhaps  by  some  of 
the  trial  courts,  whether  or  not  under  the 
provisions  of  section  3577  of  the  Code  a 
Judgment  could  be  preserved  in  force  after 
20  years  by  issuing  other  executions,  the 
better  and  the  prevailing  opinion  seems  to 
have  been  that  it  could.  See  Report  of  Re- 
visors,  Code  1849,  p.  920,  note;  Rovre^s  Adm'r 
V.  Hardy's  Adm'r,  5  Va.  Law  Reg.  672-675, 
note;  Id.,  861,  862.  But  that  question  is  no 
longer  an  open  one  since  the  decisions  of  this 
court  in  Gunnell  v.  Dixon,  101  Va.  174,  43 
S.  B.  340,  and  Wicks  v.  Scull,  102  Va.  290, 
46  S.  E.  297,  in  which  It  was  held  that  a 
Judgment  might  be  kept  alive  by  the  issue 
of  other  executions  within  the  statutory 
period.  The  same  construction  has  been 
placed  upon  a  similar  statute  by  the  Court  of 
Appeals  of  the  state  of  West  Virginia. 
Laldley  v.  Kline,  23  W.  Va.  565;  Rellly  v. 
Clark,  31  W.  Va.  571,  8  S.  B.  509. 

We  are  of  opinion  that  there  is  no  error 
in  the  decree  appealed  from,  and  that  it 
must  be  affirmed. 

ao4  Va.  e79) 

NORFOLK  RT.  ft  LIGHT  CO.  v.  WILLIAR. 

(Supreme  Court  of  Appeals  of  Virginia.    Dec. 
14.  fe05.) 

HUSBAKD     AND     WOTB — iNJimiES     TO     WiFB — 

Damages. 

Under  the  married  woman's  act  (Acts 
1899-1900.  p.  1240.  c.  1139  [Va.  Code  1904,  p. 
1138]).  the  husband  la  entitled  to  the  services 
of  his  wife;  and.  in  an  action  by  a  wife  for 
Injuries,  it  is  error  to  instruct  that,  in  assessing 
the  damages,  the  jury  can  consider  the  diminu- 
tion, if  any,  of  the  plaintiff's  physical  ability 
to  perform  the  ordinary  duties  of  life. 

Error  to  Law  and  Chancery  Conrt  of  City 
of  Norfolic. 

Action  by  Margie  B.  Willlar  against  the 
Norfolk  Railway  &  Light  Company.  From  a 
judgment  for  plaintiff,  defendant  brings  er^ 
ror.    Reversed. 

White.  Tnnstall  &  Thom,  for  plaintiff  in 
error.  R.  B.  Tibbett  and  Brooke  &  Elliott, 
for  defendant  in  error. 

HARRISON,  J.  This  action  was  instituted 
by  Margie  E.  Willlar,  a  married  woman,  to 
recover  damages  for  personal  injuries  caused, 
as  alleged,  by  a  collision  between  two  cars 
of  the  plaintiff  in  error,  in  one  of  which  she 
was  a  passenger. 

The  declaration  charges  that  by  said  colli- 
sion, without  contributing  thereto  by  any  act 
or  neglect  on  her  part,  and  as  the  direct 
result  thereof,  she  was  badly  bruised,  etc., 
and  suffered  therefrom  great  nervous  shock, 
physical  pain,  and  anguish  of  mind,  and  as 
the  direct  result  thereof  she  had  become  per- 
manently disabled  and  a  helpless  invalid. 

The  trial  resulted  In  a  verdict  in  favor  of 


the  plaintiff  for  $4,500,  which  the  court  of 
law  and  chancery  of  the  city  of  Norfolk  re- 
fused to  set  aside,  and  entered  thereon  the 
Judgment  to  which  this  writ  of  error  was 
awarded. 

The  first  assignment  of  error  ia  to  the 
action  of  the  court  in  giving  for  the  plain- 
tiff the  following  instruction: 

"The  court  instructs  the  Jury  that,  if  they 
find  for  the  plaintiff,  they  may,  in  assessing 
damages,  take  into  consideration  her  physical 
and  mental  suffering,  if  any,  arising  from 
said  injury;  the  diminution,  if  any,  of  her 
physical  ability  to  perform  the  ordinary  du- 
ties of  her  life,  caused  by  said  injury;  and 
whether  her  said  injuries  are  of  a  permanent 
or  temporary  character." 

This  court  has  held  that,  notwithstanding 
the  provisions  of  chapter  103,  p.  1138,  of  the 
Oode  of  1904^  the  husband  is  entitled  to  the 
services  of  his  wife.  Richmond,  etc.,  Ga 
v.  Bowles,  92  Va.  738.  24  &  B.  388;  A.  & 

D.  R.  Co.  V.  Ironmonger.  95  Va.  625,  29  S. 

E.  319.  These  cases  dealt  with  the  law 
touching  married  women  and  their  estates 
as  it  was  under  chapter  103  of  the  0>de  of 
1904.  We  now  have  a  new  married  woman's 
act  See  Acts  189^1900.  p.  1240,  c  1139. 
A  careful  reading  of  this  later  act,  however, 
discloses  no  ground  affecting  the  view  taken 
by  this  court  in  the  cases  cited.  The  new 
act  is  no  broader  than  the  prior  law,  and 
under  it,  therefore,  the  husband  is  still  en- 
titled to  the  services  of  his  wife. 

This  being  so,  we  are  of  opinion  that  It 
was  error  to  instruct  the  Jury  that  in  assess- 
ing damages  they  could  take  into  considera- 
tion the  diminution,  if  any.  of  the  plaintiff's 
physical  ability  to  perform  the  ordinary  du- 
ties of  her  life,  for  the  reason  that  **the 
ordinary  duties  of  her  life"  embrace  ele- 
ments of  damage  which  would  be  properly 
recoverable  by  the  husband,  and  which  con- 
stitute no  part  of  the  wife's  separate  estate. 

Granting  It  to  be  true,  as  contended,  that 
the  ordinary  duties  of  a  married  woman's 
life  Include  duties  in  which  she  has  a  per^ 
soual  interest,  separate  and  apart  from  her 
husband's  right  to  her  services,  still  the  lan- 
guage also  includes,  as  already  said,  those  du- 
ties the  performance  of  which  constitute  serv- 
ices belonging  to  the  husband  and  which  he 
alone  had  the  right  to  recover.  The  only 
testimony  as  to  a  diminution  in  her  ability 
to  perform  her  ordinary  duties  related  to 
her  Impaired  capacity  for  attending  to  her 
household  duties,  and  as  to  these  her  hus- 
band was  entitled  to  her  services.  The  in- 
struction made  no  discrimination,  but  In- 
cluded all  the  ordinary  duties  of  life,  and 
therefore  It  was  equivalent  to  telling  the 
Jury  that  they  could  find,  in  a  case  brought 
by  her  alone,  damages  for  that  for  which 
the  husband  alone  could  recover. 

As  said  in  a  New  York  case,  damages  for 
the  injury  to  her  person  belong  to  her,  be- 
cause the  statute  has  given  them  to  her,  but 
damages  for  the  loss  of  her  services  belong 
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to  her  busband,  because  tbe  common  law 
gave  tbem  to  him  and  the  statute  has  not 
taken  them  away.  Blaechlnska  v.  Home 
for  Little  Wanderers,  IdO  N.  Y.  497,  29  N.  B. 
755,  15  li.  R.  A.  215. 

The  action  of  the  court  in  refusing  to 
give  the  following  instruction,  asked  for  by 
the  defendant  company,  Is  also  assigned  as 
error: 

"The  court  Instructs  the  Jury  that  if  they 
believe  from  the  evidence  that  prior  to  the 
date  of  the  alleged  accident,  namely,  the 
4th  day  of  December,  1902,  the  plaintiff 
had  pseudo  angina  pectoris,  or  any  nervous 
disorder,  then  she  cannot  recover  under  the 
declaration  and  proofs  In  this  cause  on  ac- 
count of  such  pseudo  angina  pectoris,  or  oth- 
er nervous  disorder,  existing  before  said  ac- 
cident, or  any  aggravation  thereof  produced 
iQr  said  accident" 

It  is  contended  that  the  declaration  and  the 
proof  adduced  in  its  support  were  expressly 
based  upon  the  theory  that  the  plaintiff, 
before  the  accident,  was  well,  hearty,  and 
healthy,  and  had  no  pseudo  angina  pectoris, 
nor  any  nervous  disorder,  but  that  those 
troubles  had  been  produced  by  the  accident 
and  were  the  direct  result  of  it,  and,  there- 
fore, that  the  refusal  to  give  this  instruc- 
tion was  a  refusal  to  tell  the  Jury  that  the 
plaintiff  was  to  be  restrained  by  the  case 
she  had  claimed  and  attempted  to  sustain, 
and  could  not  recover  upon  another  and  dif- 
ferent case.  It  is  further  Insisted  that  there 
can,  as  stated  in  the  instruction,  be  no  re- 
covery for  the  aggravation  of  an  existing 
disease,  where  the  declaration  is  framed  up- 
on the  theory  that  the  particular  disease  was 
produced  by  the  injuries,  and  not  merely 
aggravated  thereby. 

For  the  error  already  pointed  out  the 
case  will  have  to  be  remanded  for  a  new 
trial,  and  therefore  we  forbear  to  express  an 
opinion  upon  this  last-mentioned  assignment 
of  error,  for  the  reason  that  the  plaintiff 
will,  before  another  trial,  have  an  opportuni- 
ty to  amend  her  declaration,  and  thus  avoid 
the  difficulty  suggested  by  the  court's  re- 
fusal to  give  the  instruction  under  con- 
sideration. 

The  Judgment  complained  of  must  be  re- 
versed, the  verdict  of  the  Jury  set  aside,  and 
the  case  remanded  for  a  new  trial,  to  be 
had  not  in  conflict  with  the  views  expressed 
in  this  opinion. 

(104  Va.  70T) 

MURRAY  et  al.  v.  MOORE. 
(Supreme  Court  of  Appeals  of  Virginia.    Dec 

1.  Damages  —  Tbial — Verdict — Responsive- 
1CE8S  OF  Issues. 

In  an  action  of  tort  for  conspiracy  and 
fraud  of  defendants,  resulting  in  depriving 
plaintiff  of  an  interest  in  a  mine,  where  there 
was  no  allegation  that  plaintiff  was  deprived 
of  any  one's  services,  or  deprived  of  compensa- 
tion for  his  own  services,  by  any  act  of  defend- 
ant* a  verdict  finding  for  plaintiff  and  assessing 


his  damages  at  $500  "for  loss  of  services"  was 
not  responsive  to  the  declaration,  and  it  was 
error  to  enter  judgment  thereon. 

2.   BVIDEROB—REUBVAlfCT— OOIJLATESAI*   BfAT- 
TBB8. 

In  an  action  for  fraud  and  conspiracy  of 
defendants  in  depriving  plaintiff  of  an  interest 
in  a  mine,  a  letter  written  by  one  defendant 
to  plaintiff,  while  he  and  plaintiff  were  inter- 
ested in  tbe  mine  together,  and  which  indicated 
that  they  were  using  disreputable  devices  to 
make  a  success  of  their  undertaking,  was  col- 
lateral to  the  issues  and  inadmissible  in  evi- 
dence, either  against  the  writer  or  his  code- 
fendant. 

&  WITNSSBE8 — iMPEAOHiaCNl^-JUDICIAI.  REC- 
OBOS. 

In  an  action  for  fraud  and  conspiracy  of 
defendants  in  depriving  plaintiff  of  an  interest 
in  a  mine,  defendant  was  asked  on  cross-ex- 
amination whether  he  had  ever  been  found 
guilty  of  any  other  fraudulent  transaction,  and 
replied  in  the  negative.  Plaintiffs  counsel 
thereupon  introduced  in  evidence  parts  of  the 
record  in  a  chancery  suit  to  set  aside  a  fraudu- 
lent conveyance  to  which  defendant  was  a 
party.  Plaintiff  was  neither  a  party  nor  privy 
to  any  party  to  the  chancery  suit.  fl«M,  that 
the  record  In  the  chancery  suit  waa  inadmis- 
sible, and  its  introduction  in  evidence  was 
prejudicial. 
4^  Same — Explanation  of  Iicpeaohino  Teb- 

TIHONT.  ,    .       , 

Parts  of  the  record  having  been  admitted 
in  evidence  over  def^dant*s  objection,  it  was 
error  to  refuse  to  permit  defendants  to  show, 
by  the  attorneys  who  represented  the  parties 
in  the  chancery  suit,  that  the  charge  against 
defendant  was  purely  technical,  so  far  as  the 
question  of  fraud  was  concerned,  and  that 
neither  party  to  the  suit  considered  him  guilty 
of  any  moral  turpitude. 

Error  to  Circuit  Court,  Buckingham 
County.  ^^  ^ 

Action  by  Charles  A.  Moore  against  N.  R. 
Murray  and  another.  There  was  a  Judgment 
in  favor  of  plaintiff,  and  defendants  bring 
error.    Reversed. 

H.  D.  Flood,  for  plaintiffs  in  error.  R.  T. 
Hubard,  for  defendant  in  error. 

CARDWBLL,  J.  Charles  A.  Moore  and 
N.  R.  Murray  held  an  option  on  what  was 
considered  a  valuable  gold-mining  property, 
situated  in  Buckingham  county,  Va.,  known 
as  the  "Bondorant  Gold  Mine,"  which  gave 
to  Moore  and  Murray  the  right  to  work  and 
develop  the  mine  during  the  continuance  of 
the  option,  but  to  expire  by  its  terms  on 
December  1,  1902,  if  the  property  was  not 
purchased  by  Moore  and  Murray  on  or  be- 
fore that  date. 

A  company  was  organized  and  stock  is- 
sued. Moore  worked  and  managed  the  mine, 
and  Murray  undertook  to  finance  the  enter- 
prise by  the  sale  of  stock  and  the  negotiation 
of  loans.  R.  M.  Anderson  was  a  large  mer- 
chant, doing  business  near  the  mine  and  de- 
riving considerable  profit  by  selling  sup- 
plies to  the  mine  operatives  and  their  work- 
men, and  for  this  reason  was  very  much 
Interested  in  the  continuance  and  success 
of  the  operation  of  the  mine.  On  December 
1,  1902,  Moore  and  Murray  were  unable  to 
comply  with  the  terms  of  the  option  con- 
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tract,  and  the  same  by  limitation  expired 
Subsequently  R.  M.  Anderson  aided  Murray 
in  making  another  contract  with  the  owners 
of  the  mine,  by  which  Murray  became  the 
purchaser  thereof  with  the  view  of  carrying 
on  the  work.  Whereupon  Moore  instituted 
his  action  of  trespass  on  the  case  in  the 
circuit  court  of  Buckingham  county  against 
Murray  and  Anderson,  charging  them  with 
a  conspiracy  to  defraud  him;  the  gravamen 
of  the  amended  declaration,  upon  which  the 
case  was  tried,  being  that  defendants  "did 
combine,  confederate,  and  conspire  to  de- 
fraud and  injure  the  plaintiff,  and  to  deprive 
him  of  a  valuable  equitable  interest  in  a 
gold  mine  in  said  county  [Buckingham]  and 
to  break  up  and  destroy  his  business  or  trade 
of  miner  in  said  mine."  The  facts  and  circum- 
stances of  the  alleged  fraud  and  conspiracy 
are  then  set  out  in  detail,  and  the  declaration 
concludes  with  the  charge  that:  "By  rea- 
son of  which  conspiracy  and  fraud  of  said 
defendants  against  said  plaintilf,  and  wicked 
devices  in  the  execution  thereof,  said  plain- 
tilf  has  been  injured  in  the  destruction  afore- 
said of  his  business  and  deprivation  of  his 
said  mineral  rights  in  the  sum  of  $6,000." 

The  demurrer  to  the  declaration  being 
overruled,  issue  was  joined  on  the  defend- 
ants' plea  of  not  guilty,  and  upon  this  issue 
the  jury  rendered  the  following  verdict: 
"We,  the  jury,  upon  the  issue  joined,  find  for 
the  plaintiff  and  assess  his  damages  for  loss 
of  services  at  five  hundred  dollars,  and  allow 
nothing  for  loss  of  interest  in  the  mine." 
To  the  judgment  upon  this  verdict  this  writ 
of  error  was  awarded. 

We  are  of  opinion  that  the  amended  dec- 
laration set  out,  and  with  sufficient  clear- 
ness, the  plaintiff's  cause  of  action,  and  that 
there  was  no  error  in  overruling  the  demur- 
rer thereto.  In  fact,  the  demurrer  was  not 
urged  in  the  oral  argument  here. 

It  will  be  observed  that  upon  the  allega- 
tion of  the  declaration  that  the  conspiracy 
and  fraud  of  the  defendants  had  deprived 
plaintiff  of  a  valuable  equitable  interest  in 
the  Bondurant  gold  mine  the  jury  found  for 
the  defendants,  and  on  the  other  allegation, 
that  the  fraud  charged  had  broken  up  and 
destroyed  plaintiff's  business  or  trade  as  a 
miner  in  said  mine,  the  verdict  is  silent 
There  was  no  allegation  in  the  declaration 
that  plaintiff  was  deprived  of  the  services  of 
any  one,  or  that  he  had  been  deprived  of 
compensation  for  his  own  services,  by  any 
act  or  default  of  the  defendants;  and,  had 
there  been  such  an  allegation,  it  would  have 
rendered  the  declaration  plainly  demurrable, 
on  the  ground  that  the  plaintiff  was  seeking 
to  recover  for  a  tort  and  in  assumpsit  in 
the  same  action.  This  cannot  be  done  in  any 
case.  Therefore,  as  the  verdict  of  the  jury 
does  not  respond  in  plaintiff's  favor  to  any 
allegation  In  his  declaration,  clearly  it  was 
error  to  enter  judgment  for  him  thereon. 
But»  as  we  must  remand  the  case  for  a  new 


trial,  it  is  necessary  to  consider  other  a»- 
signments  of  error  relating  to  the  introduc- 
tion and  refusal  of  evidence  during  the  prog- 
ress of  the  last  trial. 

It  appears  that  during  the  cross-examina- 
tion of  the  defendant  Murray  the  plaintiff 
offered  to  introduce  three  letters,  which  it 
was  claimed  had  been  written  by  Murray 
to  Moore,  two  in  November,  1901,  and  one 
in  August,  1902,  to  the  introduction  of  which 
the  defendants,  by  counsel,  objected,  on  the 
ground  that  the  letters  were  not  pertinent 
to  the  inquiry  before  the  jury  and  would 
tend  to  prejudice  them  against  defendants. 
But  the  objection  was  overruled,  and  the 
letters  were  Introduced  in  evidence,  to  which 
ruling  the  defendants  excepted. 

The  court  is  of  opinion  that  this  exception 
is  well  taken.  These  letters  formed  a  part 
of  a  correspondence  between  the  plaintiff, 
Moore,  and  the  defendant  Murray,  when 
these  parties  were  endeavoring  to  make  a 
false  impression  as  to  the  value  of  the  Bon- 
durant gold  mine  property,  in  order  to  make 
sale  of  the  stock  of  the  company  organised 
under  the  option  they  then  held,  and  with 
which  transactions  or  correspondence  the  de- 
fendant Anderson  had  no  connection  or  In- 
terest The  letters  indicate  plainly  that  both 
the  writer,  Murray,  and  Moore,  to  whom 
they  were  addressed,  were  using  very  dis- 
reputable devices  to  make  a  success  of  the 
undertaking  in  which  they  were  engaged  at 
the  time;  but  they  tended  to  prove  only 
collateral  facts,  not  pertinent  nor  relevant  to 
the  matter  in  issue  in  this  suit  It  is  true 
that  large  latitude  is  always  given  to  the 
admission  of  evidence  where  the  issue  is 
fraud;  as,  where  fraud  in  the  sale  or  pur- 
chase of  property  is  in  issue,  evidence  of 
other  frauds  of  like  character,  conmiitted  by 
the  same  parties  at  or  near  the  same  time, 
is  admissible,  its  admissibility  being  placed 
upon  the  ground  that,  where  transactions  of 
similar  character  are  executed  by  the  same 
parties  and  closely  connected  in  point  of  time, 
the  inference  Is  reasonable  that  they  proceed 
from  the  same  motive.  Piedmont  Bank  v. 
Hatcher,  94  Va.  229,  26  S.  E.  605,  and  au- 
thorities cited.  But  that  is  not  the  case 
here.  The  conditions  were  not  such  as  to 
make  the  letters  in  question  admissible  as 
evidence  against  the  defendant  Murray,  and 
it  is  inconceivable  that  they  could  have  been 
introduced  to  the  prejudice  of  the  defendant 
Anderson  under  any  conditions.  Greenleaf 
on  Ev.  i  468;  Trogdon's  Case,  81  Orat  862; 
Moore  v.  City  of  Richmond,  86  Va.  638,  8 
S.  E.  887. 

The  fifth,  sixth,  seventh,  and  eighth  assign- 
ments of  error  may  be  considered  together. 

It  appears  that,  while  the  defendant  An- 
derson was  on  cross-examination  by  plain- 
tiff's counsel,  he  was  asked  if  he  hnd  ever 
been  found  guilty  of  any  other  fraudulent 
transaction  by  decree  of  the  court  in  which 
he  was  then  testifying,  to  which  he  answered 
tliat  he   **never    knew   or    heard    of   such 
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charges.**  Whereupon,  over  the  objection  of 
counsel  for  the  defendants,  the  plaintiff's 
counsel  introduced  in  evidence  certain  parts 
only  of  the  record  In  a  chancery  suit  finally 
ended  in  the  circuit  court  of  Buckingham 
county  several  years  before,  in  which  a  deed 
was  attacked  and  set  aside  as  being  a  fraudu- 
lent conveyance  of  property  to  different  par- 
ties, among  others,  to  a  trustee  to  secure 
the  payment  of  a  debt  of  $500  due  to  Ander- 
son ;  and  after  the  said  parts  of  the  chancery 
record  had  been  allowed  to  go  to  the  Jury 
the  defendants  offered  to  Introduce  as  wit- 
nesses the  attorneys  who  represented  both 
parties  in  that  suit,  and  who  were  then 
present  in  court,  willing  to  testify  that  in  the 
prosecution  of  the  said  chancery  suit  neither 
side  considered  that  Anderson  was  guilty  of 
any  moral  turpitude  in  connection  with  the 
transaction  which  wasi  attacked,  and  that 
the  charge  against  him  was  purely  technical, 
so  far  as  the  charge  of  fraud  was  concerned ; 
but  the  objection  of  the  plaintiff  to  the  in- 
troduction of  said  'attorneys  as  witnesses 
was  sustained. 

We  are  of  opinion  that  the  error  in  the 
rulings  of  the  circuit  court  in  this  connec- 
tion is  twofold.  First,  in  no  view  of  the 
proceedings  in  the  chancery  suit  was  the 
record  therein  or  any  part  thereof  relevant 
or  pertinent  to  the  issue  being  tried  in  this 
suit  The  plaintiff,  Moore,  was  neither  a 
party  nor  a  privy  to  any  party  to  the  chan- 
cery suit,  and  the  introduction  of  that  record 
or  any  part  of  it  in  this  suit  could  only  serve 
to  draw  away  the  minds  of  the  Jury  from 
the  point  In  issue,  and  to  excite,  prejudice, 
and  mislead  them.  There  are  exceptional 
conditions  under  which  evidence  of  that 
character  might  be  admissible,  but  they  did 
not  exist  in  this  case.  Piedmont  Bank  v. 
Hatcher,  supra;  Bargamin  v.  Clarke,  20 
Grat  544. 

Second,  portions  of  the  record  in  the  ended 
chancery  suit  having  gone  to  the  jury,  the 
purpose  and  effect  of  which  was  to  attack 
Anderson's  character  and  to  prejudice  the 
minds  of  the  jury  against  him,  it  was  un- 
just and  unfair  to  the  defendants  to  deny 
them  the  right  to  refute  the  attack  by  the 
introduction  of  witnesses  who  would  testify 
to  the  bona  fides  of  Anderson's  conduct  in 
the  transaction  dealt  with  in  the  chancery 
suit. 

The  ninth  and  tenth  assignments  of  error 
relate  to  the  giving,  over  the  objection  of 
the  defendants,  of  certain  instructions  for 
the  plaintiff,  and  the  refusal  to  give  others 
asked  by  the  defendants,  except  as  modified 
by  the  court 

With  reference  to  these  assignments,  we 
consider  it  only  necessary  to  say  that  we 
are  further  of  opinion  that  the  defendants 
were  not  prejudiced  by  the  four  instructions 
given  at  the  instance  of  the  plaintiff,  nor 
by  the  giving  of  the  one  instruction  in  lieu 
of  the  two  they  asked.  The  Instructions,  as 
given,  fairly  submitted  the  question  at  issue 


to  the  jury,  and  could  not  have  misled  them 
to  the  defendants'  injury. 

The  remaining  assignment  of  error  re* 
quiring  consideration  is  to  the  refusal  of  the 
court  to  set  aside  the  verdict  of  the  Jury  as 
contrary  to  the  law  and  the  evidence. 

It  is  only  necessary  to  say,  in  addition 
to  what  has  been  said  of  the  verdict,  that  if 
it  is  to  be  interpreted  as  meaning  that  the 
plaintiff  was  injured  by  being  thrown  out  of 
employment,  and  damages  awarded  him  for 
that  reason,  which  would  seem  to  be  the 
only  interpretation  to  be  given  their  finding, 
the  evidence  utterly  fails  to  sustain  it  In 
fact,  there  is  no  evidence  whatever  of  that 
character  in  .the  record,  nor  does  the  finding 
in  favor  of  the  plaintiff  of  damages  for  loss 
of  services  respond  to  any  issue  made  in 
the  pleadings. 

The  judgment  of  the  circuit  court  will  be 
reversed  and  annulled,  the  verdict  of  the 
jury  set  aside,  and  the  cause  remanded  for 
a  new  trial,  to  be  had  in  accordance  with 
the  views  expressed  in  this  opinion. 


ao*  Va.  716) 
ELLIOTT  V.  ASHBT. 
(Supreme  Court  of  Appeals  of  Virginia.    Dec. 

1.  Appeal— Decisions   Reviewablb — Amottnt 
in  contbovebbt. 

The  Court  of  Appeals  has  jurisdiction  on 
appeal  of  a  suit  involving  defendant's  liability 
on  a  stock  subscription  amounting  to  $1,000, 
though  the  judgment  appealed  from  was  for 
$140. 

2.  OOBPOBATIONS— SUBSCBIPTION    TO    STOCK— 
PBOCEEDINaS    BT    ReCEIVEBS — ^DETBNSES. 

Under  Code  1904,  p.  519,  §  1103a,  providing 
that  all  suits  or  motions  for  the  recovery  of 
unpaid  subscrlptioas  to  the  stock  of  joint- 
stock  companies  shall  be  brought  in  the  courts 
of  common  law  of  the  commonwealth,  and 
they  shall  have  exclusive  jurisdiction  to  deter- 
mine all  (questions  involving  the  validity  of 
each  subscription,  but  it  shall  not  be  construed 
to  deprive  the  dumcery  courts  of  the  power  to 
settle  the  affairs  ot  an  Insolvent  corporation,  on 
motion  t^y  a  receiver  of  an  insolvent  corporation 
for  judgment  against  a  subscriber  to  its  stock, 
defendant  may  make  any  defense  involving  tiie 
validity  of  his  subscription. 
8.  Same — EviDsiics. 

On  motion  by  a  receiver  of  an  insolvent 
corporation  for  judgment  against  a  subscriber 
to  its  stock,  evidence  by  a  stockholder,  who 
solicited  defendant's  subscription,  that  before 
the  charter  was  obtained  defendant  requested 
his  name  stricken  from  the  subscription  list 
and  that  defendant  was  not  regarded  as  a 
stockholder,  was  sufficient  to  warrant  a  finding 
that  defendant's  subscription  was  not  regarded 
either  by  himself  or  the  company  as  binding. 

Error  to  Corporation  Court  of  Newport 
News. 

Motion  by  C.  A.  Ashby,  receiver  of  the 
Schulz  Brewing  Company,  against  J.  W. 
Elliott,  for  judgment  against  him  as  a  stock- 
holder. From  a  judgment  for  plaintiff,  de- 
fendant brings  error.    Reversed. 

A.  O.  Garrett  for  plaintiff  in  wror.  Ashby 
&  Read,  for  defendant  in  error. 
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KEITH,  P.  A  chancery  suit  was  brought 
by  Phipps  against  the  Schnlz  Brewing  Com- 
pany and  others,  an  Insolvent  corporation,  for 
the  payment  of  Its  debts,  which  resulted  In  an 
assessment  of  14  per  cent  npon  the  stodc  sub- 
scribed, and  C.  A.  Ashby  was  appointed  a  re- 
ceiver, with  direction  to  bring  an  action  at 
law  In  his  own  name  against  the  several  sub- 
scribers for  that  amount 

Acting  under  this  order,  the  receiver  gave 
notice  of  a  motion  for  judgment  against  J.  W. 
Blliott,  which  afterwards  came  on  for  trial  In 
the  corporation  court  of  the  dty  of  Newport 
News,  and  a  judgment  was  rendered  against 
the  defendant  for  $140.  To  this  judgment  a 
writ  of  error  was  awarded  the  defendant 

We  are  met  by  a  motion  to  dismiss  the  writ 
of  error  for  want  of  jurisdiction;  defendant 
in  error  relying  upon  the  proposition,  which 
as  a  general  rule  Is  true,  that  the  real  matter 
in  controversy  Is  that  for  which  the  suit  Is 
brought  and  judgment  Is  rendered,  and  not 
that  which  may  or  may  not  come  In  question 
— In  other  words,  that  the  sole  test  of  juris- 
diction is  the  amount  which  the  defendant 
may  pay  and  thereby  discharge  himself,  and. 
If  that  sum  be  less  than  the  minimum  juris- 
diction of  the  court,  the  api>eal  or  writ  of 
error  should  be  dismissed. 

On  behalf  of  the  plaintiff  In  error  It  Is 
urged  that  while  the  judgment  before  us  Is  for 
$140,  which  could  be  satisfied  by  the  payment 
of  that  sum,  this  suit  Involves  the  liability  of 
plaintiff  in  error  (defendant  In  the  court 
below)  upon  a  stock  subscription  amounting 
In  the  aggregate  to  $1,000,  which  was  the  real 
subject  In  controversy. 

It  is  needless  to  consider  what  our  view 
would  be  of  the  law»  were  the  subject  an  open 
one  in  this  court  In  the  case  of  Stuart  v. 
Valley  Railroad  Co.,  82  Grat  146,  It  was  held 
that,  though  the  judgment  against  S.  for 
the  $300  and  Interest  was  less  than  $500, 
yet  the  subject  in  controversy  was  the 
validity  of  the  subscription  for  five  shares 
of  stock  (of  the  par  value  of  $500),  and  the 
Court  of  Appeals  had  jurisdiction  to  hear 
the  case.  That  case  was  decided  at  the  Sep- 
tember term,  1879;  Judge  Moncure  deliver- 
ing the  opinion.  Since  that  time  the  laws  of 
the  state  have  been  codified,  and  two  of  the 
judges  who  were  then  upon  the  court  were 
upon  the  commission  charged  with  that  duty, 
and  the  statute  upon  the  subject  was  re-en- 
acted in  totidem  verbis.  More  than  that, 
since  that  time  a  new  Constitution  has  been 
adopted,  which  has  retained,  so  far  as  it 
affects  this  case,  the  language  of  the  preced- 
ing Constitution,  which  was  the  law  when 
Stuart  V.  Railroad  Co.  was  decided.  The 
jurisdictional  sum,  it  is  true,  was  diminished 
from  $500  to  $300,  but  in  no  other  respect  was 
it  changed. 

We  have,  flien,  a  judgment  of  this  court, 
which  has  remained  unquestioned  as  the 
law  of  this  state  for  more  than  a  quarter 
of  a  century,  construing  a  provision  of  the 
Constitution   and  a  statute  passed  in  pur- 


suance thereof,  and  the  construction  placed 
upon  them  has  not  only  been  unchallenged, 
but  must  be  taken  as  having  been  approved  by 
the  adoption  of  the  identical  language  in  the 
Code  and  the  Constitution. 

Defendant  in  error  also  insists  that  plain- 
tiff in  error  could  not  question  in  the  court 
of  law  the  fact  that  he  had  subscribed  to  and 
become  a  stockholder  in  the  Schulz  Brewing 
Company,  but  that  he  would  be  confined  to 
defenses  in  the  nature  of  confession  and 
avoidance;  that  Is  to  say,  which  admit  that 
he  had  subscribed  as  a  stockholder,  but  that 
by  reason  of  fraud  or  misrepresentation  he 
should  not  be  bound  by  his  contract  of  sub- 
scription— and  in  support  of  this  proposition 
cites  Reed  v.  Gold,  102  Va.  37,  45  S.  B.  868, 
where  it  Is  said:  "When  the  proportion 
which  each  delinquent  shareholder  is  to  pay 
has  been  ascertained,  the  receiver  is  directed 
to  institute  suit  against  him  at  law,  upon  his 
refusal  to  pay  it,  and  In  that  suit  the  stock- 
holder may  make  any  defense  which  Involves 
the  validity  of  his  subscription;  but  we  do 
not  understand  that  it  authorizes  the  court  of 
law  to  rehear  and  to  review  matters  which 
are  necessarily  adjudicated  in  the  court  of 
chancery." 

The  statute  which  was  there  being  con- 
strued now  appears  as  section  1103a,  p.  619 
of  Va.  Code  1904: 

"All  suits  or  motions  for  the  recovery  of 
unpaid  subscriptions  to  the  stock  of  any 
joint  stock  company  shall  be  brought  in 
the  courts  of  common  law  of  this  conmaon- 
wealth  in  the  county  or  corporation  where 
the  defendant  resides,  if  he  be  a  resident  of 
this  state,  or  In  the  case  of  a  joint  or  partner- 
ship subscription  then  in  the  county  or  cor- 
poration in  this  state  in  which  either  of  the 
joint  subscribers  or  any  member  of  the  part- 
nership subscribing  shall  reside;  and  said 
courts  shall  have  exclusive  jurisdiction  to 
hear  and  determine  all  questions  involving 
the  validity  of  such  subscriptions,  but  noth- 
ing herein  contained  shall  be  construed  to 
deprive  courts  of  chancery  of  their  juris- 
diction to  settle  and  wind  up  the  affairs  of 
insolvent  corporations  or  to  make  assess- 
ments on  unpaid  stock  subscriptions." 

That  section,  on  its  face,  applies  to  ques- 
tions which  are  to  be  heard  and  determined 
in  the  chancery  courts.  For  instance,  the 
chancery  court  ascertains  the  Indebtedness 
of  the  corporation,  the  amount  necessary  for 
its  liquidation,  the  percentage  which  is  to 
be  paid  by  each  stockholder,  and  appoints 
a  receiver  to  enforce  its  decree.  But  the 
statute  in  unmistakable  terms  declares  that 
the  courts  of  law  shall  have  jurisdiction  to 
hear  and  determine  all  questions  Involving 
the  validity  of  such  subscriptions;  and  the 
quotation  from  Reed  v.  Gold,  supra,  con- 
forms strictly  to  the  terms  of  the  statute. 

As  a  matter  of  course,  all  who  appear  to 
be  stockholders  must  be  brought  before  the 
chancery  court,  and  it  proceeds  upon  the 
assumption  that  all  who  appear  to  have  sub- 
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scribed  to  stock  are  bound  for  its  payment ; 
otherwise,  it  would  be  impossible  for  it  to 
ascertain  wliat  amount  should  be  collected 
from  each.  But  the  object  of  the  statute 
was  to  take  away  from  courts  of  chancery 
the  power  to  ilz  the  liability  of  the  stock- 
holder, and  to  transfer  all  questions  af- 
fecting the  validity  of  the  subscription  for 
Inquiry  and  adjudication  in  the  courts  of 
common  law. 

Upon  the  trial,  after  the  plaintilf  had  in- 
troduced evidence  to  prove  the  subscription 
list  upon  which  the  company  was  organized, 
and  that  plaintiff  in  error  had  signed  his 
name  thereto,  subscribing  to  10  shares  of 
stock,  of  the  par  value  of  $100  each,  and  that 
the  company  had  been  duly  organized,  its 
indebtedness,  the  institution  of  the  chancery 
suit  to  wind  up  Its  affairs,  the  appointment 
of  a  receiver  with  direction  to  collect  14  per 
cent,  of  the  par  value  of  the  stock  of  each 
subscriber — ^in  other  words,  had  made  out 
a  prima  facie  case—the  defendant  introduced 
a  witness  who  testified  that  he  was  a  stock- 
bolder  in  the  company;  that  together  with 
one  Newkirch  they  called  upon  the  defend- 
ant Elliott,  explained  to  him  the  plans  of 
the  company,  and  induced  him  to  subscribe 
for  ten  shares  of  the  stock;  that  when  the 
charter  was  obtained  Newkirch  was  named 
MS  secretary  and  treasurer;  that  within  from 
three  to  five  days  after  his  subscription,  and 
at  least  six  days  before  the  charter  of  the 
company  was  obtained,  Elliott  'phoned  to  him 
that  he  had  decided  to  take  his  name  off 
the  list;  that  he  told  Mr.  Elliott  to  write 
him  a  letter  to  that  effect,  which  he  said  he 
would,  do,  and  did  do,  which  letter  is  as  fol- 
lows:* 

*'J.  W.  Rollison,  Esq.,  City — Dear  Sir: 
A  few  days  since,  upon  your  solicitation,  I 
sul>scrlbed  ten  shares  to  the  capital  stock 
of  a  company  to  be  organized  and  chartered 
and  to  be  known  as  the  Leon  Schulz  Brew- 
ing Company.  For  certain  reasons,  which 
appear  to  my  mind  good  and  sufficient,  I 
now  desire  to  rescind  my  action  in  this  mat- 
ter, and  request  you  to  erase  my  name  from 
said  subscription  papers,  and  fully  cancel 
my  said  subscription.  Yours  truly,  J.  W. 
Elliott" 

Witness  further  testified  that  he  never  saw 
the  subscription  list  after  that  time;  that 
if  he  had  gotten  hold  of  it  he  would  have 
erased  Mr.  Elliott's  name  therefrom,  as  he 
felt  tn  honor  bound  so  to  do;  that  he  asked 
Mr.  Newkirch  to  erase  Mr.  Elliott's  name, 
and  Mr.  Newkirch  promised  to  do  so;  that 
he  did  not  know  whether  the  same  had  been 
done  or  not  until  he  saw  the  subscription 
list  at  the  time  of  the  chancery  suit;  that 
as  far  as  he  knew  Mr.  Elliott  was  never  con- 
sidered by  the  stockholders  of  the  company 
as  a  subscriber;  and  then,  being  asked  by 
counsel  for  defendant  what  he  meant  by  "as 
far  as  he  knew,"  said,  "Well,  that  the  secreta- 
ry was  notified  to  strike  his  name  off;"  that 
he  understood  that  Mr.  Elliott  was  not  re- 
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garded  as  a  stockholder,  and  that  Mr.  Elliott 
did  not  regard  himself  as  a  stockholder; 
that  he  did  not  know  whether  the  charter 
was  granted  upon  the  subscription  list  in 
evidence  or  not 

It  does  not  appear  that  Mr.  Elliott  ever 
acted  as  a  stockholder,  or  participated  in  any 
way  in  the  affairs  of  the  company.  There 
was  evidence  of  other  stockholders  that  they 
understood  that  Mr.  Elliott  was  a  stockholder 
and  regarded  him  as  such. 

TUs  being  the  testimony,  the  defendant 
in  error  (plaintiff  in  the  court  below)  de- 
murred to  the  evidence,  and*  the  jury  found 
the  following  verdict:  "We,  the  jury,  find 
for  the  defendant,  subject  to  the  court's  opin- 
ion upon  the  demurrer  to  the  evidence;  and 
if  upon  such  demurrer  to  the  evidence  the 
court  finds  for  the  plaintiff,  then  we  find 
for  the  plaintiff,  and  assess  his  damages 
at  $140.00."  Upon  this  verdict  the  court  ren- 
dered a  judgment  in  favor  of  the  plaintiff. 

It  is  unnecessary  to  discuss  the  statute 
which  controls  in  such  cases,  as  it  has  been 
so  frequently  discussed  and  enforced  as  to 
be  familiar  to  all. 

In  Stuart  v.  Valley  Railroad  Co.,  supra, 
it  is  held  that,  though  a  contract  of  sub- 
scription to  the  stock  of  a  company  can  be 
released  only  by  the  stockholders  or  by  the 
board  of  directors  duly  authorized  to  do  so 
by  the  stockholders,  "yet  such  release  can 
be  proved,  not  only  by  the  records  of  the 
company,  but  also  by  other  evidence  show- 
ing that  such  subscription  was  In  fact  not 
regarded  by  the  company  as  binding  upou 
it,  and  that  the  subscriber  was  not  regarded 
by  himself  or  by  the  company  as  a  stock- 
holder thereof." 

Tested  by  this  principle,  we  are  of  opin- 
ion that  the  judgment  upon  the  demurrer 
should  have  been  for  the  plaintiff  in  error. 
The  testimony  of  Rollison  was  sufficient  to 
warrant  the  jury  in  finding  that  Mr.  Elliott's 
subscription  was  not  regarded,  either  by  him- 
self or  by  the  company,  as  binding  upon  him. 

The  judgment  of  the  corporation  court  must 
be  reversed,  and  this  court  will  enter 
such  judgment  as  it  should  have  rendered. 


a04  Va.  723) 

HAGAN   V.   CITY   OP   RICHMOND. 

(Supreme  Court  of  Appeals  of  Virginia.    Dec 
14,  190d.) 

1.  Navigable  Watebs  —  Removal  of  Ob- 
STBUonoNS— Federal  Powebs. 
Act.  Cong.  March  8,  18d9,  c.  425,  §  19, 
30  Stat.  1154  [U.  S.  Comp.  St.  1901,  p.  354(5], 
relating  to  rivers  and  harbors,  and  authorizing 
the  Secretary  of  War  at  his  discretion  to  re- 
move obstructions  from  the  navigable  waters 
of  the  United  States,  did  not  invest  the  Secre- 
tary of  War  with  exclusive  jurisdiction  of  the 
removal  of  obstructions,  but  was  intended  to 
clothe  him  with  discretionary  power,  which  he 
might  exert  or  leave  to  the  enforcement  of  the 
local  authorities ;  and,  if  he  falls  or  declines  to 
act,  the  local  authorities  may  protect -their  do- 
mestic commerce  by  keeping  navigable  waters 
in  their  jurisdiction  unobstructed. 
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2,  Same— ExpENss    or   REifovAi^— Liabilitt 

01*  OWNEB. 

Act  Cong.  March  3,  1809,  c.  425,  §  19,  30 
Stat  1154  [U.  S.  Comp.  St  1901,  p.  3546], 
relating  to  the  removal  of  obstructions  from 
navigable  waters,  and  limiting  the  liability  of 
the  owners  of  vessels  without  peraonal  negli- 
gence, are  paramount;  and  Code,  §  2011,  as 
amended  by  Acts  1889-90,  p.  624,  c  371  JTa. 
Code  1904,  p.  1022],  and  Richmond  City  Ordi- 
nances, c.  77,  §  8,  declaring  that  the  board  of 
harbor  commissioners  and  the  committee  on 
improvements  of  James  river  shall  remove  any 
wreck  injurious  to  the  harbor  at  the  owner's 
expense,  are  invalid,  unless  theobstructionoccure 
with  the  privity  or  knowledge  of  the  owner. 

Error  to  Circnit  Court  of  City  of  Rich- 
mo&d. 

Action  by  the  city  of  Richmond  against 
Peter  Hagan.  From  a  Judgment  for  plain- 
tiff,   defendant   brings   error.    Reversed. 

The  facts  of  this  case,  which  are  undis- 
puted, and  the  sections  of  the  Code  and 
charter  and  ordinances  of  the  city  of  Rich- 
mond relied  on  to  sustain  the  demand  aik 
serted  by  the  city  against  the  plaintiff  in 
error,  are  set  out  in  the  opinion  of  the  Judge 
of  the  circuit  court  as  follows: 

"It  appears  from  the  facts  developed  in 
this  case  that  defendant's  barge,  John  Ha- 
gan, loaded  with  coal,  from  Philadelphia, 
Pa.,  to  Richmond,  Va.,  when  nearing  Rich- 
mond struck  a  rock,  filled  with  water,  and, 
before  it  could  reach  the  wharf,  sunk  in  the 
harbor  of  Richmond  on  July  8,  1898,  there- 
by obstructing  navigation ;  that  in  the  same 
month  the  council  committee  of  the  city  of 
Richmond  took  the  matter  up  with  the  own- 
er, Peter  Hagan,  and  endeavored  to  have 
him  remove  the  wreck. 

"The  various  proceedings  of  this  commit- 
tee, the  correspondence,  and  the  resolutions 
adopted  are  in  evidence.  It  appears  there- 
from that  this  sunken  barge  was  a  serious 
menace  to  navigation  as  it  lay  in  the  harbor ; 
that  after  it  had  been  there  several  months, 
the  house  on  top  of  it  was  washed  away,  and 
there  was  nothing  to  mark  it  More  than  a 
year  elapsed,  during  which  demand  after 
demand  was  made  by  the  city  upon  Hagan 
to  remove  It,  but  he  still  delayed.  Then 
it  was  that  the  city  took  final  action,  and 
had  the  barge  blown  up  and  removed  from 
the  harbor,  at  a  cost  of  $442.75,  which  sum 
was  demanded  from  Hagan,  but  he  refused 
payment  The  city  instituted  this  action  in 
October,  1899,  to  recover  the  amount  ex- 
pended. 

"The  whole  question  of  law  and  fact,  a 
Jury  having  been  waived,  was  submitted  to 
the  court 

"The  city,  to  support  Its  action.  Introduced 
sections  2011  (as  amended  by  acts  1889-90, 
p.  624,  c.  371).  2012,  2013,  and  2014  of  Code 
1887  [Va.  Code  1904,  pp.  1022,  1023],  section 
19,  subsec.  6,  of  the  charter  of  the  city 
of  Richmond  and  chapter  77,  {  8,  of  the 
City  Ordinances. 

"*Sec.  2011.  They  [the  board  of  harbor 
commissioners  of  Norfolk  and  Portsmouth] 


shall  have  authority  to  cause  the  removal 
of  any  wharf,  dock,  wreck,  or  other  obstruc- 
tion to  navigation,  or  that  may,  in  their 
opinion,  be  injurious  to  the  harbor  or  that 
may  cause  shoaling  at  any  point  in  tbt 
channel  of  said  river,  its  branches  or  tribu- 
taries, at  the  expense  of  the  owner  or  party 
causing  the  obstruction ;  provided,  the  rights 
of  any  owner  of  a  wharf  whose  lines  have 
been  heretofore  fixed  by  authority  of  law 
shall  in  no  way  be  disturbed. 

"'Sec.  2012.  The  said  board,  if  in  their 
Judgment  expedient,  may  employ  the  serv- 
ices of  a  competent  engineer  at  any  time, 
who  may  make  a  survey  of  any  waters  lying 
within  their  Jurisdiction,  and  perform  such 
other  duties  as  the  board  may  require  of 
him. 

"'Sec.  2013.  When  any  dredging  is  done 
in  any  of  the  waters  aforesaid,  the  board 
shall  have  power  to  designate  the  places 
at  which  the  dredging  material  shall  be 
dumped. 

"'Sec.  2014.  The  said  board  shall  have 
power  to  make  and  enforce  such  rules  and 
regulations  for  the  preservation  of  the  har- 
bor, its  police  government,  and  the  better 
use  of  the  wharf,  mooring,  and  other  facil- 
ities thereof,  as  they  may  from  time  to 
time  deem  proper.' 

"Section  19,  subsec.  6,  of  the  city  charter: 
'The  city  council  shall  have  power  to  make 
such  ordinances,  by-laws,  orders,  and  regula- 
tions as  they  may  deem  desirable  to  carry 
out  the  following  powers,  which  are  hereby 
vested  in  them:  To  establish,  construct, 
and  keep  in  order,  alter  or  remove,  landings, 
wharves,  and  docks  on  lands  belonging  to 
the  city ;  and  to  lay  and  collect  a  reasonable 
duty  on  vessels  coming  to  and  using  the 
same,  and  to  regulate  the  manner  of  using 
other  wharves  and  landings  within  the  corpo- 
rate limits;  to  prevent  or  remove  all  ob- 
structions in  and  upon  any  landings,  wharves, 
or  docks.  They  may  also  appoint  port- 
wardens  for  the  port  of  said  city,  who  shall 
exercise  such  powers  as  the  council  may 
give  them  up  to  the  port-warden's  lines,  as 
they  may  be  established  from  time  to  time 
by  the  United  States  government,  and  fix 
their  fees  and  compensation.  The  said  city 
shall  have  power  to  improve  and  keep  in 
good,  safe,  and  navigable  condition  the  har- 
bor of  James  river  within  the  corporate 
limits.  The  city  council  of  said  city  shall 
have  all  the  powers  set  forth  in  sections 
two  thousand  and  eleven,  two  thousand  and 
thirteen,  and  two  thousand  and  fourteen  of 
the  Code  of  Virginia,  eighteen  hundred  and 
eighty-seven,  which  powers  it  may  delegate 
to  some  proper  committee  of  persons  satis- 
factory to  said  council.' 

"Chap.  77,  S  8,  of  the  City  Ordinances: 
'The  committee  on  improvement  of  James 
river  shall  have  power  to  fix  lines  along 
said  harbor  within  which  riparian  owners 
may  erect  wharves,  docks  and  proper  strue- 
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tures  and  fixtures  for  commercial  and  mann- 
tacturing  purposes. 

"  They  shall  hare  authority  to  cause  the 
removal  of  any  wharf,  dock,  wreck,  or  other 
obstructions  to  nayigatlon,  or  that  may,  In 
their  opinion,  be  injurious  to  the  harbor,  or 
that  may  cause  shoaling  of  said  harbor.  Its 
branches  or  tributaries,  at  the  expense  of 
the  owners  or  the  party  causing  the  obstruc- 
tion; provided,  the  rights  of  any  owner  of  a 
wharf  whose  lines  have  been  heretofore 
fixed  by  authority  of  law  shall  in  no  way  be 
disturbed.' 

"Also,  witnesses  were  introduced  to  prove 
the  various  steps  taken  by  the  city  in  order 
to  have  the  sunken  barge  removed. 

'at  was  admitted  that  the  harbor  of  Rich- 
mond  was  within  the  corporate  limits,  and 
that  the  James  river  was  wholly  within 
the  confines  of  the  state  of  Virginia. 

"The  city  proved  that  the  sum  expended, 
and  for  which  it  brought  its  action,  was  a 
reasonable  and  necessary  expenditure  f^r 
the  public  benefit,  in  order  to  keep  the  har- 
bor open  for  navigation;  and,  further,  that 
every  possible  opportunity  was  given  to 
Hagan  to  remove  the  barge  before  action 
was  takeil,  even  waiting  for  more  than  a 
year,  and  it  only  acted  in  the  face  of  the 
advance  of  fall  and  winter,  when  naviga- 
tion would  be  rendered  more  dangerous." 

The  plaintifT  in  error,  Hagan,  on  the  other 
hand,  rests  his  defense  upon  the  commerce 
clause  of  the  Constitution  of  the  United 
States  (article  1,  8  8,  cl.  3),  section  19  of  the 
act  of  Congress  of  March  3,  1899 — ^the  River 
and  Harbor  Bill— (30  Stat  1154,  a  425  [U. 
8.  Comp.  St  1901,  p.  8546]),  and  the  limited 
liability  act,  section  4283,  Rev.  St  U.  S.  [U. 
8.  Comp.  St  1901,  p.  2943]. 

John  A.  Lamb,  Hamilton  Rogers,  and 
Ro.  H.  Talley,  for  plaintiff  in  error.  H.  R. 
Pollard,  City  Atty.,  for  defendant  In  error. 

WHITTLH,  J.  Two  questions  are  sub- 
mitted upon  this  writ  of  error  for  our  de- 
termination: 

1.  It  is  insisted  on  behalf  of  the  plaintiff 
In  error,  that  section  19  of  the  river  and 
harbor  bill  (Act  March  8,  1899,  c.  425,  30 
Stat  1154  [U.  S.  Comp.  St  1901,  p.  3546]), 
was  Intended  to  invest  the  Secretary  of  War 
with  exclusive  jurisdiction  in  the  matter  of 
removal  of  obstructions  contemplated  by  the 
statute  from  the  navigable  waters  of  the 
United  State& 

The  section  is  as  follows:  "That  when- 
ever the  navigation  of  any  river,  lake,  har- 
bor, sound,  bay,  canal,  or  other  navigable 
waters  of  the  United  States  shall  be  ob- 
structed or  endangered  by  any  sunken  ves- 
sel, boat,  watercraft,  raft,  or  other  similar 
obstruction,  and  such  obstruction  has  existed 
for  a  longer  period  than  thirty  days,  or  when- 
ever the  abandonment  of  such  obstruction 
can  be  legally  established  in  a  less  space  of 
time,  the  sunken  vessel,  boat  water  craft 


raft,  or  other  obstruction  shall  be  subject  to 
be  broken  up,  removed,  sold  or  otherwise  dis- 
posed of  by  the  Secretary  of  War  at  his  dirt- 
cretlon,  without  liability  for  any  damage 
to  the  owners  of  the  same.  Provided,  that 
in  his  discretion,  the  Secretary  of  War  may 
cause  reasonable  notice  of  such  obstruction 
of  not  less  than  thirty  days,  unless  the  legal 
abandonment  of  the  obstruction  can  be  es- 
tablished in  a  less  time,  to  be  given  by  publi- 
cation, addressed  *To  Whom  It  May  Concern,' 
in  a  newspaper  published  nearest  to  the  local- 
ity of  the  obstruction,  requiring  the  removal 
thereof;  and  provided  also,  that  the  Secre- 
tary of  War  may,  in  his  discretion,  at  or 
after  the  time  of  giving  such  notice,  cause 
sealed  proposals  to  be  solicited  by  public  ad- 
vertisement, giving  reasonable  notice  of  not 
less  than  ten  days,  for  the  removal  of  such 
obstruction  as  soon  as  possible  after  the 
expiration  of  the  above  specified  thirty  days' 
notice.  In  case  it  has  not  in  the  meantime 
been  so  removed,  these  proposals  and  con- 
tracts, at  his  discretion,  to  be  conditioned 
that  such  vessel,  boat,  water  craft,  raft,  or 
other  obstruction,  and  all  cargo  and  proper- 
ty contained  therein,  shall  become  the  prop- 
erty of  the  contractor,  and  the  contract  shall 
be  awarded  to  the  bidder  making  the  proposi- 
tion most  advantageous  to  the  United  States. 
Provided,  that  such  bidder  shall  give  satis- 
factory security  to  execute  the  work.  Pro- 
vided, further,  that  any  money  received  from 
the  sale  of  any  such  wreck,  or  from  any  con- 
tractor for  the  removal  of  wrecks,  under 
this  paragraph,  shall  be  covered  into  the 
treasury  of  the  United  States." 

It  must  be  allowed  that,  in  the  absence  of 
legislation  on  the  subject  by  Congress,  it 
would  be  within  the  competency  of  the  sev- 
eral states,  in  the  interest  of  their  citizens 
and  the  reasonable  exercise  of  their  police 
power,  to  remove  obstructions  from  rivers 
and  harbors  and  other  navigable  waters  of 
the  United  States  wholly  within  thehr  llmita 
If  it  were  true,  as  contended,  that  the  mere 
fact  that  Congress  had  legislated  on  the  sub- 
ject divested  the  states  of  all  Jurisdiction  in 
the  premises,  it  would  deprive  them  of  many 
conceded  rights,  as  to  which  they  exercise 
concurrent  Jurisdiction  with  the  United 
States. 

The  paramount  authority  of  Congress  to 
assume  such  absolute  and  exclusive  control 
over  the  navigable  waters  of  the  United 
States  may  be  conceded.  But  it  is  plain 
from  an  examination  of  section  19  that  it 
has  not  chosen  to  exercise  that  power  in  the 
present  instance.  If  It  had  been  the  design 
of  Congress  to  deprive  the  states  of  the  im- 
portant and  essential  right  to  police  the 
rivers  and  harbors  within  their  respective 
limits,  it  is  inconceivable  that  it  would  have 
declared  that  purpose  in  language  of  doubt- 
ful import  There  is  nothing  in  the  phrase- 
ology of  the  section  to  warrant  that  construc- 
tion; but  on  the  contrary,  the  obJe<*t  of  the 
enactment  was  evidently  intended  to  clothe 
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tbe  Secretary  of  War  with  large  discretion- 
ary powers,  which  he  might  exert  or  leave 
to  the  enforcement  of  local  authorities, 
as  his  Judgment  might  dictate.  The  object 
of  the  legislation  is  to  keep  the  navigable 
waters  of  the  United  States  clear  and  un- 
obstructed, and  supplemental  legislation  on 
the  part  of  the  states  in  furtherance  of  that 
design  is  in  aid  of  commerce,  and,  where 
not  in  conflict  with  any  system  adopted  by 
C!ongress,  is  universally  upheld.  The  states 
have  no  control  over  the  discretion  of  the 
Secretary  of  War,  and,  if  he  should  fail  or 
decline  to  act  in  a  given  case,  it  would  be 
most  unreasonable  to  hold  that  the  local  au- 
thorities are  powerless  to  protect  their  domes- 
tic commerce  by  keeping  navigable  waters 
wholly  within  their  respective  limits  un- 
obstructed. 

The  correspondence  between  an  officer  of 
the  War  Department  and  the  city  engineer 
shows  that  he  so  interpreted  the  act  of 
Congress,  because,  while  he  states  that  an 
appropriation  had  been  made  for  the  pur- 
pose, and  he  had  been  authorized  to  remove 
the  wreck,  he  interposed  no  objection  to  the 
city  authorities  removing  it,  and  pointed  out 
the  best  method  to  accomplish  it 

But  we  find  abundant  authority  to  sus- 
tain the  concurrent  Jurisdiction  of  the  federal 
and  state  governments  In  this  class  of  cases. 

The  doctrine  is  thus  stated  by  Ray  in  his 
work  on  Negligence  of  Imposed  Duties,  at 
pages  483,  484:  "So  long  as  the  state  legis- 
lation is  not  In  conflict  with  any  law  passed 
by  Congress  in  pursuance  of  Its  powers,  and 
Is  merely  intended,  and  operates,  In  fact,  to 
aid  conmierce,  and  to  expedite  instead  of 
hindering  the  safe  transportation  of  persons 
and  commodities  from  one  commonwealth  to 
another,  it  Is  not  repugnant  to  the  Constitu- 
tion of  the  United  States,  and  will  be  en- 
forced either  as  supplementary  to  partial 
federal  statutes  relating  to  the  same  sub- 
ject, or  In  lieu  of  such  legislation,  where 
Congress  has  not  exercised  its  power  at  all.** 

In  Sutherland's  Notes  on  the  United  States 
Constitution  (Ed.  1904)  pp.  102-^104,  it  is  said: 
•*The  states  have  concurrent  powers  with 
Congress  In  matters  which  are  local  In  their 
operation,  or  which  are  mere  aids  to  com- 
merce, or  which  relate  to  rights,  duties, 
and  liabilities  of  citizens,  although  indirect- 
ly and  remotely  afTecting  operations  of  com- 
merce, e.  g.,  the  regulation  of  wharves,  the 
establishment  of  buoys  and  beacons,  the  Im- 
provement of  harbors.  •  •  •  When,  how- 
ever, Congress  has  acted  with  relation  to 
such  matters  as  these,  state  laws  in  conflict 
with  congressional  action  are  void,  and,  while 
the  commerce  clause  does  not  comprehend 
internal  domestic  commerce,  the  power  enters 
the  interior  of  every  state  whenever  the  in- 
terests of  foreign  or  interstate  commerce 
require." 

Again,  It  is  said  in  Ray  on  Negligence  of 
Imposed  Duties,  at  page  496:  "Within  the 
second  class  of  cases  (that  is,  of  what  might 


be  termed  concurrent  Jurisdiction)  are  em- 
braced laws  for  the  regulation  of  pilots, 
quarantine  and  inspection  laws,  and  the 
policing  of  harbors,  the  improvement  of  navi- 
gable channels,  the  r^ulation  of  wharves, 
piers,  and  docks,  the  construction  of  dams 
and  bridges  across  navigable  waters,  and 
the  establishment  of  ferries." 

The  concurrent  Jurisdiction  of  the  United 
States  and  of  the  several  states  in  supply- 
ing local  aids  and  instrumentalities  in  re- 
spect to  commerce  is  fully  recognized  in  the 
opinion  of  Chief  Justice  Taney  in  the  case 
of  The  James  Gray  v.  The  John  Eraser,  21 
How.  184,  16  L.  Ed.  106,  where  It  was  held 
that  an  ordinance  of  the  city  of  Charleston 
prescribing  what  part  of  the  harbor  a  ves- 
sel should  occupy,  how  long  she  might  re- 
main in  port,  the  character  of  lights  she 
should  display  at  night,  and  other  similar 
regulations,  was  not  in  conflict  with  the  act 
of  Congress  regulating  commerce  and  the 
general  admiralty  Jurisdiction  conferred  on 
the  United  States  courts,  and  is  valid. 

In  Faust  v.  City  of  Cleveland  (Circuit 
Court  of  Appeals,  Sixth  Circuit),  121  Fed. 
810,  58  a  a  A.  194,  it  was  said:  "The  river 
Cuyahoga  Is  a  navigable  river,  and,  as  such. 
Is  subject  to  the  control  of  Ck)ngress,  and  to 
Its  regulations  and  general  supervision.  But 
the  Interest  of  the  state  in  its  own  domestic 
commerce  is  such  that  the  regulation  of 
Congress  is  not  necessarily  exclusive  of  all 
control  or  authority  by  the  state.  It  has 
therefore  been  held  that  legislation  by  the 
state  for  the  purpose  of  aiding  commerce  by 
the  Improvement  of  such  streams,  by  provid- 
ing for  the  deepening  of  the  channels  or  the 
removal  of  obstructions,  does  not  encroach 
upon  the  power  of  Congress,  If  not  in  conflict 
with  any  system  for  their  Improvement  pro- 
vided by  Congress"-— citing  Mobile  County  v. 
Khnball,  102  U.  S.  691,  26  L.  Bd.  238,  In 
which  case  Mr.  Justice  Field,  in  an  able  and 
exhaustive  opinion,  sustained  the  validity 
of  an  act  of  the  Legislature  of  Alabama  pro- 
viding for  the  improvement  of  the  river,  bay, 
and  harbor  of  Mobile,  as  not  conflicting  with 
the  power  of  Congress  under  the  commerce 
clause  of  the  Constitution. 

In  the  case  of  Lake  Shore,  etc.,  R.  Co.  t. 
State  of  Ohio,  173  U.  S.  285,  19  Sup.  Ct  465, 
43  L.  Ed.  702,  Mr.  Justice  Harlan  observes 
that  the  decisions  of  that  court  recognize 
"the  fundamental  principle  that  outside  of 
the  fleld  directly  occupied  by  the  general 
government,  under  the  powers  granted  to  It 
by  the  Constitution,  all  questions  arising 
within  a  state  that  relate  to  its  internal  or- 
der, or  that  Involve  the  public  convenience 
or  the  general  good,  are  primarily  for  the 
determination  of  the  state,  and  that  its  leg- 
islative enactments  relating  to  these  sub- 
jects, and  which  are  not  inconsistent  with 
the  state  Constitution,  are  to  be  respected 
and  enforced  by  the  courts  of  the  Union,  if 
they  do  not,  by  their  operation,  directly  In- 
trench  upon   the  authority  of  the   United 
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States,  or  violate  some  right  protected  by  the 
national  Constitution.  The  power  here  re- 
ferred to  18»  to  use  the  words  of  Chief  Jus- 
tice Shaw,  the  power  to  make,  ordain,  and 
establish  all  manner  of  wholesome  and  rea- 
sonable laws,  statutes,  and  ordinances,  either 
with  penalties  or  without,  not  repugnant  to 
the  Constitution,  as  they  shall  judge  to  be 
for  the  good  and  welfare  of  the  common- 
wealth and  of  the  subjects  of  the  same" — 
citing  Conmionwealth  y.  Alger,  7  Cush.  53, 
85. 

Postal  Tel.  Co.  t.  Umstadter,  103  Va.  742, 
60  8.  B.  259,  is  one  of  a  line  of  cases  in  this 
court  to  the  effect  that  although  a  state  stat- 
ute may  incidentally  affect  interstate  com- 
merce, it  is  not  necessarily  an  obstruction, 
but  may  be  in  aid  of  commerce,  and  a  valid 
exercise  of  the  police  power  of  the  state. 
The  principle  is  illustrated  by  numerous  de- 
cisions of  the  Supreme  Court  of  the  United 
States,  which  sustain  the  validity  of  state 
legislation  of  the  character  involved  in  the 
first  branch  of  our  inquiry.  Gibbons  v.  Og- 
den,  9  Wheat  196,  6  L.  Bd.  28;  Brown  v. 
Maryland,  12  Wheat  419,  446,  6  L.  Bd.  67iB; 
Sinnot  v.  Davenport  22  How.  227,  243,  16 
L.  Bd.  243;  Railway  Co.  v.  Fuller,  17  Wall. 
560,  21  L.  Bd.  710;  Brown  v.  Houston,  114 
U.  S.  630,  5  Sup.  Ct  1091,  29  L.  Bd.  257; 
Lake  Shore,  etc,  Ry.  Co.  v.  State  of  Ohio, 
166  U.  S.  366,  368,  17  Sup.  Ct  357,  41  L. 
Bd.  747;  Missouri,  etc.,  Ry.  Co.  v.  Haber, 
169  IT.  S.  613,  18  Sup.  Ct  488,  42  L. 
Bd.  878;  Cummings  v.  Chicago,  188  U.  S. 
410,  428,  23  Sup.  Ct  472,  47  L.  Bd.  525;  Mont- 
gomery V.  Portland,  190  TJ.  S.  89, 106,  23  Sup. 
Ct  735,  47  L.  Bd.  966. 

2.  The  second  contention  of  plaintiff  in 
error  is  that  the  circuit  court  erred  in  render- 
ing a  personal  judgment  against  him  for  the 
expense  incurred  by  the  city  in  blowing  up 
and  removing  the  sunken  barge  John  Ha- 
gan  from  its  harbor. 

In  that  connection  it  is  Insisted  that  sec- 
tion 19  of  the  river  and  harbor  bill  (Act 
March  8,  1899,  c  425,  30  Stat  1154  [U.  S. 
Comp.  St  1901,  p.  3546]),  and  section  4283 
of  the  Revised  Statutes  of  the  United  States 
[U.  S.  Comp.  St  1901,  p.  2943],  provide  that 
there  shall  be  no  personal  liability  upon  the 
owner  of  a  vessel  in  a  case  such  as  we  are 
considering. 

The  latter  section  reads:  "The  liability 
of  the  owner  or  owners  of  any  ship  or  ves- 
sel, for  any  embezzlement  loss  or  destruc- 
tion by  the  master,  officers,  passengers,  or 
any  other  person  or  persons,  of  any  property, 
goods,  or  merchandise,  shipped  or  put  on 
board  of  such  ship  or  vessel,  or  for  any  loss, 
damage  or  injury  by  collision,  or  for  any 
act  matter  or  thing,  loss,  damage,  or  for- 
feiture, done,  occasioned,  or  incurred,  with- 
out the  privity  or  knowledge  of  such  owner 
or  owners,  shall  in  no  case  exceed  the  amount 
or  value  of  the  Interest  of  such  owner  or 
owners,  respectively,  in  such  ship  or  vessel, 
and  her  freight  then  pending." 


This  limited  liability  act  is  said  to  be  the 
outgrowth  of  modern  maritime  law  and 
codes.  The  first  act  of  Congress  on  the  sub- 
ject was  passed  March  3, 1851,  and  in  the  case 
of  Norwich  &  N.  Y.  Trans.  Co.  v.  Wright  13 
Wall.  104,  20  L.  Bd.  585,  the  poli<7  of  the 
legislation  is  explained  by  Mr.  Justice  Brad- 
ley as  follows:  'The  great  object  of  the 
law  was  to  encourage  shipbuilding,  and  to 
induce  capitalists  to  invest  money  in  this 
branch  of  industry.  Uniess  they  can  be  in- 
duced to  do  so,  the  shipping  interests  of  the 
country  must  flag  and  decline.  Those  who 
are  willing  to  manage  and  work  ships  are 
generally  unable  to  build  and  fit  them.  They 
have  plenty  of  hardiness  and  personal  dar- 
ing and  enterprise,  but  they  have  little  capi- 
tal. On  the  other  hand,  those  who  have 
capital,  and  invest  it  in  ships,  incur  a  very 
large  risk  in  exposing  their  property  to  the 
hazards  of  the  sea,  and  to  the  management 
of  seafaring  men,  without  making  them 
liable  for  additional  losses  and  damage  to  an 
indefinite  amount  How  nmny  enterprises 
in  mining,  manufacturing,  and  internal  im- 
provements would  be  utterly  impracticable 
if  capitalists  were  not  encouraged  to  invest 
in  them  through  corporate  institutions,  by 
which  they  are  exempt  from  personal  liabil- 
ity, or  from  liability  except  to  a  limited  ex- 
tent? The  public  interests  require  the 
investment  of  capital  in  shipbuilding  quite 
as  much  as  in  any  of  these  enterprises.  And 
if  there  exist  good  reasons  for  exempting 
innocent  shipowners  from  liability,  beyond 
the  amount  of  their  interest  for  loss  or 
damage  to  goods  carried  in  their  vessels,  pre- 
cisely the  same  reasons  exist  for  exempting 
them  to  the  same  extent  from  personal 
liability  in  cases  of  collision.  In  the  one 
case,  as  in  the  other,  their  property  is  in 
the  hands  of  agents  whom  they  are  obliged 
to  employ." 

We  think  it  quite  clear,  in  light  of  the 
foregoing  exposition  of  the  limited  liabillly 
act  that  where  a  vessel  is  lost  without  the 
privity  or  knowledge  of  the  owner,  he  is 
only  liable  to  the  extent  of  his  Interest  in 
the  vessel,  and  cannot  be  held  personally 
responsible  for  expense  incurred  by  local 
authorities  in  removing  the  wrecked  vessel 
from  their  harbor.  Hughes  on  Admiralty, 
p.  321. 

As  remarked,  that  is  also  the  measure 
of  liability  fixed  by  section  19  of  the  United 
States  river  and  harbor  bill,  supra,  and 
it  follows  from  the  authorities  cited  that 
inasmuch  as  Congress  has  outlined  a  definite 
policy,  limiting  the  liability  of  owners  of 
ships  and  vessels  lost  without  personal  neg- 
ligence on  their  part,  its  enactments  are 
paramount,  and  section  2011  of  the  Code, 
as  amended  by  Acts  1889-90,  p.  624,  c.  371 
[Va.  Code  1904,  p.  1022],  and  section  8  of 
chapter  77  of  the  Ordinances  of  the  City  of 
Richmond,  in  so  far  as  they  declare  that 
the  board  of  harbor  commissioners  and  the 
committee  on  improvements  of  James  river 
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shall  have  authority  to  cause  the  removal 
of  any  wreck  which  in  their  opinion  is  in- 
jurious to  the  harbor,  "at  the  expense  of  the 
owner,"  are  in  conflict  with  that  policy  and 
are  invalid,  unless  the  obstruction  occurs  with 
the  privity  or  knowledge  of  such  owner,  are 
in  conflict  with  that  policy  and  invalid. 

For  these  reasons,  we  are  of  opinion  that 
the  circuit  court  erred  in  rendering  a  per- 
sonal Judgment  against  the  plaintiff  in  error 
in  this  instance,  and  for  that  error  its  Judg- 
ment must  be  reversed. 

(104  Va.  688)  ==« 

STANDARD  OIL  CO.   v.   COMMON- 
WEALTH.* 

(Supreme  Court  of  Appeals  of  Virginia.    Dec 
14,  1905.) 

1.  CoBFOKATioNS— Foreign  Gobpokations  — 
Imposition  op  Fee  fob  Transacting  Busi- 
ness IN  State— Statutes— Construction. 

Revenue  Law,  §  87  (Va.  Code  1904,  p. 
2214),  imposing  on  a  foreign  corporation  aa- 
thorized  to  exercise  the  powers  of  a  transporta- 
tion company  a  prescribed  fee,  on  its  obtaining 
a  certificate  of  authority  to  do  business  in  the 
state,  requires  a  foreign  corporation  authorized 
to  exercise  the  powers  of  a  public  service  cor- 
poration to  pay  the  fee  in  order  to  carry  on  any 
business  in  the  state,  though  it  does  not  intend 
to  carry  on  the  business  of  a  public  service 
corporation,  and  though  it  cannot  carry  on  such 
business  under  Const  art  12,  S  163  (va.  Code 
1904,  p.  cclx),  prohibiting  foreign  coiporations 
from  exercising  the  powers  of  a  public  service 
corporation ;  the  test  of  a  f orei^  corporation's 
liability  for  the  fee  imposed  being  whether  its 
charter  authorizes  it  to  carry  on  that  business. 

2.  Same. 

A  foreign  corporation,  included  in  the  class 
designated  by  Revenue  Law,  §  37  (Va.  Code 
1904,  p.  2214),  imposing  a  fee  on  foreign  cor- 
porations autnorized  to  exercise  the  powers  of 
a  transportation  company  before  obtaining  au- 
thority to  do  business  in  the  state,  does  not  be- 
long to  the  class  of  corporations  named  in  sec- 
tion 38,  imposing  a  prescribed  fee  on  foreign 
corporations  in  order  to  obtain  authority  to  do 
business  in  the  state ;  for  it  by  its  express  terms 
excludes  corporations  included  in  section  37. 
8.  Same. 

The  rule  that,  in  case  of  doubt  as  to  the 
validity  of  a  tax,  the  doubt  must  be  resolved 
in  favor  of  the  citizen,  has  no  application  to  the 
construction  of  a  statute  imposing  a  fee  on  a 
foreign  corporation  as  a  condition  precedent  to 
its  obtaining  the  right  to  transact  business  in 
the  state. 
Keith,  P.,  and  Cardwell,  J.,  dissenting. 

Brror  to  State  Corporation  Commission. 

Action  by  the  commonwealth  against  the 
Standard  Oil  Company.  Judgment  Imposing 
a  fine  on  defendant,  and  it  brings  error. 
Affirmed. 

Christian  &  Christian,  for  plaintiff  in  error. 
Wm.  A.  Anderson,  Atty.  Oen.,  for  the  Com- 
monwealth. 

HARRISON,  J.  This  is  an  appeal  from  a 
Judgment  of  the  State  Corporation  Commia- 
fiion,  imposing  a  fine  of  $10  and  costs,  under 
section  1105  of  the  Code  of  1904,  as  amended 
by  the  act  of  May  15,  1903  (Acts  1902-04,  p. 
860^  C.  242),  upon  the  Standard  Oil  Company 

•Rehearing  denied. 


for  the  alleged  offense  of  transacting  business 
within  the  state  of  Virginia  without  having 
first  obtained  from  the  Corporation  Commis- 
sion the  certificate  of  authority  required  by 
law. 

It  appears  from  the  record  that  the  Stand- 
ard Oil  Company  is  a  foreign  corporation, 
created  and  organized  under  the  laws  of  New 
Jersey,  with  an  authorized  capital  stock  of 
$110,000,000.  It  further  appears  that  the  ap- 
pellant company  is  authorized  by  its  charter 
to  exercise  some  of  the  franchises  and  powers 
of  a  public  service  corporation. 

The  solution  of  the  present  controversy  In- 
volves a  construction  of  section  37  of  the 
revenue  law  of  Virginia  (Va.  Code  1904,  p. 
2214),  which  provides  as  follows:  "Every 
domestic  corporation  authorized  by  Its  charter 
to  exercise  the  powers  of  a  transportation  or 
transmission  company,  or  to  own,  lease,  con- 
struct, maintain  and  operate  a  public  service 
line  or  road  of  any  kind,  upon  the  granting  or 
extension  of  its  charter,  and  every  foreign 
corporation  authorized  by  its  charter  to  ex- 
ercise the  powers  of  a  transportation  or  trans- 
mission company,  or  to  own,  lease,  constmct, 
maintain  and  operate  a  public  service  line  or 
road  of  any  kind,  when  it  obtains  from  the 
State  Corporation  Commission  a  certificate  of 
authority  to  do  business  in  this  state,  shall 
pay  a  fee  Into  the  treasury  of  the  state  of 
Virginia  to  be  ascertained  and  fixed  as  fol- 
lows." Then  follows  a  table  of  the  fees  to  be 
paid,  graded  according  to  the  maximum  capi- 
tal stodc  authorized  by  the  terms  of  the 
charter. 

According  to  this  table,  the  fee  for  the  ap- 
pellant company,  having  a  maximum  author- 
ized capital  of  $110,000,000,  is  fixed  at  $5,000. 

It  will  not  he  denied  that  a  state  has  un- 
limited power  In  the  matter  of  prescribing 
the  terms  and  conditions  upon  which  a  for- 
eign corporation  shall  be  permitted  to  do 
business  within  her  limits,  and  that  if  she 
chooses  such  corporations  can  be  excluded 
entirely.  Bank  of  Augusta  v.  Earle,  13  Pet 
519, 10  L.  Ed.  274 ;  Lafayette  Insurance  Co.  v. 
French,  18  How.  404,  15  L.  Ed.  451 ;  Paul  ▼. 
Virginia,  8  Wall.  168,  19  L.  Ed.  357 ;  Ducat  v. 
Chicago,  10  Wall.  410,  19  L.  Ed.  972.  There- 
fore the  sole  question  to  be  determined  in  this 
case  Is,  what  are  the  terms  and  conditions 
upon  which  the  appellant  corporation  is  per- 
mitted to  do  business  in  this  state? 

These  are  prescribed  by  section  37  of  the 
revenue  law  as  follows:  "Every  foreign  cor- 
poration authorized  by  its  charter  to  exercise 
the  powers  of  a  transportation  or  transmission 
company,  etc,  when  it  obtains  from  the  State 
Corporation  Commission  a  certificate  of  au- 
thority to  do  business  in  this  state,  shall  pay 
a  fee  into  the  treasury  of  the  state  of  Vir- 
ginia to  be  ascertained  and  fixed  as  followa" 

It  is  clear  from  this  language  that  a  foreign 
corporation  which  is  authorized  by  its  charter 
to  do  the  business  of  a  public  service  corpora- 
tion must,  in  order  to  carry  on  business  of 
any  kind  in  this  state,  obtain  from  the  State 
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Corporation  Commission  a  certificate  of  au- 
thority to  do  snch  business,  and  pay  into  the 
state  treasury  the  fee  prescribed  for  such 
certificate;  the  test  of  its  liability  for  such 
fee  being,  not  whether  it  can  or  intends  to 
carry  on  the  business  of  a  public  service  cor- 
poration, but  whether  its  charter  authorises 
it  to  carry  on  that  business.  No  matter 
which  of  the  numerous  businesses  authorized 
by  its  charter  it  may  be  carrying  on  or  pro- 
posing to  conduct  in  Virginia,  if  it  is  au- 
thorized by  its  charter  to  carry  on  the  busi- 
ness of  a  public  service  corporation,  her  con- 
dition is  that  the  fee  prescribed  by  the  section 
mentioned  shall  be  paid  Into  her  treasury. 

It  is  insisted  on  behalf  of  the  appellant 
company  that  the  language  of  section  87 
of  the  revenue  law,  "to  do  business  in  this 
state,"  has  reference  only  to  doing  the  busi- 
ness of  a  public  service  corporation;  that, 
if  appellant  was  asking  for  authority  to 
carry  on  the  business  of  a  public  service 
corporation,  it  would  be  liable  for  the  fee 
Imposed  by  section  87,  because  it  is  "the 
business  in  this  state"  which  is  contemplated 
to  be  done,  or  possible  for  the  corporation 
to  do,  for  which  the  "certificate  of  authorily" 
is  issued  and  the  fee  "ascertained  and  fixed" ; 
that  inasmuch  as  appellant  cannot  carry  on 
the  business  of  a  public  service  corporation 
in  Virginia,  by  reason  of  the  Inhibition  of 
section  163,  art  12,  of  her  Constitution  (Va. 
Code  1904,  p.  cclx),  therefore  it  follows  that 
the  Corporation  Commission  could  not  have 
granted  it  authority  to  exercise  any  such 
powers;  that  It  never  could  have  been  the 
mtentlon  of  the  L^slature  of  the  state  to 
tax  the  petitioner  on  a  business  which  It 
did  not  ask  the  privilege  of  doing,  and  which 
the  Le^slature  could  not  empower  it  to 
carry  on  in  the  state. 

The  object  of  this  revenue  law  was  not, 
in  our  opinion,  to  confer  upon  foreign  cor- 
porations authority  to  exercise  any  particular 
power  granted  by  their  respective  charters. 
The  language  of  section  87  was  employed  as 
a  means  of  designating  and  classifying  cer- 
tain foreign  corporations,  and  fixing  the  rate 
of  fee  that  should  be  paid  by  such  corpora- 
tions for  the  certificate  of  authority  to  carry 
on  any  business  in  Virginia.  The  Intent  of 
the  statute  is  that  corporations,  whether 
created  under  the  laws  of  Virginia,  or  coming 
Into  the  state  as  foreign  corporations,  having 
mider  their  charters  extensive  powers  in 
connection  with  the  operation  of  transporta- 
tion and  transmission  companies,  shall  pay 
a  larger  fee  than  ordinary  industrial  com- 
panies. The  Legislature  might  well  have  en- 
acted that  a  foreign  corporation  having  pow- 
ers of  this  character  in  its  charter  should 
be  required  to  pay  more  than  one  not  having 
sudi  powers,  although  these  powers  could  be 
exercised  in  some  other  state  or  states,  but 
not  in  Virginia. 

Giving  the  language  of  section  37  its  lit- 
eral and  natural  Interpretation,  It  seems 
plain  that  the  fee  prescribed  had  no  relation 


or  reference  to  the  character  or  the  amount 
of  business  to  be  transacted  by  the  foreign 
corporation  in  this  state,  but  was  ascertained 
and  determined,  first,  by  the  character  of 
the  chartered  powers  of  the  corporation  In 
the  state  of  its  domicile,  and,  second,  by 
the  maximum  amount  of  its  autliorized  capi- 
tal. The  fact  that  a  foreign  company  pos- 
sessed, among  others,  the  great  powers  of 
a  public  service  corporation,  was  doubtless 
regarded  by  the  Legislature  as  sufficient  evi- 
dence of  its  capacity  and  importance  as  a 
business  enterprise,  no  matter  what  business 
it  might  conduct,  to  Justify  Its  being  placed 
in  a  higher  class  than  its  less  pretentious 
neighbors. 

Whether  the  criterion  adopted  be  arbitrary 
or  not,  it  is  a  method  of  determining  the 
fee  to  be  paid  which  the  General  Assembly 
chose  to  adopt  and  had  the  right  to  prescribe. 

Nor  did  the  business  to  be  carried  on  by 
the  foreign  corporation  in  this  state  have 
any  bearing  upon  the  question  whether  a 
particular  corporation  was  embraced  within 
the  class  of  corporations  mentioned  in  sec- 
tion 37.  That  question  was  to  be  determined 
solely  by  the  inquiry  whether  such  corpora- 
tion had,  by  virtue  of  its  charter,  the  powers 
of  a  public  service  corporation.  If  it  had 
those  powers,  then  it  belonged  to  the  class 
and  came  within  the  terms  of  section  37 
and  must  pay  the  fee  there  prescribed. 

It  is  further  contended  that  appellant  be- 
longs to  the  class  of  corporations  named  in 
section  38  of  the  revenue  law,  and  there- 
fore is  only  liable  to  pay  a  fee  of  $000,  as 
prescribed  by  that  section. 

It  is  only  necessary  to  say  that,  appellant 
being,  as  we  have  held.  Included  in  the  class 
designated  by  section  37,  it  is,  by  the  ex- 
press terms  of  section  38,  excluded  from 
that  class  of  corporations  there  referred 
to;  the  language  of  section  38  being  that 
every  foreign  corporation  other  than  such 
as  are  described  in  the  last  preceding  section 
(37)  shall  pay,  etc. 

It  is  suggested  that,  in  case  of  doubt  as 
to  the  validity  of  a  tax,  the  doubt  should 
be  solved  in  favor  of  the  citizen.  We  recog- 
nize the  soundness  of  this  principle  when 
applied  to  the  state  and  her  citizens;  but 
it  has,  we  think,  no  application  to  this  case, 
where  the  party  complaining  is  not  a  citizen 
of  Virginia,  but  a  foreign  corporation,  mere- 
ly asking  for  the  privilege  of  doing  business 
in  this  state.  We  have,  however,  no  doubt 
of  the  correctness  of  the  construction  placed 
upon  section  37  by  the  State  Corporation 
CJommlsslon.  If  we  entertained  doubt  mere- 
ly, our  hesitation  would  have  to  be  solved 
in  favor  of  the  state,  as  the  Constitution 
requires  us  to  regard  the  action  of  the  Cor- 
poration Commission  as  prima  facie  correct. 
Const,  art  12,  §  156,  cl.  '*r*  (Va.  CJode  1904, 
p.  cclv). 

For  these  reasons,  the  Judgment  com- 
plained of  must  be  affirmed. 
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ECEITH,  P.  (dissenting).  I  am  unable  to 
agree  with  the  view  expressed  by  the  court, 
and  deem  the  qnestlon  Involved  of  sufficient 
Interest  to  justify  me  In  filing  a  dissenting 
opinion. 

Am  the  two  cases  (Standard  OU  Ck>.  ▼. 
O>mmonwealth  and  American  Can  Co.  t. 
Same)  are  Identical,  I  shall  refer  only  to 
the  Standard  OU  Company. 

This  Is  a  corporation  chartered  under  the 
laws  of  the  state  of  New  Jersey,  which  has 
very  varied  and  extensive  privileges.  It 
appears  that  by  Its  charter  it  is  authorized 
to  exercise  the  powers  of  what  Is  known  in 
the  laws  of  this  state  as  a  public  service 
corporation.  It  further  appears,  however, 
that  It  has  not,  either  In  this  state  or  else- 
where, exercised  such  powers ;  and  the  ques- 
tion for  consideration  Is  whether  It  is  tax- 
able as  a  public  service  corporation,  or  wheth- 
er It  is  taxable  under  another  section  of  the 
statute  and  liable  to  the  payment  of  a  less 
fee  for  the  exercise  of  such  business  as  it 
is  actually  engaged  In  within  the  limits  of 
the  state  of  Virginia. 

Section  87  of  the  revenue  law  of  the  state 
(Va.  Code  1904,  p.  2214)  Is  as  follows :  "Every 
domestic  corporation  authorized  by  Its 
charter  to  exercise  the  powers  of  a  transpor- 
tation or  transmission  company,  or  to  own, 
lease,  construct,  maintain  and  operate  a 
public  service  line  or  road  of  any  kind,  up- 
on the  granting  or  extension  of  Its  charter, 
and  every  foreign  corporation  authorized 
by  its  charter  to  exercise  the  powers  of  a 
transportation  or  transmission  company,  or 
to  own,  lease,  construct,  maintain  and 
operate  a  public  service  line  or  road  of  any 
kind,  when  it  obtains  from  the  State  Corpo- 
ration Ck>mmi8slon  a  certificate  of  authority 
to  do  business  in  this  state,  shall  pay  a  fee 
Into  the  treasury  of  the  state  of  Virginia, 
to  be  ascertained  and  fixed  as  follows." 
Then  follows  a  table  fixing  the  fee  in  each 
case  according  to  the  maximum  capital  au- 
thorized, and  according  to  which  table  the 
fee  to  be  paid  by  the  Standard  Oil  Company 
would  be  $5,000. 

By  section  88  of  the  revenue  law  It  1b 
provided  that  "every  domestic  corporation, 
other  than  such  as  are  described  in  the  last 
preceding  section,  upon  the  granting  or  ex- 
tension of  its  charter,  and  every  foreign  cor- 
poration, other  than  such  as  are  described 
In  the  last  preceding  section,  when  it  obtains 
from  the  State  Corporation  (Commission  a 
certificate  of  authority  to  do  business  In  this 
state,  shall  pay  a  fee  into  the  treasury  of 
the  state  of  Virginia,  to  be  ascertained  and 
fixed  as  follows."  Then  follows  a  table 
fixing  these  fees,  which  would  make  the  tax 
on  the  Standard  Oil  Company  $600,  which 
amount  has  already  been  paid  Into  the 
treasury  of  the  stata 

By  section  163,  art  12,  of  the  (Constitution 
of  the  state  (Va.  Code  1904,  p.  cclx),  it  Is 
provided  that  "no  foreign  corporation  shall 


be  authorized  to  carry  on  In  this  state  the 
business,  or  to  exercise  any  of  the  powers 
or  franchises  of  a  public  service  corporation, 
or  be  permitted  to  do  anything  which  domes- 
tic corporations  are  prohibited  from  doing, 
or  be  relieved  from  compliance  with  any  of 
the  requirements  made  of  similar  domestic 
corporations  by  the  Constitution  and  laws 
of  this  state  where  the  same  can  be  made  ap- 
plicable to  such  foreign  corporation  with- 
out discriminating  against  It  But  this  sec- 
tion shall  not  affect  any  public  service  cor- 
poration whose  line  or  route  extends  across 
the  boundary  of  this  commonwealth,  nor 
prevent  any  foreign  corporation  from  con- 
tinuing any  such  lawful  business  as  it  may 
be  engaged  In  In  this  state  when  this  Constitu- 
tion goes  Into  effect  But  any  such  foreign 
public  service  corporation  so  engaged  shall 
not  without  first  becoming  Incorporated  un- 
der the  laws  of  this  state,  be  authorized  to 
acquire,  lease,  use  or  operate  within  this 
state  any  public  or  municipal  franchise  or 
franchises  in  addition  to  such  as  It  may 
own,  lease,  use  or  operate  when  this  (Con- 
stitution goes  Into  effect" 

The  contention  on  the  part  of  the  common- 
wealth Is  that  the  Standard  Oil  Company 
is  within  the  letter  of  section  37,  which  Im- 
poses a  fee  upon  every  foreign  corporation 
authorized  by  Its  charter  to  exercise  the  pow- 
ers of  a  transportation  or  transmission  com- 
pany; that  these  words  are  descriptive  of  a 
class  upon  which  the  higher  rate  of  fee,  or  tax- 
ation (by  whichever  term  It  may  be  called). 
Is  to  be  Imposed;  that  Inasmuch  as  the 
Standard  Oil  (Company  is,  by  Its  charter,  au- 
thorized to  exercise  the  powers  of  a  trans- 
portation or  transmission  company.  It  la 
taxable  as  such,  though  it  la  conceded  that 
It  has  never  exercised,  and  that  by  section 
163  of  the  (Constitution,  which  has  been  quot- 
ed, it  is  prohibited  from  exercising,  any  such 
powers. 

To  me  It  seems  plain  that  to  adopt  this 
construction  is,  with  all  respect  to  the  ma- 
jority of  the  court  to  "stick  in  the  bark"; 
that  the  section  is  to  be  read  as  a  whole, 
and  not  In  disjointed  parts;  and  that  the 
language  relied  upon  to  justify  the  Imposi- 
tion of  the  fee  which  has  been  demanded  la 
qualified  by  that  which  follows,  to  wit, 
"when  It  obtains  from  the  State  Corporation 
Commission  a  certificate  of  authority  to  do 
business  In  this  state,  shall  pay  a  fee  Into 
the  treasury  of  the  state  of  Virginia,  to  be 
ascertained  and  fixed  as  follows." 

It  Is  Inconceivable  to  me  that  the  state 
of  Virginia  Is  to  be  put  In  the  attitude  of 
exacting  a  fee  for  "a  certificate  of  authority 
to  do  business  In  this  state,"  when  by  the 
terms  of  its  own  organic  law  It  has  solemnly 
declared  that  "no  foreign  corporation  shall 
be  authorized  to  carry  on  in  this  state  the 
business,  or  to  exercise  any  of  the  powers 
or  franchises  of  a  public  service  corpora- 
tion," unless  It  comes  within  the  exceptions 
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to  section  108  of  the  Constitntion,  which  it  is 
not  pretended  is  the  case  hera 

But  it  is  said  that,  unless  the  effect  at- 
tributed by  the  opinion  of  the  court  to  this 
section  be  the  true  one,  the  lanffaage  of 
the  act,  which  Imposes  a  tax  upon  every  for- 
eign corporation  authorized  by  its  charter 
to  exercise  the  powers  of  a  transportation 
or  transmission  company,  would  be  Inopera- 
tive; but  that  I  apprehend  not  to  be  the 
case.  There  are  foreign  corporations,  au- 
thorized to  carry  on  the  business  of  public 
service  corporations  In  this  state,  which  are 
liable  to  the  payment  of  the  fees  prescribed 
by  section  37,  because  they  come  within  that 
clause  of  section  163  of  the  Constitution 
which  provides  that  "this  section  shall  not 
affect  any  public  service  corporation  whose 
line  or  route  extends  across  the  boundary 
of  this  commonwealth,  nor  prevent  any  for- 
eign corporation  from  continuing  any  such 
lawful  business  as  It  may  be  engaged  in  in 
ttiis  state  when  this  Constitution  goes  into 
effect"  To  illustrate,  the  Baltimore  &  Ohio 
Ballroad  Company  and  the  Louisville  & 
Nashville  Ballroad  Company  could  with 
propriety  be  assessed  under  section  37  of  the 
Uw. 

The  Standard  Oil  Company,  not  having 
been  engaged*  either  before  or  since  the 
adoption  of  the  Constitution,  In  the  business 
of  a  public  service  corporation  within  this 
state,  will  not  be  allowed,  under  section 
163  of  the  Constitution,  to  do  such  business, 
unless  it  goes  before  the  State  Corporation 
Commission  and  becomes  incorporated  under 
the  laws  of  this  state;  and  such  a  charter 
having  been  granted  constitutes  it  a  domestic 
corporation,  and  it  would,  of  course,  be  en- 
titled to  exercise  all  the  powers  and  func- 
tions conferred  by  its  charter,  including  those 
of  a  public  service  corporation,  and  would 
then  be  within  the  terms  of  section  37,  and 
be  properly  charged  with  the  fees  which 
it  prescribes. 

It  is  not  contemplated  by  the  law  that  this 
extraordinary  fee  under  section  87  shall  be 
levied  but  once.  Having  been  once  levied 
and  paid,  the  law  with  respect  to  the  corpora- 
tion so  paying  it  Is  satisfied.  But  if,  under 
the  view  of  the  law  presented  by  the  majori- 
ty opinion,  the  Standard  Oil  Company  be  re- 
quired to  pay  a  fee  under  section  37  in  order 
to  obtain  a  certificate  of  authority  to  do 
business  in  this  state,  it  will  be  prohibited 
by  the  Constitution  from  doing  the  very  busi- 
ness upon  the  basis  of  which  the  fee  is  char- 
ged, and,  if  it  should  then  come  forward  and 
ask  to  have  issued  to  it  a  domestic  charter, 
would  come  squarely  within  the  terms  of 
section  37,  and  be  required  to  pay  the  fee  a 
second  time. 

It  is  axiomatic  that  before  an  imposition 
by  the  government  can  be  enforced  upon 
the  citizen,  the  will  of  the  sovereign  which 
imposes  the  burden  must  be  clearly  and  ex- 
actly declared.    It  has  been  said  tliat  in  such 


a  case  to  doubt  is  to  deny  the  authority,  and 
it  does  seem  to  me  that,  if  the  construction 
of  the  majority  of  the  court  is  what  was  in- 
tended by  the  Legislature,  it  should  have 
been  clothed  in  less  ambiguous  terms. 

CABDWELL,  J.,  concurs. 


a04  Va.  683) 
AMEBICAN  CAN  CO.  v.  COMMON- 
WEALTH. ♦ 

(Supreme  Court  of  Appeals  of  Virginia.    Dec. 
14,  1905.) 

Error  to  State  Corporation  Commission. 

Action  by  the  commonwealth  against  the 
American  Can  Company.  Judgment  for  the 
commonwealth,  and  defendant  brings  error. 
Affirmed. 

Christian  &  Christian,  for  appellant  Wm. 
A.  Anderson,  Atty.  Gen.,  for  the  Common- 
wealth. 

HABBISON,  J.  This  appeal  from  the 
State  Corporation  Commission  involves  the 
precise  question  decided  to-day  in  the  case 
of  Standard  Oil  Company  v.  Commonwealth, 
52  S.  E.  390;  and  for  the  reasons  there 
given,  and  filed  with  the  record,  the  Judg- 
ment here  complained  of  must  be  affirmed. 

KEITH,  P.,  and  CABDWELL^  J.,  dissent 

(68  W.  Va.  380) 

STATE  V.  PEYTON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  as,  1905.) 

1.  CBiifiNAX  Law— Wbit  of  Ebbob  bt  Stats 
— Impbovident  Allowance. 

A  writ  of  error  does  not  lie  from  this  court, 
at  the  instance  of  the  state,  to  an  order  of  a 


relating  to  the  revenue,*  when  there  has  been  no 
final  judgment  on  the  verdict 
2l  Sams— DisiassAL. 

In  such  case  the  writ  of  error  allowed  will 
be  dismissed  as  improvidently  awarded. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Tudcer  County. 

Charles  Peyton  was  found  not  guilty  of 
selling  liquor  on  Sunday,  and  the  state  brings 
error.    Dismissed. 

Frank  Lively,  Atty.  Qea„  for  the  State. 
Cunningham  &  Stallings,  for  defendant  in 
error. 

COX,  J.  Charles  Peyton  was  indicted, 
tried,  and  found  "not  guilty"  by  a  Jury,  in  the 
circuit  court  of  Tudter  county,  upon  a  charge 
of  selling  intoxicating  drink  on  a  Sunday; 
he  having  a  state  license  to  sell  spirituous 
liquors,  etc.  A  writ  of  error  was  allowed  the 
state  by  this  court 

The  record  discloses  that  there  was  a 
motion  by  the  state  to  set  aside  the  verdict 
and  that  the  motion  was  overruled,  but  does 
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not  disclose  that  there  was  any  Judgment  on 
the  verdict  Section  3,  a  160,  Code  1899,  pro- 
vides: ''A  writ  of  error  shall  lie  in  a  criminal 
case,  to  the  Judgment  of  a  circuit  court,  from 
the  Supreme  Court  of  Appeals.  It  shall  lie  In 
any  case  for  the  accused,  and  If  the  ease  be 
for  the  violation  of  a  law  relating  to  the 
revenue,  It  shall  lie  also  for  the  state.*  This 
provision  Is  constitutional  and  allows  a  writ 
of  error  for  the  state  to  a  Judgment  of  ac- 
quittal by  the  circuit  court  In  a  criminal  case 
for  the  violation  of  a  law  relating  to  the 
revenue.  State  v.  Allen,  8  W.  Va.  680 ;  State 
V.  Fltzpatrlck,  Id.  707 ;  State  v.  Cooper,  26  W. 
Va.  338;  State  v.  Thompson,  Id.  149.  The 
law  does  not  authorize  a  writ  of  error  at  the 
Instance  of  the  state  to  an  order  of  the  circuit 
court  overruling  a  motion  to  set  aside  a 
verdict  of  a  Jury  in  a  case  for  the  violation  of 
a  law  relating  to  the  revenue,  when  there  has 
been  no  Judgment  on  the  verdict  Judge 
Dent,  speaking  for  the  court  in  the  case  of 
State  V.  Bluefleld  Drug  Co.,  41  W.  Va.  638, 
24  S.  B.  649,  In  relation  to  this  section  of  the 
statute,  says:  "This  section  only  applies  to 
cases  tried  in  the  circuit  court  where  there  is 
a  final  Judgment  of  conviction  or  acquittal." 
It  is  clear  that  a  writ  of  error  does  not  lie  In 
this  case  to  the  order  overruling  the  motion 
to  set  aside  the  verdict 

We  cannot,  in  the  absence  of  a  final  Judg- 
ment on  the  verdict  review  the  errors  as- 
signed, but  must  dismiss  the  writ  as  Improvl- 
dently  awarded. 


(67  w.  Va.  esii) 

MORRISON  V. 


McWHORTBR.^ 


(Special    Court    Twelfth    Judicial    Circuit    of 
West   Virginia.    June  2,   1905.) 

1.  Blbctions— Special  Coubiv-Jubisoiotion. 

A  special  court  constituted  and  convened 
under  the  provisions  of  chapter  6,  Code  1899, 
has  a  limited  jurisdiction ;  but  such  jurisdiction 
necessarily  draws  to  it  the  right  to  hear  and 
determine  all  questions  •touching  the  regularity 
and  sufficienor  of  the  pleadings  m  a  contest  for 
s,  judicial  omce,  including  the  legal  sufficiency 
of  the  notice  of  contest  as  well  as  all  other 
pleadings  and  notices. 

2.  Same— Notice  of  Contest. 

A  notice  of  contest  for  a  judicial  office  is 
a  pleading,  or  Is  In  the  nature  of  a  pleading, 
and  its  purpose  Is  not  only  to  institute  the  pro- 
ceeding of  contest  and  to  bring  the  respond- 
ent, or  contestee  into  court  but  also  fully  and 
plainly  to  inform  him  of  the  character  and 
cause  of  the  ground  of  contest 

3.  Samb—Suffioienct. 

Notice  of  contest  which  on  its  face  dis- 
closes no  ground  upon  which  an  office  may  be 
contested  for,  is  fatally  defective. 

4.  Same— Qttestion  fob  Coubt. 

The  sufficiency  of  the  pleadings  in  a  con- 
test for  a  judicial  office,  as  a  question  of  law. 
is  for  the  consideration  and  determination  of 
the  court 

5.  SAM1&— Objections  to  Pleadings. 

The  sufficiency  of  the  pleadings  in  such 
case,  such  as  the  notice,  petition,  or  other  plead- 
ing, may  be  conveniently,  raised  and  brought  on 
for  adjudication,  by  motion  to  quash,  by  demur- 
er,  or  by   mere  objection  or  suggestion;   and 

•This  opinion  is  horo  reported  boc&UM  appearing 
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where,    in    such    case,    the    pleadings    do    not 
disclose  on  their  face  a  ground  of  contest  it  la 
the  duty  of  the  court  sua  sponte  to  notice  fatal 
defects  and  abate  the  proceedings. 
6.  Same— Gbound  of  Contest— Bbibebt. 

Before  bribery  in  an  election  can  be  used 
as  a  basis  of  contest  for  a  judicial  office,  or  re- 
moval therefrom,  the  accused  party  must  have 
been  convicted  of  bribery  at  the  election,  upon 
an  indictment  by  a  grand  jury  and  a  regular 
trial  before  a  court  and  petit  jury. 
(Syllabus  by  the  Court) 

1.  CouBTS— Special  Tbibunal. 

A  special  tribunal,  constituted  under  au- 
thority of  section  15  of  chapter  6,  of  the  Code 
of  1899,  is  a  subordinate  legislative  tribunal, 
and  not  a  part  of  the  judicial  department  of 
the  state. 

2.  Bbibeby— Definition. 

McWhorter  v.  Dorr,  50  S.  B.  838.  Bribery 
is  an  offense  at  common  law;  and  the  common- 
law  offense  of  bribery  has  never  been  abrogated 
by  the  Constitution  or  any  statute  in  the  state 
of  West  Virginia,  in  so  far  as  the  same  applies 
to  the  conduct  of  elections. 
8.  EjLection— EIffect  of  Bbibebt. 

It  is  a  well  established  principle  of  law, 
both  in  England  and  the  United  States,  that 
bribery  in  an  election  committed  by  a  person 
claiming  to  be  elected,  or  by  any  agent  of  his, 
with  or  without  his  knowledge  or  direction,  ren- 
ders his  election  void. 

4.  Same.  ^  ^  «w 

At  common  law  a  person  ^il^  of  bribery 
in  an  election  need  not  be  indicted,  tried,  and 
convicted  before  declaring  his  election  void. 
Bribery  in  an  election  by  the  partv  claiming  to 
be  elected  renders  his  election  void,  regardless 
of  the  fact  whether  he  has  been  indicted,  tried, 
and  convicted. 
Per  Dorr,  J.,  dissenting. 

Election  contest  between  J.  B.  Morrison 
and  J.  C.  McWhorter.    Dismissed. 
See  60  S.  E.  83& 

JACOBS,  P.  J.  a  McWhorter  and  J.  B. 
Morrison  were  rival  candidates  for  the  office 
of  Judge  of  the  Twelfth  Judicial  circuit  at 
the  general  election  held  on  the  8th  day  of 
November,  1904.  On  the  canvass  of  the  re- 
turns from  the  several  counties  of  the  circuit 
McWhorter  was  declared  elected,  was  com- 
missioned by  the  Governor,  qualified,  and 
entered  upon  the  discharge  of  his  duties. 
Within  the  period  prescribed  by  law,  Morri- 
son served  on  McWhorter  notice  of  contest 
which  he  then  filed  with  Gov.  White,  and 
by  the  same  document  nominated  C.  P.  Dorr, 
of  Webster  county,  a  member  of  the  contest 
court  McWhorter  served  a  return  or  coun- 
ter notice  upon  Morrison,  and  nominated  C. 
W.  Dalley,  of  Randolph  county,  as  a  member 
of  said  court  Gov.  White  then  appointed 
Thos.  P.  Jacobs,  of  Wetzel  county,  president 
of  the  court  and  by  proclamation  convened 
the  court  for  the  purpose  of  hearing  and 
determining  said  contest  Voluminous  evi- 
dence was  taken  In  the  form  of  depositions, 
and  the  controversy  submitted  to  the  court 

Upon  the  hearing  the  contestee  objected 
to  the  sufficiency  of  the  notice  of  contest 
by  way  of  demurrer  or  motion  to  quash. 
The  contestant  protested  against  any  con- 
sideration of  any  form  of  objections  to  the 
suffldencj  of  the  notice,  and  insisted  that 
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the  court  should  decide  the  case  upon  the 
whole  record,  regardless  of  the  character 
of  the  notice.  The  contestee  insisted  that  it 
was  competent  to  question  the  sufficiency  of 
the  notice  and  other  pleadings  in  the  case 
In  some  manner,  and*  if  the  same  were  not 
sufficient  and  did  not  make  out  and  state 
a  case  on  their  face,  they  should  he  quashed 
and  ahated.  In  other  words,  the  first  duty 
of  the  court  was  to  determine  whether  the 
court  had  a  case  before  it  on  the  pleadings 
on  which  to  act,  and  whether  the  pleadings, 
whatever  their  f<Hrm,  make  out  on  their 
face  a  case  upon  which  the  Judgment  of 
the  court  can  be  properly  inyoked  on  the 
merits.  We  think  the  notice  of  contest,  the 
petition,  or  any  other  paper  which  serres 
to  bring  on  the  contest — ^the  issue — ^whatever 
be  its  form  or  name,  is  a  pleading,  or  in 
the  nature  of  a  pleading;  that  it  serves, 
or  is  intended  to  serve,  a  vital  and  essential 
purpose;  and  that  it  is  impossible  to  conduct 
a  contest  without  some  pleadings  defining 
the  issue  and  the  scope  of  the  inquiry.  The 
law  provides  for  a  notice  and  specification 
(Code  1809,  c.  6,  §  13),  and  contemplates  a 
petition  (Code  1899,  c.  6,  §  15).  The  notice, 
specifications  of  contest,  and  petition,  if  any, 
are  intended  to  subserve  a  substantial  pur- 
pose. They  are  analogous  to  the  declaration 
at  law  or  the  bill  in  equity.  They  serve 
a  double  purpose:  First,  to  bring  the  con- 
testee into  court ;  and,  second,  to  inform  him 
of  the  grounds  of  contest  Without  a  suffi- 
cient notice  of  contest,  there  can  be  no 
contest  Therefore  the  conclusion  is  self- 
evident  unless  the  notice  of  contest  and 
specifications  on  their  face  state  some  legal 
ground  of  contest  there  can  be  no  contest 
— ^there  can  be  no  case  in  court  At  the 
threshold  this  is  a  question  for  the  judgment 
of  the  court  If  raised  in  any  proper  man- 
ner, it  must  be  decided.  Indeed,  if  no  case 
is  made  on  the  pleadings,  the  court  sua 
sponte  must  so  find  and  hold,  even  although 
neither  party  raises  the  question.  The  plead- 
ings are  to  guide  the  court  as  well  as  the 
parties,  and  without  some  form  of  pleadings, 
sufficiently  setting  forth  on  their  face  a 
prima  facie  case,  the  court  has  no  foundation 
on  which  to  base  its  Judgment  on  the  merits. 
This  is  elementary.  As  long  as  the  suffi- 
ciency of  the  pleadings  is  a  question  for 
the  court  it  is  immaterial  how  the  question 
is  raised.  Such  sufficiency  may  be  conven- 
ientiy  raised  in  this  case  by  a  motion  to 
quash,  by  demurrer,  or  by  mere  suggestion 
to  the  court  The  form  is  wholly  immaterial. 
We  hold  it  competent  therefore,  to  demur, 
move  to  quash,  or  make  a  mere  suggestion, 
and  we  entertain  the  demurrer  or  motion 
to  quash,  and  proceed  to  consider  the  suffi- 
ciency of  the  notice  of  contest  specifica- 
tions, etc. 

Are  the  notice  of  contest  specifications, 
etc.,  sufficient  under  the  law?  Do  they  pre- 
sent a  case  on  their  face?  This  is  the  one 
question  on  the  demurrer  or  motion  to  quash. 


We  are  not  unmindful  of  the  gravity  and 
importance  of  the  question  and  the  necessily 
of  a  correct  decision.  There  is  no  appeal 
In  case  of  error,  and  this  circumstance  has 
induced  more  than  ordinary  care  and  caution 
in  an  effort  to  reach  a  correct  solution. 
The  case  made  out  on  the  face  of  the  notice 
of  contest  is  simply  this:  There  are  21 
specifications  of  grounds  of  contest  contained 
in  the  notice.  It  charges  that  the  ground 
of  contest  is  that  the  contestee,  at  the  time 
of  election,  was  not  qualified  to  hold  the 
office  of  Judge  of  the  Twelfth  Judicial  circuit 
The  21  ppecifications  profess  to  set  forth 
the  facts  relied  on  to  substantiate  said 
grounds.  The  first  specification  alleges  an 
offer  to  pay  money  for  a  vote  and  infiuence ; 
the  second  is  to  the  same  effect;  the  third 
alleges  a  payment  or  agreement  to  pay  for 
vote  and  infiuence;  the  fourth,  to  same 
effect;  the  fifth  and  sixth,  offer  to  pay  for 
vote  and  influence;  the  seventh  alleges  a 
payment  of  money  for  a  vote  and  influence ; 
the  eighth,  ninth,  tenth,  eleventh,  twelfth, 
thirteenth,  fourteenth,  fifteenth,  and  sixteenth 
specifications  allege  that  contestee,  or  his 
agents,  paid  various  sums  of  money  to  divers 
persons  for  their  respective  votes  and  for 
their  influence  to  secure  other  votes ;  the  sev- 
enteenth alleges  the  use  of  money  with  other 
and  unknown  voters  in  the  circuit ;  the  eight- 
eenth and  nineteenth  specifications  allege 
payment  by  contestee,  or  his  agents,  for 
votes  and  to  secure  other  votes ;  the  twentieth 
alleges  payment  to  commissioners  and  poll 
clerks,  without  naming  them,  in  Upshur  coun- 
ty, to  secure  the  votes  and  infiuence;  the 
twenty-first  and  last  alleges  the  use  of  $5,000 
by  contestee's  law  partner  for  the  purpose 
of  securing  the  votes  of  citizens  in  the  cir- 
cuit How  used  or  when,  where  or  with 
whom,  is  not  said.  The  notice  then  includes 
a  summation  as  follows:  "That  by  the  use 
of  said  money  and  means  aforesaid,  for  the 
purpose  of  corrupting  and  infiuencing  the 
voters  of  said  circuit  at  said  election,  you 
have  disqualified  yourself  to  hold  said  office." 
The  petition  in  more  general  terms  alleges 
the  use  of  money  in  said  election. 

The  contest  proceeds  upon  the  theory  of 
the  bribery  and  corruption  of  the  general 
electorate,  without  descending  into  particu- 
lars. No  attempt  is  made  to  challenge  and 
reject  any  single  vote,  with  a  view  of  chan- 
ging the  general  result  as  certified  by  the  can- 
vassing boards;  but  the  contest  goes  upon 
the  theory  that  if  contestee  used  money  tc 
procure  votes  of  some  and  their  influence 
to  secure  other  votes,  then  the  contestee  dis- 
qualifled  himself,  and  the  court  can  oust  him. 
It  is  difficult  to  imagine  any  notice  of  con- 
test more  vague,  Indeflnlte,  and  uncertain 
than  the  one  under  consideration.  The 
charges  are  tantamount  to  an  allegation 
of  bribery,  or,  rather,  they  charge  In  some 
instances  a  bribery,  or  attempt  to  bribe,  by 
the  contestee,  or  his  agents.  Some  of  them 
charge  "him  or  his  agents,"  and  some  charge 
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his  agents.  The  contest  goes  apon  the 
theory  that  contestee  secured  his  election 
by  bribery  and  thns  dlsqnalifled  himself  to 
hold  the  office  of  ludge;  and  snch  charges 
are  so  vague  and  Indefinite  as  to  be  wholly 
insufficient  to  put  contestee  upon  notice  of 
any  kind  of  defense.  Contestant  does  not 
claim  to  have  been  elected.  The  one  vital 
question,  then,  Is:  Does  bribery,  If  suffi- 
ciently charged  and  fully  proved,  disqualify 
the  contestee? 

We  are  now  considering  the  notice  and 
petition  on  the  motion  to  quash  or  demurrer, 
and,  though  the  facts  relied  on  are  not  well 
pleaded,  yet  we  regard  them  so  for  the  pur- 
pose of  deciding  the  legal  question  whether 
bribery  at  an  election  disqualifies.  The 
court  is  of  opinion  that  bribery  at  an  elec- 
tion does  disqualify  the  guilty  party  to  hold 
office.  But  on  the  question  when  the  bribery 
disqualifies  the  court  Is  not  unanimous.  The 
majority  of  the  court  is  of  opinion  that, 
before  bribery  works  disqualification,  the  ac- 
cused party  must  have  been  indicted  by  a 
grand  Jury  and  convicted  upon  the  Indict- 
ment after  regular  and  formal  trial.  If 
this  be  the  law,  then  notice  and  specifica- 
tions simply  charging  that  the  contestee 
committed  bribery  at  the  election,  without 
further  specifying  and  alleging  that  he  had 
been  Indicted  and  convicted  therefor,  are 
radically  and  fatally  defective.  The  Consti- 
tution provides  that  all  male  citizens  of  the 
state  shall  be  entitled  to  vote,  except  minors 
or  persons  of  unsound  mind,  paupers,  and 
persons  "under  conviction  of  treason,  felony, 
or  bribery  In  an  election.**  The  same  article 
provides  that  no  person,  except  citizens  en- 
titled to  vote,  shall  be  elected  or  appointed 
to  any  office.  This,  In  the  absence  of  fur- 
ther qualifications  prescribed  by  the  Legis- 
lature, Is  equivalent  to  saying  that  any  cltl- 
Een  entitled  to  vote  shall  be  eligible  to  elec- 
tion or  appointment  to  any  office,  subject  to 
the  age  requirement  as  to  Judges  and  some 
other  officers.  Qualification  to  vote  and  quali- 
fication to  hold  office  are  coincident,  there- 
fore, with  the  exception  of  the  age  qualifi- 
cation. What  disqualifies  the  voter  disquali- 
fies the  office  holder,  and  vice  versa.  The 
Constitution  in  plain  terms  provides  that 
there  must  be  a  conviction  before  disquali- 
fication arises.  The  only  evidence  of  the  dis- 
qualification Is  the  previous  conviction.  To 
the  same  effect  is  section  4  of  chapter  7  of 
the  Code  of  1899,  enacted  In  pursuance  of 
the  Constitution. 

The  only  offense  against  the  election  law 
which  seems  to  work  disqualification,  so  as 
to  authorize  removal  from  office  without  a 
previous  conviction,  is  the  offense  of  offering 
to,  giving,  or  distributing  among  voters,  on 
election  day,  by  or  on  behalf  of  the  candi- 
date, any  Intoxicating  drinks.  In  which  event, 
on  "proof  of  the  fact,"  the  candidate  shall 
be  "removed**  from  office.  Code  1899,  c.  5, 
§  10.  Even  under  this  section  It  may  well 
be  doubted  whether  a  contest  court  could 


exercise  this  power,  and  whether  snch  re- 
moval should  not  take  place  in  a  direct  pro- 
ceeding to  remove  the  officer  upon  formal 
complaint  and  "proof  of  the  fact**  At  any 
rate  this  court  certainly  has  no  power  to 
remove  from  office  on  a  charge  of  bribery 
previous  to  a  conviction..  A  careful  search 
of  the  Constitution  and  statutes  will  disclose 
no  other  Instance  where  a  contest  court,  on 
mere  "proof*  of  the  fact.  In  advance  of  con- 
viction, is  authorized  to  act  It  may  well 
be,  and  we  believe  it  to  be  true,  that,  on  a 
proper  contest,  proof  that  a  candidate  has 
purchased  a  vote  would  work  the  rejection 
of  that  vote,  though  there  seems  .to  be  no 
specific  statute  on  the  subject  But,  If  a 
contest  goes  upon  that  theory,  a  list  of  the 
votes  so  contested  must  be  given  the  con- 
testee. This  contest  goes  upon  no  such 
theory.  No  list  of  votes  challenged  and  ob- 
jected to  on  the  ground  of  bribery  Is  either 
given  or  relied  on.  The  evident  belief  of  the 
contestant  and  his  counsel  was  that.  If  they 
could  show  bribery,  it  would  disqualify  and 
oust  the  successful  candidate.  We  hold  this 
Is  not  the  law.  There  must  be  a  conviction 
to  disqualify.  Even  In  that  case  we  doubt 
whether  this  court  would  have  Jurisdiction 
to  oust 

We  suggest,  because  it  Is  not  necessary  to 
decide,  that,  even  after  conviction,  the  re- 
moval from  office  could  take  place  only  In 
some  direct  proceeding  Instituted  for  the 
purpose  and  based  upon  the  unreversed  con- 
viction of  the  offending  party.  Having 
reached  the  conclusion  that  there  is  no 
ground  upon  which  the  office  of  Judge  of  the 
Twelfth  Judicial  circuit  can  be  contested 
for,  set  up  and  disclosed  on  the  face  of  the 
notice  and  specifications,  or  any  other  plead- 
ing In  the  case,  we  sustain  the  demurrer 
or  motion  to  quash,  and  quash  and  dismiss 
said  notice  and  spedflcatlons,  and  wholly 
dismiss  this  proceeding,  and  the  contestee  Is 
directed  to  go  thereof  without  day.  This 
disposition  of  the  case  renders  It  unnecessary 
to  enter  upon  a  discussion  of  the  case  upon 
Its  merits. 

It  Is  not  out  of  place,  however,  and  we 
think  it  entirely  proper.  In  view  of  the  fact 
that  neither  party  has  the  right,  under  the 
law,  to  review  the  action  of  this  court,  to 
say  that,  besides  the  questions  raised  and 
discussed  upon  the  demurrer.  Judge  Mc- 
Whorter,  the  contestee,  by  proper  and  ap- 
propriate pleading  put  In  Issue  the  allega- 
tions of  bribery,  fraud,  and  corruption  al- 
leged In  the  notice  of  contest  against  him. 
Such  denial  was  prompt,  emphatic,  and  un- 
equivocal. Looking  to  the  merits  of  the  case, 
as  disclosed  by  the  depositions  taken,  it 
must  be  apparent  to  the  candid  mind,  upon 
a  careful  review  of  the  evidence,  that  It 
wholly  falls  to  establish  the  charges  of 
bribery,  corruption,  and  fraud — all  or  any 
of  them.  There  Is  no  evidence  which, 
measured  by  any  known  rule  of  law,  sup- 
ports any  of  the  charges  and  specifications^ 
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The  candid  and  unbiased  mind  may  well  go 
fortber  and  easily  conclude  there  Is  no  evi- 
dence which  tends  to  raise  even  a  respect- 
able snspicion  of  the  trnth  of  snch  charges. 
In  this  case  the  eyidence  falls  on  the  merits 
to  make  out  any  kind  of  a  case  for  the  con- 
testant 

DAIIiBY,  J.  (concurring).  I  concur  fully 
in  the  Tlews  expressed  and  in  the  conclusions 
reached  by  JACOBS,  P.,  on  the  demurrer  or 
motion  to  quash,  and  in  the  dismissal  of  the 
proceedings.  I  can  neither  concur  in  nor 
dissent  from  his  obseryations  on  the  facts, 
for  I  have  not  read  the  evidence  or  any  part 
thereof. 

DORR,  J.  (dissenting).  This  court,  being 
a  subordinate  legislative  tribunal,  could  only 
consider  the  contest  upon  the  notice  and  peti- 
tion of  contestant,  the  answer  of  contestee, 
with  the  specifications  of  each,  and  the  evi- 
dence taken  and  filed  by  the  parties  interest- 
ed. No  pleadings  could  be  considered  by 
way  of  demurrer  or  motion  to  quash.  Who 
ever  heard  of  a  demurrer  or  motion  to  quash 
in  a  proceeding  before  a  legislative  body? 
Nothing  in  my  opinion  could  be  legally  con- 
sidered on  the  hearing  except  the  notice  of 
contest  and  the  specLflcatlons  thereof,  the 
answer  thereto,  and  the  evidence.  Spedfl- 
catlon  1  of  the  contestant  charges  the  con- 
testee with  offering  to  pay  Ghas.  R  Mayo,  of 
Chortiii,  Nicholas  county,  W.  Va.,  $1,000  if  he 
would  vote  for  oontestee  and  use  his  in- 
fluence to  secure  his  election  to  the  office  of 
judge  of  the  Twelfth  judicial  circuit  Specifi- 
cation 2  charges  the  contestee  with  offering 
to  pay  R.  L.  Mace,  of  Hackers  Valley,  Web- 
st»  county,  $2,500  for  the  same  purpose. 
Specification  8  charges  the  contestee  with 
paying  to  Marion  Mick  $600  for  his  influence 
in  securing  bis  election.  The  other  specifica- 
tions cha^^  the  contestee,  either  by  himself 
or  his  agent,  with  paying  to  various  per- 
sona, naming  them,  or  offering  to  pay  said 
parties,  certain  sfpeclfic  sums  of  money,  nam- 
ed in  the  specification ;  and  the  q;>ecifications 
dose  with  the  allegation,  as  to  contestee,  that 
*'by  the  use  of  said  money  and  means  afore- 
said, for  the  purpose  of  corrupting  and  in- 
fluencing .the  voters  of  said  circuit  at  said 
election,  you  have  disqualified  yourself  to 
hold  said  office."  The  contestee  in  his  re- 
ply does  not  deny  the  use  of  money,  either 
by  himself  or  his  a^ent,  in  securing  his 
election,  but  simply  traverses  each  specifica- 
tion by  way  of  deniaL  He  admits  paying  to 
U  H.  Kelly  $600,  the  amount  assessed  by  the 
campaign  committee  of  Braxton  county 
against  him.  If  he  could  pay  this  campaign 
committee  $500  in  Braxton  county  with  which 
to  secure  his  election,  why  could  he  not  pay 
all  his  campaign  committees  in  his  circuit 
$5,000  each,  or  any  sum  necessary  to  corrupt 
the  voters  of  the  entire  circuit?  To  say 
that  these  specifications  do  not  give  the 
contestee  Botiot  of  the  charges  against  him 


seems  to  me  to  be  a  travesty  on  the  English 
language. 

At  common  law  bribery  by  the  candidate 
or  his  agents  to  secure  his  election  disquali- 
fied him  from  holding  office.  6  American  and 
English  Encyclopedia  of  Law  (Ist  Ed.)  p. 
864,  and  cases  there  cited ;  Donnelly  v.  Wash- 
burn, Cong.  Dig.  Elect.  Gas.  355;  Page  v. 
Pierce,  Id.  419;  Mitchell  v.  Walsh,  Id.  521. 
Contestee's  counsel  in  their  argument  admit 
that  at  common  law  bribery  disqualifies  a 
candidate  from  holding  the  office.  Does  the 
common  law  exist  in  West  Virginia?  I 
think  it  does.  The  CJonstitutlon  of  the  state 
(section  21,  art  8)  is  as  follows:  "Such 
parts  of  the  common  law,  and  of  the  laws  of 
this  state  as  are  in  force  when  this  article 
goes  Into  operation  and  are  not  repugnant 
thereto,  shall  be  and  continue  the  law  of  the 
state  until  altered  or  repealed  by  the  Legis- 
lature." At  common  law  the  candidate,  be- 
ing guilty  of  bribery  in  another  election,  was 
not  disqualified  from  holding  office.  Sec- 
tion 4  of  chapter  7  of  the  Ck)de  of  1899  wa» 
passed  to  correct  this,  and  is  as  follows:  "No 
person  convicted  of  treason,  felony  or  bribery 
in  an  election,  before  any  court  in  or  out 
of  this  state,  shall,  while  such  conviction  re- 
mains unreversed,  be  elected  or  appointed 
to  any  office,  under  the  laws  of  this  state; 
and  if  any  person  while  holding  such  office, 
be  so  convicted,  the  office  shall  be  thereby 
vacated."  Section  10  of  chapter  5  is  as 
follows:  "If  any  person  who  is  a  candidate 
for  any  office  under  the  Gonstitutlon  and 
laws  of  this  state,  shall,  by  himself  or  an- 
other, offer  to  give  or  distribute  among  the 
voters  any  intoxicating  drinks,  on  the  day 
of  election,  he  shall,  if  elected,  forfeit  his 
office  and  on  proof  of  the  fact  be  removed 
therefrom,  and  if  any  person,  whether  a 
candidate  or  not,  offer  to  give  or  distribute 
any  intoxicating  drinks  to  any  voter  on  the 
day  of  an  election,  he  shall  forfeit  not  less 
than  $10  nor  more  than  $60."  These  sec- 
tions must  be  strictly  construed,  as  they  are 
in  derogation  of  the  common  law.  23  Ameri- 
can and  English  Encyclopedia  of  Law  (1st 
Ed.)  p.  887,  cases  there  cited ;  1  Kent* s  Clom- 
mentarles,  p.  464 ;  Harrison  v.  Leach,  4  W. 
Va,  883.  The  Lcfgislature  knew  that  at  com- 
mon law  a  candidate  or  his  agents  using 
bribery  to  secure  his  election  disqualified  him 
from  holding  office,  and  therefore  left  the 
common  law  just  as  it  was.  At  common  law 
the  use  of  intoxicating  drinks  on  the  day  of 
the  election  did  not  disqualify.  These  stat- 
utes simply  enlarge  the  common  law,  mak- 
ing that  which  was  not  a  disqualification 
at  common  law  a  disqualification,  and  leav- 
ing the  common  law  as  it  stood  as  to  bribery 
by  the  candidate  to  secure  his  election. 
There  is  no  such  thing  as  repealing  the  com- 
mon law  by  implication,  as  the  Gonstitutlon 
forbids  it  to  be  done  in  any  other  way  than 
by  an  act  of  the  Legislature. 

It  is  the  policy  of  this  state  that  all  elec- 
tions should  be  fair.    The  use  of  money  by 
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either  candidate  for  an  office  prevents  a 
fair  election.  The  nse  of  money  by  a  candi- 
date against  his  opponent  is  a  frand  upon 
him.  Fraud  vitiates  all  things— wills,  deeds, 
Judgments,  decrees,  and  elections.  No  one 
should  be  permitted  to  hold  office  in  this 
state  who  has  obtained  the  same  by  fraud. 
So  far  as  bribery  is  concerned,  as  shown 
above,  a  candidate  who  uses  bribery  in  his 
election  is  disqualified  from  holding  office. 
My  conclusions  are  that  the  specifications 
are  sufficient,  and  that  they  are  supported  by 
the  law  applicable  to  this  case. 

In  the  opinion  of  the  majority  of  the  court, 
Judge  JACOBS  undertakes  to  say  what  the 
evidence  filed  in  the  case  proves.  This  is 
clearly  voluntary  on  his  part,  and  is  wholly 
out  of  place,  as  the  contest  was  decided  upon 
the  demurrer  and  motion  to  quash,  offered 
by  the  contestee.  The  testimony  was  not 
read  upon  the  hearing  of  the  contest  In 
view  of  the  specifications  of  contestant  and 
the  answer  and  admissions  of  contestee,  and 
.the  fact  that  the  contestee  did  not  go  upon 
the  witness  stand  to  deny  any  of  the  charges 
or  the  facts  alleged  against  him,  and  the 
fact  that  the  contestant  did  go  on  the  stand, 
I  am  unable  to  see  how  Judge  JACOBS  can 
draw  his  conclusions  announced  by  him  upon 
the  merits  of  the  case,  which  I  decline  to 
discuss  in  this  opinion. 
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LOGAN'S  HEIRS  v.  WARD  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  21,  1905.) 

1.  Bjeotment — ^Whsn   Maintainable. 

An  owner  of  land  in  actual  possession,  who 
is  Altered  upon  by  an  adverse  claimant,  may, 
both  by  common  law  and  chapter  90  of  the 
Code  of  1899,  maintain  ejectment  against  the 
intruder^  and  cannot  sustain  a  bill  in  equity  to 
remove  cloud  over  his  title. 

2.  QmETiNG  Tttlb — Rbmovai.  of  Cloud. 

Equity  will  entertain  a  suit  to  remove 
cloud  over  the  title  to  land  by  one  in  actual 
possession  against  an  adverse  claimant  not  in 
actual  possession  who  sets  up  an  adverse  title. 
8.  Same — ^Titlb  to  Maintain. 

A  bill  to  remove  cloud  over  the  title  to 
land  cannot  be  maintained,  unless  the  plaintiff 
has  both  title  and  actual  possession.  He  can- 
not rely  on  weakness  of  the  title  of  his  ad- 
versary. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Quieting  TiUe,  SS  8,  86.] 

4.  Same — ^Evidence. 

When  a  patent  or  deed  includes  within  the 
exterior  bounds  of  the  lands  thereby  conveyed 
lands  which  are  excepted  by  such  grant  or  deed 
from  its  operation,  a  plaintiff  in  equity,  suing 
to  remove  cloud  from  his  title,  must  show  that 
the  land  he  claims  against  the  defendant  is 
not  the  land  so  excepted. 

5.  Joint  Tenancy  —  Advebse  Possession  — 
Pbesuhftion   op  Gbant. 

The  law  will  not  presume  a  grant  of  his 
undivided  share  from  one  joint  tenant  to  an- 
other simply  from  mere  silent  possession  by 
one  for  a  lonj;  time. 

8.  Advebse    Possession  —  Pbesumption    of 
Grant. 

A  presumption  of  a  grant  from  lapse  of 
time   with   possession  never   arises  where  all 


the  circumstances  are  consistent  with  the  non- 
existence of  such  grant. 

Poffenbarger,   J.,   dissenting. 

(Syllabus  bv  the  Court) 

Appeal  from  Circuit  Court,  Randolph 
County. 

Bill  by  James  H.  Logan  against  Wirt  C 
Ward  and  Elihu  Hutton.  Decree  for  defend- 
ants, and  the  heirs  of  said  plaintiff  appeaL 
Affirmed. 

O.  H.  Scott  and  Mollohan,  McClintic  & 
Mathews,  for  appellants.  Baker  &  Strader, 
Harding  &  Harding,  M.  H.  Dent,  and  Linn, 
Byrne  &  Cato,  for  appellees. 

BRANNON,  P.  James  H.  Logan  brought 
a  chancery  suit  against  Wirt  C.  Ward  and 
Elihu  Hutton  to  remove  a  cloud  over  Logan's 
title  to  land,  and  upon  the  hearing  Logan's 
suit  was  dismissed,  and  his  heirs  appealed. 

I  state  Logan's  claim  thus:  By  patent 
dated  13th  February,  1798,  the  state  of 
Virginia  granted  to  William  Bowyer,  William 
Breckenridge,  Hugh  Paul,  and  Edward  Bryan 
a  tract  of  50,000  acres  of  land  in  Randolph 
county.  William  Logan  obtained  the  con- 
veyance of  the  Breckenridge  and  Paul  shares 
in  said  tract,  and  was  thus  owner  of  half 
of  it  James  H.  Logan  claims  that  his 
father,  William  Logan,  had  deeds  for  the 
other  interests  In  the  tract,  but  does  not  show 
them.  William  Logan,  by  deed  dated  15th 
May,  1851,  conveyed  to  his  sons,  James  H. 
and  Joseph  M.  Logan,  that  portion  of  said 
tract,  which  is  commonly  called  the  "Brecken- 
ridge Survey,"  west  of  Elk  Water  run  to  a 
certain  line  running  N.,  TO"*  W. ;  and  Joseph  M. 
and  James  H.  Logan  afterwards,  by  deed, 
Ist  August,  1899,  made  a  division  between 
them  of  said  portion  of  the  Breckenridge 
survey,  whereby  that  part  of  it  covering  the 
land  In  dispute  became  the  sole  property  of 
James  H.  Logan.  Thus  James  H.  Logan 
claims  under  the  Breckenridge  survey.  It 
is  the  only  title  set  up  by  his  bill.  The  bill 
states  that  the  Breckenridge  tract  was  sold 
by  the  United  States  in  1815  for  direct  taxes, 
and  was  purchased  by  Jinks,  and  conveyed 
by  him  to  See,  who  conveyed  part  of  It,  said 
to  Include  the  land  in  controversy  In  this 
case,  to  William  Logan  by  deed  dated  20th 
November,  1851.  This  seems  to  be  the  same 
part  of  said  survey  before  conveyed  by 
William  Logan  to  James  H.  and  Joseph  M. 
Logan. 

The  grant  from  Virginia  to  Bowyer  and 
others  for  the  50,000  acres  is  what  is  called 
an  "inclusive  grant";  that  is,  lands  are  in- 
cluded within  its  bounds  which  were  excepted 
from  the  operation  of  the  patent  This 
patent  excluded  13,690  acres  for  prior  claims. 
The  deed  from  Jinks  to  See  also  excluded 
the  same  lands  covered  by  prior  claims  which 
were  excepted  in  the  said  patent,  as  also 
several  thousand  acres  which  Jinks  had  dis- 
posed of  before  he  conveyed  to  William  Lo- 
gan. The  deed  of  Jinks  may  be  thus  called 
an  "inclusive  deed."    The  deed  from  William 
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Logan  to  James  H.  and  Joseph  M.  Logan 
Is  a  quitclaim  deed.  James  H.  Logan  and 
Joseph  M.  Logan  also  obtained  a  grant  from 
Virginia,  dated  30th  November,  1850,  for 
815  acres  of  land  claimed  to  be  within  the 
bounds  of  the  Breckenridge  grant  James 
H.  Logan  and  his  father  long  before  him 
had  actual  possession  within  the  bounds  of 
what  he  claims  to  be  the  Breckenridge  sur- 
vey, and  he  continued  that  possession  at  the 
date  of  the  commencement  of  this  suit 
Neither  side  had  actual  possession  of  the 
land  In  controversy  In  this  case,  but  Logan 
claims  constructive  actual  possession  by  rea- 
son of  his  possession  Inside  of  the  Brecken- 
ridge survey.  Logan  asserts  that  the  land 
claimed  by  the  defendants  Is  Inside  his  part 
of  the  Bredcenrldge  grant  The  claim  of  the 
defendants  Is  under  a  grant  from  the  state 
of  Virginia  to  J.  M.  Bennett  and  John  S. 
Hoffman  for  990  acres,  dated  1st  February, 
1854,  which  came  by  conveyance  to  de- 
fendant Wirt  O.  Ward,  with  whom  EUhu 
Button  had  an  Interest  The  defendants  al- 
so set  up  a  claim  under  a  grant  of  105,000 
acres,  known  as  the  "Welsh  Survey",  which 
Button  claims.  The  bill  avers  that  under 
these  grants  to  Bennett  and  Boffman  and 
Welsh  the  defendants  Ward  and  Button  set 
up  a  claim  adverse  to  Logan,  but  averred 
no  actual  possession  In  them. 

Counsel  for  Logan  devotes  effort  to  sus- 
tain equity  jurisdiction  in  this  case,  seeming 
to  doubt  it  because  of  the  well-known  rule 
that  equity  will  not  try  title  to  land.  It  is 
true  that  this  is  practically  an  ejectment  in 
equity,  because  it  is  only  a  battle  between 
distinct  and  adversary  titles;  but  the  case 
falls  under  the  head  of  equity  jurisdiction 
to  dispel  cloud  over  title  to  land  arising  from 
adverse  claim.  There  is  some  evidence  in 
the  case  tending  to  show  that  the  defendants 
were  in  possession  'of  the  disputed  land,  and 
if  that  were  in  fact  so  I  do  not  think  a  suit 
in  equity  could  be  sustained,  since  by  com- 
mon law  I  think  It  is  clear  that  where  one 
man  is  in  actual  possession,  and  another  en- 
ters upon  him  under  adverse  claim,  the  true 
owner  may  by  common  law,  regardless  of 
our  ejectment  statute,  sustain  ejectment 
The  intruder's  entry  is  a  disseisin  or  ouster, 
but  only  a  partial  one,  to  the  extent  of  his 
inclosure;  his  adversary  still  retaining  his 
former  possession.  Taylor  v.  Bumsides,  1 
Grat  165;  Gore  v.  Faupel,  24  W.  Va.  246. 
The  true  owner,  still  remaining  in  possession, 
may  treat  his  enemy's  entry  as  an  ouster 
and  sue  in  ejectment  "The  plaintiff.  In 
possession  of  a  portion  of  the  premises,  may 
bring  ejectment  for  the  remainder  in  the  de- 
fendant's possession."  1  Am.  &  Bng.  Ency. 
L  (2d  Ed.)  526 ;  Tapscott  v.  Ck>bbs,  11  Grat 
172;  Witten  v.  St  Clair,  27  W.  Va.  771; 
Stuart  V.  Coalter,  4  Rand.  74,  15  Am.  Dec 
731.  Therefore,  if  In  fact  defendants  were 
In  possession  when  suit  was  begun,  I  think 
there  could  be  no  Jurisdiction  in  equlty»  be- 
cause, before  our  present  ejectment  statute^ 


ejectment  would  lie.  Equity  long  ago  as- 
sumed Jurisdiction  to  remove  cloud,  but  on- 
ly in  favor  of  one  in  possession,  because  he 
could  not  sue  In  ejectment;  but  where  both 
are  in  possession  he  can  sue  by  common  law. 
Va.  Goal  &  Iron  Co.  v.  Kelly  (Va.)  24  Sw  E.  1020. 
But  the  evidence  shows  that  the  defendants 
were  not  in  possession  actual  when  this  suit 
began,  and  counsel  for  defendants  do  not 
base  any  stand  on  that  theory.  The  bill 
states  only  hostile  clsim,  not  possession.  The 
evidence  shows  that  William  Logan  and  his 
sons  under  him  had  possession  many,  many 
years  before  this  suit,  75  or  80  years,  and 
James  B.  Logan  continued  In  possession  ac- 
tual. Some  evidence  goes  to  show  that  some 
years  before  the  suit  was  brought  a  cabin, 
or  rather  a  shanty,  was  built  on  the  land 
in  a  trackless  wilderness,  and  during  one 
summer  one  Salisbury  one  night  in  the  week 
slept  in  it;  his  actual  residence  with  his 
family  being  elsewhere.  There  was  no  in- 
closure or  cultivation.  It  was  mere  nominal 
transient  possession  of  nlghta  It  was  no 
open,  notorious,  continuous  occupatioiL  It 
was  not  possession  actual  In  the  eye  of  the 
law.  Butchlson,  Land  Titles,  §  365;  Ander- 
son V.  Barvey,  10  Grat  386.  Therefore 
there  is  jurisdiction  in  equity  for  this  suit, 
and  we  pass  to  a  consideration  of  its  merits. 
This  is  an  ejectment  in  equity,  because  a 
contest  between  hostile  tities,  and  In  It  we 
must  apply  the  rule  In  ejectment  that  a  plain- 
tiff must  recover  upon  the  strength  of  his 
own  tltie,  no  matter  how  weak  his  opponent's 
titie  may  be.  Those  only  who  have  a  clear 
titie  connected  with  actual  possession  have 
a  right  to  claim  the  Interference  of  equity 
to  dispel  a  cloud  over  their  title.  Mills  v. 
Benry  Oil  Ca,  57  W.  Va.  255,  60  S.  B.  157; 
aitchcock  V.  Morrison,  47  W.  Va.  206.  34  S. 
B.  093;  Christian  v.  Vance,  41  W.  Va.  754, 
24  S.  B.  596;  Moore  v.  McNutt,  41  W.  Va.  695, 
24  S.  B.  682 ;  Bogg,  Eq.  Prlnclp.  83 ;  Belden  v. 
Bellen  (Md.)  31  Ati.  506,  45  Am.  St  Rep.  371; 
Dewing  v.  Woods,  111  Fed.  575,  49  C.  O.  A. 
443,  and  citations  In  Judge  Goff's  opinion. 
The  plaintiff  cannot  recover  unless  be  fixes  on 
the  ground  his  exterior  boundaries  by  Unes 
and  comers.  Coal  Co.  v.  Bowell,  36  W.  Va. 
490,  15  S.  B.  214.  The  plaintiff  cannot  meet 
this  requirement  Be  claims  under  the  Breck- 
enridge survey.  Be  has  not  Identified  it  Be 
claims  that  the  defendants'  land  lies  within 
that  survey.  The  defendants  deny  It  Not  a 
comer  or  a  line  of  that  survey  Is  proven.  No 
man  proves  that  he  ever  saw  a  comer  or  a 
line  of  It  No  reputation  thereof  Is  given. 
Marsti tier's  evidence  Is  relied  on  by  the 
plaintiff.  Be  Is  a  young  man  of  only  42. 
Be  does  not  state  that  he  ever  saw  what  he 
knew  to  be  an  original  comer  or  line  to 
this  old  survey,  made  away  back  In  1798. 
Be  tested  no  corners  or  lines.  It  is  proven 
that  clearing  and  fire  breaks  have  destroy- 
ed them.  If  ever  they  existed.  MarstiUer 
says  he  never  made  a  survey  of  the  lines 
of  the  Breckenridge  surv^,  but  simply  be- 
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lleves  tbat  a  plat,  made  by  the  attorney 
for  the  purpose  of  this  case,  truly  represents 
that  survey;  or  rather  he  says  that.  If  the 
plat  made  by  counsel  to  show  Logan*s  claim 
is  correct,  it  would  cover  the  controverted 
land,  but  he  does  not  say  it  is  correct  It 
is  only  fair  to  Marstiller  to  say  that  he  repu- 
diates speaking  from  actual  knowledge.  He 
says,  as  a  sample  of  his  evidence,  "No,  sir;  of 
my  own  knowledge  I  don't  know  this."  Tak- 
ing his  whole  evidence,  it  is  manifest  that  he 
knows  nothing  of  the  actual  location  of  the 
survey,  and  simply  has  an  opinion  as  to  its 
location,  standing  on  no  basis.  The  same 
may  be  said  of  Tallman's  evidence.  He  Is 
56  years  of  age.  He  says  he  knows  of  the 
survey  only  in  a  general  way.  When  asked 
if  he  knew  the  Breckenrldge  survey,  he  re- 
plies, "I  know  of  it  in  a  general  way."  He 
never  ran  or  tested  any  of  its  known  lines. 
Though  asked  if  he  had  seen  any  of  the 
original  corners  or  marked  lines,  he  could 
not  say  that  he  had.  He  said  he  did  not 
give  much  attention  to  linarks  when  he  was 
running  a  line  or  two  at  the  request  of  the 
plaintiff's  attorney  in  this  case.  He  said 
he  was  not  definite  about  the  lines. 

Next  take  the  evidence  of  James  H.  Logan, 
himself  a  siurveyor.  I  can  safely  say  that, 
if  any  living  man  could  be  brought  to  identi- 
fy this  survey,  it  would  be  Logan.  He  says 
he  was, born  in  1816,  and  with  his  father 
moved  from  Rockbridge  county,  Va.,  to  this 
survey,  in  1827.  His  father  claimed  it,  and 
resided,  as  claimed,  within  the  survey. 
James  H.  Logan  and  his  brother  claimed  it 
for  years.  He  knew  it  when  a  young,  active 
man,  when  the  marked  trees  constituting 
its  lines  and  comers  were  yet  probably 
standing.  He  was  a  practical  surveyor,  dep- 
uty of  the  county  surveyor.  In  all  his  sur- 
veying, in  all  the  surveying  of  those  old 
surveys,  he  does  not  tell  us  on  the  witness 
stand  that  he  saw  or  knew  a  marked  comer 
or  line  tree  of  this  old  survey,  or  had  one 
shown  him  by  an  ancient  He  said  distinct- 
ly, ''I  have  never  made  a  survey  of  these 
lines  of  the  Breckenrldge  survey,  but  believe 
it  is  correct  as  laid  down  in  the  map."  He 
refers  to  the  map  or  plat  used  in  the  present 
case.  He  does  not  claim  to  know  a  corner 
or  line,  except  from  mere  hearsay — ^not  that 
even.  His  evidence  is  wholly  insufficient  to 
identify  and  establish  this  survey.  The 
great  point  of  controversy  In  this  case  is 
the  location  of  the  western  line  of  the  Breck- 
enrldge survey,  as  James  H.  Logan  claims 
a  part  of  it  lying  between  Elk  Water  mn 
and  the  western  line  of  the  survey.  Is  the 
land  in  controversy  inside  of  the  western 
line  as  claimed  by  Logan,  or  outside  of  it 
as  claimed  by  the  defendants?  The  evi- 
dence does  not  answer  this  question,  unless 
it  answers  it  for  defendants.  The  burden 
is  on  the  plaintiff  to  show  that  the  land  he 
claims  is  inside  the  line.  Logan  says  him- 
self, as  a  witness:  "I  do  not  know  exactly 
where   the  western  boundary   line  of   the 


Breckenrldge  survey  is  located.  X  never  run 
it"  His  own  action  and  declarations  in  the 
past  strongly  war  against  his  claim  in  this 
case.  He  was  a  surveyor,  and  in  1846  as 
deputy  surveyor  of  Randolph  county  he  made 
a  survey  for  an  entry  of  430  acres  for  him- 
self and  his  brother,  and  in  it  he  makes  its 
lines  call  for  a  Breckenrldge  line.  That 
would  make  the  Breckenrldge  line  liave  a 
location  far  from  the  line  he  claims  now 
to  be  its  western  line  in  this  suit,  and  would 
locate  it  as  the  defendants  claim  it,  and 
throw  the  land  contested  in  this  case  out- 
side the  Breckenrldge  survey.  Now  this  is 
strong  evidence  against  Logan.  When  he 
was  a  young  man  of  30  years,  living  right  in 
the  Breckenrldge  survey,  as  he  daims,  while 
yet  its  corner  and  line  trees  were  likely 
standing  and  ascertainable,  he  fixed  that  line 
in  a  different  place  from  where  he  now 
claims  it  He  would  be  then  likely  to  know 
the  comers  and  the  lines;  but  If  he  did 
know  them,  he  does  not  tell  us  so  now  as  a 
witness.  If  he  cannot  locate  them,  who  can? 
But  he  says  he  cannot  do  so.  He  does 
not  do  so.  Away  back  many  years  he  told 
several  persons,  who  are  witnesses  in  this 
case,  that  the  western  line  of  the  Brecken- 
rldge survey  was  along  the  430  acres,  or 
where  the  defendants  would  locate  it,  not 
where  Logan  now  claims  it  to  be.  He  ad- 
mitted that  the  Bennett-Hoffman  did  not 
conflict  with  his  land.  I  would  not  cast 
aspersion  upon  the  memory  of  Mr.  Logan, 
and  I  think  this  is  to  be  explained  by  the 
fact,  manifested  by  his  whole  deposition, 
that  he  did  not  know  the  location  of  this 
line.  We  are  referred  to  this  particolar 
portion  of  his  evidence:  He  was  asked,  "Do 
you  know  where  the  beginning  corner  of  the 
Breckenrldge  survey  is?"  and  answered, 
"Yes;  I  know.  It  is  the  south  comer  of 
the  old  Jacob  Ward  place."  He  said  so  sim- 
ply because  the  patent  called  for  "a  comer 
to  lands  of  Jacob  Ward."  It  was  mere  opin- 
ion, a  "take  for  granted,"  because  he  did  not 
say  that  he  ever  saw  the  comer,  or  saw  a 
man  who  saw  it  or  had  been  told  by  any 
one  who  knew  it  He  says  he  did  not  of 
his  own  knowledge  know  a  corner.  Shall 
we  fix  the  comer  from  the  Jacob  Ward  land? 
That  is  not  located.  If  one  tract  is  to  be 
located  by  another,  that  other  must  itself  be 
located.  We  must  take  his  entire  deposition 
to  get  its  meaning. 

Stress  is  laid  upon  evidence  of  Tallman. 
He  surveyed  what  is  said  to  be  the  western 
line  of  the  Breckenrldge  tract  That  is  the 
line  on  which  the  controversy  in  this  case 
hangs.  If  here,  the  plaintiff's  claim  covers 
the  land  in  controversy;  if  not  here,  it  does 
not  He  ran  the  line  as  Logan  pointed  it  out 
Logan  did  not  know  it  — ^never  saw  a  tree  of 
it  He  said  frankly:  "I  do  not  know  exactly 
where  the  western  boundary  line  of  the 
Breckenrldge  survey  is  located.  I  never  ran 
it"  Well,  Tallman  ran  this  line  for  miles, 
and  not  an  old  line  tree  did  he  find.    He  says 
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8o.  On  another  line  he  saw  two  marked 
trees,  but  could  not  say  they  were  comers. 
He  had  no  ax,  did  not  block  any.  He  said  of 
these  trees,  "Don't  know  whether  they  were 
orl^nal  corners  or  not"  Not  one  tree  does 
he  prove  to  be  a  comer  or  line  tree.  Not  a 
witness  says  he  ever  looked  upon  a  corner  or 
line  tree  of  this  old  survey.  Logan  was  on 
the  ground  from  1827  near  the  beginning 
corner,  but  never  saw  it  or  any  other  comer 
or  line  tree.  He  does  not,  nor  does  any  wit- 
ness, say  that  any  old  man  pointed  out  or 
said  that  any  tree  belonged  to  the  survey. 
Not  even  the  slightest  reputation  of  any  tree's 
belonging  to  the  surv^  is  shown.  Harriman 
T.  Brown,  8  Leigh,  6d7,  allows  proof  of  de- 
clarations to  prove  identity  of  a  comer  by  a 
person  deceased  having  peculiar  means  of 
knowledge,  as  a  surveyor  or  chain  carrier  on 
the  original  survey,  or  the  owner  of  the  tract 
or  adjoining  tract  of  same  boundary,  or 
tenants  and  others  whose  duty  or  interest 
would  lead  to  diligent  and  accurate  Informa- 
tion, always  excluding  declarations  liable  to 
suspicion  of  bias  from  interest  No  evidence 
of  this  kind  even  was  offered.  There  is  a 
total  want  of  evidence  to  identify  the  Breck- 
enridge  survey,  or  to  show  that  its  western 
line  covers  the  disputed  land.  Logan  proves 
no  title  to  it  I  think  that  not  only  does  the 
evidence  of  plaintiff  fall  to  prove  that  the 
Breckenridge  survey  covers  the  land  in  dis- 
pute, but  proves  that  it  does  not  do  so. 

As  to  any  claim  under  the  See  deed,  that  is 
liable  to  the  same  objection  Just  stated.  It 
Is  not  located ;  for  the  See  land  is  the  Breck- 
enridge land.  Besides,  the  deed  from  See  to 
Logan  being  a  quitclaim  deed,  dating  after 
the  conveyance  from  William  Logan  to  James 
H.  Logan  and  Joseph  M.  Logan,  they  could 
derive  no  title  from  it  Such  a  deed  does  not 
pass  after-acquired  land.  Such  title  as  Wil- 
liam Logan  had  to  it  went  to  his  heirs,  and 
they  are  not  Joined  in  this  suit,  as  they  must 
be  to  recover;  they  being  parceners.  Newell 
on  Eject  64;  7  Bncy.  PI.  &  Prac.  317; 
Marshall  v.  Palmer,  91  Va.  844,  21  S.  B.  672, 
50  Am.  St  Rep.  838;  Nye  v.  Lovitt  (Va.)  24 
&  E.  345.  This  is  another  bar  against 
Logan's  recovery  in  this  suit  The  bill  al- 
leges that  the  Breckenridge  tract  was  sold 
for  direct  taxes,  purchased  by  Jinks,  and  by 
him  conveyed  to  See,  and  by  him  conveyed  in 
part  to  William  Logan.  The  bill  does  not  as- 
sail this  tax  title,  but,  on  the  contrary,  puts 
it  forward  as  a  good  title.  It  Is  vested  in  Wil- 
liam Logan's  heirs,  of  whom  we  know  there 
were  several.    Is  it  not  an  outstanding  title? 

I  see  another  reason  against  Logan's  suc- 
cess in  this  suit  Logan  presents  deeds  to  his 
father  for  only  two  of  the  four  shares  of  the 
patentees  under  the  Breckenridge  patent;  but 
for  want  of  deeds  from  the  other  two  paten- 
tees under  the  Breckenridge  patent  he  sum- 
mons the  doctrine  that  from  long  possession 
the  law  will  presume  conveyances  from  them 
to  his  father  or  to  him.  There  is  a  salutary 
principle  that  from  long  possession  the  law 
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sometimes  presumes  a  grant,  in  order  to  quiet 
possession  and  make  it  consistent  with  right* 
fol  title.  The  tooth  of  time  may  have  de- 
stroyed the  deed&  Under  this  rule  this  court 
raised  a  presumption  that  Lord  Fairfax  had 
granted  to  Virginia  the  famous  Berkeley 
Springs  property  now  owned  by  this  state. 
Virginia  and  this  state  had  held  long,  long 
possession,  but  showed  no  grant  One  was 
presumed.  Smith  v.  Ck)mellus,  41  W.  Va.  69, 
28  S.  B.  589,  80  L.  R.  A.  747.  It  is  estab- 
lished that  grants  from  the  state  will  be  so 
presumed.  Matthews  v.  Burton,  17  Grat 
812;  1  Qreenl.  Bv.  f  45.  A  deed  from  a 
vendor  to  a  vendee  may  be  presumed  to  save 
land  from  forfeiture  Hale  v.  Marshall,  14 
Qrat  489.  Valuable  discussion  of  this  Inter- 
esting subject  will  be  found  in  University  v. 
Reynolds,  28  Am.  Dec  284;  1  Jones,  Bv.  §1 
72,  73,  74.  But  this  presumption  is  raised  to 
protect  a  title  apparently  good^  but  wanting  a 
formal  grant  It  is  only  where,  but  for  such 
grant,  possession  would  be  wrongful  1 
Qreenl.  Bv.  §  46.  But  this  presumption  can- 
not be  raised  to  prove  an  ouster  by  one  Joint 
tenant,  parcener,  or  tenant  in  common  of 
another,  or  to  prove  a  grant  from  one  to 
another.  In  this  state  the  law  is  confirmed 
by  numerous  cases  that  the  possession  of  one 
such  person  Is  the  possession  of  the  others, 
and  there  can  be  no  adverse  claim  or  title, 
unless  there  is  actual  ouster  and  notice  or 
knowledge  of  hostile  claim  brought  home 
to  the  other  party.  Mere  silent  possession  by 
one,  no  matter  how  long  continued,  does  not 
destroy  the  right  of  another,  unless  there  be 
ouster,  or  adverse  claim  with  notice  to  the 
other  of  adverse  claim.  Justice  v.  Lawson,  46 
W.  Va.  168,  83  S.  B.  102 ;  Oochran  v.  Cochran, 
56  W.  Va.  178,  46  S.  B.  924 :  Ck)oey  v.  Porter, 
22  W.  Va.  121;  Boggess  v.  Meredith,  16  W. 
Va.  1.  "Where  the  possession  of  one  is  en- 
tirely consistent  with  title  in  another,  it  can- 
not give  rise  to  a  presumption  of  a  convey- 
ance from  the  latter."  22  Am.  &  Bug.  B>ncy. 
L.  (2d  Ed.)  1290.  Ricard  v.  Williams,  7  Wheat 
59,  5  L.  Bd.  898,  says  that  this  presumption 
can  never  arise  "where  all  the  circumstances 
are  perfectly  consistent  with  the  nonexistence 
of  a  grant"  As  the  possession  of  one  Joint 
tenant  is  consistent  with  that  of  another — ^is 
in  fact  his  possession — ^the  law  raises  no  pre- 
sumption that  the  other  has  conveyed  his 
title  to  the  one  in  possession.  No  presump- 
tion is  raised  that  two  of  the  patentees  con- 
veyed their  shares  to  William  Logan,  or  that 
James  H.  Logan's  heirs  conveyed  their  right 
under  the  See  deed  to  James  H.  Logan. 
Their  rights  are  outstanding. 

There  is  another  Insuperable  obstacle  in 
the  way  of  the  plaintiffs'  success.  The  Breck- 
enridge grant  and  the  Jinks  deed  being  an  in- 
clusive grant  and  deed — that  is,  excluding 
from  their  operation  certain  lands  and  pass- 
ing no  title  to  the  excepted  land— -Logan 
must  show  that  the  land  he  seeks  to  assert 
title  to  in  this  case  is  not  the  land  so  ex- 
cepted.   The  reason  for  this  will  be  found 


402 


52  SOUTHEASTERN  REPORTER. 


(W.Va. 


stated  in  Stockton  v.  Morris,  39  W.  Va,  432, 
19  S.  E.  531.  I  cannot  add  anything  to  what 
Is  there  said,  except  to  add  to  the  authorities 
there  cited  the  case  of  Reusens  v.  Lawson,  91 
Va.  227,  21  S.  E.  347.  That  case  again  over- 
rules the  case  of  Hopkins  v.  Ward,  6  Munf .  38, 
and  holds  that  where  the  title  papers  of  the 
plaintiff  disclose  the  fact  that  the  exterior 
boundaries  of  the  survey  upon  which  a  grant 
or  deed  to  one  under  whom  he  claims  is 
founded  include  lands  which  have  been  ex- 
cepted from  the  operation  of  the  grant,  or 
lands  which  have  been  aliened  since  the  grant 
was  Issued  or  the  deed  made,  and  which  have 
been  excepted  from  the  operation  of  the  deed 
of  his  grantor,  it  is  Incumbent  on  the  plaintiff 
to  show  that  the  lands  in  controversy  are  not 
within  the  excepted  lands;  also  later  case  of 
Va.  Ck)al  Ck>.  v.  Keystone  Co.  (ya.>45  S.  E.  291. 
Does  not  Kenna  v.  Quarrier,  3  W.  Va.  210, 
hold  the  same?  There  is  not  a  particle  of  evi- 
dence in  this  case  to  meet  the  requirement  of 
the  law ;  none  to  show  that  the  land  inyolyed 
In  this  suit  Is  not  the  land  excepted  in  the 
Breckenrldge  patent  and  See  deed  from  Jinks. 
There  is  another  bar.  against  Logan's  re- 
covery. The  land  he  claims  from  the  de- 
fendants is  forfeited  for  omission  to  charge 
it  for  taxes.  The  Breckenrldge  was  on  the 
books  down  to  1851.  In  1852  William  Logan 
was  charged  with  6,000  acres,  transferred  to 
him  from  G.  G.  See.  He  abandoned  all  the 
land  save  that  part  conveyed  by  See  by  omit- 
ting from  tax  books.  The  6,000  acres  con- 
tinued on  until  1856.  In  1867  Logan  is 
charged  with  4,750  acres,  in  lieu  of  6,000, 
and  was  charged  with  4,750  acres  down  to 
1860,  and  it  was  never  afterwards  on  the 
books.  That  is  the  last  charge  to  William 
Logan.  Never  was  any  of  this  land,  under 
the  Breckenrldge  title  charged  to  James  H. 
and  Joseph  M.  Logan,  because  the  quitclaim 
deed  to  them  from  their  father,  dated  15th 
May,  1851,  never  was  on  record  until  Au- 
gust 6,  1899.  Anyhow,  it  was  not  on  the 
books  to  them.  So  we  say  that  the  Brecken- 
rldge was  not,  in  the  whole  or  part,  on  the 
books  after  1860.  That  forfeits  it  for  non- 
entry  under  article  13,  S  6,  Gonst  It  is  true 
that  Logan  and  his  brother,  Joseph,  owned 
three  tracts  of  815,  1,000,  and  1,000  acres, 
and  they,  in  one  or  another  name,  have  been 
on  the  tax  books,  one  from  1851,  one  from 
1852,  one  from  1854;  but  their  title  to  the 
816  acres  came  from  a  grant,  30th  November, 
1850,  to  James  H.  and  Joseph  M.  Logan,  un- 
der a  deed  from  J.  M.  Grouch,  26th  April, 
1852,  for  1,000  acres,  and  a  deed  from  Adam 
See  for  1,000  acres,  31st  December,  1851. 
These  titles  were  not  under  their  father's 
title,  but  hostile  and  different  These  were 
distinct  tracts,  of  prescribed  boundary,  not 
covering  the  land  In  dispute,  not  claimed 
to  do  so,  clearly  proven  not  to  do  so.  Their 
taxation  could  not  save  the  balance  of  the 
Breckenrldge  land  from  forfeiture.  There 
Is  no  identity  between  the  title  under  that 
grant  and  those  deeds  and  that  under  Wil- 


liam Logan;  no  identity  between  the  lands 
so  charged  and  that  in  dispute.  .  Though  In- 
side the  Breckenrldge  bounds,  the  taxation 
of  tracts  of  specific  bounds  would  not  save 
from  forfeiture  lands  outside  the  bounds  of 
those  three  tracts.  The  taxation  of  2,815 
a'cres  of  specific  limits  would  not  save  the 
whole  50,000  acres.  I  repeat  that  the  three 
tracts  so  taxed  do  not  include  the  disputed 
land.  Any  right  to  that  under  the  Logan 
claim  is  outstanding  in  the  state,  not  in 
Logan. 

We  see  no  reason  to  differ  with  the  finding 
of  the  circuit  court,  and  therefore  af^m  its 
decree. 

POFPBNBARGBR,  J.  (dissenting).  The 
decree  in  this  cause,  which  the  court  now 
affirms,  does  not  merely  dismiss  the  bill  be- 
cause plaintiffs  fail  to  show  their  title  to 
the  land  covered  by  the  patent  which  they 
wish  to  cancel,  and  thus  remove  a  cloud 
from  their  title,  but  determines  that  the 
plaintiffs  have  no  title  and  that  the  defend- 
ants have.  The  decree  reads  as  follows: 
"It  is  therefore  adjudged,  ordered,  and  de- 
creed that  the  plaintiffs  take  nothing  by  their 
said  bill  and  suit,  that  the  same  be  wholly 
dismissed,  and  that  the  said  defendants,** 
etc  Believing,  as  I  do,  that  under  our  prac- 
tice— ^the  ordinary  equity  jurisdiction,  unaid- 
ed by  statute — ^there  can  be  no  such  thing 
as  an  ejectment  in  equity,  I  cannot  concur  in 
that  part  of  the  decision  which  affirms  the 
adjudication  against  the  plaintiffs  as  upon 
the  merits.  I  think  the  bill  should  have 
been  dismissed  in  such  manner  as  not  to 
prejudice  any  rights  which  they  might  as- 
sert in  any  other  proper  proceeding  either  at 
law  or  in  equity.  The  theory  of  a  bill  to  re- 
move a  cloud  is  clearly  and  well  stated  by 
the  Supreme  Gourt  of  Mississippi  In  Phelps 
V.  Harris,  51  Miss.  789,  as  follows:  'This 
jurisdiction  of  equity  cannot  properly  be  in- 
voked to  adjudicate  upon  the  conflicting  title 
of  parties  to  real  estate.  That  would  be  to 
draw  into  a  court  of  equity  from  the  courts 
of  law  the  trial  of  ejectments.  He  who 
comes  into  a  court  of  equity  to  get  rid  of  a 
legal  title,  which  is  allowed  to  cast  a  shadow 
on  his  own  title,  must  show  clearly  the 
validity  of  his  own  title  and  the  invalidity 
of  his  opponent's."  This  was  quoted  with 
approval  by  the  Supreme  Gourt  of  the  United 
States  in  the  same  case  on  appeal.  101  U. 
S.  870,  375,  25  L.  Ed.  855.  In  Orton  v.'  Smith, 
18  How.  263, 16  L.  Ed.  3d3,  Mr.  Justice  Grier 
said:  "Those  only  who  have  a  clear  legal 
and  equitable  title  to  land  connected  with 
possession  have  any  right  to  claim  the  inter- 
ference of  a  court  of  equity  to  give  them 
peace  and  dissipate  a  cloud  upon  the  title." 
This  court  asserts  the  same  principle  and 
rule  in  Harr  v.  Shaffer,  45  W.  Va.  709,  31 
S.  E.  905,  in  the  following  language:  "A 
party  who  files  a  bill  to  remove  a  cloud 
from  his  title  to  a  tract  of  land*  who  ihowr 
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on  the  face  of  his  bill  that  he  has  no  title 
to  the  land  himself,  and  no  right  to  interfere 
with  others  who  appear  to  have  good  title 
thereto,  is  not  entitled  to  be  heard  in  a 
court  of  eqnity,  and  his  bill  will  be  dismissed/* 
See  Hogg's  Equity  Principles,  §  46.  The 
principle  is  strikingly  illustrated  in  McRee 
V.  Gardner,  131  Mo.  599,  33  S.  W.  166,  in 
which  the  court  held  as  follows:  "Where  a 
bill  to  remoTe  a  cloud  on  the  title  to  land  is 
dismissed  because  plaintiff  is  not  in  posses- 
sion, the  Judgment  should  not  be  so  absolute 
as  to  constitute  a  bar  to  the  maintenance 
by  plaintiff  of  another  form  of  action  he 
may  have  to  the  land."  Originally,  equity 
jurisdiction  to  quiet  title  did  not  arise  until 
after  one  or  more  trials  in  ejectment  Stark 
V.  Starrs,  6  Wall.  402,  18  L.  Ed.  925.  Mr. 
Justice  Field  said:  '*The  equity  asserted  in 
such  cases  had  its  origin  in  the  prolonged 
litigation  which  the  action  of  ejectment  per- 
mitted. That  action  being  founded  upon  a 
fictitious  demise  between  fictitious  parties, 
a  recovery  therein  constituted  no  bar  to  a 
second  similar  action,  or  to  any  number  of 
similar  actions  for  the  same  premises.  With 
slight  changes  in  these  fictions  a  new  action 
might  be  instituted  and  conducted  as  though 
no  previous  action  had  ever  been  commenced. 
Thus  the  party  in  possession,  though  success- 
ful in  every  case,  might  be  harassed,  if  not 
ruined,  by  the  continued  litigation.  To  pre- 
vent such  litigation  after  one  or  more  trials, 
and  to  secure  peace  to  the  party  in  posses- 
sion, coTurts  of  equity  interposed  ui)on  proper 
application  and  terminated  the  controversy." 
This  Jurisdiction  to  quiet  title  differs  from 
the  Jurisdiction  to  remove  a  cloud,  but  it 
falls  short  of  an  ejectment  It  proceeds  upon 
the  assumption  of  a  perfect  title  in  the 
plaintiff,  ascertained  and  determined  in  a 
court  of  law,  and  does  not  open  the  doors  of 
the  equity  court  to  a  retrial  of  the  matters 
which  have  been  determined  in  the  law 
court  It  has  Jurisdiction  to  restrain  one  of 
the  parties  from  vezatiously  relitigating 
questions  of  title  which  have  already  been 
settled  in  the  legal  forum.  In  order  to  in- 
voke such  Jurisdiction,  the  plaintiff  must 
show  his  possession  and  his  perfect  title. 
Thus  he  may  call  in  a  paper  under  which 
his  adversary  claims  and  cause  it  to  be  can- 
celed, to  the  end  that  it  may  no  longer  be 
the  means  of  annoyance  to  him.  So  a  bill  to 
remove  a  cloud  invokes  a  Jurisdiction  which 
goes  only  against  the  paper  title  of  the  ad- 
versary, to  cancel  it  because  of  its  invalidity 
in  some  respect  so  that  no  vexatious  litiga- 
tion may  be  predicated  upon  it  The  plaintiff 
cannot  call  for  the  exercise  of  that  Jurisdic- 
tion until  he  shows  title  in  himself  and  pos- 
session of  the  property.  If  he  fails  to  do 
this,  he  is  not  in  a  position  to  invoke  the 
Jurisdiction  of  the  court,  and  his  bill  should 
merely  be  dismissed,  not  because  the  defend- 
ant has  superior  title,  but  because  the  court 
cannot^adjudicate  anything,  as  between  them, 


except  that  the  plaintiff  is  not  in  a  position 
to  demand  cancellation  of  the  defendant's 
title  papers.  Equity  cannot  try  questions  of 
title,  unless  Jurisdiction  be  obtained  upon 
some  equity  in  the  party.  Freer  v.  Davis,  52 
W.  Va.  1,  43  S.  B.  164,  59  L."  B.  A.  556,  94 
Am.  St  Rep.  895.  In  this  class  of  cases,  the 
plaintiff  shows  no  equity,  and  can  show  none, 
until  he  has  established  his  title  and  posses- 
sion. When  he  fails  to  do  this,  he  fails  to 
bring  himself  and  his  adversary  within  the 
Jurisdiction  of  the  court,  and  want  of  Jurisdic- 
tion is  all  the  court  can  declare  or  adjudicate. 


(58  W.  Va.  408) 
BAKER    V.    MONUMENTAL    SAVINGS    & 
LOAN  ASS'N  et  al. 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 
Nov.  2S,  1905.) 

1.  iNsusANCE  —  Payment  to  Mobtoaoex  — 
Subrogation. 

Where  a  cestui  que  trust  purchases  insur- 
ance on  the  trust  property  for  the  security  of 
his  debt,  secured  by  the  deed  of  trust,  and  a 
loss  from  fire  occurs,  and  the  insurance  com- 
pany pays  the  whole  debt  secured,  it  is  entitled 
to  take  an  assignment  from  the  trust  creditor 
of  the  debt  so  secured  and  paid,  and  to  recover 
the  same  in  the  same  manner  as  its  assignor 
could  do. 

2.  Samb. 

Where  the  owner  of  real  estate,  which  Is 
subject  to  a  deed  of  trust  executed  thereon  to 
secure  a  debt  by  his  vendor,  sells  and  conveys 
the  same,  reserving  his  vendor's  lien  thereon 
for  the  purchase  money,  such  conveyance  bemg 
subject  to  such  deed  of  trust,  and  the  trust 
creditor  purchases  insurance  in  said  own»s 
name  without  notice  or  knowledge  that  he  h^ 
conveyed  his  tide  thereto,  and  a  fire  occun^  imd 
the  insurance  company,  hi  settlement  of  the 
loss,  pays  the  whole  trust  debt,  it  is  entitled 
to  an  assignment  thereof  and  to  be  subrogated 
to  the  rights  of  the  trust  creditor. 
8.  Sake — Insubablb  Interest. 

In  such  case,  after  such  conveyance,  such 
grantor  has  no  interest  hi  such  r^  estate,  ex- 
cept as  to  his  vendor's  lien,  and  he  has  no 
other  insurable  interest  therein. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Tucker  County. 

Bill  by  B.  Baker  against  the  Monumental 
Savings  &  Loan  Association  and  others.  De- 
cree for  plaintiff,  and  defendant  Scottish 
Union  &  National  Insurance  Company  ap- 
peals.   Reversed. 

Cunningham  &  Stallings,  for  appellant 
R.  H.  Allen,  for  appellee. 

McWHORTER,  J.  The  Vincents  ovirned 
lot  No.  S7  (sometimes  in  the  record  desig- 
nated "No.  27")  in  the  town  of  Thomas, 
Tucker  county,  and  borrowed  from  the  Mon- 
umental Savings  &  Loan  Association  $600 
in  two  sums— $300  the  25th  of  August,  1896, 
and  $300  the  20th  of  January,  1897— and  ex- 
ecuted two  deeds  of  trust  at  the  dates  men« 
tioned  upon  the  said  lot  and  premises  to 
secure  the  same.  In  1897  Joseph  Vincent, 
one  of  the  parties,  became  the  sole  owner 
of  the  said  lot  and  conveyed  the  same  to  B. 
Baker;  the  said  Baker  assuming  the  debts 
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aforesaid.  In  1898  Baker  conveyed  the 
same  to  Chester  Brumbaugh  for  $1,170,  tak- 
ing a  check  as  the  cash  payment  of  $390 
from  said  Brumbaugh,  and  his  two  notes, 
at  6  and  12  months,  for  $390  each,  reserving 
a  vendor's  lien  to  secure  the  purchase  money. 
The  check  was  not  paid.  At  April  rules, 
1901,  Baker  brought  his  suit  in  the  circuit 
court  of  Tucker  .county  against  Clayton 
Brumbaugh,  administrator  of  Chester  Brum- 
baugh, who  had  died,   Brumbaugh, 

father  and  heir  at  law  of  Cheste^r  Brum- 
baugh, and  the  Monumental  Savings  &  Loan 
Association,  defendants,  for  the  purpose  of 
enforcing  his  vendor's  lien;  and  at  the 
October  rules,  1901,  said  Baker  filed  an 
amended  bill,  alleging  that  the  payments 
made  by  the  Vincents  and  by  himself  upon 
the  association's  debt  had  entirely  paid  up 
the  said  debt,  and  making  J.  R.  Collett,  who 
had  filed  a  mechanic's  lien  against  Baker, 
a  party  to  his  suit,  and  also  making  H.  J. 
Wagoner  and  E.  J.  Bond,  trustees  in  the  said 
deeds  of  trust,  parties  to  the  suit  The 
<*anse  was  referred  to  a  commissioner  to 
state  an  account,  ascertaining  the  lands 
owned  by  Chester  Brumbaugh,  deceased, 
the  nature  and  condition  of  the  title  thereto, 
the  liens  thereon,  their  amounts  and  prior- 
ities, and  to  whom  owing.  The  commission- 
er reported  that  the  said  Brumbaugh  had 
died  seised  of  lot  No.  87  in  the  town  of 
Thomas;  that  the  debt  due  the  Monumental 
Savings  &  Loan  Assoclatipn,  amounting  to 
$366.50,  with  interest  from  March  5,  1902, 
was  the  first  lien  on  said  lot,  and  the  debt 
due  B.  Baker,  $1,871.44,  with  Interest  from 
said  5th  day  of  March,  1902,  was  the  sec- 
ond Hen  on  said  property;  that  the  amount 
due  John  R.  Collett  was  $75.57,  to  be  paid 
out  of  the.  lien  of  Baker  when  collected. 
This  report  not  being  excepted  to,  was  con- 
firmed on  the  7th  day  of  March,  1902,  and 
a  decree  then  entered  to  sell  the  said  prop- 
erty to  pay  the  said  liens.  The  property 
was  sold  on  the  5th  day  of  March,  1903, 
by  the  commissioner  appointed  therefor, 
and  purchased  by  the  plaintiff,  B.  Baker, 
for  $501,  of  which  one-third,  $167,  was 
paid  by  him  in  cash,  and  he  executed  to 
the  commissioner  his  two  notes  of  like  sums 
of  $167  each,  payable  in  three  and  six 
months,  according  to  the  terms  of  the  decree. 
The  sale  was  confirmed,  without  exception 
to  said  report,  by  decree  entered  March  10, 
1903,  and  the  commissioner  ordered  to  pay 
out  of  the  cash  payment  the  costs  of  the 
suit  and  sale,  and  the  remainder  to  be  a];>- 
plled  by  him  to  the  payment  of  the  debts 
as  ascertained  and  decreed,  and  that  he  with- 
draw the  notes  and  collect  the  deferred  pay- 
ments, and  "when  collected  pay  the  same  on 
the  debts  remaining  unpaid  in  the  priority 
as  specified  in  the  decree  of  sale  entered  in 
this  cause  on  the  7th  day  of  March,  1902." 
On  the  26th  day  of  June,  1902,  the  Monu- 
mental Savings  &  Loan  Association,  in  writ- 
ing,  by  two  assignments  of   $183.25   each» 


making  together  $366.50,  the  amount  of  the 
lien  of  the  said  loan  association,  assigned 
all  its  right,  title,  and  interest  In  and  to 
the  two  deeds  of  trust  securing  the  said 
loans  of  $300  each,  to  the  Scottish  Union  & 
National  Insurance  Company  in  satisfaction 
and  settlement  of  the  loss  sustained  by  the 
Monumental  Savings  &  Loan  Association  un- 
der insurance  policies,  numbered  respective- 
ly 2,455,593  and  2,652,177,  issued  by  said  in- 
surance company  in  the  name  of  B.  Baker 
of  Parsons,  W.  Va.,  containing  the  usual 
mortgage  clause  in  favor  of  said  association ; 
the  building  on  said  lot  No.  37  having  been 
destroyed  by  fire  on  the  12th  day  of  Novem- 
ber, 1901. 

At  the  May  rules,  1903,  Baker  filed  his 
bill  in  the  circuit  court  of  Tucker  county 
against  Clayton  Brumbaugh,  administrator 
of  Chester  Brumbaugh,  the  Monumental  Sav- 
ings &  Loan  Association,  the  Scottish  Union 
&  National  Insurance  Company,  and  J.  P. 
Scott,  special  commissioner,  enjoining  and 
restraining  them  from  collecting  the  two 
notes  of  $167  each,  and  that  the  commission- 
er be  required  to  retain  all  of  said  mon^ 
then  in  his  hands  or  to  come  into  his  hands 
from  said  notes,  and  that  he  be  in  the  end 
directed  to  pay  such  cash  then  in  his  hands 
and  the  notes  to  be  collected  to  the  plaintiff, 
and  that  any  further  claim  of  the  Monu- 
mental Savings  &  Loan  Association  or  the 
Scottish  Union  &  National  Insurance  Com- 
pany be  held  to  be  void  as  against  said  spe- 
cial commissioner,  and  for  general  relief. 
The  injunction  was  granted  as  prayed  for. 
The  Scottish  Union  &  National  Insurance 
Company  filed  its  demurrer  and  answer, 
which  demurrer  was  overruled  by  the  court 
Depositions  were  taken,  and  the  cause  came 
on  to  be  heard  on  the  25th  day  of  March, 
1905,  upon  the  bill  and  answer  of  the  Scot- 
tish Union  &  National  Insurance  Company 
and  exhibits  filed  therewith,  and  the  general 
replication  thereto,  former  orders  and  de- 
crees, and  the  depositions  duly  taken  and 
filed  on  behalf  of  the  plaintiff,  when  the 
court  held  that  the  lien  of  the  Monumental 
Savings  &  Loan  Association  on  lot  No.  37 
was  discharged  by  the  payment  to  said  as- 
sociation of  the  amount  due  it  by  the  Scot- 
tish Union  &  National  Insurance  Company 
under  the  said  policies  of  insiurance,  and  the 
said  defendant  Scott  special  commissioner, 
was  restrained  and  enjoined  from  paying  to 
the  Scottish  Union  &  National  Insurance 
Company  or  the  Monumental  Savings  &  Loan 
Association,  their  agents  or  assigns,  the  mon- 
ey arising  from  the  sale  of  the  real  estate 
in  this  cause;  and  it  was  decreed  that  said 
commissioner  pay  the  money  in  his  hands, 
or  to  come  into  his  hands  by  virtue  of  the 
notes  executed  for  the  deferred  payment  of 
the  purchase  money  as  mentioned  hi  the 
bill,  to  plaintiff,  Baker,  except  that  he  pay 
to  John  R.  Collett  the  sum  of  $75.57  by  vir- 
tue of  his  mechanic's  lien,  and  decreed 
plaintiff  costs  In  this  suit  against  the  Scot* 
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tiBh  Union  &  National  Insurance  Company, 
from  which  decree  the  Scottish  Union  &  Na- 
tional Insurance  Ck>mpany  appealed  and  a»- 
signed  many  grounds  of  error. 

The  only  question  really  involved  in  the 
cause  is  whether  the  appellant^  insurance 
company  had  a  right  to  purchase  from  the 
Monumental  Savings  &  Loan  Association  its 
lien  for  $366.50,  which  had  been  reported 
by  the  commissioner  as  the  first  lien  upon 
the  lot  No.  37  and  so  deci*eod  to  said  asso- 
ciation, and  to  be  subrogated  to  the  rights 
of  said  association  under  said  decree,  or 
whether  the  payment  of  said  sum  to  the 
association  was  a  discharge  of  the  lien. 
It  is  contended  by  counsel  for  appellant  that 
the  decree  of  March  7,  1902,  fixing  the  pri- 
orities of  the  liens  and  making  the  amount 
In  question  the  first  lien  and  directing  its 
payment  in  that  order,  was  res  adjudicata, 
and  it  was  too  late  to  change  the  priorities 
and  to  disturb  Its  relation.  It  is  not  a 
question  of  res  adjudicata,  as  it  would  be 
If  the  purpose  was  to  change  its  relation 
as  a  lien,  but  a  question  of  the  subsequent 
payment  of  the  decree  by  the  appellant 
company.  Plaintiff,  Baker,  conveyed  the  lot 
Na  37  to  Chester  Brumbaugh  by  deed  dated 
December  10, 1808,  reserving  his  vendor's  lien 
for  the  purchase  money,  from  which  time 
he  ceased  to  own  the  lot,  or  have  any  other 
or  fnrther  Interest  in  It  than  his  vendor's 
lien  upon  it  It  is  true  he  had  an  insurable 
interest  in  the  property  for  the  further  se- 
curity of  his  lien,  but  he  took  out  no  insur- 
ance upon  it  After  the  policies  first  taken 
out  by  the  Vincents  expired,  on  the  27th 
day  of  January,  1900,  and  the  4th  day  of 
September,  1900,  the  Monumental  Associa- 
tion, without  the  knowledge  that  Baker  had 
conveyed  the  property  more  than  a  year  prior 
thereto  to  Chester  Brumbaugh,  took  out  two 
policies  of  Insurance  of  $300  each  in  the 
name  of  R  Baker  in  the  appellant  company, 
loss,  if  any,  payable  to  the  said  Monumental 
Association,  as  a  further  security  for  their 
said  two  loans.  This  the  association  had 
an  unquestioned  right  to  do  for  its  own 
benefit  The  fire  which  destroyed  the  prop- 
erty insured  occurred  November  12,  1901, 
and,  although  the  policies  provided  that  if 
fire  occur  the  insured  should  give  immediate 
notice  of  any  loss  thereby  in  writing  to  the 
insurance  company  and  make  full  proofs  of 
loss  within  60  days  after  the  fire,  plaintiff. 
Baker,  complied  with  none  of  the  require- 
ments of  said  policies,  never  pretended  to 
make  any  claim  on  account  of  said  policies 
until  after  he  had  purchased  the  lot  at 
judicial  sale  in  March,  1903,  nor  until  he  filed 
his  bill  of  injunction  at  May  rules,  1908,  18 
months  after  the  fire  occurred.  Indeed,  it 
very  clearly  appears  from  the  testimony  of 
Baker  that  he  knew  nothing  about  the  exist- 
ence of  the  insurance  policies  upon  which 
the  money  was  paid  by  the  appellant  com- 
pany for  the  decree  assigned  to  it  by  the 
Monumental    Savings    &   Loan    Association. 


While  he  says  in  his  examination  in  chief 
that  he  paid  insurance  premiums,  on  his 
cross-examination  it  is  made  to  appear  that 
what  he  paid  on  account  of  insurance  pre- 
miums was  on  the  insurance  taken  by  Vin- 
cent, during  which  time  the  first  fire  occur- 
red, and  he  got  $200  out  of  it,  and  he  knew 
nothing  of  any  insurance  afterwards.  He 
says  he  does  not  know  that  it  was  afterwards 
insured.  If  it  was,  it  was  by  his  attorneys. 
It  is  very  certain  that  his  attorneys  did  not 
take  out  the  insurance  in  question  in  the  ap- 
pellant company. 

The  debt  of  the  Monumental  Association 
was  paid  in  full,  or,  rather,  the  appellant 
company  paid  for  it  the  full  amount  of  the 
debt  In  Carpenter  v.  Insurance  Ca,  16  Pet 
(U.  S.)  495,  10  L.  Ed.  1044,  it  is  held  by  the 
court:  "No  doubt  can  exist  that  the  mort- 
gagor and  the  mortgagee  may  each  separate- 
ly insure  his  own  distinct  Interest  in  proper- 
ly against  loss  by  fire.  But  there  is  this  im- 
portant distinction  between  the  cases :  That 
where  the  mortgagee  insures  solely  on  his 
own  account  it  is  but  an  insurance  of  his 
debt  and,  if  his  debt  is  afterwards  paid  or 
extinguished,  the  policy  ceases  from  that 
time  to  have  any  operation ;  and,  even  If  the 
premises  insured  are  subsequently  destroyed 
by  fire,  he  has  no  right  to  recover  for  the  loss, 
for  he  sustains  no  damage  thereby,  neither 
can  the  mortgagor  take  advantage  of  the 
policy,  for  he  has  no  Interest  whatsoever 
therein.  On  the  other  hand,  if  the  premises 
are  destroyed  by  fire  before  any  payment 
or  extinguishment  of  the  mortgage^  the  nn- 
derwriters  are  bound  to  pay  the  amount  of 
the  debt  to  the'  mortgagee,  if  it  does  not  ex- 
ceed the  insurance.  Upon  such  payment  the 
underwriters  are  entitled  to  an  assignment  of 
the  debt  from  the  mortgagee,  and  may  re- 
cover the  same  from  the  mortgagor.  The 
payment  of  the  Insurance  is  not  a  discharge 
of  the  debt  but  only  changes  the  creditor.'' 
See  27  A.  &  B.  B.  L.  263^  and  cases  cited; 
Dunbrack  v.  Neall,  55  W.  Va.  565,  47  S.  B. 
303;  Insurance  Qo,  v.  Bank,  85  Va.  765,  8 
S.  B.  719,  2  L.  R.  A.  667,  17  Am.  St  R^.  101 ; 
Hogg's  Bq.  Prin.,  §  415. 

For  the  reasons  herein  given,  the  decree 
of  the  circuit  court  of  Tucker  county  is  re- 
versed and  set  aside,  the  injunction  dissolved, 
and  the  plaintiff's  bill  dismissed. 


0»  V.  Va.  418) 
LAIDLBT  et  al.  v.  RBTNOLDS  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  28,  1905.) 

1.  ITraudtjlent  Convxtanoe — Skitino  Asidx 

— PlEADD^O    LnCTTATIONS. 

A  bill  to. subject  land  of  a  wife  to  pay 
a  debt  of  her  husband,  on  the  claim  that  it  was 
paid  for  by  the  husl>and'8  money  and  conveyed 
to  the  wife  with  intent  to  defraud  creditors 
on  the  part  of  the  husband,  must  charge  notice 
on  the  part  of  the  wife  of  the  husband's  fraudu- 
lent intent  in  order  to  make  it  a  bill  for  re- 
lief on  the  claim  of  fraud  in  fact;  otherwise, 
it  is  to  be  regarded  a  bill  to  annul  a  voluntary 
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conveyance,  and  the  statute  limiting  salts  to 
set  aside  a  voluntary  conveyance  to  five  years 
applies. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  24, 
Gent  Dig.  Fraudulent  Oonveyances,  §  779.] 

2.  Judgment — ^Libn. 

The  lien  of  a  judgment  exists,  though  ex- 
ecution \^  suspended  by  the  death  of  the  creditor, 
and  may  be  enforced  in  equity  without  revival. 
[Ed.  Note. — For  cases  in  point,  see  vol.  80, 
Gent  Dig.  Judgment,  §  1425.] 

8.  Same — Eztfobcement  in  Equttt. 

When  a  suit  in  equity  is  brought  in  one 
county  to  enforce  a  juagment  upon  real  estate 
in  that  county  and  also  on  land  in  another 
county,  jurisdiction  as  to  the  land  in  such  other 
county  IS  not  lost  because,  on  the  facts,  the 
court  finds  that  the  land  in  the  county  of  the 
suit  is  not  liable,  but  it  may  proceed  against 
the  land  in  that  other  county. 
(Syllabus  by  the  Ck>urt) 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Bill  by  James  M.  Laidley,  administrator, 
and  others,  against  William  C.  Reynolds  and 
others.  Decree  for  plaintiffs.  Defendants 
appeal.    Reversed. 

W.  S.  Laidley,  for  appellants.  J.  M.  Payne 
and  C.  M.  Alderson,  for  appellees. 

BRANNON,  P.  James  M.  Laidley  recover- 
ed a  judgment  In  1874  in  the  county  oourt 
of  Kanawha  county  against  William  C.  Rey- 
nolds. Laidley  brought  a  chancery  suit  In 
1896  In  the  circuit  court  of  Kanawha  county, 
stating  In  his  bill  that  by  deed  dated  25th 
January,  1892,  Mary  D.  McClung  and  her 
husband  had  conveyed  to  Annie  L.  Reynolds, 
wife  of  William  C.  Reynolds,  two  lots  of 
land  in  the  town  of  Ruffner  f of  the  considera- 
tion of  $800,  as  recited  in  the  deed,  and  that 
by  deed  dated  80th  December,  1884,  Julia 
Hopkins  and  others  had  conveyed  to  Annie 
L.  Reynolds  a  tract  of  340  acres  of  land  ly- 
ing in  Boone  county,  and  charging  that  Wil- 
liam C  Reynolds  had  purchased  and  paid  for 
both  of  said  properties  with  his  own  money, 
and  that  his  wife  had  paid  none  of  the  con- 
siderations therefor,  and  that  Reynolds  had 
procured  the  oonveyances  to  be  made  to  his 
wife  with  Intent  to  defraud  his  creditors. 
Reynolds  and  wife  filed  answers  denying  all 
the  charges  of  fraud,  and  pleading  the  stat- 
ute of  limitation  of  five  years  and  laches  in 
bar  of  the  suit  The  case  was  heard  upon 
the  bill,  answers,  and  depositions,  and  a  de- 
cree was  made  exonerating  the  Ruffner  lots 
from  liability,  but  subjecting  the  Boone  coun- 
ty land  to  sale  to  pay  the  judgment;  and 
Reynolds  and  wife  appealed  because  the  de- 
cree subjected  the  Boone  county  land  to  sale, 
and  the  plaintiffs  cross-assigned  error  be- 
cause the  decree  did  not  hold  the  Ruffner 
lots  liable  to  the  judgment 

The  plaintiffs'  bill  is  defective  In  failing 
to  allege  that  Annie  L.  Reynolds  had  notice 
of  the  fraudulent  Intent  of  her  husband  In 
procuring  the  deeds  to  be  made  to  her,  ac- 
cording to  the  principles  laid  down  In  Scraggs 
Y,  HIU,  48  W.  Va.  162,  27  &  BL  310,  holding 


that,  "a  creditor  cannot  set  aside  a  voluntary 
conveyance,  after  five  years  from  the  making 
thereof,  without  proof  of  actual  fraud  partici- 
pated in  by  the  parties  to  the  transaction." 
The  syllabus  includes  both  parties  as  partici- 
pating in  the  fraud  to  take  it  out  of  the  stat- 
ute. The  opinion  pointedly  says  so.  The 
question  depends  upon  the  construction  of 
sections  1  and  2,  c.  74,  Code  1899,  and  section 
14,  c.  104.  One  construction  is  that  section 
1,  c  74^  annuls  a  transfer  made  with  Intent  to 
defraud  creditors,  whether  voluntary  or  on 
valuable  consideration,  saving  only  pur- 
chasers for  value  without  notice.  Taken 
alone,  that  section  would  avoid  every  fraud- 
ulent deed  not  on  consideration  valuable  in 
law.  The  law  (outside  of  section  14)  is  sure- 
ly as  laid  down  in  Bump  on  Fraudulent  Con- 
veyances, §  239:  "The  validity  of  a  volun- 
tary conveyance  depends  upon  the  Intent  of 
the  party  making  it,  and  not  on  the  motive 
with  which  It  is  received.  The  proviso  at  the 
end  of  the  statute  only  extends  to  transfers 
made  upon  a  good  consideration,  and  the 
only  consideration  which  is  good  within  the 
meaning  of  the  statute  is  a  valuable  con- 
sideration. It  is  the  innocent  purchaser,  and 
not  the  Innocent  donee,  that  is  protected.  It 
is  the  motiye  of  the  giver,  and  not  the  knowl- 
edge of  the  acceptor,  that  is  to  determine  the 
validity  of  the  transfer.  If  any  evidence  of 
the  grantee's  participation  in  the  fraudulent 
intent  of  the  grantor  were  necessary,  the 
mere  acceptance  of  the  transfer  would  be 
sufficient;  for  the  law  would  presume  such 
participation  from  this  fact  alone.  A  donee, 
who  sets  up  a  voluntary  conveyance  when  it 
would,  if  established,  defeat  creditors,  par- 
ticipates In  and  carries  out  the  intent  of  the 
donor."  To  the  same  effect  is  Wait  on 
Fraudulent  Conveyances,  SS  200, 208.  Thus  it 
matters  not  whether  the  grantee  in  a  volun- 
tary conveyance  has  or  has  not  notice  of  the 
grantor's  evil  intent,  because  he  has  paid  noth- 
ing, and  the  law  gives  preference  to  credit- 
ors over  him  for  that  reason.  Section  1  is 
sweeping,  since  it  declares  all  fraudulent 
transfers  void,  excepting  only  Innocent  pur- 
chasers. Grantees  in  voluntary  conveyances 
are  left  under  the  sweep  of  the  broad  lan- 
guage of  section  1.  The  fraud  of  the  grantor 
alone  taints  the  act,  and  his  fraud  is  by  law 
attributed  to  the  grantee,  as  if  he  had  notice 
of  it  Ete  is  in  no  bettter  plight  than  the  gran- 
tor because  he  has  paid  nothing.  McCue  v.  Mc- 
Cue,  41  W.  Va.  156,  23  8.  B.  689.  Under  this 
theory  the  first  section  deals  only  with  cer- 
tain transfers,  namely,  those  infected  with 
fraudulent  intent,  whether  that  intent  Is  on- 
ly in  the  mind  of  the  grantor  or  in  the  minds 
of  both  grantor  and  grantee.  Under  this 
theory  notice  by  the  grantee  of  the  grantor's 
fraudulent  Intent  is  Immaterial,  and  there- 
fore need  not  be  alleged  or  proven. 

But  those  who  contest  this  theory  might 
answer  with  the  question.  What  about  section 
14,  c.  104,  saying  that  '*no  gift,  conveyance, 
assignment,  transfer  or  charge,  which  is  not 
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on  consideration  deemed  valuable  in  law, 
shall  be  avoided,  either  in  whole  or  in  part, 
for  that  cause  only,  unless  within  five  years 
after  it  is  made  suit  be  brought  for  that  pur- 
pose"? Those  who  advocate  the  construction 
Just  stated  might  respond  to  the  question 
that  section  2,  c.  74,  declares  that  "every 
transfer  or  charge  which  is  not  upon  consider- 
ation deemed  valuable  in  law  shall  be  void 
as  to  creditors  whose  debts  shall  have  been 
contracted  at  the  time  it  was  made."  They 
may  say  that  section  2  deals  with  a  dlfFerent 
class  of  transfers  from  those  dealt  with  by 
section  1 ;  that  section  2  brands  as  void  only 
those  transfers  that  are  simply  voluntary  and 
condemns  them  only  because  voluntary ;  that 
it  refers  only  to  those  transfers  not  tainted 
by  fraudulent  intent  either  in  grantor  or 
grantee,  but  those  made  in  innocence  on  the 
part  of  both  parties.  They  might  say  that 
section  1  has  one  office  to  perform,  and  sec* 
tion  2  a  different  office.  The  one  condenms 
aU  fraudulent  deeds,  including  voluntary 
deeds,  though  the  fraudulent  intent  move 
only  the  grantor.  The  other  condemns  deeds 
wholly  free  from  fraudulent  intent  on  the 
part  of  both  parties.  They  might  argue  that, 
when  section  14  of  chapter  104  gives  the  lim- 
itation to  suits  to  set  aside  a  transfer  not  on 
consideration  deemed  valuable  in  law,  it 
means  those  transfers  mentioned  in  section  2, 
c.  74,  and  that  this  is  shown,  not  only  by  the 
description  of  the  transfer  as  being  "not 
upon  consideration  deemed  valuable  in  law," 
found  in  both  sections,  but  also  because  sec- 
tion 14  declares  that  no  conveyance  '*whlch 
is  not  on  consideration  deemed  valuable  in 
law  shall  be  avoided  ♦  ♦  ♦  for  that 
cause  only,  unless  within  five  years."  Those 
words  "for  that  cause  only" — ^that  is,  because 
on  consideration  not  valuable — show  that  the 
limitation  is  intended  to  apply  only  to  deeds 
avoided  by  the  statute  simply  and  only  be- 
cause voluntary. 

The  other  theory  or  construction  is  that 
section  1  applies  to  or  includes  a  voluntary 
conveyance  made  with  fraudulent  intent  on 
the  part  of  the  grantor,  and  that  section  14 
gives  a  limitation  of  five  years  protecting 
every  voluntary  conveyance,  fraudulent  or 
not  fraudulent  It  says  that  a  transfer  by 
a  grantor  intending  fraud,  where  there  is 
no  valuable  consideration,  is  just  as  much 
a  voluntary  conveyance  as  where  both  par- 
ties are  innocent  of  fraud,  and  that  this 
statute  of  limitation  was  meant  to  protect 
the  innocent  grantee,  and  him  alone,  and 
could  not  have  been  Intended  to  protect  the 
fraudulent  grantor,  because  he  has  nothing 
to  be  protected.  It  says  that  it  is  this  sec- 
tion 14  that  rules,  and  operates  to  deny  the 
application  of  the  principles  laid  down  in 
the  quotation  above  from  Bump.  What  dif- 
ference whether  there  is  or  is  not  notice  of 
fraud?  Upon  mature  consideration  I  think 
the  first  construction  is  sound*  and  so  think 
some  other  members  of  the  court ;  but  Scraggs 
V.  Hill,  48  W.  Va.  162,  27  a  B.  310,  has 


given  a  different  construction  to  the  statute, 
and,  this  construction  having  stood  for  years 
without  legislative  Intervention,  we  will  adhere 
to  it  McOue  V.  McCue^  41  W.  Va.  151,  23  S. 
B.  689,  holds  the  same  as  the  Scraggs  Case. 
It  admits  (on  page  156  of  41  W.  Va.,  page 
690  of  23  S.  B.)  that  the  voluntary  convey- 
ance is,  under  section  2,  conclusively  fraudu- 
lent, whether  the  grantee  had  notice  or 
not;  that  means  for  five  years.  After  five 
years,  the  syllabus  says,  there  must  be  fraud 
in  fact;  that  Is,  in  both  parties,  because  the 
opinion  (page  159  of  41  W.  Va.,  page  692 
of  23  S.  E.)  says:  "Unless  notice  of  the 
debtor's  actual  fraudulent  intent,  if  any,  of 
his  dishonest  intention,  or  complicily  therein, 
be  in  some  way  brought  home  to  the  wife, 
the  creditor  may  no  longer  go  against  this 
land  of  the  wife.  The  lawmakers  give  the 
creditor  a  plain  and  sure  remedy,  but  upon 
the  express  condition  that  he  brings  his  suit 
within  five  years  before  the  grantee  became 
a  quasi  purchaser  for  value."  To  hold  other- 
wise than  as  we  do,  we  must  overrule  both 
the  Scraggs  and  the  McCue  Oases,  which  we 
hesitate  to  do,  especially  as  the  court  is 
divided  three  to  two. 

The  argument  is  made  that  as  the  Judg- 
ment creditor  died  after  Judgment,  and  it 
does  not  appear  to  have  been  revived  in  the 
name  of  his  administrator,  its  lien  has 
ceased.  It  is  not  necessary  to  hold  that  this 
is  a  lien  for  the  purposes  of  this  case.  A 
general  debt  would  do  Just  as  well.  But 
very  plainly  a  Judgment  lien  on  land  does  not 
cease  to  be  such  because  of  the  death  of  its 
owner,  because  section  5,  c  139,  Ck)de  1899, 
makes  it  an  absolute  lien.  The  Judgment  is 
a  lien  by  mere  force  of  the  statute.  When 
once  it  fastens  on  the  land,  it  sticks  to  it 
notwithstanding  the  death  of  either  party, 
and  mar  be  enforced  in  equity  without  re- 
vival; revival  being  necessary  only  for  the 
purpose  of  issuing  execution.  The  lien  does 
not  come  from  an  execution.  It  is  not  a  part 
of  the  action  in  which  the  Judgment  was 
rendered.  It  comes  from  the  statute,  and 
may  be  enforced  always  in  equity  under 
section  7.  Maxwell  v.  Leeson,  60  W.  Va.  861, 
40  S.  B.  420,  88  Am.  St  Rep.  876;  Burbridge 
V.  Higgins,  6  Grat  120;  Taylor  v.  Spindle, 
2  Grat  44;  James  v.  Life,  92  Va.  702,  24  S. 
B.  276 ;  Black  on  Judgments,  S  467. 

The  point  is  made  that,  when  the  circuit 
court  found  that  the  Ruffner  lots  were  not 
liable,  that  instant  the  Kanawha  circuit 
court  lost  Jurisdiction  and  could  not  decree 
against  the  Boone  land.  This  is  rested  on 
chapter  123,  §  1,  Ck>de  1899,  saying  that  a 
suit  to  subject  land  to  a  debt  must  be  brought 
in  the  county  where  the  land  is.  Plainly 
there  is  nothing  in  this  point  The  bill 
proceeds  against  both  tracts.  They  both  are 
parts  of  the  subject-matter  of  the  suit,  both 
enter  into  the  Jurisdiction,  one  being  in 
Kanawha  county,  thus  giving  lawful  Juris- 
diction in  that  county,  and  the  fact  that  one 
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property  could  not  because  of  want  of  eyi- 
dence,  be  made  liable,  did  not  oust  the 
jurisdiction  once  acquired.  Having  juris- 
diction for  one  purpose,  the  court  gives  full 
relief  upon  all  matter  of  the  suit  Besides, 
haying  jurisdiction,  it  has  power  to  sell  land 
in  any  county  by  the  letter  of  section  1, 
c.  132.  For  the  reason  that  the  suit  was  not 
begun  within  five  years  after  the  deed  for 
the  Boone  land,  and  is  barred  as  a  suit  to 
set  aside  a  deed  merely  voluntary,  we  can- 
not hold  it  liable,  for  want  of  allegation  and 
evidence  of  notice  by  Mrs.  Reynolds  of  the 
alleged  fraudulent  intent  of  her  husband. 
This  prevents  charging  the  land  on  the 
ground  of  actual  fraudulent  intent  As  to 
the  Ruffner  lots,  upon  the  evidence  we  con- 
clude that  they  were  not  purchased  with  the 
means  of  the  husband. 

We  are  asked  to  remand  the  case  to  allow 
amendment  of  the  bill.  To  allow  this  it 
must  appear  from  the  proof  that  a  case  ex- 
ists which,  on  a  bill  charging  Mrs.  Reynolds 
with  knowledge  or  participation  in  the  fraud, 
could  be  sustained.  Lamb  v.  Cecil,  25  W. 
Va.  288.  But  the  proof  does  not  show  that 
Mrs.  Reynolds  knew  of  her  husband's  in-, 
debtedness  to  the  plaintiff— does  not  fix  guilt 
upon  her.  We  cannot  guess  that  such  evi- 
dence exists,  so  that  upon  amendment  of  the 
bill  it  would  be  sustained  by  evidence.  We 
cannot  remand  to  let  the  plaintiff  hunt  up 
new  evidence. 

Therefore  we  reverse  the  decree  and  dis- 
miss the  bilL 


(U9  N.  O.  642) 

8TATB  V.   HOLIiOMAN. 

(Supreme  Court  of  North  Carolina.    Dec   12, 
1905.) 

1.  HlOHWATB— USS— RBGX7I.ATI0N— NonOB. 

Laws  1005,  p.  292,  c.  259,  requires  persons 
desiring  to  use  the  highways  of  certain  towns 
for  heavy  hauling  to  procure  a  license  on  pay- 
ment of  $15  per  wagon;  and  section  23  (page 
298)  provides  that  section  17  (page  297),  mak- 
ing it  a  crime  for  any  person  to  use  the  roads 
for  heavy  hauling  without  such  license,  shall 
not  be  enforced  in  any  township,  unless  a 
majority  of  the  members  of  the  board  of  super- 
visors of  the  township  shall  vote  to  enforce 
the  same.  HM  that,  where  the  board  of 
supervisors  of  a  township  voted  to  enforce  the 
provisions  of  the  act,  it  was  no  defense  to  a 
prosecution  against  a  person  for  violating  the 
same  that  no  written  notice  of  the  action  of  the 
board  had  been  served  on  him. 

2.  Same— Statutes— Validitt. 

Laws  1905,  p.  292,  c.  259,  provides  that 
persons  desiring  to  use  a  public  road  for  heavy 
hauling  shall  procure  a  license  and  pav  an 
annual  vehicle  license  fee  of  $15,  which  should 
be  placed  to  the  credit  of  the  board  of  super- 
visors of  the  township,  to  be  used  as  other  funds 
of  the  township,  and  declares  that  any  person 
violating  the  same  shall  be  guilty  of  a  crime, 
the  penalties  for  which  shall  be  used  for  the  bene- 
fit of  the  road  fund  of  the  townsliip.  Section  12 
authorises  the  levy  of  a  county  tax  for  road  pur- 
poses to  be  used  in  the  township  from  which  it 
is  derived,  and  section  17  declares  that  the  act 
shall  not  be  enforced  in  any  township,  unless 
a  majority  of  the  members  of  the   board  of 


supervisors  shall  vote  to  enforce  the  same. 
Held,  that  such  act  was  a  valid  exercise  of  the 
power  of  the  Legislature  to  prescribe  by  what 
methods  the  roads  should  be  used,  worked,  and 
kept  in  repair. 

Appeal  from  Superior  Court,  Hertford 
County;  Peebles,  Judge. 

Luther  Holloman  was  charged  with  vio- 
lating Laws  1905,  p.  292,  c  259,  regulating 
the  use  of  public  roads,  and  from  an  order 
adjudging  him  not  guilty  the  state  appeals. 
Reversed. 

The  Attorn^  General,  for  the  State. 

CLARK,  Ol  J.  The  General  Assembly 
(Laws  1905,  p.  292,  a  259)  prescribed  a  care- 
fully drawn  method  for  working  the  public 
roads  In  Hertford  county.  Section  17  (page 
297)  thereof  provides  **that  any  person,  firm 
or  corporation  desiring  to  use  any  of  the 
public  roads  of  a  township  for  carrying  on 
his  or  its  business  of  hauling  mill  logs  or 
timber  or  other  heavy  material  with  log 
wagons,  log  carts  or  other  heavy  vehicles 
shall  first  obtain  a  license  for  this  purpose 
from  the  board  of  supervisors  of  the  town- 
ship in  which  he  or  they  may  desire  to  oper- 
ate and  make  use  of  the  roads  by  paying  an 
annual  license  tax  of  fifteen  dollars  for  each 
wagon  or  cart  or  vehicle  of  the  kind  above 
described  to  be  used,  which  tax  shall  be  paid 
to  the  treasurer  of  the  board  fund  and  placed 
to  the  credit  of  the  board  of  supervisors  of 
the  township,  to  be  used  by  the  board  ad  other 
funds  for  said  township.  Any  person  vio- 
lating this  section  shall  be  goilty  of  a  crime 
and  liable  to  a  penally  of  fifty  dollars  to  be 
recovered  in  an  action  by  the  board  of  super- 
visors of  roads  of  the  township  where  the 
offense  took  place,  for  the  benefit  of  the  road 
fund  of  that  township."  And  section  23 
(page  29^  provides  ''that  section  17  of  this 
act  shall  not  be  enforced  in  any  township 
unless  a  majority  of  the  members  of  the  board 
of  supervisors  of  that  township  shall  vote 
to  enforce  the  same."  Section  12  (page  296) 
authorizes  the  levy  by  the  county  commis- 
sioners of  a  county  tax  on  property  fbr  road 
purposes,  such  tax  to  be  used  in  the  town- 
ship from  which  it  is  derived;  and  section 
24  (page  298)  provides  that  one-half  the  net 
proceeds  of  all  dispensaries  for  the  sale  of 
liquor  in  the  county  shall  be  apportioned  per 
capita  among  the  several  townships  and  used 
by  the  board  of  road  supervisors  of  each 
township,  to  be  used  solely  for  repairing  the 
public  roads  therein. 

The  special  verdict  finds  that  the  majority 
of  the  justices  of  Murfreesboro  township,  on 
June  3,  1905,  under  authority  of  section  23 
of  said  act,  adopted  the  provisions  of  section 
17  above  set  out,  and  imposed  the  license  tax 
of  $15  upon  all  persons  or  corporations  using 
the  roads  of  said  township  for  carrying  on 
their  business  of  hauling  mill  logs  or  timber 
or  other  heavy  material  with  log  wagons, 
log  carts,  and  other  heavy  vehicles,  and  that 
the  defendant  had  verbal  notice^  both  from 
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a  justice  of  the  peace  and  member  of  the 
board  of  road  superyisors  of  said  township, 
and  also  from  the  secretary  of  said  board, 
of  such  action,  and  that  the  law  was  in  force 
requiring  a  license  tax  of  $16;  but  the  de- 
fendant nevertheless  continued  the  business 
of  hauling  logs  oyer  the  public  roads  in  said 
township  with  log  wagon  and  team  after 
haying  received  the  verbal  notices  aforesaid, 
without  taking  out  license  or  paying  the  li- 
cense tax,  until  later,  upon  receiving  written 
notice  that  the  board  had  refused  to  rescind 
the  order,  he  discontinued  using  the  public 
roads  for  hauling  logs  with  log  wagons.  As 
the  law  did  not  require  written  notice  of  the 
action  of  the  board  under  section  23,  the  de- 
fendant cannot  avail  liimself  of  the  fact  that 
no  written  notice  was  served  upon  hiuL .  The 
special  verdict  finds  that  he  had  notice  that 
the  law  had  been  put  in  force  in  said  town- 
ship by  virtue  of  the  authority  conferred  by 
section  23  of  the  act,  above  set  out  The 
public  roads  are  for  ordinary  use,  and  it  is 
common  knowledge  that,  when  used  by  heavy 
vehicles  hauling  heavy  logs  and  timber  over 
them,  the  roads  are  cut  up,  and  require  an 
extraordinary  expenditure  to  be  kept  in  order. 
The  general  public  might  well  complain  at 
being  called  upon  to  bear  this  additional  ex- 
pense for  the  profit  of  lumber  companies 
using  the  road,  not  for  ordinary  travel  and 
usage,  but  for  their  individual  benefit,  not 
as  members  of  the  community,  but  in  the 
prosecution  of  a'iQ>ecial  and  usually  tempo- 
rary, but  profitable,  business. 

That  the  General  Assembly  can  provide  a 
special  road  law  and  method  of  working  the 
public  roads  for  a  county  or  several  countieB, 
or  a  township  or  other  locality,  and  make  the 
ad<^tlon  of  such  system  depend  upon  the 
acceptance  or  rejection  thereof  by  the  peo- 
ple or  the  landholders  (as  with  "no  fence" 
laws),  or  by  the  oflldal  boards  of  such  county, 
township,  or  locality,  is  well  settled.  This 
Is  the  flexible  "local  option"  system  which 
gives  the  greatest  freedom  of  local  self-gov- 
ernment, and  has  been  applied  already  to  the 
sale  of  liquor,  to  fence  laws,  to  the  sale  of 
seed  cotton,  to  cattle  running  at  large,  to  vari- 
ations In  the  methods  of  electing  town  com- 
missioners and  in  the  mode  of  selection  of  coun- 
ty commissioners,  to  local  provisions  for  pub- 
lic schools,  to  dispensaries,  to  close  season  for 
game,  to  this  very  matter  of  working  the  pub- 
lic roads,  and  in  many  other  instances.  State 
V.  Sharp,  126  N.  0.  632,  84  8.  B.  264,  74  Am. 
St  Rep.  663,  and  cases  there  cited.  This 
license  tax  Is  simply  a  mode  of  regulating 
the  use  of  the  public  roads  and  requiring  that 
those  desirous  of  using  them  for  extraordi- 
nary purposes,  as  hauling  heavy  lumber  and 
logs  over  the  roads  in  unusually  heavy  vehi- 
cles, shall  not  do  so  without  taking  out  a 
license  for  such  unusual  and  extraordinary  and 
injurious  use  of  the  public  highway,  and 
paying  a  license  tax  for  the  privilege.  This 
statute  prescribes  that  the  license  tax  shall 
be  **placed  to  the  credit  of  the  board  of  super- 


visors of  the  township,  to  be  used  by  the 
board  as  other  funds  for  said  township."  As 
all  the  funds  of  each  board  of  road  supervis- 
ors are  to  be  used  "solely  for  road  purposes 
In  its  township,"  the  evident  purpose  Is  to  use 
these  license  taxes  to  make  good  the  extra 
cost  of  road  maintenance  entailed  by  the  use 
of  the  public  road  by  heavy  vehicles  in  haul- 
ing heavy  logs  and  timber  by  these  lumber 
companies  and  others.  In  State  v.  Yopp, 
07  N.  G.  477,  2  a  B.  468,  2  Am.  St  Rep. 
806,  it  was  held  that  "the  Legislature  has 
complete  power  to  regulate  the  highways  In 
the  state,  and  may  prescribe  what  vehicles 
may  be  used  on  them,  with  a  view  to  the  safe- 
ty of  passengers  over  them  and  the  preserva- 
tion of  the  roads."  This  power  may  be  con- 
ferred upon  local  governing  agencies.  Blli- 
ott,  R.  &  S.  (2d  Ed.)  S  424;  State  v.  Sum- 
merfield,  107  N.  C.  896,  12  S.  B.  114.  And  its 
being  put  into  effect  can  be  made  dependent 
upon  the  action  of  the  board  of  supervisors. 
State  V.  Barringer,  110  N.  G.  626,  14  S.  E. 
781;  State  v.  Ghambers,  08  N.  G.  600.  This 
statute  deprives  no  citizen  of  any  right  to 
use  the  highway.  It  does  not  restrain  trade, 
nor  Is  it  oppressive.  Heavily  loaded  vehicles 
cut  up  and  Injure  the  public  road,  and  a  rea- 
sonable license  tax,  the  proceeds  of  which 
are  appropriated  to  repairing  the  damage 
thus  produced,  is  exceedingly  equitable. 

The  method  of  providing  for  working  and 
keeping  in  repair  the  public  roads  is  a  mat- 
ter solely  for  the  legislative  department 
The  old  system  of  working  the  roads  by  con- 
scription of  labor  was  exceedingly  inequitable, 
because  it  threw  the  cost  of  road  maintenance 
upon  those  deriving  the  least  benefit  there- 
from, the  laboring  element  This  system  was 
handed  down  to  us  by  our  British  forefathers, 
In  whose  jgovernment  that  class  had  small 
voice,  if  any,  in  the  adjustment  of  public 
burdens.  It  was  a  part  of  the  "trinoda  ne- 
cessltas"  under  the  Roman  law,  and  in 
France,  where  that  system  of  working  the 
roads  was  known  as  "corv^es,"  it  wa^  one  of 
the  great  grievances  which  found  utterance 
in  the  great  French  Revolution  and  was 
swept  away.  State  v.  Govington,  126  N.  G. 
644,  34  S.  E.  272.  The  change  to  working 
the  roads  by  taxation  has  been  complete  in 
most  civilized  countries,  but  has  been  slower 
in  this  state  than  in  most  This  is  fairer 
than  working  by  compulsory  labor,  but  is 
far  from  being  entirely  equitable,  since  the 
taxable  property  of  Individuals  rarely  bears 
direct  proportion  to  the  benefits  received  from 
the  use  of  the  public  roads.  An  ideal  tax 
probably  would  be  one  proportioned  to  the 
benefits  received  by  each,  but  this  would  be 
evidently  impracticable.  The  license  tax 
here  Imposed  for  raising  a  fund  to  be  paid 
by  those  making  extraordinary  use  of  the 
roadways,  to  be  applied  to  repairing  the  ex- 
tra wear  and  tear  of  the  roads  caused  there- 
by, is  an  approximation  to  the  just  rule  of 
taxation  for  roads  in  proportion  to  benefits 
received.    In  many  other  states  there  has 
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been  Bimilar  leglslatioD,  which  has  been  up- 
held by  the  courts.  The  cases  presenting  the 
question  are  mostly  those  In  which  there  has 
been  an  abatement  of  the  road  tax  In  con- 
sideration of  the  use  of  broad  tires,  an  abate- 
ment granted  by  reason  of  the  lessened  wear 
and  tear  of  the  roads  when  those  are  used. 
People  V.  James,  16  Hun,  426;  Utica  v. 
Blakeslee,  46  How.  Prac.  165;  Gartside  ▼. 
East  St  Louis,  43  111.  47;  Oity  of  St  Louis  ▼. 
Green,  70  Mo.  562;  Brooklyn  v.  Breslln,  57 
N.  Y.  591;  Nagle  v.  Augusta,  5  Ga.  546;  CJom. 
Y.  Mullhall,  162  Mass.  496,  39  N.  B.  183,  44 
Am.  St  Rep.  387;  Harrison  v.  Elgin,  53  111. 
App.  452;    and  others. 

It  is  for  the  legislative  department  to  pre- 
scribe by  what  methods  the  roads  shall  be 
worked  and  kept  in  repair — whether  by  labor, 
by  taxation  on  property,  or  by  funds  raised 
from  license  taxes,  or  by  a  mixture  of  two 
or  more  of  these  methods;  and  this  may  vary 
in  different  counties  and  localities  to  meet 
the  wishes  of  the  people  of  each,  and  can  be 
changed  by  subsequent  Legislatures.  This 
matter  has  been  fully  discussed  in  State  y. 
Sharp,  125  N.  O.  632,  634,  34  S.  E.  264,  74  Am. 
St  Rep.  663.  Under  this  statute  the  state 
prosecutes  for  the  misdemeanor,  and  the 
board  of  supervisors  can  sue  for  the  penalty. 
State  V.  Parker,  91  N.  O.  650;  State  v.  Blood- 
worth,  94  N.  C.  918;  State  v.  Taylor,  133  N. 

0.  755,  46  S.  E.  5;  School  Directors  v.  Ashe- 
ville,  137  N.  C.  510,  50  S.  E.  279. 

Upon  the  special  verdict  the  court  should 
have  instructed  the  jury  to  find  the  defend- 
ant guilty. 

Reversed. 

a40  N.  C.  8S) 

BALL  &  SHEPPARD  v.  PAQUIN  et  nx. 

(Supreme  Court  of  North  Oarolina.    Nov.  28, 
1005.) 

1.  Plbadino— General  Demttbbbb. 

A  demurrer  not  specifying  wherein  the  com- 
plaint fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action  is  general,  and  not  allowable. 

[Ed.  Note. — For  cases  in  point  see  vol.  39, 
Cent  Dig.  Pleading,  S§  475,  477.] 

2.  Httsband  and  Wife  ~  Action  Against 
Wife— Pleading— Defense  of  Govebtubb 
— Demubbeb. 

A  demurrer  on  the  ground  that  defendant 
was  a  mai'ried  woman  u  properly  overruled, 
where  her  coverture  does  not  appear  in  the  com- 
plaint 
8.  Same— CoNTBAOTS. 

Under  Const  art  10,  S  6,  providing  that 
the  property,  real  or  personal,  of  a  married 
woman,  whether  acquired  before  or  after  mar- 
riage shall  remain  her  sole  and  separate  estate, 
and  Code,  §  1826,  providing  that  no  woman 
during  coverture  shall  be  capable  of  making  any 
contract  to  affect  her  real  or  personal  estate, 
except  for  her  necessary  personal  expenses,  etc., 
without  the  written  consent  of  her  husband,  a 
contract  of  a  married  woman,  admittedly  for 
the  improvement  of  her  separate  real  estate, 
assented  to  by  her  husband,  and  where  she  was 
privately  examined  apart  from  her  husband,  is 
binding  on  her  separate  real  estate. 
4.  Same— Mechanic's  Lien— Enfobgembnt. 

Under  Const  art  10,  §  0,  providing  that 
the  property,  real  and  personal,  of  a  married 


woman,  whether  acquired  before  or  after  mar- 
riage, shall  remain  her  separate  estate ;  section 
3,  relating  to  the  homestead  exemption ;  Code, 
S  1S26,  providing  that  no  married  woman  dur- 
ing coverture  shall  make  any  contract  to  affect 
her  real  or  personal  estate  without  the  written 
consent  of  her  husband;  section  1781,  subject- 
ing all  buildings  to  liens  for  work  and  materials 
furnished  in  their  construction;  and  Acts  1901 
p.  859,  c  617,  expressly  extending  the  lien  law 
to  the  property  of  married  women — a  lien  may 
be  enforced  on  the  separate  property  of  a 
married  woman  for  work  and  material  furnished 
under  a  contract  for  its  improvement  executed 
with  her  husband's  consent,  and  where  she  was 
examined  apart  from  her  husband. 

Appeal  from  Superior  Court,  Buncombe 
County;  Justice,  Judge. 

Action  by  Ball  &  Sheppard  against  Paul 
Paquin  and  wife  to  enforce  a  mechanic's  lien 
on  tBe  separate  property  of  the  wife  under  a 
contract  for  its  improvement  From  a  Judg- 
ment for  the  plaintiffs,  defendants  appeal. 
Affirmed. 

The  plaintiffs  allege  that  the  feme  defend- 
ant, Hannah  B.  Paquin,  was  on  or  before 
October  15,  1900,  the  owner  of  a  lot  in  the 
dty  of  Asheville  on  Haywood  street  known 
as  the  '*CoflLn  Lot";  that  she  and  the  male 
defendant  had  begun  the  erection  of  a  house 
on  the  lot  to  be  used  as  a  residence,  to  be 
fitted  up  with  lavatories  and  equipped  with  a 
steam-heating  apparatus  and  a  number  of 
tubs  for  both  hot  and  cold  baths;  that  said 
residence  is  known  as  "The  Halthenon": 
that  on  the  15th  October,  1900,  the  defend- 
ants entered  into  a  contract  with  the  plain- 
tiffs, whereby  the  plaintiffs  were  to  complete 
certain  plumbing  in  the  building.  The  terms 
upon  which  the  work  was  to  be  d<«e  are  set 
forth,  and  the  defendants  "agree  that  upon 
completion  of  the  work  in  a  good  workman- 
like condition,  they  will  pay  to  the  said  par- 
ties of  the  second  part  the  contract  price  tor 
the  same,  as  hereinbefore  set  forth."  The 
plaintiffs  were  permitted  to  amend  in  this 
court  by  alleging  that  said  contract  was  in 
writing  and  was  executed  according  to  law, 
and  that  a  charge  and  lien  were  created 
thereby  on  the  land  upon  which  the  building 
was  being  erected.  They  allege  that  the 
work  was  performed  and  the  materials  fur- 
nished by  them  in  accordance  with  the  ccm- 
tract;  that  defendants  made  payments  on 
the  contract  price,  leaving  due  thereon  at 
the  time  this  action  was  instituted  the  sum 
of  $1,337.04;  that  prior  to  the  commence- 
ment of  this  action,  the  plaintiffs  filed  a 
lien  on  the  lot  and  building,  in  the  office  of 
the  clerk  of  the  superior  court  in  accordance 
with  the  Constitution  and  laws  of  the  state, 
a  copy  of  the  lien  is  attached  to  the  com- 
plaint They  demanded  judgment  for  the 
balance  due  and  the  enforcement  of  the  lien. 

Defendants  answered,  saying  that  they  had 
no  knowledge  or  information  sufficient  ta 
form  a  belief  as  to  the  allegation  in  regard 
to  the  partnership  of  plaintiffs;  that  the 
male  defendant  had  no  interest  In  the  real 
estate  other  than  as  husband  of  the  feme  de- 
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fendant  They  deny  the  other  material  al- 
leg^atioDs  of  the  complaint,  and  for  a  further 
defense  say  that  the  defendant  Paul  B. 
Paquin  entered  into  the  contract  with  the 
plaintiffs  by  which  they  were  to  do  "the 
plumbing  on  the  building  which  was  being 
erected  on  the  property  of  the  defendant 
Hannah  B.  Paquin,  on  Haywood  street" 
They  allege  that  the  work  was  not  done  ac^ 
cording  to  the  contract,  and  that  by  reason 
of  the  failure  to  do  so  the  defendants  hare 
sustained  damage,  etc.,  demanding  Judgment 
against  the  plaintiffs  for  $443,  amount  over- 
paid, and  $1,000  damages  sustained  by  the 
defendants.  The  plaintiffs  filed  a  reply  to 
the  counterclaim.  The  pleadings  are  verified. 
The  defendants  upon  the  opening  of  the  cause 
demurred  ore  tenus  to  the  complaint  for  that 
it  did  not  set  forth  facts  sufllcient  to  con- 
stitute a  cause  of  action.  His  honor  reserved 
the  question  raised  by  the  demurrer,  and 
submitted  a  series  of  issues  to  the  jury  pre- 
senting the  controverted  questions  of  fact 
The  defendants  tendered  the  general  issues 
which  his  honor  declined  to  submit  and  they 
excepted.  The  jury  found  upon  the  issues 
that  the  plaintiffs  furnished,  after  October 
15,  1904,  material  and  labor  on  the  build- 
ing, the  cost  price  and  value  of  which  was 
$1,222.39 ;  and  that  the  defendants  were  en- 
titled to  recover  $50  on  their  counterclaim* 
From  a  judgment  on  the  verdict,  the  defend- 
ants appealed. 

Merrick  &  Barnard,  for  appellants.  Tuck- 
er &  Murphy,  for  appellees. 

CONNOR,  J.  (after  stating  the  facts).  The 
demurrer  is  general,  in  that  it  does  not 
specify  wherein  the  complaint  fails  to  state 
facts  sufllcient  to  constitute  a  cause  of  ac- 
tion. This,  under  the  Ck>de  practice,  is  not 
allowable.  His  honor  could  have  overruled  it 
for  that  cause.  Elam  v.  Barnes,  110  N.  O. 
73,  14  S.  E.  621.  We  assimae,  however,  that 
the  real  ground  of  the  demurrer  was  that  the 
feme  defendant  was  a  married  woman.  Ba- 
ker V.  Garrls,  108  N.  0.  218,  13  S.  E.  2.  The 
difficulty  encountered  by  the  defendant  is 
that  it  does  not  appear,  on  the  face  of  the 
complaint  that  she  was  a  married  woman 
at  the  date  of  the  contract  or  the  commence- 
ment of  the  action.  The  pleaders  appear  to 
have  carefully  avoided  this  allegation.  His 
honor  properly  overruled  the  demurrer. 

The  feme  defendant  does  not  plead  her 
coverture,  nor  does  it  appear  by  the  answer 
that  she  is  covert  except  that  the  male  de- 
fendant Informs  the  court  that  nothing  can 
be  made  out  of  him  because  he  has  no  in- 
terest in  the  dwelling  house  and  lot,  save  as 
the  husband  of  the  feme  defendant  He 
says,  however,  that  he  alone  contracted  for 
the  work  on  the  house  which  the  written 
contract  declares  was  being  erected,  "by  the 
said  Hannah  B.  Paquin."  How  all  of  this 
is  we  do  not  know,  except  as  the  jury  have 
found.  The  plaintiffs  put  the  contract  of 
October  15th  in  evidence  by  which  it  appears 


that  they  had  theretofore  furnished  some 
material,  and  done  some  work  for  the  defend- 
ants on  the  dwelling  on  the  lot  of  the  feme 
defendant  "in  the  city  of  Asheville  on  Hay- 
wood street  known  as  the  'Coffin  Lot,"* 
being  erected  by  the  said  Hannah  B.  Paquin. 
The  terms  upon  which  the  balance  of  the 
work  is  to  l)e  done  and  material  furnished 
are  set  forth,  and  the  defendants  promise 
to  pay  promptly  the  amount  due  on  the  con- 
tract It  is  signed  by  the  defendants,  ac- 
knowledged by  them,  and  the  private  ex- 
amination of  the  feme  defendant  taken  and 
certified  by  a  notary  public  in  the  manner 
and  form  prescribed  for  executing  deeds  of 
conveyance  of  real  estate.  The  jury  have 
found  that  there  is  due  the  plaintiff  for  ma- 
terial furnished  and  work  done  on  the  dwell- 
ing, since  the  execution  of  the  contract  the 
sum  of  $1,337.  In  this  court  the  plaintiffs 
were  permitted  to  amend  the  complaint  to 
correspond  wfth  the  proof. 

The  defendants  contend  that  they  may 
have,  use,  and  enjoy  the  labor  and  material 
furnished,  by  which  the  dwelling  is  sup- 
plied with  lavatories,  hot  and  cold  baths, 
and  pay  nothing  for  it ;  that  the  right  to  do 
all  of  this  is  secured  to  them  by  the  Constitu- 
tion and  laws  of  this  state,  because  the  prop- 
erty is  the  separate  estate  of  the  feme  de- 
fendant If  this  contention  is  correct  it 
would  seem  that  our  Constitution  and  laws 
are  sadly  in  need  of  radical  amendment 
The  appeal  renders  it  necessary  to  examine 
the  statutory  law  and  decisions  of  this  court 
relied  upon  to  sustain  the  defendant's  excep- 
tion to  the .  judgment  It  would  serve  no 
good  purpose  to  review  the  numerous  cases 
which  have  been  before  this  court  in  which 
creditors  have  endeavored  to  collect  debts 
from  married  women.  The  construction  of 
the  Constitution  and  laws  has  received  the 
most  anxious  and  careful  consideration  of  the 
judges  who  have  sat  upon  this  bench.  We 
find  that  the  same  effort  has  been  made  in 
England,  and  in  many  of  the  states  of  the 
Union,  to  break  away  from  the  common-law 
conception  of  the  status  of  married  women, 
in  regard  to  their  property  rights  and  con- 
tractual capacity.  An  interesting  history  of 
the  course  of  parliamentary  and  judicial 
thought  and  action  <m  the  subject  is  given 
by  Professor  Dicey  in  "Law  and  Opinion 
in  England,"  368;  Pomeroy's  Eq.  (3d  Ed.) 
S  1098  et  seq.  Mr.  Bishop  (volume  1,  S  847) 
says:  "That  since  the  confusion  of  tongues 
in  the  Tower  of  Babel,  there  has  been  noth- 
ing more  noteworthy  in  the  same  line  than 
the  discordant  and  ever  shifting  utterances 
of  the  judicial  mind  on  the  subject **  Flaum 
V.  Wallace,  103  N.  C.  306,  9  S.  a  567.  It  is 
but  natural,  and  not  to  be  regretted,  that 
under  our  system  of  jurisprudence.  In  which, 
by  the  operation  of  the  three  agencies,  legal 
fiction,  equity,  and  legislation,  the  law  is 
brought  into  harmony  with  society  (Maine, 
Anc.  Law),  the  movement  Is  slow,  and  at 
times  unsatisfactory.    In  no  coxirt  in  thia 
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country  was  the  common-law  conception  of 
the  marital  relation  with  all  of  Its  Incidents 
more  clearly  and  tenaciously  retained  than 
ours.  Prior  to  1848  we^flnd  no  statute  inter- 
fering with  or  limiting  the  common-law  right 
and  power  of  the  husband  over  his  wife's 
property.  In  respect  to  dower,  the  law  was 
so  changed  that  the  husband  could  sell  his 
land  without  her  consent  and  deprive  her  of 
*'her  third.*'  This  was  changed  by  the  act 
of  1866-67,  and  dower  as  at  conmion  law 
restored.  It  is  th^efore  not  unnatural  that 
when,  by  the  Ck)nstitution  of  1868,  an  entire- 
ly new  theory  was  adopted  by  which  it  is 
declared  that  "the  real  and  personal  proper- 
ty of  any  female  in  this  state  acquired  before 
marriage,  and  all  property,  real  and  person- 
al, to  which  she  may  after  marriage  become 
in  any  manner  entitled,  shall  be  and  remain 
the  sole  and  separate  estate  and  property 
of  such  female,"  etc.  (Const,  art  10,  $  6), 
the  court  should  have  moved  with  caution  in 
giving  it  operation. 

It  would  seem  that  this  language  carries 
with  it,  as  an  essential  attribute  of  owner- 
ship of  the  wife,  the  power  to  deal  with  and 
make  contracts  in  regard  to  such  property, 
except  as  expressly  restricted  by  the  same 
instrument,  as  a  feme  sole.  This  was  clearly 
intimated  in  Withers  v.  Sparrow,  66  N.  O. 
129.  That  expression  was  doubtless  taken  as 
an  indication  that  this  court  would  so  hold 
when  the  question  was  fairly  presented.  At 
the  session  of  1868-69  we  find  no  legislation 
upon  the  subject  of  married  women.  The  effect 
of  the  holding,  as  foreshadowed  in  Withers 
V.  Sparrow,  supra,  would  have  been  to  adopt 
the  English  and  New  York  doctrine,  by  which 
a  married  woman  could  contract  with  respect 
to  her  separate  estate  as  a  feme  sole.  At  the 
session  of  1871-72  (Acts  1871-72,  p.  328,  c. 
193)  an  act  was  passed  "concerning  mar- 
riages, marriage  settlements,  and  the  con- 
tracts of  married  women."  The  act  is  com- 
prehensive in  its  scope,  and  evidently  drawn 
with  care.  The  subject-matter,  as  published 
In  the  Public  Laws  of  1871-72,  is  classified 
under  "headings";  the  third  being,  "What 
Contracts  a  Married  Woman  may  Make  with 
Strangers."  Section  17,  p.  334  (being  section 
1826  of  the  Code).  "No  woman  during  her 
coverture  shall  be  capable  of  making  any 
contract  to  affect  the  real  or  personal  estate, 
except  for  her  necessary  personal  expenses 
or  the  support  of  her  family,  or  such  as  may  be 
necessary  in  order  to  pay  her  debts  existing 
before  marriage,  without  the  written  con- 
sent of  her  husband,  unless  she  be  a  free 
trader,  as  hereinafter  allowed."  It  would 
seem  that  the  Legislature  enacted  this  statute 
with  full  recognition  of  the  radical  change 
made  by  the  Constitution,  and  the  clear  sug- 
gestion by  the  court  that  the  power  to  con- 
tract, as  a  feme  sole,  was  conferred  as  a  nec- 
essary incident  to  the  power  to  own  property 
"as  if  unmarried."  It  was  not  supposed  that 
the  words  "devise"  and  "with  the  written  as- 
sent of  the  husband  convey,"  used  in  the  Con- 


stitution, referred  to  her  power  to  enter  into 
executory  contracts.  For  the  purpose  of 
throwing  around  her  the  protection  of  her 
husband's  counsel  and  advice,  the  Legislature 
declared  that,  with  certain  exceptions,  she 
should  not  contract  "without  the  written  as- 
sent of  her  husband."  In  the  absence  of  con- 
trolling decisions  to  the  contrary,  we  should 
unanimously  hold  that  she  could  make  all 
manner  of  contracts  with  the  written  assent 
of  her  husband,  and  that  for  breach  of  them 
her  property  was  liable  as  if  she  were  a  feme 
sole.  The  cases  which  came  to  this  court 
during  the  years  1868  to  1876  clearly  indicate 
that  such  was  the  construction  of  the  statute 
by  the  profession  and  laymen.  The  first  case 
is  Harris  v.  Jenkins  (1875)  72  N.  a  183. 
The  feme  plaintiff  signed  a  sheriff's  bond  as 
security  without  the  written  assent  of  the  hus- 
band. The  case  came  clearly  within  the  words 
of  the  act  of  1871-72,  and  the  court  did  not 
hesitate  to  hold  that  she  was  not  bound.  Pip- 
pen  V.  Wesson  (1876)  74  N.  O.  487,  presented 
the  question  for  the  first  time,  whether,  under 
the  Constitution  and  the  act  of  1871-72,  a 
married  woman  could,  with  the  written  as- 
sent of  her  husband,  enter  into  an  executory 
contract  for  breach  of  which  she  could  be 
sued  to  judgment,  and  her  property  sub- 
jected to  sale  under  final  process.  It  will  be 
noted  that  the  statute  uses  the  word  "om- 
tract"  There  is  no  suggestion  therein  of  any 
other  form  of  obligation  or  remedy  for  breach 
thereof.  This  court  held  that  no  power  to 
enter  into  an  executory  contract  was  confer- 
red by  the  institution  or  statute  on  a  mar- 
ried woman;  that  the  only  change  made  in 
her  contractual  capacity  was  that  her  sepa- 
rate estate,  formerly  called  her  equitable  sep- 
arate estate  and  property  secured  by  the  in- 
tervention of  a  trustee,  was  by  the  Constitu- 
tion made  her  statutory  separate  estate,  her 
husband  occupying  the  position  of  trustee; 
that  the  only  way  in  which  such  separate 
estate  or  property  could  be  subjected  to  her 
engagements,  even  with  the  written  assent  of 
her  husband,  was  by  a  specific  charge  or  by 
showing  a  beneficial  consideration;  and  that 
thereby  her  separate  estate  was  charged  with 
her  obligations,  not  upon  the  theory  that  she 
had  contracted  a  debt,  but  that  her  engage- 
ment, thus  made,  constituted  a  charge  which 
the  courts  of  equity  had  theretofore  enforced. 
It  is  not  our  purpose  to  do  more  than  soy 
that  this  decision  was  based  upon  the  view 
that  neither  the  Constitution  nor  the  statute 
enlarged  her  common-law  contractual  capac- 
ity, and  that  the  statute  was  disabling,  rather 
than  enabling  in  its  provisions,  except  as  to 
the  class  specified.  Whatever,  in  the  light  of 
thought  and  experience  of  SO  years,  may  be 
said  of  this  decision,  it  became  the  accepted 
law  of  this  state,  and  its  fundamental  prin- 
ciple with  modification,  has  been  followed.  A 
number  of  important  and  disturbing  results 
have  fiown  from  it  A  constant  struggle 
has  been  going  on  to  find  some  adjustment  of 
the  law  to  the  Inevitable  result  of  the  radical 
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change  made  by  the  Constitution.  Married 
women  to-day  are  the  owners  of  property,  both 
real  and  personal,  worth  millions  of  dollars. 
They  employ  tenants  and  croppers  and  cultl- 
Tate  thousands  of  farms,  engage  In  mer- 
chandise, conduct  hotel's,  boarding  houses  and 
almost  every  kind  of  business  suited  and 
sometimes  unsuited  to  their  mental  and  phys- 
ical capacity.  The  largest  possible  powers 
have  been  conferred  upon  them  In  respect  to 
the  control  of  their  property,  as  in  Manning 
T.  Manning,  79  N.  C.  203,  28  Am.  Rep.  324, 
and  many  other  cases.  It  has  been  found 
by  an  experience  of  80  years  that  the  most 
unexpected  and  often  startling  results  have 
c<Hne  from  this  condition.  As  a  matter  of 
everyday  experience,  we  know  that  a  very 
large  portion  of  the  industrial  and  commercial 
life  of  the  state  is  under  the  control  and 
subject  to  their  Judgment  and  opinion.  It 
Is  possible  that  nine-tenths  of  the  contracts 
entered  Into  by  them  are  not  enforceable  In 
the  courts.  In  Harvey  v.  Johnson,  133  N.  G. 
352,  45  8.  B.  044,  upon  a  review  of  and  in 
accordance  with  all  former  decisions,  this 
court  held  that  a  note  executed  by  husband 
and  wife,  charging  her  separate  estate,  is 
sufficient  to  bind  her  separate  personal  prop- 
erty; that.  In  the  absence  of  a  privy  exami- 
nation, it  did  not  bind  her  separate  real  es- 
tate. In  that  case  it  appeared  that  the  con- 
sideration enured  to  the  benefit  of  her  estate. 
In  Flaum  v.  Wallace,  supra,  such  a  note  was 
held  binding  on  her  separate  personal  estate, 
although  not  for  her  benefit  This  court  took 
one  step  forward  In  the  enfranchisement  of 
married  women  by  holding,  in  a  well-consider- 
ed opinion,  in  Vann  v.  Bdwards,  135  N.  C.  661, 
47  S.  E.  784,  67  L.  R,  A.  461,  that  the  re- 
striction upon  her  right  to  convey  her  land, 
requiring  the  written  assent  of  her  husband, 
did  not  apply  to  her  separate  personal  estate ; 
hence,  it  is  now  the  law  of  this  state  that  she 
can  sell  and  transfer  her  personal  property  as 
a  feme  sole.  It  is  unnecessary  to  make  fur- 
ther reference  to  the  numerous  decisions  of 
the  court  in  which  her  power  to  deal  with  her 
separate  personal  estate  Is  discussed.  Flaum 
V.  Wallace  and  Vann  v.  Edwards,  supra, 
settle  her  rights  in  this  respect 

It  is  said,  however,  that  a  different  prin- 
ciple obtains  when  it  is  sought  to  subject  her 
separate  real  estate  to  her  contractual  ob- 
ligations. While  expressions  had  been  used 
by  some  of  the  Judges  indicating  an  opinion 
that  she  could  do  so  only  by  a  contract  ex- 
ecuted with  the  formalities  prescribed  for 
the  conveyance  of  her  laud,  no  decision  was 
made  to  that  effect  until  1890,  when  the  ques- 
tion underwent  a  careful  and  thorough  con- 
sideration in  Farthing  v.  Shields,  106  N.  G. 
289, 10  S.  E.  998.  There,  Mr.  Justice  Shepherd, 
referring  to  Flaum  v.  Wallace,  said:  "We 
were  greatly  influenced  in  so  holding  because 
of  the  power  of  the  wife  to  absolutely  dispose 
of  her  statutory  separate  personal  estate  by 
the  simple  assent  of  her  husband,  and  we 
deemed  it  but  reasonable  that  if  she  could 


so  absolutely  dispose  of  such  property,  she 
might  exercise  the  lesser  power  of  charging 
it,  either  expressly  or  by  necessary  implica- 
tion. But  when  we  come  to  the  statutory 
separate  real  estate,  the  foregoing  reason 
falls,  because  under  our  statute  law  the  wife 
and  husband  cannot  dispose  of  such  property 
unless  the  former  has  been  privately  ex- 
amined, separate  and  apart  from  her  hus- 
band.*' The  learned  Justice  concludes  that 
the  power  to  charge  her  separate  estate  la 
measured  by  her  power  to  dispose  of  the 
same:  hence  if  she  had  expressly  charged 
the  debt  in  that  case  with  the  written  assent 
of  her  husband,  "it  would  have  been  of  no 
avail  without  privy  examination."  In  fur- 
ther discussing  the  law  he  says  that  the  lands 
of  a  married  woman  cannot  be  charged  by 
any  undertaking  on  her  part  "unless  it  be 
evidenced  by  deed  with  privy  examination.*' 
This,  for  the  reason  that  she  will  not  be 
permitted  to  do  indirectly  what  she  cannot 
do  direcUy.  Scott  v.  Battle,  85  N.  O.  184, 
39  Am.  Rep.  694.  Similar  expressions  are 
used  in  Thurber  v.  LaRoque,  105  N.  G.  301, 
11  S.  B.  460;  Williams  v.  Walker,  111  N.  G. 
604,  16  S.  E.  706;  Loan  Ass'n  v.  Black,  119 
N.  G.  327,  26  S.  E.  975;  Bank  v.  Fries,  121 
N.  0.  241,  28  S.  B.  350.  In  Weathers  v. 
Borders,  121  N.  G.  387,  28  S.  E.  524,  the  con- 
tract was  not  in  writing,  and  of  course 
there  was  no  privy  examination.  The  ex- 
pression that  she  could  only  charge  her  real 
estate  by  "a  regular  conveyance  executed 
as  required  by  the  statute,  etc.,"  was  not 
necessary  to  the  decision  of  the  case,  and, 
as  we  have  seen,  is  not  required  by  any 
decision  of  this  court  When  the  question 
came  directly  before  the  court,  it  was  said 
that  the  cases  did  not  hold  it  to  be  necessary 
that  a  mortgage  should  be  executed.  Bank 
V.  Ireland,  122  N.  G.  571,  29  S.  E.  835.  It 
will  be  found  in  all  these  cases  that  the  ques- 
tion whether  it  was  necessary  that  the  form 
of  the  contract  should  be  a  conveyance  was 
not  presented.  It  is  evident  that  the  judges 
were  referring  to  the  formalities  with  which 
such  contracts  should  be  executed.  In  Bank 
V.  Howell,  118  N.  G.  271,  23  S.  E.  1005,  it  is 
said  that  she  cannot  charge  her  separate 
real  estate  "except  upon  privy  examination." 
In  Bank  v.  Ireland,  122  N.  G.  571,  29  S.  E. 
835,  the  present  Ghlef  Justice,  writing  in 
that  respect  for  a  unanimous  court,  referring 
to  Farthing  v.  Shields,  supra,  and  other  cases, 
said:  "Those  decisions  do  not  require  that 
the  charge  shall  be  made  by  mortgage."  In 
so.  far  as  it  was  intimated  that  no  privy 
examination  was  necessary,  the  then  Ghlef 
Justice  and  other  Justices  did  not  concur. 
Tbe  conclusion  is  Irresistible  that  where 
the  contract  has  all  of  the  elements  required 
by  the  statute  and  Is  reduced  to  writing,  as- 
sented to  by  the  husband,  and  the  wife  is 
privately  examined  separate  and  apart  from 
her  husband,  it  is  binding  upon  her  separate 
real  estate.    In  this  record  we  have  such  a 


414 


62  SOUTHEASTERN  REPORTER. 


(N.C. 


contract,  executed  with  all  the  formalities 
required  for  conveying  the  property,  de- 
scribing it  with  sufficient  certainty  to  convey, 
the  consideration  clearly  set  forth,  admittedly 
for  the  improvement  of  her  separate  real  es- 
tate. Why  is  such  estate  not  bound  for  the 
breach  of  her  express  contract,  by  necessary 
implication?  It  is  true  that  she  does  not  ex- 
pressly charge  it  upon  either  real  or  personal 
estate,  but  she  refers  to  her  separate  real  es- 
tate, describing  it  as  her  property,  and  stat- 
ing that  she  is  erecting  a  dwelling  thereon, 
and  that  the  work  and  material  contracted 
for  are  for  such  dwelling.  Language  not  so 
strong  was  held  In  Bates  v.  Sulton,  117  N. 
C.  94,  23  S.  E.  261,  sufficient  to  charge  her 
personal  estate.  Brinkley  v.  Bal lance,  126 
N.  C.  393,  35  S.  E.  631.  The  decisions,  while 
not  in  all  respects  harmonious,  indicate  a 
movement  of  the  court  towards  bringing  the 
law  in  this  respect  into  harmony  with  our 
social,  industrial,  and  commercial  con- 
ditions. The  Legislature  has  to  some  extent 
responded  to  this  demand.  In  so  far  as  it  is 
within  our  province  to  do  so,  we  desire  to 
express  our  opinion  that  it  is  desirable  that 
the  Legislature  simplify  the  subject  by  giving 
to  married  women  full  power  to  enter  into 
executory  contracts,  binding  their  property, 
real,  and  personal,  "as  if  unmarried",  re- 
moving all  doubt  and  uncertainty  either  as  to 
the  form  of  the  contract,  its  execution,  or 
remedy  for  breach.  How  far  they  should  be 
restricted  or  protected  by  requiring  the  as- 
sent of  the  husband  is  worthy  of  the  most 
careful  consideration.  It  is  manifest  that 
the  court,  in  its  desire  to  so  construe  the 
statutes  as  to  prevent  injustice  and  wrong, 
has  been  hampered  by  the  early  decisions 
made  when  we  were  passing  from  the  old 
into  the  new  conception  of  the  status  of 
married  women,  in  respect  to  their  rights 
of  property  and  power  to  contract  The 
wisdom  of  the  experiment  was  seriously 
doubted  by  many  of  our  wisest  men,  both 
lawyers  and  laymen.  It  was  probably  well, 
when  confronted  with  two  cases  in  which 
married  women  had  signed  bonds  as  security, 
that  the  court  should  move  cautiously.  We 
do  not  feel  at  liberty,  nor  is  it  necessary  in 
this  case,  to  overrule  any  of  the  decisions 
made  in  this  court  upon  the  subject  This, 
with  the  exception  of  Bank  v.  Ireland,  supra, 
is  the  first  case  in  which  an  executory  con- 
tract was  executed  by  the  wife  with  privy 
examination.  She  was  held  liable  there,  be- 
cause there  was  an  express  charge.  In  this 
case,  in  which  the  contract  Is  executed  with 
privy  examination,  we  hold  that  she  is  liable 
upon  an  Implied  charge  upon  the  separate 
real  estate.  We  have  not  overlooked  Dough- 
erty V.  Sprinkle,  88  N.  C.  300,  nor  Thompson 
V.  Taylor,  110  N.  C.  70,  14  S.  E.  513.  In 
neither  of  these  cases  was  there  any  express 
contract   by  the  married   woman. 

We  are  of  the  opinion  and  so  hold  that  up- 
on the  pleadings   and  contract,    his   honor 


correctly  held  that  the  separate  real  estate 
of  the  feme  defendant  was  bound  for  the 
amount  found  to  be  due  by  the  jury.  The 
plaintiffs  are  entitled  to  enforce  their  lien 
on  her  property.  This  court,  In  Thompson  v. 
Taylor,  supra,  said  that  the  lien,  given  by  the 
Constitution  and  statute  for  work  and  labor 
done  and  material  furnished,  was  predicated 
upon  a  valid  contract,  and,  as  a  married 
woman  had  no  capacity  to  make  such  a  con- 
tract, her  property  could  not  be  subjected  to 
such  lien.  This  was  not  the  point  in  the  case. 
The  feme  covert  had  not  made  any  contract 
either  express  or  implied.  In  Smaw  v.  Cohen, 
95  N.  C.  85,  it  was  held  that  an  action  against 
a  married  woman  to  enforce  a  lien  for  an 
amount  less  than  $200  was  within  the  ju- 
risdiction of  a  justice  of  the  peace.  The 
court,  as  we  construe  the  opinion,  did  not 
pass  upon  the  validity  of  the  contract  Mr. 
Justice  Shepherd,  in  Parthing  v.  Shields,  su- 
pra, intimated  that  the  lien  could  be  enforced 
upon  a  simple  contract  by  the  married  woman 
because  of  the  lien  law.  However  this  may 
be,  we  are  of  the  opinion  that  by  construing 
section  6  In  connection  with  section  3  of 
article  10  of  the  Constitution,  and  section 
1826  in  connection  with  section  1781  of  the 
Code,  the  conclusion  is  sustained  that  for  all 
debts  contracted  for  work  and  labor  done,  a 
lien  is  given  upon  the  property  of  a  married 
woman.  It  is  true  that  the  lien  is  given  for 
the  amount  due  upon  debts  contracted.  In 
this  connection  it  is  permissible  to  give  the 
term  "contracted**  the  larger  meaning,  "agreed 
to  be  paid,"  thereby  giving  a  highly  remedial 
statute  an  operation  commensurate  with  its 
purpose.  The  provisions  for  the  mechanic's 
and  laborer's  lien,  and  for  securing  to  the 
married  woman  her  property,  are  found  In 
the  same  article  of  the  Constitution.  In  this 
case,  the  principle  "noscitur  a  socils"  is  in- 
voked to  ascertain  the  intention  of  the  law 
maker.  Sutherland  Const  St  ^  414  et  seq.  It 
has  been  held  by  many  courts  that  when  a 
married  woman  was  empowered  to  contract 
for  the  benefit  of  her  separate  estate,  the 
lien  for  debts  contracted  for  that  purpose 
attaches.  Boisot  Mech.  Liens,  §  271;  Philips 
on  Mechanics'  Liens,  S  96;  Carthage  M.  &  W. 
Co.  V.  Baumann,  44  Mo.  App.  386.  In  Ste- 
phenson V.  Ballard,  82  Ind.  87,  it  was  held  that 
a  statute  forbidding  a  married  woman  to  in- 
cumber her  separate  estate,  except  by  deed 
with  her  husband,  must  be  so  construed  in 
connection  with  another  statute  giving  a  me- 
chanic's lien  as  to  give  effect  to  the  latter. 
Greenough  v.  Wigglnton,  2  G.  Greene  (Iowa) 
435;  Appeal  Germania  Savings  Bank,  95  Pa. 
329;  Kuhns  v.  Turney,  87  Pa.  497.  However 
this  may  be,  the  act  of  1901,  p.  859,  c.  617,  ex- 
pressly extends  the  lien  law  to  the  property 
of  married  women.  It  has  been  sustained  in 
Finger  v.  Hunter,  130  N.  C.  529,  41  S.  E.  890. 
We  think,  that  in  the  light  of  the  authorities 
and  upon  the  reason  of  the  thing,  the  judg- 
ment can  be  sustained  upon  either  view:  that 
under  the  act  of  1871-72  (Code,  |  1826)  the 
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feme  defendant  is  liable,  and  that  upon  a 
proper  construction  of  the  lien  law  she  la 
equally  so. 

We  have  examined  the  exceptions  in  the 
record  to  rulings  of  his  honor  during  the 
trial,  and  do  not  find  any  error.  We  hare 
taken  this  case  under  advisement  from  the 
last  term«  and  given  to  it  our  most  serious 
consideration.  We  hope  that  the  subject  of 
the  powers  and  rights  of  married  women  in 
respect  to  their  property  and  contracts  may 
attract  the  attention  of  the  General  Assembly, 
and  be  brought  into  harmony  with  the  best 
modem  thought  and  conditions. 

The  judgment  must  be  affirmed. 

BROWN,  J.,  concurs  In  result 

CLARK,  a  J.  (concurring).  Ck>de,  f  1826^ 
expressly  provides  that  a  married  woman  can 
contract  and  thereby  "affect"  both  her  per- 
sonal and  real  property,  requiring  only  in 
some  cases  her  husband's  '^written  consent,** 
and  dispensing  with  it  In  others.  There  is 
no  need  In  this  case  to  discuss  the  doctrine 
of  "Implied  contracts*'  for  here  the  wife  made 
an  express  contract,  and  In  writing,  with  the 
plaintiff  to  place  these  Improvements  upon 
her  property.  There  was  no  necessity  for 
her  privy  examination,  for  this  was  not  a 
conveyance  of  her  property,  but  only  a  con- 
tract Her  privy  examination,  however,  was 
in  fact  taken.  The  husband's  written  con- 
sent under  Ck>de,  §  1826,  Is  amply  evidenced 
by  his  joining  In  the  written  contract  Jones 
V.  Craigmiles,  114  N.  O.  618,  19  8.  B.  638. 
The  status  of  married  women  in  North  Caro- 
lina Is  very  clearly  stated  In  the  Constitution 
and  laws,  as  written  by  the  convention  and 
General  Assembly,  and  may  be  thus  suc- 
cinctly summed  up: 

Property  Rights.  The  property,  real  and 
personal,  of  a  married  woman,  whether  ac- 
quired before  or  after  marriage,  "shall  be 
and  remain  the  sole  and  separate  estate  and 
property  of  such  female."    Const  art  10,  i  6. 

Right  to  Devise  and  Bequeath.  By  the 
Constitution  this  right  cannot  be  restricted. 

Conveyances.  The  only  restriction  placed 
by  the  Constitution  upon  conveyances  by  the 
wife  is  that  there  must  be  "the  written  as- 
sent" of  the  husband.  Const  art  10,  $  6. 
Her  privy  examination  Is  required  by  the 
Constitution  only  as  to  a  conveyance  of  home- 
stead by  the  husband  (Const  art  10,  8  8), 
not  as  to  conveyances  by  her.  The  statute 
(Code,  f  1256)  requires  her  privy  examination 
as  to  any  conveyance  of  realty. 

Transfer  of  Personalty.  There  Is  neither 
written  assent  of  the  husband  nor  privy  ex- 
amination required  as  to  the  disposal  by  sale, 
gift,  or  otherwise  by  a  married  woman  of 
her  personal  property.  Vann  v.  Edwards,  135 
N.  C.  661,  47  S.  E.  784,  67  L.  R.  A.  461. 

CJontracts.  There  is  in  the  Constitution  no 
restriction  upon  the  power  of  a  married  wo- 
man to  contract,  and  as  her  property  rights 
remain  as  if  she  were  single,  with  power  to 


devise  and  bequeath  it,  and  to  dispose  of 
it  by  sale,  gift  or  otherwise,  save  that  the 
"written  assent"  of  the  husband  is  required 
as  to  conveyances  of  realty,  it  would  seem 
it  was  Intended  that  she  should  be  free  to 
contract  But  Code,  §  1826,  provides  that 
she  can  make  any  contract  whatever  '*with 
the  written  consent"  of  her  husband,  though 
this  requirement  of  written  consent  is  en- 
tirely dispensed  with  as  to  contracts  for  her 
necessary  personal  expenses,  or  for  support 
of  the  family,  or  to  pay  her  antenuptial 
debts,  or  when  she  is  a  free  trader  (Code,  $ 
1830),  or  lives  separated  from  her  husband, 
or  is  abandoned  by  him.  Code,  §8  1831, 1832. 
To  avoid  palpable  fraud  the  written  consent 
of  the  husband  has  further  been  dispensed 
with  by  chapter  617.  p.  859,  Laws  1901,  in 
cases  (like  the  present)  where  buildings  are 
placed  or  repaired  on  the  wife's  land  by  her 
consent  or  procurement  Finger  v.  Hunter, 
ISO  N.  C.  529,  41  S.  E.  890. 

Such  is  the  law  as  the  lawmaking  power 
has  made  It  It  is  plain  and  simple,  and 
reasonably  abreast  with  the  spirit  of  the 
age,  though  in  England,  New  York,  and  in 
most  other  states,  the  statute  law  does  not 
add  (as  we  have  done)  to  the  plain  provisions 
of  our  Constitution,  a  requirement  of  privy 
examination  as  to  conveyances  of  realty  and 
of  written  consent  of  the  husband  as  to  some 
contracts.  1  A.  ft  B.  Encyc.  (2d  Ed.)  522. 
In  none  of  the  states  adjacent  to  us — ^Vir- 
ginia, South  Carolina,  (Georgia,  and  Tennessee 
— is  the  privy  examination  of  the  wife  now 
required.  It  Is  a  useless  and  troublesome 
formality  handed  down  from  tlie  past,  and 
of  most  doubtful  constitutionality  under  a 
Constitution  which  requires  only  the  written 
assent  of  the  husband  to  the  wife's  convey- 
ances as  the  sole  modification  upon  her  prop- 
erty rights  a^  a  feme  sole  and  expressly 
provides  that  with  such  assent  her  property 
may  be  "conveyed  by  her  as  if  she  were  un- 
married." Const  art  10,  8  6.  By  our  Con- 
stitution and  laws,  the  status  of  married 
women  is  thus  very  plain.  There  is  required 
by  the  Constitution  only  the  written  assent  of 
the  husband  to  conveyances  and  the  statute 
requires  only  privy  examination  of  the  wife  to 
convey  realty,  and  written  consent  of  the 
husband  as  to  the  wife's  contracts,  except 
those  cases  specified  as  to  which  the  written 
consent  is  dispensed  with.    That  is  all. 

Turning  to  the  four  pages  of  fine  type  in 
Vann  v.  Edwards,  128  N.  O.  at  pages  431-434. 
39  S.  B.  at  pages  68,  69,  are  the  tables  where- 
in Prof.  Mordecal  has  endeavored  in  vain  to 
draw  some  order  out  of  the  confusion  caused 
by  the  doctrine  of  "charging  in  equity."  As 
was  said  by  this  court  in  Brinkley  v.  Bal- 
lance,  126  N.  C.  396,  35  S.  B.  631:  "An  exami- 
nation of  the  Constitution  (article  10,  §  6)  and 
of  the  statute  (Code,  fi  1826)  shows  no  founda- 
tion for  the  'charging'  the  wife's  property. 
The  Constitution  requires  only  the  written 
assent  of  the  husband  to  'conveyances'  and 
section  1826  requires  only  'the  written  con- 
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sent'  of  the  husband  to  contracts  affecting  the 
wife's  real  or  personal  estate  In  certain  cases, 
dispensing  with  It  In  others.'*  There  Is  no 
statute  which  authorizes  or  recognizes  a  feme 
coTert  "charging  her  property  In  equity.** 
The  statute  (Code,  8  1826)  requires  no  more 
as  to  the  contract  of  a  married  woman,  in  any 
<;a8e  whatever,  than  the  •'written  consent"  of 
the  husband,  and  dispenses  with  even  that  In 
many  cases.  The  courts  should  not  require 
what  the  law  does  not  As  Judge  Daniel  well 
fiald:  ''The  court  cannot  be  wiser  than  the 
law."  The  sooner  they  are  In  harmony  the 
better. 

Overruling  the  doctrine  of  "charging  in 
equity"  cannot  possibly  affect  any  rule  of 
property,  for  to  do  so  will  not  affect  any  title. 
It  will  not  Invalidate,  but  recognizes  as  valid, 
•contracts,  when  made  as  the  law  requires, 
"•with  the  written  consent  of  the  husband.*' 
In  this  connection  my  attention  has  been  called 
to  my  dissenting  opinion  in  Zachary  v.  Perry, 
180  N.  G.  292,  41  S.  E.  58a  It  is  needless  for 
me  to  say  that  no  sort  of  discourtesy  was  in- 
tended towards  the  distinguished  Justice  who 
wrote  the  opinion  In  Flaum  v.  Wallace.  The 
phrase^  "charge  in  equity,"  there  luedt  was 
not  a  quotation  from  that  opinion. 


<140  N.  a  Ul) 

HAYES  T.  ATLANTA  &  a  AIR  LINE  RY. 
00. 

<Snpreme  Court  of  North  Carolina.    Nov.  28. 
1905.)  ^ 

AppEAii— Unnecessary    Nonsuit— Decisions 
Reviewable— Remano. 

In  an  action  in  which  plahitiff  alluded  his 
injury  was  caused  by  defendant's  negligence, 
and  specified  various  acts  or  omissions  as  con- 
stituting the  negligence,  each  act  not  being 
pleaded  as  the  basis  of  a  distinct  canse  of 
action,  but  as  singly,  or  in  connection  with  the 
others,  tending  to  establish  the  one  cause  of 
action  for  the  negligence  resulting  in  the  injury, 
the  court  at  the  close  of  the  testimony  inti- 
mated it  would  charge  that  there  was  not  suffi- 
cient evidence  as  to  the  negligence  of  defendant 
in  failing  to  use  a  switch  engine,  but  that  it 
would  submit  only  the  evidence  as  to  defend- 
ant's negligence  in  respect  to  the  flange  on  the 
engine  used  and  the  questions  of  contributoiy 
negligence  and  proximate  cause,  whereupon 
plaintiff  took  a  nonsuit,  and  appealed.  Held, 
that  the  nonsuit  was  unnecessary  at  that  time, 
and  the  appeal  therefor  could  not  be  dismissed, 
but  the  cause  will  be  remanded,  with  direction 
to  set  aside  the  nonsuit  and  proceed  with  the 


Appeal  from  Superior  Court,  MedUenburg 
County;  O.  H.  Allen,  Judge. 

Action  by  Samuel  Hayes  against  the  At- 
lanta &  Charlotte  Air  Line  Railway  Company. 
Plaintiff  took  a  nonsuit,  and  appealed.  Re- 
manded. 

Plaintiff  brought  this  action  to  recover  dam- 
ages for  personal  Injuries  alleged  to  have 
been  caused  by  the  negligence  of  defendant 
He  was  a  switchman  in  defendant's  employ, 
and  belonged  to  the  crew  in  charge  of  the 
''switch  local"  between  Gastonia  and  Gaffney, 
which  places  wer«  about  80  miles   apart 


Plaintiff  complains  that  defendant  used  a 
road  or  line  engine,  when  it  should  have  had 
a  switch  engine  for  that  kind  of  work,  and 
that  the  road  engine  was  in  itself  unlit  for 
such  service,  and,  lastly,  that  it  was  out  of 
order,  hi  that  it  had  a  defective  flange  on  the 
lower  rim  of  the  pilot,  which  was  used  by 
switchmen  as  a  step  to  get  on  and  off  the 
engine  when  in  motion  and  while  they  were 
engaged  in  switching;  that  plaintiff  while  in 
the  performance  of  his  duties  stepped  upon 
this  flange,  as  it  was  his  custom  to  do,  and  it 
gave  way,  causing  him  to  be  knocked  down 
by  the  pilot  and  dragged  some  distance,  when 
the  wheel  of  the  engine  ran  over  his  leg  and 
crushed  it  Plaintiff  further  alleged  that  he 
rode  on  the  pilot  with  the  knowledge  and  con- 
sent of  defendant's  employes,  under  whose 
orders,  as  his  superiors,  he  worked.  Defend- 
ant denies  these  allegations  and  avers  that 
plaintiff  was  not  entitled  to  have  a  switch 
engine  for  such  work  as  he  was  doing,  and 
that  it'  was  not  required  in  such  service  and 
could  not  safely  be  used,  as  the  train  moved 
from  place  to  place  along  a  considerable 
stretch  of  the  main  track  of  its  railway, 
and  the  switching  was  therefore  not  done  in 
a  regular  switchyard  where  such  engines  are 
commonly  used ;  that  a  road  engine  was  prop- 
er and  sufficient  for  the  purpose ;  and  that  the 
engine  in  question  was  in  good  condition  and 
supplied  with  a  step  and  a  staff  behind  the 
pilot  as  good  as  a  footboard  and  handhold, 
where  plaintiff  could  get  on  and  off  the  en- 
gine, and  where  he  could  stand  and  hold  on 
with  perfect  safety.  Defendant  specially  de- 
nies that  the  flange  was  not  in  gooid  condition 
and  avers  that  it  was  safe  and  sound,  and 
that  plaintlflTs  Injuries  were  caused  by  his 
ovm  negligence.  Plaintiff  denied  that  there 
was  any  step  behind  the  pilot  Testimony 
was  introduced  by  each  of  the  parties  to  susr 
tain  their  respective  contentions.  At  the 
close  of  the  testimony,  the  coiurt  intimated 
that  it  would  charge  the  Jury  that  there  was 
not  sufficient  evidence  as  to  the  negligence  of 
defendant  in  failing  to  use  a  switch  engine, 
and  that  it  would  submit  only  the  evidence  as 
to  defendant's  negligence  In  respect  to  the 
condition  of  the  flange,  the  contributory  n^- 
ligence  of  plaintiff,  and  the  proximate  cause 
of  the  injury  as  between  these  two  alleged 
acts  of  negligence.  In  deference  to  this  inti- 
mation, plaintiff  submitted  to  a  nonsuit  and 
appealed. 

Pharr  &  Bell  and  A.  G.  Mangum,  for  ap- 
pellant   W.  B.  Rodman,  for  appellee. 

WALKER,  J.  (after  stating  the  case).  We 
will  not  discuss  the  question  raised  in  the 
argument  before  us,  whether  it  was  the  duty 
of  defendant  to  have  had  a  switch  engine 
Instead  of  a  road  engine  for  the  use  of  the 
crew  on  its  train,  as  it  is  not  necessary  to  a 
decision  of  the  case.  Plaintiff  alleges  that 
his  Injuries  were  caused  by  the  negligence  of 
defendant  and  specified  different  acts  or  omis- 
sions as  constituting  the  negligence.    Bach 
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met  or  omlcHBloD,  so  alleged,  was  not  pleaded 
nor  intended  to  be  treated  as  the  basis  of  a 
separate  and  distinct  cause  of  action,  but  as 
singly,  or  in  connection  with  the  others,  tend- 
ing to  establish  the  one  cause  of  action  for 
the  negligence  which  resulted  in  his  Injury. 
When  the  court  intimated  that  it  would  with- 
draw a  portion  of  plalntiflTs  evidence  from  the 
Jury,  it  acted  prematurely,  for  the  case  was 
not  being  submitted  to  the  jury  at  the  time, 
and  the  ruling  did  not  extend  to  the  entire 
cause  of  action,  as  would  be  the  case  with  a 
judgment  sustaining  a  motion  to  nonsuit  or 
to  dismiss.  The  ruling  at  that  time  was 
calculated  to  embarrass  and  to  handicap 
plaintiff  in  the  development  of  his  case  and 
necessarily  to  prejudice  him.  But  we  will 
not  further  dlsctiss  this  matter,  nor  will  we 
even  refer  to  the  legal  merits  of  the  case,  so 
far  as  presented  by  the  pleadings  and  evi- 
dence, when  it  was  abruptly  brought  to  a 
close  by  the  Intimation  of  the  court  Nor  is 
it  necessary  to  decide,  as  will  hereafter  ap- 
pear, whether  plaintiff  proceeded  properly 
when  he  elected  to  be  nonsuited  and  appealed. 
It  iB  common  practice  for  a  plaintiff  to  submit 
to  an  involuntary  nonsuit,  which  he  is  driven 
or  compelled  to  take,  reserving  leave  to  move 
afterwards  to  set  the  same  aside,  with  a  view, 
not  to  abandon  the  prosecution  of  the  suit, 
but  \o  further  prosecute  it  by  appeal,  in  order 
to  test  the  correctness  of  a  ruling  of  the 
court  which  may  otherwise  be  fatal  to  his 
case;  and  the  practice  Is  a  useful  one  when 
restricted  within  its  proper  limits.  Mobley  t. 
Watts,  08  N.  G.  284,  8  S.  B.  677;  Hickory  ▼. 
Railroad,  188  N.  G.  811,  80  S.  E.  683;  Hedrlck 
V.  Pratt,  94  N.  0.  101. 

In  order  to  avoid  appeals  based  upon  trivial 
Interlocutory  decisions  the  right  thus  to  pro- 
ceed has  been  said  to  apply  ordinarily  only 
to  cases  where  the  ruling  of  the  court  strikes 
at  the  root  of  the  case  and  precludes  a  re- 
covery by  plaintiff.  Plaintiff's  right  to  take 
the  course  he  did  was  challenged  in  this  court, 
because  the  ruling  did  not  cover  the  whole 
case,  but  left  him  ground  upon  which  a  recov- 
ery could  be  had.  But  we  do  not  find  it  nec- 
essary to  resort  to  said  rule  of  practice  in 
order  to  dispose  of  tills  appeal,  and  we  do  not 
therefore  decide  that  it  warranted  or  did  not 
warrant  the  action  of  plaintiff.  In  Davis  v. 
Ely,  100  N.  G.  283,  5  S.  E.  239,  plaintiff  sought 
by  the  allegations  of  his  complaint  to  have 
a  contract  corrected  in  certain  respects.  Aft- 
er the  jury  were  impaneled  and  the  pleadings 
read,  the  court  intimated  that  he  was  not  en- 
titled to  the  equity  of  correction  but  to  that 
of  rescission.  He  excepted,  submitted  to  a 
nonsuit,  and  appealed.  It  was  held  that  the 
nonsuit  was  unnecessary  at  that  stage  of  the 
trial,  and  the  appeal  therefore  could  not  be 
entertained.  But  notwithstanding  this  deci- 
sion, the  court,  referring  to  the  ground  upon 
which  It  had  based  the  ruling  and  in  dispos- 
ing of  the  case,  said:  "For  these  reasons  we 
should  dismiss  the  appeal  and  allow  the  cause 
to  proceed  in  the  court  below,  but  that  auch 
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would  not  be  the  result  in  ^is  case  because  o^ 
the  nonsuit  which  ends  the  action,  and  thi& 
action  was  in  deference  to  the  intimated  rul- 
ing. We  therefore  remand  the  cause  that  the 
nonsuit  may  be  set  aside  and  the  action  pro- 
ceed." Pursuing  the  course  taken  in  that 
case,  we  remand  the  cause,  with  direction  to 
set  aside  the  nonsuit  and  thereafter  to  pro- 
ceed in  the  same  a^ccordlng  to  the-  law  and 
the  course  and  practice  of  the  court 
New  triaL 

a^o  N.  c.  2m 

STANAX4AND  et  aL  V.  RABON  et  aL 

(Sapreme  Goart  of  North  Garolina.    Dec.  12, 
1905.) 

BOUXVOABIBS— BSTABLISHMBZVT-^PSGIAL   PbO- 
CEEDINOS— DbNIAI.    OP    TlTLE. 

Acts  1893,  p.  44,  c  22,  provides  that  the 
owner  of  land  may  have  any  dispated  boundary 
Imt  established  by  filing  a  petition,  etc,  and 
requires  the  cause  to  be  heard  by  the  clerk  of 
the  superior  court,  declaring  that  occupancy 
of  the  land  by  the  petitioner  shall  be  sufficient 
evidence  of  ownsrshf]^.  Held^  that  a  mere  denial 
by  defendant  of  plaintiff's  ownership  or  occu- 
pation did  not  entitle  defendant  to  liave  tBe 
proceeding  dismissed,  because  an  issue  of  title 
was  raised  which  could  not  l>e  tried  in  such 
proceeding. 

Appeal  from  Superior  Gourt,  Brunswidc 
Gounty ;  Ferguson,  Judge. 

Action  by  Thaddeus  W.  Stanaland  and 
others  against  J.  W.  Rabon  and  others  to 
establish  a  boundary  line.  From  a  judgment 
dismissing  the  proceeding,  plaintifla  appeaL 
Revised. 

Special  proceeding  commenced  before  the 
clerk,  to  determine  boundaries  under  the 
processioning  act  Pub.  Laws  1893,  p.  44, 
c  22.  The  defendants,  J.  W.  Rabon  and  wife 
and  F.  M.  Rabon,  denied  that  the  plaintiffs 
are  the  owners  of  the  land  described  in  the 
complaint,,  and  also  denied  that  there  is  any 
dispute  between  the  plaintiffs  and  the  said 
defendants  as  to  any  boundary  lines.  Other 
allegations  are  also  denied.  The  clerk,  on  the 
return  day  of  the  summons,  after  hearing  the 
matter,  entered  judgment  against  all  the  de- 
fendants except  J.  W.  Rabon  and  wife  and 
F.  M.  Rabon,  directing  the  lines  to  be  run, 
and  appointing  W.  W.  Drew,  surveyor,  for 
that  purpose.  The  latter  ran  the  lines  after 
due  notice,  and  filed  his  report  On  the 
14th  day  of  December,  1903,  the  clerk  heard 
the  case  and  by  his  judgment  established 
the  lines  as  against  all  the  defendants  except 
the  defendants,  J.  W.  Rabon  and  wife  and 
F.  M.  Rabon.  The  judgment  as  to  them  was 
without  prejudice.  The  clerk  did  not  pass 
upon  the  contention  as  to  title  raised  in  their 
answer,  but  upon  their  motion  transferred 
the  issue  so  raised  to  the  civil  issue  docket 
At  the  fall  term,  1904,  the  court  remanded 
the  cause  to  the  clerk  to  hear  and  determine 
the  same  and  render  judgment  in  full  therein 
as  to  all  the  parties.  No  exception  was 
taken  to  this  order.  On  October  31,  1904, 
after  notice  the  clerk  entered  his  judgment 
as  to  all  the  parties,  establishing  the  bounda- 
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ries.  To  this  Judgment  the  defendants,  J. 
W.  Rabon  and  wife  and  F.  M.  Rabon,  except- 
ed and  appealed.  The  cause  came  on  to  be 
heard  at  the  April  term,  1905.  The  said 
defendants,  by  their  counsel,  moved  to  dis- 
miss the  action  as  to  them,  because  there  was 
a  distinct  Issue  of  title  raised  In  the  plead- 
ings, which  could  not  be  determined  In  this 
proceeding,  but  only  by  an  action  of  eject- 
ment. The  counsel  for  petitioners  stated 
that  he  was  ready  for  trial,  and,  if  allowed 
by  the  court  to  go  to  trial,  the  petitioners 
would  be  ready  to  prove  their  title  and  pos- 
session. The  court  granted  the  motion  of  the 
said  defendants,  and  dismissed  the  action, 
for  the  reason,  as  stated  In  the  Judgment, 
that  a  distinct  Issue  of  title  is  raised,  whiph 
cannot  be  settled  In  this  cause,  but  only  In 
an  action  of  ejectment  Petitioners  excepted 
and  appealed. 

Iredell  Meares  and  Davis  &  Cramner,  for 
appellants.    John  D.  Bellamy,  for  appellees. 

WALKER,  J.  (after  stating  the  case). 
It  seems  to  us  that  the  question  presented 
In  this  appeal  is  fully  covered  by  the  recent 
decision  in  Smith  y.  Johnson,  137  N.  O.  43, 
49  S.  B.  62,  and  that  case  conclusively  deter- 
mines the  matter  herein  involved  against 
the  contention  of  the  defendant  The  act 
of  1883  (Acts  1893,  p.  44,  c.  22)  was  evident- 
ly intended  to  simplify  the  procedure  in  pro- 
cessioning cases,  and  to  afford  a  speedy  and 
effective  method  of  determining  the  true  loca- 
tion of  disputed  lines  and  boundaries  of 
lands  as  between  their  proprietors,  V^tead 
of  requiring  them  to  resort  to  the  cumber- 
some, and  sometimes  intricate  and  costly, 
remedy  by  suit  to  try  the  title,  formerly  an 
action  of  ejectment  Whether  the  Legisla- 
ture has  succeeded,  as  yet  in  accomplishing 
this  conunendable  purpose,  is  a  question  which 
naturally  addresses  itself  to  the  considera- 
tion of  that  honorable  body.  But  however 
that  may  be,  it  cannot  be  doubted  that  if, 
upon  a  mere  denial  of  ownership  or  occupa- 
tion, a  defendant  is  entitled  to  have  the 
proceeding  dismissed,  the  whole  object  in 
passing  the  act  may  be  utterly  defeated.  If 
the  plaintiff  alleges  in  his  petition  such  facts 
as  bring  his  case  within  the  provisions  of 
the  act  and  these  essential  or  material  al- 
legations are  denied,  the  Issues  thus  raised 
should  be  transferred  to  the  superior  court 
for  trial,  Just  as  is  done  in  other  cases  of 
special  proceedings.  The  act  In  terms  re- 
quires this  to  be  done.  The  Issues  thus  rais- 
ed are  to  be  tried  and  the  cause  further  pro- 
ceeded in  according  to  the  manner  pointed 
out  in  Smith  v.  Johnson,  supra.  That  case 
had  not  been  reported,  p^haps,  at  the  time 
of  the  trial  of  this  cause  in  the  court  below, 
and  we  presume  was  not  brought  to  the  at- 
tention of  the  court  It  is  closely  analogous 
to  our  case,  and,  indeed.  Is  substantially  the 
same  l£ind  of  case  in  its  facts  and  in  the 
principles  involved.  It  must  therefore  govern 
our  decision  In  the  matter  presented  in  this 


record.  His  honor  erred  in  dismissing  the 
case. 

The  Judgment  will  be  set  aside,  and  further 
proceedings  will  be  had  In  accordance  with 
the  law  and  the  course  and  practice  of  the 
court  as  herein  indicated. 

Error. 

(72  8.  c.  670 

MARION  ▼.  OITY  COUNCIL  OP 

CHARLESTON. 

(Supreme  Court  of  South  Carolina.    Nov.  7, 

1905.) 

1.  Abatement  and  REVivAii—DEATH  of  Pab- 
TT— Continuance  of  Action— Practice. 

Where  it  is  desired  to  continue  an  action 
by  or  against  a  personal  representative  of  a 
decedent,  the  proper  practice  is  to  make  an  ex 
parte  application,  supported  by  affidavit,  for 
a  rule  to  show  cause  why  the  action  should  not 
be  continued;  but  any  procedure  having  8al>- 
stantially  the  same  effect  ia  sufficient. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent  Dig.  Abatement  and  Revival,  U  445-450.] 

2.  Equitt  —  PsACTios  —  Motions  fob  Jubt 
Tbiax. 

In  an  action  to  cancel  a  deed  on  the  ground 
of  fraud  and  to  recover  damages  on  account  of 
such  fraud,  a  motion  to  fix  a  day  for  the  sob- 
mission  of  an  issue  to  the  jurr  was  properly 
denied,  where  the  movingparty  failed  to  comply 
with  circuit  court  rule  28,  prescribing  the  pro- 
cedure on  the  submission  to  the  Jury  of  an  issue 
of  fact  arising  in  an  equity  case. 
8,  Abatement  and  Rxvivai^— Substitution 

ON  APPEAIi. 

Where  a  party  died  during  the  pendency 
of  a  case  in  the  circuit  court,  and  that  court 
refuses  to  substitute  the  personal  representa- 
tive of  such  party,  and  an  appeal  is  taken  from 
the  order  refusing  substitution,  the  Supreme 
Court  will  not  on  appeal  grant  an  order  of 
substitution. 

4.  Appeal  —  Jubisdiotion  —  Bzbboibs  —  Db- 
FAxn^T  Judgment. 

The  Supreme  Court  cannot.  In  the  exercise 
of  its  appellate  jurisdiction,  oxder  a  judgment 
by  default 
6.  Judgment— Default— When  Allowable. 

An  action  to  cancel  a  deed  for  fraud  and 
for  damages  In  consequence  of  the  fraud  is  with- 
in Code  Civ.  Proc.  )  267,  requiring  the  relief 
to  be  afforded  plaintiff  in  case  of  default  in 
certain  cases  to  be  ascertained  either  by  a 
verdict  of  a  jury,  or,  in  cases  of  chancery,  by 
the  judge,  and  consequentiy  the  court  cannot 
give  jucbment  by  default. 

Appeal  from  Common  Pleas  Circuit  Oonrt 
of  Charleston  County ;  TOwnsend,  Judge. 

Action  by  Sophia  S.  Marion  against  the 
city  council  of  Charleston.  From  an  order 
refusing  to  substitute  a  party,  and  to  enib* 
mit  an  Issue  to  the  jury,  plaintlit  appeals. 
Affirmed. 

See  47  S.  B.  140. 

Julian  Fishbume,  for  appellant  Geo.  H. 
Moffett,  for  respondent 

JONES,  J.  This  appeal  is  from  an  order 
of  Judge  Townsend,  dated  December  22,  1904. 
refusing  to  grant  a  motion  to  substitute  the 
name  of  Sophia  Helen  Fishbume,  aa  ex- 
ecutrix under  the  will  of  Sophia  F.  S.  Marion, 
as  plaintlit  in  the  above-stated  case,  and  to 
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assign  a  date  for  submitting  the  question  as 
to  damages  to  a  jury.  So  far  as  the  case 
shows,  the  only  paper  serred  upon  the  de- 
fendant was  the  notice  signed  by  "Julian 
Fishbume,  Agent,"  to  the  effect  that  he 
would  on  the  day  spedfled  make  the  motion 
for  the  purpose  above  named.  So  far  as  ap- 
pears in  the  *'case,"  there  was  nothing  before 
the  court  to  show  that  Sophia  F.  S.  Marlon 
was  dead,  that  she  left  a  will  which  had  been 
probated,  and  that  Sophia  Helen  Fishbume 
had  qualified  as  executrix. 

1.  Under  these  circumstances.  It  was  prop- 
er to  refuse  the  motion.  A  proper  practice 
In  such  case  is  to  make  an  ex  parte  applica- 
tion, based  upon  a  proper  showing  by  affi- 
davit for  a  rule  to  show  cause  why  the  ac- 
tion should  not  be  continued  by  or  against  the 
party  sought  to  be  substituted,  as  suggested 
in  Dunham  v.  Carson,  42  S.  G.  891,  20  S.  B. 
197,  and  approved  in  Pickett  v.  Fidelity  Co., 
eo  S.  C.  484,  88  S.  B.  160,  629.  However, 
under  any  procedure  having  substantially 
the  same  effect,  filling  the  rqulrements  of  no- 
tice, proof  of  necessary  facts,  and  opportu- 
nity to  contest  such  alleged  facts,  would  be 
sufficient,  as  In  DeLoach  v.  Sarratt,  55  S.  C. 
275,  33  8.  B.  2,  35  S.  B.  441 ;  Shull  v.  Brad- 
ford, 58  S.  a  580,  87  S.  B.  30.  The  appel- 
lant not  having  made  any  proper  showing  be- 
fore the  circuit  court.  It  was  not  error  to 
deny  his  motion  to  substitute. 

2.  With  reference  to  the  second  branch  of 
the  motion,  which  was  to  fix  a  day  for  the 
submission  of  an  issue  to  a  Jury.  The  ao 
tion  was  brought  to  cancel  a  deed  on  the 
ground  of  fraud,  and  recover  damages  in  con- 
sequence of  the  alleged  fraud  by  the  city 
council  of  Charleston.  Assuming  that  the 
action  was  being  properly  continued  in  the 
name  of  Sophia  F.  S.  Marion,  the  motion  was 
properly  denied  for  noncompliance  with  rule 
28  of  the  circuit  <tourt,  providing  the  pro- 
cedure when  it  was  desired  to  submit  to  a 
jury  an  issue  of  fact  arising  in  an  equity 
case. 

S.  The  appellant  served  notice  of  a  motion 
requesting  that  this  court  grant  (1)  an  order 
to  substitute  as  plaintiff  Sophia  Helen 
Marlon  Fishbume,  as  executrix  of  Sophia 
F.  8.  Marion ;  (2)  an  order  for  judgment  by 
default,  and  presented  such  motion  on  the  call 
of  the  case.  The  movant  now  presents  to 
this  court  a  showing  of  the  facts  which  he 
should  have  presented,  but  failed  to  present, 
to  the  circuit  court,  as  It  appears  in  the 
•case"  prepared  for  argument  We  will  not, 
however,  entertain  this  motion  under  the  cir- 
cumstances. While  there  are  cases  in  which 
this  court  might  find  it  proper  or  necessary 
to  make  such  a  substitution,  as  in  the  case 
of  a  death  occurring  pending  appeal  In  this 
court,  it  would  not  be  proper  in  this  in- 
stance, when  the  necessity  for  substitution 
occurred  while  the  case  was  pending  in  the 
circuit  Q^urt  Furthermore,  the  appeal  Is 
from  an  order  of  the  circuit  court  denying 


such  motion,  and,  If  we  should  now  grant 
such  motion,  the  result  would  be  to  practical- 
ly reverse  the  action  of  the  circuit  judge, 
when  he  committed  no  error  as  the  case  was 
presented  to  him. 

4.  This  court,  in  its  appellate  jurisdiction, 
cannot  order  a  judgment  by  default,  as  re- 
quested. Even  the  circuit  court  could  not 
have  ordered  a  judgment  by  default  In  this 
case  upon  facts  presented  in  this  motion,  for 
it  is  shown  that  defendant  appeared  in  due 
time,  demurred  in  due  time,  and  after  the  fil- 
ing of  the  remittitur  in  the  former  appeal  in 
this  case,  sustaining  the  action  of  the  cir- 
cuit court  In  overruling  the  demurrer,  served 
answer  in  due  time,  in  accordance  with  the 
rule  stated  In  Barnwell  v.  Marion,  56  S.  C. 
64,  33  S.  B.  719.  In  addition  to  this,  the 
present  case  is  such  that,  under  section  267  of 
the  Code  of  Civil  Procedure,  even  in  case  of 
default  of  answer,  ''the  relief  to  be  afforded 
the  plaintiff  shall  be  ascertained  either  by  the 
verdict  of  a  jury  or  in  cases  of  chancery  by 
the  judge,  with  or  without  a  reference,  as  he 
may  deem  proper."  The  motion  must  there- 
fore be  overruled. 

The  exceptions  are  overruled,  and  the  judg- 
ment of  the  circuit  court  la  affirmed. 

The  CHIEF  JUSTICE  did  not  participate 
in  this  opinion  because  of  illness. 


a%  &  C.  547) 
Bz  parte  BYANS. 

(Supreme  Court  of  South  Carolina.    Oct  81, 
1905.) 

AppEAir— Faotf  Crrr  Oounoh/— When  Lies. 

No  appeal  lies  to  the  drcalt  court  from 
the  refusal  of  a  dtr  council  to  issue  a  permit 
to  build  a  house;  the  council  acting  in  an  ad- 
ministrative capacity. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Qreenville  County;  Gage,  Judge. 

Petition  to  city  council  of  Qreenville  by 
Mrs.  Mary  Bvans  for  permit  to  build  a  house. 
Upon  objection  by  Mrs.  Maude  Simmons,  the 
permit  was  refused.  Mrs.  Bvans  appealed 
to  circuit  court,  which  reversed  the  action 
of  the  city  council.  From  this  order,  Mrs. 
Simmons  and  the  dty  council  appealed. 
Reversed. 

Mauldin  &  Townes,  for  appellant  Simmons. 
M.  F.  Ansel  and  Oothran,  Dean  &  Cothran, 
for  respondent 

JONBS,  J.  On  June  14,  1904,  petitioner 
applied  to  the  board  of  fire  commissioners  of 
the  city  of  Greenville,  under  the  provisions  of 
the  ordinances  of  said  city,  for  permission  to 
erect  a  two-room  frame  dwelling  on  Academy 
street,  in  said  city,  and  on  same  day  a  permil 
was  granted,  signed  by  the  chairman  of  the 
board  of  fire  commissioners  and  chief  of  the 
fire  department;  but  on  the  16th  day  of  June, 
1904,  the  chief  of  the  fire  department  revoked 
said  permit  and  forbade  work  on  said  buMd- 
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iDg.  On  July  5»  1904,  the  petitioner  applied 
to  tbe  city  conncil  of  Greenville  for  the  build- 
ing permit  The  appellant,  Mrs.  Maude  Sim- 
mons, one  of  petitioner's  neighbors,  presented 
a  petition  opposing  the  permit  on  two 
grounds:  (1)  That  the  erection  of  the  pro- 
posed building  in  such  close  proximity  to  her 
house  and  that  of  El  B.  Owens  will  consti- 
tute a  danger  to  their  property  in  case  of 
fire;  (2)  that  the  proposed  cottage  is  to  be 
occupied  by  negroes,  and  will  operate  as  a 
nuisance.  The  matter  was  referred  by  the 
city  council  to  the  board  of  fire  masters.  This 
board  referred  the  matter  back  to  the  city 
council,  reporting  that  they  did  not  feel  Justi- 
fied in  refusing  the  permit  on  the  first  ground, 
and  had  accordingly  issued  it  With  refer- 
ence to  the  second  ground,  this  board  reported 
that  it  was  out  of  their  jurisdiction  to  con- 
sider. The  dty  council  claiming  to  act  under 
the  ordinance  approved  April  20,  1887,  after 
considering  the  petition  and  affidavits  sub- 
jnltted,  and  hearing  argument  for  and  against 
the  same,  refused  to  approve  the  permit 
granted  by  the  board  of  fire  masters  and  re- 
fused permission  for  the  building  of  the  house. 
From  this  action  of  the  city  council,  the  pe- 
titioner appealed  to  the  circuit  court  A  mo- 
tion was  made  in  the  circuit  court  to  dismiss 
the  appeal  on  the  ground  that  the  circuit 
court  had  no  Jurisdiction  to  entertain  the  ap- 
peal, which  was  overruled.  The  circuit  court 
then  proceeded  to  hear  the  appeal,  and  made 
an  order  reversing  the  action  of  the  city 
council,  and  allowing  petitioner  to  proceed 
with  the  erection  of  the  proposed  building. 

Mrs.  Maude  Simmons  and  the  city  council 
of  Greenville  served  notice  of  intention  to 
appeal.  On  the  call  of  the  case,  the  city 
council  of  Greenville,  having  announced  that 
they  abandoned  the  appeal,  the  appeal  was 
by  order  of  the  court,  dismissed  so  far  as 
the  dty  council  of  Greenville  is  concerned. 
Mrs.  Maude  Simmons  presents  a  number  of 
exceptions  to  the  Judgment  of  the  circuit 
court,  the  first  of  which  is  that  the  circuit 
court  had  no  Jurisdiction  to  entertain  the  ap- 
peal of  Mrs.  Mary  Evans,  for  the  reason  that 
the  dty  council,  in  this  particular  matter, 
was  not  acting  as  a  court  of  Inferior  Ju- 
risdiction, from  which  an  appeal  could  be 
taken.  If  this  view  be  correct^  then  no  other 
question  sought  to  be  raised  by  the  excep- 
tions is  properly  before  the  court 

We  are  of  the  opinion  that  the  circuit  court 
was  without  Jurisdiction  to  entertain  the  ap- 
peal sought  to  be  taken  from  the  action  of 
the  city  council.  Section  15,  art  5,  of  the 
Constitution,  gives  to  the  court  of  common 
pleas  appellate  Jurisdiction  'Mn  all  cases 
within  the  Jurisdiction  of  Inferior  courts, 
except  from  such  inferior  courts  from  which 
the  General  Assembly  shall  provide  an  ap- 
peal directly  to  the  Supreme  CJourt"  Is 
this  a  case  within  the  Jurisdiction  of  the 
city  council  as  an  inferior  court?  Judge 
Story,  In  his  Commentaries  on  the  Consti- 
tution (voL  3,  p.  626)  says:    "The  essential 


of  appellate  Jurisdiction  Is  that  it  reviews 
and  corrects  the  proceedings  in  a  case  al- 
ready instituted,  and  does  not  create  that 
cause  in  reference  to  Judicial  tribunals;  an 
appellate  Jurisdiction,  therefore,  necessarily 
implies  that  the  subject-matter  has  been  in- 
stituted in  and  acted  upon  by  some  other 
court  whose  Judgment  or  proceedings  are  to 
be  reviewed.  This  appellate  Jurisdiction 
may  be  exercised  in  a  variety  of  forms,  and, 
indeed,  in  any  form  which  the  Legislature 
may  choose  to  prescribe,  but  still  the  sub- 
stance must  exist  before  the  form  can  be  ap- 
plied to  it"  In  order,  therefore,  to  give  the 
circuit  court  appellate  Jurisdiction  in  the 
matter  appealed  from  the  dty  council,  it 
must  appear  that  the  city  council  was,  in 
the  matter  sought  to  be  reviewed,  acting  in 
a  Judicial  capacity  as  distinguished  from 
doing  a  ministerial,  administrative  or  dis- 
cretionary act  •'Appellate  Jurisdiction  is  the 
power  vested  In  a  superior  tribunal  to  review 
and  revise  the  Judicial  action  of  an  inferior 
tribunal."    2  Ency.  PI.  &  Pr.  IL 

The  charter  of  the  city  of  Greenville  (19 
St  at  Large,  pp.  109, 110),  in  section  13,  gives 
the  city  coundl  "power  to  prohibit  the  erec- 
tion of  any  wooden  building  or  buildings,  or 
any  wooden  roof  building  or  buildings.  In 
any  portion  of  said  city  that  they  may  by 
ordinance  define  as  the  limit  of  the  fire  dis- 
trict, and  to  prescribe  of  what  material  build- 
ings or  structures  within  said  limits  shall 
be  constructed,"  and  in  section  14,  the  dty 
council  is  given  power  to  abate  all  nuisances 
within  the  corporate  limits,  and  in  said  sec- 
tion power  is  given  to  appoint  a  board  of 
health  and  a  board  of  fire  masters  for  said 
city,  and  to  pass  such  ordinances  in  regard 
thereto  as  may  be  necessary.  By  an  ordi- 
nance ratified  April  7,  1003,  the  city  coundl 
created  and  established  a  board  of  fire  mas- 
ters, which  defined  the*  powers  and  duties 
of  such  board  with  respect  to  buildings  in 
the  city,  and  providing  penalties  for  obstruct- 
ing the  action  of  said  board  or  refusing  ta 
comply  with  their  directions,  and  in  section 
6  provided  "that  no  house,  building,  store  or 
other  structure  shall  be  built,  altered  or 
erected  in  the  dty  of  Greenville  without 
first  obtaining  a  permit  to  do  so,  signed  by 
the  chief  of  the  fire  department  and  the  pres- 
ident or  secretary  of  the  fire  commission.** 
By  a  previous  ordinance,  ratified  April  20» 
1887,  it  is  provided: 

"Section  1.  That  on  and  after  the  pas- 
sage of  this  ordinance,  it  shall  not  be  lawful 
for  any  party  or  parties  to  erect  or  move  any 
wooden  building  of  any  kind  whatever,  with- 
in the  distance  of  two  hundred  and  fifty  feet 
of  Main  street  of  said  city  at  any  point  be- 
tween Reedy  river  and  North  street 

"Sec.  2.  That  before  any  person  or  per- 
sons shall  erect  any  storehouse,  dwelling 
house,  hotel,  stable,  fence,  awning,  cellar 
door,  or  structure  of  any  kind  <m  any  street 
whatever,  application  in  writing  shall  first 
be  made  to  the  dty  council,. stating  the  use 
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and  purpose  for  which  said  building  or  other 
structure  is  designed,  and  stating  the  place 
of  location  for  the  same,  and  a  permit  from 
the  mayor  and  aldermen  be  obtained  to  erect 
said  building  or  other  structure,  before  the 
same  shall  be  commenced:  Provided,  that 
before  any  permit  to  build  shall  be  granted 
by  the  city  council,  the  same  shall  be  rec- 
ommended by  the  board  of  fire  masters,  who 
shall  have  the  power  to  require  the  person  or 
persons  who  make  application  to  build  to 
submit  their  plans  and  specifications  to  them 
In  writing." 

Section  6  provides  a  penalty  for  failure 
to  comply  with  this  ordinance. 

This  would  doubtless  give  the  city  council 
Jurisdiction  as  a  court  to  try  offenses  for  a 
violation  of  said  city  ordinance,  if  sustained 
as  valid,  but  no  such  authority  is  attempted 
to  be  exercised  in  the  present  matter,  but  it 
confers  no  authority  upon  the  city  council 
as  a  court  to  hear  and  determine  a  contro- 
versy arising  between  neighbors  as  to  wheth- 
er the  owner  shall  have  the  right  or  a  per- 
mit to  build  a  certain  kind  of  house  ui>on  her 
premises.  In  so  far  as  the  city  council  may 
assume  to  grant  or  refuse  such  a  permit,  their 
action  is  administrative  rather  than  Judicial. 
Their  decision  in  such  matters  is  not  binding 
in  the  sense  of  a  Judgment  of  a  court  The 
application  for  a  permit  is  ex  parte.  If  ob- 
Jectfon  be  offered,  that  does  not  raise  a  con- 
troversy between  the  petitioner  and  the  ob- 
jector which  is  submitted  to  the  Judicial  au- 
thority of  the  city  council.  As  the  city  coun- 
cil was  not  acting  in  the  capacity  of  a  court 
in  the  premises,  there  was  no  case  before 
the  city  council  for  which  a  right  of  appeal 
Is  saved  in  article  5,  §  15,  of  the  CJonstitution. 
When  the  Constitution  does  not  save  the 
right  of  appeal  from  an  inferior  or  special 
tribunal,  there  is  no  right  of  appeal  unless 
expressly  conferred  by  statute.  Whipper  v. 
Talbird,  32  S.  0.  3,  10  S.  B.  678,  We  find  no 
express  statutory  authority  for  the  present 
appeal  from  the  city  council.  The  petitioner 
must,  therefore,  seek  other  remedy. 

The  cases  of  City  Council  v.  Elchelberger, 
44  Sw  C.  351,  22  S.  B.  345,  and  City  Council 
T.  Brown,  42  S.  C.  184,  20  S.  B.  66,  have  no 
application,  as  In  those  cases  the  city  council 
acted  as  a  court  In  the  trial  of  offenders  char- 
ged with  violating  the  city  ordinance.  The 
circuit  court  being  without  Jurisdiction  to 
entertain  the  appeal  in  this  matter,  and  as 
this  court  has  no  Jurisdiction  to  go  further 
than  annul  such  decision,  the  other  excep- 
tions do  not  properly  arise,  and  will  not  be 
considered. 

The  Judgment  of  the  circuit  court  Is  re- 
versed for  want  of  Jurisdiction  In  that  court 
to  entertain  the  appeal  from  the  action  of  the 
city  council  of  Greenville,  In  refusing  to  ap- 
prove the  building  permit  granted  by  the 
board  of  fire  commissioners. 

The  CHIEF  JUSTICE  did  not  participate 
In  this  opinion  because  of  illnes&  | 
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KEAN  T.  LANDBUM  et  aL 

(Suprema  Court  of  South  Carolina.    Nov.  2. 
1905.)  ^ 

Code  Civ.  Proc.   1902,  {  400,  relative  to 
not  ^r^hfhlf^'i^r  "*^^^''»  :!'^^^  decedents,  doeS 

c1^bI'^^l^,^i^^'^^^  -^  ->•  «>, 

^A^^^  ^WD  Agent  —  Bvidencb  or 
mony^LWli^aK"^  "^^  ^^'  "^^  '^*^- 

oLf  b^%T^^r3^.i  ^'-^  •-  -^  ^. 

^ifoiJVteiSr.^     AQENOT-COKSTTOC 

*v^,^^^  ®'  attorney  given  by  nlalntiff 
authori«ng  another  "to  maki  contracts  to  iSn! 
durt   farming   and    mill    operations    for    mSr" 

Sr^««?«<?*^'*7  J"*  ^^^  ""^^^  to  "-on  the  mill 
for  plaintiff,  and  does  not  authorize  that  other 
to  run  It  on  his  own  account 
4.  EvrDrajcB—ExPEBT   Testimowt— Valub. 

f,««,  .  4^^t  '®2"i*  ^I  ^  ^*>«®  o'  timber  cut 
from  a  tract  of  land,  one  who  owna  an  adjoin- 
ing tract,  and  who  has  testified  that  the  tiiber 
on  his  land  was  about  the  same  as  tliat  cut. 
and  as  to  the  price  for  which  his  timber  wm 
sold,  and  other  facts  concerning  the  same,  may 
give  his  opinion  as  to  the  value  of  timber  on 
his  own  land. 

r.^^rv^^t^rrf®*'  «wes  In  pofait,  see  vol.  20, 
Cent.  Dig.  Evidence,  i  2218.] 

^  Sam— Dbclabatiows  of  Dboedbivt. 

Where  It  was  alleged  that  a  certain  person 
was  the  party  in  interest  in  a  settlement  made 
by  testator,  declarations  of  testator  that,  if 
she  made  the  settlement  fai  question.  It  would 
inure  to  the  benefit  of  such  person,  are  com- 
petent. 

[Ed.  Notej—For  cases  in  point,  see  vol.  20. 
Cent  Dig.  Evidence,  S  876.]  ' 

d.  Mortgages — TaANSAcnoirs  Constbuxd  as 

MOBTGAGES. 

A.  bought  certain  land  from  B.  for  C.  tak- 
ing a  deed  from  B.,  and  giving  hun  in  return  a 
mortgage  for  the  purchase  money.  He  then  put 
C.  mto  possession  and  agreed  to  convey  to 
nim  on  payment  of  the  purchase  money.  After 
payment  he  refused  to  convey.  Held,  A.  could 
not  be  considered  toward  C.  as  a  mortgagee. 
7.  Vesdob    awd    Fubohaseb  —  Rbmsdieb    or 

FUBCHASEB— RSCOVEBT  OF  PUBCHASE  MONST 

— Demano. 

Where  a  vendee  demanded,  and  his  vendor 
refused  to  convey,  land  according  to  contract, 
and  the  vendor  subsequently  died,  it  was  not 
necessary  for  the  vendee  to  demand  a  convey- 
ance from  the  vendor's  executor  before  suing 
the  executor  for  money  paid  on  the  contract 
&  Tbiai/xInstbuctions — Chabge  on  Facts. 

A  charge  stating  the  legal  conclusicms 
which  would  result  from  the  establishment  of 
certain  facts  is  not  subject  to  objection  as  a 
charge  on  the  facts. 

[Ed.  Note. — For  cases  In  point,  see  vol.  46. 
Cent  Dig.  Trial.  §  471.]  ' 

9.  Vendob    and    Pubchabeb  —  Bbeach    by 
Vendob — ^Damages  to  Vendee. 

Where  A.  buys  land  for  B.  at  the  latter's 
instance,  and  agrees  to  convey  the  same  to  B. 
upon  payment  of  the  purchase  money,  and  A. 
refuses  to  convey,  the  measure  of  B.'s  damages 
is  the  actual  value  of  the  land  at  the  time  of 
tender  and  refusal  of  title,  with  interest  from 
that    date,    less    any    depreciation    subsequent 
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thereto  due  to  B.'s  action,  and  is  not  the  money 
paid  for  the  land.  less 'the  value  taken  from 
ft  by  B. 

10.  Sams — Retubn    of    Pubohase    Monky — 
Conditions  of  Relief. 

Where  the  purchaser  in  a  contract  for  the 
sale  of  land  is  not  in  position  to  restore  what 
he  has  received  by  the  contract,  and  such  posi- 
tion does  not  result  from  any  fault  on  his  own 
part,  he  need  not  return  the  consideration  of  the 
contract  before  demanding  from  the  vendor  the 
money  paid  thereon,  but  ne  may  offer  to  allow 
credit  for  the  value  he  cannot  restore. 

11.  Same — Damages. 

Where  a  purchaser  in  a  contract  for  the 
sale  of  land  pays  more  than  the  amount  due, 
he  may,  on  a  breach  of  the  contract  by  the 
vendor,  recover  the  excess,  with  interest,  in 
addition  to  damages  for  the  breach. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Edgefield  County ;  Purdy,  Judge. 

Action  by  May  Belle  Kean  against  Eliz- 
abeth R.  Landrum  and  others,  as  exeeutri<5e8 
of  Emily  G.  Budwell.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  appeal.  Re- 
versed. 

J.  Wm.  Thurmond,  E.  H.  Folk,  Croft  & 
Tillman,  Thompson  &  Wells,  and  J.  W.  De 
Vore,  for  appellants.  Hendersons  and  Shep- 
pard  Bros.,  for  respondent 

WOODS,  J.  The  facts  In  this  case  were 
complicated,  the  evidence  contradictory,  and 
the  questions  submitted  to  the  Jury  must 
have  been  difficult  of  solution.  The  founda- 
tion of  the  action  was  the  allegation  that 
Mrs.  Emily  Q.  Budwell,  defendant's  testa- 
tor, bought  for  the  plaintiff  a  tract  of  land 
from  Mrs.  Mims,  and  agreed  with  plaintiff, 
through  her  agent,  John  M.  Bell,  to  convey 
the  land  to  her  on  receiving  from  plaintiff 
the  money  expended  In  the  purchase,  with 
interest;  that  the  purchase  money,  with  in- 
terest, was  paid,  part  to  Mrs.  Budwell  and 
the  remainder  to  Mrs.  Mims,  on  Mrs.  Bud- 
well's  debt  for  the  land;  that  Mrs.  Budwell 
nevertheless  refused  to  make  title  to  the 
plaintiff  unless  she  would  pay  all  debts  due 
to  her  by  plaintifTs  agent,  John  M.  Bell;  that 
upon  such  refusal  plaintiff  elected  to  recover 
back  the  money  paid,  with  interest,  rather 
than  seek  specific  performance  of  the  contract 
to  convey.  The  defense  was  that  Mrs.  Bud- 
well made  no  contract  with  the  plaintiff,  but 
bought  the  land  for  John  M.  Bell  altogether 
as  an  accommodation  to  him;  that  he  had 
not  paid  the  debts  due  by  him  to  her  on  ac- 
count of  the  purchase  money  of  the  land  and 
on  other  matters;  that  John  M.  Bell  took 
possession  of  the  land,  and  by  cutting  the 
timber  from  it  reduced  its  value  to  one-third 
of  what  it  was  at  the  time  of  the  purchase; 
that  even  if  the  plaintiff,  and  not  John  M. 
Bell,  is  the  real  party  In  interest,  she  could 
not  recover  back  the  purchase  money,  be- 
cause she  would  be  unable  to  restore  the  land 
to  the  condition  it  was  in  before  her  alleged 
agent  Bell  had  committed  waste  to  the  ex- 
tent of  $4,000  by  cutting  off  the  timber.  The 
plaintiff,  replying,  alleged  she  was  ready  and 


willing  that  the  purchase  money  claimed  by 
her  should  be  reduced  by  the  value  of  any 
timber  taken  from  the  land  by  her  agent. 
Defendant  moved  to  have  John  M.  Bell  made 
a  party  to  the  cause,  but  the  motion  was  re- 
fused, and  from  this  decision  there  was  no 
appeal.  The  plaintiff  recovered  Judgment, 
and  the  defendants  appeal,  alleging  error  in 
admission  of  evidence,  in  refusing  a  motion 
for  nonsuit,  and  in  the  charge  to  the  Jury. 

1.  The  evidence  of  John  M.  Bell  and  Mrs. 
Clotworthy  as  to  the  conversations  with 
Mrs.  Budwell  was  not  rendered  incompetent 
by  reason  of  the  fact  that  they  were  agents 
of  the  plaintiff.  An  agent  is  no  doubt  usual- 
ly partial  to  his  principal,  but  he  is  not  legal- 
ly interested  in  the  suit  of  his  principal  in 
the  sense  that  his  testimony  as  to  trans- 
actions or  communications  with  deceased 
persons  is  incompetent,  under  section  400  of 
the  Code  of  Civil  Procedure  1902.  Sanders 
V.  Bagwell,  37  S.  C.  145,  16  S.  B.  770. 

2.  It  is  competent  to  prove  by  parol  an 
agent's  authority  to  make  a  contract  to  buy 
land  for  his  principal,  and  the  testimony  of 
Bell  as  to  conversations  with  plaintiff  tend- 
ing to  prove  Ills  authority  to  buy  the  land 
for  her  was  competent 

8.  The  written  power  of  attorney  was  also 
competent  for  the  same  purpose,  because  the 
conferring  of  authority  thereby  on  Bell  by 
the  plaintiff  '*to  make  contracts  to  conduct 
farming  and  mill  operations  for  me"  tended 
to  Indicate  that  the  sawmill  was  to  be  run 
by  Bell,  as  plaintiff's  agent,  and  not  on  his 
own  account,  as  defendant  alleged  it  was. 
As  the  i>olnt  was  not  argued,  we  assume  the 
exception  complaining  of  the  introduction  of 
a  deed  from  Bell  to  the  plaintiff  is  abandon- 
ed. The  deed  covered  entirely  different 
property,  and  could  have  no  effect  whatever 
on  the  issues  tried  in  this  cause.  Its  admis^ 
sion  or  exclusion^  therefore,  could  not  be  re- 
versible error. 

4.  On  the  issue  of  the  value  of  the  timber 
cut  from  the  land,  the  witness  Holland  was 
allowed  to  give  his  estimate  of  the  value 
of  timber  on  his  own  land;  the  land  from 
which  the  plaintiff  claims  to  have  had  the 
timber  cut  and  the  land  of  the  witness  having 
been  originally  in  one  tract,  and  the  timber 
being  in  the  opinion  of  the  witness  of  about 
the  same  value.  The  witness  had  sold  his 
timber,  and  gave  the  price  received  and  all 
the  facts  upon  which  he  based  his  estimate. 
The  testimony  was  competent  Mauldin  v. 
Ry.  Co.  (S.  0.)  52  S.  E.  077. 

5.  The  objection  made  to  the  testimony  of 
John  Bell  Towill  reciting  a  conversation  be- 
tween Mrs.  Budwell  and  her  sister,  Mra 
Timmerman,  cannot  be  sustained.  In  tills 
conversation,  as  recited  by  the  witness,  Mrs. 
Timmerman  urged  her  sister  to  make  a  set- 
tlement with  their  brother,  John  M.  Bell,  say- 
ing it  would  help  him  in  his  old  age,  and  the 
response  attributed  to  Mrs.  Budwell,  "if  I  do 
settle  with  John,  it  will  not  benefit  him; 
that  May  Bell  Keese  wUl  be  the  beneficiary  of 
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the  settlement,^  tended  to  give  some  support 
to  the  allegation  that  the  plaintiff,  then  Miss 
Keese,  was  the  party  in  interest  in  the  trans^ 
action  between  Mrs.  Budwell  and  Bell. 

6b  It  was  submitted,  first,  on  the  motion 
for  nonsuit,  that  "the  deed  to  Mrs.  Budwell 
from  Mrs.  Mims  was  only  a  mortgage,  being 
a  security  for  money,"  and  from  this  the 
court  was  asked  to  conclude  that  even  if 
Mrs.  Budwell  agreed  to  make  a  deed  to  the 
plaintiff,  and  not  to  John  M.  Bell,  on  the 
payment  of  the  purchase  money,  she  and 
the  plaintiff  stood  In  the  relation  of  mort- 
gagee and  mortgagor;  the  payment  of  the 
purchase  money  therefore  entitling  her  to 
the  land  free  from  the  mortgage,  but  not 
to  a  return  of  the  money  paid  on  the  mort- 
gage. Under  this  view  the  defendant  con- 
tends the  only  remedy  of  the  plaintiff  was 
an  action  for  specific  performance  to  com- 
pel the  representatlYes  of  Mrs.  Budwell,  the 
equitable  mortgagee,  to  convey  the  legal  title 
to  the  plaintiff,  the  equitable  owner,  on  pay- 
ment of  the  mortgage  debt  It  is  true  Mrs. 
Budwell  stood  in  the  relation  of  mortgagor 
to  Mrs.  Mims,  and  upon  payment  of  her 
mortgage  could  not  recover  back  the  purchase 
money,  because  Mrs.  Mims  had  already  made, 
and  she  had  accepted,  the  title.  But  the 
plaintiff  never  had  title  to  the  land,  and 
therefore  could  not  execute  a  mortgage  of 
it  The  motion  for  nonsuit,  therefore,  could 
not  be  granted  on  the  theory  that  Mrs.  Bud- 
well stood  in  the  relation  of  mortgagee  to 
the  plaintiff. 

7.  There  was  evidence  of  a  demand  made 
on  Mrs.  Budwell  for  title  to  the  land  and 
of  her  refusal.  This  was  a  breach  of  her 
contract  and  it  was  not  necessary  for  the 
plaintiff  to  make  another  demand  on  her 
executors  after  her  death.  There  was  no 
tender  of  title  by  the  executors,  or  devisees, 
or  heirs,  and  therefore  we  do  not  consider 
what  would  have  been  the  effect  of  such  a 
tender  before  the  action  was  commenced. 

8.  As  to  the  other  grounds  of  the  motion 
for  a  nonsuit  it  is  sufilcient  to  say  that  the 
allegations  of  the  complaint  and  the  evidence 
were  sufficient  to  sustain  a  verdict  for  dam- 
ages for  breach  of  contract  even  if  the  facts 
did  not  warrant  a  recovery  for  the  specific 
sums  of  money  paid  on  the  contract,  and 
hence  a  nonsuit  could  not  have  been  granted 
for  a  total  failure  of  proof  to  establish  any 
cause  of  action  alleged  in  the  complaint 

9.  There  are  numerous  exceptions  alleging 
that  the  circuit  judge  charged  the  Jury  with 
respect  to  matters  of  fact  The  portions  of 
the  charge  complained  of  were  nothing  more 
than  statements  of  the  legal  conclusions 
which  would  result  if  the  jury  found  certain 
facts  alleged  in  the  complaint  This  was 
evidently  not  charging  on  the  facts. 

10.  The  most  serious  question  is  whether, 
under  the  facts  of  this  case,  the  circuit 
judge  was  in  error  in  charging  that  if  Mrs. 
Budwell  breached  her  contract  to  convey  the 
land,  the  plaintiff  could  recover  for  the  mon^ 


paid  on  the  contract  It  is  to  be  borne  in 
mind  this  la  not  an  action  in  equity  for 
rescission,  which  is  the  converse  of  specific 
performance,  but  an  action  at  law  for  the  re- 
covery of  money  paid  on  a  contract  which  it 
is  alleged  the  defendant  refused  to  carry 
out  The  right  to  recover  money  so  paid 
arises  from  the  obligation  Imposed  by  law 
to  restore  money  for  which  the  party  who 
paid  it  has  not  received  the  consideration 
agreed  upon,  and  is  founded  on  the  principle 
that  no  one  shall  be  allowed  to  enrich  him- 
self unjustly  at  the  expense  of  another.  This 
obligation  is  frequently  spoken  of  as  an  im- 
plied contract  The  restoration  of  the  pur- 
chase money  under  the  obligation  of  a  quasi 
or  imputed  contract  because  no  equivalent 
has  been  given  is  a  very  different  thing  from 
the  damages  which  the  law  exacts  for  breach 
of  contract  The  money  paid  under  a  con- 
tract sometimes  is  the  true  measure  of  dam- 
ages for  its  breach,  but  it  is  not  necessarily 
so.  To  illustrate,  if  one  buys  land  at  the 
instance  and  request  and  for  the  benefit  of 
another,  taking  the  title  to  himself  merely 
because  he  advanced  the  purchase  money, 
and  the  land  is  subsequently  greatly  en- 
hanced in  value,  and  then,  after  repayment 
of  the  purchase  money  to  him,  undertakes 
to  benefit  himself  by  retaining  the  land,  it 
is  evident  he  should  pay  as  damages,  not  the 
amount  of  the  purchase  money  repaid  to  him, 
but  the  value  of  the  land.  In  the  other  hand, 
if,  after  such  a  purchase,  the  land  should 
decrease  in  value,  and  the  person  advancing 
the  money  and  taking  title  should  refuse 
to  convey  on  repayment  of  the  purchase 
money  on  account  of  some  other  claim  set 
up  in  good  faith  by  him,  which  turned 
out  not  to  be  well  founded,  it  is  equally 
evident  it  would  be  unjust  to  fix  as  damages 
the  purchase  money,  refunded  to  him,  be- 
cause to  do  so  would  be  requiring  him  to  be 
responsible  for  the  bad  bargain  of  the  person 
for  whom  the  purchase  was  made.  So  here, 
if  Mrs.  Budwell  made  a  contract  with  the 
plaintiff  and  refused  to  carry  it  out  after 
the  payment  of  the  consideration.  It  follows 
she  is  liable  for  the  damages  resulting  to  the 
plaintiff.  But  whether  her  estate  must  re- 
store Just  the  sum  of  money  paid  out  by  the 
plaintiff  depends  upon  the  answers  to  these 
questions:  (1)  Was  the  purchase  of  the 
land  really  her  bargain  or  the  bargain  of  the 
plaintiff?  (2)  'Was  she  unjustly  enriched  at 
the  expense  of  the  plaintiff  to  the  extent  of 
the  purchase  money?  (3)  Did  the  plaintiff 
restore  to  her  estate  that  which  the  plaintiff 
received  from  her?  We  do  not  pause  to 
consider  whether  the  plaintiff's  evidence  made 
Mrs.  Budwell  the  trustee  of  a  resulting  trust 
in  favor  of  the  plaintiff,  for  whether  that 
was  the  technical  relation  or  not  will  make 
no  difference  in  fixing  the  measure  of  plain- 
tiflPs  recovery,  If  the  Jury  accept  her  version 
of  the  facts  of  the  transaction.  Assuming 
all  the  plaintiff's  evidence  to  be  true,  tier 
case  was  this:    Mrs.  Budwell  advanced  part 
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of  the  purchase  money  of  the  land  and  as- 
sumed obligations  for  the  remainder  to  Mrs. 
Mims  purely  as  an  accommodation,  and  at 
the  Instance  of  the  plaintilT  throngh  her 
agentt  John  M.  Bell.  PlaintilT  sought  the 
accommodation  from  Mrs.  Budwell,  and 
agreed  to  buy  the  land,  on  the  judgment  of 
her  agent,  John  M.  Bell,  mainly  for  the  tim- 
ber standing  on  it  Much  of  the  timber 
turned  out  to  be  inferior  in  quality,  and 
hence  the  lumber  cut  from  it  was,  to  a  large 
extent,  unmerchantable.  It  is  not  pretended 
Mrs.  Budwell  received  for  herself  from  the 
plaintiff  any  of  the  price  of  the  land,  or 
profited  by  the  purchase  in  any  way  beyond 
the  land  itself;  on  the  contrary,  all  the  pur- 
chase money  went  to  Mrs.  Mims  at  the  plain- . 
tiff's  instance.  Obviously,  therefore,  Mrs. 
Budwell  was  not  enriched  at  the  expense 
of  the  plaintiff  to  the  extent  of  the  pur- 
chase money.  It  is  alleged  in  the  complaint 
that  Mrs.  Budwell's  refusal  to  make  title  to 
the  plaintiff  was  unreasonable,  in  that  she 
demanded  that  the  debts  of  plaintiff's  agent, 
John  M.  Bell,  should  be  paid  before  she  part- 
ed with  the  title;  but  there  is  no  allegation 
or  proof  of  fraud  on  her  part  in  withholding 
the  title.  In  these  circumstances  nothing  can 
be  clearer  than  that  the  bargain  for  the  land 
was  the  plaintiflTs  bargain,  and,  if  it  turn- 
ed out  to  be  of  less  value  than  the  money 
paid  for  it,  the  loss  should  be  the  plalntifTs, 
and,  if  more,  the  gain  should  be  hers.  If 
Mrs.  Budwell  refused  to  convey,  she  has  not 
taken  from  the  plaintiff  the  purchase  money, 
for  that  was  paid  to  another  by  her  or  at 
her  instance,  but  only  the  land  which  was 
bought  for  her.  Under  these  facts  the  conclu- 
sion seems  obvious  that  the  measure  of  plain* 
tiff's. damage  upon  the  refusal  of  Mrs.  Bud- 
well to  convey  was  not  the  money  paid  for 
the  land,  less  the  value  the  plaintiff  had 
taken  from  it,  but  the  actual  value  of  the 
land  at  the  time  she  made  tender  to  Mrs. 
Budwell  and  demanded  title,  and  interest 
from  that  time,  less  any  depreciation  of  it 
subsequent  thereto  due  to  plaintiff's  own 
action. 

11.  It  is  said  in  Keener  on  Quasi  Contracts, 
a02 :  "If  the  plaintiff  is  in  a  position  to  re- 
turn what  he  received,  it  seems  equally  clear 
that  a  defendant  should  have  a  right  to  in- 
sist on  a  return  thereof  as  a  condition  of  re- 
funding what  he  has  received  under  the  con- 
tract, in  preference  to  being  credited  with  the 
value  thereof  in  an  action  brought  to  re- 
cover the  money  received  by  him  under  the 
contract  Accordingly  it  is  held  that,  as  a 
condition  of  maintaining  an  action  to  recover 
money  so  paid,  the  plaintiff  must  restore  to 
the  defendant  what  he  has  received  under  the 
contract  Thus,  In  Miner  v.  Bradley,  22  Pick. 
457,  the  plaintiff,  who  had  bought  from  the 
defendant  a  cow  and  a  quantity  of  hay  for  a 
gross  sum,  on  refusal  of  the  defendant  to  de- 
liver the  hay,  while  retaining  the  cow, 
brought  an  action  to  recover  the  purchase 
money.    It  was  held  that  the  return  of  the 


cow  to  the  defendant  was  a  condition  prece- 
dent to  his  right  to  maintain  the  action."* 
This  rule  does  not  apply  in  strictness,  how- 
ever, when  the'  plaintiff,  without  any  fault 
of  his  own,  is  not  in  a  position  to  restore 
what  he  has  received  under  the  contract  In 
such  case  it  is  sufficient  if  he  offers  to  allow 
credit  for  the  value  of  the  thing  he  is  unable 
to  restore.  This  offer  should  be  made  be- 
fore suit  brought,  but  whether  this  is  in  all 
cases  indispensably  necessary  as  a  condition 
precedent  to  bringing  the  action  for  money 
had  and  received  we  do  not  now  decide,  for 
the  reason  that  we  have  held  on  other 
grounds  that  this  could  not  be  sustained  as 
an  of  action  of  that  character. 

12.  We  conclude  the  circuit  Judge  was  in 
error  in  instructing  the  Jury  that,  if  Mrs. 
Budwell  refused  to  carry  out  her  contract  to 
convey,  the  plaintiff  could  recover  the  money 
paid  on  the  contract,  less  the  value  of  any 
timber  cut  from  the  land  by  the  plaintiff, 
and  that  he  should  have  charged  if  there 
was  a  breach  of  the  contract,  as  alleged,  the 
recovery  should  be  for  the  value  of  the  land 
at  the  date  of  the  tender  and  demand  for  title, 
with  interest  from  that  date,  less  the  subse- 
quent depreciation,  if  any,  due  to  the  action 
of  the  plaintiff  or  her  agent. 

18.  If  $500,  or  any  less  amount,  in  excess 
of  the  purchase  price  agreed  on  was  paid  by 
mistake  to  Mrs.  Budwell  and  retained  by  her, 
the  plaintiff  is  entitled  to  recover  the  sum  so 
paid,  with  interest,  in  addition  to  damages 
for  any  breach  of  the  contract  alleged  to 
have  been  made  wth  the  plaintiff.  There 
was  no  error  in  the  charge  on  this  point 

The  Judgment  of  this  court  is  ^at  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

The  CHIEF  JUSTICE  did  not  participate 
in  this  opinion  because  of  illness. 


(71  &  C.  67») 

BRUNSON   V.    rURTICK. 

(Supreme  Court  of  South  Carolina.    Nov.  7» 
1905.) 

1.  Justices  of  the  Psacb  —  PLBAoiNa  ^ 
Amendment. 

Where,  in  an  action  on  a  note  in  a  magis- 
trate's court,  it  is  alleged  that  $100  is  due,  but 
the  facts  are  not  stated  showing  the  amount 
due,  it  may  be  amended  by  alleging  the  date  of 
the  note  and  the  time  and  place  of  payment 

[Ed.  Notec— For  cases  in  point,  see  voL  31, 
Cent  Dig.  Justices  of  the  Peace,  8  328.] 

2.  Same— Jurisdiction. 

The  jurisdiction  of  a  magistrate,  which,  by 
Code  Civ.  Proc  f  71,  subd.  1,  is  limited  in 
actions  on  contracts  for  the  recovery  of  monisj 
onl^  to  $100,  is  determined  by  the  amount 
claimed,  and  not  by  the  amount  actually  due. 

[Ed.  Note. — For  cases  In  point,  see  vol.  31, 
Cent  Dig.  Justices  of  the  Peace,  §  157.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County. 

Action  by  Peter  C.  Brunson  against  W.  F. 
Furtick,    From  a  Judgment  of  the  circuit 
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ooart  fixistalnlng  a  judgment  of  a  magistrate, 
defendant  appeals.    Affirmed. 

De  Pass  &  De  Pass,  f6r  appellant  Weston 
ft  Aycock,  for  respondent 

JONES,  J.  Tbe  defendant  appeals  from  a 
judgment  of  the  drcQit  court  affirming  the 
judgment  of  the  magistrate  court  In  favor 
of  plalntlif  for  $100  in  an  action  on  a  promis- 
sory note. 

1.  The  first  question  presented  Is  whether 
there  was  error  In  affirming  the  order  of  the 
magistrate  OTerruling  defendant's  demurrer. 
The  action  was  commenced  March  12,  1904, 
before  B.  P.  McMaster,  Esq.,  a  magistrate  for 
Richland  county,  and  the  complaint  alleged 
that  the  defendant  **l8  Indebted  to  him  in 
the  sum  of  $100  on  a  promissory  note,  which 
said  sum  is  long  since  due  and  payable."  The 
demurrer  to  this  complaint  on  the  ground 
that  It  falls  to  state  any  cause  of  action,  and 
that  It  Is  not  sufficiently  explicit  to  enable 
defendant  to  understand  It  was  overruled 
by  the  magistrate.  The  magistrate,  however, 
permitted  the  complaint  to  be  amended  so 
as  to  Insert  these  words:  "Note  dated  at 
Columbia,  S.  C,  November  29, 1901,  promising 
to  pay  on  March  1,  1902,  to  the  order  of  Peter 
O.  Branson  a  certain  sum  of  money,  value 
received,  payable  at  Central  National  Bank 
at  Columbia,  S.  C,  interest  after  maturity 
at  eight  per  cent  per  annum."  On  a  subse- 
quent date,  when  the  case  was  called  for  trial, 
defendant  demurred  to  the  amended  com- 
plaint which  the  magistrate  overruled. 

We  think  the  demurrer  was  properly  over^ 
ruled.  Section  88,  subd.  5,  Code  Civ.  Proc., 
provides  that  In  a  magistrate  court  *'plead- 
Ings  are  not  required  to  be  in  any  particular 
form,  but  must  be  such  as  to  enable  a  person 
of  common  understanding  to  know  what  Is 
Intended."  In  subdivision  0  It  Is  provided 
that  "either  party  may  demur  to  a  pleading 
of  his  adversary,  or  any  part  thereof,  when 
It  Is  not  sufficiently  explicit  to  enable  him  to 
understand  it  or  it  contains  no  cause  of  ac- 
tion or  defense,  although  It  be  taken  as  true«" 
In  subdivision  7  It  Is  provided  that  "If  the 
court  deem  the  objection  well  founded,  It 
shall  order  the  pleading  to  be  amended,"  etc. 
The  original  complaint  Informed  the  defend- 
ant plainly  that  the  action  was  upon  a  prom- 
issory note,  and  that  the  amount  claimed 
thereon  was  $100.  The  amendment  spe- 
dflcally  described  the  note,  except  as  to  the 
amount  thereof,  but  the  complaint  as  It 
stood  originally  and  after  amendment,  claim- 
ed $100  upon  the  note.  This  was  certainly 
sufficient  to  enable  a  person  of  common  un- 
derstanding to  know  what  was  Intended. 

2.  The  next  point  raised  by  several  ex- 
ceptions Is  whether  the  magistrate  had  Ju- 
risdiction to  entertain  this  suit,  inasmuch  as 
the  amount  of  the  note  sued  on,  with  Inter- 
est exceeded  $100.  The  note  In  question  was 
one  ct  a  series  of  four  notes,  each  for  $89.25, 
with  interest  after  maturity  at  8  per  cent  p& 


annum,  and  each  dated  November  29,  1901, 
maturing  30,  60,  90,  and  120  days  thereafter, 
respectively.  This  note,  maturing  March  1. 
19(X2,  the  principal  and  Interest  at  the  time 
of  the  commencement  of  this  action  exceeded 
$100,  but  as  stated,  the  complaint  claimed 
only  $100.  The  Constitution  of  1895  (article 
6,  i  21)  provides:  "Magistrates  shall  have 
jurisdiction  In  such  civil  cases  as  the  Gener- 
al Assembly  may  prescribe:  Provided,  such 
jurisdiction  shall  not  extend  to  cases  where 
the  value  of  property  in  controversy,  or  the 
amount  claimed,  exceeds  one  hundred  dol- 
lars," etc.  in  accordance  with  this  pro- 
vision, section  71,  subd.  t  of  the  Code  of  Civli 
Procedure,  provides  that  magistrates  shall 
have  civil  jurisdiction  in  actions  arising  on 
contracts  for  the  recovery  of  money  only,  if 
the  sum  claimed  does  not  exceed  $100.  In 
the  cases  of  Oavender  v.  Ward,  28  S.  a  472, 
6  S.  B.  d02,  and  Catawba  MUls  v.  Hood,  42 
S.  C.  204,  20  S.  E.  91,  this  court  construing 
a  similar  provision  in  the  Constitution  of 
1808  and  a  similar  statutory  provision,  held 
that  the  jurisdiction  of  a  trial  justice  (now 
magistrate)  in  matters  of  contract  is  deter- 
mined by  the  amount  claimed,  and  not  by  the 
amount  due.  These  cases  are  decisive  of  the 
question.  The  rule  which  prevailed  in  South 
Carolina  previous  to  the  Constitution  of  1868 
and  statutes  pursuant  thereto,  as  laid  down 
In  Ramsay  v.  Ck)urt  of  Wardens,  2  Bay,  180, 
Simpson  V.  McMilUon,  1  Nott  &  McC.  192, 
and  St  Amand  v.  Gerry,  2  NoU  Sc  McC.  487, 
is  not  of  force  now. 

All  the  exceptions  which  are  not  controlled 
by  the  foregoing  conclusions  were  abandoned. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

The  CHIEF  JUSTICE  did  not  participate 
in  this  opinion  because  of  illness. 


(124  Oa.  M0) 
WATERS  V.  WATERS  et  aL 
(Supreme  Court  of  Georgia.    Nov.  20,  1906.) 

1.  HoiiE8TBAi»— Right  to  CoireBT. 

As  has  been  repeatedly  ruled,  the  head  of  a 
family  to  whom  has  been  set  a^ide  a  home- 
stead under  the  C>>nstitution  of  1868,  may  con- 
vey his  or  her  reversionary  interest  therein. 

2.  LnnTATioir  of  Actions — Pleading. 

A  petition  filed  in  1903,  seeking  to  cancel 
a  deed  made  in  1877  on  the  ground  that  its 
execution  was  induced  by  fraudulent  mis- 
representations by  the  grantee,  but  which  does 
not  allege  when  the  fraud  complained  of  was  dis- 
covered, is  bad,  as  against  an  appropriate  de- 
murrer setting  up  the  statute  of  limitations. 
This  is  so  for  the  reason  that  it  is  incumbent 
on  the  plaintiff  to  show  in  himself  a  complete 
right  of  action,  and  because  pleadings  must  be 
construed  most  strongly  against  the  pleader. 

[Ed.  Note. — For  cases  m  point,  see  vol.  33. 
Cent.  Dig.  Limitation  of  Actions,  §§  664r-6G8.] 

3.  EVIDENCB — PaBOL  Ck>IVTEMP0BANE0US  AgBEE- 
MENT. 

Equity  will  not  decree  the  specific  per- 
formance of  a  parol  agreement  made  contem- 
poraneously with  the  execution  of  a  deed  and 
alleged  to  have  been  a  part  of  the  consideration 
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moviBg  the  grantor;  the  deed  on  its  face  being 
an  onconditional  conveyance,  and  it  not  appear- 
ing that  anything  was  omitted  therefrom  by  mis- 
take. If  the  writteii  instrument  does  not  speak 
'the  true  intention  of  the  parties,  it  must  be  re- 
formed before  relief  can  be  obtained. 
4.  lNJU2TGnon--'AcTioir  at  Law. 

Equity  will  not  enjoin  the  institatlon  of  a 
■ait  to  which  the  party  seeking  the  injunction 
Boay  have  a  defense  available  to  him  on  the  trial 
of  the  same. 

[Ed.  Note.— For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Injunction,  $  56.] 

(Syllabus  by  the  Court) 

Error  from  Superior  CJourt,  Bullock  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Suit  by  Mrs.  Sarah  Waters  against  Robert 
B.  Waters  and  others.  There  was  judgment 
for  defendants,  and  plaintiff  brings  error. 
AflSrmed. 

This  case  comes  up  on  exceptions  to  the 
ruling  of  the  court  below  sustaining  a  demur- 
rer to  the  plaintiff's  petition.  The  allega- 
tions of  the  petition  were  substantially  as 
follows:  In  June,  1870,  Mrs.  Sarah  Waters, 
the  petitioner,  being  then  the  head  of  a  fam- 
ily consisting  of  herself  and  certain  minor 
children,  took  a  homestead,  under  the  Con- 
stitution of  1868,  in  described  realty,  title  to 
which  she  had  acquired  some  two  years  previ- 
ously. In  March,  1877,  during  the  continua- 
tion of  said  homestead,  and  before  the  bene- 
ficiaries thereof  had  attained  their  majority, 
petitioner  executed  to  her  son,  Robert  B. 
Waters,  one  of  the  defendants,  a  paper  pur- 
porting to  be  a  warranty  deed  to  the  land 
mentioned.  This  instrument  was  executed 
only  on  condition  that  petitioner  be  allowed  to 
remain  in  possession  and  control  of  the  land 
during  her  life;  this  agreement  being  made 
simultaneously  with  the  execution  of  the 
deed,  and  understood  as  part  of  the  consid- 
eration thereof.  The  deed  recited  a  consid- 
eration of  $250,  but  this  amount  has  nev^r 
t>een  paid  to  petitioner;  the  only  payment 
which  Robert  B.  Waters  has  ever  made  on  the 
land  being  a  sum  less  than  $200,  the  exact 
amount  being  unknown  to  petitioner,  which 
was  paid  about  the  time  of  the  execution  of 
the  deed  to  cancel  a  mortgage  in  favor  of 
one  Preetorious,  which  was  not  a  legal  lien 
against  the  landi,  but  which  Robert  B.  Waters 
represented  to  petitioner  was  enforceable  and 
valid.  In  making  tliis  representation  to  her 
Robert  B.  Waters  misled  petitioner,  and  took 
advantage  of  the  confidence  she  placed  in  him 
as  her  son ;  and  petitioner,  **belng  ignorant  of 
the  forms  and  processes  of  law,"  believed 
that  she  was  In  danger  of  losing  her  home. 
Robert  B.  Waters  then  offered  to  take  up  and 
settle  the  mortgage  on  condition  that  his 
mother  would  execute  a  deed  to  the  land  to 
him,  at  the  same  time  making  the  oral  agree- 
ment already  mentioned.  Petitioner  has  ever 
since  remained  in  the  open  and  peaceable 
possession  of  the  property,  and  has  never  paid 
any  rent  therefor,  nor  has  any  rent  been 
exacted  of  her.  Recently  Roberts  B.  Waters 
has  sold  the  property  to  Deal,  who  is  pr^ar- 


ing  and  threatening  to  eject  petitioner  from 
the  premises;  and,  unless  restrained  by  the 
court,  he  will  carry  out  his  threats.  The 
agreed  purchase  price  is  $4,000,  of  which 
amount  $1,000  is  a  cash  payment;  the  re- 
mainder being  secured  by  a  note  and  mort- 
gage from  Deal  to  Waters.  It  was  alleged 
that  the  deed  from  the  plaintiff  to  her  son 
was  void  because  It  was  without  sufficient 
consideration,  because  it  was  procured  by  im- 
due  influence  over  petitioner,  because  it  pur- 
ported to  convey  homestead  property  which 
could  not  be  conveyed,  and  because  it  was  in 
truth  a  deed  to  secure  a  debt  growing  out  of 
the  Preetorious  mortgage,  and  Waters  has 
been  fully  repaid,  having  received  from  the 
sale  of  a  portion  of  the  land  and  certain  tim- 
ber thereon  more  than  enough  to  satisfy  the 
debt  mentioned.  It  was  also  alleged  that 
petitioner's  uninterrupted  possession  of  the 
land  was  notice  to  Deal,  the  purchaser  from 
Waters,  of  her  title;  that  Deal  acquired  no 
better  title  than  Waters  had;  and  that  he  is 
bound  in  law  and  equity  by  petitioner's  right 
in  the  same  manner  as  Waters.  Petitioner 
claims  the  full  legal  title  to  the  land ;  but.  If 
the  court  should  decree  otherwise,  she  claims 
an  equitable  title,  and  alleges  that  the  deed 
to  her  8on  was  only  a  security  deed,  and,  the 
debt  having  been  paid,  she  is  entitled  in 
equity  to  the  land.  If,  however,  it  should  be 
held  that  she  parted  with  the  title  to  the 
land,  she  alleges  that  she  is  entitled  to  the 
possession,  control,  and  occupancy,  and  to  the 
rents,  Issues,  and  profits  thereof,  for  the  re- 
mainder of  her  life,  in  accordance  with  the 
terms  of  the  agreement  made  with  her  son 
contemporaneously  with  the  execution  of  the 
deed  to  him.  But  if  it  should  be  held  that 
Deal  by  reason  of  his  purchase  from  Waters, 
has  acquired  the  legal  title  and  the  right 
to  the  possession  of  thQ  premises,  petition- 
er alleges  that  Robert  B.  Waters  Is  in- 
debted to  her,  by  reason  of  his  failure  to 
carry  out  his  agreement,  in  a  sum  equiva- 
lent to  the  value  of  her  life  estate  in 
the  property,  based  on  the  standard  tables 
of  life  expectancy.  Also,  if  Deal  has  acquir- 
ed the  legal  title  to  the  prdperty  and  the 
right  to  the  immediate  possession  thereof,  it 
is  alleged  that  the  money  and  notes  given  in 
payment  therefor  are  her  property,  and  char- 
ged with  a  trust  in  her  favor  in  the  hands 
of  Waters  and  Deal.  She  prayed  (1-3)  that 
her  deed  to  Waters,  executed  in  1877,  and  the 
deed  from  Waters  to  Deal,  be  canceled,  and 
the  full  legal  title  to  the  property  in  dispute 
be  decreed  to  be  in  petitioner ;  (4)  that  Waters 
and  Deal  be  enjoined  from  interfering  with 
petitioner's  possession,  by  process  of  law  or 
otherwise;  (5)  that  Waters  be  enjoined  from 
transferring  or  otherwise  disposing  of  the 
notes,  mortgage,  or  other  evidence  of  indebt- 
edness given  him  in  the  purchase  of  the  land 
by  Deal ;  (6)  in  the  event  It  should  be  decreed 
that  tiUe  was  in  Deal,  that  this  titie  should 
be  decreed  to  be  an  estate  in  remainder,  to 
take  effect  only  after  the  death  of  petitioner; 
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(7)  In  the  event  it  should  be  decreed  that 
fall  legal  title,  with  the  right  to  Immediate 
poesession,  is  in  Deal,  that  the  $4,000  pur- 
chase price  of  the  land  be  decreed  to  be  a 
tmst  fund  for  the  benefit  of  petitioner;  (9 
In  the  event  that  none  of  the  preceding  pray- 
ers be  granted,  that  Judgment  be  awarded 
against  Robert  B.  Waters  for  damages  in  the 
sum  of  $4,000  for  the  violation  of  his  contract 
with  petitioner  ;(9-10)  for  general  relief,  and 
for  process.  The  demurrer  was  general,  and 
on  the  further  grounds  that  the  right  to  can- 
cellation prayed  for  is  barred  by  the  statute 
of  limitations;  that  the  petition  sets  up  in- 
consistent and  contradictory  causes  of  action ; 
that  the  petition  seeks  to  annex  a  condition  to 
a  deed  by  parol,  and  to  contradict,  add  to,  and 
vary  the  terms  of  a  written  contract  by  parol ; 
and  that  certain  paragraphs  were  not  suffi- 
ciently definite  to  constitute  the  basis  of  a 
recovery. 

Brannen  ft  Booth,  for  plaintiff  in  error.  J. 
K.  Hines,  J.  F.  Brannen,  and  G.  a  Johnston, 
for  defendants  in  error. 

OANDLBR,  J.  (after  stating  the  facts).  1. 
The  question  whether  Birs.  Waters  could, 
under  the  €k>nstitution  of  1868,  obtain  a  valid 
homestead  as  the  "head  of  a  family,''  was 
not  raised  by  counsel,  either  at  the  trial  below 
or  upon  the  hearing  before  this  court;  but 
both  sides  treated  the  homestead  set  apart  to 
the  plaintiff  as  in  every  respect  valid.  With- 
out going  into  this  question,  then,  we  come 
to  consider  the  effect  of  the  deed  made  by 
Mrs.  Waters  to  her  son,  in  which  she  under- 
took to  convey  the  fee  to  the  land  to  her  son. 
While  the  plaintiff  could  not  convey  the  home- 
stead property  in  such  a  way  as  to  defeat  the 
rights  of  her  minor  children  therein,  her  deed 
was  sufficient  to  pass  out  of  her  whatever 
claim  to,  or  interest  in,  the  land  that  she  may 
have  possessed.  Huntress  v.  Anderson,  110 
Ga.  427,  86  B.  B.  071,  78  Am.  St  Rep.  105. 
There  Is  no  merit  in  the  contention  that  the 
deed  was  void  as  to  the  plaintiff  because  it 
sought  to  convey  homestead  property. 

2.  The  only  other  reason  assigned  why  the 
deed  from  the  plaintiff  to  her  son  should  be 
held  void  Is  that  fraud  was  committed  in  its 
procurement  It  is  extremely  doubtful  if  the 
allegations  of  the  petition  as  to  the  alleged 
misrepresentation  by  Waters  of  the  legal 
effect  of  the  Preetorious  mortgage  make  such 
a  case  of  fraud  as  to  warrant  the  cancellation 
of  the  deed  made  to  him  in  consequence  of 
such  misrepresentation.  But  granting,  for 
the  sake  of  the  argument,  that  they  do,  more 
than  26  years  elapsed  between  the  commis- 
sion of  the  alleged  fraud  and  the  filing  of  the 
present  suit,  and  it  does  not  appear  at  what 
time  during  that  long  period  the  plaintiff  dis- 
covered that  she  had  been  defrauded.  Ap- 
parently nothing  was  done  to  prevent  her 
from  acquainting  herself  with  the  truth  as  to 
the  legal  effect  of  the  so-called  Preetorious 
mortgage.    It  was  Incumbent  upon  her,  In 


filing  her  petition,  to  show  that  her  cause  of 
action  was  not  barred.  This  was  not  done. 
Her  pleading  must  be  construed  most  strong- 
ly against  her,  and  therefore  it  will  be  pre- 
sumed that  she  discovered  the  alleged  fraud 
at  such  a  time  in  the  past  as  that  her  right 
of  action  has  expired  by  limitation. 

8.  As  to  the  prayer  that  the  plaintiff  be 
decreed  to  have  a  life  estate  in  the  property 
in  disputet  it  is  sufficient  to  say  that  this 
would  be  nothing  more  or  less  than  Ingrafting 
a  parol  agreement  upon  a  written  deed  and 
changing  the  estate  conveyed  by  the  written 
instrument  The  relief  sought  is  not  avail- 
able without  a  reformation  of  the  deed  from 
the  plaintiff  to  her  son,  which  was  not  prayed 
(Perkins  Lumber  Go.  v.  Wilkinson,  117  Oa. 
894,  48  8.  B.  690) ;  and  that  reformation  of 
the  deed  could  not  be  had,  because  it  appeared 
that  there  was  no  intention  to  insert  in  the 
instrument  any  provision  of  the  character  in- 
dicated. Ligon's  Adm'rs  v.  Rogers,  12  Ga. 
281. 

4.  As  to  the  various  other  prayers  of  the 
petition,  it  does  not  appear  that  the  plain- 
tiff's possession  of  the  premises  has  been  in- 
terfered with,  nor  does  it  appear  that  the 
plaintiff  has  any  right  which  she  may  not 
assert  In  defense  to  an  action  of  ejectment  or 
otiier  legal  proceeding  that  may  be  taken  to 
oust  her  fr<Mn  possession.  "Equity  will  not 
enjoin  the  proceedings  and  processes  of  a 
court  of  law  unless  there  is  some  intervening 
equity,  or  other  proper  defense,  of  which  the 
party,  without  fault  on  his  part,  cannot  avail 
himself  at  law."  Giv.  Gode  1895,  §  4916;  7 
Bnc.  Dig.  Ga.  Rep.  840,  369.  Should  Deal 
make  any  effort  to  oust  the  plaintiff  from  pos- 
session of  the  land,  it  will  then  be  time  for 
her  to  assert  any  rights  she  may  have.  The 
court  did  not  err  in  sustaining  the  demurrer 
and  dismissing  the  petition. 

Judgment  afiElrmed.  All  the  Justices  con- 
currlni^ 

(IM  Ga.  857) 
SEABOARD  AIR  UNB  RY.  v.  CQUIN. 
(Supreme  Gourt  of  Georgia.    Nov.  20,  1905.) 

1.  GARBIEB»— FOBOIBLS    EXPULSION    OF    PaS- 

8XNUSS— Punitive  Damages. 

Punitive  damages  are  recoverable  In  an 
action  against  a  railroad  company  by  a  pas- 
seuger,  where  the  evidence  shows  that  be  was, 
without  justification  ,or  excuse,  forcibly  expelled 
from  its  train  by  the  conductor  or  other  em- 
ployte  in  charge  thereof. 

[Ed.  Note. — For  cases  in  point*  see  voL  9, 
Gent  Dig.  Garners,  §  1489.] 

2.  Same— TOBTS  or  Sebvants. 

When  a  common  carrier  undertakes,  through 
its  servants,  to  exercise  its  rights  to  eject 
from  its  cars  passengers  who  have  been  guilty 
of  disorderly  conduct,  it  acts  at  its  peril  in 
determininjf  their  identity;  and  if  by  mistake 
one  who  baa  in  no  way  forfeited  his  rights  as 
a  passenger  be  ejected,  the  carrier  will  be  liable' 
to  req;>ond  in  diamages  for  the  tort  thus  com- 
mitted b^  its  servants,  their  good  faith  being 
only  available  in  defeating  a  recovery  of  puni- 
tive damages. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  9, 
Gent  Dig.  Garriers,  §§  141%  1488.} 
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8.  JtTDGirawT  —  Conclusiveness— CBnnNAi. 

Pbosboution. 
In  such  an  action  it  is  not  permissible 
for  the  carrier  to  plead  or  prove  the  conviction 
of  the  plaintiff,  in  a  criminal  prosecution  brought 
against  him  on  the  charge  of  using  profane  and 
vulgar  language  in  the  presence  of  females, 
while  upon  its  cars  on  the  occasion  when  he 
was  forcibly  expelled  from  the  train. 

[Ed.  Note. — For  cases  in  point,  see  voL  30, 
Gent.  Dig.  Judgment,  §  1310.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  B.  T.  Rawllngs,  Judge. 

Action  by  Preston  O'Quin  against  the 
Seaboard  Air  Line  Railway.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

This  was  an  action  to  recover  damages 
from  the  defendant  for  unlawfully  and 
wrongfully  expelling  the  plaintiff  from  its 
cars  on  which  be  was  riding  as  a  passenger, 
and  for  ejecting  him  with  unnecessary  force 
and  causing  him  to  be  arrested  for  an  offense 
alleged  to  have  been  committed  on  the  cars. 
The  Jury  on  the  trial  found  a  verdict  for  $500 
damages.  The  defendant  made  a  motion  for 
a  new  trial,  which  was  refused  by  the  court, 
and  It  excepts  to  the  Judgment  overruling 
this  motion.  The  evidence  for  the  plaintiff 
tended  to  prove  that  he  was  a  passenger  on 
the  cars  of  the  Seaboard  Air  Line  Railway, 
and  was  traveling  from  Savannah  to  his  des- 
tination at  Fitzgerald;  that  when  the  train 
reached  the  station  of  Collins,  In  Tattnall 
county,  certain  detectives,  employ^  of  the 
railway  company,  forcibly  ejected  him  from 
the  train,  without  allowing  him  to  get  his 
baggage,  and  turned  him  over  to  the  marshal 
of  Collins;  that  on  the  next  day  a  warrant 
was  sued  out  In  Bryan  county  at  the  Instance 
of  one  of  the  detectives  who  ejected  him  from 
the  train,  and  he  was  arrested  on  this  war- 
rant and  had  to  give  bond  for  his  appearance 
before  the  committing  court;  that  the  war- 
rant was  subsequently  dismissed  for  want 
of  prosecution;  that  at  the  time  of  his  ejec^ 
tlon  he  was  conducttng  himself  In  a  proper 
and  orderly  manner;  and  that  his  previous 
conduct  had  given  no  pretense  to.  the  servants 
of  the  railway  company  for  expelling  him 
from  the  train,  causing  his  arrest,  and  suing 
out  a  warrant  against  him.  The  defendant 
offered  evidence  to  show  that  at  the  time  the 
plaintiff  boarded  Its  cars  at  Savannah  he  was 
partially  Intoxicated ;  that  while  on  Its  cars 
he  used  profane  and  obscene  language  In  the 
presence  of  the  passengers,  among  whom  were 
several  females;  that  because  of  such  Im- 
proper conduct  he  was  expelled  from  the  train 
by  its  employes ;  and  that  in  ejecting  him  no 
more  force  was  used  than  was  necessary. 

Brown  &  Randolph,  Tom  Eason,  and  J.  V. 
Kelley,  for  plaintiff  In  error.  W.  T.  Burk- 
halter  and  Jos.  K.  Hlnes,  for  defendant  In 
error. 

EVANS,  J.  (after  stating  the  facts).  1. 
The  first  ground  of  the  amended  motion  for 


a  new  trial  complains  that  the  court  erred  in 
charging  the  Jury :  "In  every  tort  there  may 
be  aggravating  circumstances,  either  In  the 
act  or  In  the  Intention;  and  In  that  event, 
the  Jury  may  give  additional  damages,  either 
to  deter  the  wrongdoer  from  repeating  the 
trespass,  or  as  a  compensation  for  the  woimd- 
ed  feelings  of  the  plaintiff."  The  error  as- 
signed on  this  charge  Is  that  It  was  not  ap- 
plicable to  the  facts  of  the  case.  The  charge 
was  almost  a  literal  excerpt  from  Civ.  Code 
1S95,  fi  3906,  which  is  applicable  In  all  cases 
where  there  has  been  a  trespass  upon  or  un- 
lawful invasion  of  the  personal  rights  of  the 
aggrieved  party.  W.  &  A.  R.  v.  Turner,  72 
6a.  202, 53  Am.  Rep.  842 ;  City  &  Suburban  Ry. 
V.  Brauss,  70  Ga.  368;  Georgia  R.  v.  Homer, 
73  Ga.  257 ;  Georgia  R.  Co.  v.  Dougherty,  86  Ga. 
744, 12  S.E.  747,  22  Am.  St  Rep.  499.  The  case 
made  by  the  plaintiff  Is  that,  while  traveling 
as  a  passenger  and  behaving  in  a  decorous  man- 
ner, he  was  ruthlessly  ejected  from  the  defend- 
ant's train  by  its  servants,  w^lthout  any  excuse 
and  without  informing  him  why  he  was  so 
treated;  that  he  was  forcibly  expelled;  and 
that  In  ejecting  him  the  company's  employes. 
In  the  presence  of  other  passengers,  rough- 
ly took  hold  of  his  person  and  jerked  him 
from  the  train.  If  this  was  the  truth  of  the 
case  (and  the  verdict  of  the  Jury  solves  this 
question  In  .favor  of  the  plaintiff),  the  con- 
duct of  the  railway  company's  employee 
evinced  a  reckless  disregard  of  the  plaintiff's 
rights,  their  wrongful  act  amounted  to  a 
trespass  upon  his  person,  and  the  charge  of 
the  court  was  applicable  to  the  case  as  made 
out  by  the  evidence  Introduced  In  his  behalf. 
Georgia  R.  v.  Homer,  supra;  Head  v.  Rail- 
way Co.,  79  Ga.  358,  7  S.  B.  217,  11  Am.  St 
Rep.  434 ;  Atlanta  St  Ry.  Co.  v.  Hardage,  93 
Ga.  457,  21  S.  E.  100;  Southern  Ry.  Co.  v. 
Harden,  101  Ga.  263,  28  S.  E.  847. 

2.  The  following  charge  was  also  excepted 
to:  "I  charge  you  further,  in  determining 
this  question  and  In  dealing  with  the  pas- 
senger while  on  the  train,  the  railroad  was 
bound  to  exercise  extraordinary  diligence  in 
looking  Into  the  facts  and  circumstances  and 
determining  the  question  as  to  ^whether  or 
not  this  particular  passenger,  *or  whether 
somebody  else,  had  been  using  profane  and 
vulgar  language.  In  other  words,  In  de- 
termining the  question  as  to  whether  or  not 
the  passenger  was  subject  to  the  section  of 
the  Code  which  I  have  read  to  you — ^belng 
ejected  for  using  obscene  language — ^they 
should  use  extraordinary  diligence  in  deter- 
mining that  question."  This  charge  Is  al- 
leged to  be  erroneous,  because  the  rule  as 
to  extraordinary  diligence  did  not  apply  to 
the  facts  of  the  case,  and  because  the  court 
should  have  qualified  the  charge  by  instruct- 
ing the  Jury  that  if  the  employte  of  the  com- 
pany acted  in  good  faith  and  used  ordinary 
diligence  in  undertaking  to  ascertain  wheth- 
er the  plaintiff  was  the  person  who  had  been 
guilty  of  disorderly  conduct  on  the  train, 
the  company  could  not  be  held  liable  for  hie 
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expnlalon.  We  agree  with  counsel  for  the 
plaintiff  In  error  that  the  question  of  extra- 
ordinary diligence  was  not  Involved  under 
the  facts  of  this  case.  A  common  carrier 
owes  to  a  passenger  the  duty  of  exercising 
extraordinary  diligence  to  guard  him  against 
Injury  and  to  provide  for  his  safety  while  he 
Is  traveling  on  Its  cars;  but  where  the  car- 
rier, through  Its  employ6s»  acting  within  the 
scope  of  their  authorl^,  wrongfully  ejects  a 
passenger,  the  carrier  is  liable  for  the  tort 
thus  committed,  irrespective  of  the  good  faith 
of  its  employes  and  the  exercise  on  their 
part  of  ordinary  prudence  in  determining 
whether  or  not  the  passenger  has  been  guilty 
of  misconduct  A  mistake  of  fact  on  their 
part  will  not  relieve  the  carrier  from  liabil- 
ity, even  though  they  may  have  acted  in 
entire  good  faith.  Georgia  R.  Ck>.  v.  Eskew, 
86  Ga.  641,  12  8.  E.  1061..  22  Am.  St  Rep. 
490;  Atlanta  Ry.  Co.  v.  Keeny,  99  Ga.  266,  25 
8.  E.  629,  83  L.  R.  A.  824.  Their  intention 
can  only  be  looked  to  in  determining  wheth- 
er the  case  is  one  calling  for  punitive  dam- 
ages. Georgia  R.  Co.  v.  Eskew,  Just  cited. 
In  expelling  a  passenger  from  its  train,  the 
carrier  acts  at  its  peril ;  and.  If  he  be  wrong- 
fully ejected,  the  fact  that  its  servants  acted 
under  a  misapprehension  in  supposing  that 
be  bad  been  guilty  of  misconduct  can  afford 
no  excuse  to  the  carrier  for  his  unlawful  ex- 
pulsion. A  conductor  on  a  passenger  train 
Is  "invested  with  all  the  powers,  duties,  and 
reBponsibilltles  of  police  officers  while  on 
duty,**  and  may  lawfully  eject  a  passenger 
who  is  guilty  of  disorderly  conduct,  and 
cause  him  to  be  arrested  and*  detained  for 
a  violation  of  any  of  the  penal  laws  of  this 
state;  but  the  statute  which  clothes  a  con- 
ductor with  this  authority  expressly  provides 
that  nothing  therein  contained  "shall  affect 
the  liability  of  any  railroad  company  for  the 
acts  of  Its  employes."  Pen.  Code  1895,  §  902. 
While  the  law  as  to  extraordinary  diligence 
does  not  apply  to  a  case  where  a  passenger 
is  wrongfully  ejected  from  a  train  by  the 
servants  of  a  railway  company,  yet  the 
charge  excepted  to  affords  no  cause  of  com- 
plaint to  the  defendant  company,  as  the 
charge  was  more  favorable  to  it  than  would 
have  been  a  correct  presentation  to  the  Jury 
of  the  law  bearing  upon  Its  liability  as  a 
common  carrier.  Atlanta  St  Ry.  Co.  t. 
Xeeny,  99  Ga.  266,  25  S.  B.  629,  83  U  R.  A« 
824. 

8.  On  the  trial  the  defendant  offered  an 
amendment  to  its  plea,  alleging  that  since 
the  filing  of  the  suit  the  plaintiff  had  been 
indicted  and  convicted  in  the  superior  court 
of  Chatham  county  for  using  profane,  ob- 
scene, and  vulgar  language,  in  the  presence 
of  females,  on  a  passenger  car,  on  the  same 
day  as  that  on  which  he  claims  he  was  un- 
lawfully ejected  from  the  defendant's  train. 
The  court  declined  to  allow  this  amendment 
The  record  of  the  criminal  proceeding  there- 
in referred  to  was  <^ered  in  evidence  in  be- 
half of  th«  company^  but  was  excluded  by 


the  court  Error  is  assigned  upon  both  of 
these  rulings.  The  Judgment  of  conviction 
in  a  criminal  prosecution  constitutes  no  bar 
to  a  civil  action  based  upon  the  same  act 
or  transaction.  24  Am.  &  Eng.  Enc.  Law. 
(2d  Ed.)  831;  Oottlngham  v.  Weeks,  54  Ga. 
275.  This  rule  rests  upon  the  reasoning  that 
the  two  proceedings  are  not  ordinarily,  be- 
tween the  same  parties ;  different  rules  as  to 
the  competency  of  witnesses  and  as  to  the 
weight  of  evidence  exist  and  the  issue  In 
the  criminal  proceeding  is  not  necessarily 
the  same,  either  as  to  scope  or  as  to  its  at- 
tendant results,  as  that  involved  in  the  civ- 
il action.  In  this  state  the  defendant  is  not 
in  a  criminal  case,  permitted  to  testify,  and 
his  version  of  the  transaction  may  be  be- 
lieved or  rejected  In  the  discretion  of  the 
Jury;  while,  on  the  other  hand,  the  party 
against  whom  the  dvil  action  is  brought 
should  not  be  held  bound  by  the  result  of  the 
criminal  proceeding,  not  being  a  party  there- 
to, and  not  having  the  right  to  examine  or 
cross-examine  witnesses,  or  to  control  the 
conduct  of  the  case.  It  follows  that  the 
court  did  not  err  In  refusing  to  allow  the 
amendment,  or  in  rejecting  the  proffered 
evidence. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 

024  G«.  861) 

SCREWS  T.  ANDERSON. 
(Snpieme  Court  of  Georgia.    Nov.  20,  1905.) 

1.  Ajpfbal — New  Trzal — BIzolusion  of  Bvi- 

DBNCE  —  NBOESSITY    OF    STATING    ReJBOTBO 
EVIOENCB. 

Where  one  ground  of  a  motion  for  a  new 
trial  alleged  that  the  court  erred  in  refusing  to 
permit  two  named  witnesses  to  testify  "what 
the  whole  services  of  the  attorney  tot  defendant 
in  illegality  are  worth  In  the  case  up  to  date 
of  trial  and  including  the  same/'  without  stat- 
ing what  such  testimony  would  have  been,  or 
whether  the  judge  was  informed  of  what  was 
expected  to  be  proved,  it  cannot  be  considered. 
^[Ed.  Note.— For  cases  in  point,  see  voL  2» 
Cent.  Dig.  Appeal  and  Error,  f  1747.] 

2.  Samb — Sbttino    Out   Documentabt  Evi- 

DENCB 

Nor  can  a-  ground  be  considered  which 
alleges  error  in  the  ezcluslon  of  a  written  traits*^ 
fer,  without  setting  out  the  rejected  evidence. 
Evidence  which  has  been  rejected  cannot  proper- 
ly be  hicluded  in  a  brief  of  the  evidence. 

[Ed.   Note. — For  cases  in  point,  see  vol.  8, 
Oent.  Dig.  Appeal  and  Error,  §  2905.] 

3w  ExBOUTiOH  -^  Tbansfbb  —  Neobssitt  of 
Wbiuno. 

The  transfer  of  an  execution  must  be  in 
writing  in  order  to  put  the  legal  title  in  the 
transferee,  and  authorise  him  to  proceed  in  his 
own  name. 

4.   New    TBIAIr-RSLAnONSHlP   OF  JUBOBS  «0 

Pabties. 

Wliere  an  execution  was  levied,  and  the 
defendant  therein  interposed  an  affidavit  of  11- 
legali^t  alleging  payment,  and  the  jury  found 
that  the  affidavit  of  illegality  be  sustained  ex- 
cept as  to  a  certain  sum,  for  which  the  execution 
should  proceed  for  the  benefit  of  the  plaintiff's 
attorney^  It  furnished  no  ground  for  a  new 
trial,  on  the  motion  of  the  plaintiff  in  fi.  fa., 
that  two  of  the  Jurors  trying  the  case  were  her 
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second  cousins.  And  this  is  true  although  the 
attorney  testified  that  he  had  been  employed 
under  an  agreement  by  which  he  was  to  have 
one-half  of  the  recovery,  and  another  person, 
not  a  pairty  of  record,  testified  that  he  had  a 
transfer  of  the  claim  from  the  plaintiff,  while 
she  denied  both  of  these  statements. 
5.  Appeal  and  Ebbob — Vebdict — Gonglusivb- 

NESS. 

The  eyidence  being  confiicting,  and  the  pre- 
siding judge  having  approved  the  verdict,  this 
court  will  not  interfere  with  his  judgment  on 
the  ground  that  the  verdict  was  contnury  to  the 
evidence. 

[Bd.   Note. — For  cases  In  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  {§  1836,  1875.] 

d.  Same — Pasties — ^AHSzn>MEirr. 

If  parties  who  should  be  plaintiffs  in 
error  are  omitted,  they  can  be  added  by  amend- 
ment to  the  bill  of  exceptions  filed  by  one  prop- 
er plaintiff  in  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  {§  1814, 1836.] 

7.  Sams. 

No  amendment  Is  necessary  In  the  present 


(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Tattnall  Oouu- 
1y;  B.  T.  Rawlings,  Judge. 

Action  by  Sarah  Screws  against  J.  C  An- 
derson, in  which  plaintiff  recovered  a  judg- 
ment, and,  upon  the  levy  of  a  fl.  fa.  upon 
certain  property,  defendant  Interposed  an 
aflEidavit  of  illegality,  alleging  payment  of 
the  execution.  There  was  judgment  up- 
holding the  fl.  fa.,  and  plaintiff  brings  error. 
Affirmed. 

A  suit  wa&bronght  by  Sarah  Screws  against 
J.  C.  Anderson,  and  judgment  was  recovered 
for  $236.42,  principal,  and  $203.71,  interest 
to  October  4, 1900.  A  levy  was  made  on  cer- 
tain property,  and  the  defendant  interposed 
an  afBdavit  of  illegality,  alleging  that  he  had 
paid  off  and  discharged  the  fl.  fa.  except  the 
cost,  which  he  tendered.  On  the  trial  it  ap- 
peared that  Mrs.  Screws  had  made  a  settle- 
ment with  Anderson,  the  defendant  in  fl.  fa., 
that  the  fee  of  W.  T.  Burkhalter,  the  attorney 
of  record  for  the  plaintiff,  hkd  not  been  paid, 
and  that  he  claimed  the  right  to  have  the 
execution  proceed,  for  the  purpose  of  col- 
lecting such  fee,  which  he  claimed  was  to  be 
one-half  of  the  recovery;.  It  was  also  claimed 
that  there  had  been  an  assignment  by  Mrs. 
Screws  to  one  Sapp,  and  that,  in  addition  to 
proceeding  for  attorney's  fees,  the  fl.  fa. 
should  proceed  also  for  his  benefit  Mrs. 
Screws  admitted  that  she  had  settled  the 
execution  with  Anderson,  who  was  her 
nephew.  She  denied  that  she  had  ever  em- 
ployed Burkhalter  to  bring  the  suit,  or  made 
any  contract  with  him.  She  admitted  that 
she  was  very  old,  being  between  80  and  90 
years  of  age,  and  that  her  memory  was  bad. 
She  also  admitted  that  she  had  been  present 
at  the  trial  when  the  case  was  litigated  and 
the  judgment  obtained.  She  denied  that  she 
had  authorized  Sapp  to  retain  Burkhalter  as 
her  attorney,  or  that  she  had  transferred  the 
claim  to  Sapp.  There  was  conflicting  evi- 
dence, some  of  the  witnesses  testifying  that 


Sapp  had  been  authorized  to  employ  Burk- 
halter, and  had  done  so,  and  that  Mrs.  Screws 
ratified  and  confirmed  the  employment,  and 
recognized  him  as  her  attorney;  also,  that  the 
contract  was  that  he  was  to  receive  one-half 
of  the  recovery  as  a  fee.  Sapp  testified  that 
the  suit  had  been  assigned  to  him.  It  appears 
that  an  effort  was  made  to  prove  a  written 
assignment,  but  it  was  rejected  by  the  court 
The  jury  found  the  following  verdict:  '"We, 
the  jury,  find  for  the  illegality,  and  direct 
that  the  fl.  fa.  proceed  for  the  benefit  of 
plaintifTs  attorney  for  $75;  so  say  we  all." 
A  motion  was  made  for  a  new  trial  in  the 
name  of  Mrs.  Screws,  which  was  overruled, 
and  she  excepted. 

W.  T.  Burkhalter  and  Z.  D.  Harrison,  for 
plaintiff  in  error.  J.  K.  Hines  and  Isaiah 
Beasley,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts).  1, 
2.  A  ground  of  a  motion  for  a  new  trial 
which  alleges  error  on  the  part  of  the  court 
in  refusing  to  let  two  named  witnesses  state 
•*what  the  whole  services  of  the  attorney  for 
defendant  in  illegality  are  worth  in  the  case 
up  to  date  of  trial  and  including  the  same," 
without  stating  what  such  testimony  would 
have  been,  or  that  the  judge  was  informed  of 
what  was  expected  to  be  proved,  cannot  be 
considered.  Grant  ▼.  Noel,  118  Ga.  258,  45 
S.  B.  279  (2);  Freeman  &  Turner  News  Co.  ▼. 
Mencken,  115  Ga.  1017,  42  &  E.  809.  For 
the  like  reason,  the  ground  of  the  motion 
for  a  new  trial,  alleging  error  in  the  exclusicm 
of  a  written  transf«*  from  Mrs.  Screws  to 
Sapp,  cannot  be  considered,  because  the  evi- 
dence excluded  is  not  set  out  in  the  motion 
for  a  new  trial. 

8.  The  court  charged  that  the  transfer  of 
an  execution  must  be  in  writing  in  order  to 
put  the  legal  title  in  the  transferee,  and  au- 
thorize him  to  proceed  in  his  own  name,  and 
this  was  clearly  correct  Civ.  Code  1896,  | 
3682;  Anderson  v.  Baker,  60  Ga.  599. 

4.  One  ground  of  the  motion  for  a  new 
trial  is  because  two  of  the  jurors  were  dis- 
qualified by  reason  of  relationship  to  Mrs. 
Screws,  being  her  second  cousins,  and  that 
this  was  not  known  to  Burkhalter,  the  at- 
torney, until  after  the  trial.  It  is  not  shown 
that  this  was  not  known  to  his  client  either 
Mrs.  Screws,  the  original  plaintiff  in  fl.  fa., 
or  Sapp,  who  claimed  to  be  a  transferee  of 
it  The  execution  was  proceeding  in  the 
name  of  Mrs.  Screws  as  a  party  of  record. 
It  is  true  that  the  evidence  developed  the 
fact  that  she  had  made  a  settlement  with 
the  defendant  in  fl.  fa.,  and  the  attorney 
claimed  that  such  a  settlement  did  not  ex- 
tinguish the  execution,  or  prevent  its  pro- 
ceeding. He  testifled  that  nnder  his  con- 
tract of  employment  he  was  entitled  to  one- 
half  of  the  recovery  as  a  fee.  She  denied 
that  there  was  such  a  contract  In  addition 
to  the  evidence  on  this  subject  there  was 
also  evidence  as  to  the  value  of  services. 
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Thns,  while  the  attorney  claimed  to  have 
the  execution  proceed  for  his  benefit,  which 
he  might  do  for  the  amount  of  his  fee  (Clr. 
Code  18d5,  I  2814;  Kimbrough  y.  Pitts,  63 
Ga.  496),  and  Sapp  claimed  to  be  a  trans- 
feree^ on  the  face  of  the  record  Mrs.  Screws 
was  the  only  party  plaintiff,  and  the  case 
proceeded  in  her  name  as  such.  A  verdict 
was  rendered  against  the  affidavit  of  il- 
legality to  the  extent  of  $75  as  the  attorney's 
fee.  In  Wright  v.  Smith,  104  Ga.  174,  30  S. 
E.  651,  It  is  held  that  "relationship  of  a 
juror  within  the  prohibited  degrees  to  the 
unsuccessful  party  in  a  case,  although  un- 
known to  such  party  or  his  counsel  until 
after  the  verdict,  is  not  sufficient  ground  for 
a  new  trial."  See,  also,  Sikes  ▼.  State,  105 
Ga.  582,  31  S.  E.  567;  Downing  t.  State, 
114  Ga.  80,  89  S.  B.  927.  If,  therefore,  the 
plaintiff  Is  to  be  considered  as  the  losing 
party  because  the  affidavit  of  illegality  was 
sustained  in  part,  these  cases  would  be  di- 
rectly controlling.  If  she  Is  to  be  treated 
as  the  successful  party  because  the  affidavit 
of  illegality  was  not  sustained  in  its  entire- 
ty, a  fortiori,  one  in  whose  favor  a  verdict 
is  rendered  is  not  in  position  to  complain  of 
having  relatives  on  the  jury.  Although  the 
attorney  and  his  client  differed  In  their  testi- 
mony, yet  he  was  not  a  party  of  record,  nor 
can  It  be  said  that  his  client,  in  whose  name 
alone  the  case  was  proceeding,  was  the 
opposite  party. 

6.  While  the  evidence  was  conflicting,  we 
cannot  say  that  the  trial  court  abused  his 
discretion  in  refusing  to  set  aside  the  verdict 

6,  7.  A  motion  was  made  to  dismiss  the 
writ  of  error,  but  it  is  without  merit  The 
only  ground  which  need  be  mentioned  is 
that  neither  the  attorney  nor  Sapp  was 
made  a  party  plaintiff  in  error.  Neither  of 
them  was  a  party  of  record  in  the  court  be* 
low,  and  although  it  was  claimed  that  the 
fl.  fa.  should  proceed  for  their  benefit  the 
only  parties  of  record  were  the  plaintiff  and 
defendant  in  fi.  fa.  It  was  not  essential, 
therefore,  to  make  them  plaintiffs  in  error. 
Had  it  been  so,  they  could  have  been  joined 
with  the  original  plaintiff  in  error  by  amend- 
ment to  the  bill  of  exceptions.  Western 
Union  TeL  Oo.  v.  Griffith,  111  Ga.  551,  86 
S.  E.  859. 

Judgment  affirmed.  All  the  Justices  con* 
curring. 

(124  Ga.  399) 

HADEN  V.  ATLANTA  NORTHERN  RT.  CO. 

(Supreme  Gonrt  of  Georgia.    Nov.  20,  1905.) 

Bminent  Domain— Rekediss  ov  Ownkb— Ih- 

junction. 

Where,  on  the  interlocutory  hearing  of  a 
petition  to  enjoin  a  street  railway  company 
from  using  or  operating  its  cars  on  a  certain 
described  strip  of  land  to  which  petitioner 
claimed  title,  the  judge,  under  the  evidence  sub- 
mitted, could  properly  find  that  the  petitioner 
had  not  shown  title  to  the  land  In  question, 
there  was  no  abuse  of  discretion  In  refusing  to 
grant  the  injunction  prayed  for« 

(Syllabus  by  the  Gourt.) 


Error  from  Superior  Court,  Pulton  County ; 
J.  T.  Pendleton,   Judge. 

Action  by  W.  W.  Haden  against  the  At- 
lanta Northern  Railway  Ck)mpany.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

R.  O.  Lovett  and  W.  W.  Haden,  for 
plaintiff  in  error.  Rosser  &  Brandon,  for 
defendant  in  error. 

FISH,  a  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


024  Ga.  343) 

GREEN  T.  STATE. 

(Supreme  Court  of  (Georgia.    Nov.  20,  1905.) 

1.  Obiminal  Law— Evidezvcs— Statement  of 
Accused  at  Inquest—Method  of  Proof. 
It  is  competent  to  prove  on  a  subsequent 
trial  the  statement  of  the  prisoner  at  a  coroner's 
inquest  by  the  testimony  of  witnesses  who  profess 
to  remember  the  substance  of  such  statement; 
and  it  is  not  error  for  the  court  to  overrule  an 
objection  to  such  t^timony,  urged  on  the  ground 
that  "the  law  requires  the  evidence  before  the 
coroner's  jury  to  be  in  writing,  and  the  writ- 
ing would  be  better  evidence  of  what  the  wit- 
viAao  said." 


[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  (Mminal  Law,  §§  884,  1240-1245.] 

2.  Same— Compulsion— Want  of  Evidence. 
An  objection  to  the  admission  of  the  same 
evidence,  on  the  ground  that  "the  defendant 
was  in  the  custody  of  the  officers,  under  arrest, 
and  while  thus  situated  was  compelled  to  give 
testimony  against  herself  and  it  was  unlawful 
to  require  her  to  make  any  statement  tending  to 
incriminate  herself,  and  therefore  such  state- 
ment would  be  inadmissible,"  is  equally  without 
merit  where  the  record  does  not  disclose  any 
evidence,  either  of  compulsion  or  that  the  state- 
ment proved  by  such  testimony  was  not  freely 
and  voluntarily  made. 

[Ed.  Note. — For  cases  in  point,  see  voL  14^ 
Cent  Dig.  Gruninal  Law,  §§  460,  871.] 

8.  Homicide— Evidence— Relevancy. 

The  evidence  set  out  in  the  second  ground 
of  the  amended  motion  for  a  new  trial,  being 
irrelevant,  was  properly  excluded  by  the  court. 

4.  Same  —  Insibuctions— Justification  and 
Mitiqation. 

When  on  the  trial  of  one  charged  with 
murder  the  accused  admits  the  homicide,  but 
at  the  same  time  states  circumstances  of  justi- 
fication or  alleviation,  and  the  only  testimony 
of  witnesses  which  proves  the  homicide  also 
discloses  circumstances  of  mitigation  or  justi- 
fication, it  is  error  for  the  court  to  charge, 
without  qualification,  ''When  a  homicide,  how- 
ever, is  proven,  the  burden  is  on  the  the  slayer 
to  justii^  or  mitigate  the  crime  or  the  offense." 
[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent.  Dig.  Homicide,  §fi  27^278,  611.] 

5.  Same. 

While  the  charge  that  "when  homicide  is 
proven,  the  law  presumes  malice,  and,  unless 
the  evidence  relieves  the  slayer,  he  or  she  should 
be  convicted,"  is  less  objectionable,  it  does  not 
aptly  state  the  law  in  cases  where,  whether 
the  admission  of  the  defendant  be  considered 
or  the  evidence  of  the  witnesses,  there  is  no 
proof  of  the  homicide  save  such  as  carries,  in 
immediate  connection  with  it,  circumstances 
which,  if  believed  to  be  true  by  the  jury,  would 
amount  to  a  palliation  or  Justification  ol  the 
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A.  Sahs— Chabacteb  of  Defendant. 

Although  a  defendant's  character  is  not  pat 
in  issue,  still,  where  the  eiyidence  discloses  facts 
which  tend  to  show  that  the  defendant  is  a 
woman  of  immoral  life,  it  Is  not  hurtful  to  her 
for  the  court  to  charge  that  a  "woman  or  person 
of  bad  character  has  the  right  to  defend  [herseliH 
upon  the  same  principles  as  people  of  good 
character." 

7.  Saiob— Manslaughteb. 

As  there  were  facts  and  circumstances  In 
evidence  which  would  have  warranted  the  jury 
to  find  that  at  the  time  of  the  homicide  the 
deceased  was  attempting  to  commit  a  serious 
personal  injury  upon  the  accused,  it  was  not 
error  for  the  court  to  give  in  charge  to  the 
jury  the  law  of  voluntary  manslaughter. 

[Ed.  Note. — For  cases  In  point,  see  voL  26, 
Gent  Dig.  Homicide,  §§  650-653.] 

8.  Sams  —  Appeal  —  Bttbdsn  of  Showing 
Ebbob. 

Before  the  refusal  of  a  written  request  to 
charge  the  jury  will  be  held  to  constitute  error, 
it  must  appear  that  the  request  was  in  itself 
a  correct  statement  of  the  law,  and  applicable 
to  the  case. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Polk  County; 
A.  Li.  Bartlett,  Judge. 

Clem  Green  was  convicted  of  murder,  and 
brings  error.    Beversed. 

Blance  &  Tison  and  Bunn  &  Warrick,  for 
plaintiff  in  error.  W.  K.  Fielder,  Sol.  Gen., 
and  John  C  Hart,  Atty.  Gen.,  for  the  State. 

BECK,  J.  The  plaintiff  in  error,  Clem 
Green,  alias  Clem  Nunis,  was  convicted  of 
the  offense  of  murder.  She  made  a  motion 
for  a  new  trial,  based  upon  the  general 
grounds,  and  by  amendment  added  substan- 
tially the  following:  (1)  That  the  court  erred 
In  admitting  to  the  jury  evidence  of  the  de- 
fendant's statement  before  the  coroner's 
Jury,  fn  which  the  defendant  admitted  shoot- 
ing the  deceased,  but  contended  that  she  did 
It  because  be  broke  into  her  house,  and  was 
advancing  on  her  with  a  razor.  The  defend- 
ant objected  to  the  admission  of  this  evi- 
dence, on  the  ground  that  the  law  requires 
the  evidence  before  a  coroner's  jury  to  be 
in  writing,  and  that  this  writing  would  be 
best  evidence  of  what  the  witness  said;  and 
because  the  witness,  being  In  the  custody  of 
officers,  was  while  thus  situated  compelled  to 
give  the  testimony  against  herself,  and  it 
was  unlawful  for  her  to  have  been  allowed  to 
make  a  statement  tending  to  incriminate 
herself,  and  that  therefore  this  testimony 
was  inadmissible.  (2)  Because  the  court 
withheld  from  the  jury  the  testimony  of 
Levi  Cook  to  the  effect  that  he  had  "fixed 
a  clock  at  Clem  Green's  house.  Jim  Davis 
[the  deceased]  broke  into  the  dooz^— broke  the 
door  open — and  fired  a  shot  through  the 
door  into  the  house.  This  was  one  or  two 
years  before  his  death.  (4)  [Should  be  3,  but 
numbered  4  In  motion].  Because  the  court 
erred  In  charging  the  jury  as  follows: 
'When  a  homicide  Is  proven,  the  law  pre- 
sumed malice,  and,  unless  the  evidence  re- 
lieves tlie  slayer,  he  or  she  should  be  con- 
victed.   If  the  state  has  failed  to  establish 


the  guilt  <^  the  accused,  the  defendant  should 
be  acquitted.'  The  foregoing  portion  of  the 
charge  was  error  under  the  facts  of  this  case, 
first,  because  the  very  evidence  which  proved 
that  the  defendant  committed  the  homicide 
also  showed  complete  justification.  In  this 
case  the  state  was  dependent  upon  the  state- 
ment of  the  defendant  for  proof  of  the 
corpus  delicti,  and,  while  her  statement  show- 
ed that  she  did  the  killing,  it  also  showed 
that  the  same  was  In  self-defense.  There- 
fore there  could  be  no  presumption  of  malice 
against  her.  (5)  Because  the  court  erred  in 
charging  the  Jury  as  follows:  'When  the 
homicide,  however,  is  proven,  the  burden  is 
on  the  slayer  to  justify  or  mitigate  the  of- 
fense.' The  foregoing  portion  of  the  charge 
was  error  under  the  facts  of  this  case,  be- 
cause the  evidence  which  showed  that  the 
defendant  committed  the  homicide  also  show- 
ed that  she  was  justified  in  so  doing.  This 
was  true  of  all  the  evidence  which  tended 
to  show  that  the  defendant  committed  the 
homicide.  Therefore,  the  burden  was  never 
shifted."  Error  was  also  assigned  because 
the  court  charged:  "So,  also,  a  woman  or 
perflon  of  bad  character  has  the  right  to  de- 
fend themselves  upon  the  same  principles  as 
people  of  good  character,"  for  the  reason 
that  '4t  amounted  to  an  expression  on  the 
part  of  the  court  that  the  defendant  was  a 
woman  of  bad  character,"  as  she  had  not 
placed  her  character  in  issue.  The  court 
charged  the  law  in  reference  to  voluntary 
manslaughter  as  contained  in  Pen.  Code  ISdo. 
§  66.  The  defendant  allies  tiiat  that  part 
of  the  section  which  begins  with  the  sen- 
tence, "Provocation  by  words,  threats, 
menaces,  or  contemptuous  gestures  shall  in 
no  case  be  sufficient  to  free  the  person  kill- 
ing from  the  guilt  and  crime  of  murder/* 
should  not  have  been  charged,  "because  It 
was  not  justified  by  the  evidence  in  this  case, 
and,  the  case  «  *  <  being  a  close  case, 
it  tended  to  unduly  prejudice  the  jury  against 
this  defendant"  And  again,  exception  was 
taken  because  the  court  refused  a  written 
request  to  give  in  charge  the  following:  "A 
statement  which  admits  the  commission  of 
the  act,  but  which  also  gives  a  legal  excuse 
or  justification.  Is  not  a  confession.  The 
jury  would  have  no  right,  where  the  state 
relies  on  such  a  statement,  to  consider  that 
part  of  it  which  tends  only  to  criminate  the 
defendant,  and  reject  that  part  of  it  which 
would  excuse  or  justify  the  killing;  and  when 
the  statement  Is  relied  on  for  conviction  as 
admitting  the  killing,  but  also,  in  itself, 
shows  that  the  act  was  justified  or  excusable, 
the  jury  would  not  be  justified  in  convicting 
the  defendant  of  either  murder  or  man- 
slaughter. This  rule  of  law  applies  where 
the  state  relies  on  such  statement  to  identify 
the  defendant  as  the  slayer."  The  motion 
was  overruled,  and  the  defendant  excepted. 
1,  2.  There  was  no  error  in  admitting  the 
testimony  complained  of  in  the  first  ground 
of  the  amendment  to  the  motion  for  a  new 
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trial.  It  not  appearing  firom  tbe  record  that 
the  accused  was  under  oath  when  she  made 
her  statement  during  the  coroner's  inquest 
This  court  has  in  terms  decided  this  very 
question.  In  Woolfolk  y.  State,  81  Ga.  662, 
8  S.  E.  728,  it  was  held:  "Nor  was  there 
any  error  in  admitting  the  testimony  •  •  • 
in  relation  to  •  •  •  the  statements  of 
the  defendant  made  during  the  [coroner's] 
investigation.  The  objection  was  that  the 
circumstances  then  surrounding  the  defend- 
ant amounted  to  force  and  compulsion.  We 
see  no  error  in  the  admission  of  this  testi- 
mony. •  •  ♦  So  far  as  this  record  dis- 
closes the  statements  made  by  the  defendant 
were  perfectly  voluntary,  and  not  under 
oath.  It  is  true  that  there  was  some  ex- 
citement in  the  crowd  during  the  day,  and 
that  the  defendant  was  under  arrest,  charged 
with  the  murder  of  his  whole  family;  but 
there  had  been  no  threats  made  against  him, 
so  far  as  the  record  discloses."  See,  also, 
Wharton's  Cr.  Bv.  $§  664,  668;  1  Bishop's 
Gr.  Proc  fi§  1265-1267.  As  it  does  not  ap- 
pear from  the  record  in  the  case  at  bar  that 
the  Incriminating  statement  of  the  accused 
was  not  voluntarily  made,  and  the  burden 
being  ui>on  her  to  show  such  fact,  if  it  was 
a  fact  (Eberhart  v.  State,  47  Ga.  699),  her 
failure  so  to  do  renders  her  objection  to 
the  testimony  without  merit  Nor  should 
this  testimony  have  been  excluded  on  the 
ground  that,  because  the  law  requires  the 
substance  of  the  evidence  before  a  coroner's 
jury  to  be  reduced  to  writing,  the  writing 
would  be  better  evidence  of  what  the  wit- 
ness said.  It  is  true  that  a  coroner  is  re- 
quired to  "commit  to  writing  the  substance 
of  the  testimony  delivered  before  the  in- 
quest" Pen.  Gode  1895,  §  1266.  But  this 
"substance  of  the  testimony"  Is  in  its  char- 
acter very  similar  to  the  "abstract  of  evi- 
dence" which  in  courts  of  inquiry  the  Judge 
Is  required  to  have  made  where  the  charge 
Is  of  a  felony;  and  It  has  been  held  that  evi- 
dence of  the  testimony  of  a  witness  on  a  com- 
mitting trial  may  be  proved  as  well  by  one 
who  heard  It  as  by  the  notes  or  memoranda 
taken  by  the  court  'This  [abstract  of  evi- 
dence] differs  from  an  approved  record, 
where  all  the  facts  are  taken  down  and 
scrutinized  by  the  counsel  for  the  parties,  and 
approved  by  the  court,  and  becomes  a  mat- 
ter of  record.  It  also  differs  from  a  volun- 
tary statement  made  by  the  accused  before  a 
committing  court,  which  the  law  requires 
the  magistrate  to  take  down  in  writing,  and 
return  to  the  superior  court"  Brown  v. 
State,  76  Ga.  626. 

8.  The  court  properly  rejected  the  evidence 
the  exclusion  of  which  Is  complained  of  in 
the  second  ground  of  the  amended  motion. 
In  no  event  could  it  have  been  admissible, 
unless  it  had  further  appeared  that  at  the 
time  of  such  shooting  Glem  Green  was  in  the 
house,  and  that  the  shooting  was  an  attempt 
to  do  her  an  injury.  But  ev^i  If  this  bad 
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appeared,  the  adm!ssi<Mi  of  such  testimony 
would  have  been  of  doubtful  propriety;  for 
it  appears  that  whatever  might  have  been 
the  state  of  the  deceased's  feelings  towards 
the  defendant  one  or  two  years  before  his 
death,  amicable  relations  had  been  re-estab- 
lished between  them  before  the  time  of  the 
tragedy  that  culminated  in  the  shooting  with 
which  the  defendant  in  this  case  is  charged. 
4.  Though  some  other  courts  lay  down  a 
different  rule.  It  is  now  a  well-established 
rule  In  this  state  that,  where  a  killing  of  a 
human  being  is  proved,  and  the  evidence  ad- 
duced to  establish  the  killing  does  not  show 
drcmnstances  of  Justification  or  alleviation, 
malice  will  be  Inferred.  But  if  the  evidence 
relied  upon  by  the  state  to  show  the  killing 
contains  circumstances  of  alleviation  or  Jus- 
tification, the  burden  of  proving  that  the 
crime  was  murder  is  not  shifted.  Until 
malice  is  shown,  one  vital  element  lOf  the 
offense  is  laddng.  This  element,  as  we  have 
seen,  may  be  presumed  to  exist  when  by  the 
evidence  proving  the  homicide  no  circum- 
stances of  mitigation  appear.  "The  law  pre- 
sumes every  homicide  to  be  felonious  until 
the  contrary  appears  from  circumstances  of 
alleviation,  of  excuse,  or  Justification;  and 
It  is  incumbent  on  the  prisoner  to  make  out 
such  circumstances  to  the  satisfaction  of  the 
Jury,  unless  they  arise  out  of  the  evidence 
produced  against  him."    Hudgins  v.  State, 

'2  Ga.  188.  "*In  every  charge  of  murder,' 
says  Mr.  Justice  Foster,  the  fact  of  killing 
first  being  proved,  all  the  circumstances  of 
accident,  necessity,  or  Infirmity  are  to  be 
satisfactorily  proved  by  the  prisoner,  unless 
they  arise  out  of  the  evidence  produced 
against  him ;  for  the  law  presumes  the  fact 
to  be  founded  in  malice,  until  the  contrary 
appears.'  Foster,  255."  Hopkins,  Pen.  Code 
1895,  §  858.  But  in  the  case  at  bar,  whether 
the  Jury  based  their  finding  that  the  defend- 
ant did  the  killing  upon  the  admissions  of  the 
accused  herself,  or  upon  the  testimony  of 
witnesses  in  the  case,  they  could  not  have 
found  the  fact  of  the  killing  except  from  evi- 
dence or  from  admission  which  carried.  In 
close  and  immediate  connection  with  proof 
of  the  killing,  circumstances  of  necessity, 
excuse,  or  mitigation.  Of  course,  where  the 
evidence  or  admission  which  established  the 
fact  of  a  killing  contains  also  circumstances 
of  the  character  Just  indicated,  it  would  be 
within  the  province  of  the  Jury  to  accept  the 
entire  testimony,  and  give  full  effect  to  the 
circumstances  reducing  the  killing  from  mur- 
der to  some  lower  grade  of  offense  than  mur- 
der, or  to  find  It  Justifiable  homicide,  or  they 
might  reject  entirely  all  of  the  evidence  of 
an  exculpatory  nature,  if  under  all  the 
proved    facts   and   circumstances   they   dis- 

,  believed  the  same,  and  believe  only  that 
which  tended  to  fix  guilt  upon  the  accused; 
but  the  charge  should  have  been  so  adjusted 
to  the  facts  as  to  allow  to  the  Jury  the  free 
exercise  of  their  functions.  The  Jury  was 
authorized  in  this  case  to  find  that  the  de- 
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fendant  did  tbs  killing  from  the  admission 
of  the  defendant  herself,  but  in  connection 
with  that  admission  she  stated  strong  facts 
of  mitigation,  excuse,  and  Justification.  So 
also,  the  testimony  of  the  two  witnesses, 
Mick  Smith  and  Pope  Means,  would  have  au- 
thorized the  Jury  to  find  that  the  defendant 
committed  the  homicide;  but  it  is  likewise 
true  of  their  evidence  that  it  contains  cir- 
cumstances of  mitigation,  for  in  the  same 
breath  in  which  they  establish  the  killing 
they  show  circumstances  of  necessity  or  pal- 
liation, and  these  would  have  negatived  the 
presumption  of  malice  which  would  otherwise 
arise  upon  the  bare  proof  of  the  homicide, 
had  the  Jury  from  all  the  evidence  believed 
them  to  be  proved. 

6.  The  portion  of  the  charge  complained 
of  in  the  fourth  ground  of  the  motion  might 
not  constitute  reversible  error,  but  it  is  not 
entirely  unobjectionable.  It  is  true  that  it 
is  in  the  very  language  of  the  headnote  in  the 
case  of  Clarke  v.  State,  35  6a.  75,  and  that 
in  that  case  a  charge  very  similar  to  the  one 
under  consideration  was  approved;  but  in 
the  Clarke  Case  the  evidence  for  the  state^ 
without  disclosing  any  circumstances  of  al- 
leviation or  Justification,  clearly  proved  the 
fact  of  the  homicide  committed  by  the  ac- 
cused. But  where  the  very  witnesses  whose 
evidence  establishes  the  fact  of  the  killing 
include  In  their  testimony  circumstances  of 
mitigation,  malice  will  not  be  presumed,  and 
the  Jury  will  be  left  free  to  find,  from  all 
the  proved  facts  and  circumstances  In  the 
case,  whether  the  killing  was  done  with 
malice  aforethought  or  not 

G-8.  llie  other  errors  complained  of  are 
sufficiently  dealt  with  in  the  headnotes. 

Judgment  reversed.  All  the  Justices  con- 
corrinj^ 


(124  Gft.  2L8) 

McCOX  v.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  18,  1905.) 

1.  BbBOBt— AFTIDAVn^lN  FOBMA  PaUPKBIS. 

An  affidavit  by  the  plaintiff  In  error  that 
"he  is,  because  of  his  poverty,  unable  to  pay  the 
costs"  in  the  case,  fully  complies  with  the  re- 
quirement of  the  statute  as  to  taking  criminal 
cases  to  the  Supreme  Court  on  affidavits  In 
forma  pauperis. 

2.  INOICTKENT— VaBIANCI. 

Where  an  accusation  for  cheating  and 
swindling  charged  that  the  accused  fraudulently 
procured  $10  in  money  from  the  prosecutor, 
evidence  that  the  accused  procured  from  the 
prosecutor  and  had  cashed  a  draft  for  $10 
was  admissible. 
8.  Criminal  Law— Waivbb  or  ESbbob. 

Though  it  was  erroneous  to  admit,  over  the 
objection  of  the  accused,  secondary  evidence 
of  a  fact,  by  subsequently  admitting  such  fact 
in  his  statement  to  the  Jury,  he  lost  the  right 
to  except  to  the  ruling. 
4.  Master  and   Servant— Bbbach  or  Con- 

TBAOr— BVIDENOB. 

The  evidence  did  not  authorize  the  verdict, 
and  the  court  erred  in  not  granting  a  new  trial. 
(Syllabus  by  the  Court) 


Error  from  City  Court  of  Baxley;  J.  I. 
Carter,  Judge. 

Lawrence  McCoy  was  convicted  of  being  a 
common  cheat,  and  brings  error.    Reversed. 

Lawrence  McCoy  was  convicted  in  the  city 
court  of  Baxley  of  being  a  common  cheat 
and  swindler,  under  an  accusation  based  up- 
on the  act  of  the  General  Assembly  of  August 
15,  1903  (Acts  1903,  p.  90).  His  motion  for 
a  new  trial  being  overruled,  he  excepted. 
The  accusation  charged  that  the  accused,  on 
December  1,  1903,  in  the  county  of  Appling, 
contracted  with  the  prosecutor  to  work  for 
him  as  a  laborer,  with  Intent  to  procure 
money  from  him,  and  not  to  perform  such 
•service,  and  thereby  procured  from  the  prose- 
cutor $10  in  money,  and  after  procuring  the 
same  failed  to  perform  the  labor  in  pursuance 
of  the  contract,  to  the  loss  and  damage  of  the 
prosecutor  in  the  sum  of  $10.  On  the  trial 
the  prosecutor  testified:  "On  the  29th  day 
of  November,  1903,  this  defendant  came  to 
my  place,  and  wanted  to  borrow  from  me 
the  sum  of  ten  dollars,  and  he  wanted  to  cut 
boxes  for  me  and  work  for  me  after 
Christmas.  I  first  refused  to  loan  him  the 
money,  knowing  that  he  was  at  work  for  the 
Kirkland  boys,  but  he  stated  to  me  that  he 
wanted  to  work  for  me  the  next  year,  and 
that  he  was  out  of  debt  to  the  Kirkland  boys, 
and  that  If  I  would  let  him  have  the  ten  dol- 
lars he  would  come  to  my  place  after  Christ- 
mas and  work  for  me.  ♦  •  •  Defendant 
agreed  that  if  I  would  let  him  have  the  ten 
dollars,  he  would  come  back  after  Christmas 
and  work  for  me.  1  did  not  have  the  ten 
dollars  to  let  the  defendant  have  in  money, 
so  I  drew  a  draft  on  my  factors,  and  gave  to 
him,  for  the  sum  of  ten  dollars.  The  draft 
was  of  the  value  of  ten  dollars.  I  have  been 
damaged,  I  consider,  more  than  ten  dollars 
by  the  failure  of  this  defendant  to  complete 
his  contract  He  has  never  up  to  this  time 
completed  his  contract  This  all  occurred  In 
Appling  county,  this  state.  The  defendant 
was  to  cut  boxes  for  me  after  Christmas,  and 
do  work,  too,  during  the  year  on  my  turpen- 
tine place.  After  Christmas  the  defendant 
came  to  me,  and  told  me  that  Rich  Kirkland 
claimed  an  account  against  him  of  six  dol- 
lars, and  stated  that  he  was  ready  to  go  to 
work,  and  wanted  me  to  pay  the  account  of 
some  four  or  six  dollars  for  shoes  to  Rich 
Kirkland.  I  told  him  I  would  not  do  so, 
and  told  him  that  it  would  be  satisfactory 
with  me  for  him  to  go  back  to  Rich  Kirk- 
land and  work  out  the  shoes,  and  that  he 
could  then  come  to  my  place  and  work  out 
what  he  owed  me.  He  came  to  see  me  twice 
about  going  to  work  for  me  before  he  went 
to  work  for  me ;  that  he  could  work  It  out  in 
one  week,  and  come  back  and  go  to  work. 
Just  about  the  12th  of  March,  before  box 
season  was  out,  he  came  to  my  place,  and 
came  on  Monday  morning,  and  commenced 
cutting  boxes,  and  cut  boxes  for  me  one  or 
two  days,  and  theu  I  had  him  to  go  to  work 
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cornering  boxes,  and  he  worked  at  that  until 
Friday  of  that  week,  and  told  me  that  he  had 
left  his  family,  and  would  go  and  see  how 
they  were,  and  would  return  on  the  follow- 
ing Monday  morning,  but  did  not  make  any 
proYiaion  about  going  back  the  following 
Monday  morning.  His  wife  died,  so  I  am 
informed,  about  the  month  of  October.  My 
woodsman  and  myself  counted  the  boxes  he 
cut,  and  his  work,  less  the  amount  of  rations 
be  got  to  live  on  while  he  was  at  work, 
amounted  to  two  dollars  and  fifty-seven 
cents,  for  which  amount  I  credited  him.  I 
have  never  seen  the  draft  I  gave  him  since 
I  gave  It  to  him,  and  do  not  know  whether 
the  factors  have  ever  paid  it,  or  whether  it 
has  ever  been  presented  for  payment  The 
defendant's  family  lived  seven  miles  from 
where  he  did  this  work.  I  do  not  know 
whether  defendant's  wife  ever  recovered 
from  this  illness  defendant  referred  to  when 
he  left  my  place  on  that  Monday  morning 
or  not  •  •  •  I  know  I  paid  my  factors 
the  ten  dollars  for  the  draft'*  Another  wit- 
ness for  the  state  testified  that  tbe  accused 
admitted  to  him  that  Mr.  Davis,  a  son-in-law 
of  the  prosecutor,  "cashed*'  the  draft  for  the 
accused.  The  accused,  in  his  statement  to 
the  Jury,  admitted  that  he  procured  "the 
draft"  from  the  prosecutor. 

J.  H.  Thomas  and  N.  B.  Padgett,  for  plain- 
tiff in  error.    N.  J.  Holden,  for  the  State. 

FISH,  C.  J.  1.  Ck)unsel  for  the  state  mov- 
ed to  dismiss  the  writ  of  error,  on  the  ground 
that  the  plaintiff  in  error  had  not  paid  the 
costs,  nor.  In  lieu  thereof,  made  an  affidavit 
In  accordance  with  the  statute.  There  Is  an 
afiSdavlt  by  the  plaintiff  in  error,  properly 
entitled,  attached  to  the  bill  of  exceptions, 
in  which  the  affiant  makes  oath  "that  he  is, 
because  of  his  poverty,  unable  to  pay  the 
cost  in  said  case."  This  affidavit  fully  com- 
plies with  the  requirements  of  the  statute. 
Counsel  for  the  state  relied  on  DeLoach  v. 
Richards,  94  Ga.  730,  19  S.  B.  717,  but  the 
ruling  there  made  Is  not  In  confilct  with  that 
which  is  here  held.  That  case,  as  was  stated 
In  Barnes  v.  State,  106  Ga.  830,  81  S.  B.  061, 
Is  incorrectly  reported.  The  record  thereof 
of  file  in  this  court  shows  that  the  affidavit 
there  in  question  conjunctively  stated  that 
the  affiant  was  unable  to  pay  the  costs  and 
give  security,  thus  failing  to  affirmatively 
show  that  he  was  unable  to  pay  the  costs. 

2.  The  accused  objected  to  the  testimony 
of  the  prosecutor,  that  he  drew  a  draft  on 
his  factors  for  the  sum  of  $10  and  gave  it 
to  the  accused,  on  the  grounds  that  the  ac- 
cusation charged  that  the  accused  procured 
$10  in  money  from  the  prosecutor,  and  this 
charge  could  not  be  sustained  by  proof  that 
a  draft  for  $10  was  so  procured;  and  that 
the  draft,  being  in  writing,  was  the  highest 
evidence  of  its  contents.  The  first  objec- 
tion would  have  been  meritorious  if  the 
state  had  offered  no  evidence  to  show  that 
the  accused  procured  the  money  for  which 


the  draft  called;  but,  as  the  prosecution  In- 
troduced such  evidence,  the  objection  was 
without  merit  While  the  charge  in  the  ac- 
cusation that  the  accused  procured  from  the 
prosecutor  $10  In  money  could  not  be  sustain- 
ed by  mere  proof  that  he  procured  from  the 
prosecutor  a  draft  for  $10r  yet  If  this  evi- 
dence was  followed  by  proof  that  the  accused 
had  the  draft  cashed,  this  would  be  equiv- 
alent to  his  procuring  the  money  from  the 
prosecutor.  In  State  v.  Palmer,  40  Kan. 
474,  20  Pac  270,  the  indictment  charged  that 
the  accused  obtained  money  under  false  pre- 
tem^es.  The  proof  was  that  he  obtained  a 
check,  which  was  cashed  out  of  money  de- 
posited In  bank  by  the  drawer  of  the  check. 
It  was  held  that  there  was  no  variance  be- 
tween the  charge  and  the  proof.  Similar 
rulings  were  made  in  People  v.  DImIck,  107 
N.  T.  18,  14  N.  B.  178,  and  Adams  v.  People, 
25  Colo.  632  (2),  55  Pac.  806. 

3.  Whatever  merit  there  was  In  the  other 
objection  to  the  evidence  in  question,  the  ac- 
cused lost  the  benefit  of  the  objection  when 
he  subsequently  admitted,  In  his  statement 
to  the  jury,  that  he  had  procured  "the  draft" 
from  the.  prosecutor;  clearly  referring  to 
the  draft  described  by  the  prosecutor  In  his 
testimony,  as  this  was  the  only  draft  which 
had  been  mentioned  or  alluded  to  in  the  case. 

4.  The  evidence  did  not  warrant  a  verdict 
of  guilty,  and  the  court  for  this  reason,  erred 
In  not  granting  a  new  trial.  As  was  said  in 
Glenn  v.  State,  123  Ga.  585,  51  S.  B.  605,  be- 
fore one  can  be  lawfully  convicted  of  a  viola- 
tion of  the  statute  upon  which  this  ac- 
cusation was  based,  there  must  be  proof  of  a 
distinct  and  definite  contract  for  service.  No 
such  contract  was  proved  in  the  present  case. 
The  charge  in  the  accusation  was  that  the 
accused  did  contract  with  the  prosecutor  to 
perform  service  as  a  laborer  for  him,  with 
intent  to  procure  money,  and  not  perform 
such  service,  and  did' thereby  procure  from 
the  prosecutor  $10  in  money,  and  after  pro- 
curing the  money  did  not  perform  the  labor 
as  contracted,  to  the  loss  and  damage  of  the 
prosecutor,  etc.  It  is  therefore  clear  that,  in 
order  to  make  out  the  case,  the  state  had  to 
prove  that  there  was  an  existing  contract  at 
the  time  the  accused  procured  the  $10  from 
the  prosecutor ;  for  the  accused,  after  having 
procured  the  $10,  could  not  contract  with  the 
prosecutor  with  Intent  to  procure  it  We 
must  look,  then,  for  the  contract  upon  which 
the  accused  procured  the  money,  to  what  oc- 
curred before  or  at  the  time  that  the  prose- 
cutor gave  the  accused  the  draft  for  $10.  Up- 
on this  subject  the  prosecutor  testified  as 
follows:  "On  the  29th  of  November,  1903, 
this  defendant  came  to  my  place,  and  wanted 
to  borrow  from  me  the  sum  of  ten  dollars, 
and  he  wanted  to  cut  boxes  for  me  and  work 
for  me  after  Christmas."  The  accused 
"agreed  that  If  I  would  let  him  have  the 
ten  dollars,  he  would  come  bade  after  Christ- 
mas and  work  for  me.  I  did  not  have  the  ten 
dollars,    *    *    ^    so  I  drew  a  draft  on  my 
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factors,  and  gave  to  him,  for  the  snm  of  ten 
dollars.  •  • .  •  The  defendant  was  to  cut 
boxes  for  me  after  Christmas,  and  do  work, 
too,  during  the  year  on  my  turpentine  place.** 
What,  then,  was  the  agreement  or  promise  of 
the  accused  upon  the  faith  of  which  he  ob- 
tained the  draft  for  $10  from  the  prosecutor? 
It  was  that  he  would  come  back  after 
Christmas,  and  work  for  the  prosecutor  on 
the  latter's  turpentine  place.  At  what  time 
after  Christmas  he  was  to  come  back  and 
work  for  the  prosecutor  was  not  stated* 
How  long  he  was  to  so  work  was  not  dis- 
closed. How  he  was  to  work — ^whether  *y 
the  day,  by  the  week,  or  the  month,  or  by  the 
year— or  whether  he  was  to  be  paid  accord- 
ing to  the  amount  of  work  he  should  do,  is 
left  by  this  evidence  to  mere  conjecture.  So, 
too,  it  is  utterly  impossible  from  this  testi- 
mony to  ascertain  what  wages,  If  any,  the 
accused  was  to  receive  for  his  work.  The 
contract,  if  such  there  was,  was  indefinite  as 
to  the  time  when  service  thereunder  should 
begin.  Indefinite  as  to  the  time  during  which 
such  service  should  continue,  and  wholly  si- 
lent as  to  the  compensation  which  should  be 
paid  for  such  service.  Even  if,  by  strained 
construction  of  this  testimony,  it  could  be  in- 
ferred that  the  accused  was  to  work  for  the 
prosecutor  until  the  debt  contracted  for  the 
loan  of  $10  should  be  discharged,  there  is 
absolutely  no  way  of  ascertaining  how  much 
work,  in  time  or  quantity,  the  accused  was  to 
do  in  order  to  discbarge  this  indebtedness,  for 
the  contract  discloses  no  measure  of  compen- 
sation by  which  to  estimate  the  value  of  his 
work.  The  accused  did  come  back  to  the 
prosecutor's  place  after  Christmas,  and  work 
thereon,  by  cutting  and  cornering  turpentine 
boxes.  This  Is  all  that  he  expressly  agreed  to 
do.  Whether  the  work  which  he  did  was,  as 
to  time  or  quantity,  sufficient  to  comply  with 
the  contract,  interpreted  as  above  indicated, 
cannot,  for  the  reasons  given  above,  be  ascer- 
tained from  the  testimony.  It  is  true  that 
the  prosecutor  sought  by  his  own  testimony  to 
show  that  the  accused  did  not  perform  his 
contract,  by  testifying  that  the  work  which 
the  accused  did  for  him,  less  the  amount  of 
rations  which  he  got  to  live  on  while  at  work, 
amounted  to  $2.57;  but  how  or  where  the 
witness  got  the  measure  of  value  by  which  to 
estimate  in  money  the  work  done  by  the  ac- 
cused does  not  appear.  He  certainly  did  not 
get  it  from  anything  that  appears  in  the 
agreement  between  the  parties,  and  it  does  not 
even  appear  what  was  the  market  value  of 
the  work  done.  Of  course  the  mere  statement 
by  the  prosecutor  in  his  testimony  that  the  ac- 
cused had  never  completed  his  contract  Is  of 
no  probative  value  whatever,  being  a  mere 
conclusion  of  the  witness.  The  question 
whether  the  accused  completed  the  perform- 
ance of  his  contract  was  for  the  Jury,  and 
not  for  the  witness.  The  statute  involved  in 
this  case  provides  that,  if  any  person  shall 
*  contract  with  another  to  perform  for  him 
seniceB  of  any  kind,  with  intent  to  procure 


money  or  other  thing  of  value  thereby,  and 
not  to  perform  the  service  contracted  for, 
etc.,  he  shall  be  deemed  a  copimon  cheat  and 
swindler.  A  criminal  statute  must  be  con- 
strued strictly.  It  is  clear,  therefore,  that 
before  there  can  be  a  lawful  conviction  under 
this  statute,  the  evidence  must  show  a  con- 
tract for  service  which  is  so  distinct  and  defi- 
nite as  to  its  terms  that  nothing  essential  is 
left  to  be  supplied  by  mere  inference  or  con- 
jecture. When  the  contract  relied  on  is  for 
a  term  of  service  which  the  parties  have  left 
indefinite  and  nnascertalnable  from  their 
agreement,  it  is  insufficient  to  support  a 
prosecution  under  this  statute. 

Judgment  reversed.    All  the  Justices  con- 
currlngi 


(124  Ga.  vm 
IVBT  et  al.  v.  COW  ART. 
(Supreme  Court  of  Georgia.    Nov.  13,  1905.) 

1.  Evidence— Admissions— Tax  Returns. 

Where  the  location  of  a  line  between  two 
tracts  of  land  was  in  dispute,  and  evidence  was 
introduced  to  show  the  contents  of  certain  land 
lots  and  fractional  lots,  and  the  effect  which 
runnine  the  line  as  claimed  bv  the  adverse  party 
would  have  on  such  lots  and  the  improvements 
on  some  of  them,  it  was  admissible  in  rebuttal 
to  introduce  the  tax  returns  of  certain  of  the 
defendants,  while  claiming  as  owners,  for  the 
purpose  of  showing;  that  they  returned  some 
of  the  lots  as  containing  less  land  than  the  evi* 
dence  on  their  behalf  indicated. 

2.  Sajob— Pbbvious  PBOPOSAii  TO  Fix  Bouhd- 

ABY. 

Where  land  was  bounded  by  a  county  line, 
and  processioners  ran  and  marked  the  line, 
and  subsequently  It  was  in  controversv  between 
landowners,  it  was  error  to  admit  evidence  that 
at  the  time  of  the  processioning  one  of  the 
parties  proposed  to  one  of  the  adverse  side  that 
they,  with  the  processioners,  should  go  south 
to  a  place  about  seven  or  eight  miles  distant 
from  the  location  of  the  tract  of  land  involved, 
where  the  proposing  party  said  there  was  no 
dispute  about  the  county  line,  and  run  a  line 
from  that  point,  and  that  both  sides  should 
abide  by  it,  and  agree  to  make  the  decision  final. 

3.  Sams  ^  CoNTiHUAnoiff    of   Established 

BOUNDABT. 

Where  the  location  of  the  line  between  two 
counties  was  uncertain  and  disputed,  and  the 
lines  between  adjoining  lands  coincided  with 
the  county  line,  which  was  claimed  by  both 
sides  to  be  a  straight  line,  evidence  was  admis- 
sible to  show  that,  for  a  considerable  distance 
south  of  the  place  where  the  line  was  In  dispute, 
owners  of  land  in  the  two  counties,  whose  lands 
were  bounded  by  the  county  line,  had  built 
fences  up  to  a  certain  line,  and  recognized  it 
as  being  the  countv  line,  and  had  so  bounded 
their  possessions  for  20  years  or  more,  and 
that  the  line  run  between  the  lands  of  the 
parties  by  processioners  was  a  continuation  of 
the  line  so  recognized. 

4.  Sams— Ebtablishhxnt   bt   Acquixbgbncx 
—Acts  of  Adjoininq  Ownebs. 

Acquiescence  for  seven  years  by  acts  or 
declarations  of  adjoining  landowners  will  es^ 
tablish  a  dividing  line.  But  acquiescence  of 
certain  landowners,  whose  lands  are  bounded 
by  a  county  line,  as  to  the  location  of  such 
boundary,  will  not  be  binding  on  other  land- 
owners not  holding  under  them,  and  whose 
lands  touch  the  county  line  at  another  place. 

[Ed.  Note. — For  cases  in  point,  set  voL  S^ 
Cent  Dig.  Boundaries,  §§  282-242.] 
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S.   iHJUNOTION— TbESPABS— GODKFElVDAZrrS. 

In  an  equitable  action  seeking  to  recover 
land,  to  enjoin  a  trespass,  and  to  recover  damages 
against  several  defendants  as  trespassers,  there 
was  no  error  in  refusing  to  charse  that,  **il 
the  evidence  showed  that  the  title  and  pos- 
session of  the  defendants  was  not  joint,  or 
failed  to  sh6w  that  the  acts  of  trespass  com- 
plained of  by  them  were  not  committed  I9  them 
jointly,  then  there  could  be  no  recovery  by  the 
plaintiff.'' 

&   TSE8PAB8  —  EKCOVBBT     AOAIN8T    PABT     OV 

Defend  A1VT8. 

Under  Civ.  Code  1895,  fi  3916,  where  sever> 
al  trespassers  are  sued  jointly,  the  plaintiff  may 
recover  against  all  damages  for  the  greatest  in- 
jury done  by  either.  The  jury  in  their  verdict 
may  specify  the  particular  damages  to  be  re- 
covered by  each,  and  judgment  will  then  be  en- 
tered severally;  but  the  defendants  are  not  en- 
titled to  require  damages  to  be  apportioned  by 
the  verdict. 

[Ed.  Note. — ^For  cases  in  point.  Me  voL  4A, 
Cent.  Dig.  Trespass,  §  70.] 

7.  Same. 

In  a  suit  against  several  persons  as  tres- 
passers, some  of  the  defendants  may  be  found 
to  be  trespassers,  and  a  recovery  may  be  had 
against  them,  while  some  may  be  found  not  to 
be  trespassers,  and  a  verdict  rendered  in  their 
favor. 

[Bd.  Note. — For  cases  in  point,  sett  voL  4fl^ 
Cent  Dig.  Trespass,  §  70.] 

OSyllabns  by  the  Court) 

ICrror  firom  Superior  COnrt,  Barly  Oomity; 
J.  D.  Rambo,  Judge  pro  hac 

Action  by  J.  S.  Ccwart  against  B.  F.  Ivey 
and  others.  There  was  judgment  for  plain* 
tifr  as  against  defendants  R.  F.  Ivey  and  an* 
other,  and  they  bring  error.    Berersed. 

J.  S.  Cowart  brought  suit  againct  R.  F. 
Ivey,  F.  P.  Ivey,  T.  J.  Ivey,  Bi.  B.  Livingston, 
B.  B.  Ivey,  and^MolHe  Ivey,  seeking  to  re- 
cover a  strip  of  land  which  he  claimed  formed 
a  part  of  land  lot  No.  400,  in  the  sixth  dis- 
trict of  Barly  county,  to  recover  damages  for 
a  trespass  alleged  to  have  been  committed  by 
the  defendants  In  cutting  timber  on  it,  to  en- 
join further  trespassing,  and  to  recover  the 
land  and  mesne  profits.  On  the  trial  the 
jury  found  in  favor  of  the  plaintiff,  and  also 
that  the  plaintiff  recover  of  R.  F.  Ivey  and 
E.  B.  Ivey  $1S0  as  damages.  The  court  en- 
tered judgment  that  the  plaintiff  recover  of 
tlie  defendants  the  premises  in  dispute,  and 
that  he  recover  of  R.  F.  Ivey  and  B.  B.  Ivey 
$150  "for  damages  or  mesne  profits."  De- 
fendants moved  for  a  new  trial,  which  was 
refused,  and  they  excepted. 

Wm.  C.  Worrill  and  W.  D.  Sheffield,  for 
plaintiffs  in  error.  A.  O.  Powell,  for  de- 
fendant in  error. 

LUMPKIN,  J.  1.  The  parties  were  In  con- 
troversy as  to  the  location  of  the  line  be- 
tween lot  No.  400  in  the  sixth  district  of 
Early  county,  and  lots  Nob.  381  and  8S2  in 
the  seventh  district  of  Baker  county.  Land 
lot  No.  381  was  a  fractional  lot,  as  was  also 
lot  No.  880,  which  lay  just  east  of  it  In 
seeking  to  determine  where  the  line  between 
Baker  and  Barly  counties  ran,  evidence  was 


introduced  as  to  the  contents  of  various  lots, 
and  what  effect  as  to  the  settlements  upon 
some  of  the  lots  the  establishing  of  the  line 
in  one  place  or  another  would  have.  Thus 
it  was  contended  that  lot  No.  381  contained 
60  acres.  Plaintiff  responded  by  introducing 
the  tax  returns  of  one  of  the  defendants, 
showing  that  it  had  been  returned  as  10  acres. 
The  returns  of  tills  defendant  as  to  the  other 
adjacent  lots  for  that  year  were  introduced, 
and  the  tax  returns  of  another  defendant  for 
a  preceding  year  were  also  introduced.  Each 
return  was  made  while  the  defendant  making 
it  claimed  the  land.  These  were  admissible, 
and  tended  to  throw  some  light  on  the  ques- 
tion at  issue.  As  to  the  admissibility  of  tax 
returns  as  admission,  see  ToUeson  v.  Posey, 
82  Ga.  872;  Lynch  v.  Lively,  82  Ga.  575; 
Smith  V.  Halre,  68  Ga.  446;  Mashbum  v.  Dan- 
nenberg  Co.,  117  Ga.  607,  44  a  B.  97  (18). 
One  of  the  returns  introduced  contained  lot 
Na  337,  which  does  not  appear  to  have  been 
a  contiguous  Jot  The  only  possible  relevancy 
of  this,  so  far  as  we  can  perceive,  was  to  ex- 
plain the  difference  in  the  quantity  of  land 
included  in  the  two  returns;  and  this  was 
no  doubt  the  purpose  of  its  introduction. 

2.  Evidence  was  introduced,  over  objection, 
that  when  processloners  of  Baker  county  ran 
the  line  between  the  property  of  the  plaintiff 
and  that  of  Bl  A.  V.  Ivey,  one  of  the  de- 
fendants (who  appears  to  be  the  defendant 
called  MoUie  Ivey  in  the  declaration),  R.  F. 
Ivey,  another  defendant,  representing  her, 
was  present;  that  plaintiff  proposed  to  him 
that  they,  with  the  processloners,  should  go 
south  to  a  place  about  seven  or  eight  miles 
distant,  where  the  line  between  Baker  and 
Barly  counties  was  undisputed,  and  run  it 
from  that  point,  and  that  both  should  abide 
by  it,  and  agree  to  make  the  decision  final, 
but  that  R.  F.  Ivey  refused.  This  ruling  was 
hurtful  error.  A  proposition  to  begin  a  sur- 
vey at  a  point  which  the  proposer  claimed 
was  undisputed,  and  that  the  decision  based 
upon  the  line  thus  run  should  be  final,  which 
was  rejected  by  the  adverse  side,  was  not 
admissible  in  behalf  of  the  person  making 
the  proposition.  The  possible  injury  which 
may  have  resulted  from  this  error  is  made 
clear  by  another  ground  of  the  motion  for  a 
new  trial,  which  alleges  that  counsel  for 
plaintiff  commented  on  this  testimony,  and 
urged  that  it  showed  R.  F.  Ivey  to  be  unfair 
and  acting  In  bad  faith  in  his  contention  as 
to  the  line  claimed,  and  that  his  testimony 
was  therefore  unreliable. 

8.  The  line  between  the  property  of  the 
plaintiff  and  that  of  the  defendant  coin- 
cided with  the  county  line  between  Baker 
and  Barly  counties,  which  both  sides  treat- 
ed as  being  a  straight  line.  Bvidence  was 
admitted  to  show  that  for  a  considerable  dis- 
tance south  of  the  place  where  the  line  was 
in  dispute  owners  of  land  in  Baker  and  Barly 
counties  bounded  by  the  county  line  had 
built  dividing  fences  up  to  the  line,  and 
recognized  it  as  the  county  line,  and  had  so 
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bounded  tbelr  possessions  for  20  years  prior 
to  the  trial,  and  that  the  line  lately  run  by 
the  processloners  was  a  continuation  of  the 
same  line.  This  was  objected  to  on  the 
ground  that  it  was  irrelevant  and  not  bind- 
ing on  the  defendants.  The  evidence  ad- 
mitted may  not  strictly  fall  within  the  rule 
that  "traditionary  evidence  as  to  ancient 
boundaries  and  landmarks  is  admissible  in 
evidence,  the  weight  to  be  determined  by  the 
Jury  according  to  the  source  whence  it 
comes."  Civ.  Ck)de  1895,  fi  5185.  But  where 
a  public  boundary,  such  as  a  cotmty  line, 
is  the  dividing  line  between  two  lots  of  land, 
use  and  occupancy  by  other  neighboring  land- 
owners, whose  lands  are  also  bounded  by 
the  county  line,  for  more  than  20  years,  up 
to  a  certain  line  as  the  county  line,  erecting 
fences,  and  treating  it  as  the  county  line, 
and  the  fact  that  such  line  coincides  with 
that  claimed  by  one  of  the  parties,  is  ad- 
missible. Tyler's  Law  of  Boundaries,  296 
et  seq. ;  Aldrlch  v.  Griffith,  66  Vt  390,  29  Atl. 
876  (8)  ;  Taylor  v.  Fomby,  116  Ala.  621,  22 
South.  910,  67  Am.  St  Rep.  149;  Wimbish 
V.  State,  70  Ga.  718 ;  Riley  v.  Griffin,  16  Ga. 
142  (18),  60  Am.  Dec.  726;  Boardman  t. 
Reed,  6  Pet  328,  8  L.  Ed.  415.  This  hearsay 
or  traditionary  evidence  was  not  conclusive 
on  the  defendants  as  to  the  location  of  the 
county  line,  but  it  was  admissible,  and  its 
weight  was  to  be  determined  by  the  Jury. 

4.  It  is  complained  in  the  sixth  ground 
of  the  motion  for  a  new  trial  that  the  court 
charged  as  follows:  "General  reputation  in 
the  neighborhood  shall  be  evidence  as  to 
ancient  landmarks,  *  ^  *  if  more  than 
seven  years  standing,  and  acquiescence  for 
seven  years,  by  acts  or  declarations  of  ad- 
Joining  landowners,  shall  establish  a  divid- 
ing line."  The  entire  charge  is  not  sent  up, 
and  this  seems  to  be  an  incomplete  extract, 
with  some  words  omitted.  Apparently  the 
charge  was  taken  from  Civ.  Code  1895,  § 
3247,  which  provides  that  "general  reputa- 
tion in  the  neighborhood  shall  be  evidence 
as  to  ancient  landmarks  of  more  than  thirty 
years  standing,  and  acquiescence  for  seven 
years,  by  acts  or  declarations  of  adjoining 
landowners,  shall  establish  a  dividing  line." 
This  section  is  Incorporated  in  the  law  of 
processioning.  If  the  presiding  Judge  meant 
to  state  that  ancient  landmarks  of  more  than 
seven  years  standing  were  referred  to  In 
that  section,  it  was  a  misquotation.  The 
latter  part  of  the  charge  also  is  not  clear. 
Where  lots  of  land  are  described  as  being 
bounded  by  a  line  between  two  counties,  ac- 
quiescence for  seven  years  by  owners  of  some 
of  the  lands  thus  bounded  would  not  be 
conclusive  as  to  the  true  location  of  the  line 
as  against  others,  whose  lands  touched  the 
line  at  a  different  point  It  would  be  for 
the  Jury  to  determine,  from  all  the  evidence, 
where  the  true  line  was.  If  the  location  of 
the  line  was  uncertain,  and  the  parties  to 
the  controversy,  or  their  predecessors  in  title, 
while  holding  lt»  had  acquiesced  by  acts  or 


declarations  for  seven  years  or  more  In  a 
dividing  line  between  their  lots,  this  would 
establish  it  as  to  them.  Civ.  Code  1895,  S 
3247;  Riley  v.  Griffin,  16  Ga.  142  (19).  60 
Am.  Dec.  726;  Watt  v.  Ganahl,  34  Ga.  290; 
GlovCT  V.  Wright,  82  Ga.  115,  8  S.  E.  462; 
Catoosa  Springs  Co.  v.  Webb,  123  Ga.  33,  60 
S.  E.  942. 

5.  It  is  contended  that  the  presiding  Judge 
erred  in  refusing  a  request  to  give  in  charge 
the  following :  "If  the  evidence  showed  that 
the  title  and  possession  of  defendants  was 
not  Joint,  or  failed  to  show  that  the  acts  of 
trespass  complained  of  them  were  not  com- 
mitted by  them  Jointly,  then  there  could  be 
no  recovery  by  plaintiff."  It  has  been  held 
by  some  courts  that  In  an  action  of  eject- 
ment several  defendants  in  possession,  al- 
though holding  separate  and  distinct  ti- 
tles, may  be  Joined  where  the  plalntUTs  ti- 
tle in  relation  to  all  is  the  same,  and 
they  may  defend  separately,  each  for 
the  part  In  his  possession.  Adams  on  Eject- 
ment (4th  Ed.)  side  p.  237,  note  2 ;  Tyler  on 
Ejectment,  445,  446,  580,  581;  15  (}yc  83: 
Jackson  v.  Woods,  5  Johns.  278.  This  court 
announced  a  different  rule  in  Wood  v.  Mc- 
Guire,  17  Ga.  808  (7) ;  and  the  decision  there 
made  has  been  embodied  In  Civ.  Code  1896, 
§  5000,  in  the  following  language:  "When 
several  persons  claim  several  parcels  of  land 
under  distinct  titles,  and  do  not  sustain  the 
relation  to  each  other  of  landlord  and  tenant, 
a  Joint  action  of  ejectment  cannot  be  main- 
tained against  them,  nor  can  a  Joint  or  sever- 
al recovery  be  had  in  such  action,  either 
for  the  premises  or  mesne  profits."  The 
point  may  be  raised  by  demurrer  If  the  fact 
appears  on  the  face  of  the  proceedings  (Lewis 
V.  Adams,  61  Ga.  559),  or  by  motion  for  non- 
suit if  it  first  appears  from  the  evidence.  In 
the  latter  event  the  plaintiff  may  dismiss  as  to 
the  Improper  parties.  Cunningham  v.  Bradley, 
26  Ga.  238.  And  it  has  been  said  that  where 
two  or  more  defendants  are  chiQrged  In  th» 
plaintilTs  declaration  with  holding  posses- 
sion of  the  premises  In  dispute  Jointly,  If  it 
appear  on  the  trial  that  each  of  them  pos- 
sesses a  parcel  of  the  land  not  Jointly  but  In 
severalty,  the  plaintiff  will  be  entitled  to  a 
verdict  for  one  possession  only,  at  his  elec- 
tion. Tyler  on  Ejectment,  580,  681 ;  Jackson 
V.  Hasen,  2  Johns.  438.  The  present  action 
is  neither  ejectment  nor  complaint  for  land, 
but  an  equitable  action,  seeking  not  only  to 
recover  land,  but  also  to  enjoin  a  trespass, 
and  to  recover  damages  for  a  trespass  al- 
ready committed.  The  fact  that  it  may  seek 
to  recover  land  and  damages,  a:s  well  as  to 
have  equitable  relief,  does  not  prevent  it 
from  being  an  equitable  action.  Collins- 
vllle  Granite  Co.  v.  Phillips,  123  Ga.  830, 
51  S.  E.  666.  No  demurrer  was  filed  to  it 
as  being  without  equity,  nor  was  any  de- 
fense made  on  the  ground  of  miaijoinder  of 
parties,  and  the  case  proceeded  as  such  an 
action,  including  a  prayer  for  injunction,  al- 
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though  in  fact  none  was  granted.  The  com- 
mon-law mle  that  in  a  joint  action  all  of 
the  plaintiffs  must  recover  or  none  does  not 
prevail  in  equity.  In  Bigham  v.  Kistler,  114 
Ga.  453,  40  S.  E.  303,  it  was  said:  ''It  is 
well  settled  at  law  that  in  a  joint  action  to 
recover  land,  if  it  appears  that  one  of  the 
plaintiffs  is  not  entitled  to  recover,  the  suit 
will  fail  as  to  all.  •  •  •  But  even  in 
cases  of  this  character,  where  equitable  de- 
fenses are  interposed,  the  common-law  rule 
above  referred  to  will  not  be  applied. 
Rumph  V.  Truelove,  66  Ga.  480  (2);  Milner 
V.  Vandivere,  86  Ga.  540,  545,  546,  12  S.  B. 
879.  Much  more  would  such  a  rule  not  be 
applicable  In  an  action  which  Is  purely  equi- 
table. ♦  ♦  ♦  The  common-law  rule  that 
all  must  recover  or  none  was  never  adopted 
by  courts  of  equity.  In  such  a  case  a  decree 
win  be  moulded  so  as  to  do  justice  to  all  the 
parties.  See  Pomeroy's  Rem.  Rights,  {  209 
et  seq.''  It  would  seem  that  in  an  equi- 
table action  against  several  defendants,  the 
rule  would  equally  apply  that  a  failure  to 
recover  against  some  would  not  necessarily 
result  in  a  failure  as  .to  all. 

6.  Where  several  trespassers  are  sued 
jointly,  the  plaintiff  may  recover  against 
all  damages  for  the  greatest  injury  done  by 
either.  The  Jury  may  in  their  verdict  speci- 
fy the  particular  damages  to  be  recovered 
of  each,  and  judgment  will  then  be  entered 
severally.  But  the  defendants  are  not  en- 
titled to^have  damages  apportioned  by  the 
verdict  Some  of  the  defendants  may  be 
found  to  be  trespassers,  and  a  recovery  may 
be  had  against  them,  while  some  may  be 
found  not  to  be  trespassers.  Glv.  Code  1895, 
fi  3915;  McCalla  v.  Shaw,  72  Ga.  458;  Hol- 
lingsworth  v.  Howard,  113  Ga.  1099,  39  &  B. 
465;  Hay  v.  Collins,  118  Ga.  248,  44  S.  B. 
1002.  Of  course  there  cannot  be  a  recovery 
for  a  trespass  against  a  defendant  if  he  is 
not  connected  with  it  To  recover  against 
defendants  as  against  trespassers  they  must 
be  such. 

On  the  subject  of  whether  In  a  suit  brought 
against  two  or  more  defendants  as  partners 
a  recovery  can  be  had  against  one  there  has 
been  some  diversity  In  the  decisions  of  this 
court ;  but  it  has  been  said  that  even  In  that 
case,  a  separate  verdict  may  be  had,  and, 
if  no  objection  was  made  until  after  verdict 
it  comes  too  late.  Maynard  v.  Ponder,  75 
Ga.  664.  See,  aso,  Waldrop  v.  Wolff,  114  Ga. 
610,  617-619,  40  S.  B.  830.  The  decision  in 
Swift  V.  Tatner,  89  Ga.  660,  673,  15  S.  B. 
842,  32  Am.  St  Rep.  101,  does  not  conflict 
with  the  ruling  here  made.  There  an  at- 
tachment was  taken  out  against  several  de- 
fendants as  joint  owners  of  a  ship,  and  it 
was  held  **that  plaintiff  having  failed  to 
prove  the  joint  ownership  as  alleged,  and 
that  being  the  foundation  of  liability  as  to 
certain  of  the  defendants,  and  this  being  an 
attachment  case,  the  court  erred  in  not 
granting  a  new  trial  for  the  want  of  evi- 
dence to  uphold  the  Joint  verdict"    Nor  is 


there  anything  in  the  decision  of  Brownlee 
V.  Abbott  108  Ga.  761,  33  S.  B.  44,  in  con- 
flict with  the  present  ruling.  There,  also, 
a  joint  verdict  was  rendered  as  to  several 
defendants,  without  evidence  to  support  it 
as  to  some  of  them. 

As  the  case  must  be  tried  again,  we  refrain 
from  expressing  any  opinion  as  to  the  evi- 
dence. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  BECK,  J.,  not  presiding. 


(124  Gfu  181) 
HUXFORD  V.  SOUTHERN  PINE  CO.  et  al. 
(Supreme  Court  of  Georgia.    Nov.  13,  1005.) 

1.  Appeal  —  Bill  of  Exckftions  —  Suffi- 

OIENOT. 

A  bill  of  exceptions  which  redtes  that  a 
motion  to  dismiss  a  petition  was  made  upon 
various  grounds  and  overruled,  and  that  to  this 
ruling  'the  defendant  then  and  there  excepted, 
and  now  assigns  the  same  as  error,"  and  that  a 
motion  for  a  new  trial  was  made  and  overruled, 
and  to  this  ruling  "the  defendant  excepted,  and 
now  assigns  the  same  as  error,"  specifies  "plain- 
ly the  decision  complained  of  and  the  alleged 
error,**  and  specifically  sets  forth  the  error  al- 
leged to  have  been  committed,"  withm  the  mean- 
ing of  Civ.  Code  1895,  fiS  5527,  5528. 

2.  Injunction — ^Tbbspass — Ibbbpabablb    In- 
JUBT — Pleadino. 

A  petition  by  an  owner  of  land  and  an- 
other, who  holds  a  timber  lease  from  him,  al- 
leging that,  when  the  lessee  entered  into  pos- 
session and  undertook  to  exercise  the  privileges 
granted  under  the  lease,  the  defendant,  by 
threats  of  violence,  intimidated  the  servants 
of  the  lessee,  and  drove  them  away  from  the 
land,  and  by  intimidation  continues  to  prevent 
the  lessee  and  his  servants  from  entering  up- 
on the  land,  thereby  making  it  impossible  for 
the  lessee  to  exercise  his  rights  under  the  lease, 
and  praying  for  permanent  injunction  to  re- 
strain the  wrongful  conduct  complained  of, 
sets  forth  a  cause  of  action,  authorizing  the 
granting  of  a  writ  of  injunction,  as  against  a 
motion  to  dismiss,  in  the  nature  of  a  general 
demurrer,  made  at  the  trial  term. 

3.  Evidence — Judicial  Notice. 

The  courts  of  this  state  take  judicial  no- 
tice of  the  governmental  survey^  of  its  territonr 
and  the  relative  location  as  originally  laid  off, 
as  well  as  the  effect  of  legislative  enactments 
creating  new  counties,  and  fixing  the  boundary 
lines  thereof. 

4.  Taxation — Wild  Lands. 

The  act  of  1874,  regulating  the  manner  of 
returning  wild  lands  for  taxes,  authorizes  the 
Comptroller  General  to  issue  an  execution 
against  an  unretumed  lot  of  wild  land  for  the 
taxes  of  that  year. 
6.  Tbespabs— -Ownership  OF  liAim— Findings. 

In  actions  of  trespass  .to  realty,  ownership 
of  the  premises  is  incidentally  involved,  and 
while  in  such  cases  a  special  finding  by  the 
jury  as  to  ownership  is  not  required,  the  in- 
corporation of  such  a  finding  will  not  vitiate 
it,  if  the  verdict  is  in  other  particulars  regular 
and  proper, 

6.  Injunction — Manoatobt   Injunction. 

The  finding  of  the  jury  in  favor  of  a  per- 
manent injunction  did  not,  in  the  light  of  the 
petition  and  evidence,  have  the  effect  of  grant- 
ing an  injunction  which  was  mandatory  In  its 
nature. 

7.  Same — Evidence. 

The  evidence  demanded  the  verdict  directed 
by  the  court,  and  no  sufficient  reason  has  been 
shown  for  reversing  the  judgment* 
(Syllabus  by  the  Court) 
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Error  from  Superior  Coxirt,  Ck>ffee  County ; 
T.  A.  Parker,  Judge. 

Action  by  the  Southern  Pine  Company  of 
Georgia  and  J.  I.  Crawley  against  C  Huz- 
ford.  Judgment  for  plalntUfs,  and  defend- 
ant brings  error.    Affirmed.     • 

The  Southern  Pine  Company  of  Georgia,  a 
corporation,  and  J.  I.  Crawley  were  the  plain- 
tiffs and  C.  Huxford  was  the  defendant  The 
petition  alleged  that  the  Pine  Company  was 
the  owner  of  two  described  lots  of  land,  and 
had  a  perfect  title  thereto,  an  abstract  of 
which  was  attached  to  the  petition,  and  that 
It  had  authorized  Crawley  to  enter  upon  one 
of  the  lots,  and  box  the  timber  thereon  for  tur- 
pentine, and  to  cut  the  timber  suitable  for 
cross^tles  on  the  other.  The  petition  then  pro- 
ceeded as  follows :  ''Your  petitioner  further 
shows  that,  when  said  J.  L  Crawley  under- 
toolc  to  exercise  the  privilege  which  had  been 
granted  unto  him  by  the  said  Southern  Pine 
Company  of  Georgia,  and  had  made  arrange- 
ments to  box  and  work  the  timber  on  said  lot 
236  aforesaid  for  turptotine,  and  to  cut  and  re- 
move the  timber  for  cross-tie  purposes  on  said 
lot  189  aforesaid,  and  had  his  agents,  serv- 
ants, and  employ^  enter  thereon  for  these 
purposes,  respectively,  thereupon  C.  Huxford, 
of  said  county,  came  on  said  lots  of  land 
where  the  employes  of  said  J.  I.  Crawley 
were  at  work,  and  by  threats  of  violence  In- 
timidated the  employes  of  said  J.  I.  Crawley, 
and  drove  them  away  from  their  work,  and 
has  since  continued  his  said  threats,  and  by 
Intimidation  continues  to  prevent  the  said 
J.  I.  Crawley  and  his  employes  from  entering 
upon  said  lots  of  land,  and  boxing  and  using 
the  same  for  turpentine,  or  cutting,  felling, 
and  removing  the  timber  for  cross-ties  there- 
from; and  the  said  O.  Huxford,  by  and 
through  his  Intimidation  aforesaid,  makes  it 
impossible  for  your  petitioner  to  exercise 
their  rights  of  ownership  In  and  to  the  afore- 
said property,  and  unless  the  said  defendant 
Is  restrained  and  enjoined  from  further  In- 
terference with  your  petitioners'  rights  in  the 
premises,  he  will  continue  to  intimidate  the 
employes  of  said  J.  I.  Crawley,  and  thereby 
defeat  his  right  to  exercise  the  privilege  he 
has  and  holds  in  the  timber  aforesaid,  and 
as  well  defeat  the  right  of  your  petitioner 
Southern  Pine  Company  of  Georgia,  who  is 
the  true  and  lawful  owner  thereof,  and  thus 
Irreparably  injure  and  damage  your  petition- 
ers, respectively ;  and,  being  without  remedy 
at  common  law,  they  therefore  ask  the  aid 
and  Intervention  of  a  court  of  equity  for  pro- 
tection." There  was  no  allegation  of  insol- 
vency. The  prayers  were  for  an  interloc- 
utory injunction,  and,  upon  the  final  hearing, 
for  a  permanent  injunction,  for  damages,  and 
for  process.  At  the  trial  term  the  defendant 
moved  to  dismiss  the  petition  upon  various 
grounds,  among  them  that  there  was  no 
cause  of  action ;  that  there  was  no  allegation 
of  Insolvency,  nor  that  the  damages  would  be 
irreparable,  nor  that  an  injunction  was  nec- 
essary to  avoid  a  moltipUclly  of  sulti;  that 


the  abstract  of  title  attached  to  the  petition 
is  Insufficient ;  that  the  petition  asks  that  de- 
fendant be  enjoined  from  committing  a  crime 
not  affecting  the  property  of  plaintiffs ;  and 
that  there  Is  an  adequate  remedy  at  law  for 
a  recovery  of  damages  for  the  alleged  Injury. 
The  motion  was  overruled,  and  the  defendant 
excepted  pendente  lite.  The  case  proceeded 
to  trial,  and  at  the  close  of  the  plaintiffs'  evi- 
dence, the  defendant  introducing  no  evidence, 
the  court  directed  the  Jury  to  find  a  verdict  in 
favor  of  the  plaintiffs  for  a  permanent  in- 
junction. The  defendants  made  a  motion  for 
a  new  trial,  which  was  overruled.  Error  is 
assigned  In  the  bill  of  exceptions  upon  the 
judgment  overruling  the  motion  to  dismiss, 
and  upon  the  refusal  to  grant  a  new  trial. 

Frankford  &  Dlckerson,  for  plaintiff  in  er- 
ror. Jno.  C  McDonald,  for  defendants  in 
error. 

COBB,  P.  J.  1.  There  was  no  motion  to 
dismiss  the  writ  of  error,  but  the  point  is 
raised  in  the  brief  of  counsel  for  the  defend- 
ant in  error  that  the  assignments  of  error  are 
not  sufficiently  definite  and  specific  to  be  con- 
sidered. The  bill  of  exceptions  recites  that 
a  motion  to  dismiss  the  petition  was  made 
upon  grounds  therein  set  forth,  and  was  over- 
ruled, and  the  assignment  of  error  is  in  the 
following  language:  "To  which  said  ruling 
the  defendant  then  and  there  excepted,  and 
now  assigns  the  same  as  error."  This  was  suf- 
ficient to  bring  under  review  any  question 
raised  by  the  motion  to  dismiss.  Melson  v. 
Thornton,  118  Ga.  99,  88  S.  E.  842  <2).  The 
bill  of  exceptions  also  recites  that  a  motion 
for  a  new  trial  was  overruled,  and  the  assign- 
ment of  error  on  this  judgment  is  in  the  fol- 
lowing language :  '*To  which  said  order  the 
defendant  excepted,  and  now  assigns  the 
same  as  error.'*  This  assignment  of  error  is 
in  compliance  with  the  rule  of  this  court  in 
reference  to  assignments  of  error  of  the  char- 
acter now  under  consideration.  Rule  of 
Court  6;  Civ.  Code  1895,  §  5605. 

2.  The  plaintiffs  are  not  the  owners  of 
timber,  complaining  of  a  trespass  by  a  timber 
cutter,  but  they  are  timber  cutters  them- 
selves, whose  right  to  cut  Is  alleged  to  have 
been  Interfered  with  by  one  who,  they  al- 
lege, is  not  the  owner,  nor  in  any  way  inter- 
ested In  the  timber.  It  is  apparent  there- 
fore, that  the  timber  cutter's  act  (Civ.  Code 
1895,  §  4927)  has  no  application  to  the  case. 
The  case  must  therefore  be  determined  up- 
on general  equity  principles  governing  where 
an  application  is  made  to  enjoin  a  wrong- 
doer or  trespasser  from  Interfering  with  a 
property  right  of  another.  The  circumstan- 
ces under  which  a  court  of  equity  will  by  in- 
junction interfere  in  such  a  case  are  set  forth 
in  Civ.  Code  1896,  §  4916,  which  is  In  the  fol- 
lowing language :  "Equity  will  not  interfere 
to  restrain  a  trespass,  unless  the  Injury  is 
Irreparable  in  damages,  or  the  trespasser  is 
insolvent,  or  there  exist  other  circumstances 
which,  In  the  discretion  of  the  court,  render 
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the  Interposition  of  this  writ  necessary, 
among  wMch  shall  be  the  avoidance  of  cir- 
cuity and  multiplicity  of  actions.**  There  is 
no  allegation  of  insolvency.  The  petition  sets 
forth  the  wrongful  conduct  complained  of, 
which  is  the  Interference  with  the  plaintiffs  In 
the  right  to  the  exclusive  control  of  their  prop- 
erty and  the  quiet  possession  of  the  same, 
and  the  narrative  concludes  with  the  aver- 
ment that  the  plaintiffs  are  without  a  remedy 
at  law,  and  would  be  Irreparably  injured  and 
damaged.  A  mere  general  averment  that  the 
damages  resulting  from  a  wrongful  act  would 
be  Irreparable,  being  only  a  conclusion  of  the 
pleader,  is  generally  not  sufficient  Burrus  v. 
Columbus,  105  Ga.  46,  31  S.  E.  124  (2).  It  Is 
necessary  that  the  petition  should  set  forth 
the  facts,  so  that  the  court  may  determine 
whether  the  damages  would  be  of  this  char- 
acter. It  Is  therefore  necessary  to  determine 
whether,  under  the  averments  of  the  petition, 
such  a  case  is  made  as  would  authorize  a 
court  of  equity  to  Interpose  In  behalf  of  the 
plaintiffs,  and  grant  the  Injunction  prayed 
for. 

The  question  of  the  sufficiency  of  the  peti- 
tion not  having  been  raised  until  the  trial 
term,  the  averments  of  the  petition  will  not  be 
subjected  to  that  scrutiny  which  would  be 
required  if  the  defects  had  been  pointed  out 
by  special  demurrer.  While  it  is  not  alleged 
in  terms  that  the  wrongful  acts  complained  of 
would  give  rise  to  a  multiplicity  of  actions  for 
damages,  still  it  Is  apparent  that  the  only 
remedy  which  the  plaintiffs  would  have  at 
law  would  Involve  a  multiplicity  of  actions. 
The  Pine  Company  Is  the  owner  of  the  land, 
and  Crawley  holds  a  timber  lease  under  it 
The  Pine  Company  Is  entitled  to  the  peaceful 
and  uninterrupted  occupation  of  Its  property, 
either  by  Itself  or  Its  tenant,  and  Crawley  is 
entitled  to  ];>o8se88lon  of  the  same  character 
under  his  lease.  The  servants  of  Crawley 
have  been  driven  from  the  place  by  the  wrong- 
ful act  of  the  defendant,  and  by  intimidation, 
which  continues  from  day  to  day,  he  prevents 
Crawley  and  his  servants  from  using  the 
timber  upon  the  property  for  the  purposes 
which,  under  the  lease,  he  had  a  right  to  use 
it  Every  day  that  he  is  deprived  of  the 
possession  of  the  premises  gives  him  a  right 
of  action  against  the  defendant  to  recover 
such  damages  as  would  result  from  this 
wrongful  act  Frequent  acts  of  trespass,  ac- 
companied with  a  threat  to  continue,  consti- 
tutes a  sufficient  reason  to  grant  an  injunc- 
tion. Blsh.  Prin.  Equity  (4th  Ed.)  490;  1 
High  on  Injunction  (3d  Ed.)  536.  In  Gray 
Lumber  Co.  v.  Gaskin,  122  Ga.  351,  50  S.  E. 
164,  it  was  said:  "An  action  at  law  for 
damages  would  have  been  a  complete  remedy 
for  the  Injury  sustained  prior  to  the  suit; 
but  it  would  not  have  prevented  further 
trespasses.  .  Ought  the  plaintiffs  to  be  harass^ 
ed  and  annoyed  by  being  required  to  bring  a 
new  suit  every  day  as  long  as  the  trespasses 
continued,  when  the  whole  controversy  could 
be  settled  in  one  suit?    As  has  been  shown 


above,  the  Code  expressly  authorizes  the 
Judge,  in  his  discretion,  to  grant  an  Injunction 
to  restrain  a  trespass  In  any  case  where,  un- 
der equitable  principles,  the  writ  should  Is- 
sue, and  enumerates  among  such  cases  the 
prevention  of  a  multiplicity  of  suits."  But 
even  if  he  were  to  bring  suit  each  day  for  the 
wrongful  conduct  of  the  defendant  on  the 
day  preceding,  the  damages  recovered  in  all 
such  suits  would  not  be  an  adequate  compen- 
sation for  the  wrong  done  by  depriving  him 
of  the  right  to  cut  and  dispose  of  the  timber 
as  he  Is  authorized  to  do  under  the  lease.  It 
is  not  a  sufficient  reply  to  an  application  for 
an  injunction  that  the  defendant  has  a  rem- 
edy by  suit  at  common  law  for  damages,  but 
it  must  appear.  In  addition,  that  the  common- 
law  remedy  ia  adequate  and  complete.  Even 
If  in  a  suit  for  damages  against  the  defendant 
for  wrongfully  preventing  Crawley  irom  tak- 
ing possession  of  the  timber  a  recovery  could 
be  had  for  the  value  of  the  standing  timber, 
there  could  not  be  a  full  recovery  for  all  the 
damages  sustained  by  him,  for  the  reason 
that  the  profits  resulting  to  him  from  the 
marketing  of  the  timber  after  it  has  been  cut 
or  other  uses  to  which  he  may  lawfully  put 
the  same,  are  dependent  upon  so  many  con- 
tingencies that  It  Is  Impossible  to  estimate 
what  such  profits  would  be.  The  allegations 
of  the  petition  are  sufficient  not  only  to  make 
a  case  of  irreparable  injury  as  against  a  mo- 
tion to  dismiss  in  the  nature  of  a  general  de- 
murrer, but  also  to  show  that  the  only  remedy 
at  law  available  to  the  plaintiffs  Involves  a 
multiplicity  of  actions.  But  it  Is  said  that 
the  application  is  one  merely  to  prevent  the 
commission  of  a  crime,  and  that  a  court  of 
equity  has  no  criminal  Jurisdiction,  and  that 
an  injunction  will  not  be  granted  for  the 
purpose  of  preventing  a  criminal  act  The 
general  rule  undoubtedly  Is  that  no  Injunc- 
tion, or  order  in  the  nature  of  an  Injunction, 
will  be  granted  to  restrain  proceedings  In  a 
criminal  matter ;  but  where  it  is  evident  that 
a  right  of  private  property  is  involved  and  is 
Invaded,  or  is  about  to  be  Invaded,  by  acts 
which  are  criminal  in  their  nature,  equity 
will  interfere  by  injunction  to  protect  such 
light  and  prevent  the  commission  of  the 
criminal  act  See  cases  cited ;  7  Ency.  Digest 
Ga.  Rep.  847.  None  of  the  grounds  in  the 
motion  to  dismiss  was  well  taken,  and  there 
was  no  error  In  overruling  the  same. 

8.  While  an  assignment  of  error  upon  the 
admission  of  evidence  will  not  be  considered 
unless  It  appears  that  the  objection  relied  on 
was  made  at  the  time  that  the  evidence  was 
offered,  still  when  evidence  has  been  admit- 
ted, either  with  or  without  objection,  the 
losing  party  may  In  a  motion  for  a  new  tvl&f 
raise  the  question  that  the  evidence  as  admit- 
ted was  not  sufficient  to  authorize  the  verdict 
rendered.  A  party  may  allow  a  deed  relied 
upon  by  his  adversary  to  go  in  evidence  with- 
out objection,  but  his  failure  to  object  does 
not  preclude  him  from  urging  in  his  motion 
for  a  new  trial  that  the  deed  la  invalid  for 
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some  reasoa  appearing  upon  the  face  of  the 
same,  or  for  other  reason  appearing  in  the 
evidence.  While  a  number  of  documents 
were  admitted  in  evidence  without  objection, 
the  defendant  In  his  motion  now  complains 
that  the  verdict  is  unsupported,  for  the  reason 
that  the  evidence  as  a  whole,  including  these 
documents,  was  not  sufficient  to  authorize  a 
finding  in  favor  of  the  plaintiffs.  The  peti- 
tion alleged  that  the  Pine  Company  was  the 
owner  of  lots  Nos.  189  and  236  in  the  Seventh 
district  of  Clinch  county.  In  the  plaintiffs' 
chain  of  title  to  one  of  the  lots  appears  a 
grant  from  the  state  to  lot  No.  189  in  the 
Seventh  district  of  Appling  county,  and  a 
deed  to  lot  No.  189  in  the  Seventh  district  of 
Appling  county.  It  appears  from  the  ab- 
stract of  the  deed  in  the  brief  of  evidence  that 
the  Seventh  district  of  Appling  county  is  now 
the  Seventh  district  of  Clinch  county.  But 
even  if  this  did  not  appear,  the  courts  would 
take  Judicial  notice  of  that  fact  Stanford 
V.  Bailey,  122  6a.  404,  50  S.  E.  161. 

4.  There  was  in  the  plaintiffs'  chain  of  title 
a  tax  deed  which  was  based  upon  a  sheriff's 
sale  under  an  execution  issued  by, the  Comp- 
troller General  against  an  unreturned  lot  of 
wild  land.  The  execution  was  issued  for  the 
taxes  of  the  year  1874.  It  is  claimed  that 
this  deed  is  void,  upon  the  ground  that  it 
did  not  appear  from  the  evidence  that  there 
was  an  advertisement  by  the  Comptroller 
General  of  the  land  as  unreturned  wild  land, 
in  which  the  owner  was  required  to  come 
forward  and  pay  taxes  upon  the  same,  as 
required  by  law,  before  the  execution  was 
issued;  and  for  the  further  reason  that  the 
execution  was  void,  the  taxes  for  which  the 
same  was  issued  being  for  the  year  1874, 
the  act  under  which  the  execution  was  issued 
having  been  passed  after  the  beginning  of 
that  year.  The  deed  recites  a  compliance 
with  the  provisions  of  the  act  of  1874  (Acts 
1874,  p.  105),  and  the  execution  Is  regular 
upon  Its  face.  But,  even  if  this  were  not  so, 
there  is  a  presumption  that  the  Comptroller 
General  complied  with  his  duty  as  to  ad- 
vertising in  the  manner  required  by  the  act, 
and  the  burden  of  proof  was  upon  this  de- 
fendant to  show  that  he  did  not  Bedgood 
V.  McLain,  94  Ga.  283,  21  S.  B.  629.  See, 
also,  Bentley  v.  Shingler,  111  Ga.  780,  86  S.  B. 
936,  and  citations.  The  act  of  1874  was  ap- 
proved February  28,  1874.  It  provided  that 
from  and  after  its  passage  wild  lands  owned 
by  the  citizens  of  this  state  should  be  return- 
ed to  the  tax  receiver  of  the  county  of  their 
residence  by  the  1st  day  of  July  in  each 
year,  and  such  land  owned  by  nonresidents 
shall  be  returned  to  the  Comptroller  General 
by  the  1st  day  of  August  in  each  year.  Pro- 
vision was  then  made  for  the  coUoctlon  of 
taxes  upon  both  returned  and  unreturned 
wild  land.  It  was  clearly  contemplated  that 
this  act  should  apply  to  the  taxes  of  the  cur* 
rent  year,  as  it  was  approved  prior  to  the 
time  then  fixed  by  law  for  the  valuation 
of  property  for  taxation,  and  also  several 


months  before  the  time  fixed  in  the  act  for 
the  return  of  the  property  affected  by  the 
act  No  taxes  for  1874  were  due  on  the  28th 
day  of  February  of  that  year,  and  the  date 
for  the  valuation  of  all  property  at  that  time 
was  the  1st  day  of  April  in  each  year. 
The  lot  in  question  not  having  been  return- 
ed for  taxation  in  the  year  1874  in  the  man- 
ner prescribed  by  the  act,  the  Comptroller 
General  had  authority  to  issue  an  execution 
against  the  lot  for  the  taxes  of  that  year. 

6.  The  Jury  returned  a  verdict  finding  that 
the  lots  in  dispute  belonged  to  the  Southern 
Pine  Company,  and  that  Crawley  had  the 
right  to  exercise  his  privilege  under  the 
lease;  also  finding  in  favor  of  a  permanent 
injunction  against  the  defendant  It  is 
claimed  that  that  part  of  the  verdict  which 
finds  that  the  lots  in  dispute  belong  to  the 
Southern  Pine  Company  is  illegal,  for  the 
reason  that  the  land  is  situated  in  Clinch 
county,  and  the  present  suit  was  brought  In 
Coffee  county,  where  the  defendant  resides, 
and  that  the  superior  court  of  the  latter 
county  has  no  Jurisdiction  to  determine  any 
question  of  title  to  the  land.  If  the  purpose 
of  the  suit  was  to  recover  possession  of  the 
land,  of  course  the  superior  court  of  Coffee 
county  would  have  no  Jurisdiction.  Such 
was  not  the  object  to  be  attained  by  the 
judgment  prayed.  It  was  simply  to  restrain 
the  defendant  from  doing  acts  prejudicial 
to  the  rights  of  the  plaintiffs,  one  of  whom 
claimed  to  be  the  owner  of  the  land.  The 
title  to  the  property  was  incidentally  and  col- 
laterally involved,  but  it  was  not  such  a  suit 
respecting  title  to  land  as  under  the  Constitu- 
tion is  required  to  be  brought  in  the  county 
where  the  land  lies.  It  was  incumbent  upon 
the  plaintiffs  to  show  that  they  had  such  an 
interest  in  the  property  as  a  court  of  equity 
would  protect  and  they  showed  this  interest 
by  showing  a  complete  chain  of  title.  While 
it  was  not  necessary  for  the  Jury  to  specifical 
ly  find  that  the  property  belonged  to  the 
plaintiffs,  it  was  necessary  that  the  jury, 
before  they  could  find  in  favor  of  a  per- 
manent lnJuncti(Mi,  should  believe  that  owner- 
ship in  the  plaintiffs  was  established.  The 
Insertion  in  the  verdict  of  the  finding  as  to 
ownership  will  not  vitiate  the  verdict 

6.  It  is  contended  that  the  verdict  of  the 
jury  is  In  fact  the  finding  of  a  mandatory 
injunction,  and  that  such  an  injunction  is 
unauthorized  by  the  law  of  this  state.  It 
is  said  that  the  effect  of  the  injunction  is 
to  transfer  the  possession  of  the  property 
from  the  defendant  to  the  plaintiffs.  We 
do  not  think  this  is  a  proper  construction  to 
be  placed  upon  the  prayer  and  petition,  or 
upon  the  verdict  which  is  in  accordance 
with  that  prayer.  It  does  not  appear,  either 
from  the  petition  or  from  the  evidence,  that 
the  defendant  was  in  possession  of  the  land. 
So  far  as  the  record  discloses,  he  has 
simply  driven  the  servants  of  Crawley  from 
the  land,  and  by  Intimidation  prevented  them 
from  going  upon  the  same.    Whether  he  was 
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}n  possession  himself  at  the  time  of  the 
wrongful  acts  complained  of,  or  whether 
he  was  out  of  possession,  and  by  intimidation 
kept  the  servants  of  Crawley  from  entering, 
does  not  clearly  appear.  It  is  to  be  inferred 
from  the  allegations  of  the  petition  that  he 
was  not  in  possession,  and  there  is  nothing 
in  the  eridence  to  indicate  that  he  was. 
We  do  not  think  that  the  injunction  as  it 
stands  could  be  construed  into  one  which 
Is  mandatory  in  its  nature. 

7.  The  defendant  introduced  no  evidence. 
A  witness  for  the  plaintiffs  testified  that 
the  defendant  told  him  he  did  exactly  what 
was  alleged  in  the  petition ;  that  he  claimed 
the  land;  that  he  ran  the  hands  off,  as  set 
out  in  the  petition;  and  that  he  was  not 
going  to  let  the  plaintiffs  get  the  timber, 
as  It  was  his.  This  evidence,  uncontradict- 
ed, not  only  warranted  but  required  the  ver- 
dict which  the  court  directed.  There  was 
no  error  in  directing  the  verdict,  and  no 
reason  has  been  shown  for  reversing  the 
judgment 

Judgment  affirmed.  All  the  Justices  con- 
corrlng,  except  BECK,  J.,  not  presiding. 


<124  Ga.  870 

S.  G.  MOZLEY  ft  CO.  v.  FONTANA. 
(Supreme  Court  of  Georgia.    Nov.  20,  1905.) 
BxjBMKrioir — Estoppel  of  Wife  to  Claim. 

Where  a  man,  as  the  head  of  a  family,  in- 
cluding his  wife  and  minor  children,  applied 
for  an  exemption  of  personalty  under  the  Con- 
stitution of  1877,  and  certain  creditors  objected, 
on  the  grounds  that  he  had  previously  made  a 
conveyance  of  a  part  of  the  property  con- 
tained in  the  schedule  to  another  person,  and 
did  not  have  title  to  it,  and  that  also  that  the 
title  to  certain  articles  named  in  the  schedule 
was  not  in  him,  and  where,  after  hearing  evi- 
dence, the  ordinary  dismissed  the  application 
without  stating  any  ground  therefor,  this  did 
not  estop  the  wife  of  the  applicant  from  mak- 
ing another  application  for  exemption  of  the 
same  and  other  property  at  a  later  date,  alleging 
that  her  husband  refused  to  apply. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Richmond 
CSounty;  £L  O.  Hammond,  Judge. 

Action  by  S.  O.  Mozley  ft  Co.  against  An- 
tonio Fontana.  Judgment  for  plaintilf.  Ap- 
plication of  Rosa  Fontana  to  have  certain 
personal  property  set  aside  as  exempt  From 
the  judgment,  Mozley  ft  Ca  bring  error.  Af- 
firmed. 

Antonio  Fontana  made  application,  on  June 
12,  1903,  to  have  an  exemption  set  apart  to 
him  under  the  Constitution  of  1877,  as  the 
head  of  a  family  consisting  of  himself,  his 
wife,  and  minor  children.  The  schedule  of 
personal  property  attached  to  the  application 
contained  certain  marble  and  granite  pieces, 
household  furniture,  live  stoclc,  machines, 
drays,  buggies,  and  similar  articles,  and  a 
growing  crop  of  hay  on  each  of  two  places. 
Mozley  ft  0>.,  as  Judgment  creditors,  filed 
objections  to  the  granting  of  the  exemption 
on  tw^  grounds:  First,  that  a  part  of  the 
property  sought  to  be  exempted  was  not  the 


property  of  the  applicant  but  had  long  since 
been  deeded  by  him  to  one  Joseph  Fontana; 
and,  second,  because  the  title  to  certain  de- 
scribed property  was  not  in  the  applicant 
On  July  15,  1903,  to  which  time  the  hearing 
had  been  continued,  the  ordinary  passed  an 
order  that  "after  hearing  evidence  submitted 
in  said  case,  and  argument  of  counsel,  it  is 
ordered  said  application  be  dismissed." 
From  this  judgment  an  appeal  was  entered 
to  the  superior  court  A  motion  was  made 
to  dismiss  the  appeal,  on  the  ground  that  it 
could  only  be  taken  in  cases  provided  by  the 
statute  (Civ.  CJode,  ff  2836,  2838),  where  cer- 
tain objections  were  made  by  creditors.  The 
motion  was  overruled,  and  this  Judgment  was 
reversed.  Fontana  v.  Mozley  ft  Co.,  121  Ga. 
46, 48  S.  B.  707.  On  January  8, 1906,  Rosa  Fon- 
tana, the  wife  of  Antonio  Fontana,  made  appli- 
cation for  an  exemption  of  personalty,  alleging 
that  her  husband  was  the  head  of  a  family 
of  minor  children,  that  he  refused  to  apply 
for  an  exemption,  and  that  she  desired  to  do 
so.  Attached  to  her  application  was  a  sched- 
ule of  personalty,  which  appears  to  contain 
the  same  items  as  the  schedule  attached  to 
the  former  application  of  her  husband.  By 
amendment,  she  ,  added  to  it  a  number  of 
other  items  of  personalty.  Mozley  ft  Co. 
filed  objections  (as  stated  in  the  answer  of 
the  ordinary  to  the  writ  of  certiorari),  on  the 
ground  that  the  husband  did  not  refuse  to 
apply  for  the  setting  apart  of  an  exemption, 
and  that  the  property  embraced  in  the  sched- 
ule was  not  the  property  of  the  husband, 
"except  to  the  extent  and  for  the  purpose  of 
making  said  property  liable  for  and  subject 
to  the  said  judgment  debt  of  S.  T.  Mozley 
ft  Co.,  the  Judgment  creditors  of  Antonio 
Fontana."  They  also  pleaded  that  the  Judg- 
ment dismissing  the  application  of  the  hus- 
band estopped  the  wife  and  children  from 
applying  for  an  exemption.  The  ordinary 
sustained  this  plea.  The  case  was  carried  to 
the  superior  court  by  writ  of  certiorari,  which 
was  sustained  upon  the  hearing,  and  Mozley 
ft  Ck>.  excepted. 

Price  Bros,  and  Chas.  P.  Pressley,  for  plain- 
tiff in  error.  C.  Henry  Ck>hen  and  S.  H. 
Myers,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts).  It 
Is  not  essential  that  the  head  of  a  family 
should  have  the  legal  title  to  property  in 
order  to  apply  for  a  homestead  or  exemption. 
"No  present  interest  or  estate  in  land  beyond 
that  implied  in  the  fact  of  possession  is  requi- 
site to  sustain  the  claim  of  exemption  as 
against  a  debt  or  lien  inferior  to  the  exemp- 
tion right"  Pendleton  v.  Hooper,  87  Ga. 
108,  18  S.  B.  313,  27  Am.  St  Rep.  227 ;  White- 
head V.  Mundy,  91  Ga.  198,  17  S.  B.  287.  In 
a  contest  between  one  who  claims  the  home- 
stead and  a  person  asserting  a  paramount 
title  to  the  property,  the  general  law  appli- 
cable to  titles  would  determine  their  re- 
spective, rights.  As  against  a  title  conveyed 
to  secure  a  debt,  a  homestead  would  avail 
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nothing.  Johnson  y.  Griffin,  etc.,  Co.,  55  Ga. 
C91 ;  West  v.  Bennett,  59  Ga.  507 ;  Christopher 
y.  Williams,  59  Ga.  779;  Kirby  y.  Reese,  69 
Ga.  452.  It  therefore  furnishes  no  ground  of 
objection  on  the  part  of  creditors  to  allege 
merely  that  the  title  to  the  property  is  not 
in  the  applicant,  or  that  he  has  made  a  con- 
yeyance  of  it  In  the  present  case,  the  ob- 
jectors insist  that  the  applicant  cannot  ob- 
tain an  exemption,  because  her  husband  does 
not  own  the  property,  and  yet  claim  a  status 
to  urge  this  objection  so  as  to  subject  the 
property  as  hi&  The  objections  made  to  the 
application  of  Antonio  Fontana  were  not 
specified  in  the  statute.  The  ordinary  dis- 
missed the  application,  not  on  demurrer,  but 
after  hearing  eyidence.  He  did  not  state  any 
grounds  for  the  dismissal  or  adjudicate  in 
terms  that  no  exemption  could  at  any  time  be 
granted  to  the  applicant  We  think  his  ac- 
tion should  be  analogized  to  that  of  the  mag- 
istrate in  the  case  of  Roseberry  y.  Roseberry, 
81  Ga.  122»  where  it  was  held,  that  "an  order 
of  magistrates  or  of  a  magistrate,  before 
whom  a  possessory  warrant  is  returned,  dis- 
missing the  warrant  without  any  reason 
stated  in  the  order  or  appearing  in  the  rec- 
ord, will  not  be  regarded  as  an  adjudication 
of  the  right  of  possession  in  fayor  of  the  de- 
fendant but  as  a  nonsuit  or  dismissal  in  the 
nature  of  a  nonsuit"  The  decision  in  that 
case  has  been  criticised  on  another  point,  but 
not  as  to  that  just  referred  to.  See  Weayer 
y.  Carter,  101  Ga.  209,  28  S.  B.  869.  In 
Phipps  y.  Alford,  95  Ga.  215,  22  S.  B.  152, 
it  was  said:  "Where  an  action  was  brought 
in  a  justice's  court  which  after  the  hearing 
of  eyidence  was  dismissed  by  the  court  and 
an  appeal  entered  by  the  plaintiff  and  there- 
after dismissed  by  him,  this  constituted  no 
bar  to  bringing  a  second  suit  upon  the  same 
cause  of  action."  See,  also,  Herndon  y.  Black, 
97  Ga.  827,  22  S.  E.  924;  Alabama  R.  Co.  y. 
Bleyins,  92  Ga.  522,  17  S.  B.  836.  The  order 
dismissing  the  application  of  Antonio  Fontana 
in  1903  did  not  estop  his  wife  from  making 
an  application  for  an  exemption  in  1905. 
It  might  furnish  additional  reason  for  so 
holding,  if  more  were  necessary,  that  some  18 
months  Intenrened  between  the  two  applica- 
tions ;  and  eyen  if  the  husband  did  not  own 
or  haye  an  interest  in  the  property  when  he 
made  his  application,  it  would  not  necessarily 
follow  that  such  was  not  the  case  when  the 
second  application  was  made  by  the  wife ;  and 
moreoyer  the  amended  schedule  annexed  to 
the  application  made  by  the  wife  contains  a 
considerable  amount  of  property  which  was 
not  included  in  the  application  of  the  hus- 
band. It  is  contended  in  the  brief  of  counsel 
that  these  additional  items  arose  from  the 
use  of  the  property  described  in  the  first 
schedule,  but  there  is  nothing  in  the  record 
to  show  this.  In  fact  the  objections  filed  to 
the  husband's  application  did  not  purport  to 
coyer  all  the  property  included  in  the  sched- 
ule. 
When  a  homestead  or  exemption  has  been 


granted  to  the  head  of  a  family,  he  occupies 
the  position  of  a  trustee,  and  a  judgment 
against  him  touching  the  homestead  property, 
such  as  a  judgment  recoyering  it  from  tiim 
or  subjecting  it  to  a  debt,  binds  the  benefi- 
ciaries. Barfield  y.  Jefferson,  84  Ga.  609,  11 
S.  B.  149;  Wegman  Piano  Co.  y.  Iryine, 
107  Ga.  65,  32  S.  B.  898,  78  Am.  St  Rep. 
109;  Willhigham  y.  Slade,  112  Ga.  418,  37 
S.  B.  737.  But  the  difference  between  sudi 
a  judgment  and  one  of  the  character  here 
pleaded  in  bar  is  apparent. 

Judgment  afilrmed.    All  the  Justices  con- 
cnrring. 


024  Ga.  S84) 
AUGUSTA  RT.  A  ELECTRIC  CO.   t. 
WEEKLY. 
(Supreme  Court  of  Georgia.    Noy.  20,  1906.) 

1.  Neqlxgxnce — Pleading  and  Proof. 

In  a  suit  to  recoyer  damages  for  personal 
Injuries  alleged  to  baye  been  sustained  by  rea- 
son of  negligence  on  the  part  of  the  defendant, 
the  plaintiff  must  recover,  if  at  all,  upon  proof 
establishing  the  specific  acts  of  negligence  al- 
leged in  his  petition. 

[Ed.  Note. — For  cases  in  point,  see  yoL  37, 
Cent  Dig.  Negligence,  §f  203-206.] 

2.  Trial — iNBTBUonoirs — iNyADiNo  PBoynrcB 

OF  JUBT. 

Ejyen  in  a  case  to  which  the  doctrine  of 
"res  ipsa  loquitur"  is  applicable,  it  is  erroneous 
for  the  court  to  oharge  the  Inry  that  a  giyen 
state  of  facts  either  constitutes,  or  affords 
prima  facie  proof  of,  neglieence,  when  there  Is 
no  statute  expressly  declaring  that  this  is  tm« 
as  matter  of  law. 
8.  Electbicitt  —  STBinr    Railroads  —  Liys 

Wires — Injury  to  Pedestrian. 

The  charge  of  the  court  being  in  certain 
respects  Inaccurate  and  prejudicial  to  the  ex- 
cepting party,  a  new  trial  is  ordered. 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Richmond  Conn- 
ty;  W.  P.  Bye,  Judge. 

Action  by  Joseph  Weekly  against  the  Au- 
gusta Railway  &  Electric  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Reyersed. 

Wm.  H.  Barrett  and  Boykin  Wright,  for 
plaintiff  in  ^ror.  C  Henry  Cohen  and  Bry- 
Bon  Crane,  for  defendant  in  error. 

EVANS,  J.  The  plaintiff  below,  Joseph 
Weekly,  brought  an  action  for  damages 
against  the  Augusta  Railway  &  Electric  Com- 
pany, alleging  that  he  had  recelyed  seri- 
ous injuries  by  coming  in  contact  with  a  live 
wire  belonging  to  the  defendant  company, 
which  was  lying  across  a  public  thorough- 
fare in  the  city  of  Augusta.  The  trial  re- 
sulted in  a  yerdlct  in  favor  of  the  plaintiff, 
and  we  are  called  on  to  determine  whether 
or  not  the  company's  motion  for  a  new 
trial  should  haye  been  granted. 

1.  Our  attention  is  called,  in  the  first  place, 
to  the  fact  that  the  investigation  of  the  case 
was  not  confined  to  the  issues  raised  by  the 
pleadings.  The  plaintiff  alleged  In  his  peti- 
tion that  the  breaking  of  the  wire  dnd  the 
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falling  thereof  to  the  ground  were  due  to  the 
negligence  of  the  company  In  its  maintenance 
of  the  wire,  and  that  "the  falling  of  said 
wire  to  the  ground,  as  aforesaid,  was  due 
to  the  negligence  of  the  said  defendant  in 
creating  negligently,  and  maintaining,  a 
dangerous  condition  that  made  the  Injury  to 
petitioner  possible."  No  complaint  was 
made  that  the  company  did  not  exercise  due 
diligence  In  discovering  that  the  wire  had 
fallen,  or  that  the  company  was  negligent  In 
not  promptly  cutting  off  the  deadly  current 
with  which  It  was  charged,  or  that  the  com- 
pany had  failed  to  take  proper  steps  to  r»- 
more  the  wire  from  the  street  after  It  fell. 
The  court  declined  a  written  request  to  give 
to  the  Jury  a  charge  presented  in  behalf  of 
the  company,  wherein  the  specific  acts  of 
negligence  upon  which  the  plaintlft  relied 
for  a  recovery  were  correctly  stated  and  at- 
tention directed  to  the  fact  that  a  negligent 
failure  to  cut  off  the  current  was  not  alleged, 
and  In  which  the  proposition  was  laid  down 
that  no  acts  of  negligence  other  than  those 
alleged  in  the  petition  could  be  proved  or 
considered  by  the  Jury.  The  court  did.  In 
general  terms,  Instruct  the  Jury  that  if  they 
should  find  "the  defendant  was  guilty  of  the 
acts  of  negligence  set  out  In  the  declaration," 
and  injury  to  the  plaintiff  resulted  there- 
from, while  he  was  in  the  exercise  of  ordina- 
ry care  and  diligence,  he  would  be  entitled 
to  recover.  But  nowhere  In  the  charge  did 
the  court  undertake  to  Inform  the  Jury  what 
were  'the  acts  of  negligence  set  out  in  the 
declaration,**  and,  in  charging  the  Jury  as  to 
what  would  constitute  due  negligence  on  the 
part  of  the  company,  instructed  them  as  to 
the  duty  resting  on  the  company  not  to  per- 
mit a  wire,  after  it  had  fallen,  to  remain  In 
a  dangerous  condition  for  an  unreasonable 
length  of  time.  Indeed,  throughout  the  en- 
tire charge  the  <k>urt  made  the  liability  of 
the  company  depend,  not  alone  upon  the 
question  whether  or  not  it  had  exercised  all 
ordinary  and  reasonable  care  In  *'construct- 
Ing,  maintaining,  and  inspecting  its  wires,** 
but  upon  the  further  inquiry  whether  or  not 
It  had,  "after  the  fall,  exercised  such  care  in 
repairing  same.** 

2.  A  charge  of  which  the  plaintiff  in 
error  makes  special  complaint  was  in  the 
following  language:  'If  the  Jury  believe 
that  a  horse  attached  to  a  brewery  wagon 
stepped  on  a  wire  belonging  to  the  Augusta 
Railway  &  Electric  Company  and  fell  to  the 
ground  in  a  dying  condition,  and  the  driver 
was  thrown  to  the  ground,  receiving  a  shock 
and  bum,  it  would  be  prima  facie  proof  of 
defective  insulation  and  negligence.'*  Unless 
the  commission  of  a  particular  act  or  an 
omission  to  do  a  particular  thing  be  declared 
by  law  to  constitute  pegUgence,  it  is  error  for 
a  Judge  to  instruct  the  Jury  that  such  act  or 
omission  amounts  to  negligence.  He  cannot 
invade  the  province  of  the  Jury  by  declaring 
that  a  given  state  of  facts  raises  a  presump- 


tion of  negligence,  when  this  is  not  true  as 
matter  of  law.  Central  Ry.  Co.  v.  McKen- 
ney,  116  Ga.  13,  17,  42  S.  B.  229,  and  cases 
cited.  It  must  now  be  accepted  as  the  set- 
led  law  of  this  state  that  "on  the  trial  of  a 
suit  for  damages  alleged  to  have  been  oc- 
casioned by  the  negligence  of  the  defendant, 
it  is  always  error,  requiring  the  grant  of  a 
new  trial,  for  the  court  to  charge  the  Jury 
that  given  acts  constitute  negligence,  when 
such  acts  are  not  declared  by  statute  to  be 
negligent"  Augusta  Ry  Co.  v.  Smith,  121 
Ga.  29,  48  S.  E.  681.  And  It  has  been  held 
that,  even  when  the  plaintiff's  petition  Is 
good  as  against  a  general  demurrer,  it  Is 
errroneous  for  the  Judge  to  charge  the  Jury 
that,  ''If  the  defendant's  failure  to  do  its 
duty  'was  in  accordance  with  the  allegations 
of  the  plaintiff's  petition,  then  that  would 
be  negligence,  as  he  charges  in  this  case.'** 
City  of  Rome  v.  Sudduth,  121  Ga.  420,  49  8. 
E.  300;  Atlanta  R.  Co.  v.  Hudson,  123  Ga. 
108,  51  S.  E.  29.  It  Is  urged  by  counsel  for 
the  defendant  in  error  that  in  the  present 
case  the  Judge  merely  undertook  to  instruct 
the  Jury  as  to  the  doctrine  of  res  ipsa  loqui- 
tur, which  was,  under  the  decision  in  Chenall 
V.  Palmer  Brick  Co.,  117  Ga.  106,  43  S.  B. 
443,  unquestionably  applicable  to  the  facts  of 
this  case.  A  complete  reply  to  this  sugges- 
tion is  to  be  found  in  the  opinion  delivered 
in  that  case  by  Mr.  Justice  Cobb,  when  it 
was  again  before  this  court  (119  Ga.  837,  47 
S.  E.  329),  who  said:  "Under  our  system, 
where  every  question  of  negligence  is  left 
for  determination  by  the  Jury,  even  In  cases 
where  the  maxim  under  consideration  [res 
ipsa  loquitur]  is  applicable,  the  Judge  should 
not  charge  the  Jury  that  there  would  be  an 
Inference  of  negligence  from  a  given  state 
of  facts,  but  should  Instruct  them  in  clear 
and  unequivocal  terms  that  negligence  must 
be  proved,  and  it  is  for  them  to  consider 
whether  the  manner  of  the  occurrence  and 
the  attendant  circumstances  are  of  such  a 
character  that  t^ey  would,  in  their  Judgment 
and  discretion,  be  authorized  to  draw  an  in- 
ference that  the  occurrence  could  not  have 
taken  place  if  due  diligence  on  the  part  of 
the  master  had  been  exercised."  See  page 
843  of  119  Ga.,  page  330  of  47  S.  E.,  and  note 
the  discussion  which  precedes  and  follows 
the  above  quotation.  This  was  not  a  case, 
as  the  court  bek>w  recognized,  where  any 
presumption  of  negligence  arose  upon  proof 
of  the  injury,  under  the  provisions  of  the 
Civil  Code  of  1895,  §  2321,  but  the  plaintiff 
was  bound  to  assume  the  burden  of  estab- 
lishing by  sufficient  evidence  the  acts  of  neg- 
ligence alleged  in  his  petition. 

3.  In  certain  particulars,  other  than  those 
above  mentioned,  the  charge  of  the  court 
was  open  to  criticism,  as  pointed  out  in  the 
motion  for  a  new  trial.  After  charging  as 
requested  touching  the  diligence  to  be  ex- 
pected of  the  company  to  a  traveler  on  a 
public  street,  his  honor  added  that  if  the 
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company  failed  to  exercise  ordinary  care 
and  diligence  under  the  circumstances,  and 
injury  resulted,  it  "would  be  liable."  He 
should,  of  course,  have  qualified  this  state- 
ment by  informing  the  Jury  that  this  would 
be  true  only  in  the  event  the  plaintiff  was 
not  chargeable  with  negligence  which  was 
the  cause  of  his  injury,  and  could  not  by 
the  exercise  of  ordinary  care  have  avoided 
the  consequences  of  defendant's  negligence, 
if  it  was  the  proximate  cause  of  the  injury. 
While  charging  upon  this  phase  of  the  case, 
the  court  further  instructed  the  Jury,  In 
effect,  that  when  an  electric  railway  com- 
pany has  used  ordinary  care  and  diligence, 
such  as  a  prudent  man  would  use,  "in  the 
erection  and  maintenance  of  wires  contain- 
ing electricity  of  this  degree,  and  without 
fault  injury  occurs,  there  would  be  no  lia- 
bility." The  complaint  made  of  this  instruc- 
tion is  that  the  use  of  the  words  "without 
fault,"  in  the  connection  in  which  they  were 
employed,  subjected  the  defendant  to  a  high- 
er degree  of  diligence  than  that  imposed  by 
law.  The  charge  of  the  court  was.  In  other 
respects  than  those  above  pointed  out,  free 
from  any  serious  verbal  inaccuracies,  and 
sufilciently  covered  the  law  bearing  on  the 
case.  Certain  requests  to  charge  with  re- 
spect to  the  duty  devolving  upon  the  company 
to  exercise  ordinary  diligence  to  prevent  In- 
Jury  to  the  plaintiff  were  refused;  but,  as 
they  embraced  instructions  as  to  the  obliga- 
tion resting  on  the  company  to  ascertain  the 
fact  that  one  of  its  wires  had  fallen  and  to 
remove  the  Incident  danger  within  a  reason- 
able time,  these  requests  were  not  pertinent 
to  any  issue  raised  by  the  pleadings,  and  the 
company  cannot  Justly  complain  that  they 
were  not  given  in  charge.  As  already 
stated,  the  investigation  should  have  been 
confined  to  a  consideration  of  the  question 
whether  or  not  the  falling  of  the  wire  was 
due  to  negligence  on  the  part  of  the  company, 
since  It  was  not  charged  with  any  lack  of 
diligence  In  failing  to  remove  the  wire  from 
the  street  or  rendering  it  harmless  before 
the  plaintiff  came  Into  contact  with  it 

Judgment  reversed.    All  the  Justices  con* 
currlng. 


<124  Oft.  887) 

WARNER  et  al.  v.  MARTIN. 
(Supreme  Court  of  Georgia.    Nov.  20,  1905.) 

1.  Injunction— Contempt— BviDBwcE— Affi- 
davits. 

On  the  hearing  before  a  judge  in  a  pro- 
ceeding for  contempt  for  the  violation  of  a  re- 
straining order  granted  on  application  for  in- 
junction, affidavits  are  admissible  in  evidence  to 
prove  the  fact  of  violation. 

2.  Same— AppEAii— Review. 

The  judgment  rendered  on  such  a  hearing 
will  not  be  disturbed  by  the  Supreme  Court,  un- 
less the  judge  has  grossly  abused  the  sound  dis- 
cretion vested  in  him  in  such  cases. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Injunction,  S  517.J 


8.  Same— Bvidencb. 

Where,  in  such  a  case,  irrelevant  evidence 
was  admitted  over  the  objection  of  the  person 
on  trial,  such  error  is  not  cause  for  reversing  a 
judgment  against  him,  when  it  appears  that  his 
case  was  not  thereby  injuriously  affected,  and 
where  the  evidence  as  to  the  admissibility  of 
which  there  could  be  no  doubt  warranted  the 
judgment. 
4.  Same— Punishment. 

A  judge  of  the  superior  court  has  no  power 
to  impose  a  fine  of  more  than  $200  for  con- 
tempt in  violating  a  temporary  restraining  or- 
der, where  the  violation  was  treated  by  the 
judge  as  a  single  act. 

[Ed.  Note. — For  cases  in  point,  see  voL  27, 
Cent  Dig.  Injunction,  §§  521-528.] 

6.  Same— Costs. 

The  costs  in  a  proceeding  for  contempt  con- 
stitute no  part  of  the  fine  imposed,  imd  may  be 
awarded  against  the  contemner  in  addition  to  a 
fine  of  $200. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  10, 
Cent  Dig.  Contempt,  §  241 ;  vol.  27,  Cent  Dig. 
Injunction,  §  518.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Klmsley,  Judge. 

Action  by  Harrison  T.  Martin  against  A. 
J.  Warner  and  others.  A  temporary  re- 
straining order  was  issued,  and  a  rule  nisi 
against  the  defendants  for  an  alleged  viola- 
tion thereof.  From  a  Judgment  holding  de- 
fendants In  contempt  and  Imposing  a  fine, 
defendants  bring  error.  Affirmed,  with  di- 
rections. 

Harrison  T.  Martin  presented  an  equitable 
petition  to  the  Judge  of  the  superior  court.  In 
which  he  alleged  tliat  he  was  the  owner  of  a 
certain  lot  of  land  lying  along  the  bank  of 
the  Chattahoochee  river,  which  derived  Its 
chief  value  from  the  fertility  of  Its  bottoms 
on  the  river  and  the  shoals  and  waterpower 
which  he  owned  in  connection  with  the  land ; 
that  A.  J.  Warner,  W.  A.  Carlisle,  and  John  Sar- 
gent were  preparing  timber  and  other  material 
and  making  ready  to  construct  a  dam  across 
the  river  at  a  place  called  "Wilson  Shoals,'*  be- 
low petitioner's  land ;  that  if  the  dam  should 
be  constructed  it  would  cause  the  backwater 
In  the  river  to  flood  his  land  and  destroy  his 
water  power.  The  prayers  of  the  petitlos 
were  "that  a  permanent  Injunction  be  grant- 
ed ••  •  enjoining  [Warner,  Carlisle, 
and  Sargent]  from  constructing  said  dam,  and 
that,  after  hearing,  a  temporary  injunction  be 
granted,  enjoining  said  defendants  from  pro- 
ceeding to  erect  said  dam,  and  that  In  the 
meantime  a  restraining  order  be  granted  en- 
joining the  defendants,  their  agents,  •  •  • 
and  confederates  from  erecting  said  obstruc- 
tion in  said  river,"  eta  On  June  2,  1905,  the 
Judge  ordered  the  defendants  to  show  cause 
on  July  17, 1905,  why  a  temporary  injunction 
should  not  be  granted,  ordered  that  defend- 
ants be  served  ten  days  before  the  hearing, 
and  further  ordered  that  "in  the  meantime, 
and  until  the  further  order  of  the  court,  the 
defendants  are  restrained  from  erecting  the 
obstruction  In  or  across  the  Chattahoochee 
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river,  as  complained  of  In  this  petltloiL** 
The  order  further  provided  that  the  defend- 
ants might  bring  on  an  earlier  hearing  upon 
five  days*  notice  to  the  petitioner.  On  June 
1<S,  1905,  Martin  presented  to  the  Judge  a 
petition,  setting  forth  the  fact  of  his  filing 
the  original  petition.  Its  substance,  and  the 
temporary  restraining  order  granted  therein, 
and  alleging  that  since  the  granting  of  such 
order  and  Its  service  the  defendants  had  vio- 
lated Its  terms,  by  themselves  or  their  em- 
ployes actually  engaging  In  erecting  such 
dam  and  obstructions,  by  "putting  large  logs 
In  said  stream,  laying  the  foundation  for  said 
•  dam,  bolting  them  to  the  rock  bed  of  said 
stream  with  Iron  bolts,  and  hauling  sand  and 
gravel  to  a  cotter-dam  across  a  part  of  said 
river,  preparatory  and  a  part  of  the  work  of 
building  the  main  dam;  and  that  since  the 
date  of  said  order  and  service  of  the  same, 
they  have  been  building  said  coffer-dam." 
Petitioner  prayed  that  an  order  be  granted 
forbidding  defendants  from  proceeding  with 
said  work,  and  calling  upon  them  to  show 
cause  why  they  should  not  be  punished  for 
contempt  In  violating  the  restraining  order. 
A  rule  nisi  was  Issued  against  the  defend- 
ants. They  answered  the  same,  denying  that 
they  had  violated  the  restraining  order. 
They  denied  that  they  had  done  anything  to 
obstruct  the  flow  of  the  river,  or  put  any  ob- 
structions In  or  across  the  river.  They 
claimed  that,  instead  of  putting  obstructions 
In  the  river,  they  had  merely  been  excavating 
a  large  hole  on  the  right  bank  of  the  river 
and  Inside  of,  their  coffer-dam,  which  coffer- 
dam had  been  completed  before  the  filing  of 
the  original  petition  In  the  case;  that  the 
water  of  the  river  had  been  entirely  diverted 
to  its  left  bank  by  the  coffer-dam  before  the 
filing  of  the  original  petition,  and  was  run- 
ning unobstructed  between  the  coffer-dam  and 
such  left  bank ;  and  that  all  defendants  had 
done  since  they  were  served  with  the  restrain- 
ing order  or  had  notice  of  It  was  to  excavate 
a  hole  In  the  bottom  of  the  river  by  removing 
the  sand  and  debris  so  as  to  get  down  to  hard 
rock  and  to  fill  up  the  hole  with  logs  and  rock, 
but  that  they  had  not  placed  the  logs  or  rock 
above  the  bed  or  bottom  of  the  river.  They 
alleged  that  none  of  such  work  had  been  in 
the  stream  of  the  river,  but  had  been  done  to 
one  side,  where  the  water  had  been  diverted 
by  means  of  the  coffer-dam,  and  that  all  the 
work  they  had  done  was  below  the  crest  of 
the  shoal  upon  which  the  coffer-dam  had  been 
erected,  and  could  not  In  any  way  obstruct 
the  flow  of  the  river,  even  If  the  coffer-dam 
were  removed.  The  answer  also  alleged  that 
defendant  had  'no  Intention  of  making  any 
construction  higher  than'  the  bottom  of  the 
river,  but  only  Intended  to  fill  the  hole  or 
excavation  below  the  bed  of  the  stream.  On 
the  hearing  the  petitioner  submitted  in  evi- 
dence his  original  verified  petition  and  the 
orders  thereon,  and  affidavits,  by  himself  and 
others,  which  tended  to  sustain  the  allega- 
tions of  his  petition  for  the  rule.    Defend- 


ants put  in  evidence  their  verified  answers, 
their  affidavits,  the  affidavits  of  others, 'and 
the  oral  testimony  of  several  witnesses,  all 
of  which  tended  to  support  defendants*  an- 
swers. Defendants  also  Introduced  certain 
documentary  evidence  relating  to  the  title  of 
the  land  upon  which  the  dam  was  to  be  con- 
structed. The  judge  decided  that  the  defend- 
ants had  violated  the  restraining  order,  and 
adjudged  that  in  so  doing  they  were  in  con- 
tempt of  court,  and  Imposed  a  fine  of  $250 
on  Warner,  a  fine  of  a  like  amount  on  Car- 
lisle, and  a  fine  of  $50  on  Sargent,  and  ren- 
dered Judgment  against  defendants  for  the 
costs  of  the  rule  proceeding,  to  all  of  which 
Judgment  defendants  excepted. 

H.  H.  Dean,  for  plaintiffs  in  error.  H. 
H.  Perry,  G.  H.  Prior,  Saml.  C.  Dunlap, 
Howard  Thompson,  and  F.  M.  Johnson,  for 
defendant  In  error. 

nSH,  a  J.  (after  stating  the  foregoing 
facts).  One  of  the  assignments  of  error  is 
that  the  court  erred  In  admitting  In  evidence 
affidavits  offered  by  petitioner  against  defend- 
ants, over  the  objection  that  the  proceeding 
was  quasi  criminal,  and  only  oral  testimony 
was  admissible.  In  Welch  v.  Barber,  52 
Ck>nn.  147,  52  Am.  Rep.  567,  It  was  said:  "A 
dvll  contempt  la  one  In  which  the  conduct 
constituting  the  contempt  Is  directed  against 
some  dvll  right  of  the  opposing  party,  as 
where  an  injunction  Is  disregarded,  or  some 
act  required  by  the  court  for  the  benefit  of  the 
other  party  should  be  neglected.  In  cases  of 
contempt  of  this  sort  the  proceeding  for  Its- 
punishment  Is  at  the  Instance  of  the  party  In- 
terested, and  Is  civil/  In  its  character."  In 
such  cases  the  general  rule  seems  to  be  that 
the  question  of  contempt  or  no  contempt  may 
be  decided  upon  affidavits,  where  the  chancery 
rule  Is  in  force  that  the  answer  of  the  con- 
temner is  not  conclusive.  Rapalje  on  Con- 
tempts, §9  120, 12a  "In  proceedings  for  con- 
tempt for  the  violation  of  an  Injunction,  the 
usual  method  of  proving  the  fact  of  violation 
is  by  affidavit"  2  High  on  InJ.  §  1452.  See, 
also,  1  Beach  on  InJ.  §  262 ;  State  v.  Harper's 
Ferry  Bridge  Co.,  16  W.  Va.  864;  Una  v. 
Dodd,  88  N.  J.  Bq.  460;  Witter  v.  Lyon,  34 
Wis.  564;  People  v.  Brower,  4  Paige  (N.  Y.) 
405;  State  v.  Mitchell,  8  S.  D.  223,  52  N.  W. 
1052 ;  Rutherford  v.  Metcalf ,  5  Hayw.  (Tenn.) 
58.  So  far  as  we  know  to  the  contrary,  It 
has  been  the  practice  in  the  courts  of  this 
state  to  admit  affidavits  In  evidence  on  the 
hearing  of  proceedings  for  contempt  for  the 
violation  of  an  Injunction.  Among  the  cases 
where  such  practice  was  followed  may  be 
cited  Howard  v.  Durand,  86  Ga.  846,  91  Am. 
Dec,  767;  Thweatt  v.  Gammell,  56  Ga.  98; 
Hayden  v.  Phinizy,  67  Ga.  758.  The  same 
practice  has  been  followed  In  proceedings  for 
contempt  in  not  paying  over  money,  etc.,  to  a 
receiver.  Ryan  v.  Klngsbery,  88  Ga.  361,  14 
S.  E.  596.  So  far  as  we  are  advised,  the  ques- 
tion as  to  the  admissibility  of  affidavits  on  the 
hearing  in  such  proceedings  has  never  been 


448 


52  SOUTHBAST&BN  BBPORTER. 


(Ga. 


heretofore  made  In  our  courts.  We  are  of 
opinion,  however,  from  what  we  have  said 
ahove,  that  affidavits  are  admissible  In  snch 
a  case,  and  that  the  court  did  not  err  In  so 
ruling.  We  do  not  hold,  however,  that  the 
judge  could  not  in  his  discretion  require  wit- 
nesses to  testify  orally. 

2.  The  evidence  was  to  the  effect  that  the 
defendants,  after  the  restraining  order  was 
served  upon  them,  continued  the  work  of 
constructing  the  dam.  One  of  the  defendants 
testified:  *'We  continued  to  make  the  excava- 
tion after  the  papers  were  served.  After  the 
excavation  was  made  we  began  to  put  In  tim- 
ber and  rock  for  the  dam  and  bolted  them 
down  to  the  bed.  That  was  part  of  the  work 
of  constructing  the  dam."  There  was  evi- 
dence for  the  petitioner  that  logs  were  placed 
In  the  main  dam,  within  the  coffer-dam,  and 
bolted  or  chained  down,  and  that  such  logs 
were  above  the  water.  The  contention  of 
the  defendants  was  that  as  the  language  of 
the  order  restraining  them  "from  erecting  the 
obstructions  In  or  across  the  Chattahoochee 
river,  as  complained  of  In  this  petition,"  lay- 
ing a  foundation  of  the  dam.  In  an  excavation 
which  was  within  the  coffer-dam,  and  at  a 
place  where  the  river  was  not  then  running, 
but  from  which  defendants  had  diverted  It  be- 
fore the  original  petition  was  filed,  was  not 
an  obstruction  In  or  across  the  river,  especial- 
ly If,  as  they  contended,  such  foundation  was 
not  built  above  the  bed  of  the  river.  A  re- 
straining order  has  all  the  force  of  an  injunc- 
tion until  vacated  or  modified,  and  a  defend- 
ant Is  bound  to  obey  It  at  his  peril.  He  can- 
not set  up  his  opinion  as  to  Its  meaning  as 
against  the  court's  opinion.  If  he  Is  In  doubt 
as  to  what  he  may  do  without  violating  the 
restraining  order,  he  should  ask  for  a  modi- 
fication Ok  a  construction  of  Its  terms.  10 
Enc.  PI.  &  Pr.  1108;  16  Am.  &  Eng.  Enc.  L. 
436.  The  order  In  the  present  case  was  not 
In  general  terms,  but  defendants  were  re- 
strained from  doing  a  specific  thing— from 
erecting  a  dam  In  the  river.  That  Is  clearly 
the  meaning  of  the  order.  The  obstruction 
complained  of  was  the  dam,  and  that  Is  what 
the  court  restrained  the  defendants  from 
erecting.  The  defendants  assumed  the  re- 
Bponsibility  of  construing  the  order,  and  con- 
strued It  to  mean  that  they  could  continue 
the  construction  of  the  dam  until  it  should 
reach  such  a  height  that  further  construction 
would  obstruct  the  fiow  of  the  water.  They 
were  not  restrained,  however,  from  obstruct- 
ing the  flow  of  the  water,  but  from  erecting 
the  dam.  One  Is  erecting  a  dam  when  he 
Is  constructing  It,  whether  he  is  constructing 
that  portion  of  It  which  is  below  the  bed  of 
the  stream  or  that  portion  which  Is  above 
such  bed.  When  he  Is  engaged  in  placing 
logs,  rock,  or  other  materiol  in  an  excavation 
below  the  bed  of  a  river  for  the  purpose  of 
forming  the  fouiulation  for  a  dam  across  such 
river,  he  Is  erecting  the  dam.  It  is  too  well 
settled  to  need  citation  of  authority  that  the 
decision  of  a  judge  on  the  question  of  con- 


tempt will  not  be  disturbed  by  the  Supreme 
Court,  except  In  a  case  where  such  discretion 
has  been  grossly  abused.  In  the  present  case 
there  was  no  abuse  of  discretion. 

8.  The  court,  over  the  objection  of  the  de- 
fendants, allowed  the  petitioner  to  put  in  evi- 
dence a  certified  copy  of  a  mortgage  from 
the  North  Georgia  Electric  Company  to  the 
Knickerbocker  Trust  Company,  dated  Novem- 
ber 1,  1904,  recorded  In  the  clerk's  ofiice  of 
Hall  superior  court,  reciting  that  It  was  to 
secure  bonds  for  the  erection  of  the  dam  In 
question,  and  creating  a  lien  on  the  ''Wilson 
Shoals  water  power"  and  other  property.  The 
objections  urged  were  that  the  evidence  was* 
Immaterial  and  secondary.  The  objection  of 
Irrelevancy,  at  least,  was  well  taken,  but  we 
are  unable  to  understand  how  the  defendants 
were  hurt  by  the  admission  of  this  evidence. 
As  we  have  seen,  there  was  ample  evidence, 
about  the  admissibility  of  which  there  was  no 
question,  to  warrant  the  judgment  of  the 
court  See  Shirley  v.  Hicks,  105  Ga.  604, 
81  S.  B.  105  (3). 

4.  The  judge  exceeded  his  authority  In  Im- 
posing a  fine  of  $250  each  on  two  of  the  de- 
fendants. The  Constitution  declares  that 
''the  power  of  the  courts  to  punish  for  con- 
tempt shall  be  limited  by  legislative  acts." 
Civ.  Code  1895,  §  5717.  The  liegislature  has 
enacted  that  "the  superior  courts  have  au- 
thority •  •  •  to  punish  contempt  by  fines 
not  exceeding  two  hundred  dollars,  and  by 
Imprisonment  not  exceeding  twenty  days." 
Civ.  Code  1895,  f  4320  (5).  In  Cobb  v.  Black, 
34  Ga.  162,  it  was  held  that  a  similar  section  of 
the  Oode  of  1863— section  242  (5) — ^was  "appli- 
cable only  to  the  punishment  for  contempt  by 
acts  done."  In  the  case  now  under  review 
the  contempt  for  which  the  fines  were  Im- 
posed had  been  committed  by  doing  an  act  or 
acts  which  the  judge  decided  to  be  in  viola- 
tion of  his  restraining  order,  and  therefore 
came  directly  within  the  scoi)e  of  the  legisla- 
tive provision  limiting  the  power  of  the  su- 
perior courts  In  imposing  fines  for  contempt 
The  judge  treated  the  violation  of  the  re- 
straining order  as  a  single  act  of  contempt 

5.  The  judge,  however,  did  not  exceed  his 
power  in  awarding  the  costs  of  the  contempt 
proceedings  against  the  defendants.  The 
costs  were  no  part  of  the  fines.  Rapalje,  in 
his  work  on  Contempts,  f  132,  states  the  rule 
to  be  that  "where  the  proceeding  arises  out 
of  the  disobedience  of  an  order  or  decree  in  a 
civil  suit,  and  Is  prosecuted  between  the  par- 
ties to  such  suit  costs  are  generally  awarded 
to  the  prevailing  party,  the  same  as  In  other 
civil  proceedings.  We  affirm  the  judgment  of 
the  trial  judge,  with  direction  that  he  order 
the  sum  of  $50  to  be  written  off  the  fine  of  A. 
J.  Warner  and  a  like  sum  to  be  written  off 
the  fine  of  W.  A.  Carlisle,  and  that  the  costs 
of  bringing  the  case  to  this  court  be  taxed 
against  the  defendant  in  error. 

Judgment  offlriped,  with  direction.  All  tne 
Justices  concurring;  except  CANDLER,  J*. 
not  presiding. 
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(58  W.  Va.  64«) 

LEVY  T.  SCOTTISH  UNION  ft  NATIONAL 
INS.  CO. 

(8aprein«  Court  of  Appeals  of  Wwt  TirginUu 
Dec  1571906.) 

1.  Appeal—Rxvisw— Refusal  ov  CoNTintJ- 

ANCE. 

It  is  well  settled  as  a  sreneral  role  that  the 
question  of  continuance  is  in  the  sound  discre- 
tion of  the  trial  court,  which  will  not  be  re- 
viewed by  the  appellate  court,  except  tn  case  it 
clearly  appears  that  such  discretion  has  been 
abused. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  f  8837.] 

2L  iNSuaANOB— AonoR  on  Poijot— Evidbnob 

— AWABD. 

Upon  an  issue  involving  the  question  wheth- 
er there  was  or  not  a  verbal  submission  between 
the  plaintiff  and  defendant  and  a  written  award 
of  arbitrators  ascertaining  the  loss  under  a 
fire  insurance  policv,  where  another  insurance 
company  and  plaintiff  had  in  writing  submitted 
their  differences  touching  the  same  loss  to  ar^ 
bitrators,  who  had  returned  a  written  award, 
the  defendant,  claiming  to  be  a  party  thereto 
by  verbal  agreement  of  submission  to  the  same 
arbitrators  and  having  offered  evidence  tend- 
ing to  prove  that  fact,  offered  in  evidence  a 
wntten  award  to  whico  defendant  claimed  it 
was  a  party,  which  award  is  as  follows : 

''Award  of  Appraisers. 
"To  the  Parties  in  Interest : 

"We  have  carefully  examined  the  premises 
and  remains  of  the  property  hereinbefore 
specified,  in  accordance  with  the  foregoing  ap- 
pointment, and  we  have  appraised  and  determin- 
ed the  actual  sound  value  to  be  six  hundred 
and  sixty-three  68-100  ($6^.68-100  dollars,  and 
the  damages  on  same  to  be  four  hundred  and 
forty-two  »2-100  ($442.92-100)— ^hich  indudea 
totally  consumed  goods— dollars. 

''Witness  our  hands  this  31st  day  of  Deoem- 
ber,  1808. 

"[Signed]  R.  H.  Bell, 

-[Signed]  T.  J.  Boyd, 

"[Signed]  J.  L.  Richardson. 

''Appraisers." 

HM  error  to  exclude  the  said  written  award 
from  the  jury. 

8.  Same— EviDXNOB  to  Discsbdit. 

Such  written  award  being  admitted  in  evi- 
dence, the  plaintiff  would  be  entitled  to  intro- 
duce anv  evidence,  oral  or  documentary,  tend- 
ing to  discredit  the  award  as  being  an  award 
between  the  plaintiff  and  defendant,  or  to  which 
defendant  was  in  any  way  a  party. 
4.  Trial—Instbuctions. 

It  is  error  to  instruct  the  jury  hyi>othetical- 
ly  upon  a  state  of  facts,  when  uiere  is  no  evi- 
dence in  the  case  tending  to  prove  such  facts. 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Trial,  H  582-4>86.] 

G.  Abbitbation  and  Award— Revocation  or 

Submission. 

After  an  award  is  made  and  published, 
neither  party  can  revoke  the  submission  without 
the  consent  of  the  other. 

[Bid.  Note. — ^For  cases  in  point,  see  vol.  4, 
Cent  Dig.  Arbitration  and  Award,  §S  64-66, 
842,] 

(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Kanawha  County. 

Action  by  Aimie  Levy  against  the  Scot- 
tiab  Union  ft  National  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 
62  S.E.— 29 


Watts  &  Ashby  and  Chilton,  McCorkle  ft 
Chilton,  for  plaintiff  in  error.  A.  B.  Little- 
page,  Brown,  Jackson  ft  Knight,  and  Angus 
W.  McDonald,  for  defendant  in  error. 

McWHORTEB,  J.  This  Is  an  action 
brought  by  Annie  Levy  against  the  Scottish 
Union  ft  National  Insurance  Company,  in  the 
circuit  court  of  Kanawha  county,  to  recover 
for  a  loss  by  fire,  on  an  insurance  policy  is- 
sued by  the  defendant  on  a  stock  of  goods 
in  a  storehouse  in  the  city  of  Charleston. 
The  Insurance  on  the  goods  was  for  $850 ;  the 
same  policy  carried  $150  on  fixtures  in  the 
said  store.  The  amount  of  loss  of  fixtures 
was  agreed  between  the  parties  and  paid 
by  the  defendant  Plaintiff  also  carried  $1,- 
000  insurance  on  the  same  stock  of  goods  in 
the  Qermania  Insurance  Company.  The  loss 
occurred  on  the  26th  of  December,  189&  Wil- 
liam Lohmeyer  was  the  agent  of  the  defend* 
ant  company  and  R.  S.  Frazler  was  the  agent 
for  the  Germania  Company.  The  agent  of 
the  defendant  company,  being  called  away 
from  the  city  of  Charleston  the  day  after  the 
fire,  requested  and  authorised  Frazler,  the 
agent  of  the  Germania  company,  to  act  for  the 
defendant  company  in  adjusting  the  loss.  An 
appraisement  was  demanded  by  Mr.  Frazler 
on  behalf  of  both  companies.  The  plaintiff 
by  her  attorney,  A«  B.  Llttlepage,  refused  to 
enter  into  an  appraisement  until  he  was  sat 
Isfled  by  Mr.  Fraaier  that  both  companies 
would  be  bound  by  any  award  made.  Mr. 
Llttlepage  then  made  out  an  agreement  for 
submission  In  writing.  Mr.  Frazler  objected 
to  signing  Mr.  Lohmeyer's  name  to  it,  but 
assured  Llttlepage  that  Lohmeyer  would 
sign  it  immediately  upon  his  return.  The 
plaintiff  and  Frazler  each  selected  an  ap- 
praiser, and  said  appraisers  selected  an  um- 
pire and  proceeded  to  discharge  their  duties, 
and  made  their  award  and  finding  on  Decem- 
ber 31,  1898.  The  award  showed  the  actual 
sound  value  of  the  goods  in  the  store  at  the 
time  of  the  fire  to  be  $663.68,  and  damages 
on  same,  including  the  value  of  the  goods 
totally  destroyed,  at  $442.92.  The  liability 
of  the  companies,  respectively,  under  the 
award,  if  all  parties  were  bound  by  the 
award,  was,  the  Germania  $289.41,  and  de- 
fendant company  $208.61.  On  Mr.  Lohmey- 
«r's  return  to  Charleston  he  offered  to  sign 
the  paper  of  submission,  but  the  paper  was 
withheld  from  him  by  Mr.  Llttlepage,  and 
he  was  not  permitted  to  sign  it  Tender  was 
made  by  the  defendant  company  for  the 
amount  it  claimed  to  be  liable  for  under  the 
award.  Plaintiff  refused  to  accept  the  same 
and  brought  this  action. 

The  defendant  tendered  seven  pleas  in 
writing,  to  the  filing  of  which  plaintiff  ob> 
Jected.  The  court  overruled  the  objection 
and  filed  the  pleas,  to  which  ruling  of  the 
court  plaintiff  excepted.  Plaintiff  then  de- 
murred to  each  and  all  of  said  pleas,  which 
demurrers  were  ov^ruled.  The  plaintiff  re- 
plied generally  to  each  of  said  pleas,  and  is- 
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sue  was  joined  thereon.  Plaintiff  also  filed 
special  replications  in  writing  to  pleas  6,  6, 
and  7,  to  the  filing  of  which  replications  de- 
fendant objected;  objection  was  overruled 
and  replications  filed,  and  defendant  excepted 
and  entered  general  rejoinder  to  each  of  said 
replications,  and  Issue  was  joined.  A  jury 
was  impaneled  on  the  23d  day  of  March,  1900, 
and  on  the  27th  of  March,  after  a  part  of 
the  evidence  had  been  heard,  plaintiff  aslced 
and  obtained  leave  to  file  an  amended  state- 
ment of  facts  relied  upon  in  waiver  of  the 
matters  alleged  in  defendant's  pleas,  Nos. 
5,  6,  and  7,  to  the  filing  of  which  defendant 
objected,  which  objection  was  overruled  and 
the  statement  filed,  to  which  ruling  defend- 
ant excepted  and  moved  the  court  to  with- 
draw a  juror  and  continue  the  cause  on  the 
ground  that  defendant  was  surprised  by  the 
introduction  of  new  matter  in  the  statement 
filed,  which  motion  was  also  overruled  and 
defendant  excepted.  The  jury  returned  a 
general  verdict  for  plaintiff  assessing  her 
damages  at  $802.17,  and  returned  certain  spe- 
cial findings  upon  interrogatories  asked  to  be 
submitted  to  them  by  the  defendant  The 
defendant  moved  to  set  aside  the  general  ver- 
dict because  it  was  contrary  to  the  law  and 
the  evidence,  and  also  to  set  aside  the  spe- 
cial findings  upon  the  interrogatories  pro- 
pounded to  the  jury  by  the  court  at  the  in- 
stance of  the  defendant,  which  motion  the 
court  overruled  and  rendered  judgment  on 
said  verdict  in  favor  of  plaintiff,  to  which 
rulings  of  the  court  defendant  excepted.  De- 
fendant's first  plea  was  simply  the  general 
issue.  The  second  set  up  a  submission  to  an 
appraisement  and  award  between  the  plaintiff, 
on  the  one  part,  and  the  defendant  company 
and  the  Germania  company  on  the  other  part, 
and  a  tender  under  the  award  of  $203.51,  the 
defendant's  proportionate  part  of  said  award. 
Plea  No.  3  was  the  same  as  plea  No.  2,  ex- 
cept that  it  alleged  the  agreement  of  submis- 
sion and  award  to  have  been  between  the 
plaintiff  and  the  defendant  alone,  and  a  ten- 
dor  of  the  amount  that  it  claimed  to  be  lia- 
ble for  under  the  award,  the  said  $203.51. 
No.  4  alleged  the  liability  of  defendant  un- 
der the  policy  to  be  the  $203.51  and  tendered 
the  same.  Plea  No.  5  alleged  the  failure  of 
plaintiff  to  furnish  proof  of  loss  within  60 
days  after  the  fire,  as  provided  in  policy,  and 
No.  6  alleged  default  on  part  of  the  plaintiff 
to  submit  to  examination,  under  oath,  and  to 
produce  for  examination  all  books  of  account, 
bills,  invoices,  and  other  vouchers  as  required 
by  the  policy,  and  plea  No.  7  alleged  failure 
on  the  part  of  the  plaintiff  to  submit  the  loss 
CO  appraisement,  as  provided  and  called  for 
in  the  policy. 

Plaintiff's  principal  ground  of  objection  to 
the  pleas  was  that  they  were  inconsistent, 
stating  inconsistent  defenses.  This  objec- 
tion is  fully  met  by  section  20,  c.  125,  Code 
1899,  where  the  only  exception  is  the  plea  of 
non  est  factum,  where  without  the  leave  of 
the  court  the  defendant  will  not  be  permitted 


to  plead  any  other  plea  inconsistent  there- 
with.   Nadenbousch  v.  Sharer,  2  W.  Ya.  285. 

Plaintiff's  special  replications  to  pleas  Nos. 
6,  6,  and  7  were  to  the  effect  that  the  de- 
fendant waived  the  performance  of  the  sev- 
eral covenants  and  provisions  of  the  policy 
in  the  respective  pleas  mentioned,  and  de- 
nied liability  upon  the  policy.  During  the 
trial  the  defendant  took  four  several  bills 
of  exceptions.  The  first  bill  of  exceptions 
was  to  the  ruling  of  the  court,  in  that,  after 
plaintiff  and  her  other  witnesses  Beulah 
Slaughter  and  Adam  B.  Littlepage  had  been 
fully  examined,  and  after  the  defendant  had 
offered  its  testimony  in  chief  given  by  wit- 
nesses Adam  B.  Littlepage,  R.  S.  Frazier, 
R  H.  Bell,  J.  L.  Richardson,  Annie  Bossey, 
and  William  Lohmeyer,  and  pending  the 
cross-examination  by  the  plaintiff  of  defend- 
ant's witness  Littlepage,  recalled  for  the 
plaintiff,  the  court  permitted  the  plaintiff  to 
file  "An  amplification  of  the  plaintiff's  state- 
ment of  facts  relied  upon  to  show  a  waiver 
of  the  alleged  failure  on  her  part  to  comply 
with  the  conditions  of  the  policy  of  insurance 
sued  upon,  as  set  forth  in  defendant's  pleas 
Nos.  5,  6,  and  7.**  It  is  insisted  by  plaintiff 
in  error  that  the  filing  of  this  statement 
worked  a  surprise  to  the  defendant  which 
entitled  it  to  a  continuance  to  enable  it  to 
meet  the  matters  set  up  in  the  statement 
The  statement  filed  was  but  an  amplification 
of  the  special  replications  filed  to  the  pleas 
of  defendant  Nos.  5,  6,  and  7.  In  Harvey 
V.  Insurance  Co.,  87  W.  Va.  272,  16  S.  B.  580, 
Syl.,  point  7,  it  is  held:  "Under  section  66. 
c.  125,  Code  1899,  the  court  may  during  the 
trial  permit  plaintiff  to  file  a  special  state- 
ment of  any  matter  in  waiver,  estoppel,  or 
otherwise  in  confession  and  avoidance,  as 
provided  for  by  section  66,  c.  125,  Code  1899, 
as  justice  may  seem  to  require ;  but  this  will 
not  give  defendant  a  continuance  as  matter 
of  right ;  but  it  is  within  the  sound  discretion 
of  the  trial  court"  In  Gappellar  v.  Insur- 
ance Oo.,  21  W.  Ya.  576,  such  statements  are 
held  not  to  be  in  the  nature  of  pleadings 
but  In  the  nature  of  notices  to  the  adverse 
party  of  the  nature  of  the  claim  of  defense 
intended  to  be  set  up  against  him.  There 
is  nothing  contained  in  the  statement  permit- 
ted to  be  filed,  by  way  of  amendments,  that 
is  not  substantially  stated  in  the  special  rep- 
lications to  the  pleas.  It  has  been  well  set- 
tled by  this  court  that  the  question  of  con- 
tinuance is  in  the  sound  discretion  of  the 
trial  court  which  will  not  be  reviewed  by 
the  appellate  court  except  in  case  where  it 
clearly  appears  that  such  discretion  has  been 
abused.  Amos  v.  Stockert  47  W.  Va.  109, 
34  S.  E.  821 ;  Bank  v.  Hamilton,  43  W.  Va. 
75,  27  S.  E.  296;  Marmet  Co.  v.  Archibald. 
37  W.  Va.  778,  17  S.  B.  299.  See,  also,  Bus- 
ter V.  Holland,  27  W.  Va.  511 ;  Logie  v.  Black, 
24  W.  Va.  21 ;  Riddle  v.  McGlnnis,  22  W.  Va. 
253. 

The  second  error  assigned  is  In  the  court 
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refDslng  to  allow  in  evidence  the  award  set 
out  in  bill  of  exceptions  No.  2,  whidi  award 
Is  as  follows : 

"Award  of  Appraisers. 
"To  the  Partlcfs  In  Interest : 

'•We  have  carefully  examined  the  premises 
and  remains  of  the  property  hereinbefore 
specified,  in  accordance  with  the  foregoing 
appointment,  and  we  have  appraised  and  de- 
termined the  actual  sound  value  to  be  six 
hundred  and  sixty-three  68-100  ($663.68-100) 
dollars,  and  the  damages  on  same  to  be  four 
hundred  and  forty-two  92-100  ($442.92-100) 
— ^which  includes  totally  consumed  goods — 
dollars. 

••Witness  our  hands  this  Slot  day  of  De- 
cember, 1898. 

''[Signed]  R.  H.  Bell, 

-[Signed]  T.  J.  Boyd, 

-[Signed]  J.  L.  Richardson, 

•'Appraisers.* 

Lohmeyer,  the  agent  of  the  defendant  com- 
pany, testified  that  on  leaving  town  he  au- 
thorized Frazier,  the  agent  of  the  Qermanla 
company,  to  represent  him  in  adjusting  the 
loss ;  Frarier  and  Littlepage,  the  attorney  for 
the  plaintifiT,  agreed  upon  an  appraisement 
and  appointed  appraisers  R.  H.  Bell  and  T.  J. 
Boyd,  who  together  appointed  an  umpire,  J. 
Ll  Richardson ;  Littlepage  prepared  an  agree- 
ment of  submission  In  writing,  which  agree- 
ment does  not  appear  in  the  record.  Witness 
Frazier  testified  that,  he  being  authorized 
thereto,  Wm.  Lohmeyer,  agent  for  defend- 
ant, appointed  an  appraiser  for  and  on  be- 
half of  both  companies,  and  testified  also 
that  Littlepage  and  plaintiff  selected  an  ax>- 
praiser  whose  name  witness  had  forgotten, 
and  when  he  found  he  could  not  get  that  man, 
who  lived  up  the  river  somewhere  out  of  town, 
Mr.  Littlepage  substituted  Mr.  Bell.  Defend- 
ant also  Introduced  In  evidence  a  letter  of  Ad- 
am B.  Littlepage,  attorney  for  plaintiff,  writ- 
ten January  4, 1899,  four  or  five  days  after  the 
signing  of  the  award,  addressed  to  and  in- 
closing to  defendant  company  proof  of  loss, 
in  which  he  makes  the  following  reference 
to  the  award :  •*I  regret  exceedingly  that  we 
do  •  •  •  feel  Justified  in  accepting  the 
award  recently  made  by  the  appraisers  of 
about  1445."  He  further  says:  "The  court 
may  force  her  to  stand  by  the  award,  but 
I  think  not  The  award,  while  intended  as 
equitable  and  Just  upon  the  part  of  the  ap- 
praisers, was  a  surprise  to  many  people. 
The  appraiser  selected  by  your  able  and 
deserving  adjuster  certainly  understood  his 
business,  and  I  am  fearful  that  he  cut  so 
deep,  and  his  course  was  such  in  arriving 
at  the  adjustment,  that  the  result  will  not 
stand.  Of  this  I  may  be  mistaken,  but  it  Is 
my  full  determination  to  try  to  obtain  for  the 
assured  that  which  she  is  entitled  to  at  the 
bands  of  your  company.  I  regret  to  be  in- 
strunsental  in  having  this  matter  legally  ad- 
judicated, but  I  guaranty  to  you  that  I  am 


determined  to  have  for  this  young  woman 
that  which  I  believe  she  Is  honestly  entitled 
to  at  the  hands  of  your  company.  I  think 
the  award  was  absolutely  and  uncondition- 
ally unjust,  and  the  assured  will  not  stand 
by  it  unless  forced  to  do  so  by  the  court" 
In  this  letter,  addressed  to  and  received  by 
the  defendant  company,  the  writer,  Mr.  Lit- 
tlepage, attorney  for  the  plaintiff,  recognizes 
the  company  as  a  party  to  the  award,  and 
notifies  it  that  the  award  is  unjust  and  that 
plaintiff  would  not  stand  by  it  unless  forced 
to  do  BO  by  the  courts. 

The  defendant  company  offered  in  evidence 
the  written  award  in  connection  with  the 
oral  testimony  of  RJ  S.  Frazier,  William  Loh- 
meyer, and  the  said  letter  of  Adam  B.  Little- 
page, attorney  for  plaintiff,  to  the  company. 
It  is  true  it  is  denied  by  plaintiff  that  there 
was  an  appraisement  for  and  on  behalf  of 
the  defendant  company,  but  there  was  evi- 
dence tending  to  prove  that  fact,  and  also 
tending  to  prove  that  the  appraisers  named 
or  who  signed  the  written  award  bad  acted 
after  a  verbal  agreement  on  the  part  of  the 
plaintiff  and  defendant  to  submit  to  arbitra- 
tion, and  it  is  conceded,  and  on  motion  of  the 
defendant  the  Jury  were  so  instructed,  that 
a  verbal  submission  is  sufficient,  that  it  does 
not  have  to  be  in  writing  under  the  terms  of 
the  policy.  The  question  as  to  whether  there 
was  a  verbal  agreement  of  submission  be- 
tween the  plaintiff  and  the  defendant  com- 
pany, and,  if  so,  whether  there  was  an  award 
in  writing  in  pursuance  of  that  submission, 
are  questions  for  the  Jury  to  be  deduced  from 
all  the  evidence  in  the  case,  and  it  was  for 
the  Jury  to  say  whether  the  writing  offered 
was  an  award  returned  in  pursuance  of  the 
verbal  agreement  to  submit  between  the  par- 
ties to  the  action  in  case  the  Jury  should  find 
there  was  such  submission.  The  defendant 
was  contending  that  there  was  a  certain 
paper  writing  in  existence  and  offered  what 
they  claimed  to  be  the  genuine  original  paper, 
it  was  then  for  the  plaintiff  to  show  that  it 
was  not  what  it  purported  to  be,  and  for  this 
purpose  she  could  not  only  introduce  oral 
testimony,  but  could  introduce  any  writing 
that  would  tend  to  (>rove  that  it  was  not 
what  it  was  claimed  by  defendant  to  be. 
The  issue  between  the  parties  on  this  point 
was  as  to  whether  there  had  been  a  submis- 
sion by  them,  and,  if  so,  whether  there  was 
a  written  award  In  pursuance  thereof. 
There  was  much  evidence  tending  to  prove 
the  submission.  The  defendant  then  offered 
in  evidence  a  writing  purporting  to  be  an 
award,  claiming  it  to  be  an  award  between 
the  parties  in  pursuance  of  the  verbal  submis- 
sion they  had  sought  to  prove.  It  is  conceded 
that  submission  was  not  required  to  be  in 
writing.  By  refusing  to  admit  this  writing 
the  court  decided  the  fact  in  issue  that  the 
paper  offered  was  not  the  written  award, 
which  there  was  evidence  tending  to  prove 
had  been  made  in  writing  between  th«  p»T- 
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ties  tx>  this  suit  This  was  a  fact  in  issue 
which  only  the  jury  could  decide,  and  this 
material  part  of  the  evidence  to  prove  it 
was  withheld  from  the  Jury.  It  should 
have  gone  to  the  Jury  for  what  it  was 
wortli,  subject  to  be  discredited  by  evi- 
dence, oral  or  documentary,  which  might  be 
offered  against  it  It  is  not  at  all,  as  claim- 
ed by  counsel  for  plaintiff,  analogous  to  an 
attempt  to  introduce  as  evidence  one  part 
or  clause  only  of  a  written  contract  while 
withholding  the  residue  or  other  parts  of  the 
same  contract ;  this,  if  an  award  between  the 
parties  to  this  action  as  claimed  by  defend- 
ant, was  a  paper  independent  and  complete 
in  itself,  not  dependent  on  any  other  paper, 
but  based  upon  a  verbal  agreement  of  sub- 
mission which  there  was  evidence  tending 
to  establish.  If  the  agreement  to  submission 
had  been  required  to  be  in  writing,  then 
there  would  be  reason  in  plaintiff's  conten- 
tion that  before  introducing  the  award  the 
agreement  in  writing  should  be  introduced 
with  it  The  words  "The  foregoing  appoint- 
ment," contained  in  the  award  offered,  were 
wholly  immaterial  and  had  no  significance, 
as  the  submission,  if  such  there  was,  as  be- 
tween plaintiff  and  defendant  company  was 
verbal,  while  that  between  plaintiff  and  the 
Germania  company  was  in  writing.  It  is 
claimed  by  counsel  for  defendant  in  error 
that  the  special  finding  of  the  jury  in  re- 
sponse to  the  interrogatory,  whether  apprais- 
ers and  an  umpire  were  selected,  and  did 
they  reach  a  conclusion  and  make  an  award 
in  writing,  that  they  did  not,  is  conclusive. 
If  there  was  no  submission,  as  contended  by 
plaintiff  in  opposition  to  the  contention  of 
the  defendant  then  the  way  was  still  open, 
under  the  provisions  of  the  policy,  for  a 
submission  to  arbitration. 

The  third  and  fourth  errors  assigned  are 
set  out  in  bill  of  exceptions  No.  3,  in  giving 
plaintiff's  instructions  Nos.  1  to  7  inclusive, 
and  refusing  defendant's  instructions  Nos.  6, 
6,  7,  8,  and  10.  Plaintiff's  instruction  No.  1 
Is  bad  and  should  not  have  been  given  for  the 
reason  that  defendant's  instruction  No.  8, 
hereinafter  mentioned  rejected  by  the  circuit 
court  is  held  to  be  good. 

The  second  Instruction  of  plaintiff,  as  fol- 
lows: '*The  court  instructs  the  jury  that  the 
finding  of  the  appraisers  under  submission  be- 
tween the  Germania  Insurance  Company  and 
the  plaintiff  cannot  be  considered  by  the  jury 
in  ascertaining  the  amount  of  the  loss  sus- 
tained by  the  plaintiff  at  the  fire  in  the  dec- 
laration mentioned" — ^the  defendant  objected 
to  as  bad,  because  it  withdrew  from  the  jury 
defendant's  defense  of  arbitrament  and 
award.  It  was  contended  by  the  defendant 
and  there  was  evidence  tending  to  prove,  that 
the  award  which  was  claimed  to  be  between 
the  Germania  Insurance  company  and  the 
plaintiff  was  between  both  insurance  compa- 
nies and  the  plaintiff.  The  instruction  to  the 
jury,  under  the  evidence,  that  the  finding  of 
the  appraisers  under  the  submission  between 


the  Germania  company  and  plaintiff  could  not 
be  considered,  was  misleading  and  should 
not  have  been  given,  as  it  was  contended 
by  defendant  and  there  was  evidence  tend- 
ing to  prove  the  fact  that  the  award  was 
made  under  the  same  submission,  that  on  the 
part  of  one  company  in  writing  and  on  the 
part  of  the  other  verbal ;  the  arbitrators  be- 
ing the  same^  one  appointed  by  the  two  com- 
panies, the  other  by  the  plaintiff,  the  umpire 
being  appointed  by  the  two  arbitrators,  and 
the  award  being  a  conmaon  award  under  sub- 
mission by  hotd  companies. 

The  third  instruction  complained  of  by  de- 
fendant is:  "The  court  instructs  the  jury 
that  any  party  to  a  submission  of  arbitration 
and  award,  such  as  that  alleged  in  this  case, 
can  revoke  such  submission  at  any  time  be- 
fore the  completion  of  the  award."  It  is 
hard  to  conceive  why  the  plaintiff  would  ask 
such  an  instruction,  when  the  wjiole  conten- 
tion of  the  plaintiff  was  that  no  submission 
was  ever  had  between  the  plaintiff  and  the 
defendant  copapany,  and  there  is  not  the 
slightest  evidence  that  plaintiff  ever  revoked 
the  submission  which  she  claimed  to  have 
entered  into,  and,  further,  plaintiff  could  not 
revoke  her  agreement  set  out  in  the  policy 
to  submit  to  arbitration.  In  Winkler  v.  Rail- 
road Co.,  12  W.  Va.  689,  Syl.,  point  5,  it  Is 
held:  "Error  to  instruct  the  jury  hypotfaet- 
ically  upon  a  state  of  facts,  where  there  is 
no  evidence  in  the  case  tending  to  prove  such 
facts."  Bloyd  v.  Pollock,  27  W.  Va.  76,  SyL, 
point  2.  It  is  contended  that  the  letter  of 
the  defendant  to  the  plaintiff  of  January  28^ 
1899,  proposing  an  appraisal,  was  an  admis- 
sion that  there  had  been  no  submission  and 
award  as  between  the  parties  to  this  action. 
It  certainly  could  not  be  considered  a  revo- 
cation. The  letter  was  in  evidence  to  show 
for  itself  what  it  was  and  what  its  purpose. 
It  was  a  letter  returning  the  proof  of  loss  as 
not  complying  with  the  provisions  of  the  pol- 
icy, and,  as  dissatisfaction  with  the  award 
returned  had  been  expressed  by  plaintiff's  at- 
torney when  inclosing  the  proof  of  loss  in  his 
letter  of  January  4th,  defendant  company 
proposed  an  appraisement  between  defend- 
ant and  plaintiff,  and  It  was  for  the  jury  to 
give  to  the  letter  such  construction  and  mean- 
ing as  in  their  judgment  was  intended  by  de- 
fendant "After  an  award  is  made  and  pub- 
lished, neither  party  can  revoke  the  submis- 
sion without  the  consent  of  the  other."  3 
Cyc  610,  and  cases  there  cited. 

Counsel  for  defendant  company  offer  noth- 
ing to  sustain  their  objections  to  the  other 
instructions  given  for  plaintiff,  which  are  to 
the  effect  that  the  burden  of  proof  is  on  the 
defendant  to  show  a  valid  award  of  the  kind 
and  to  the  effect  set  up  in  its  special  pleas; 
that  such  award  must  be  in  writing  to  be  bind- 
ing upon  the  parties  to  it;  and  that  such 
award  could  only  be  proven  by  the  produc- 
tion in  evidence  of  such  writing  or  a  satisfac- 
tory accounting  for  its  loss,  destruction,  or 
absence;    and  also  that  an  award  is  onljr 
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biDding  between  the  parties  to  the  siibmis- 
0ion  and  not  binding  upon  a  oontroyersy  be- 
tween one  of  the  parties  and  one  not  a  party 
to  the  submission. 

As  to  the  instructions  offered  by  the  defend- 
ant and  refused  by  the  court,  as  set  out  in 
bill  of  exceptions  No.  8,  Instruction  No.  5 
was  to  the  effect  that  the  burden  being  on  the 
plaintiff  to  show  that  she  gave  to  the  de- 
ftodant  notice  in  writing  of  the  fire  and  ren* 
dered  a  statement  signed  and  sworn  to  by 
her,  within  60  days  after  the  fire,  showing  the 
matters  and  things  set  forth  in  lines  70  to  76, 
both  inclysive,  and  that  she  having  failed  to 
prove  that  she  gave  said  notice  or  rendered 
such  statement,  the  jury  should  find  for  the 
defendant  The  court  here  would  seem  to  as- 
sume to  tell  the  jury  that  plaintiff's  evidence, 
tending  to  show  her  compliance  with  the  said 
proTlsions  of  the  policy,  had  faiW  to  prove 
the  fact,  and  therefore  they  should  find  for 
the  defendant  There  was  evidence  tending 
to  prove  that  she  had  so  complied  with  the 
provisions  of  the  policy,  therefore  it  was  with- 
in the  province  of  the  Jury  and  not  the  court 
to.  decide  as  to  the  weight  of  the  evidence 
offered  tending  to  prove  it  The  Instruction 
was  therefore  properly  refused. 

The  sixth  instruction,  so  rejected,  reads 
as  follows:  "The  court  instructs  the  jury 
that  they  must  not  consider  any  of  the  evi- 
dence offered  by  the  plaintiff  as  an  excuse  for 
not  giving  the  notice  in  writing  or  rendering 
the  statement  In  writing,  required  In  lines  67 
to  74,  inclusive,  of  the  policy,  and  set  forth 
in  defendant's  plea  No.  6,  except  such  matters 
as  are  specifically  stated  in  plaintiff's  replica- 
tion to  said  plea  No.  5  or  in  the  statement 
filed  as  notice  of  the  waiver  of  the  matters 
set  up  in  plea  No.  5."  One  of  the  objections 
to  this  instruction  Is  rather  a  play  upon  the 
word  "offered,"  which,  of  course,  the  jury 
would  take  with  its  proper  meaning  as 
"given.**  Plaintiff's  counsel  say  that  it  has 
reference  to  ali  the  evidence  offered  by  plain- 
tiff, whether  admitted  or  rejected  by  the 
court,  thereby  making  the  jury  the  judge  of 
the  relevancy  or  irrelevancy,  and  each  juror 
to  judge  for  himself  what  evidence  was  prop- 
erly admitted  and  what  not  We  see  nothing 
in  this  objection,  but  it  does  seem  that  the  in- 
struction is  rendered  unintelligible  to  the  jury 
by  the  last  part  of  the  instruction,  when  they 
arc  told  they  must  not  consider  any  evidence 
offered  by  plaintiff  as  an  excuse  for  not  giv- 
ing the  notice  or  rendering  the  statement  in 
writing  required,  "Except  such  matters  as  are 
specifically  stated  in  plaintiff's  replication  to 
said  plea  No.  5,  or  In  the  statement  filed  as 
notice  of  the  waiver  of  the  matters  set  up 
in  bill  No.  5."  This  refers  the  jury  for  infor- 
mation to  papers  which  were  not  in  evidence 
before  them,  and  instruction  No.  7  is  liable 
to  the  same  objection,  and  both  were  properly 
refused. 

Instruction  No.  8,  offered  by  the  defendant 
and  rejected  by  the  court  is  as  follows: 
TThe  court  instructs  the  jury  that  if  after 


the  appraisement  made  by  R.  H.  Bell,  T.  J. 
Boyd,  and  J.  L.  Richardson,  the  plaintiff 
repudiated  said  appraisement  and  refused 
to  accept  the  amount  thereof  claimed  to  be 
chargeable  to  the  defendant,  then  the  defend- 
ant had  the  right  afterwards  to  Insist  upon 
an  appraisement  to  be  made  by  two  compe- 
tent and  disinterested  appraisers,  the  plaintiff 
to  select  one  and  the  defendant  one,  and  the 
two  so  selected  to  name  an  umpire,  as  pro- 
vided in  lines  86  to  91,  both  inclusive,  of  the 
policy,  and  If  the  jury  find  that  the  plaintiff 
for  any  cause  refused  to  accept  the  result  of 
said  appraisal,  and  that  after  the  knowledge 
of  such  refusal  the  defendant  called  upon  the 
plaintiff  by  letter  dated  January  28,  1899,  to 
submit  to  such  an  appraisal  as  is  provided  to 
be  made  by  lines  86  to  91,  both  inclusive,  of 
the  policy,  and  if  the  jury  further  find  that 
the  plaintiff  has  failed  or  refused  to  enter 
into  such  an  appraisal  as  demanded  by  said 
letter,  then  the  plaintiff  cannot  recover." 
This  instruction  is  based  upon  the  letter  of 
defendant  to  plaintiff  dated  January  28,  1899, 
asking  for  an  appraisal  under  the  provisions 
of  the  policy.  If  the  plaintiff  had,  after  the 
award,  repudiated  the  appraisement  and  refus- 
ed to  accept  the  amount  thereof  claimed  to  be 
chargeable  to  the  defendant  thereunder,  and 
the  defendant  accepted  plaintiff's  repudia- 
tion, it  had  the  right  afterwards  to  Insist  up- 
on an  appraisement  under  the  provisions  of 
the  policy,  and  the  plaintiff  was  bound  under 
its  terms  to  submit  to  an  appraisement  The 
instruction  should  have  been  given. 

The  instruction  No.  10,  rejected  by  the 
court  reads  as  follows:  "The  court  Instructs 
the  jury  that,  if  they  find  from  the  evidence 
that  the  "defendant"  has  not  made  and  ren- 
dered to  the  defendant  a  statement  In  writing, 
signed  and  sworn  to  by  her,  stating  all  other 
insurance,  whether  valid  or  not,  covering  any 
of  the  property  Insured  by  the  defendant  the 
cash  value  of  each  item  of  property  Insured 
and  the  amount  of  loss  thereon,  then  the 
plaintiff  cannot  recover,  unless  the  jury  shall 
further  find  that  the  defendant  waived  the 
furnishing  of  such  statement  by  such  conduct 
of  the  defendant  as  would  reasonably  cause 
the  plaintiff  to  fairly  conclude  that  such  re- 
qulremente  or  statements  had  been  dispensed 
with  and  excused."  The  principal  objection 
urged  against  this  instruction  is  the  use  of 
the  word  "defendant"  instead  of  "plaintiff," 
where  the  word  first  occurs  in  the  instruction. 
This  is  evidently  a  clerical  error.  The  in- 
struction seems  to  be  otherwise  good  and,  as 
the  case  must  go  back  for  a  new  trial,  it  can 
be  then  amended  if  it  should  become  neces- 
sary to  ask  the  court  to  give  it  upon  another 
trial. 

The  fifth  assignment  of  error  is  in  re- 
fusing to  set  aside  the  verdict  of  the  jury 
and  grant  the  defendant  a  new  trial  because 
the  verdict  was  contrary  to  the  law  and  the 
evidence  as  set  out  in  bill  of  .exceptions  No. 
4.  As  the  case  must  be  remanded  for  a  new 
trial,  this  court  will  not  take  up  the  question 
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of  the  evidence  and  its  sufficiency  to  sustain 
the  verdict.  The  weight  of  the  evidence  to  be 
given  when  the  case  is  retried  is  a  matter  for 
the  jury. 

For  the  reasons  herein  stated,  the  Judg>nent 
•will  be  reversed,  the  verdict  of  the  jury  set 
aside,  and  the  cause  remanded  for  a  new  trial 
to  be  had  therein. 


(68  W.  Va.  197) 

ALLEN  V.  WILKINSON  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct.   31,    1905.) 

1.  Equity— Pleading— Demubbeb. 

On  demurrer  to  a  bill,  all  facts  weU  pleaded 
are  taken  as  true. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent  Dig.  Equity,  §  494.] 

2.  Pabtnebship— Action— Pleading. 

Where  parties  are  sued  In  chancery  in  their 
own  right,  and  as  partners  doing  business  in 
the  firm  name  by  which  the  partnership  is 
known,  a  demurrer  filed  in  the  name  of  the  firm 
is  the  demurrer  of  all  such  defendants  in  their 
partnership  capacity. 

3.  Equity— Pleading— Demubbeb. 

If  a  bill  in  equity  shows  right  to  any  re- 
lief, a  general  demurrer  thereto  must  be  over- 
ruled. 

[Ed.  Note. — For  cases  in  point,  see  voL  19, 
Cent  Dig.  Equity,  §S  508,  609.] 

(Syllabus  by  the  Oourt) 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty. 

Bill  by  William  H.  Allen  against  J.  N. 
Wilkinson  and  others,  partners  trading  un- 
der the  firm  name  of  the  South  Penn  Coal 
Company.  Decree  for  defendants,  and  plain- 
tiff appeals.    Reversed. 

Rehearing  denied  January  9,  1906. 

S.  B.  Griffith,  S.  V.  Woods,  and  Harry  H. 
Byrer,  for  appellant  J.  Hop  Woods,  for 
appellees. 

McWHORTER,  J.  William  H.  Allen  filed  in 
the  circuit  court  of  Barbour  county  his  bill 
of  complaint  against  J.  N.  Wilkinson,  Buy 
N.  Wilkinson,  D.  M.  Willis,  W.  W.  Bainey, 
and  J.  Truman  Nixon,  partners  trading  under 
the  firm  name  of  the  South  Penn  Coal  Com- 
pany, alleging  that  prior  to  the  19th  of  April, 
1902,  he  was  n^otiating  with  the  defendants 
through  the  defendant  J.  N.  Wilkinson,  at- 
torney in  fact  for  said  partners,  concerning 
the  purchase  of  certain  coal  lands,  on  which 
the  defendants  had  or  were  about  to  secure 
options  to  purchase;  that  the  lands  so  to 
be  purchased  are  described  in  a  general  way 
In  a  paper  filed  with  the  bill,  marked  "Ex- 
hibit, Option  and  Acceptance,"  as  follows: 

"This  agreement  made  this  19th  day  of 
April,  1902,  between  the  South  Penn  Coal 
Company,  by  J.  N.  Wilkinson,  its  attorney 
in  fact,  party  of  the  first  part,  and  Wm.  H. 
Allen  of  Pittsburg,  Pa.,  party  of  the  second 
part. 

"Witnesseth,  that  the  said  party  of  the 
first  part,  in  consideration  of  one  dollar  In 
band  paid,  the  receipt  whereof  is  hereby 


acknowledged,  does  hereby  agree  to  grant 
and  option  unto  the  said  party  of  the  sec- 
ond part,  the  sole  and  exclusive  option  of 
purchasing  all  the  coal  under  those  certain 
tracts  of  land  locally  known  as  the  Freeport 
and  Kittanning  or  Kanawha  River  coals, 
located  in  the  county  of  Barbour  and  the 
district  of  Philippi.  state  of  West  Virginia, 
and  which  coal  lands  contain  about  eight  or 
ten  thousand  acres  more  or  less,  and  to  in- 
clude all  the  farms  on  which  the  coal  has 
been  optioned  and  purchased  In  the  name  of 
the  South  Penn  Coal  Company,  which  options 
are  to  be  given  to  Wm.  H.  Allen,  upon  the 
depositing  of  the  hereinafter  mentioned 
ten  thousand  dollars  ($10,000),  and  which 
coal  is  optioned  to  said  optionee  on  the  fol- 
lowing terms  and  at  the  following  prices: 
For  the  surface  of  the  front  land  containing 
about  three  hundred  acres,  and  all  the  coal 
underlying  the  same  in  fee,  except  the  M.  A. 
Price  25  acres  (under  which  the  coal  is  owned 
by  J.  N.  B.  Crim),  at  the  sum  and  price  of 
thirty-five  dollars  ($35.00)  per  acre,  and  for 
all  the  coal  underlying  other  than  the  sur- 
face land  mentioned,  at  the  price  of  eighteen 
dollars  ($18.00)  per  acre. 

"But  this  option  is  to  be  absolutely  null 
and  void  and  of  no  effect  whatever,  unless 
the  said  coal  is  accepted  by  the  optionee  or 
his  assignees  on  the  date  of  this  contract: 
and  all  rights  and  claims  whatsoever.  In 
and  under  this  agreement,  are  voidable  ab- 
solutely if  the  said  coal  and  land  are  not 
accepted  in  vrriting  on  the  date  of  this  con- 
tract 

"It  is  further  agreed,  that,  if  the  optionee 
in  this  agreement  assigns  his  rights  under 
this  option,  the  said  optionee  herein  shall  be 
responsible  that  the  assignee  shall  carry  out 
his  contract,  and  the  said  optionee  covenants 
that  the  contract  will  be  carried  out  by  his 
assignee  if  he  assigns  over  this  option  to 
some  third  party. 

"It  is  further  agreed,  that,  If  the  coal  and 
lands  are  accepted  under  this  contract  at 
the  prices  named,  the  said  optionee  or  his 
assignee  will,  upon  the  day  the  coal  la  ac- 
cepted, place  to  the  credit  of  the  said  At- 
torney J.  N.  Wilkinson,  the  optionor  in  this 
contract,  the  sum  of  ten  thousand  dollars 
($10,000),  in  the  Traders'  National  Bank,  of 
Clarksburg,  W.  Va.,  as  a  partial  payment  on 
the  coal  and  lands  so  purchased  or  optioned 
in  and  by  this  contract,  or,  upon  failure  to 
do  so,  then  this  contract  is  absolutely  null 
and  void  and  is  of  no  effect  between  the 
parties;  but  if  said  option  is  closed,  and  said 
coal  accepted,  then  the  parties  making  pur- 
chase of  same,  in  addition  to  the  prices  here- 
in named,  shall  pay  the  expenses  of  survey- 
ing the  said  coal  and  surface  lands. 

"It  is  furthermore  stipulated  and  agreed 
to  by  the  optionor,  that,  in  event  of  the  title 
to  said  three  hundred  acres  more  or  less  of 
front  lands,  and  at  least  twenty-five  hundred 
acres  of  coal,  not  being  good,  the  optionor 
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will  return  the  ten  thousand  dollars  above 
mentioned,  to  the  optionee,  on  demand  hj 
the  optionee. 

**But  only  such  part  of  the  tract  of  coal  and 
part  of  the  surface  owned  by  the  Smokeless 
Coal  Co.,  as  was  owned  by  W.  W.  Bainey, 
and  by  him  assigned  to  the  South  Penn  Coal 
Company,  is  to  be  included  in  this  option. 

"Witness  the  following  signature  and  seaL 
''South  Penn  Coal  Company, 
«'By  J.  N.  Wilkinson,  Atty.  In  Fact 

''Witness:    John  L.  JohnstoiL" 

"Clarksburg,  W.  Va.,  April  19th.  1902. 

"Mr.  J.  N.  Wilkinson.  Atty.  for  South  Penn 
Coal  Co. — Dear  Sir:  I  hereby  accept  the  op- 
tions on  ten  thousand  (10,000)  acres  coal  and 
three  hundred  and  thirtynsix  (336)  acres  in 
fee  in  Barbour  county.  West  Virginia,  at 
Lillian  Station  on  the  B.  &  O.  B.  B. 

"Wm.  H.  Allen." 

That  this  agreement  was  the  result  of 
the  negotiations  between  the  plaintiff  and 
the  said  Wilkinson,  acting  for  and  on  be- 
half of  the  partners  known  as  the  South 
Penn  Coal  Company;  that  the  $10,000  was 
paid  by  plaintifP  to  defendant  under  the 
agreement;  that,  on  the  23d  of  May,  1002, 
upon  the  false  and  fraudulent  reivesentations 
made  by  said  Wilkinson  that  an  additional 
payment  made  by  the  plaintiff  on  account 
of  the  said  options  would  expedite  the  secur- 
ing of  the  field,  plaintiff  caused  to  be  paid  to 
him  the  further  sum  of  $10,000  on  account 
of  said  purchase  price  of  said  property,  mak- 
ing the  entire  sum  of  $20,000  paid  on  account 
of  said  lands;  that  on  the  30th  day  of  July, 
1902,  plaintiff  having  become  convinced  that 
the  defendants  had  no  title  to,  and  could  not 
get  title  to  and  deliver  to  him,  at  least  300 
acres  of  surface  and  coal  designated  as  front 
land,  and  did  not  and  could  not  secure  title 
to  at  least  2,500  acres  of  mineable  and 
marketable  coal,  or  Freeport  and  Kittannlng 
or  E:anawha  Blver  coal  in  a  compact  and 
contiguous  body  lying  adjacent  to  said  front 
lands  and  mineable  therefrom,  notified  the 
defendants  by  letter  to  Wilkinson,  attorney 
in  fact  that  he  would  decline  to  accept  a 
tender  of  the  field  as  then  controlled  by 
them,  and  demanded  the  return  of  his  $20,000, 
which  they  declined  to  refund,  and  prayed 
that  the  defendants  might  be  required  to 
refund  to  him  the  $20,000,  with  interest  from 
the  dates  of  the  two  payments  of  $10,000 
each,  respectively,  and  that  he  have  a  person- 
al decree  against  the  defendants  for  the 
same,  with  interest,  and  that  on  default  of 
the  payment  thereof,  he  have  a  decree 
directing  a  sale  of  the  options  held  by  de- 
fendants, and  also  have  sale  of  the  abstracts, 
to  secure  to  him  the  payment  of  said  sum  of 
money,  and  that  he  have  an  order,  in  de- 
fault of  the  payment  of  said  money,  directed 
TO  the  defendants,  to  deliver  to  plaintiff  the 
deeds  to  all  of  said  several  tracts  of  coal, 
the  title  of  which  was  taken  by  defendants 


In  the  name  of  plaintiff,  as  Alleged  in  tbe  bill, 
and  for  general  relief. 

To  which  bill  the  defendants,  the  firm  of 
South  Penn  Coal  Ck>mpany,  filed  their  de- 
murrer, assigning  the  following  grounds: 
'*(1)  There  is  no  equity  in  the  bill,  the  same 
setting  up  merely  an  alleged  contract  existing 
between  the  plaintiff  and  the  defendant  J.  N. 
Wilkinson,  member  of  the  defendant  com- 
pany, and  the  breach  thereof  by  said  defend- 
ant and  accruing  damages  to  the  plaintiff  by 
reason  thereot  to  the  extent  of  $20,000.  This 
is  purely  a  legal  demand,  for  which  there  is 
a  complete  and  adequate  remedy  at  law,  as 
shown  by  'Plaintiff's  Exhibit  Option  and  Ac- 
ceptance,' dated  April  19,  1902,  filed  with  the 
bill.  (2)  There  is  no  averment  in  the  bill  that 
said  defendant  committed,  or  attempted  to 
commit  any  fraud  upon  the  plaintiff,  or  that 
he  acted  within  the  scope  of  his  authority  as 
the  attorney  in  fact  of  defendant  company. 
(3)  There  is  no  averment  that  defendant  com- 
pany was  advised  of  the  alleged  negotiations 
between  said  defendant  and  plaintiff,  as  to 
the  object  of  plaintiff  in  contracting  with  said 
defendant  or  of  the  extent  and  character 
of  his  negotiations,  or  that  said  defendant 
pretended  or  claimed  to  act  for  it  in  this 
respect  (4)  There  is  no  allegation  that  de- 
fendant himself  even  agreed  to  transfer  any 
options  to  plaintiff,  or  to  abstract  and  trans- 
fer to  him  the  abstracts  of  titles  thereunder, 
or  to  convey  or  cause  to  be  conveyed  to  him 
any  deeds  therefor,  or  to  make  any  particular 
application  or  appropriation  of  the  money 
received  by  him  of  plaintiff,  or  to  account 
for  the  same.  (5)  There  is  no  allegation  that 
said  defendant  or  any  of  the  members  of  the 
said  defendant  company  acting  for  it  or  the 
company  itself,  drilled  upon  the  land  em- 
braced in  said  options,  or  located  the  drilling, 
as  any  part  of  any  contract  made  by  plaintiff 
with  said  defendant  nor  that  plaintiff  had 
any  authority  from  defendant  company,  the 
said  defendant  Wilkinson,  or  any  other  mem- 
ber of  defendant  company,  or  had  the  consent 
of  them,  or  either  of  them,  to  drill  upon  the 
land  embraced  in  said  options,  or  any  of  them. 
(6)  There  is  no  averment  made  or  reason 
given  in  plaintiff's  bill  which  imposed  upon 
said  defendant  Wilkinson  any  obligation  to 
transfer  options  to  plaintiff,  or  take  title 
to  him  for  land  embraced  therein,  and  there 
is,  therefore,  no  premise  to  predicate  the 
prayer  of  the  bill  that  the  options  be  sold  and 
the  deed  surrendered  to  plaintiff;  neither  is 
there  any  allegation  upon  which  to  predicate 
the  prayer  that  said  abstracts  be  sold.  (7) 
The  bill  is  multifarious,  in  that  it  avers  that 
subsequent  to  the  9th  of  April.  1902,  the  date 
of  the  alleged  contract  between  the  plaintiff 
and  said  defendant,  the  plaintiff,  on  the  30th ' 
day  of  July,  1902,  declined,  in  a  letter  to  said 
defendant,  to  comply  with  said  contract  and 
yet  prays  substantially,  in  default  of  the 
repayment  of  said  $20,000,  for  a  compliance 
therewith  on   the  part  of  said   defendant 
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This  prayer  Is  inconsistent  with  said  aver- 
ment (8)  There  is  no  imputation  of  fraud 
upon  the  part  of  said  defendant  company,  no 
prayer  for  discovery,  and  no  averment  of  the 
ground  of  equitable  jurisdiction." 

On  the  10th  of  November,  1903,  the  plaintiff 
Joined  in  said  demurrer,  and  the  same,  being 
argued,  was  sustained,  and  the  plaintiff  given 
leave  to  amend  his  bilL 

The  plaintiff  filed  an  amended  bill,  making 
parties  thereto  the  same  parties  defendant  as 
In  the  original  bill,  and  also  T.  Moore  Jack- 
son, surviving  partners  of  themselves,  and  O. 
Sprlgg  Sands,  in  his  own  right,  and  also  as 
partners  doing  business  under  the  firm  name 
of  South  Penn  Coal  Company,  and  Lulu 
Sands,  executrix  of  O.  Sprigg  Sands,  deceased, 
and  Edward  H.  Compton,  clerk  of  the  county 
court  of  Barbour  county,  alleging  that  the 
defendant  J.  Neuton  Wilkinson  represented 
himself  to  plaintiff  as  the  agent  and  attorney 
In  fact  for  all  of  the  other  defendants,  in- 
cluding the  said  coal  company,  and  having  full 
power  and  authority  to  act  for  them  in  his 
representations  and  negotiations  In  respect  to 
said  coal  and  lands;  that  he  falsely  and 
fraudulently  represented  to  the  plaintiffs  that 
the  South  Penn  Coal  Company  owned,  or  had 
under  its  control  by'  contract  of  purchase, 
the  said  lands  and  coal ;  that  the  land  was  un- 
derlaid throughout  its  extent  with  the  Free- 
port  and  Kittanning  or  Kanawha  River  coal 
of  a  merchantable  and  marketable  character, 
ranging  in  thickness  to  from  four  to  six  feet, 
with  good  title  thereto,  and  free  from  incum- 
brances and  litigations  and  other  legal  en- 
tanglements, which  defendants  could  sell  to 
the  plaintiff  and  deliver  to  him  speedily ;  that 
there  were  300  acres  of  front  land,  at  least, 
under  the  control  of  said  defendants,  which 
they  could  sell  to  the  plaintiff  in  fee  at  $35 
an  acre,  and  that,  adjacent  thereto  and  con- 
tiguous therewith,  was  not  less  than  2,500 
acres  of  coal  under  their  control,  which  could 
be  made  speedily  available,  and  adjacent  to 
that  another  large  body  of  8,000  acres  of  coal, 
which  the  company  controlled  and  could  de- 
liver to  plaintiff,  underlaid  with  the  said 
coals,  without  unreasonable  delay,  and  free 
from  litigation;  that  said  Wilkinson,  with 
a  large  plat  which  he  had  before  him  for  the 
purpose,  embracing  all  that  section  of  Bar- 
bour county  comprising  the  land  which  he 
pretended  to  be  under  the  control  of  the  South 
Penn  Coal  Company,  and  including  those 
upon  which  the  said  company  had  contracts 
and  for  which  he  represented  it  had  titles, 
pointed  out  to  plaintiff  upon  said  plat  the 
300  acres  of  front  land,  and  pointed  out  the 
several  tracts  going  to  make  up  said  300  acres, 
.  and  upon  which  he  represented  there  was  a 
side  track,  coal  tipple,  mine  openings,  and 
facilities  already  in  use  for  marketing  the 
coal ;  that  Wilkinson  was  then  the  agent  and 
attorney  In  fact,  with  full  power  and  au- 
thority to  act  for  all  the  defendants  in  respect 
to  the  said  representations  and  proposal,  and 
had  full  power  to  act  for  all  the  defendants, 


including  the  said  coal  company,  of  which 
representations  all  the  defendants  had  notice; 
that  the  said  300  acres  of  front  land  was  nec- 
essary and  indispensable  to  such  a  mining  and 
coking  plant  as  plaintiff  desired  to  establish, 
for  mining  and  removing  the  coal  thereunder 
and  under  the  said  2,500  acres ;  that  the  de- 
fendants did  not,  nor  did  any  of  them,  nor 
did  the  said  coal  company,  own  or  omtrol  the 
300  acres  of  front  land^  or  any  part  thereof, 
except  the  O'Neal  8-acre  lot,  and  the  interest 
of  said  Rainey  in  the  Snyder  land,  containing 
about  86  or  87  acres  (which  interest  in  fact, 
was  only  one-fifth  thereof),  which  the  said 
defendants,  and  all  of  them,  and  the  said  coal 
company,  knew  at  the  time  of  said  represen- 
tations to  the  plaintiff,  and  also  knew  on  said 
19th  day  of  April,  1902;  that  after  all  the 
foregoing  representations  had  been  made  to 
him,  and  when  he  supposed  he  was  dealing 
with  an  honorable  and  trustworthy  man,  in 
whose  representations  for  himself  and  all  of 
the  defendants,  plaintiff  had  implicitly  relied, 
the  said  South  Penn  Coal  Company,  tlirough 
Wilkinson,  its  attorney  in  fact,  made  to  plain- 
tiff the  proposition  of  the  19th  day  of  April, 
1902  (and  which  is  hereinbefore  copied) ;  that 
plaintiff  deposited  the  said  $10,000  in  the 
bank  as  provided,  and  was  received  by  the 
South  Penn  Goal  Company  upon  the  terms  of 
said  conditional  acceptance  through  its  agent, 
Wilkinson,  who  fraudulently  withheld  said 
options  from  plaintiff ;  that  the  coal,  called  in 
said  proposition  2,500  acres,  and  the  front 
land,  called  300  acres,  and  the  coal  lands 
referred  to  therein  as  containing  8,000  or  10- 
000  acres,  are  the  same  pointed  out  on  said 
plat  by  Wilkinson,  and  which  he,  for  himself 
and  other  defendants,  proposed  to  sell  to 
plaintiff  with  good  titles  and  free  from  litiga- 
tion and  entanglements;  that  the  said  coal 
company  did  not  have  the  title  or  the  options 
to  all  of  the  said  lands  or  the  coal  at  the 
time  of  said  proposition,  or  since  that  time, 
nor  did  they  have  the  300  acres  of  front 
land,  nor  the  options  thereto,  nor  the  control 
thereof,  nor  the  2,500  acres  of  coal  as  con- 
templated by  the  said  proposition  or  the 
acceptance  thereof,  or  as  contended  by  the 
parties  thereto,  or  as  understood  by  the 
plaintiff,  or  as  represented  to  him  by  the  de- 
fendant Wilkinson,  of  which  the  defendants 
had  notice;  further  alleging  that  the  defend- 
ants, fraudulently  and  without  plaintiff's 
knowledge  used  of  the  $10,000  to  the  extent 
of  $7,0(X)  thereof  for  the  purpose  of  buying 
out  and  hushing  up  the  claims  of  title  held  by 
George  M.  Price  &  Co.  upon  about  4,000  acres 
of  the  coal  proposed  to  be  sold  to  plaintiff; 
that  defendants,  without  plaintiff's  knowl- 
edge, after  receiving  said  money  from  him, 
brought  suit  in  Barbour  circuit  court  and  filed 
a  bill  against  George  M.  Price  &  (>>.,  seeking 
to  enjoin  and  restrain  them  from  taking  title 
under  their  option  to  the  said  4,000  acrefr^ 
upon  which  the  South  Penn  Coal  Company 
had  afterwards  taken  option  at  $10  an  acre, 
and  which  alleged*  among  other  things,  tliat 
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the  contract  of  said  Price  &  Co.,  the  landown- 
ers, were  invalid  and  of  none  ^ect  as  against 
the  South  Penn  Coal  Company,  In  which  such 
proceedings  were  had  that  on  the  15th  of  May, 
1902,  the  court  enjoined  both  the  South  Penn 
Company  and  the  Price  Company  from  taking 
title,  until  the  further  order  of  the  court,  to 
any  of  said  coal  In  respect  to  which  there  was 
conflict  and  litigation  between  them,  and  filed 
with  plaintiff's  bill  a  copy  of  said  bill  and 
order,  which  proceeding  was  unknown  to 
plaintiff ;  that  said  Price  &  Co.  entered  into  a 
written  agreement  with  the  South  Penn  Com- 
pany by  which  their  differences  were  settled 
and  the  suit  dismissed,  which  contract  was  in 
possession  of  defendants,  or  some  of  them* 
and  the  contents  unknown  to  plaintiff,  and 
the  same  was  fraudulently  concealed  from 
him  and  had  never  been  recorded ;  that  on  the 
19th  of  May,  1902,  Qeorge  M.  Price  and  the 
several  persons  composing  the  firm  of  Price  & 
Co.,  executed  a  deed  conveying  to  plaintiff, 
William  H.  Allen,  four  parcels  of  land,  the 
N.  M.  Phillips  115-acre  tract,  the  Blla  V. 
Haller  85-acre  tract,  the  Ida  B.  England  69- 
acre  tract,  and  the  Cordelia  J.  Boyles  20-acre 
tract,  which  said  deed  was  signed,  sealed,  and 
adLnowIedged  by  George  M.  Pilce  and  his 
wife,  W.  F.  Merrill  and  his  wife,  E.  H.  Hoult 
and  his  wife,  E.  E.  Hoult  and  his  wife,  and 
Joseph  McElfresh,  who  composed  the  firm  of 
George  M.  Price  &  Co.,  and,  being  so  acknowl- 
edgedi  was  delivered  by  W.  F.  Merrill  to  J. 
N.  Wilkinson;  that,  after  said  deed  was  so 
delivered  by  the  grantors,  the  defendant  J. 
N.  Wilkinson  fraudulently  removed  one  sheet 
of  the  typewritten  paper  upon  which  the 
original  deed  was  drafted,  and  inserted  in 
lieu  thereof  another  sheet  of  paper,  in  which 
J.  N.  Wilkinson  was  made  the  grantee,  and 
also  removed  the  wrapper  from  said  deed  and 
replaced  it  by  a  new  wrapper,  which  was 
indorsed  in  the  handwriting  of  Wilkinson, 
which  deed  was  fraudulently  concealed  until 
after  this  suit  was  brought,  and  then,  as  so 
changed  and  altered,  on  the  23d  day  of  Octo- 
ber, 1903,  was  filed  in  the  office  of  the  clerk 
of  the  coimty  court  of  Barbour  county  for 
recordation,  of  which  all  the  defendants  had 
notice;  that  the  South  Penn  Coal  Company 
on  the  29th  of  April,  1902,  took  from  Marietta 
Lance  and  her  husband  a  deed  for  the  coal 
under  a  tract  of  113  acres  of  land  owned  by 
them,  for  the  consideration  of  $1,138,  which 
was  paid  to  Lance  out  of  the  money  fur- 
nished by  plaintiff;  that  said  deed  conveyed 
the  land  to  plaintiff,  Allen,  and  was  delivered 
into  the  possession  of  J.  N.  Wilkinson,  who 
fraudulently  removed  one  of  the  typewritten 
pages  of  said  deed  and  Inserted  another  in 
the  room  thereof,  and  removed  the  cover  with 
a  typewritten  indorsement,  and  caused  an- 
other cover  to  be  placed  thereon,  by  which 
change  the  name  of  J.  N.  Wilkinson  was  made 
the  grantee  therein,  which  deed  was  also 
fraudulently  concealed  until  the  23d  of  Octo- 
ber, 1903,  when  it  was  recorded,  all  of  which 
wa«  well  known  to  the  defendants;  that  said 


deeds  had  been  falsely  and  fraudulently  chan- 
ged for  the  purpose  of  defrauding  the  plain- 
tiff of  his  titie  to  said  coal,  which,  plaintiff 
charged,  was  paid  for  with  the  money  so 
furnished  by  him;  that  said  original  deeds 
bear  upon  their  face  the  unmistakable  evi- 
dence of  the  said  fraudulent  alterations,  and 
plaintiff  called  upon  the  said  Wilkinson  and 
other  defendants  to  produce  ^e  said  deeds, 
which  were  then  in  the  custody  of  Compton, 
clerk  of  the  county  court  of  Barbour  county, 
for  the  Inspection  of  the  court;  that  after 
the  money  of  the  plaintiff  was  so  obtained 
said  J.  N.  Wilkinson  obtained'  from  John  F. 
Woodford  a  deed,  on  the  23d  day  of  July, 
1902,  for  115  acres  of  land  at  the  price  of 
$3,000,  one-half  of  which  was  paid,  and  the 
residue  in  one  and  two  years  with  interest, 
and  on  the  15th  of  March,  1903,  he  obtained 
a  deed  from  John  B.  Pitman  and  wife  for 
the  coal  under  26%  acres  of  land  at  Lillian 
for  $221.62  paid,  and  on  the  3d  of  April,  1903, 
he  obtained  a  deed  from  Hayes  Howel  and 
wife  for  $533.12  in  hand  paid  for  the  coal 
under  59  acres  of  land,  which  deeds  were  filed 
for  record  by  him  on  said  23d  of  October,  and 
copies  of  the  said  five  deeds  were  exhibited 
with  the  bill. 

Plaintiff  charges  that  all  of  the  said  lands 
so  conv^ed  and  pretended  to  be  conveyed 
to  said  Wilkinson  were  paid  for  out  of  the 
money  and  property  of  plaintiff  and  were 
held  in  trust  for  him  by  the  said  Wilkin- 
son, whether  he  took  the  title  for  the  fraudu- 
lent purpose  of  deceiving  the  plaintiff  by  con- 
cealing his  ownership,  or  whether  be  took  the 
title  in  his  own  name  in  order  to  hold  the 
same  as  trustee  for  himself  and  the  other 
defendants  composing  the  said  South  Penn 
Coal  Company:  that  a  large  part  of  the 
money  so  furnished  by  plaintiff  was  In  fact 
used  and  expended  by  the  defendants  in 
small  payments  upon  options  from  landown- 
ers unknown  to  plaintiff,  in  making  surveys 
of  said  coal  lands,  and  in  abstracting  the 
titles  thereof  for  the  benefit  of  plaintiff,  not 
at  his  request,  but  .which  were  intended, 
as  he  was  informed,  to  be  delivered  to  him, 
that  he  might  know  the  true  state  of  the 
title  of  said  several  tracts  and  the  location 
and  boundaries  of  the  sev^al  parcels  of  coal, 
which  he  charged  were  fraudulently  con- 
cealed and  withheld  from  him  by  the  defend- 
ants. Plaintiff  further  alleged  that  at  the 
request  of  defendants,  and  in  order  to  facili- 
tate their  work  in  perfecting  the  titles  to  said 
lands  and  learn  the  quality  of  said  coal, 
plaintiff  sent  out  upon  said  land  a  competent 
and  capable  diamond  driller,  and  directed 
the  said  driller  and  the  defendants  to  be- 
gin on  the  land  with  the  drilling  near  the 
front  at  Lillian  and  thence  drill  toward  the 
turnpike  on  a  line  running  S.  45''  E.,  giving, 
particular  directions  where  the  holes  were 
to  be  put  down ;  that  the  defendants,  through 
the  defendant  Nixon,  without  plaintiff's 
knowledge,  upon  the  arrival  of  the  drillers, 
took  charge  of  them  and  began  to  drill  the 
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land,  contrary  to  plaintiff's  instructions,  on 
the  eastern  extremity  of  said  coal  field,  upon 
lands  under  contract  to  George  M.  Price  & 
Co.,  where  they  found  but  18  inches  of  coal, 
and  then  drilled  westward  toward  Lillian, 
and  no  place  finding  any  coal  that  was 
marketable  and  merchantable,  or .  four  or 
six  feet  in  thickness,  and  which  drilling 
the  defendants  procured  to  be  contrary  to 
plaintiff's  instructions,  for  the  purpose  of 
ascertaining  what  coal  was  lying  below  the 
level  of  Bill's  creek  and  Sugar  creek,  in  re- 
spect to  which  levels  they  had  made  some 
contracts  for  coal,  with  which  plaintiff  had 
nothing  to  do  and  in  which'  he  was  in  no  wise 
interested,  for  which  said  drilling  plaintiff 
was  obliged  to  pay  and  did  pay  $3,600,  which 
the  defendants  fraudulently  expended  and 
appropriated  to  serve  their  own  ends  and 
not  for  the  benefit  of  plaintiff;  that  on  the 
30th  of  July,  1903,  after  being  fully  satisfied 
by  unreasonable  delays,  defects  of  title,  con- 
flicts of  claims,  the  fraudulent  action  of 
said  drillers,  the  inability  of  defendants  to 
obtain  the  titles  proposed  to  be  sold,  eta, 
plaintiff  notified  the  defendants,  through  their 
attorney  in  fact,  Wilkinson,  that  he  refused 
to  accept  said  coal  field,  and  demanded  the 
return  of  the  $20,000  and  the  $3,600,  all  of 
which  the  defendants  and  all  of  them  fraudu- 
lently failed  and  refused  to  refund,  and  like- 
wise refused  to  deliver  to  the  plaintiff  any 
of  said  contracts  or  evidences  of  title  or  of 
the  title  to  any  of  the  coal  proposed  to  be 
4Bold;  that  the  defendants,  through  J.  N. 
Wilkinson  and  W.  W.  Rainey,  who  were 
Acting  for  them  and  with  their  knowledge 
and  approval,  for  the  purpose  of  deceiving 
and  cheating  plaintiff  and  fraudulently  pro- 
curing from  him  said  moneys,  and  knowing 
their  representations  to  be  untrue,  and  know- 
ing themselves  to  be  unable  to  make  good 
their  representations  or  to  deliver  to  plain- 
tiff the  property  to  be  sold  to  him,  falsely 
represented  that  the  said  front  300  acres  at 
Lillian  was  underlaid  with  Kittanning  Free- 
port  coal  of  six  feet  In  thickness,  and  that 
the  said  thickness  extended  through  the  said 
300  acres  and  the  land  contiguous  thereto; 
that  the  plaintiff  relied  upon  the  truth  of 
said  representations,  and  was  cheated  and 
deceived  by  the  defendants,  and  so  induced 
to  part  with  his  money,  and,  relying  upon 
the  truth  of  said  representations,  plaintiff 
had  arranged  to  borrow  and  to  have  furnish- 
ed to  him  and  made  immediately  available, 
in  order  to  pay  for  said  lands  and  to  install 
thereon  a  large  mining  and  coking  plant,  the 
sum  of  $400,000,  and  made  contracts  to  fur- 
nish coal  and  coke  from  said  lands,  and 
made  traffic  contracts  for  the  shipping  there- 
of, the  truth  being  that  the  said  coal  did  not 
underlie  said  lauds  as  represented  to  plain- 
tiff, and  did  not  show  tliree  veins,  from  four 
to  six  feet  in  thickness,  of  merchantable  and 
marketable  coal,  underlying  all  of  the  lands 
proposed  to  be  sold  to  the  plaintiff. 
Plaintiff  prayed  for  a  rescission  of  the 


proposition  and  acceptance  made  on  the  19th 
of  April,  1902,  and  that  defendants  be  ire- 
quired  to  answer  and  disclose  the  dispositions 
made  by  them  of  the  $10,000  paid  on  the  19th 
day  of  April,  1902,  and  the  $10,000  paid  on 
the  24th  of  May,  1902,  and  the  parts  thereof 
paid  upon  options,  to  any  of  the  landown- 
ers, and  that  they  be  required  to  disclose 
all  purchases  and  payments  made  in  the 
name  of  plaintiff,  and  all  the  titles  to  land 
or  coal  taken  in  the  name  of  plaintiff,  and 
to  surrender  all  the  contracts,  deeds,  and 
title  papers  in  respect  thereto ;  that  they  dis- 
close their  purchases  and  contracts  for  lands 
or  coal  taken  in  the  name  of  Wilkinson,  or  any 
other  defendants,  and  of  the  said  several 
tracts  purchased  by  the  defendants,  or  any  of 
them,  in  his  name,  or  in  the  names  of  any 
of  them,  or  in  the  name  of  plaintiff,  from 
George  M.  Price  &  Co.,  and  to  disclose  the 
said  contract  made  with  George  M.  Price  & 
Co.;  that  the  said  Wilkinson  might  be  re- 
quired to  disclose  the  said  power  of  attorney 
shown  by  him  to  the  plaintiff,  and  all  the 
title  papers  in  his  possession,  and  to  produce 
and  disclose  the  said  map  and  plat  and  the 
deeds  and  contract  for  coal  or  land  purchas- 
ed or  in  part  paid  for  with  the  money  of 
plaintiff,  and  to  disclose  and  surrender  all 
of  the  abstracts,  surveys,  plats,  and  options 
relating  to  the  said  land  and  coal  under  the 
control  of  the  said  defendants  or  any  of 
them ;  that  he  have  a  decree  against  the  de- 
fendants for  the  sum  of  $20,000  and  for  the 
$3,600,  and  that  the  same  be  decreed  to  be 
considered  alien  upon  the  said  options,  plats, 
abstracts,  and  liens  in  the  possession  of  the 
defendants  or  any  of  them,  paid  for  in  whole 
or  in  part  with  the  money  so  obtained  from 
plaintiff ;  that  the  defendants  be  required  to 
produce,  and  file  in  court  with  their  answers, 
the  contract  in  writing  of  George  M.  Price 
&  Co.,  and  the  original  deeds  from  George 
M.  Price  et  al.  and  Marietta  Lance  and  her 
husband  to  J.  N.  Wilkinson,  dated  on  the 
19th  day  of  May,  1902,  and  on  the  29th  of 
April,  1902,  respectively,  for  the  inspection 
of  the  court,  and  that  the  defendant  J.  N. 
Wilkinson  be  required  to  answer  and  say 
who  changed  said  deeds,  and  why  the  same 
were  concealed  and  not  recorded,  instead  of 
being  held  until  the  institution  of  this  suit, 
and  that  the  other  defendants  be  required 
to  answer  and  say  whether  they  authorized 
or  directed  the  said  J.  N.  Wilkinson  to  take 
title  to  himself,  or  for  any  of  the  said  coal, 
and  who  paid  the  purchase  money  therefor 
and  what  money  was  applied  in  payment 
therefor,  and  especially  whether  any  of  the 
defendants  contributed  any  of  the  money 
paid  to  Price  &  Co.,  Marietta  Lance,  Hayes 
Howel  and  wife,  Joseph  Pitman  and  wife,  or 
John  F.  Woodford  and  wife,  for  the  coal 
so  purchased  from  them ;  that  Compton,  clerk 
of  the  county  court,  be  restrained  from  de- 
livering to  Wilkinson  or  any  other  person, 
until  the  further  order  of  the  court,  the  said 
original  deeds  of  Price  et  aL  to  Wilkinaon, 
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dated  May  19,  1902,  and  Marietta  Lance  to 
him,  dated  April  29,  1902,  and  for  general  r»- 
llet 

The  defendants,  by  connsel,  entered  their 
demurrer  to  the  plaintiff's  amended  bill,  as- 
signing the  same  grounds  assigned  in  writ* 
Ing  to  the  plaintiff's  original  bill,  in  which 
the  plaintiff  Joined,  and  same,  being  argued, 
was  sustained  by  the  court,  and  the  plain- 
tiff's bill  and  amended  bill  were  dismissed, 
and  decree  for  costs;  the  dismissal  being 
without  prejudice. 

It  is  contended  by  appellees  that  there  is 
no  equity  in  the  bill,  the  same  setting  up 
merely  an  alleged  contract  existing  between 
the  plaintiff  and  the  defendant  J.  N.  Wilkin- 
son, a  member  of  the  firm,  and  that  the  same 
is  purely  a  legal  demand  and  there  was  com- 
plete and  adequate  remedy  at  law.  This 
would  be  a  proper  legal  proposition  if  plain- 
tiff was  suing  alone  to  recover  the  $20,000 
which  he  shows  by  his  bill  was  fraudulentiy 
procured  from  him  by  the  defendant  J.  N. 
Wilkinson,  acting  for  himself  and  the  other 
defendants,  all  of  whom  together  constituted 
the  firm  of  or  partnership  of  South  Penn 
Ck>al  Ck)mpany,  and  which  fraudulent  acts  on 
the  part  of  defendant  J.  N.  Wilkinson  were  on 
behalf  of  himself  and  the  other  members  of  the 
company,  of  which  they  all  had  notice,  and 
it  Is  distinctly  alleged  that  the  said  WUkin- 
Bon,  as  agent  and  attorn^  in  fact,  had  full 
power  and  authority  to  act  for  the  other  de- 
fendants in  his  representations  and  negotia- 
tions in  respect  to  the  coal  and  land  prop- 
erties mentioned.  The  bill,  and  especially 
the  amended  bill,  is  not  brought  to  enforce 
the  contract  of  April  19,  1902,  but  to  rescind 
the  same,  and  for  a  discovery  as  to  the  dis- 
position made  of  the  $20,000  so  fraudulently 
obtained  from  the  plaintiff,  and  to  disclose 
all  the  purchases  and  payments  made  in  the 
name  of  plaintiff  with  his  money,  and  all  the 
tities  to  all  land  or  coal  taken  in  his  name, 
and  to  require  them  to  surrender  the  con- 
tracts, deeds,  and  title  papers  in  respect 
thereto,  and  for  a  discovery  as  to  the  pur- 
chase and  contracts  and  deeds  for  coal  lands, 
whether  taken  in  plaintiff's  name,  or  the 
name  of  the  defendants,  or  any  of  them,  and 
paid  for  wholly  or  in  part  with  the  money 
of  plaintiff.  The  bill  distinctiy  charges  the 
fraudulent  changing  of  deeds  executed  to 
plaintiff  as  vendee  and  delivered  to  Wilkin- 
son, and  changed  to  the  name  of  Wilkinson, 
as  grantee,  with  the  knowledge  of  the  de- 
fendants, for  whom  he  was  acting  in  such 
fraudulent  transaction. 

The  demurrer  interposed  in  the  name  of 
the  South  Penn  Goal  Company  was  the  de- 
murrer of  all  the  defendants  in  their  partner- 
ship capacity,  and  is  an  admission  of  the 
truth  of  the  allegations  of  the  amended  bill. 
In  Shaw  v.  Allen,  184  111.  77,  66  N.  E.  403,  it 
is  held  that:  "On  demurrer  to  a  bill  all  the 
material  facts  well  pleaded  are  takoi  as 
true."  Qrieg  v.  Russell,  115  111.  483,  4  X.  B. 
780;  Clark  t.  Assurance  Association,  14  App. 


D.  a  154,  43  L.  B.  A.  390.  The  meaning  of 
a  demurrer  is  that,  admitting  the  allegations 
of  the  bill  or  declaration  to  be  true,  th^  are 
not  sufficient  to  sustain  the  action.  It  will 
hardly  be  contended  that  in  an  action  at  law 
for  the  recovery  of  money  the  plaintiff  could 
recover  the  lands  which  were  conveyed  to 
him,  nor  the  possession  of  the  deeds  for  the 
same,  which  were  fraudulentiy  withheld  from 
him;  nor  could  it  charge  with  plaintiff's 
debt  the  land  purchased  and  paid  for  with 
the  money  of  plaintiff,  so  fraudulently  ob- 
tained from  him  by  false  representations  of 
the  defendants  and  their  agent  and  attorney 
in  fact,  the  titie  to  some  of  which  lands  was 
claimed  to  be  taken  in  the  name  of  said  Wil- 
kinson. It  is  well  settied  that,  if  a  bill  in 
equity  shows  any  cause  for  relief,  the  gener- 
al demurrer  thereto  must  be  overruled.  In 
Moore  v.  Harper,  27  W.  Va.  362  (Syl.,  point 
1),  it  is  held:  "A  bill  in  equity,  notwith- 
standing it  contains  many  vague  and  irrele- 
vant allegations,  will  not  be  held  bad  on  de- 
murrer, if,  taken  as  a  whole,  it  states  facts 
which  entitle  the  plaintiff  to  relief."  And 
in  Miller  v.  Hare,  43  W.  Va.  647  (Syl.,  point 
1),  28  &  B.  722,  39  li.  R.  A.  491:  "A  general 
demurrer  to  a  bill  in  equity  is  properly  over- 
ruled. If  the  bill  as  a  whole  states  facts  which 
entitie  the  plaintiff  to  relief."  And  in  Whit- 
lock  V.  Duffield,  2  Bdw.  Cto.  (N.  Y.)  365:  "If 
a  right  to  any  relief  be  shown  by  a  bill,  a 
demurrer  will  be  overruled."  Gay  v.  Skeen, 
36  W.  Va.  682,  15  a  E.  64.  In  Chrislip  v. 
Teter,  48  W.  Va.  366,  27  S.  B.  288,  it  is  held: 
nVhen  fraud  is  sufficiently  alleged,  with 
proper  parties  to  a  bill,  a  demurrer  will  not 
lie."  And  "when  a  court  of  equity  takes 
jurisdiction  of  a  cause  for  one  purpose,  it 
will  go  on  and  dispose  of  the  questions  in- 
volved, to  avoid  a  multiplicity  of  suits."  Han- 
ly  V.  Watterson,  39  W.  Va.  214,  19  S.  B.  536; 
Yates  V.  Stuart,  39  W.  Va.  124,  19  S.  B.  423; 
Watson  V.  Watson,  45  W.  Va.  290,  81  S.  B. 
939.  "A  court  of  equity  in  all  cases  of  actu- 
al fraud  has  concurrent  Jurisdiction  with  a 
court  of  law  in  remedying  the  fr^ud,"  and, 
being  more  flexible,  often  gives  a  more  cer- 
tain and  complete  remedy  "by  means  of  its 
power  to  compel  discovery  and  to  cause 
fraudulent  deeds  and  securities  to  be  can- 
celed, or  conveyances  to  be  made,  thus  ef- 
fectually putting  an  end  to  further  litiga- 
tion. In  those  cases  of  actual  fraud  equity 
follows  the  law,  and  gives  relief  to  the  full 
extent  to  which  a  court  of  law  could  give  re- 
lief." Garland  v.  Rives,  4  Rand.  282,  307, 
15  Am.  Dec.  756,  citing  Bennett  v.  Musgrove, 
2  Ves.  Sr.  51.  In  1  Story's  Bq.  Juris.  (13th 
Bd.),  at  section  191,  it  is  said:  "One  of  the 
largest  classes  of  cases  in  which  courts  of 
equity  are  accustomed  to  grant  relief  is 
where  there  has  been  a  misrepresentation  or 
suggestio  falsi.  It  is  said,  indeed,  to  be  a 
very  old  head  of  equity  that,  if  representa- 
tion is  made  to  another  pei^son,  going  to  deal 
in  a  matter  of  Interest  upon  the  faith  of  that 
representation*  the  former  shall  make  that 
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representation  good  If  he  knows  it  to  be 
false.^  And  cases  are  there  cited.  Appellees 
contend  that  they  are  not  required  to  an- 
swer the  written  proposition  because  it  was 
not  specifically  filed  with  the  amended  bill; 
that  it  is  not  certain  that  it  is  the  same 
paper  called  ''Exhibit  Option"  and  filed  with 
the  original  bill.  It  is  made  sufllciently  clear 
by  the  amended  bill  that  the  "written  propo- 
sition and  acceptance"  is  the  same  paper  as  ^ 
that  filed  with  the  original  bill,  as  large 
portions  of  it  are  quoted,  including  the  writ- 
ten acceptance  signed  by  the  plaintiff;  and, 
having  been  filed  as  an  exhibit  with  .the 
pleadings,  it  continued  a  part  of  the  cause, 
and  the  reference  to  it  in  the  amended  bill 
is  sufliclent  The  amended  bill  is  good  on 
demurrer,  and  the  court  erred  in  sustaining 
the  demurrer. 

The  decree  of  the  circuit  court  is  therefore 
reversed,  and  the  cause  remanded  for  further 
proceedings  to  be  had  therein  according  to 
the  roles  governing  courts  of  equity. 


(58  W.  Va.  M0> 

SIERS  et  al.  v.  WISEMAN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia, 

Nov.  21,  1905.) 

1.  Estoppel  in  Pais. 

One  who,  assuming  to  act  for  another  in 
respect  to  his  property,  performs  an  act  neces- 
sarily detrimental  to  himself  and  beneficial  to 
such  other  person,  and  not  such  in  its  nature 
as,  under  the  law,  can  confer  any  right  upon 
himself,  is  estopped  from  denying  that,  in 
performmg  such  service,  he  acted  for  and  on 
behalf  of  such  other  person. 

2.  Taxation— Payment  of  Taxes  by  Volun- 
teer. 

Payment  of  taxes  on  land  by  one  who  has 
no  color  or  claim  of  right  to  do  so  on  his  own 
behalf,  inures  to  the  benefit  of  the  owner,  if  he 
elects  to  claim  it. 

3.  Pbinoipal  anu  Agent — Agsnct — Evidencb. 

Agency  may  be  established  in  favor  of  the 
principal  by  the  admissions  of  the  agent,  or 
by  proof  of  acts  of  the  alleged  agent,  from 
which  no  inference,  other  than  that  of  the  re- 
lationship of  principal  and  agent,  can  be  con- 
sistently deduced. 

4.  Same. 

Agency  of  one  person  for  the  purpose  of 
paying  taxes  on  the  land  of  another  is  suffi- 
ciently shown  by  proof  of  his  having  paid  the 
taxes  on  the  land  for  a  long  period  of  time, 
without  any  claim  of  title  or  right  in  or  to  it 
in  himself,  allowed  it  to  become  delinquent 
for  one  year,  purchased  at  the  sale  for  such 
delinquency,  failed  to  take  a  deed  under  such 
purchase,  continued  to  pay  taxes  on  the  land 
in  the  name  of  the  owner  for  another  long  pe- 
riod of  time  and  until  his  death,  and  failed  to 
take  possession  thereof  at  any  time. 
6.  Taxation — ^Tax  Deed  to  Agent. 

A  deed  taken  by  the  heirs  of  such  agent, 
«after  his  death,  under  the  purchase  so  made, 
vests  no  title  in  them  as  against  the  person  for 
whom  the  taxes  were  so  paid. 
&  Same — Subsequent  Payment  of  Taxes. 

If,  in  such  case,  the  heirs  of  the  agent  take 
a  deed  under  the  tax  purchase,  and  cause  the 
land  to  be  entered  upon  the  landbooks  for 
taxation  in  their  own  names,  and  to  be  dropped 
from  said  books  in  the  name  of  the  true  owner, 
payment  of  the  taxes  on  the  land,  as  so  enter- 


ed and  charged,  will  Inure  to  the  benefit  of 
the  true  owner,  and  prevent  forfeiture  of  his 
title  to  the  state  under  section  39  of  chapter  81 
of  the  Code  of  1899,  for  failure  to  keep  his  land 
charged  with  taxes. 
7.  Same  —  Suit  to   Cancel  Tax  Deed  — 

liACHES 

An  adverse  claim  of  title  under  such  tax 
deed  for  less  than  nine  years  before  suit  brought 
to  cancel  it,  but  without  notice  thereof,  and 
possession  under  such  deed  and  claim  for  less 
than  three  years  before  the  institution  of  such 
suit,  do  not  subject  the  plaintiffs  to  the  bar  of 
laches. 
&  Same — ^Reimbxtbsement  of  Pubohabeb. 

One  who  seeks  cancellation  of  a  tax  deed 
must  do  equity  by  reimbursing  the  purchaser  for 
his   outlay   in   payment  of   taxes  and  proper 
charges. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Fayette  County. 

Bill  by  Amanda  D.  Siers  and  others 
against  W.  A.  Wiseman  and  others. .  Decree 
for  plaintiffs,  and  defendants  appeaL  Re- 
versed. 

Rehearing  denied  January  9,  1900. 

Dillon  &  Nuckolls,  Payne  &  Hamilton,  and 
St  Clair,  Walker  &  Summerfleld,  for  appel- 
lants.   A.  N.  Campbell,  for  appellees. 

POFFBNBARGBR,  J.  The  decree  ap- 
pealed from  in  this  cause  dismissed  two  bills 
relating  to  a  tract  of  land  In  Fayette  county, 
containing  50  acres.  The  first  suit  was 
brought  by  Amanda  D.  Siers  and  others 
against  W.  A.  Wiseman,  administrator  and 
heir  at  law  of  Amos  E.  Wiseman,  and  other 
heirs  of  said  A.  K.  Wiseman,  for  the  pur- 
pose of  setting  aside  a  deed  made  by  the 
clerk  of  the  county  court  of  said  county  to 
the  heirs  of  said  A.  K.  Wiseman,  on  two 
grounds,  the  first  of  which  was  invalidity  of 
said  deed  on  its  face,  and  the  second,  alleged 
relationship  on  the  part  of  the  said  decedent 
which  precluded  his  making,  as  to  the  com- 
plainants, a  valid  purchase  of  said  land. 
The  deed  was  made  on  the  5th  day  of  April, 
1891,  under  a  purchase  at  a  tax  sale  made  in 
December,  1879.  By  reason  of  the  long  lapse 
of  time,  the  clerk  had  no  authority,  under  the 
law,  to  make  said  deed.  The  land  had  been 
conveyed  to  Amanda  D.  Siers,  whose  name 
was  then  Amanda  D.  Burgess,  and  her  chil- 
dren by  deed  dated  October  15,  1859.  There- 
after for  about  four  years  she  resided  on  the 
land.  On  leaving  it  in  1862,  her  uncle,  A.  K. 
Wiseman,  paid  the  taxes  until  1878,  for 
which  year  it  was  returned  delinquent  for 
nonpayment  of  taxes,  and  sold  in  1879  as 
aforesaid;  but  the  purchaser  took  no  deed. 
In  1890,  he  died,  having  paid  all  the  taxes 
on  the  land  imtil  the  date  of  his  death,  in 
the  name  of  Amanda  D.  Burgess.  For  the 
year  1891,  the  land  was  taxed  in  the  name  of 
said  Burgess,  but,  after  that  year,  it  was  kept 
on  the  landbooks  in  the  name  of  the  widow 
and  heirs  of  A.  K.  Wiseman,  and  the  taxes 
thereon  paid  by  them.  After  the  year  1891, 
the  land  did  not  appear  on  the  landbooks  in 
the  name  of  Amanda  Burgess.    Immediately 
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after  the  death  of  ▲.  K.  Wiseman,  Mrs.  Stem 
wrote  a  letter  to  William  A,  Wiseman,  one 
of  the  heirs  of  said  decedent,  concerning  the 
land  and  the  taxes  thereon,  to  which  he  re- 
plied as  follows,  under  date  of  July  27,  1890 : 
*'Well  in  regard  to  your  land,  it  has  heen  sold 
by  the  sheriff  twice  and  bought  in  by  father, 
but  is  still  taxed  in  your  name.  I  cannot 
tell  the  exact  amount  against  the  land  with- 
out  going  up  to  mother's,  but  I  think  it  is 
about  ($40.00)  forty  dollars.  If  you  want  me 
to  give  you  the  exact  amount,  write  back  im- 
mediately, and  I  will  go  and  examine  the 
papers  and  get  the  amount"  Under  date  of 
March  13,  1895,  he  wrote  her  again,  saying: 
"In  reply  to  your  letter  of  the  third  of  De- 
<!ember  in  regard  to  that  piece  of  land  would 
fluiy  that  it  is  in  such  a  fix  at  this  time  that  it 
would  take  20  years  to  straighten  out  if  the 
heirs  are  contrary,  which  some  of  them  are. 
We  have  been  paying  taxes  on  the  place  for 
the  last  30  years,  and  it  has  been  sold  by  the 
state  twice,  and  father  bought  it  in  both 
times,  and  at  last  we  had  to  take  a  deed  for 
it  from  the  state  to  protect  ourselves.  I  do 
not  exactly  know  what  we  have  spent  on 
the  land,  but  would  suppose  some  $300  to 
$400.  I  come  down  to  Charleston  some  times* 
but  am  most  always  busy.  I  will  come  and 
see  you  sometime  if  I  can."  On  December 
27,  1896,  he  wrote  again  in  reply  to  a  letter 
from  Mrs.  Siers,  r^eating  what  he  had  said 
in  former  letters  about  the  payment  of  taxes, 
sale,  and  purchase  and  the  taking  of  the  deed 
and  saying  further :  "You  can  see  Just  what 
condition  the  land  is  in,  the  heirs  are  scatter* 
ed  from  Missouri  to  Virginia,  and  I  have 
nothing  more  to  do  with  it  than  one  of  the 
other  heirs.  Ton  can  readily  see  that  the 
land  would  not  pay,  if  sold,  what  it  has  cost 
the  heirs  since  the  war  (say  for  85  years). 
I  am  very  sorry  for  you,  would  help  you  if  I 
eonld,  but  times  are  very  dull  here,  and  I 
<*annot  get  money  enough  to  keep  my  bills 
paid  at  maturity.**  On  March  23,  1897,  he 
wrote  as  follows:  ''I  suppose  you  think  it 
^uite  a  while  about  me  coming  down,  but  I 
cannot  leave  home  just  when  I  want  to. 
When  the  weather  gets  a  little  better,  I  will 
get  all  the  papers  together  in  the  case  and 
come  down  and  spend  a  day  or  so,  and  see 
what  we  can  do.  I  have  been  talking  with 
the  heirs,  and  I  think  that  I  probably  can  do 
something  with  them.**  A  statement  of  agreed 
facts  filed  in  the  case  shows  that,  in  April, 
1897,  the  month  following  that  of  the  date  of 
said  last  letter,  the  Wiseman  heirs  took  pos- 
session of  the  tract  of  land.  Prior  to  that 
time  it  had  not  been  in  the  actual  possession 
of  any  one,  since  Mrs.  Siers  left  it  in  1862L 
This  suit  was  brought  August  3, 1899. 

The  other  suit  was  brought  by  the  com- 
missioner of  school  lands  of  said  county  to 
sell  the  land  as  forfeited  for  nonentry  on 
the  landbooks  for  taxation,  on  the  theory 
that  the  Wiseman  heirs  had  no  title,  and 
that  the  titie  of  Mra  Siers  waA  forfeited* 
under  section  89  of  chapter  31  of  the  Code 


of  1899,  which  makes  it  the  duty  of  the  owner 
of  land  to  keep  it  taxed  in  his  name,  and 
forfeits  it  to  the  state  for  failure  to  have  the 
same  taxed  for  a  period  of  five  successive 
years.  Mrs.  Siers  and  S.  L.  Walker,  who 
claimed  as  grantee  of  her  and  of  J.  M.  Rich- 
ards, who  had  previously  purchased  the  Inter- 
ests of  the  children  of  Mrs.  Siers,  were  made 
defendants  to  said  suit  brought  by  the  com- 
missioner of  school  lands,  and  answered  the 
bill,  denying  the  forfeiture,  but  claiming  the 
right  to  redeem  in  case  the  court  should  de- 
termine that  there  had  been  such  forfeiture. 
After  said  suit  was  brought,  the  bill  in  the 
other  one  was  amended  so  as  to  set  forth  the 
proceedings  in  the  suit  brought  on  behalf  of 
the  state,  and  a  prayer  added  for  leave  to 
pay  into  court  the  amount  of  taxes  and  in- 
terest necessary  to  redeem  the  land,  as  as- 
certained by  the  commissioner  to  whom  the 
suit  brought  on  behalf  of  the  state  had  been 
referred  for  that  purpose. 

For  siq^eriority  of  title,  the  defendants 
rely  upon  section  3  of  article  13  of  the  Con- 
stitution, by  which  the  title  to  land  for- 
feited is,  under  certain  conditionB,  transfer- 
red to  and  vested  in  any  person  (other  than 
those  for  whose  default  the  same  may  have 
been  forfeited  or  returned  delinquent,  their 
heirs  or  devisees),  for  so  much  of  said  land 
as  such  person  shall  have  had  claim  to, 
and  actual,  continuous  possession  of,  under 
color  of  title  for  any  five  successive  years 
after  the  year  1865,  and  have  paid  all  taxes 
charged  or  chargeable  thereon  for.  said  pe- 
riod. They  do  not  rely  upon  the  tax  deed  as 
a  valid  deed  passing  title,  but  they  rely  up- 
on it  as  color  of  title  and  say  that,  at  the 
time  the  decree  was  pronounced  in  these 
causes,  they  had  had  possession  under  said 
deed  for  the  period  of  five  years  and  had 
paid  all  taxes  charged  and  chargeable  there- 
on. They  took  possession  in  April,  1897,  and 
the  decree  in  these  causes  was  made  on  the 
16th  day  of  October,  1903.  They  had  not 
had  five  years'  possession  at  the  time  of  the 
institution  of  either  of  these  suits,  but  they 
insist  that  the  commencement  of  these  suits 
did  not  stop  the  running  of  time  under  this 
constitutional  provision,  and  that,  upon  the 
completion  of  said  period  of  possession,  the 
title  of  the  plaintiffs,  having  been  forfeited 
and  taken  up  by  the  state,  under  section  39 
of  chapter  81  of  the  Code  of  1899  was  trans- 
ferred to,  and  vested  in,  them,  by  force  of 
this  constitutional  provision. 

The  question  of  agency  on  the  part  of  A. 
K.  Wiseman  is  of  controlling  importance. 
If,  from  the  year  1862,  until  the  time  of  his 
death,  he  was  the  agent  of  the  owners  for 
the  purpose  of  paying  taxes  on  the  land, 
his  purchase  inured  to  their  benefit,  and 
though  a  purchaser,  he  was  a  trustee,  hold- 
ing the  legal  titie,  while  the  equitable  titie 
remained  in  the  owners,  and  his  heirs  took 
no  greater  or  other  estate  than  he  held,  and 
their  entry  upon  the  land  under  the  deed, 
founded  upon  the  purchase  of  their  ances- 
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tor,  waa  likewise  for  the  benefit  of  the 
owners. 

It  is  asserted  in  the  brief  that  the  answers 
deny  everything  alleged,  except  that  the  de- 
fendants are  the  heirs  of  said  A.  K.  Wise- 
man, that  the  deed  under  which  they  claim 
was  executed  by  the  clerk  of  the  county 
court,  and  that  the  land  had  been  conveyed 
to  A.  D.  Burgess  and  to  her  children;  but 
this  Is  not  strictly  accurate.  Neither  of  the 
answers  denies  payment  of  the  taxes  by  A. 
K.  Wiseman  while  they  were  charged  in  the 
name  of  A.  D.  Burgess,  but  they  do  deny  that 
the  payments  were  made  for  her  benefit. 
They  do  not  deny  the  fact  of  payment,  but 
only  the  legal  effect  thereof.  The  answer  to 
the  original  bill  denies  ''that  the  said  A.  K. 
Wiseman  as  such  agent  did  continue  in 
charge  of  the  said  premises  and  did  pay  the 
taxes  thereon  for  the  said  plalntiif  until  the 
time  of  his  death  which  occurred  in  the  year 
18— .»•  The  answer  to  the  amended  bill  says 
the  allegation  of  payment  of  taxes  is  false 
and  untrue,  "so  far  as  it  states  that  A.  K. 
Wiseman  In  his  lifetime  paid  any  taxes,  or 
that  W.  A.  Wiseman  since  his  death  paid 
any  taxes  that  in  any  way  could  inure  to 
the  benefit  of  the  plaintiffs  or  any  of  them." 
These  answers  further  deny  that  A.  D.  Bur- 
gess or  any  of  the  defendants  or  any  person 
under  whom  they  or  any  of  them  claim,  paid 
any  taxes  on  the  land.  But  all  this  falls 
short  of  denying  that  A.  E.  Wiseman  paid 
the  taxes  while  they  were  charged  in  the 
name  of  A.  D.  Burgess.  On  the  whole,  the 
denial  is  carefully  and  expressly  qualified, 
so  as  not  to  extend  to  payment  only  by  the 
appellees  and  their  ancestor.  Neither  is  the 
genuineness  of  the  letters  of  W.  A.  Wise- 
man, copies  of  which  are  exhibited  with 
the  bill,  denied.  Nor  is  the  correctness  of 
the  dates  of  the  purchase  and  deed  denied. 

In  paying  these  taxes  from  1868  up  to 
1878,  a  period  of  15  years,  A.  E.  Wiseman 
undoubtedly  acted  for  A.  D.  Burgess  and 
her  children.  The  land  was  theirs,  and  the 
taxes  were  charged  in  her  name.  No  person 
on  earth  had  the  right  to  pay  them  except 
the  owners.  No  person  on  earth  could  pay 
them  without  assuming  to  act  for  her,  and 
it  is  well  settled  that  where  one  person  as- 
sumes to  act  and  does  act  on  behalf  of  an- 
other, he  is  estopped  to  deny  the  benefit 
of  that  act  to  such  other  person,  and  to 
claim  the  benefit  thereof  for  himself  as 
against  such  other  person.  Schedda  ▼.  Saw- 
yer, 4  McLean  (TJ.  S.)  181.  Fed.  Oas.  No. 
12,443,  holds  that  a  person  who  assumes 
to  act  as  agent  in  redeeming  land  sold  for 
taxes,  is  held  to  have  acted  in  that  capacity; 
and  if  he  so  take  advantage  of  such  act  as 
to  obtain  a  title  in  his  own  name,  he  is  re- 
sponsible in  the  character  assumed,  and 
will  be  held  to  answer  to  those  in  whom  the 
title  was  vested.  In  the  opinion  the  court, 
said:  "It  is  argued  that  the  bill  does  not 
charge  an   agency   in   redeeming  the  land 


from  the  tax  sale.  The  bill  declares  that 
he  represented  himself  as  agent  for  com- 
plainants. Unless  he  acted  in  that  capacity, 
having  no  interest  in  the  land,  he  had  no 
right  to  redeem  it  He  is  not  only  alleged 
in  the  bill  to  have  acted  as  agent,  but  the 
act  Itself  shows  that  he  so  acted."  "Where 
a  person  assumes  to  act  as  agent  for  another, 
it  will  be  presumed  as  against  him  that  the 
relation  existed,  so  as  to  cast  upon  him  the 
burden  of  proving  that  it  did  not  exist,  if 
he  afterwards  takes  such  a  position.** 
Clark  &  Skyles  on  Agency,  S  63.  In  treat- 
ing of  evidence  and  proof  of  agency,  as 
shown  by  the  acts  of  the  agent,  Mechem  on 
Agency,  at  section  100,  says:  "His  acts  and 
statements  cannot  be  made  use  of  against 
the  principal  until  the  fact  of  the  agency 
has  been  shown  by  other  evidence.  His 
statements  and  admissions  would,  however, 
in  any  proper  case  be  admissible  against 
himself."  This  principle  was  applied  in 
Knupp  V.  Syms,  200  Pa.  480,  50  AtL  210. 
Hodges  claimed  the  land  by  purchase  at  a 
tax  sale,  and  an  old  Journal  of  the  treasurer 
was  produced,  showing  that  Hodges  had  paid 
the  taxes  on  the  land  from  1842  to  1849,  and 
in  1849,  had  paid  to  the  treasurer  the  taxes 
for  the. year  for  the  delinquency  of  which 
the  land  had  been  sold  and  purchased  by  him. 
Upon  this  evidence  alone,  the  court  deter- 
mined that  he  was  the  agent  of  the  owner, 
and  disqualified  to  take  the  benefit  of  de- 
linquency by  purchase.  Proof  of  payment 
of  the  taxes  made  a  prima  facie  case  of 
agency  which  was  not  rebutted  or  over- 
thrown in  any  manner.  Gamble  y.  Hamil- 
ton, 81  Fla.  401,  12  South.  229,  was  a  case 
similar  to  this  in  many  respects.  There  was 
no  evidence  of  prior  agency  on  the  part  of 
Branch,  the  testator  of  the  plaintiff,  who 
claimed  under  a  tax  deed,  but  it  did  ap- 
pear that  he  had  previously  paid  taxes  for 
the  owner,  the  amount  of  which,  however, 
had  been  repaid  to  him.  Soon  after  this 
transaction,  the  land  became  delinquent,  was 
sold,  and  Branch  purchased  it  and,  under 
that  purchase,  he  claimed  title.  After  the 
purchase,  he  wrote  the  owner,  in  response 
to  an  Inquiry  about  the  land,  saying  he  had 
purchased,  but  that  it  was  all  right  and 
should  not  prejudice.  Afterwards,  there 
were  negotiations  between  the  parties  look- 
ing to  a  sale  of  the  land  to  Branch,  but  none 
was  ever  consummated.  In  the  meantime, 
he  had  taken  a  tax  deed  under  his  purchase 
made  in  1875,  without  the  knowledge  of  the 
owner.  Under  these  circumstances,  the 
court  held  that  his  purchase  was  a  fraud 
upon  the  owner,  and  that  whatever  title  he 
took  under  the  purchase  Inured  to  the  own- 
er's benefit. 

But,  for  delinquency  for  the  year  1878, 
Wiseman  purchased  the  land  in  1879.  If 
nothing  else  appeared,  this  act 'would  not 
necessarily  be  deemed  an  act  on  behalf,  and 
for  the  benefit,  of  the  owners.    It  was  an  act 
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which  any  stranger  might  have  done  on  his 
own  behalf.  It  may  be  said  here  that  pay- 
ment of  the  taxes  In  the  name  of  the  owner 
for  the  preceding  15  years,  though  incon- 
sistent with  any  other  yiew  than  that  of 
agency,  as  regards  payment  for  those  years, 
is  not  evidence  of  agency,  binding  Wiseman  to 
pay  taxes  for  future  years,  or  disabling  him 
from  purchasing  for  delinquency,  for  subse- 
quent years.  This  position  may  be  sound. 
But  he  took  no  deed  under  that  purchase  and 
continued  to  pay  the  taxes  for  the  years  1879 
to  1889,  inclusive,  and  liis  heirs  or  his  admin- 
istrator paid  for  the  years  1890  and  1891,  In 
the  name  of  Amanda  D.  Burgess.  After  the 
expiration  of  five  years  from  the  date  of  the 
purchase  there  was  no  authority  in  the  clerk 
to  execute,  nor  right  In  Wiseman  to  demand, 
a  deed  under  that  purchase.  Acts  1872-78, 
p.  320,  c  117,  S  24;  Acts  1882,  p.  399,  c.  180, 
fi  24;  Ck>de  1899,  c.  81,  fi  24.  ThU  Wiseman 
knew,  yet  he  neglected  to  take  a  deed  and 
continued  to  pay  the  taxes  in  the  name  of  the 
owner,  all  of  which  is  inconsistent  with  in- 
tent on  his  part  to  act  for  himself  and  not 
for  the  owners  of  the  land.  His  conduct  is 
Irreconcilable  with  any  theory  other  than 
that  of  Intention  to  act  for  their  benefit 

It  was  not  necessary  that  there  be  an  ex- 
press formal  appointment  to  create  the  rela- 
tionship of  principal  and  agent,  nor  that  there 
be  direct  evidence  of  appointment  of  the 
agent  or  of  a  contract  of  agency.  It  may 
sufficiently  appear  from  drcomstances  and 
the  conduct  of  the  partlea  If  it  be  shown 
that  one  person  continues  to  act  for  another 
and  his  action  is  acquiesced  in  by  such  other, 
the  relationship  or  contract  of  agency  is  suffi- 
ciently sustained  by  evidence.  "An  agency 
may  be  created  by  express  words  or  acts  of 
the  principal,  or  may  be  implied  from  his  con- 
duct and  acquiescence.  The  nature  and  ex- 
tent of  an  agency  may  be  Implied  and  infer- 
red from  the  circumstances."  Ruffner  v.  He- 
witt 7  W.  Va.  585.  In  that  case,  the  agency 
was  established  against  the  principal  by  im- 
plication arising  from  conduct  shown.  Here 
the  question  is  the  kind  and  quantum  of  evi- 
dence, sufficient  to  establish  the  contract  or 
relation  against  the  agent,  and  in  favor  of 
the  principal;  and,  for  that  purpose,  evidence 
of  admissions  and  conduct  of  the  agent  Is 
freely  allowed  everywhere.  A  person  can- 
not by  his  testimony  and  acts  alone,  prove 
his  agency  against  his  principal,  nor  can 
strangers  do  so,  but  It  is  universally  admitted 
that  he  may  thus  prove  it  against  himself, 
and  in  favor  of  bis  principal. 

To  the  application  of  this  principle  It  may 
be  objected  that  the  evidence  falls  short  of 
showing,  on  the  part  of  the  owners,  knowl- 
edge of  the  acts  of  Wiseman,  or  recognition 
thereof.  If  this  position  be  conceded,  the 
principle  of  estoppel  applies.  Wiseman's 
heirs  claim  under,  and  are  bound  by,  his 
acta  They  do  not  pretend  to  have  title 
otherwise  than  by  Inheritance  from  him. 
They  claim  and  have  such  right  and  title  as 


he  had  and  no  more.  In  the  attempt  to 
repudiate  his  acts,  clearly  done  for  the  bene- 
fit of  Mrs.  Siers  and  her  children,  they  are 
met  with  the  assertion,  on  the  part  of  the 
owners,  of  a  claim  to  the  benefit  of  what 
was  done  f (Mr  them.  But  is  it  apparent  that 
the  evidence  is  insufficient  to  afTord  a  founda- 
tion for  the  finding  as  a  matter  of  fact 
that  Wiseman's  acts  in  reference  to  this  land 
were  unknown,  unrecognized,  and  unacqui- 
esced  in  by  the  owners?  Owners  of  property 
subject  to  taxation,  as  all  private  property 
is,  are  presumed  to  know  that  the  taxes 
accrue  thereon  annually  and  that  nonpayment 
thereof  results  In  loss  of  the  property.  No 
great  distance  intervened  between  the  resi- 
dence of  Mrs.  Biers  and  the  location  of  the 
land  and  she  and  Wiseman  were  dose  rela- 
tives. It  is  highly  probable,  to  say  the  least, 
that  she  did  know  of  liis  payments  and  ac- 
quiesced therein,  for  he  continued  to  ma^e 
them,  and  strong  probabilities  arising  from 
admitted  facts  are  everywhere  held  to  have 
weight  and  force  as  evidence.  It  is  some- 
times asserted  by  the  courts  that  owners 
of  property  will  not  be  allowed  to  plead 
Ignorance  of  the  status  and  condition  there- 
of or  of  the  vicissitudes  to  which  it  is  sub- 
ject Broderlck's  WUl,  21  Wall.  519,  22  L. 
Ed.  599;  Lafferty  T.  LafTerty,  42  W.  Va. 
783,  26  S.  B.  262.  If  they  cannot  absolve 
themselves  from  duty  on  the  ground  of  such 
Ignorance,  will  It  be  presumed,  in  order  to 
defeat  a  right  or  title  wlilch  must  exist  but 
for  it? 

So  far  as  the  competent  evidence  discloses, 
no  money  was  ever  furnished  Wiseman  with 
which  to  pay  the  taxes,  and  he  was  never 
reimbursed  for  payments  made  by  him.  But 
Is  the  contrary  to  be  assumed?  For  aught 
that  appears  in  the  evidence,  or  admissions 
by  the  pleadings,  some  money  may  have  been 
furnished  to  him  for  that  purpose.  He  is 
dead,  and  Mrs.  Siers  not  permitted  to  testi- 
fy. Does  not  the  fact  of  payment  of  the 
taxes  for  15  years  argue  that  there  may  have 
been  some  money  furnished  for  that  purpose? 
But  suppose  none  was  furnished,  and  the 
payments.  In  view  of  the  relation  of  the  par- 
ties, should  be  deemed  to  have  been  gratui- 
tous, is  that  fact  inconsistent  with  the  posi- 
tion that  the  payments  were  made  for  the 
benefit  of  the  owners?  By  no  means.  The 
motive  which  prompted  the  payments  Is  im- 
material, for  there  was  no  right  in  Wiseman 
to  pay  the  taxes,  or  in  any  way  interfere 
with  the  property  except  on  behalf,  and  for 
the  benefit,  of  the  owners,  and  neither  he 
nor  his  heirs  can  be  permitted  to  claim  the 
benefit  of  such  acts  against  the  owner.  He 
may  have  expected  or  Intended  to  claim  a 
lien  upon  the  land  for  the  amount  of  his 
expenditures,  and  having  the  power  to  do 
so,  by  taking  the  title  in  his  own  name, 
was  willing  to  advance  the  money  and  charge 
it  to  the  owners.  This  is  not  at  all  incon- 
sistent with  the  relation  of  agency,  nor  with 
the  existence  of  a  perfect  equitable  title 
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to  the  land  In  Mrs.  Siers  and  her  children. 
Failure  to  supply  an  agent  with  money  for 
payment  of  taxes  does  not  absolve  him  from 
duty  to  abstain  from  buying  the  land.  Bow- 
man ▼.  Officer  &  Pusey,  53  Iowa,  640,  6  N. 
W.  28.  It  may  be  said,  however,  that,  under 
this  principle,  every  tortious  act  which  a 
stranger  may  do  upon  the  land  of  another 
or  with  reference  to  it  will  operate  benefi- 
cially to  llie  owner,  if  he  sees  fit  to  claim 
the  benefit  of  it,  and  is  therefore  iaconslstent 
with  the  principles  of  the  law  of  adverse 
possession.  Adverse  possession  is  exception- 
al in  its  nature  and  principles,  being  founded 
upon  the  statute  of  limitations,  and  can  only 
be  predicated  upon  acts  of  such  nature  as 
are  hostile,  so  openly  and  notoriously  hostile, 
as  to  be  Inconsistent  with  any  admission  of 
right  or  title  in  any  other  person.  Mere 
payment  of  taxes  is  not  such  an  act  Title 
by  adverse  possession  rests  not  upon  com- 
mon-law principles,  but  upon  the  statute  of 
limitations,  which  professedly,  and  for  rea- 
sons of  public  policy,  gives  the  party  the 
benefit  of  his  own  wrong  in  defiance  of  com- 
mon-law Justice  and  right  Ordinarily,  the 
owner  of  property  may  found  a  right  upon 
any  tortious  act  of  a  stranger,  respecting 
it  If  beneficial,  he  may  claim  the  whole  of 
the  benefit  and,  if  injurious,  he  may  waive 
the  tort  adopt  the  act  and  sue  upon  it  as 
upon  a  contract  But  the  whole  course  of 
the  conduct  of  A.  K.  Wiseman  in  its  nature 
and  effect  is  detrimental  to  himself,  and 
beneficial  to  the  owners,  necessarily  and 
unequivocally  so,  and  nothing  to  the  contra- 
ly  can  be  inferred  from  it 

Counsel  for  the  appellees  relies  upon  the 
case  of  Day  v.  Fay  (decided  Feb.  20,  1906) 
51  S.  Bu  1013,  and  quotes  at  some  length  from 
the  opinicm  therein;  but  it  differs  from  this 
In  material  respects.  The  deed  was  taken 
ds  soon  afttf  the  purchase  as  the  law  would 
permit  aifd  the  purchase  itself  was  not  made 
ontll  after  the  death  of  the  alleged  prin- 
cipal. From  what  has  been  said  here,  the 
importance  of  these  circumstances  must  be 
apparent 

Having  concluded  that  agency  in  Wiseman 
is  suflaciently  shown,  it  follows  that  his  heirs 
succeeded  to  only  such  right  and  title  as  he 
had.  Their  payment  of  taxes  on  the  land  in 
tbeir  own  name  from  1892  down  to  the  pres- 
ent time  inured  to  the  benefit  of  the  Siers 
title,  and  there  has  been  no  forfeiture  of  that 
title  to  the  state.  They  held  in  privity  with 
the  ^iers  title,  and,  in  such  case,  no  other 
payment  on  the  land  is  required.  Double 
payment  is  required  only  in  the  case  of  hostile 
titles.  Sturn  v.  Fleming,  26  W.  Va.  54.  The 
claim  of  forfeiture  is  predicated  solely  upon 
failure  to  keep  the  land  on  the  landbooks 
and  cause  the  same  to  be  taxed  as  the  proper- 
ty of  Mrs.  Siers  and  her  children  and  those 
who  claim  under  them.  As  the  Wiseman 
heirs  held  the  Siers  title,  if  at  all,  in  trust 
baving  the  legal  title  only,  while  the  equi- 


table title  remained  in  the  adverse  parties,  the 
payment  of  taxes  in  their  names  inures  to 
the  benefit  of  the  appellants,  and  prevents 
forfeiture  under  the  statute;  and  as  there 
has  been  no  forfeiture  of  that  title  to  the 
state,  there  could  have  been  no  transfer  of 
it  under  and  by  force  of  section  3  of  article 
13  of  the  Ck>nstitution.  Forfeiture  is  a  con- 
dition essential  to  such  a  transfer.  It  never 
can  occur  without  a  contemporaneous  or  pre- 
cedent forfeiture.  State  v.  Harman  (W.  Va.) 
60  S.  E.  828. 

Agency  on  the  part  of  the  ancestor  of  the 
appellees  renders  it  equally  unnecessary  to 
say  whether  the  deed  executed  by  the  clerk  is 
good  or  bad.  Though  it  were  absolutely  free 
from  defect  the  appellees  would  hold  the  title 
under  it  as  trustees  fcnr  the  appellants.  Bat- 
tin  V.  Wood,  27  W.  Va.  58;  WilUamson  v. 
Russell,  18  W.  Va.  612;  Curtis  ▼.  Boreland* 
35  W.  Va.  124,  12  a  E.  1113;  State  v.  Eddy, 
41  W.  Va.  95,  23  S.  E  529.  Upon  showing 
their  equitable  title,  they  may  demand  con- 
veyance of  the  legal  title,  and,  in  this  view, 
the  better  it  is  the  clearer  their  right  to  it 
for,  if  it  operates  to  strengthen  the  title  of 
the  cestuis  qui  trustent  they  are  entitled  to 
the  benefit  of  such  additional  strength. 

Laches  is  relied  upon  as  a  defense,  but  the 
lapse  of  time  from  the  date  of  notice  of 
the  adverse  claim  is  too  short  The  appel* 
lees  took  possession  of  the  land  in  ^pril,  1897. 
This  suit  was  commenced  August  3,  1899, 
less  than  three  years  after  notice  of  intent 
to  deny  the  claim  of  the  appellants.  As  late 
as  March,  1897,  W.  A.  Wiseman,  the  only  one 
of  the  heirs  who  had  any  communication  with 
Mrs.  Siers,  so  far  as  the  bill  discloses,  promis- 
ed in  writing  to  call  upon  her,  and  see  what 
could  be  done.  Within  five  years  preceding 
that  date,  he  had  written  her  three  letters, 
in  response  to  inquiries  about  the  land,  and 
failed  to  give  notice  of  an  adverse  claim, 
except  for  the  purpose  of  securing  the  money 
due  the  estate,  in  any  of  them.  He  did  tell 
her  they  had  taken  a  deed  to  protect  them- 
selves, but  in  immediate  connection  with  that 
statement  he  mentioned  the  money  due  them. 
He  further  said  some  of  the  heirs  were  con- 
trary, but  in  what  respect  he  did  not  indi- 
cate; and,  in  the  last  letter,  he  said  he  thought 
he  could  probably  do  something  with  them. 
This  necessarily  imported  belief  on  his  part 
in  the  possibility  of  an  adjustment  with  her 
and  acquiescence  in  her  demand.  His  failure 
to  disclose  the  amount  of  taxes  paid,  and  in- 
timation tiiat  it  was  large,  and  more  than  the 
value  of  the  land  might  have  excited  suspi- 
cion, but  he  continued  to  assure  her  of  his 
intention  to  come  and  see  her,  and  evidently 
about  the  land,  for,  in  his  final  letter,  he 
apologized  for  his  long  delay  and  promised 
to  get  "all  the  papers  together  in  the  case, 
and  come  down  and  spend  a  day  or  so/* 
This  correspondence  began  immediately  after 
the  death  of  the  ancestor,  and  several  months 
before  the  acquisition  of  the  tax  deed;  the 
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first  act  algaitying  bostlllly,  but  not  communi- 
cated for  four  years,  and  then  with  the  as- 
surance that  It  had  been  taken  for  protection 
as  above  stated.  There  is  a  dead  witness, 
it  Is  true,  but  If  he  were  living,  he  would  be 
estopped  to  deny  the  legal  force  and  effect  of 
admitted  and  Incontrovertible  facts,  and  his 
testimony^  If  consistent  with  them,  would 
overthrow  rather  than  sustain  the  position  of 
claimants  under  him.  In  a  controversy  which 
th^  have  brought  on  since  his  death.  Under 
these  drcnmstances,  no  such  lack  of  diligence 
Is  perceived  as  amounts  to  laches.  Less  than 
nine  years  Intervened  between  the  date  of  the 
deed  and  the  Institution  of  this  suit,  and  de- 
lay for  that  period,  even  If  long  enough  to  be 
prejudicial,  is  sufficiently  ezcnsed. 

Though  entitled  to  the  land,  the  appellants 
must  do  equity  by  r^mbursing  the  estate  of 
A.  K.  Wiseman  and  the  appellees  to  the  ex- 
tent of  their  respective  payments,  on  account 
of  taxes  on  the  land,  together  with  costs  and 
expenses  pnH>erly  incurred.  Morris  v.  Rose- 
berry,  46  W.  Va.  24.  29,  82  S.  B.  1019;  Mc- 
Olaln  V.  Batton,  50  W.  Va.  121,  40  S.  B.  509. 

As  the  state  had  no  title  by  forfeiture,  its 
bill  should  have  been  dismissed,  but  without 
an  adjudication  In  its  favor,  and,  as  the  ap- 
pellants had  the  equitable  title  to  the  land, 
the  tax  deed  should  have  been  set  aside  and 
annulled  on  reimbursement  as  aforesaid,  as 
to  the  taxes  paid. 

Therefore  these  causes  will  be  remanded  to 
the  drcQit  court  of  Fayette  county  with  direc- 
tion to  ascertain  the  amount  due  the  estate 
of  A.  K.  Wiseman  and  his  heirs  for  taxes 
paid  on  the  land,  vrlth  Interest  thereon,  and 
other  proper  charges,  and  then  to  enter  a 
decree  In  conformity  with  the  conclusions 
above  expressed. 


(5S  W.  Va.  188) 
BALTIMORB  ft  O.  R.   CO.  v.  ALLBN, 

Justice,  et  al. 

(Supreme  Cotirt  of  Appeals  of  West  Virginia, 

Nov.  28,  1905.) 
1.  Gabnishigbnt  —  FoBEion   Rahboad  Cob- 

P<ttA.TZ0NS. 

Railroad  corporations,  chartered  by  other 
states,  but  owning  and  operating  railroads  in 
this  state,  have  the  status  of  residents  of 
this  state,  although  they  are  not  dtisens  of  it, 
within  the  meaning  of  clause  1  of  section  2  of 
article  3  and  clause  1  of  section  2  of  article 
4  of  the  Constitution  of  the  United  States,  nor 
domiciled  in  this  state  in  the  technical  sense  of 
that  term. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  24, 
Cent.  Dig.  Garnishment,  fit  144,  146.] 

Z  Same — Situs  of  Debt. 

Such  corporations  may  be  proceeded  against 
as  garnishees,  without  reference  to  the  juris- 
diction in  which  debts  due  from  them  were 
contracted  or  are  payable. 

[Ed.  Note.-— For  cases  in  point,  see  voL  24, 
Cent  Dig.  Garnishment,  fifi  144-147.] 

8.  Saks— Debt  Follows  Psbsqn  of  Debtob. 

For  the  purposes  of  garnishment,  a  debt 
Is  annexed  to  the  i^erson  of  the  debtor  and 

52  S.E.— 30 


subject  to  garnishment  wherever  he  is  found, 
unless  expressly  made  payable  elsewhere. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Garnishment,  fifi  148,  14&-147.] 
4.  Same— Venue. 

A  debt  may  be  attached  by  garnishment  at 
the  place  of  residence  of  the  debtor,  although 
it  be  expressly  made  payable  elsewhere. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Garnishment  SS  143,  145-147.] 

(Syllabus  by  the  Court) 

Error  from  Clrcnlt  Court,  Ohio  County. 

Application  by  the  Baltimore  &  Ohio  Rail- 
road Company  for  writ  of  prohibition  against 
James  Allen,  Justice,  and  others.  From  an 
order  denying  the  writ,  plalntUC  brings  error.* 
Affirmed. 

Robert  White,  J.  B.  SomerviUe,  and  D.  C. 
Westenhaver,  for  plaintiff  In  error.  Cald- 
well &  Caldwell,  for  defendants  In  error. 

POFFBNBARGBR,  J.  Upon  a  writ  of 
error  to  a  Judgment  discharging  a  rule  in 
prohibition  and  dismissing  plaintiff's  petition, 
the  Inquiry  is  whether  a  Justice  of  the  peace 
has  Jursdlction  to  proceed  with  an  attach- 
ment against  a  railroad  company,  chartered 
by  the  Legislature  of  Maryland,  and  per 
mitted  by  an  act  of  the  Legislature  of  Vir- 
ginia, before  the  division  of  the  state,  to 
build  and  operate  Its  railroad  through  what 
is  now  West  Virginia,  as  garnishee,  for  the 
subjection  of  a  debt  contracted  by  the  same 
railroad  company  in  the  state  of  Pennsyl- 
vania, and  payable  there,  to  the  satisfaction 
of  a  demand  due  from  the  creditor  of  said 
company  to  a  third  party;  such  creditor 
being  a  nonresident  and  not  having  appeared 
In  the  action.  The  supposed  lack  of  Juris- 
diction is  predicated  upon  two  grounds: 
First  That  the  situs  of  the  debt  sought  to 
be  subjected  is  in  the  state  of  Pennsylvania, 
where  the  creditor  resides,  where  it  was 
contracted,  and  where  it  Is  payable.  Second. 
That,  though  the  situs  of  the  debt  be  not 
in  the  state  of  the  residence  of  the  creditor, 
it  is  not  in  this  state,  because  the  garnishee 
is  domiciled  in  another  state  and  found  here 
only  temporarily.  H.  F.  Putnam,  an  employ^ 
of  the  Baltimore  &  Ohio  Railroad  Company 
on  part  of  its  line  In  Pennsylvania,  to  whom 
said  company  was  Indebted  for  services,  was 
himself  indebted  to  J.  D.  Miller  &  Son,  also 
residents  of  Pennsylvania.  Miller  &  Son  as- 
signed their  claim  against  Putnam  to  W.  W. 
Rogers,  of  Wheeling,  who  brought  an  action 
on  it  before  Allen,  a  Justice  of  the  peace  of 
Ohio  county,  making  the  railroad  company 
a  garnishee.  Thereupon  the  company  pre- 
sented its  petition  for  a  writ  of  prohibition 
to  a  Judge  of  the  circuit  court  of  that  county, 
who,  after  awarding  a  rule,  discharged  it 
on  motion,  and  dismissed  the  petition.  The 
petition  alleged,  in  addition  to  the  facts  al- 
ready stated,  that  the  debt  due  Putnam  was 
contracted  and  payable  In  Pennsylvania. 

Great  conflict  and  confusion  characterize 
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the  decisions  of  the  courts  of  the  several 
states  respecting  the  right  to  proceed  by 
garnishment  against  debts  due  from  cor- 
porations to  nonresidents  and  made  payable 
In  a  foreign  Jurisdiction.  Many  of  them  rest 
their  decisions  on  the  theory  that  the  debt 
follows  the  person  of  the  creditor,  and  can 
be  subjected  only  in  the  Jurisdiction  in  which 
he  resides.  Others  take  the  opposite  view, 
saying  It  follows  the  person  of  the  debtor, 
and  belongs  to  the  Jurisdiction  of  his  resi- 
dence. Still  others  give  the  idea  of  situs  no 
peculiar  force,  holding  that  It  may  be  sub- 
jected wherever  the  debtor  may  be  sued. 
'  The  adherents  to  the  first  proposition  defend 
it  upon  the  ground  that  the  ownership  of  the 
debt  Is  of  necessity  in  the  creditor,  for  no 
man  can  have  property  In  a  debt  that  he 
owes  to  another.  Thus,  in  National  Bank 
V.  Furtick,  2  Marv.  (Del.)  35,  42  Ati.  479, 
44  L.  R.  A.  115,  69  Am.  St  Rep.  99,  the  court 
says:  "This  Inquiry  could  present  no  diffi- 
culty In  respect  to  real  estate,  and  little  or 
none  In  regard  to  tangible  personal  property, 
having  an  actual  situs.  But,  for  the  pur- 
pose of  Jurisdiction,  the  situs  of  a  debt  or 
chose  In  action  Is  a  question  upon  which 
there  hfts  been  so&e  diversity  of  opinion. 
There  is,  of  course,  no  actual  or  visible,  but 
only  constructive,  situs.  Does  the  debt  fol- 
low the  creditor  and  his  domicile,  or  the 
debtor  and  his  domicile?  The  legal  right 
and  title  are  clearly  in  the  creditor,  and,  by 
analogy  to  the  principle  that  constructive 
possession  Is  with  the  rightful  owner,  we 
should  expect  that  the  chose  in  action,  partic- 
ularly a  debt,  follows  the  person  of  the 
creditor  for  the  purpose  of  attachment,  as 
well  as  for  many  other  purposes.  And  such 
seems  to  us  to  be  the  law,  especially  where 
there  is  no  stipulation  to  the  contrary."  In 
his  very  able  note  to  this  case,  in  69  Am. 
St  Rep.,  Mr.  Freeman  says,  at  page  117: 
"By  the  great  weight  of  reason  and  authority 
debts  are  considered  as  the  proper^  of  the 
persons  to  whom  they  are  due,  and  their 
situs  to  be  at  the  domicile  of  the  creditor 
for  the  purpose  of  garnishment,  as  for  all 
other  purposes."  Mr.  Freeman  does  not 
mean  to  say,  however,  that  the  decisions  in  all 
the  cases  cited  for  the  foregoing  proposition 
were  controlled  by  it  It  Is  merely  stated 
as  a  sort  of  basic  principle,  which  has  been 
modified  in  several  ways.  In  the  next  sub- 
division of  his  note  (page  118)  he  says  many 
of  the  leading  cases  cited  hold  that  the  rule 
has  been  dispensed  with  by  statutes.  "In 
states  whose  courts  recognize  the  authority 
of  the  general  rule  that  the  situs  of  a  debt 
is  at  the  domicile  of  the  creditor,  it  is  some- 
times admitted  that  'this  fiction  always  yields 
to  laws  for  attaching  the  property  of  a  non- 
resident because  such  laws  necessarily  as- 
sume that  the  property  has  a  situs  distinct 
from  the  owner's  domicile.'"  Wyeth  Hard- 
ware, eta,  Co.  V.  Lang,  54  Mo.  App.  147, 
affirmed  in  127  Mo.  242,  29  S.  W.  1010,  27 
L.  R.  A.  651,  48  Am.  St  Rep.  626.    Statutes 


and  the  custom  of  London  may,  and  often 
do,  for  the  purposes  of  attachment  or  gar- 
nishment at  the  suit  of  a  third  person,  give 
the  debt  a  situs  at  the  domicile  of  the  debt- 
or. Swedish-American  Nat  Bank.  v.  Bleeck- 
er  (May,  1898)  72  Minn.  383,  75  N.  W.  740, 
42  L.  R.  A.  283,  71  Am.  St  Rep.  492;  Wil- 
liams V.  Ingersoll,  89  N.  T.  508;  Douglass 
V.  Phoenix  Ins.  Co.,  138  N.  T.  209,  33  N.  E. 
938,  20  L.  R.  A.  118,  34  Am.  St  Rep.  448; 
Lancashire  Ins.  Co.  v.  Corbetts,  165  111.  592, 
46  N.  E.  631,  36  L.  R.  A.  640,  56  Am.  St 
Rep.  275.  Compare  Root  v.  Davis,  51  Ohio 
St  29,  36  N.  E.  669,  23  L.  R  A.  445.  "  'We 
conceive  it  to  be  well  settled  by  authority,' 
said  the  court  in  Reimers  v.  Seatco  Mfg.  Co., 

70  Fed.  573,  17  C.  a  A.  228,  30  L.  R  A. 
364,  37  U.  S.  App.  426,  'that  while,  generally 
speaking,  the  situs  of  a  debt  is  constructively 
with  the  creditor  to  whom  it  belongs.  It  is 
within  the  competence  of  the  sovereign  of 
the  residence  of  the  debtor  by  reason  of  its 
control  over  its  own  residents  to  pass  laws 
subjecting  the  debt  to  seizure  within  its  ter- 
ritorial sovereignty.'  See  Pomeroy  v.  Rand, 
157  III.  176,  41  N.  E.  686;  Bragg  v.  Gaynor, 
85  Wis.  468,  56  N.  W.  919,  21  L.  R.  A.  161; 
Newland  v.  Circuit  Judge,  85  Mich.  151.  48 
N.  W.  544."  National  Bank  v.  Furtick,  69 
Am.  St  Rep.  118,  119,  note.  In  a  number 
of  the  cases  referred  to  in  these  portions  of 
the  note  the  decisions  stand  upon  the  view 
that  neither  debtor  nor  creditor  resided  in 
the  state  in  which  it  was  attempted  to  sub- 
ject the  debt,  and  whether  it  was  with  the 
debtor  or  creditor  was  wholly  ImmateriaL 
Swedish-American  Bank  v.  Bleecker,  72 
Minn.  383,  75  N.  W.  740,  42  L.  R.  A.  283, 

71  Am.  St  Rep.  492;  Douglass  v.  Phoenix 
Ins.  Co.,  138  N.  Y.  209,  33  N.  B.  938^  20 
L.  R  A.  118,  34  Am.  St  Rep.  448;  Bank  v. 
Furtick  (Del.)  42  AtL  479.  44  L.  R  A.  115, 
69  Am.  St  Rep.  99;  Railroad  Cb.  v.  Dooley, 
78  Ala.  524;  Railroad  Co.  v.  Chumley,  92  Ala. 
317,  9  South.  286;  Central  Trust  Co.  v.  Chat- 
tanooga, etc.,  Co.  (C.  C.)  68  Fed.  685. 

Though  a  great  deal  is  said  in  the  reported 
cases  in  support  of  the  doctrine  that  the 
debt  follows  the  person  of  the  creditor,  few 
decisions  in  attachment  cases  stand  upon  it 
It  is  usually  referred  to  as  a  general  prin- 
ciple having  more  or  less  bearing  upon  some 
other  proposition  which  forms  the  basis  of 
the  final  disposition  of  the  case.  Missouri  Pa- 
cific Railway  Co.  v.  Sharitt  43  Kan.  375,  23 
Pac.  430,  8  L.  R  A.  385,  389,  19  Am.  St  Rep. 
143;  Railway  Co.  v.  Sturm  and  Railway  Ca 
V.  Campbell,  reversed  by  the  Supreme  Court 
of  the  United  States,  174  U.  S.  710,  19  Sup. 
Ct  797,  43  L.  Ed.  1144,  however,  adopt  and 
apply  that  rule.  It  is  manifestly  at  variance 
with  a  fundamental  principle  of  the  law  of 
attachment  and  the  conception  of  the  nature 
of  the  rights  to  be  vindicated  and  wrongs 
to  be  redressed,  which  originally  called  the 
remedy  by  attachment  into  being  and  has 
made  its  use  indispensable  in  modem  Juris- 
prudence.   All  courts  characterise  It  as   a 
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special,  anomalous,  aod  harsh  remedy,  an- 
thorizing  the  seizure  of  the  debtor's  property 
In  advance  of  an  adjudication  against  him. 
It  is  based  upon  and  deals  with  drcum- 
stances  and  conditions  which  put  It  beyond 
the  power  of  the  court  to  do  justice  and 
work  out  the  substantial  rights  of  the  parties 
by  the  use  of  the  ordinary  legal  remedies. 
Total  want  of  remedy  at  law  and  Inadequacy 
thereof,  in  view  of  the  peculiar  situation 
of  the  parties,  respecting  property  and  per- 
sonal rights,  necessitated  the  establishment 
of  the  system  known  as  equity  jurisprudence 
for  the  vindication  of  equitable  rights  of 
which  the  law  courts  could  take  no  notice, 
and  for  relief  against  fraud  and  mistake. 
Under  this  system  authority  is  generally 
exercised  over  the  persons  of  the  parties  In 
respect  to  their  rights,  rather  than  over  the 
property  which  Is  the  subject-matter  of  their 
dilferences,  although  In-  many  Instances  the 
property  itself  is  the  subject  of  the  direct 
and  Immediate  action  of  the  court  But  the 
circumstances  are  often  such  that  the  rem- 
edies in  equity  are  not  broad,  flexible,  and 
swift  enough  to  prevent  the  impending  wrong, 
or  save  the  endangered  right  of  the  party. 
Hence  the  necessity  for  the  special  statutory 
remedy  by  attachment,  substantially  in  the 
form  in  which  it  was  exercised  by  the  courts 
of  London  under  a  custom,  as  a  juris- 
diction peculiar  to  those  courts,  unknown 
throughout  the  balance  of  the  kingdom,  and 
giving  relief  under  practically  the  same  con- 
ditions and  of  the  same  kind  as  that  afforded 
by  attachment  by  the  custom  of  London. 
The  extraordinary  circumstances  calling  for 
its  exercise  create  a  right  which  in  fact, 
and  in  its  nature,  is  equitable  rather  than 
legal,  as  tested  by  legal  and  equitable  rules 
and  principles,  unaffected  by  any  custom  or 
statute.  Fraud  in  some  form,  or  nonresi- 
dence  of  the  debtor,  renders  the  ordinary 
common  law  remedies  unavailing.  Fraud,  so 
far  as  they  are  concerned,  may  wholly  de- 
prive the  creditor  of  his  rights,  and  non- 
residoioe  of  the  defendant  makes  it  impos- 
sible for  the  creditor  to  sue  In  his  own 
state^  and  unjustly  compels  him  to  pursue 
the  fleeing  debtor  into  a  foreign  jurisdic- 
tion, although  he  has  left  property  behind 
him,  amply  sufficient  to  pay  the  debt,  against 
wliich  the  creditor  cannot  proceed  by  any 
form  of  action  luiown  to  the  common  law. 
Instead  awaiting  such  further  development 
of  equity  jurisprudence  as  to  enable  it  to 
give  the  creditor  under  these  circumstances 
what  he  has  a  clear  moral  right  to  exact, 
the  Legislature  adopted  as  a  legal  remedy 
that  which  has  existed  for  centuries  by  the 
custom  of  London,  and  allowed  a  legal  pro- 
ceeding against  property  of  the  defendant 
as  well  as  against  his  person.  If,  by  giving 
a  remedy  against  the  resident  debtor  of  the 
nonresident  creditor,  who  is  the  debtor  of 
the  plaintiff,  the  Legislature  has  impliedly 
said  the  plaintiff  may,  by  a  legal  process, 
resort  to  the  man  in  whose  hands  the  money 


belonging  to  the  absent  defendant  is,  aod 
thereby  make  him  hold  the  fund  as  a  trustee, 
or  deliver  it  to  an  officer  of  the  court,  all 
the  right  which  the  defendant  may  have  to 
that  fund  shall  be  deemed  to  be  within  the 
jurisdiction  of  the  courts  of  this  state  for 
the  purposes  of  the  attachment,  can  the  court 
say  it  shall  not  be  so?  The  statute  is  found- 
ed upon  a  recognition  of  the  plaintiff's  moral 
right  to  treat  him  as  a  trustee,  and  declares 
that  he  shall  be  so  treated  in  the  law  courts. 
But  for  the  statute,  the  legal  right  and 
property  in  the  debt  would  undoubtedly  be 
with  the  absent  creditor.  As  the  statute 
exists,  however,  we  must  keep  our  eyes  upon 
the  conditions  it  has  wrought  out,  and  not 
wander  into  a  fleld  of  speculation,  from 
which  we  are  fenced  out  by  the  plain  Intent 
and  inevitable  force  and  effect  of  the  stat- 
ute, in  the  ultimate  achievement  of  the  end 
for  the  accomplishment  of  which  the  statu- 
tory remedy  is  given,  namely,  seizure  of  the 
debt  at  the  residence  of  the  debtor,  preven- 
tion of  its  withdrawal  by  either  party  from 
the  territorial  jurisdiction  of  the  court,  ex- 
tinguishment of  the  creditor's  interest  in  it 
by  adjudication,  and  application  of  it  to 
the  payment  of  the  plaintiff's  debt 

To  the  anticipated  suggestion  that  this  line 
of  argument  assumes  the  determination  of 
the  very  point  In  controversy,  the  reply  is 
that  one  of  the  declared  and  primary  objects 
of  the  remedy  is  to  reach  and  subject  the 
property  and  effects  of  nonresident  debtors. 
Nonresidence  is  the  basic  fact  of  the  juris- 
diction and  the  remedy.  Are  we  to  assume 
that  It  was  not  the  intention  to  subject  debts 
due  the  defendant  but  only  tangible  prop- 
erty? Is  it  possible  that  the  lawmakers  of 
all  the  states  have  stood  by  in  silence  and 
watched  the  courts  for  centuries  misapply 
the  remedy,  to  the  detriment  and  injury  of 
thousands  of  people,  without  inserting  a 
simple  exception  in  the  statute?  As  already 
indicated,  the  attachment  system  of  law  had 
its  origin  in  the  custom  of  London.  By  that 
law  It  determined  and  announced  that  for 
its  purposes,  the  debt  was  annexed  to  the 
person  of  the  debtor,  and  not  to  that  of  the 
creditor.  "By  this  custom  a  debt  contracted 
without  the  jurisdiction  of  the  city  may  be 
attached.  If  the  debtor  is  found  within  the 
jurisdiction,  for  every  debt  follows  the  per- 
son of  the  debtor."  3  Bac.  Abr.  54.  •'Neither 
is  it  necessary  to  aver  that  the  plaintiff 
in  the  principal  case  was  Indebted  to  the 
plaintiff  below  within  the  jurisdiction  of  the 
mayor's  court,  for  It  is  not  necessary  that 
the  debt  should  arise,  or  the  defendant  re- 
side, within  It,  or  that  he  should  be  actually 
summoned.**  Id.  6G.  The  position  here 
adopted  was  taken  by  the  Supreme  Court 
of  the  United  States  in  Railway  Co.  v.  Sturm, 
174  U.  8.  710, 19  Sup.  Ct  797,  43  L.  Ed.  1144. 
Mr.  Justice  McKenna,  delivering  the  opinion, 
said:  "Our  attachment  laws  had  their  ori- 
gin in  the  custom  of  London.  Drake,  §  1. 
Under  it  a  debt  was  r^^ded  as  being  where 
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the  debtor  was,  and  questions  of  jurisdiction 
were  settled  on  that  regard.  In  Andrews 
▼.  Gierke,  1  Garth,  25,  Lord  Ghlef  Justice 
Holt  summarily  decided  such  a  question, 
and  stated  the  practice  under  the  custom  of 
London.  The  report  of  the  case  Is  brief,  and 
is  as  follows:  'Andrews  levied  a  plaint  In 
the  sherifTs  court  in  London,  and,  upon  the 
usual  suggestion  that  one  T.  S.  [the  garnishee] 
was  debtor  to  the  defendant,  a  foreign  at- 
tachment was  awarded  to  attach  that  debt 
In  the  hands  of  T.  S.,  which  was  accordingly 
done ;  and  then  a  dlletur  was  entered,  which 
Is  In  nature  of  an  Imparlance  in  that 
court  Afterwards  T.  S.  [the  garnishee] 
pleaded  to  the  jurisdiction,  setting  forth  that 
the  cause  of  debt  due  from  him  to  the  de- 
fendant. Sir  Robert  Glarke,  and  the  contract 
on  which  it  was  founded,  did  arise  and  was 
made  at  H.,  in  the  county  of  Middlesex,  ex- 
tra jurisdlctionem  curiae;  and,  this  plea 
being  overruled.  It  was  now  moved  [In  be- 
half of  T.  S.,  the  garnishee]  for  a  prohibition 
to  the  SherifTs  court  aforesaid,  suggesting  the 
said  matter  [viz.],  that  the  cause  of  action 
did  arise  extra  jurlsdictlonem,  etc,  but  the 
prohibition  was  denied,  because  the  debt  al- 
ways follows  the  person  of  the  debtor,  and 
it  is  not  material  where  It  was  contracted, 
especially  as  to  this  purpose  of  foreign  at- 
tachments; for  It  was  always  the  custom  In 
London  to  attach  debts  upon  bills  of  ex- 
change and  goldsmith's  notes,  etc..  If  the 
goldsmith  who  gave  the  note  or  the  person 
to  whom  the  bill  Is  directed  llveth  within 
the  city*  without  any  respect  had  to  the  place 
where  the  debt  was  contracted.'  The  idea 
of  locality  of  things,  which  may  be  said  to 
be  intangible,  is  somewhat  confusing,  but» 
If  it  be  kept  up,  the  right  of  the  creditor 
and  the  obligation  of  the  debtor  cannot  ha>tt 
the  same,  unless  debtor  and  creditor  live  in 
the  same  place.  But  we  do  not  think  It  Is 
necessary  to  resort  to  the  idea  at  all  or  give 
It  Important  distinction.  The  essential  serv- 
ice of  foreign  attachment  laws  is  to  reach 
and  arrest  the  payment  of  what  Is  due  and 
might  be  paid  to  a  nonresident  to  the  de- 
feat of  his  creditors.  To  do.  It  he  must  go 
to  the  domicile  of  his  debtor,  and  can  only 
do  It  under  the  laws  and  procedure  in  force 
there.  This  is  a  legal  necessity,  and  con* 
slderations  of  situs  are  somewhat  artificial 
If  not  artificial,  whatever  of  substance  there 
is  must  be  with  the  debtor.  He  and  he  only 
has  something  in  his  hands.  That  some- 
thing is  the  res,  and  gives  character  to  the 
action  as  one  In  the  nature  of  a  proceeding 
in  rem.  Mooney  v.  Buford  &  George  Mfg. 
Go.,  72  Fed.  82,  18  0.  G.  A.  421 ;  Gonfllct  of 
Laws,  fi  549,  and  notes." 

Does  the  additional  circumstance,  that  the 
debt  is  payable  in  the  foreign  state,  vary 
the  law  In  this  respect?  The  affirmative 
of  this  proposition  is  predicated  upon  the 
supposition  that  a  debt  made  payable  to  a 
person  in  HA  state  in  which  he  lesides  is 


thereby  specially  annexed  to  him,  and  with- 
drawn from  the  jurisdiction  in  which  the 
debtor  resides,  if  they  are  in  different  states. 
It  is  not  pretended  that  it  can  have  a  situs 
irrespective  of  both  debtor  and  creditor.  If 
It  can  be  said  to  have  a  situs  at  all,  it  must 
be  with  one  or  the  other  of  them.  It  has 
no  tangible  existence.  Hence  the  only  con- 
ceivable effect  that  could  result  from  making 
the  debt  payable  at  the  residence  of  the 
creditor  in  this  connection  would  be  the  more 
effectual  binding  of  it  to  his  person.  Gan 
it  be  said  that  the  circumstance  of  the  place 
at  which  a  debt  Is  made  payable  makes  it 
more  effectually  or  sacredly  the  property  of 
the  creditor?  Suppose  It  did;  is  it  not  the 
very  object  and  purpose  of  the  attachment 
to  extinguish  his  right  and  property  in  the 
debt  so  far  as  may  be  necessary  to  effectuate 
satisfaction  of  the  plaintiff's  debt?  Does 
it  depend  upon  whether  the  debt  Is  bound 
to  him  tightly  or  not?  If  it  were  attached 
to  his  person  at  all,  would  it  not  defeat  the 
jurisdiction?  If  this  consideration  could 
have  any  force,  it  would  be  necessary  to 
give  it  some  effect  when  the  debt  is  payable 
at  a  place  in  which  neither  party  reftldes. 
What  possible  effect  could  it  have.  Would 
it  put  the  debt  beyond  reach  through  either 
debtor  or  creditor?  This  would  be  a  bald 
absurdity,  in  which  everything  of  substance 
would  be  sacrificed  to  a  bare  technicality. 
Place  of  payment  has  nothing  to  do  with 
the  place  of  enforcement  No  action  can  be 
maintained  for  the  debt  by  anybody  until 
after  default  Action  does  not  produce  pay- 
ment at  the  place  named.  It  exacts  damages 
for  the  breach,  payable  in  the  Jurisdiction 
of  the  forum.  There  can  be  no  action  until 
after  -breach  of  the  contract  and  then  it 
may  be  maintained  wherever  the  defendant 
can  be  sued.  That  the  garnishment  prevents 
compliance  with  all  the  terms  of  the  con- 
tract is  no  valid  objection,  because  its 
primary  ofllce  Is  to  break  asonder  the  con- 
tractual relations  between  the  debtor  .and 
creditor  to  the  extent  of  substituting  the 
plaintiff  to  the  beneficial  interest  of  the  cred- 
itor in  the  debt 

Having  no  doubt  about  the  untenableness 
of  the  position,  that  the  proceeding  must 
be  at  the  place  of  residence  of  the  defendant 
the  next  inquiry  Is  whether  the  garnishee 
is  within  the  jurisdiction  of  the  court  In 
the  case  of  Pennsylvania,  etc.,  Co.  v.  Rogers, 
52  W.  Ya.  450,  44  &  B.  900,  02  L.  B.  A.  178. 
this  court  held  that  a  foreign  railroad  corpo- 
ration, operating  no  line  of  road,  nor  carry- 
ing on  its  ordinary  business,  within  the 
state,  is  not  subject  to  garnishment  in  re- 
spect to  a  debt  due  from  It  to  a  nonresident 
not  agreed  to  be  paid  to  him  within  the  state. 
If,  notwithstanding  the  different  situation 
of  the  plaintiff,  which  built  and  operates  its 
road  within  the  state,  under  legislative  au- 
thority specially  conferred,  its  legal  status 
Is  the  same  at  that  of  the  Pennsylvania 
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Bailroad  Company,  the  condnsion  will  be 
the  same.  The  difference  in  that  respect  i< 
any.  Is  the  only  ground  upon  which  the  two 
cases  can  be  distinguished,  except  as  to  serv- 
ice of  process.  This  case  differs  from  Ma- 
hany  t.  Kephart,  15  W.  Va.  600,  and  Stevens 
V.  Brown.  20  W.  Va.  460,  in  only  one  impor- 
tant particular,  namely,  that  in  each  of  those 
cases  the  defendant,  creditor  of  the  railroad 
company,  appeared,  but  did  not  appear-  in 
this.  As  asserted  in  Pennsylvania,  etc.,  Co. 
V.  Rogers,  by  way  of  marking  the  distinction 
between  it  and  Mahany  v.  Kephart,  this 
court,  in  the  latter,  most  assuredly  decided 
the  status  of  the  Baltimore  &  Ohio  Railroad 
Company  to  be  such  as  made  it  liable  to  the 
proceffl  of  garnishment,  at  the  instance  of 
a  resident  assignee,  of  a  debt  contracted  by 
the  defendant  in  another  state  on  account 
of  wages  due  the  defendant  from  the  as- 
signee for  services  rendered  in  such  other 
state.  In  delivering  the  opinion  of  the  court 
Haymond,  J.,  said:  "I  am  unable  to  see,  if 
the  said  railroad  company  can  be  sued  for 
debts  contracted  in  this  state,  why  it  may 
not  also  be  sued  in  this  state  for  debts  con* 
tracted  in  other  states.  It  would  be  strange. 
Indeed,  if  residents  of  this  state  could  sue 
and  enforce  the  payment  of  their  debts  con- 
tracted in  this  state  against  said  railroad 
company  and  its  property  In  this  state, 
through  the  courts  thereof,  and  nonresident 
creditors  and  resident  creditors  of  said  rail- 
road company,  where  contracts  are  made 
In  another  state,  should  be  denied  the  same 
rights  and  privileges,  and  thus  be  left  with- 
out remedy  In  our  courta  I  do  not  feel  at 
liberty  to  so  hold  under  my  convictions  of 
the  law  with  us  touching  the  question.  Cer- 
tainly, If  Kephart  could  have  properly  sued 
the  railroad  company  for  said  $106  In  the 
county  of  Harrison  at  the  time  this  action 
was  brought,  the  plaintiff  In  this  suit  had  a 
right  to  sue  Kephart  there  and  garnishee 
the  railroad  company  there  as  the  debtor  of 
Kephart**  Following  this  Is  the  assignment 
of  the  reasons  for  his  conclusion.  In  this 
part  of  his  opinion  he  makes  no  reference  to 
the  appearance  of  the  defendant  as  having 
aided  the  jurisdiction  of  the  court  It  is 
alluded  to  only  upon  the  inquiry  as  to  the 
power  of  the  court  to  render  a  personal 
judgment  against  him.  However,  it  may 
have  been  in  law  a  waiver  of  defects  which 
would  otherwise  have  been  held  fatal,  in 
consequence  of  which  It  could  now  be  relied 
upon  as  showing  the  decision  to  be  sound 
In  principle.  Whether  it  would  have  made 
any  difference  in  the  opinion  and  conclusion 
of  the  court  no  person  can  possibly  know, 
aince  It  cannot  be  ascertained  from  the  re- 
port of  the  decision. 

The  Baltimore  ft  Ohio  Bailroad  Company 
la  undoubtedly  a  foreign  corporation,  as  test- 
ed  by  the  jurisdiction  of  the  federal  courts. 
Baltimore,  etc,  Co.  ▼.  Harris,  12  Wall.  (U. 
8.)  66,  20  L.  Bd.  864;  Marshall  v.  Baltimore 


ft  O.  R.  R.  Co.,  16  How.  829,  14  L.  Ed.  963; 
O.  ft  M.  R.  R.  Co.  V.  Wheeler,  1  Black,  297. 
17  L  Ed.  130;  Railway  Co.  v.  Whltton,  13 
Wall.  270,  20  L.  Ed.  571.  This  court  in 
Rece  V.  N.  N.  M.  ft  V.  Co.,  82  W.  Va.  164, 
9  8.  B.  212,  8  L.  R.  A.  672,  came  to  the  same 
conclusion,  under  the  federal  authorities 
above  cited  and  others.  But  the  test  of 
jurisdiction  in  the  federal  courts  is  not  resi- 
dence, but  citizenship,  under  section  2  of 
article  3  of  the  federal  Constitution,  ex- 
tending the  judicial  power  to  all  cases  ^'be- 
tween citizens  of  different  states."  The  dis- 
tinction between  citizenship  and  residence, 
as  applied  to  corporations,  is  observed  by  the 
courts.  "It  should  be  observed  that  the  cor- 
poration, although  It  may  have  a  quasi  habi- 
tat or  residence  In  another  state  than  that 
which  created  It  yet  cannot  be  a  citizen 
elsewhere,  and  therefore  cannot  claim  the 
benefit  of  that  clause  of  the  United  States 
Constitution  (article  4,  fi  2)  which  declares 
that  *the  citizens  of  each  state  shall  be  en- 
titled to  all  privileges  and  immunities  of 
citizens  In  the  several  states.*"  Upon  ap- 
plications for  removal  of  causes  from  state 
to  federal  courts,  as  in  Rece  v.  N.  N.  M.  A 
V.  Co.,  cited,  and  perhaps  a  few  other  in- 
stances, the  state  courts  are  called  upon 
to  notice  and  observe  this  distinction,  but 
In  the  ordinary  actions  by  and  against  corpo- 
rations, jurisdiction  Is  tested  by  the  fact  of 
residence,  except  when  It  Is  acquired  under 
special  statutes.  Though  a  corporation  is 
incapable  of  having  a  residence  in  the  sense 
In  which  that  term  is  applied  to  an  individ- 
ual, just  as  it  is  not  in  fact  a  citizen,  it  may 
be,  and  is  often,  deemed  to  have  a  residence 
or  the  equivalent  thereof  in  a  state  other 
than  that  of  which  it  is  a  citizen. 

There  Is  no  conflict  between  this  view  and 
the  conclusion  expressed  in  Pennsylvania,  etc., 
Co.  V.  Rogers.  The  garnishee  In  that  case 
was  only  temporarily  or  casually  in  the  state. 
It  had  an  agent  here  for  a  special  purpose. 
Its  situation  was  analogous  to  that  of  a 
nonresident  Individiial  temporarily  or  casually 
in  the  state,  having  no  usual  place  of  abode  at 
which  service  could  be  made  in  his  physical 
absence  therefrom.  Here  the  case  Is  radically 
different  The  corporation  actually  operates 
its  road  through  the  state,  having  agents 
along  Its  line  permanently,  upon  whom  serv- 
ice may  be  had  at  any  time,  owning  property 
of  Immense  value  and  carrying  on  a  business 
of  vast  proportions,  in  view  of  which  the 
statute  contains  special  provisions  applicable 
to  such  foreign  corporations  and  to  no  other,  as 
win  be  shown.  By  the  great  weight  of  judi- 
cial authority  this  gives  It  the  equivalent  of 
residence  in  the  state,  and  as  a  resident  it 
may  be  proceeded  against  as  garnishee,  just 
as  a  resident  Individual  may.  ''Accordingly 
the  doctrine  of  the  court  now  is  that  several 
states  may,  by  competent  legislation,  unite  in 
creating  the  same  corporation  or  in  combin- 
ing several  pre-existing  corporattons  into  a 
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single  one;  that  one  state  may  make  a  cor- 
poration of  another  state,  as  thus  organized 
and  conducted,  a  corporation  of  its  own,  as  to 
any  property  within  its  territorial  Jurisdic- 
tion; and  that  a  state  may,  by  an  enabling 
act,  authorize  a  corporation  created  in  an- 
other state  to  build  and  use  a  railroad  within 
its  own  limits,  without  creating  a  new  cor- 
poration. Illustrations  of  these  conclusions 
are  now  seen  every  day  in  the  passage  by 
states  of  enactments  making  foreign  corpora- 
tions doing  business  within  the  domestic 
Jurisdictions  domestic  corporations,  and 
amenable  in  all  respects  to  the  domestic  laws 
and  police  regulations,  notwithstanding  the 
provisions  of  their  foreign  charters.  But  It 
remains  equally  true  that,  for  many  purposes 
of  legal  procedure  and  practical  convenience 
in  the  administration  of  justice,  each  one  of 
the  bodies  so  created  remains  a  domestic  corpo- 
ration within  the  state  under  whose  Legisla- 
ture it  has  been  called  into  existence.  Clearly 
such  a  corporation  is  a  domestic  corporation 
within  each  of  the  states  whose  legislation 
has  created  it,  for  the  purpose  of  local  Juris- 
diction to  the  application  of  local  police  regu- 
lations. Such  a  corporation  is  a  resident  of 
each  of  such  states  for  the  purpose  of  the 
ordinary  Jurisdiction  of  its  courts,  and  con- 
sequently may  be  subjected  to  garnishment  in 
any  one  of  them,  provided  the  situs  of  the 
debt  is  there,  although  its  principal  office  or 
place  of  business  be  not  there."  10  Cyc.  170, 
171.  In  Fire  Ins.  Co.  v.  Chambers,  63  N.  J. 
Bq.  468,  82  Atl.  663,  the  court  holds  that  ''a 
corporation  is  capable  of  having  several  domi- 
ciles, and  of  being  sued  at  the  same  time  in 
more  than  one  Jurisdicticm.''  The  opinion  in 
that  case  reviews  many  decisions,  English 
and  American,  holding  this  doctrine.  Though 
not  accrediting  the  foreign  corporations  with 
a  domicile  in  the  state,  the  following  cases 
hold  it  liable  as  garnishee:  Mooney  v.  Bu- 
ford,  72  Fed.  32,  18  C.  C.  A.  421 ;  Pomeroy  v. 
Rand,  McNally  &  Co.,  157  111.  176,  41  N.  E. 
636;  Mooney  v.  Railroad  Co.,  60  Iowa,  846, 
14  N.  W.  843;  Bank  v.  Insurance  Co.,  83 
Iowa.  491,  50  N.  W.  63,  82  Am.  St  Rep.  816; 
Railroad  Co.  v.  Thompson.  31  Kan.  180, 1  Pac. 
622,  47  Am.  Rep.  497 ;  Harvy  v.  Railroad  Co., 
50  Minn,  405.  62  N.  W.  905,  17  L.  R.  A.  84; 
Hardware  Co.  ▼..Lang,  127  Mo.  242.  29  S. 
W.  1010.  In  some  of  them  It  Is  done  on  the 
theory  of  a  quasi  residence  in  the  state  by  the 
corporation,  thereby  holding  the  situs  of  the 
debt  to  be  in  the  state.  In  others  the  courts 
proceed  upon  the  assumption  that  a  debt  has 
no  situs,  and  that  the  debtor  may  be  pro- 
ceeded against  wherever  service  upon  him 
may  be  had.  without  regard  to  his  residence. 
This  doctrine  Is  contrary  to  the  principles 
underlying  the  decisions  In  Pennsylvania  Co. 
V.  Rogers,  cited,  which  are  believed  to  be 
sound,  and  supported  by  the  great  weight  of 
Judicial  authority.  A  nonresident  may  be 
summoned  as  garnishee,  but  upon  his  showing 
that  he  has  nothing  in  the  state  belonging  to 
the  defendant,  and  Is  not  bound  to  deliver  or 


pay  him  anything  in  the  state,  he  must  be  dis- 
charged. 

There  are  decisions,  however,  which  hold 
foreign  corporations,  having  the  right  to  do 
business  and  consenting  to  be  sued  in  the 
state,  not  liable  as  garnishees,  unless  they 
have  property  of  the  defendant  in  their  pos- 
session within  the  state,  or  are  bound  to  de- 
liver property  or  pay  him  money  in  the  state. 
Railroad  Co.  v.  Dooley,  78  Ala.  524 ;  Railroad 
Co.  V.  Chuml^y,  92  Ala.  317,  9  South.  286.  In 
the  last-named  case  the  court  held  a  Judgment 
rendered  in  Tennessee  against  an  Alabama 
railroad  company,  operating  its  road  through 
the  former  state,  as  garnishee,  for  wages 
earned  in  the  latter  state,  void  on  the  ground 
that  the  Tennessee  court  had  not  acquired 
Jurisdiction,  saying:  'TlaintifF  being  a  resi- 
dent of  Alabama,  and  defendant  an  Alabama 
corporation,  the  debt,  being  contracted  and 
payable  in  this  state,  could  not  be  subjected 
by  process  of  garnishment  by  a  court  of 
Tennessee."  Similarly,  in  Douglass  v.  P.  Ins. 
Co.,  138  N.  Y.  209.  33  N.  E.  938.  20  L.  R.  A. 
118,  84  Am.  St  Rep.  448,  it  was  held  that  "the 
right  of  a  creditor  of  a  corporation  to  prose- 
cute an  action  to  recover  the  debt  in  the 
courts  of  his  own  state  cannot  be  defeated 
by  the  pendency  of  attachment  proceedings 
against  him  in  another  state  by  a  creditor 
there,  when  the  only  claim  of  Jurisdiction  by 
the  foreign  court  rests  upon  authority  given 
by  the  statutes  of  its  state  to  seize  the  debt  by 
and  through  process  proceedings  against  an 
agent  of  the  corporation  in  that  state.  (2) 
While  a  state  may  authorize  the  seizure  and 
sale,  by  means  of  appropriate  legal  proceed- 
inS8>  of  property  of  nonresidents  in  the  Juris- 
diction for  the  payment  of  their  debts,  it  can- 
not subject  to  its  laws  either  their  real  or 
personal  property  out  of  the  Jurisdiction.  (3) 
In  attachment  proceedings  the  res  must  be 
within  the  Jurisdiction  of  the  court  issuing 
the  process,  in  order  to  confer  Jurisdiction. 
(4)  A  domestic  corporation  has  at  all  times  its 
exclusive  residence  and  domicile  in  the  Juris- 
diction of  origin,  and  it  cannot  be  garnished 
In  another  Jurisdiction  for  debts  owing  by  it  to 
home  creditors,  so  as  to  make  the  attachment 
effectual  against  such  a  creditor  in  the  ab- 
sence of  Jurisdiction  acquired  over  his  person. 
(6)  The  law  of  a  state  cannot  make  a  debtor, 
who  is  actually  a  nonresident,  a  resident  by 
so  declaring,  at  least  so  as  to  bind  another 
Jurisdiction  by  the  declaration.  (6)  The  legal 
proceedings  or  Judgments  of  another  state  are 
recognized  here  only  where  Jurisdiction  has 
been  acquired  according  to  the  course  of  the 
common  law  In  the  foreign  forum ;  and  this, 
although  the  statutes  of  that  state  purport  to 
give  its  courts  Jurisdiction,  in  disregard  of  the 
principles  and  rules  of  general  Jurisprudence, 
which  this  state  is  bound  to  recognize." 
Bank  v.  Furtlck  (Del.)  42  Atl.  479,  44  L.  R.  A. 
115,  69  Am.  St  Rep.  99,  holds  that  a  foreign 
corporation  cannot  be  summoned  as  garni- 
shee in  one  state  to  reach  a  debt  payable  by 
it  in  another  state.    This  proceeds  upon  the 
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theory  of  situs  at  the  residence  of  the  credit- 
or. Swedish-American  Nat  Bank  v.  Bleeck- 
cr,  72  Minn.  383,  76  N.  W.  740,  42  L.  R.  A. 
283,  71  Am.  St  Rep.  492^  embodies  the  same 
conclusion,  based  upon  a  different  groimd, 
namely,  nonresidence  of  the  garnishee  corpo- 
ration, the  same  as  that  upon  which  we  put 
the  decision  in  Railroad  Ck>.  v.  Rogers.  The 
syllabus  says:  "Our  statute  requires  a  for- 
eign Insurance  company,  before  doing  business 
In  this  state,  to  file  a  stipulation  agreeing  that 
any  legal  process  affecting  such  company, 
served  on  the  insurance  commissioner,  shall 
have  the  same  effect  as  if  personally  served  on 
the  company.  Held,  such  a  stipulation,  filed 
by  the  garnishee,  does  not  give  it  a  domicile 
in  this  state  for  all  purposes,  or  bring  into 
this  state  the  situs  of  a  debt  which  it  owes 
elsewhere  by  reason  of  business  transacted 
elsewhere,  and  such  a  debt  cannot  be  seized  in 
an  action  In  rem  in  this  state.** 

Aside  from  the  Alabama  decisions,  none 
of  these  were  railroad  cases.  In  Raihroad  Oa 
V.  Chumley,  the  Alabama  court  says:  "Sever- 
al statutes  of  Tennessee,  regulating  pro- 
ceedings of  garnishment  and  service  of  pro- 
cess upon  corporations,  were  introduced  in 
evidence,  but  we  fall  to  find  among  them 
any  statute  providing  for  service  of  process 
upon  foreign  corporations  in  garnishment 
suits.  It  may  be  that  the  language  is  com- 
prehensive enough  to  include  proceedings  by 
garnishment  when  the  property  sought  to  be 
reached  is  in  the  jurisdiction  of  the  state, 
though  the  garnishee  may  be  a  nonresident; 
but,  in  the  absence  of  evidence  of  any  con- 
struction by  the  courts  of  Tennessee,  we  can- 
not interpret  the  statutes  as  intending  to 
place  within  the  jurisdiction  of  the  state 
property  which  has  no  locality  there."  Upon 
examination  of  the  Tennessee  statutes  it  dis- 
covered no  purpose  or  intent  to  make  the 
foreign  corporation  In  any  sense  a  resident  of 
Tennessee,  and  therefore  the  situs  of  the 
debt  could  not  be,  upon  either  theory  of  that 
subject,  within  the  state  of  Tennessee.  As 
to  the  other  cases,  we  might  reach  the  same 
conclusion  under  our  statutes,  and  be  in 
perfect  accord  with  Railroad  Ck)i  v.  Rogers, 
for  the  statute  confers  upon  foreign  railroad 
corporations  rights  and  powers  materially 
different  from  those  conferred  upon  other 
foreign  corporations.  As  to  the  latter,  section 
30  of  chapter  54  of  the  Ck)de  of  1899  says 
that,  upon  complying  with  certain  require- 
ments, they  "shall  have  the  same  rights^ 
powers  and  privileges,  and  be  subject  to  the 
same  regulations,  restrictions  and  liabilities 
that  are  conferred  and  imposed"  on  corpora- 
tions chartered  under  the  laws  of  this  state. 
In  construing  this  language  we  must  not  lose 
sight  of  other  provisions  concerning  and  af- 
fecting the  status  of  foreign  corporations.  A 
ground  of  attachment  in  this  state  is  "that 
the  defendant,  or  one  of  the  defendants,  Is 
a  foreign  corporation,  or  a  nonresident  of 
this  state."    Code  1899,  c.  106,  i  1.    This 


evinces  an  intent  to  deny  to  tbtm  residence 
within  the  state.  The  statute  has  been  so 
construed,  not  only  here,  but  in  Virginia  also. 
They  are  subject  to  the  attachment  laws. 
Quesenberry  v.  Building  Association,  44  W. 
Va.  512,  30  S.  B.  73;  Savage  v.  Building  As- 
sociation, 46  W.  Va.  275,  31  S.  B.  991;  CJo- 
wardin  v.  Life  Ins.  Co.,  32  Grat  445.  These 
decisions  are  probably  sound  in  principle. 
The  provision  of  means  of  obtaining  juris- 
diction of  the  person  may  well  be  held  to 
have  been  intended  to  give  a  cumulative 
remedy,  and  not  to  take  away  any  of  those 
already  in  existence. 

But  the  language  of  that  section  applicable 
to  railroads  is  much  broader,  indubitably 
subjecting  them  to  the  liabilities  and  ac^ 
cording  them  all  the  rights  of  residents, 
except  in  so  far  as  it  has  been  qualified  by 
the  decision  in  Rece  v.  N.  N.  M.  &  V.  Oa,  32 
W.  Va.  164,  9  S.  B.  212,  3  Ia  R.  A.  672,  name- 
ly, that  it  does  not  deprive  them  of  their 
rights  in  respect  to  federal  jurisdiction.  The 
language  is:  "Bvery  railroad  corporation 
doing  business  in  this  state  under  the  pro- 
visions of  this  section,  or  under  charters 
granted  or  laws  passed  by  the  state  of  Vir- 
ginia or  this  state,  is  hereby  declared  to  be, 
as  to  its  works,  property,  operations,  trans- 
actions, and  business  in  this  state,  a  domes- 
tic corporation,  and  shall  be  so  held  and 
treated  in  all  suits  and  legal  proceedings 
which  may  be  commenced  or  carried  on  by  or 
against  any  such  railroad  corporation,  as 
well  as  in  all  other  matters  relating  to  such 
corporation."  In  view  of  this,  can  it  be 
treated  as  a  nonresident,  and  its  property 
made  liable  to  attachment  in  every  county 
through  which  it  passes  for  every  sort  of 
attachable  claim  that  might  arise?  No  such 
unreasonable  assumption  seems  ever  to  have 
entered  the  mind  of  any  person.  Legislative 
intent  to  the  contrary  is  made  too  plainly 
manifest  That  would  violate  rights  plainly 
conferred  by  the  express  language  of  the 
statuta  It  would  not  be  treated  as  to  its 
property,  business,  operations,  and  transach 
tions  within  the  state  as  domestic  corpora- 
tions are.  While  conferring  upon  it  all  the 
privileges  and  immunities  incident  to  resi- 
dence, the  Legislature  endeavored  to  impose 
the  liabilities  incident  thereto.  Accordingly 
the  statute  says  they  shall  be  held  to  be,  and 
treated  as,  domestic  corporations  in  all  suits 
and  legal  proceedings  which  may  be  com- 
menced or  carried  on  by  or  against  them. 
Garnishment  is  a  legal  proceeding,  though 
possibly  not  a  suit  directly  against  the  gar- 
nishee, as  to  wliich  we  need  not  determine. 
Nor  are  such  suits  and  proceedings  limited 
by  the  place  of  origin  of  the  cause  of  action. 
In  Humphreys  v.  N.  N.  M.  A  V.  Co.,  33  W.  ^ 
Va.  135,  10  S.  B.  39,  the  cause  of  action  was 
damages  for  a  personal  injury,  which  oc- 
curred in  another  state.  This  court  held 
that  the  action  was  maintainable  because 
service  of  process  could  be  had  in  this  state. 
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but  it  did  not  note  any  distinction  between 
citizenship  and  residence.  It  was  nnneceo- 
sary  to  do  so,  since  service  of  process  alone 
gave  the  requisite  Jurisdiction.  To  hold  a 
railroad  to  be  a  nonresident  for  one  purpose 
and  a  resident  for  another  would  be,  not  only 
Inconsistent  with,  but  vlolatiye  of,  the  mani- 
fest purpose  and  Intent  of  the  Legislature, 
disclosed  by  the  statute  above  quoted. 

The  Baltimore  &  Ohio  Railroad  Company, 
and  other  corporations  of  its  class,  at  the 
time  of  the  decision  of  the  case  of  Mahany 
▼.  Kephart  were  distinguished  in  their  status 
from  other  foreign  corporations  by  a  statute 
passed  December  27,  1873.  Acts  1872-73, 
p.  724.  c.  227,  «  16.  It  declared  that  "All 
railroad  companies  doing  business  In  this 
state  under  charters  granted  or  laws  passed 
by  the  state  of  Virginia  or  this  state,  are 
hereby  declared  to  be  domestic  companies  or 
corporations,  and  shall  be  treated  as  such  in 
all  cases."  The  Baltimore  &  Ohio  Railroad 
Company  was  necessarily  Included  among 
those  doing  business  under  laws  passed  by 
the  state  of  Ylrginia.  This  provision,  modi- 
fled  and  combined  with  others  enacted  from 
time  to  time,  finds  a  place  now  in  section 
80  of  chapter  54  of  the  Code  of  18d9.  In 
view  of  it  and  of  the  reasoning  of  Judge 
Haymond  in  that  case,  we  cannot  say  the 
decision  ia  wrong  or  would  have  been  wrong, 
had  there  been  no  appearance  on  the  part  of 
the  defendant  Nor  can  we  say  now,  in  view 
of  the  existing  statutory  provisions  adverted 
to,  that  the  status  of  a  railroad  company 
doing  business  in  this  state,  within  the 
meaning  of  those  statutes,  is  not  equivalent 
to  that  of  a  resident  of  the  stata  On  the 
contrary,  we  think  it  is,  and  for  that  reason 
it  may  be  proceeded  against  as  a  garnishee 
to  the  same  extent,  and  in  respect  to  the  same 
classes  of  debts,  as  natural  persons  residing 
in  tMs  state.  Just  here  it  is  proper  to  say 
the  use  of  the  word  "domicile^'  in  the  case 
of  Railroad  Co.  v.  Rogers,  52  W.  Va.  450, 
44  S.  E.  300,  62  L.  R.  A.  178,  is  inaccurate, 
as  it  Is  in  some  other  cases,  discussed  in  the 
opinion  in  that  case  and  in  this,  and  is  to 
be  taken  and  applied  in  the  sense  of  "resi- 
dence." Nor  can  the  Pennsylvania  Railroad 
Company,  upon  the  facts  disclosed  by  the 
record  in  its  case  against  Rogers,  be  con- 
sistently held  to  have  the  status  of  the 
Baltimore  ft  Ohio  Railroad  Company-,  since 
it  operates  no  line  of  road  here,  and  has  not 
put  itself  within  the  letter  or  spirit  of  the 
statute  by  merely  having  a  soliciting  agent 
in  the  state. 

That  this  ruling  may  deprive  the  employes 
in  other  states  of  foreign  railroad  companies, 
doing  business  in  this  state,  of  the  benefit  of 
exemptions  allowed  them  in  such  other  states, 
cannot  be  permitted  to  alter  the  principles  of 
law  governing  the  case.  Stevens  v.  Brown, 
20  W.  Va.  450,  presented  that  feature  to  this 
court  without  avail.  It  went  up  to  the  Su- 
preme Court  of  the  United  States  in  Railroad 


Co.  V.  Sturm,  174  U.  S.  710,  19  Sup.  Ct  797, 
43  li.  Ed.  1144,  with  the  same  result.  The 
doctrine  of  Stevens  y.  Brown  is  too  well  set- 
tled by  authority  of  the  highest  character  to 
permit  any  disturbance  of  it  Should  the 
garnishee  be  compelled  to  make  a  double  pay- 
ment on  account  of  the  services  rendered  It, 
the  fault  will  be,  as  we  think,  with  the  court  of 
some  other  state,  which  can  only  compel  the 
second  payment  by  refusing  to  give  the  Judg- 
ments of  the  courts  of  this  state  the  full 
faith  and  credit  to  which  they  are  entitled 
under  the  federal  Constitution.  For  that 
there  is  a  plain  remedy. 

For  the  reasons  aforesaid,  the  judgment 
will  be  afilrmed. 

On  Rehearing. 

The  correctness  of  the  conclusion,  above 
stated,  as  to  the  status  of  a  foreign  railroad 
corporation  doing  business  in  this  state,  is 
vigorously  resisted  on  the  rehearing.  As  that 
is  the  pivotal  question  in  the  case,  the  ar- 
gument demands  attention.  First,  it  is  said 
the  case  of  Mahany  v.  Kephart,  15  W.  Va. 
609,  does  not  treat  the  Baltimore  &  Ohio 
Railroad  Company  as  a  domestic  corporation, 
and  that  this  view  Is  precluded  by  certain 
expressions  in  the  opinion,  one  of  which  is 
the  reference  to  the  ]£  &  O.  R.  R.  Co.  ▼. 
Gallahue's  Adm'rs,  12  Grat  655,  65  Am.  Dec. 
254,  saying:  "However,  it  was  not  neces- 
sary to  decide  in  that  case  whether  the  said 
railroad  company  could  be  sued  or  garnished 
upon  contracts  made  in  another  state."  That 
was  because  the  contract  sued  on  was  a 
Virginia  contract  But  in  Mahany  v.  Kep- 
hart the  contract  on  which  the  main  action 
was  predicated  was  made  in  Baltimore,  Md., 
and  had  come  into  the  hands  of  a  citizen  of 
this  state  by  assignment  and  the  labor,  for 
the  value  of  which  the  railroad  company  was 
garnished,  was  performed  in  Maryland.  No 
matter,  therefore,  what  the  Virginia  court  had 
decided,  this  court  did  decide  that  the  Bal- 
timore &  Ohio  Railroad  Company  could  be 
sued  here  for  a  debt  arising  out  of  a  con- 
tract made  in  another  state,  and  could  be 
held  as  garnishee  as  to  wages  due  for  labor 
performed  in  another  state ;  and  Judge  Hay- 
mond said  of  the  Gallahue  Case:  "But  I 
thlnlc,  on  close  examination  of  the  opinion 
of  the  court  it  was  not  intended  to  restrict 
the  right  to  sue  or  garnishee  the  said  railroad 
company  to  Virginia  contracts.'*  The  other 
expression  relied  upon  has  no  reference  what- 
ever to  the  question  now  under  consideration, 
as  will  appear  from  the  connection  in  which 
it  was  used.  Judge  Haymond  did  say: 
"But  I  do  not  now  definitely  pass  upon  that 
question,  as  it  does  not  fairly  arise  in  the 
cas&"  The  question  referred  to  is  whether, 
if  the  debt  garnished  had  been  expressly 
made  payable  In  Maryland,  this  circumstance 
would  have  called  for  a  different  decision. 
The  sentence  immediately  preceding  the  one 
last  above  quoted  reads  as  follows:  "Neither 
the  facts  agreed  nor  the  answer  of  the  gar* 
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nishee  shows  or  pretends  that  there  was  any 
express  agreement  that  the  said  $105  due  Kei>- 
faart  should  be  paid  In  the  state  of  Maryland; 
and«  if  they  did  so  show,  I  am  not  now  prepar- 
ed to  decide  that  It  would  or  should  affect  the 
case,  or  change  my  conclusion  therein."  What 
we  decide  here  now  Is  just  what  Judge  Hay- 
mond  then  Intimated  as  his  oplnon,  namely, 
that  such  stipulation  does  not  affect  the  case, 
and  we  say  so  because  the  garnishee  is  to  be 
dealt  with  as  a  resident  individual  would  be. 
The  effect  of  such  stipulation,  when  the 
garnishee  is  a  resident,  has  been  determined 
in  the  discussion  of  the  question  of  situs, 
which  need  not  be  here  repeated.  In  Penn- 
«ylYanla  R.  R.  Co.  v.  Rogers,  52  W.  Va.  450, 
44  S.  B.  300,  62  L.  R.  A.  178,  we  said  it  did 
make  a  difference,  because^  the  garnishee  was 
a  nonresident  The  contention  here  is  that  a 
railroad  company  doing  business  in  this  state 
Is  to  be  treated  as  a  domestic  corporation 
quoad  only  "its  works,  property,  operations, 
transactions,  and  business  in  this  state,"  and 
therefore  cannot  be  sued  on  a  contract  or 
obligation  arising  out  of,  or  pertaining  to, 
its  business  in  another  state;  and  the  con- 
trary of  this,  we  repeat,  has  been  expressly 
decided  in  Mahany  v.  Kephart,  as  well  as 
in  other  cases  referred  to  in  the  opinion. 
Whether  a  resident  may  be  discharged  firom 
garnishment  by  showing  the  debt  to  be  pay- 
able in  another  state  Is  an  entirely  different 
question  now,  and  was  such  in  Mahany  y. 
Kephart 

A  further  contention  is  that  by  alteration 
of  the  statute  goyeming  foreign  railroad 
corporations  doing  business  in  the  state,  since 
the  decision  in  Mahany  y.  Kephart  the  status 
of  such  corporations  has  been  changed.  The 
act  of  December  27,  1873,  quoted  in  the  opin- 
ion, was  too  broad.  Its  purpose  went  beyond 
the  limits  of  leglslatlye  power,  as  was  soon 
reyealed  by  decisions  of  the  federal  Supreme 
Court  The  Legislature  could  not  deprive 
the  federal  courts  of  their  Jurisdiction  by 
declaring  a  foreign  corporation  to  be  a  do- 
mestic one.  It  probably  occurred  to  our 
legislators  that  in  some  other  respects  such 
corporations  could  not  be  domesticated.  We 
oould  not  annul  or  alter  the  charter  of  a 
corporation  of  another  state,  or  dissolve  it 
All  we  can  do  is  to  exclude  it  from  the  state 
or  limit  its  powers  and  privileges  here,  and 
impose  burdens  and  liabilities.  We  cannot 
have  or  exercise  any  extraterritorial  power 
over  them.  Realizing  this,  and  seeing  the 
excessive  and  futile  breadth  of  our  statute, 
the  Legislature  modified  it  For  what  pur- 
pose and  to  what  extent?  Simply  for  the 
purpose  of  reducing  it  within  the  limits  of 
its  legitimate  powers  over  the  subject-matter, 
and  to  no  greater  extent  The  evil  Intended 
to  be  overcome  by  the  change  is  perfectly  ap- 
parent That  is  the  best  measure  or  stand- 
ard by  which  to  determine  the  extent  of  the 
change  Intended,  and  it  falls  far  short  of  the 
subject-matter  of  this  discussion  and  conten- 
tioa.    Surely  it  was  never  intended  to  de- 


prive citizens  of  this  state  of  the  right  to 
sue  such  corporations  for  debts  due  them,  or 
for  debts  which  they  have  the  right  to  ac- 
quire by  a  legal  proceeding,  such  as  garnish- 
ment Nothing  in  the  language  of  the  stat- 
ute suggests  this,  and  it  is  not  within  the 
reason  for  the  alteration  made.  Such  a  debt 
or  right  held  by  a  citizen  of  this  state,  no 
matter  where  It  arose,  is  a  matter  relating 
to  such  corporation,  and  the  statute  says 
it  shall  be  held  to  be,  and  treated  as,  a  do- 
mestic corporation  in  all  suits  and  legal  pro- 
ceedings which  may  be  commenced  or  carried 
on  by  or  against  it,  "as  well  as  In  all  other 
matters  relating  to  such  corporation." 

Having  carefully  re-examined  the  case  and 
considered  the  argument  on  the  rehearing,  we 
are  convinced  that  the  conclusions  set  forth 
in  the  opinion  filed  on  the  former  hearing  are 
correct  and  the  judgment  then  rendered  will 
be  now  re-entered. 


<5S  W.  Va.  881) 
RAINEY    y.    FRBEPORT    SMOKELESS 
COAL  &  COKING  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  a.  1905.) 

1.  Meohawics*  Liens — ^Aooouitt  awd  Ajtida- 
yiT — Sufficiency. 

A  substantial  compliance  with  the  provi- 
sions of  the  statute  is  all  that  Is  required  in 
the  account  and  affidavit  filed  for  record,  for 
the  purpose  of  asserting  a  lien  under  section  7 
of  chapter  75  of  the  Code  of  1800. 

[Ed.  Note. — For  cases  in  point  see  voL  84, 
Cent  Dig.  Mechanics'  Liens,  I  20a] 

2.  Appeal — ^E^nai.  Decree — ^Refebbncb. 

A  decree  of  reference  founded  upon  the 
following  expressed  opinion:  *^The  court  la  of 
opinion  that  the  plaintiff  and  the  defendant 
George  Shanabarger  have  mechanics'  liens 
against  the  real  estate  owned  by  the  defendant 
corporation,  the  Freeport  Smokeless  Coal  & 
Coking  Company,  as  alleged  in  the  plaintiff's 
bill" — but  not  otherwise  adjudicating  the  prin- 
ciples of  the  cause,  is  not  final  or  appealable. 

3.  Mechanics'    Liens  —  Enfobceicent  —  Ap- 
peal— Reversal. 

Where,  upon  an  appeal  from  a  decree  for 
the  sale  of  real  and  personal  property  to  satis- 
fy liens,  under  section  7  of  diapter  75  of  the 
Code  of  1800,  the  decree  is  reversed  as  to  a 
lien  which  is  in  amount  the  larger  part  of  all 
the  liens  decreed,  and  such  lien  held  invalid, 
and  the  value  of  the  property  decreed  to  be 
sold  does  not  appear,  it  is  proper  to  reverse 
that  part  of  the  decree  directing  the  sale,  and 
to  remand  the  cause  with  directions  to  ascer- 
tain the  amount  of  property  necessary  to  satis- 
fy the  lien  or  liens  not  held  invalid,  and,  in  de- 
fault of  payment  to  order  a  sale  of  such  amount 
necessary. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  Barbour  County. 

Bill  by  W.  W.  Ralney  against  the  Free- 
port  Smokeless  Coal  &  Coking  Company. 
Decree  for  plaintiff,  and  defendant  appeals. 
Affirmed  in  part 

Rehearing  denied  January  0,  1006, 

Ice  &  Ice  and  Fred  O.  Blue,  for  appellant 
J.  Hop  Woods,  for  appellee. 

COX,  J.  W.  W.  Rainey  filed  his  bill  In 
equity  in  the  circuit  court  of  Barbour  counts 
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against  the  Freeport  Smokeless  Ck>al  &  Ck>k- 
ing  Company,  a  corporation,  to  enforce  a 
lien,  under  section  7  of  chapter  75  of  the 
Code  of  1889,  against  the  property  of  said 
corporation.  The  account  filed  charges  the 
said  corporation  with  salary  as  its  general 
manager  for  15  months,  from  August  1,  1900, 
to  November  1,  1901,  at  |75  per  month,  ag- 
gregating |1,125.  Certain  credits  are  allowed, 
bringing  the  aggregate  down  to  $955.50.  Of 
this  latter  sum  only  |675  is  claimed  to  be 
a  lien  for  services  rendered  within  nine 
months  preceding  the  recordation  of  the  ac- 
count The  bill  also  sets  up  a  laborer's 
lien  on  the  same  property,  in  favor  of  George 
Shanabarger,  for  a  balance  of  $160.72,  and 
makes  him  a  defendant  thereto.  The  cause 
was  referred  to  a  commissioner  to  ascertain 
liens,  set-offs,  etc.  Upon  the  hearing  of  the 
cause  upon  the  commissioner's  report,  a  de- 
cree was  entered  declaring  liens  in  favor  of 
plaintiff  and  defendant  Shanabarger  as  al- 
leged in  the  bill,  and  giving  a  recovery  there- 
for and  for  the  balance  of  the  plaintifiTs 
claim  which  was  not  a  lien,  and  directing 
sale  of  the  real  and  personal  property  of 
said  corporation  to  satisfy  the  liens  and 
debt  Prom  this  decree  the  said  corporation 
appealed. 

The  appellant  complains  of  the  decree  and 
of  the  report  of  the  commissioner,  and  of 
the  overruling  of  Its  exceptions  thereto,  for 
a  number  of  reasons,  among  which  is  that 
the  commissioner  erred  in  finding,  and  that 
the  court  erred  in  decreeing,  that  appellant 
was  Indebted  to  either  the  plaintiff,  or  Shana- 
barger. In  other  words,  appellant  contends 
that  there  .was  nothing  due  either  of  them 
for  which  a  lien  might  be  asserted.  We 
have  examined  the  evidence,  and,  while  a 
decree  based  upon  a  commissioner's  report 
should  not  be  set  aside  unless  plainly  wrong, 
yet  a  consideration  of  the  evidence  and  facts 
appearing  compels  us  to  say  that  this  decree 
is  plainly  wrong  so  far  as  the  plaintiff's 
«laim  is  concerned.  Before  there  can  be  a 
lien  there  must  be  a  debt,  a  liability,  some- 
thing due  or  to  become  due,  for  which  the 
lien  may  be  asserted.  It  appears  from  the 
record  that  the  appellant  corporation  was 
organized  on  the  16th  day  of  August  1900,  by 
the  plaintiff,  living  in  Barbour  county,  and 
certain  other  persons  living  in  Baltimore,  Md. 
At  the  meeting  for  organization,  plaintiff  was 
elected  a  director  and  general  manager.  The 
other  officers  elected  were  Frank  H.  Sloan, 
president ;  J.  P.  Wade,  vice  president ;  George 
B.  Wade,  treasurer;  George  B.  Clifton,  sec^ 
retary.  All  the  officers  except  plaintiff  re- 
sided in  Baltimore,  and  all  so  elected  were 
stockholders  of  the  company.  The  appellant 
corporation  began  the  development  of  certain 
coal  lands  conveyed  to  it  and  continued  to 
a  limited  extent. the  mining  and  shipping  of 
coal  until  some  time  in  May,  1901,  when 
mining  practically  ceased;  but  little,  if  any, 
coal  being  shipped  after  that  time  until  the 
following  year.    The  mining  and  shipping  of 


coal  tit  no  time  was  extensive;  only  about 
100  cars  being  mined  and  shipped  from  the 
time  of  the  organization  of  the  corporation 
until  May,  1901.  Some  of  the  witnesses  for 
appellant  the  majority  of  whom  are  the 
officers  thereof,  testified  that  the  purpose  of 
the  corporation  was  to  develop  the  property 
for  sale  and  not  to  mine  extensively,  and 
that  the  shipping  mentioned  was  principally 
to  prospective  purchasers  of  the  property. 
Plaintiff  claimed  an  express  contract  for 
wages  as  general  manager,  at  the  rate  of 
$75  per  month.  In  one  part  of  his  testimony 
he  says  that  the  express  contract  was  made 
with  W.  A.  Wade  as  agent  of  the  appellant; 
but  Wade  in  his  testimony  denies  this,  and 
it  is  shown  conclusively  that  Wade  had  no 
authority  to  make  such  contract  In  another 
part  of  plaintifffi  testimony,  he  says  the 
express  contract  was  made  \f  ith  W.  A.  Wade, 
George  B.  Wade,  and  Frank  H.  Sloan;  but 
this  Is  also  denied,  together  with  the  author- 
ity of  those  persons  to  make  such  contract. 
In  another  part  of  his  testimony,  plaintiff 
says  that  the  express  contract  was  made 
with  Frank  H.  Sloan,  and  this  is  likewise 
denied.  No  express  contract  is  shown  by 
the  evidence.  Plaintiff  contends,  however, 
that  an  Implied  contract  is  shown  by  proof 
of  the  performance  of  the  services  and  the 
value  thereof.  This  contention  Is  fully  re- 
futed by  the  evidence.    Ttiree  witnesses,  W. 

A.  Wade,  attorney  for  the  corporation,  George 

B.  Wade,  its  treasurer,  and  Frank  H.  Sloan, 
its  president  testified  positively^  and  cer- 
tainly that  it  was  agreed  on  the  day  the 
corporation  was  organized,  at  a  meeting  of 
the  board  of  directors  at  which  plaintiff 
was  present  and  when  the  general  manager 
and  other  officers  were  elected,  that  they 
were  to  receive  no  compensation  whatever 
for  their  services,  and,  especially,  that  It 
was  understood  and  agreed  with  the  plaintiff 
that  he  was  to  have  no  compensation  as 
general  manager  of  the  corporation,  and 
that  a  resolution  was  adopted  by  the  board 
of  directors  In  accordance  with  such  agree- 
ment and  understanding.  See  C.  &  O.  Ry. 
Co.  V.  Deepwater  Ry.  Co.  et  aL  (W.  Va.)  60 
S.  E.  890.  Against  this  testimony,  plaintiff 
testified  that  there  was  no  such  agreement 
or  understanding  as  to  him;  and  he  also 
produced  four  monthly  pay  rolls  made  out 
and  sent  by  him  to  the  appellant  upon  one 
of  which  the  following  appears:  "I  would 
like  to  have  $50  on  salary  to  pay  board 
and  room  rent"  Upon  another  appears  the 
following  item:  "W.  W.  Ralney  on  time 
$100."  Upon  another  appears:  "I  am  al- 
most compelled  to  have  $50  this  pay  to  meet 
some  expenses.  Do  the  best  you  can."  Upon 
another  the  following  item  appears:  ''W. 
W.  Ralney  $75."  With  the  return  of  one 
of  these  pay  rolls  to  plaintiff,  a  letter  was 
received  by  him,  with  a  postscript  signed 
by  G.  B.  Clifton,  in  which  he  says:  "We 
could  only  allow  you  $25  this  month  on  ac- 
count of  scarcity  of  cash."    Plaintiff  testified 
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that  of  tbese  demands  upon  the  pay  rolls  he 
received  the  |25  and  $50  mentioned  abore. 
W.  A.  Wade  testified  that  the  payments  of 
these  sums  were  made  pursuant  to  an  ar- 
rangement between  plaintiff  and  him  to  have 
Wade,  Sloan  &  Co.,  a  different  company 
from  the  defendant  corporation,  advance  to 
plaintiff  small  sums  to  meet  his  board,  which 
he  was  to  repay  to  Wade,  Sloan  &  Co.  when 
the  property  of  appellant  was  sold-  It 
Is  shown  that  these  sums  were  advanced 
by  checks  of  Wade,  Sloan  &  Co.  The  plain- 
tiff allowed  certain  credits  on  his  account 
filed  for  the  lien,  amounting  to  $169.50,  which 
he  did  not  claim  were  payments  knowingly 
made  by  appellant  on  his  salary,  but  credits 
or  set-offs  evidenced  by  checks  given  on  ap- 
pellant's funds  under  his  control,  in  payment 
of  his  individual  liabilities.  It  was  not 
shown  that  the  $25  above  mentioned  was  in- 
cluded in  said  credits.  The  $50  above  men- 
tioned was  certainly  not  Included,  and  no 
item  of  credit  for  that  amount  appears. 
The  account  of  the  plaintiff  filed  and  re- 
corded was  sworn  to,  and  the  bill  in  this 
cause  was  sworn  to,  both  of  which  say  in 
effect  that  the  defendant  corporation  is  In- 
debted to  the  plaintiff  in  the  sum  of  $955.60 
after  allowing  all  credits.  Now,  if  the  $50 
and  $25  had  been  actually  received  by  plain- 
tiff from  appellant  as  payments  on  his  salary 
as  general  manager,  the  plaintiff  should  have 
known  this  when  he  filed  his  account  and 
affidavit  and  when  he  filed  his  bill  in  this 
cause.  The  fact  that  plaintiff  did  not  allow 
the  $50  and  $25  as  payments  or  credits  on 
his  claim  very  strongly  corroborates  the  theo- 
ry that  these  items  were  not  received  by 
plaintiff  from  appellant  on  salary,  but  on 
some  other  account  or  for  -some  other  pur- 
pose. Plaintiff  also  testified  to  many  de- 
mands for  payment  of  salary,  but  this  Is 
denied  by  the  testimony  for  appellant  Oth- 
er facts  and  circumstances  appear  which 
in  onr  judgment  tend  to  corroborate  the 
contention  of  the  defendant  that  there 
was  no  indebtedness  or  liability  to  the  plain- 
tiff, but  we  deem  it  unnecessary  to  de- 
tail them.  It  seens  plain  to  us  that 
there  was  no  implied  contract,  and  no  In- 
debtedness or  liability  to  the  plaintiff  from 
the  appellant,  by  reason  of  the  matters  al- 
leged in  the  bill,  and  therefore  no  lien  to 
plaintiff. 

What  we  have  said  does  not  dispose  of  the 
claim  of  defendant  Sbanabarger  to  a  lien 
for  work  and  labor.  His  account  filed  runs 
from  June  to  November,  1901,  including  a 
small  item  in  November.  While  it  is  true 
that  plaintiff,  being  a  stockholder  and  direct- 
or of  appellant,  acted  as  its  general  manager 
without  compensation,  yet  it  Is  shown  by 
all  the  testimony  that  he  had  power  and  au- 
thority to  employ  labor  for  the  corporation. 
He  testified  that  he  employed  Sbanabarger 
for  the  corporation  as  pit  boss  and  for  other 
labor,  at  the  prices  charged  In  his  account, 


and  made  the  payments  for  the  corporation 
therein  credited.  Sbanabarger  testified  to 
the  same  effect  Some  testimony  was  offer- 
ed tending  to  show  that  Sbanabarger  had 
notice  that  the  mines  were  ordered  to  be 
shut  down  in  May,  1901,  but  this  evidence 
does  not  show  that  he  had  notice  that  they 
were  to  be  shut  down  permanently;  and,  if 
he  had  such  notice,  he  did  not  have  any  no- 
tice that  the  authority  of  the  general  man- 
ager to  employ  lal>or  had  been  revoked,  and 
he  had  a  right  to  rely  upon  his  contract  of 
employment  in  that  regard.  We  think  the 
account  of  defendant  Sbanabarger  was 
proved. 

Appellant  objects  to  Shanabarger's  claim 
for  a  lien  because  his  account  is  not  suffi- 
ciently specific.  The  account  shows  that 
It  is  in  favor  of  Sbanabarger  and  against 
appellant  It  Is  composed  of  various  items, 
specific  In  amount,  and,  when  taken  with  the 
affidavit,  we  think  that  it  reasonably  appears 
that  the  necessary  requirements  of  the  stat- 
ute have  been  complied  with.  Substantial 
compliance  with  the  provisions  of  the  stat- 
ute is  all  that  is  required  in  the  account  and 
affidavit,  and  the  account  and  affidavit  are 
to  be  considered  together.  We  think  no 
one  could  be  misled  as  to  the  nature,  purpose, 
or  amount  of  the  account,  although  It  could 
have  been  much  more  formal  and  full  In  its 
recitals.  It  would  seem  to  us  that  it  is 
sufficient  to  give  notice,  which  is  one  of  the 
principal  purposes  of  requiring  the  account 
and  affidavit  to  be  recorded.  U.  S.  Blow 
Pipe  Co.  V.  Spencer,  40  W.  Va.  098,  21  S.  B. 
769;  Phil.  Mech.  Liens,  S  850;  Wilvert  y. 
Snnbury,  *81  Pa.  67,  27  L^.  Int  857. 

Appellant  complains  of  the  oyerruling  of 
Its  exceptions  to  the  commissioner's  report. 
The  first  and  second  exceptions  of  appellant 
thereto  are  to  the  effect  that  the  commission- 
er failed  to  report  whether  or  not  there  were 
any  credits  or  set-offs  against  said  alleged 
liens,  and  failed  to  report  whether  or  not 
there  were  any  liens  other  than  those  to 
plaintiff  and  Sbanabarger,  as  directed  by 
the  decree  of  reference.  The  commissioner 
reported  the  liens  of  plaintiff  and  Sbana- 
barger, but  reported  no  other  liens  and  re- 
ported no  credits  or  set-offs  other  than  those 
stated  in  their  respective  accounts.  There- 
fore we  must  presume  that  the  commission- 
er found  neither  other  liens  nor  other  set- 
offs, or  he  would  have  reported  them.  The 
third  and  fourth  exceptions  of  appellant  to 
the  commissioner's  report  are  disposed  of 
by  what  we  have  already  said.  The  third 
exception  should  have  been  sustained  as  to 
plaintiff's  alleged  Hen,  and  overruled  as  to 
Sbanabarger's  lien.  The  fourth  exception 
should    have  been  sustained. 

The  decree  of  reference  to  a  commissioner 
contains  the  following  expressed  opinion 
of  the  court:  "The  court  is  of  opinion  that 
the    plaintiff    and    defendant    Sbanabarger 


476 


52  SOUTHEASTERN  REPORTER. 


(W.  Va, 


have  mechanics'  liens  against  the  real  estate 
owned  by  the  defendant  corporation^  the 
Freeport  Smokeless  Ck>al  &  CJoking  Company, 
as  alleged  in  the  plalntifTs  bilL**  The  decree 
of  reference  to  a  commissioner  Is  founded 
upon  this  expressed  opinion,  but  the  decree 
does  not  otherwise  adjudicate  the  principles 
of  the  cause.  It  Is  claimed  by  plaintiff  that 
the  part  of  the  decree  quoted  was  a  final 
adjudication  of  the  rights  of  the  plaintiff  and 
Shanabarger,  and  that  It  should  have  been 
followed  by  a  decree  of  sale»  and  not  by  a 
decree  of  reference.  This  part  of  the  decree 
was  not  a  final  adjudication  of  the  rights 
of  plaintiff  and  Shanabarger,  but  a  mere 
recital,  after  a  prima  facie  case  had  made 
proper  a  decree  of  reference.  This  part  of 
the  decree  was  merely  Interlocutory,  and  not 
appealable.  Gases  in  point  are  Hill  ▼.  Gronln, 
56  W.  Va.  174,  49  S<.  E.  132;  Armstrong  ▼. 
Ross,  66  W.  Va.  16,  48  S.  E.  745.  The  de- 
cree complained  of  directed  the  sale  of  the 
personal  and  real  property  of  the  appellant 
mentioned  in  the  bill,  without  ascertaining 
its  value  or  the  kind  or  items  of  personal 
property.  The  statute  provides  that,  after 
a  lien  is  established  in  favor  of  any  of  the 
creditors  whose  claims  are  presented,  the 
court  shall  order  a  sale  of  the  property  on 
which  the  lien  is  established,  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  such 
claims.  In  like  manner  as  other  suits  In 
chancery.  In  this  Case  it  Is  necessary  to 
reverse  the  decree  so  far  as  the  plaintiff's 
claim  Is  concerned,  which  is  by  far  greater 
in  amount  than  the  lien  of  Shanabarger, 
thus  leaving  the  amount  for  which  appel- 
lant's property  Is  liable  comparatively  small 
It  would  seem  inequitable  to  permit  the  de- 
cree for  sale  of  all  the  property  to  stand 
when  it  does  not  appear  that  a  sale  of  all 
Is  necessary  to  satisfy  the  Shanabarger  lien, 
especially  when  there  has  been  no  ascertain- 
ment of  the  kind  and  amount  of  the  personal 
property  or  of  the  value  of  either  the  real 
or  personal  property.  The  personal  prop- 
erty alone  may  be  more  than  sufficient;  we 
cannot  say. 

For  the  reasons  stated,  so  much  of  the 
decree  of  the  circuit  court  entered  in  this 
cause  on  the  31st  day  of  May,  1904«  as  de- 
clared that  plaintiff's  claim  alleged  in  his 
bill,  or  any  part  thereof,  is  a  lien  against 
the  property  of  the  appellant,  or  any  part 
thereof,  and  as  gave  a  recovery  in  favor  of 
the  plaintiff  against  appellant  for  the  amount 
of  the  claim  alleged  in  the  bill  or  any  part 
thereof  and  for  costs,  and  as  directed  a  sale 
of  the  property,  real  and  personal,  of  the  ap- 
pellant, Is  reversed;  and  so  much  of  the  re- 
port of  the  commissioner  as  finds  a  lien  or 
an  indebtedness  in  favor  of  the  plaintiff 
against  appellant,  is  set  aside;  and  this 
cause  is  remanded  with  directions  to  as- 
certain the  amount  of  property  of  appellant 
mentioned  in  plaintiff's  bill  necessary  to 
satisfy  the  lien  of  defendant  Shanabarger 


and  the  costs  to  which  he  may  be  entitled, 
and.  In  case  of  default  in  payment  thereof, 
to  order  a  sale  of  the  amount  necessary, 
and  to  be  further  proceeded  with  according 
to  the  principles  herein  announced  and  the 
rules  governing  courts  of  equity* 


(68  W.  Va.  414) 
STATE,  to  Use  of  ZBLL  GUANO  CO.,  v. 
CHRISLIP  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  28,  1905.) 
InxDircnoN — Action  on  Bond — ^Declaration. 
In  an  action  on  an  injunction  bond,  where 
the  sale  of  personal  property  levied  on  onder 
execution  alone  was  enjoined,  the  condition  of 
the  bon^  being  that  plaintiffs  ''shall  pay  all 
such  costs  as  may  be  awarded  against  them 
and  also  such  damages  as  shall  be  Incarred  and 
sustained  by  the  persons  enjoined  In  case  the 
injunction  be  dissolved,"  a  declaration  alleging 
liability  to  pay  the  judgments  upon  which  the 
executions  issued,  there  being  no  condition  to 
pay  the  judgments,  is  bad  on  demurrer. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  C>)urt,  Barbour  CJounty. 

Action  by-  the  state,  for  the  use  of  the 
Zell  Guano  Company,  against  E.  O.  Chrlsllp 
and  J.  N.  B.  Crim.  Judgment  for  plaintiff 
and  defendants  bring  error.    Reversed. 

Rehearing  denied  January  9,  1906. 

M.  Peck  and  W.  T.  Ice,  Jr.,  for  plaintiffs 
In  error.  S.  Y.  Woods,  for  defendant  in 
error. 

McWHORTER,  J.  This  is  an  action  of 
debt  brought  by  the  Zell  Guano  Oompany* 
a  corporation,  in  the  circuit  court  of  Barbour 
county  at  February  rules,  1892,  against  EL 
G.  (^risllp  and  J.  N.  B.  Crim,  defendants, 
on  an  injunction  bond  executed  on  the  25tb 
day  of  February,  1889,  by  E.  G.  Ohrlslip, 
Fannie  J.  Chrislip,  and  J.  N.  B.  Orhm,  the 
said  Fannie  J.  Chrislip  being  a  married  wo- 
man.   The  bond  In  question  Is  as  follows: 

"Know  all  men  by  these  presents,  that  we, 
Ervln  G.  Chrislip  and  Fannie  J.  ChrlsUp, 
principals,  and  Joseph  N.  B.  Grim,  security, 
are  held  and  firmly  bound  to  the  state  of 
West  Virginia,  in  the  sum  of  five  hundred 
dollars,  to  the  payment  of  which  to  the  said 
state  we  bind  ourselves,  jointly  and  several- 
ly, and  each  of  us  binds  his  heirs,  executors, 
and  administrators.  Witness  our  hands  and 
seals  this  25th  day  of  February,  1889. 

"The  condition  of  the  above  obligation  Is 
such,  that  whereas,  the  above  bound  B.  G. 
and  F.  J.  Chrislip  have  obtained  from  J.  M. 
Hagans,  Judge  of  the  2d  Judicial  Circuit  of 
West  Virginia,  an  Injunction  against  the 
Zell  Guano  (Company  and  others,  enjoining 
and  restraining  the  defendants  In  said  in- 
junction and  every  other  person  under  them 
from  selling  the  goods  in  said  bill  mentioned, 
and  compelling  said  defendant  Simpson  to 
turn  over  to  said  plaintiff,  the  key,  store- 
house and  personal  property  in  said  bill  men- 
tioned* until  further  order  of  court    Now 
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If  the  said  B.  O.  and  Fannie  J.  Ghriallp 
■hall  pay  all  such  costs  as  may  be  awarded 
against  them,  and  also  sncb  damages  as 
shall  be  Incurred  or  sustained  by  the  persons 
enjoined  In  case  the  Injunction  be  dlssolTed, 
then  this  obligation  shall  be  void,  otherwise 
to  remain  In  full  force  and  effect" 

This  bond  was  duly  signed^  sealed,  and 
acknowledged.  The  defendants  appeared  on 
the  3d  day  of  June,  18d3,  and  demurred  to 
the  declaration,  which  demurrer  was  over- 
ruled by  the  court  After  the  overruling  of 
the  demurrer,  the  pleadings  were  made  up 
and  a  jury  impaneled,  and  after  all  the  evi- 
dence was  in  the  plaintiff  demurred  to  the 
evidence  of  the  defendants,  in  which  the  de- 
fendants joined,  and  the  jury  returned  a 
conditional  verdict  in  favor  of  the  plain- 
tiffs against  the  defendants,  S.  G.  ChrlsUp 
and  J.  N.  B.  Grim,  for  the  sum  of  1976.28, 
the  amount  ascertained  as  damages  by  the 
said  special  verdict  The  defendants  moved 
to  set  aside  the  verdict  of  the  jury  and  the 
judgment  of  the  court  rendered  thereon, 
which  motion  was  overruled,  and  the  defend- 
ants objected  and  excepted  to  such  ruling  and 
obtained  from  this  court  a  writ  of  error  to 
such  judgment  and  assigned  as  error  the 
overruling  of  defendants'  demurrer  to  the 
plaintiffs'  declaration,  and  in  sustaining 
plaintiffs'  motion  to  reject  and  strike  out  de- 
fendants' plea  of  nil  debet  and  In  overrul- 
ing the  motion  made  by  the  defendants  to 
set  aside  the  verdict  of  the  jury,  and  in  sus^ 
taining  the  plaintiffs'  demurrer  to  the  de- 
fendants' evidence. 

The  first  question  to  be  disposed  of  is  that 
of  the  demurrer  to  the  declaration,  and,  if 
the  declaration  is  insufficient  It  will  not  be 
necessary  to  look  into  the  further  assign- 
ments of  error.  The  pleader  in  preparing 
his  declaration  seems  to  have  misconceived 
the  scope  of  the  conditions  of  the  bond  sued 
upon.  Section  10,  c.  133,  Code  1899,  pro- 
vides that:  "An  injunction  (except  •  •  •) 
shall  not  take  effect  until  bond  be  given  in 
such  penalty  as  the  court  or  judge  award- 
ing It  may  direct  with  condition  to  pay  the 
judgment  or  decree  (proceedings  on  which 
are  enjoined)  and  all  such  costs  as  may  be 
awarded  against  the  party  obtaining  the  in- 
junction and  also  such  damages  as  shall  be 
incurred  or  sustained  by  the  person  enjoined 
in   case   the  injunction   be  dissolved,"  eta 

It  will  be  observed  from  the  language  of 
the  bond  itself  that  the  purpose  of  the  in- 
junction was  not  to  stay  proceedings  on  the 
judgments  set  forth  in  the  declaration,  but 
was  for  the  purpose  of  restraining  the  Zell 
Ouano  CJompany  and  others  from  selling  the 
goods  in  the  bill  of  Injunction  mentioned, 
and  compelling  the  defendant  Simpson,  who 
was  constable  and  had  the  goods  in  charge 


under  executions,  '^  turn  over  to  said  plain- 
tiffs the  key»  storehouse,  and  personal  prop- 
erty in  said  bill  mentioned  until  the  further 
order  of  court"  The  condition  of  the  bond 
was  not  that  the  obligors  therein  should  pay 
the  judgments  alleged  in  the  declaration  to 
have  been  lost  by  reason  of  the  Injunction 
awarded  to  prevent  the  selling  of  the  goods 
mentioned  in  the  bllL  It  is  not  made  to 
appear  from  the  declaration  what  goods  were 
inhibited  by  said  injunction  from  being  sold, 
or  the  value  thereof,  and  no  bill  of  partic- 
ulars describing  the  property  and  its  value 
Is  filed  with  the  declaration,  nor  does  it 
appear  how  the  judgments  were  lost  by 
reason  of  the  Injunction,  the  judgments  were 
not  destroyed  thereby,  nor  any  liens  on  real 
estate  which  attached  by  virtue  of  the  judg- 
ments. Upon  the  dissolution  of  the  injunc- 
tion, the  measure  of  damages  sustained  by  the 
plaintiffs  which  might  be  recovered  on  the 
bond,  and  only  to  the  extent  of  the  penalty 
thereof,  would  be  the  value  of  the  property 
threatened  to  be  sold  by  the  defendant  con- 
stable, Simpson,  and  the  sale  of  which  was 
enjoined,  and  the  possession  required,  by 
order  in  the  injunction  case,  to  be  turned 
over  to  the  plaintiffs  in  said  injunction  bill. 
The  declaration  alleges  the  dissolution  of 
the  injunction  "by  the  order  of  said  court 
entered  in  said  cause  on  the  28th  day  of 
October,  1889,  sitting  as  a  court  of  chancery, 
and  that  costs  against  the  said  B.  Q.  Ghrisllp 
and  Fannie  J.  Ohrlslip  have  been  awarded 
the  said  Zell  Ouano  Oo.  therein  to  a  small 
amount  to  wit  the  sum  of  $19.25,  as  taxed 
by  the  clerk  of  said  court  according  to  law." 
The  declaration  fails  to  show  in  any  manner, 
or  anywhere,  in  what  court  the  said  injunc- 
tion suit  was  pending,  and  neither  does  It 
appear  from  the  bond  sued  upon.  The  al- 
legation in  regard  to  the  liability  of  B.  O. 
Ghrisllp-  and  Fannie  J.  Ghrlslip,  plaintiffs 
in  said  injunction  suit  for  damages  in  the 
amount  paid  by  the  plaintiffs,  Zell  Ouano 
(Company,  for  moneys  paid,  laid  out  and 
expended  for  attorney  fees  by  reason  of  said 
injunction  and  defense  of  the  same,  fails  to 
particularize  the  sums  paid  and  to  whom 
paid  for  that  purpose.  It  is  not  a  condition 
of  the  bond  that  plaintiffs  should  pay  the 
jddgments  set  out  In  the  declaration,  as 
provided  in  section  10,  c.  133,  Code  1809, 
in  case  of  dissolution  of  the  Injunction. 

The  declaration  of  the  plaintiffs  being 
fatally  defective,  the  demurrer  should  have 
been  sustained.  Therefore  the  verdict  is  set 
aside,  the  judgment  reversed,  and  the  case 
remanded  to  the  circuit  court  of  Barbour 
county,  with  leave  to  plaintiffs  to  amend 
their  declaration,  if  they  be  so  advised,  and 
for  a  new  trial  of  the  case. 
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MILLER  et  aL  t.  MITCHELL  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  5,  1905.) 

1.  Affeai.  —Review— DisoBETioN— Continu- 
ance. 

A  trial  court  has  a  wide  judicial  discretion 
in  passing  upon  a  motion  for  a  continuance ; 
and,  unless  its  action  appears  to  be  plainly 
wrong,  it  will  not  be  reversed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  3837.] 

2.  Pleading — Amendment— When  Allowed. 

"Before  a  court  should  allow  an  amended 
answer  to  be  filed,  it  ought  to  be  satisfied  that 
the  reasons  for  it  are  cogent  and  satisfactory, 
that  the  mistakes  to  be  corrected  or  facts  to  be 
added  are  made  highly  probable,  if  not  certain, 
that  they  are  material,  that  the  party  has  not 
been  guilty  ofmegligence,  and  that  the  mistakes 
have  been  ascertained  and  the  new  facts  have 
come  to  the  knowledge  of  the  party  since  the 
original  answer  was  filed."  Foutty  v.  Poar,  12 
S.  E.  1096,  35  W.  Va.  70. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent  Dig.  Pleading,  §§  783,  803.] 

3.  MOBTGAQBS  —  TeUBT    DeED  —  PAYMENT    TO 

Trustee. 

The  powers  of  a  trustee  are  limited  by  the 
instrument  creating  the  trust;  and,  where  a 
deed  of  trust  is  given  to  secure  a  debt,  the 
trustee,  as  such,  has  no  power  to  receive  pay- 
ment of  the  debt  and  discharge  the  debtor, 
where  the  deed  has  not  expressly  conferred 
such  power. 

[Ed.  Note. — For  cases  in  point,  see  voL  35, 
Cent  Dig.  Mortgages,  §  837.] 

4.  Executors  and  Adminibtbatobs  —  Moet- 
QAGE—FoBECLOsuBB— Application  of  I^eb- 
sonalty. 

Where,  after  the  death  of  the  grantor,  it  is 
necessary  to  invoke  equity  jurisdiction  to  fore- 
close a  deed  of  trust  upon  specific  real  estate 
given  to  secure  a  debt,  the  court  ought  to  re- 
quire the  personal  estate  in  the  hands  of  the 
administrator  to  be  first  ascertained,  and  de- 
termine how  much  of  it  is  applicable '  to  the 
payment  of  the  trust  debt,  and  should  require 
It  to  be  so  applied  before  it  decrees  a  sale  of  the 
land  in  satisfaction  thereof. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Roane  County. 
Bill  by  Warren  Miller  and  others  against 

5.  B.  Mitchell  and  others.    Decree  for  plain- 
tiffs, and  defendants  appeal.    Reversed. 

J.  A.  A.  Yandale,  for  appellants.  Walter 
Pendleton,  for  appellees. 

SANDERS,  J.  This  is  a  suit  in  equity, 
brought  by  Warren  Miller  and  others,  ex- 
ecutors of  R.  S.  Brown,  deceased,  against 
the  estate  of  C.  T.  Mitphell,  deceased,  B.  M. 
Hensley,  and  others,  to  enforce  the  lien  of 
a  trust  deed.  In  the  bill  it  is  alleged  that 
on  the  28th  day  of  January,  1888,  C.  T. 
Mitchell  executed  to  Thomas  Ferrell  and  R. 
S.  Brown  five  notes,  four  of  which  were  for 
$100  each,  payable  at  one,  two,  three,  and 
four  years  respectively,  and  the  other  for 
$97.50,  payable  at  five  years;  that  Ferrell 
assigned  bis  Interest  in  the  notes  to  Brown; 
that  afterwards,  on  the  4th  day  of  June. 
1888,  Mitchell  and  wife  executed  to  A.  B. 
Wells,  trustee,  a  deed  of  trust  on  49%  acres 
of  land,  in  Roane  county,  to  secure  the  pay- 


ment of  said  notes ;  that  Mitchell,  in  his  life- 
time, and  subsequent  to  the  execution  of 
the  deed  of  trust,  conveyed  10  acres  of 
said  land  to  B.  M.  Hensley,  and  the  residue 
thereof  to  J.  C.  Dillard;  that  both  Brown 
and  Mitchell  had  died  before  the  institution 
of  the  suit  Mitchell  left  surviving  him  his 
widow,  and  four  children,  infants,  who,  to- 
gether with  Wells,  trustee,  W.  B.  Mathews, 
sheriff  of  Roane  county,  and  as  such  admin- 
istrator of  C.  T.  Mitchell,  deceased,  J.  C. 
Dillard,  and  B.  M.  Hensley,  are  made  de- 
fendants to  the  bill.  Jurisdiction  Is  predi- 
cated upon  the  fact  of  the  removal  of  Wells, 
the  trustee,  to  the  city  of  Washington,  and 
that  he  declines  to  act  as  such  trustee,  the 
death  of  C.  T.  Mitchell,  and  the  unsettled 
condition  of  the  accounts.  The  bill  was  filed 
at  July  rules,  1900,  and  at  the  August  term 
following  Dillard  and  Hensley  tendered  their 
Joint  demurrer,  and  Wells,  trustee,  and 
Mathews,  sheriff,  and  as  such  administrator, 
tendered  their  separate  demurrers  to  the  bill, 
all  of  which  demurrers  were  overruled. 
Thereupon  Dillard  and  Hensley  tendered 
their  Joint  answer.  In  which  It  Is  alleged  that 
the  trustee,  Wells,  was  the  attorney  for 
Brown,  and  that  Mitchell  had,  at  various 
times,  paid  him  sums  of  money,  and,  In  addi- 
tion thereto,  had  turned  over  to  him  several 
notes  as  collateral  security,  to  be  applied  on 
said  trust  debt,  which  notes  were  collected 
by  Wells,  and  the  proceeds  turned  over  to 
Brown,  but  the  amounts  thereof  were  never 
accounted  for  to  Mitchell,  and  the  answer 
further  alleged  that  the  payments  and  col- 
lections aforesaid  were  sufficient  to  pay  off 
and  discharge  the  lien  of  the  trust  deed, 
and  that,  In  fact,  a  greater  amount  than 
necessary  for  that  purpose  was  paid.  There 
were  filed  with  said  answer  several  receipts, 
given  by  Wells  to  Mitchell,  for  money  which. 
It  is  stated  therein,  was  to  be  applied  on 
the  trust  debt  At  the  same  term  the  ad- 
ministrator, Mathews,  filed  his  answer,  set- 
ting up  substantially  the  same  facts.  The 
trustee,  Wells,  filed  no  answer.  A.  B.  Ken- 
ney  was  appointed  guardian  ad  litem  for 
the  Infant  defendants,  and  by  another  order, 
entered  at  said  term,  was  appointed  a  com- 
missioner, to  take  and  state  an  account  be- 
tween the  parties.  Kenney  being  guardian 
ad  litem  for  the  Infants,  and  therefore  Incom- 
petent to  act  as  commissioner,  on  November 
26,  1902,  a  decree  was  entered  appointing 
S.  E.  Boggess  commissioner  in  his  stead. 
The  commissioner  gave  notice  that  on  the 
18th  day  of  February,  1903,  he  would  pro- 
ceed to  execute  the  decree  of  reference,  which 
notice  was  accepted  by  all  the  parties  to 
the  suit  After  several  continuances  the  re- 
port was  closed  on  the  9th  day  of  March, 
the  commissioner  allowing  credits  of  $60,  and 
reported  a  balance  due  on  the  trust  debt 
of  $681.82.  Said  report  was  returned  and 
filed  on  the  24th  day  of  March,  1903,  and  on 
the  7th  day  of  April  following  the  defend- 
ants Dillard  and  Hensley  tendered  and  asked 
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leave  to  file  their  amended  answer,  to  which 
plaintiffs  objected,  which  objection  was  sus- 
tained. Thereupon  said  defendants  moved 
lor  a  continuance  of  the  cause,  and  tendered 
in  support  of  their  motion  the  affidavit  and 
supplemental  affidavit  of  J.  A.  A.  Vandale, 
their  attorney,  which  motion  was  resisted 
by  plaintiffs,  who  filed  in  opposition  there- 
to the  affidavit  of  the  conunissloner,  Boggess. 
The  court  refused  to  continue  the  cause,  and 
entered  the  decree  complained  of. 

The  first  assignment  of  error  ia  to  the  ac- 
tion of  the  court  in  refusing  to  continue  the 
cause.  In  the  affidavit  filed  in  support  of 
said  motion  it  is  stated  that  on  the  15th  day 
of  March,  1903,  the  affiant  prepared  a  notice 
to  take  the  deposition  of  A.  B.  Wells  in  the 
General  Land  Office  at  Washington  on  the 
23d  day  of  March,  and  that  said  notice  was 
accepted  by  plaintiffs;  that  on  the  20th  day 
of  March  he  received  a  letter  from  Wells, 
stating  that  his  deposition  could  not  be  taken 
in  the  Greneral  Land  Office,  inasmuch  as  he 
had  no  office  therein,  and  that  he  knew  of  no 
special  place  where  it  could  be  taken,  and 
that,  as  J.  6.  Schilling  was  his  attorney,  he 
would  not  take  any  steps  in  the  matter  with- 
out liis  advice;  that  not  being  acquainted  in 
the  city  of  Washington  the  time  was  too 
short  since  receiving  the  letter  from  Wells 
for  affiiant  to  ascertain  a  suitable  place  for 
taking  his  deposition,  and  give  notice  thereof 
as  required  by  law.  The  affidavit  further 
stated  that  affiant  was  informed  and  believed 
that  the  defendants  would  be  able  to  prove 
by  Wells  that  he  was  the  agent  and  attorney 
for  R.  S.  Brown,  and  was  acting  as  such 
when  the  paym^its  were  made  to  him  on  the 
trust  debt,  and  that  Wells  paid  over  the  same 
to  Brown  and  his  personal  representatives, 
and  took  receipts  therefor,  and  that  affiant 
and  the  defendants  did  not  know  of  any  one 
else  by  whom  said  facts  could  be  proven 
until  the  21st  day  of  March,  1003,  wh'to  af- 
fiant was  first  informed,  and  believed,  that 
the  fact  of  the  said  A.  B.  Wells  being  the 
attorney  and  agent  of  the  said  R.  S.  Brown 
at  the  time  aforesaid  could  be  proven  by 
several  other  witnesses,  named,  who  reside 
in  said  Roane  county,  some  15  miles  from  the 
courthouse,  whose  depositions  could  not  be 
taken  in  time  to  be  read  as  evidence  in  behalf 
of  the  defendants  at  the  term  at  which  the 
affidavit  was  filed.  The  affidavit  sets  forth 
the  materiality  of  the  evidence,  and  states 
that,  if  the  parties  are  given  time,  the  affiant 
has  no  doubt  but  that  it  will  be  obtained. 
As  has  been  noted.  Wells  entered  his  demur- 
rer to  the  bill  at  the  August  term,  1900, 
and  while  the  affidavit  for  continuance  sets 
forth  the  reasons  why  It  was  impossible  to 
take  his  deposition  between  the  15th  day  of 
March,  1903,  the  time  at  which  notice  was 
given,  and  the  time  at  which  the  motion  for 
a  continuance  was  made,  yet  it  does  not  of- 
fer, or  attempt  to  offer,  any  reason  or  excuse 
why  bis  deposition  was  not  taken  within  the 


period  which  elapsed  between  the  time  of 
filing  his  demurrer  and  the  time  of  giving 
such  notice.  It  nowhere  appears  In  the  af- 
fidavit that  any  diligence  whatever  was  used 
to  secure  the  deposition  of  Wells  during  the 
time  the  cause  was  pending.  From  the  very 
nature  of  the  pleadings  filed  by  the  defend- 
ants, they  were  bound  to  know  that  his  evi- 
dence was  material  to  their  defense — in  fact, 
of  the  most  vital  importance  to  them.  And, 
while  the  affidavit  states  that  the  other 
parties  named  therein  will  testify  that  Wells 
was  the  agent  and  attorney  of  Brown,  yet 
it  omits  to  state  that  they  will  testify  that 
he  was  such  agent  as  to  the  matter  in  con- 
troversy here.  "Upon  any  ground,  and  under 
all  the  circumstances  surrounding  the  case, 
the  matter  of  continuance  rests  in  the  sound 
discretion  of  the  trial  court,  and,  unless  it 
clearly  appears  that  such  discretion  has  been 
abused,  the  action  of  the  court  in  overruling 
a  motion  for  a  continuance  will  not  be  dis- 
turbed." Coal  Ck).  V.  Railroad  Co.  (W.  Va.) 
50  S.  B.  e06.  In  the  light  of  all  the  circum- 
stances, we  cannot  say  that  the  court  erred 
In  overruling  the  motion;  the  affidavit,  taken 
altogether,  not  showing  that  the  defendants 
had  used  that  degree  of  diligence  in  preparing 
their  defense  which  entitled  them  to  a  con- 
tinuance. 

The  second  assignment  of  error  is  to  the 
action  of  the  court  in  refusing  to  permit  the 
amended  answer  of  the  defendants  Dillard 
and  Hensley  to  be  filed.  This  answer  was 
tendered  after  the  report  of  the  commissioner 
had  been  returned,  and  at  the  same  term  at 
which  it  was  filed.  In  this  answer  it  is  alleged 
that  Wells  was  the  attorney  for  R.  S.  Brown, 
and  received  the  payments  made  to  him  by 
Mitchell  in  that  capacity,  and  that,  after  the 
death  of  Brown,  said  Wells  was  the  attorney 
for  his  executors.  The  only  new  matter  in 
the  amended  answer,  which  was  not  con- 
tained in  the  original  answer,  is  that  Wells 
was  the  attorney  for  the  executors  of  Brown. 
"Before  a  court  should  allow  an  amended  an- 
swer to  be  filed,  it  ought  to  be  satisfied  that  the 
reasons  for  it  are  cogent  and  satisfactory, 
that  the  mistakes  to  be,  corrected,  or  facts  to 
be  added,  are  made  highly  probable,  if  not 
certain,  that  they  are  material,  that  the  party 
has  not  been  guilty  of  negligence,  and  that 
the  mistakes  have  been  ascertained,  and  the 
new  facts  have  come  to  the  knowledge  of  the 
party,  since  the  original  answer  was  filed.*' 
Foutty  V.  Poar,  35  W.  Va.  70,  12  S.  B.  1096. 
There  is  no  apparent  reason  why  the  fact  of 
Wells  being  attorney  for  the  executors,  if 
such  were  the  fact,  could  not  as  well  have 
been  known  to  the  defendants  at  the  time  of 
the  filing  of  the  original  as  at  the  time  of 
filing  the  amended  answer.  Brown  died  on 
February  16,  1891,  and  some  of  the  receipts 
filed  with  the  original  answer  are  dated 
before,  and  some  after,  his  death.  The  de- 
fendants certainly  knew  in  what  capacity  all 
of  these  receipts  from  Wells  were  given  at 
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the  time  they  were  filed,  and,  knowing  tliis, 
it  should  have  been  alleged  in  the  original 
answer. 

The  defendants  excepted  to  the  commis- 
sioner's report,  on  the  ground  that  the  com- 
missioner, in  making  the  same,  refused  to 
hear  or  consider  the  evidence  offered  by  the 
defendants  to  show  the  payment  of  the  debt 
reported  therein.  In  returning  his  report, 
the  commissioner,  speaking  in  regard  to  said 
exceptions,  says  it  is  hot  true,  as  stated,  that 
he  refused  to  consider  any  eyidence  offered 
by  the  defendants  to  prove  the  credits 
claimed,  but  that  he  refused  to  allow  credits 
claimed  as  set  forth  in  the  exhibits  filed 
with  the  answer  of  the  defendants  Dillard 
and  Hensley,  *'for  the  reasons  that  said  ex- 
hibits was  the  only  evidence  offered  by  any 
of  the  defendants  to  prove  said  payments, 
and  your  commissioner  was  of  the  opinion 
that  said  exhibits,  considered  alone,  was 
improper,  incompetent,  and  insufiicient  evi- 
dence to  prove  the  payments  and  credits 
claimed  by  the  answers  filed  in  this  cause." 
We  do  not  think  that  the  court  erred  in  con- 
firming the  report  of  the  commissioner.  The 
burden  of  proof  was  upon  the  defendants  to 
show  that  Wells  was  the  attorney  for  Brown, 
and  that  in  receiving  the  payments  he  was 
acting  as  such  attorney.  This  they  nowhere 
attempt  to  show,  but  content  themselves 
by  filing,  as  exhibits  with  their  answer,  the 
several  receipts  from  Wells.  As  trustee, 
he  had  only  such  powers  as  are  conferred 
upon  him  by  statute  and  by  the  terms  of 
the  Instrument  creating  the  trusty  and  the 
power  to  receive  payment  of  the  trust  debt 
is  not  included  in  them.  "As  a  general  rule 
a  trustee's  authority  over  the  trust  property 
is  defined  and  limited  by  the  Instrument 
creating  the  trust,  and  he  should  be  guided 
strictly  by  its  provisions."  Atkinson  v. 
Beckett,  34  W.  Va.  584,  12  S.  E.  717. 

And  it  is  claimed  as  error  that  the  com- 
missioner calculated  the  Interest  on  all  four 
of  the  notes  from  their  date  to  October  26, 
1899,  and  to  that  added  the  principal  of  the 
notes,  and  then  deducted  the  $60  payment 
therefrom.  The  defendants  claim  that  the 
commissioner  should  have  applied  the  $60 
credits  on  the  note  on  which  they  were  in- 
dorsed, and  not  upon  all  of  them.  This 
contention  is  correct,  and  it  was  error 
to  calculate  the  interest  in  the  manner  In 
which  it  was  done,  but  for  this  error  we 
cannot  reverse,  because  the  erroneous 
amount  is  only  $22.58.  and  not  sufficient  to 
give  this  court  Jurisdiction;  but,  as  the 
case  must  be  reversed  for  other  errors,  it 
should  be  corrected  by  the  lower  court  in 
the  future  progress  of  the  case. 

It  is  also  assigned  as  error  that  the  com- 
missioner failed  to  give  credit  for  the  item 
of  $5,  stated  on  the  back  of  the  first  note 
as  having  been  paid  to  Rohr  for  printing 
notice  of  sale.  This  amount  does  not  affirm- 
atively appear  to  be  a  payment  on  the  indebt- 


edness. Before  the  commissioner  should 
allow  it,  it  must  so  appear.  The  burden  is 
upon  the  defendants  to  show  payments.  We 
cannot  say  that  this  amount  should  have 
been  credited,  and  therefore  cannot  hold 
that  it  was  error  for  the  commissioner  to 
disallow  it 

Counsel  for  the  defendants  make  the  fur- 
ther claim  that  the  administration  accounts 
of  the  decedent,  Mitchell,  should  have  been 
settled,  and  the  personal  assets  first  applied 
to  the  discharge  of  the  indebtedness.  Where 
the  grantor  is  dead,  and  it  is  necessary  to 
invoke  equity  jurisdiction  to  enforce  a  deed 
of  trust  upon  specific  real  estate  given  to 
secure  a  debt,  it  is  necessary,  before  decree- 
ing a  sale, of  the  real  estate,  to  have  settle- 
ment of  the  administration  accounts,  and 
first  apply  the  personal  assets  to  the  dis- 
charge of  the  debt  secured  by  such  deed  of 
trust  It  is  held  in  Bierne  v.  Brown's  Adm'r 
et  al..  10  W.  Va.  748,  that  in  a  suit  brought 
to  enforce  a  vendor's  lien  against  the  estate 
of  a  vendee,  after  his  death,  the  court  ought 
to  require  the  personal  estate  in  the  hands 
of  the  administrator  to  be  first  ascertained, 
and  to  determine  how  much  of  it  is  applica- 
ble to  the  payment  of  the  purchase  money, 
and  should  require  it  to  be  so  applied  before 
it  decrees  a  sale  of  the  land  to  pay  the  Hen. 
And  Judge  Green,  in  delivering  the  opinion  of 
the  court  in  that  case,  said:  "And,  though 
a  debt  so  contracted  be  a  lien  on  particular 
real  estate  by  a  mortgage,  or  a  vendor's  lien, 
this  general  rule  would  still  be  applicable, 
because  the  debt  was  originally  a  personal 
obligation  on  the  intestate  and  the  lien 
on  the  particular  real  estate  should  be  re- 
garded merely  as  a  collateral  security.'^ 
Laidley  v.  Kline,  Adm'x,  8  W.  Va.  218;  Wil- 
liams v.  Buster,  5  W.  Va.  342;  Sommer- 
vllle  y.  Sommervllle,  26  W.  Va.  484. 

The  decree  being  erroneous,  it  Is  reversed, 
and  the  cause  remanded. 


CS8  W.  Va.  438) 

McNEBLT  et  al.  v.  SOUTH  PBNN  OIL  00. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  5,  1905.) 

L  Tenancy  in   CoiOiON—WAfiTB— Account- 
ing—Exteaction  OF  Oil. 

The  basis  of  accounting,  between  tenants 
In  common,  joint  tenants,  and  coparceners,  for 
waste  effected  by  the  extraction  of  petroleum 
oil  from  the  common  property  under  circum- 
stances which  make  it  reasonably  certain  that 
the  party  so  taking  oil  acted  without  fraud  and 
under  the  belief  of  good  title  in  himself  to  the 
whole  of  the  propeH^t  though  not  without  no- 
tice of  defect  of  title,  is  the  value  of  all  the  oil 
produced  from  the  land,  less  the  whole  cost  of 
its  production,  including  the  cost  of  drilling 
producing  wells. 
2.  Oil  Lease  by  Co-Tbnant. 

If  one  co-tenant  execute  an  oil  lease  pur- 
porting to  cover  the  whole  of  the  common  prop- 
erty, under  which  the  lessee  produces  oil,  deliver- 
ing to  the  lessor  part  thereof  as  royalty,  it  is 
proper  to  require  the  lessor  and  lessee  Jointly  to 
make  r^aration  to  tha  injured  co-tenant,  and 
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Co  order  satisfaction  of  the  decree  against  them 
to  be  made  oat  of  proceeds  of  the  oil  in  the 
hands  of  the  special  receiver  in  the  canseu 
8.  SAMK—DiLMAOES— Elements. 

In  such  case,  rentals  received  by  the  co- 
tenant  in  possession  for  delay  in  drilling,  under 
a  provision  of  the  lease,  constitute  no  part  of 
the  damages  and  should  not  be  included  in  the 
decree ;  nor  are  they  to  be  accounted  for  as  rents 
and  profits,  unless  the  lease  is  ratified  or  ac- 
quiesced hi  by  the  other  co-tenant 
4.  Same— Ratification  of  Lease. 

A  mere  demand  for  discovery  as  to  and  ac- 
counting for  such  rentals,  in  a  bill  expressly 
denying  the  title  of  the  lessor  and  validity  of 
the  lease,  does  not  amount  to  a  ratification  or 
adoption  of  the  lease. 

(Syllabus  by  the  Court) 

Appeal  from  drcnlt  Conrt,  Wetzel  County. 

Bill  by  G.  B.  McNeely  and  others  against 
the  South  Penn  Oil  Company  and  others* 
From  the  decree  defendant  oil  company  ap- 
peals, and  plaintiffs  file  cross-appeal.  Modi- 
fled  and  affirmed. 

See  46  S.  B.  499. 

Thos.  P.  Jacobs,  Edward  A.  Brannon, 
Frank  V.  lams,  and  T.  R  Homer,  for  plain- 
tiffs. A«  B.  &  R.  F.  Fleming,  Ersklne  & 
Allison,  C.  Powell,  J.  W.  Newman,  gnd  R. 
W.  McCoy,  for  defendants. 

POFFBNBABGBR,  J.  In  this,  the  second 
appeal  in  McNeeley  y.  South  Penn  Oil  Com- 
pany»  the  disposition  of  the  first  appeal  In 
which  is  reported  in  52  W.  Va.  616,  44  a  B. 
608,  62  L.  B.  A«  562,  where  all  the  facts  oat 
of  which  the  questions  then  presented  arose, 
are  fully  stated,  the  principal  question  is 
the  basis  on  which  the  accounting  for  the 
oil  produced  shall  be  made.  After  the  case 
went  back  to  the  circuit  court,  the  South 
Penn  Oil  Company  $led  Its  second  amended 
and  supplemental  answer,  claiming  the  right 
to  account  on  the  basis  of  the  value  of  the 
oU  in  place,  which,  it  was  averred,  was  the 
value  of  one-eighth  of  all  the  oil  produced. 
Upon  exception  to  the  answer,  so  much  of 
It  as  set  up  this  claim  was  stricken  out  by 
the  conrt  Then  the  cause  was  recommitted 
to  commissioner  Basil  T.  Bowers  to  take  fur- 
ther testimony  and  to  ascertain  and  report 
the  amount  and  value  of  all  the  oil  obtained 
from  the  land  occupied  by  said  company  with 
its  oil  operations,  the  amount  and  value  of 
such  part  thereof  as  had  been  received  by 
John  W.  Starkey,  the  lessor,  and  the  amount 
of  money  expended  by  said  oil  company  in 
operating  for  and  producing  the  oil  so  ob- 
tained by  it.  The  special  receiver  in  the 
case  and  the  Bureka  Pipe  Line  Company 
were  required  to  report  the  amounts  of  oil 
received  by  them,  respectively,  and  the  dis- 
position made  thereof,  and  the  prices  at 
which  any  of  it  had  been  sold.  The  commis- 
sioner reported  that  the  South  Penn  Oil 
Company  had  taken,  from  the  74  acres  of 
land  occupied  by  it,  oil  amounting  in  value 
to  $47,800.75,  of  which  amount  $8,592.11  had 
been  paid  by  It  to  J.  W.  Starkey,  the  lessor, 
as  royalty,  and  that  the  cost  of  producing 
the  whole  amount  of  oil  thus  obtained  had 
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been  $85,698.24,  making  the  sum  of  $12,102.- 
51  the  value  of  the  production  from  said 
land,  less  the  cost  thereof.  To  this  report 
both  the  plaintiffs  and  the  South  Penn  Oil 
Company  excepted,  the  former  because  the 
commissioner  bad  allowed  the  cost  of  produc- 
tion to  be  taken  out  of  the  value  of  the  oil, 
and  the  latter  because  the  commissioner  h{id 
refused  to  find  and  report,  as  the  amount 
due  the  plaintiffs,  the  one-half  of  one-eighth 
of  all  the  oil  produced.  The  court  overruled 
all  the  exceptions  and  decreed  to  the  plain- 
tiffs, on  account  of  oil  produced,  the  sum  of 
$6,051.25,  and,  In  addition  thereto;  $188.67, 
one-half  of  the  cash  rentals  which  had  been 
paid  to  Starkey,  making  a  total  of  $6,189.92. 
From  this  decree,  the  South  Penn  Oil  Com- 
pany appealed,  assigning  numerous  errors 
in  the  decree,  and  McNeely  and  others,  the 
plaintiffs,  obtained  a  cross-appeal,  on  which 
they  complain  of  the  allowance  out  of  the 
fund  of  the  cost  of  production. 

The  court  adopted  the  rule  and  principle 
declared  and  applied  In  Williamson  v.  Jones, 
43  W.  Va.  562,  27  South.  411,  38  L.  B.  A. 
694,  64  Am.  St  Bep.  891.  On  both  sides,  the 
equity  and  legality  of  that  rule  is  denied, 
and,  for  McNeely  and  others,  it  Is  asserted 
that  the  conrt  never  Intended  to  prescribe 
in  that  case  a  general  rule  for  the  govern- 
ment of  ordinary  cases  of  this  kind.  In  this 
connection,  they  point  to  the  language  used 
by  the  court  in  the  oyllabus,  which  is:  ''Un- 
der the  circumstances,  a  party  taking  petro- 
leum oil  unlawfully  is  allowed  all  costs  of 
production,  including  costs  of  boring  produc- 
tive wells,  as  a  set-off  against  rents  and 
profits.'*  The  phrase  ''under  the  circum- 
stances'' is  made  the  basis  of  the  argument* 
§nd  the  character  of  the  sale,  magnitude  of 
the  production*  and  the  cost  thereof,  are 
relied  upon  as  the  circumstances  which,  in 
the  opinion  of  the  court.  Justified  the  formu- 
lation of  the  proposition  above  stated  as  a 
rule  for  the  special  case.  As,  in  this  case, 
the  lessor  and  his  tenant  were  not  purchasers 
at  a  Judicial  sale,  as  in  the  case  of  Jones, 
and  the  production  is  not  large,  and  the  de- 
fect in  the  title  of  the  lessor  was  disclosed  by 
the  records,  it  is  insisted  that  this  case  can- 
not be  assimilated  to  that  of  Williamson  v. 
Jones,  and  that  therefore  the  law  of  that 
case,  on  the  subject  of  the  basis  of  account- 
ing, has  no  application  here.  Counsel  for 
the  South  Penn  Oil  Company  declare  that 
the  basis  of  settlement  adopted  is  contrary 
to  the  great  weight  of  authority,  which  is 
to  the  effect  that  when  one  co-tenant,  acting 
in  good  faith,  not  fraudulently,  but  under 
a  mistake,  either  of  law  or  fact,  commits 
waste  in  extracting  oil  or  removing  coal 
or  other  minerals,  or  timber,  he  is  held  re- 
sponsible, not  for  the  value  of  the  finished 
product  less  the  cost  of  production,  but  only 
for  the  value  of  the  property  in  its  natural 
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production  and  magnitude  of  cost,  but  one 
circumstance  is  pointed  out  in  tliis  case  as 
distinguisliing  it  from  the  one  in  which  the 
rule  complained  of  was  declared.  That  is  the 
charge  of  fraud  against  Starkey.  The  court 
expressly  held,  In  Williamson  v.  Jones,  that 
Jones  was  not  a  purchaser  without  notice. 
He  was  declared  to  be  a  purchaser  with 
notice,  whom  ignorance  of  law  did  not  ex- 
cuse. But  it  is  said  that  Starkey  not  only 
had  notice,  but  participated  in  a  fraud  per- 
petrated upon  Mary  Higgins  by  her  husband. 
The  only  evidence  of  this  is  that  he  took 
possession  of  the  tract  of  laud,  one-half  of 
which  was  owned  by  her  and  the  residue  by 
her  husband,  under  a  deed  executed  by  the 
husband  alone.  As  it  is  not  perceived  how 
the  quantity  and  value  of  the  oil  produced 
can  have  any  material  bearing  upon  the 
equity  of  the  case,  the  charge  of  fraud  is  the 
only  matter  urged,  as  ground  for  distinction 
between  the  two  cases,  that  need  be  consider- 
ed. Mary  Higgins  was  an  invalid  at  the  time 
the  agreement  for  the  exchange  of  land  was 
executed  by  her  husband  and  Starkey,  in 
1873,  and  died  of  consumption  on  the  12th 
day  of  February,  1875.  Some  testimony  was 
taken  for  the  purpose  of  showing  her  attitude 
toward  the  exchange,  and  an  effort  was  made 
to  prove  that  she  was  satisfied  with  it  One 
witness  testified  that  she  had  said  she  was 
glad  it  had  been  effected.  She  did  not  sign  the 
executory  contract  providing  for  the  ex- 
change, and  the  deed  was  not  made  until 
after  her  death.  From  these  facts  it  is 
argued  that  she  was  unwilling  to  convey  the  i 
land,  that  her  husband  clandestinely  entered 
into  the  agreement  with  Starkey  and  had 
evil  designs  in  postponing  the  execution  of  the 
deed.  At  that  time,  the  land  was  probably 
regarded  as  not  very  valuable.  No  one  then 
dreamed  of  its  mineral  wealth.  The  trans- 
action took  place  probably  20  years  before 
that  section  of  the  country  developed  into 
oil-producing  territory.  At  variance  with  the 
charge  of  secrecy,  circumvention,  and  fraud, 
is  the  fact  that  Starkey  took  possession  of  the 
land  immediately  after  the  signing  of  the 
agreement,  and  while  Mary  Higgins  was  yet 
alive.  Another  circumstance  which  indicates 
that  negligence,  and  not  fraud,  was  the  origin 
of  these  troubles,  Is  that  the  land  was  not 
the  homestead,  for  Higgins  and  his  wife  had 
obtained  it  in  that  same  year  from  Edgell, 
by  deed  dated  April  4, 1873.  In  view  of  these 
facts  and  circumstances  we  do  not  think  the 
charge  of  actual  fraud  is  sustained,  and 
therefore  no  substantial  ground  of  distinc- 
tion between  this  case  and  that  of  William- 
son V.  Jones  is  perceived. 

Counsel  for  the  South  Penn  Oil  Company, 
in  insisting  upon  the  application  of  the  com- 
mon-law principles  governing  the  relation 
of  co-tenants,  seem  to  overlook  the  important 
fact  that  our  statute  has  altered  that  law  in 
this  respect  By  section  2  of  chapter  92  of 
the  Code  of  1891,  tenants  in  common,  joint 
tenants,  and  coparceners  are  made  liable  to 


one  another  for  waste.  At  common  law  there 
is  no  such  liability.  Reference  is  made  to 
the  statute  which  gives  an  action  of  account 
against  a  co-tenant  for  receiving  more  than 
his  share  of  rents  and  profits — section  14  of 
chapter  100  of  the  Code  of  1899,  supplying  a 
defect  in  the  common  law,  and  corresponding 
to  a  similar  statute  passed  by  practically  all 
the  states — ^but  none  to  the  statute  which 
creates  liability  for  waste.  It  was  this  stat- 
ute which  gave  the  court  its  serious  trouble 
in  Williamson  v.  Jones  and  prevented  the 
adoption  of  the  common-law  basis  of  settle- 
ment contended  for  here.  In  view  of  it,  the 
court,  in  order  to  allow  any  off-set  whatever, 
was  forced  to  adopt  another  principle,  name- 
ly, that  he  who  asks  equity  must  do  equity. 
In  delivering  the  opinion  of  the  court.  Judge 
Brannon  said :  "We  are  In  a  court  of  equity, 
which  often  departs  from  dry  legal  rules  in 
the  Interest  of  substantial,  even-handed  Jus- 
tice. It  does  not  seem  that  there  Is  any  in- 
flexible. Ironclad  rule  in  equity  in  this  matter, 
unless  our  statute  Imposes  It  This  is  not 
the  case  of  a  suit  to  Impose  upon  the  co- 
owner  a  personal  liability,  or  a  liability,  on 
his  land,  for  improvements,  nor  to  continue 
in  possession  till  future  profits  shall  reim- 
burse them ;  but  it  is  a  case  where  the  plain- 
tiffs ask  an  account  to  cliarge  Jones  with 
rents  and  profits,  and  he  seeks  to  set  off 
improvements.  Tea,  more,  it  is  a  case  where 
the  plaintiffs  ask  to  receive  the  benefit  of  the 
property  in  Its  improved  condition — ^to  have 
the  benefit  of  those  improvements;  that  is, 
they  ask  pay  for  oil  fiowing  through  these 
very  wells,  without  which  wells  there  would 
not  be  a  gallon  of  oil  for  them  or  for  Jones. 
The  law  is  well  settled  that  In  account  of 
rents  and  profits  you  must  charge  the  party 
for  the  property  in  its  condition  before  his 
improvements,  and  not  with  the  profits  of 
his  improvements.  Hall  v.  Hall,  80  W.  Va. 
789,  5  S.  B.  265 ;  Freem.  Co-Ten.  $  262 ;  Code 
1899,  c.  91,  §  2;  Moore  v.  Ligon,  30  W.  Va. 
155,  8  S.  B.  576 ;  White  v.  Stuart  76  Va.  566 ; 
Early  v.  Friend,  16  Grat  21,  78  Am.  Dec 
649;  Fishack  v.  Ball,  34  W.  Va.  644,  12  S.  B. 
856.  This  is  a  Strong  factor  in  the  solution 
of  this  question.  The  plaintiffs  demand  their 
oil,  solely  the  fruit  of  the  pluck  and  courage 
and  energy  of  Jones,  in  hazardous  enter- 
prises, which  might  liave  involved  him  in 
ruin.  They  come  into  a  court  of  equity,  ask- 
ing that  we  accord  them  their  legal  rights, 
and  they  are  given  unto  them,  but  it  is  an 
adage  that  he  who  asks  equity  must  himself 
do  equity.  He  cannot,  in  every  instance,  eat 
the  fruitage  without  sharing  In  the  burden 
of  the  planting.  I  repeat  that  no  immovable 
rule  binds  a  court  of  equity  in  tills  matter. 
•  ♦  ♦  If  we  give  Jones  his  expenditures, 
still  a  large  amount  goes  to  the  plaintiffs; 
otherwise  Jones  loses  them,  and  this  would 
violate  a  rule  of  equity  which,  translated 
from  the  Latin,  says  that  "by  the  natural 
law  it  is  not  right  that  any  one  should  grow 
rich  by  the  detriment  and  injury  of  another.* 
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Much  authority  can  be  shown  to  support  this 
doctrine  in  addition  to  that  given  above. 
Story,  Eq.  Jur.  S  1236,  note ;  Corcoran  v.  Cor- 
coran and.  Sup.)  21  N.  E.  468,  4  I^  R.  A. 
782,  12  Am.  St  Rep.  390 ;  Stewart  v.  Stewart 
(Wis.)  63  N.  W.  886,  48  Am.  St.  Rep.  949; 
11  Am.  &  Eng.  Enc.  Law,  1107.  But  for 
Jones'  acts,  this  oil  would  not  have  been 
produced,  so  far  as  we  can  see ;  but  for  him 
perhaps  this  oil  now  enriching  the  plaintiffs 
would  have  been  lost  to  them  by  being  drain- 
ed off  by  wells  on  adjoining  lands.  Under 
these  circumstances,  equity  cannot  be  blind 
to  the  argument  that  Jones'  acts  have  been  to 
the  plaintiffs  a  blessing,  not  even  in  disguise, 
but  plain  and  apparent  We  cannot  be  deaf 
to  the  argument  that  the  labor,  enterprise, 
and  business  ability  of  this  man,  though 
technically  In  the  wrong,  appeal  to  a  court 
of  equity  with  strong  call  for  liberality  so 
far  as  to  repay  him  by  set-off  all  outlay  in 
producing  oil.  Including  cost  of  productive 
wells,  and  we  resolve  any  doubt  by  so  hold- 
ing. A  debt  for  such  improvement  could 
not  be  made  against  the  plaintiffs,  nor  would 
we  say  that  all  their  oil  could  be  thus  ab- 
sorbed ;  but  here  is  a  large  surplus." 

But  for  the  equitable  principle  thus  de- 
clared, it  is  difficult  to  see  how.  In  view  of 
our  statute,  anything  at  all  could  be  allowed 
by  way  of  offset,  against  the  value  of  the 
oil  produced.  It  is  not  a  question  of  account- 
ing for  rents  and  profits,  but  one  of  making 
reparation  for  a  wrong,  however  innocently 
it  may  have  been  done,  and  the  court  seems 
to  have  gone  to  the  utmost  limit  of  equity 
Jurisdiction  to  relieve  from  the  rigors  of 
the  common,  and  statutory,  law  in  allowing 
expenses  incurred  in  the  performance  of  a 
wrongful  act  to  be  set  off  against  the  bene- 
fits derived  therefrom.  To  go  further  and 
ttmlt  recovery  to  the  mere  value  of  the  oil 
In  place  would  put  the-  wrongdoer  in  the 
exact  situation  of  one  who  enters  upon  land 
and  takes  the  mineral  therefrom  rightfully. 
Courts  of  equity  cannot  ignore  all  property 
rights  and  fully  exonerate  from  the  con- 
sequences of  legally  wrongful  acts. 

An  effort  is  made  to  obtain  the  same  re- 
sult, namely,  an  accounting  on  the  basis  of 
one-eighth  of  the  oil  produced  as  its  value 
In  place,  by  the  contention  that  the  plain- 
tiffs, by  the  allegations  of  their  bill,  ratified 
and  adopted  the  lease  which  provided  for 
the  payment  of  one-eighth  of  the  oil  as  royal- 
ty. It  does  allege  the  receipt  by  Starkey 
of  money  as  rental  and  bonus,  sets  up  title 
in  the  plaintiffs  to  such  money,  prays  a  dis- 
coTery  as  to  the  amount  thereof  and  an  ac- 
counting for,  and  payment  of,  the  same  by 
the  lessors  to  the  plaintiffs.  But  it  attacks 
the  lease  on  the  ground  of  invalidity,  and 
declares  that  the  extraction  of  the  oil  is 
wrongful,  unlawful,  and  wasteful,  and  denies 
that  the  lease  confers  upon  the  lessees  any 
right  or  title  to  the  oil,  or  Justifies  any  entry 
upon  the  land,  and  denies  any  title  or  right 


in  Starkey  authorizing  him  to  execute  the 
same.  Its  allegations  are  directly  to  the 
point  that  the  lease  is  void,  and  that  Starkey 
has  no  title  to  one-half  the  land,  and  its 
principal  aim  and  object  are  to  establish 
such  invalidity  and  want  of  title.  Al- 
though it  sets  up  a  demand  derived  from 
rents  and  bonus,  which  Is  apparently  incon- 
sistent with  renunciation  of  the  lease,  all 
parts  of  the  bill  must  be  considered  in  seek- 
ing its  true  Intent  and  purpose,  and,  if  it 
appears  that  this  demand  rests  upon  some 
other  ground  than  that  of  a  ratification  of 
the  lease,  It  must  be  so  regarded.  There  are 
no  express  words  of  adoption  or  ratification 
in  the  bilL  On  the  contrary,  the  lease  is 
repudiated  and  its  validity  denied  most 
directly  and  emphatically.  This  is  plainly 
sufficient  to  overthrow  any  mere  inference 
of  adoption  arising  simply  from  a  demand 
for  an  accounting  as  to  rentals  and  money 
paid  as  a  bonus.  The  theory  of  the  bill, 
as  regards  this  demand,  seems  to  be  that  this 
money,  like  the  oil,  has  been  derived  from 
the  land,  and  may  be  exacted  notwithstand- 
ing the  invalidity  of  the  lease  and  want  of 
title  under  it  as  profit  derived  from  the 
waste  committed,  and  not  as  money  obtained 
by  virtue  of  the  contract  Hence,  our  con- 
clusion is  that  the  bill  does  not  ratify  and 
claim  under  the  lease. 

The  inclusion  in  the  decree  of  the  sum  of 
$138.67,  one-half  of  the  rentals  paid  to  Stark- 
ey by  the  South  Penn  Company,  under  the 
terms  of  the  lease,  is  assigned  as  error.  As 
to  the  appellant  it  is  clearly  an  improper 
charge.  It  is  no  part  of  the  proceeds  of 
the  oil  extracted,  nor  does  it  represent  any 
element  of  Injury  to  the  land.  It  accrued 
to  Starkey  under  a  covenant  in  the  lease, 
and  arose  wholly  out  of  contract  betwe«i 
Starkey  and  the  South  Penn  Oil  Company, 
and  is  in  no  sense  connected  with  any  waste 
or  injury  to  the  land.  With  this  contract 
the  plaintiffs  have  no  connection  whatever. 
It  never  was  their  contract  and  they  have 
emphatically  refused  to  accept  it  or  be  bound 
by  it  As  they  do  not  claim  under  the  con- 
tract and  could  npt  do  so,  without  ratifying 
the  same  as  a  whole,  and  the  money  was  re- 
ceived by  Starkey  on  the  contract  and  not 
out  of  the  land,  and  was,  as  to  the  South 
Penn  Oil  Company,  money  paid  out  and  not 
money  received  from  the  land,  the  Inclusion 
of  this  sum  In  the  decree  was  clearly  er- 
roneous. 

Another  contention  is  that  it  was  error  to 
render  a  decree  against  Starkey  and  the 
South  Penn  Oil  Company,  Jointly,  for  the 
value  of  the  entire  one-half  of  the  net  sum 
realized  from  the  oil,  for  the  reason  that 
Starkey  had  received  $3,592.11,  and  the  con- 
tention is  that  this  should  have  been  deduct- 
ed and  the  decree  rendered  for  the  balance, 
and  a  separate  decree  entered  against  Stark- 
ey for  the  amount  which  he  had  received. 
This  position  is  untenable.    As  the  South 
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Penn  Oil  Company  actnally  took  from  the 
earth  the  oil  In  question,  retaining  seven- 
rigbths  thereof  and  delivering  the  residue 
to  Starkey,  or  to  the  pipe  line  company  for 
him,  it  was  responsible  for  the  whole  amount 
thereof  and  could  not  discharge  itself  by  pay- 
ment or  delivery  to  anybody  except  the  right- 
ful owners.  It  wag  the  actual  despoiler  of 
the  property.  Its  drills,  machinery,  appli- 
ances, agents,  and  employes  actually  pierced 
the  soil  of  the  plaintiffs  and  severed  and 
brought  up  their  oil  unlawfully  and  wrong- 
fully. Starkey's  unauthorized  and  void  con- 
tract did  not  do  that  But  for  the  acts 
done  under  it  by  the  lessee,  it  would  have 
been  harmless.  Having  done  tliis  injury, 
the  oil  company  cannot  discharge  itself  by 
making  reparation  to  any  one  but  the  injured 
party.  It  cannot  say  to  him:  ''You  must 
look  to  my  partner  in  wrongdoing,  because 
some  of  the  benefits  thereof  accrued  to  him." 
The  decree  is  therefore  not  erroneous  in 
this  respect 

On  the  3d  day  of  October,  1903.  the  court 
decreed  that  partition  of  the  land  be  made, 
and  appointed  commissioners  for  that  pur- 
pose, after  having  ascertained  that  C.  H. 
Ice  and  Q.  B.  McNeely  were  entitled  to  45 
acres  of  the  tract,  Waitman,  Ida,  and  Martha 
Higgins  to  five  acres,  John  W.  Starkey  to 
24  acres,  and  Hezekiah  Hood  to  26  acres, 
but  no  actual  partition  appears  to  have  been 
reported  or  decreed.  In  this  state  of  the 
record,  it  is  said  the  court  erred  in  decree- 
ing partition  of  the  land.  To  this  it  suffices 
to  say  the  decree  is  not  appealable.  It  makes 
no  partition,  and  does  not  settle  the  princi- 
ples of  the  cause.  Evidently  this  ascertain- 
ment was  made  merely  for  the  purpose  of 
determining  the  basis  for  a  division  of  the 
proceeds  of  the  oil  produced.  Only  to  that 
extent  does  it  seem  to  have  been  made 
effective  or  fruitful.  An  actual  partition 
would  not  ordinarily  be  by  the  acre  without 
regard  to  value.    In  this  we  see  no  error. 

In  pronouncing  its  decree,  however,  the. 
court  erred  in  one  other  respect  Three  in- 
fant children  of  Louis  Higgins,  a  son  of  Mary 
fliggins,  are  defendants  in  the  cause  and 
are  entitled  to  V74  of  the  amount  ascertained 
to  be  due  from  Starkey  and  the  South  Penn 
Oil  Company.  Their  interest  was  overlooked 
and  the  whole  amount  decreed  to  the  plain- 
tiffs. Of  this  the  South  Penn  Oil  Company 
Justly  complains,  because  these  infants  may 
hereafter  demand  payment  of  their  share, 
and  in  that  case  there  would  be  a  double  re- 
covery to  that  extent  Deducting  from  the 
amount  of  the  decree  the  sum  of  |138.67,  the 
money  arising  from  rentals  paid,  the  whole 
amount  due  Is  ascertained  to  be  $6,051.25.  Of 
this,  the  plaintiffs  are  entitled  to  a  decree 
for  the  sum  of  |5,642.38,  ••A 4  thereof,  with 
interest  thereon  from  the  23d  day  of  Septem- 
ber, 1004,  the  date  of  the  decree  appealed 
from. 

It  is  said  the  court  erred  in  directing 
the  receiver  to  pay,  out  of  the  proceeds  of 


oil  in  his  hands,  the  amount  decreed  to  the 
plaintiffs.  The  ground  of  this  suggestion 
is  not  stated.  It  seems  to  have  been  put  in 
by  way  of  precaution,  to  broaden  the  objec- 
tion to  the  personal  decree  so  as  to  make  it 
reach  specifically  that  part  which  requires 
satisfaction  out  of  the  fund  in  the  hands 
of  the  receiver.  No  independent  ground  of 
exception  is  perceived.  The  fund  arose  from 
the  oil  unauthorizedly  taken  from  the  land 
and  sold.  Plaintiffs  had  the  right  to  follow 
It  up  and  assert  a  lien  upon  it  But  the 
amount  to  be  so  paid  should  have  been  lim- 
ited to  the  sum  of  $5,642.38,  with  interest 
as  aforesaid. 

The  Corning  Oil  Company,  operating  upon 
26  acres,  the  residue  of  the  100-acre  tract 
in  controversy,  did  not  appeal  from  the  de- 
cree against  it  but  the  plaintiffs  did,  and 
it  filed  a  brief  in  which  error  might 
have  been  cross-assigned,  but  seems  not  to 
have  been.  The  same  proceedings  were  had 
against  this  company  as  against  the  South 
Penn  Company,  and  the  same  defenses  were 
interposed,  up  to  the  point  of  taking  the  decree. 
There,  the  court  made  a  distinction.  Instead 
of  allowing,  against  it,  one-half  of  the  value 
of  the  production  after  deducting  the  cost 
the  court  decreed  one-half  of  the  value  of 
one-eighth  of  all  tlie  oil  produced.  The  pro- 
duction amounted  in  value  to  $26,646.60,  and 
the  cost  to  $24,096.66,  making  the  difference 
$2,650.94.  The  one-eighth  of  the  value  of 
the  entire  production  was  $3,330.82,  and  the 
decree  was  for  $1,704.41,  one-half  of  $3,330.82, 
plus  one-half  of  $78,  the  amount  received 
from  rentals  by  Hezekiah  Hood,  the  lessor. 
Under  the  principles  hereinbefore  applied, 
on  the  appeal  of  the  South  Penn  Oil  Com- 
pany, the  amount  that  would  have  be^i 
decreed  is  $1,275.47,  one-half  of  $2,550.94. 
But  counsel  for  the  Corning  Oil  Company 
do  not  in  their  brief,  complain  of  thia. 
Their  sole  contention  is  that  the  basis  of 
the  accounting  adopted  in  their  case  is  cor- 
rect and  is  the  proper  rule  for  the  govern- 
ment of  all  similar  cases.  They  do  not  ask 
to  have  the  amount  decreed  reduced,  and  the 
only  ground  of  complaint  against  it  by  the 
plaintiffs  is  that  it  is  too  small.  They  claim 
from  this  company  the  value  of  the  entire 
production,  $26,646.60,  without  any  deduction 
on  any  account  Nobody  asks  that  the 
amount  of  the  decree  be  cut  down.  The 
Corning  Oil  Company  is  satisfied  with  it 
apparently  willing  to  pay  it  and  the  plain- 
tiffs only  ask  that  it  be  increased.  Under 
such  circumstances,  the  court  is  clearly  not 
bound  to  disturb  it  Errors  of  this  kind  may 
always  be  waived.  If  the  decree  is  errone- 
ous in  allowing  more  than  the  said  sum  of 
$1,275.47,  the  question  would  be  whether 
the  court  on  its  own  motion,  could,  and, 
under  the  circumstances,  ought  to,  correct 
it  But  is  it  clearly  erroneous?  The  sum 
of  $1,275.47  is  less  than  the  value  of  the 
oil  in  place.  The  allowance  of  cost  of  pro- 
duction proceeds  not  upon  a  legal  right,  ba| 
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an  equitable  one,  as  baa  been  shown.  It  may 
be  taken  off  of  the  profits  derlTed,  but  may 
It  be  dedncted  from  the  value  of  the  proper- 
ty taken?  Does  not  the  value  of  the  oil  in 
place  stand  upon  a  different  footing  from 
that  of  the  added  value,  consequent  upon  its 
removal?  Did  not  the  trial  court  distinguish 
between  the  two  cases  upon  this  ground,  and 
is  it  not  a  substantial  ground  for  such  dis- 
crimination? This  question  has  not  been 
discussed  or  raised  in  this  court  Conceding 
that  the  court  might,  on  its  own  motion, 
correct  a  palpable  error  of  this  kind,  in  the 
absence  of  any  request  for  such  action,  it 
does  not  follow  that  it  should,  or  oould,  do 
BO,  when  the  question  of  error  is  doubtful. 
For  this  reason,  the  decree  against  the 
Coming  Oil  Company  will  not  be  disturbed. 
For  the  reasons  above  stated,  the  decree 
complained  of  will  be  so  modified  and  cor- 
rected as  to  require  the  a:ppellant,  the  South 
Penn  Oil  Company,  and  J.  W.  Starkey  to  pay 
the  plaintlffH  the  said  sum  of  $5,642.38,  with 
Interest  thereon  from  the  23d  day  of  Septem- 
ber, 1904,  to  be  paid  by  H.  B.  Furbee,  special 
receiver,  out  of  the  funds  in  his  hands,  in- 
stead of  the  sum  of  $6,189.92,  and,  as  so 
modified  and  corrected,  the  same  will  be 
affirmed;  but  costs  in  this  court  will  be 
allowed  the  appellant,  the  South  Penn  Oil 
Company. 


(68  W.  Va.  4tt) 
WALLACE  V.  ELM  OROYB  COAL  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  5,  1905.) 

1.  Mines  ▲itd  Minebals  —  Convstaivce   ov 

UNDERLTINO   COAI/— EiBTECTr. 

A  conveyance  of  the  underlying  coal,  with 
the  privilege  of  its  removal  from  under  the  land 
of  the  grantor,  effects  a  severance  of  the  right 
to  the  surface  from  the  right  to  the  underlying 
coal,  and  makes  them  distinct  corporeal  her- 
editaments. The  presumption  that  the  party 
having  the  possession  of  the  surface  has  the 
possession  of  the  subsoil  also  does  not  exist 
when  these  rights  are  severed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Mines  and  Minerals,  S§  158,  161.] 

2.  Same— Advebse  Possession. 

The  owner  of  the  surface,  when  the  under- 
lying coal  has  been  so  conveyed,  can  acquire  no 
title  to  the  coal  by  his  exclusive  and  continued 
possession  of  the  surface;  nor  does  the  owner 
of  the  coal  lose  his  right  or  his  possession  by  any 
length  of  nonusage.  To  lose  his  right  he  must 
be  disseised,  and  there  can  be  no  disseisin  by  an 
act  which  does  not  actually  take  the  coal  out 
of  his  possession. 

[Ed.  Note. — For  cases  in  point,  see  voL  34, 
Cent.  Dig.  Mines  and  Minerals,  S  135.] 

8.  QxTiETiNo  Title— Possession. 

A  bill  in  equity  to  remove  a  cloud  over 
title  to  land  cannot  be  maintained,  unless  the 
plaintiff  have  both  good  title  and  actual  pos- 
session. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Quieting  Title,  S§  8,  36.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Ohio  County. 

Bill  by  James  T.  -Wallace  against  the  Elm 


Grove  Coal  Company.    Decree  for  defendant, 
and   plaintiff    appeals.    Affirmed. 
Rehearing  denied  January  9,  lOOa 

Hubbard  A  Hubbard,  for  appellant  Hand- 
Ian  ft  Wiedenbusch,  for  appellee. 

McWHORTER,  J.  John  Blayney  and  John 
McCoy  were  the  owners  of  two  contiguous 
tracts  of  land  making  together  165  acres. 
On  the  17th  day  of  June,  1859,  they  conveyed 
to  Joseph  Connelly,  Joseph  Ford,  Otho  W. 
Heiskell,  and  John  Handlan,  all  the  coal  un- 
derlying the  two  tracts  of  land.  By  regular 
conveyances  the  title  to  both  tracts  became 
vested  In  John  Blajmey,  who  conveyed  the 
same  to  Samuel  Roney  on  October  4,  1870; 
Samuel  Roney  and  wife  conveyed  the  same 
by  deed  of  trust  to  L  F.  Jones,  trustee,  who, 
by  deed  dated  August  22,  1877,  conveyed  the 
same  165  acres  to  James  Y.  Wallace.  It 
seems  that  the  conveyances  made  after  the 
coal  deeds  of  June  17,  1859,  purported  to 
convey  the  whole  property  without  reference 
to  the  said  conveyances  of  the  coal  under- 
lying the  said  tracts  of  land.  By  deed  dated 
the  6th  day  of  February,  1902  the  heirs  at 
law  of  the  said  Connelly,  Ford,  Heiskell,  and 
Handlan,  the  grantees  of  the  coal  in  the 
deeds  of  June  17,  1859,  conveyed  the  said 
coal  and  mining  privileges  to  the  Elm  Grove 
Coal  Company,  a  corporation.  On  the  1st 
Monday  in  August,  1903,  the  said  James  T. 
Wallace  filed  his  bill  in  equity  in  the  cir- 
cuit court  of  Ohio  county  against  the  Elm 
Grove  Coal  Company,  alleging  the  various 
deeds  of  conveyance  of  said  property,  and  also 
the  said  deeds  conveying  the  underlying  coal 
to  the  said  Connelly  and  others;  that  the 
said  coal  interest  had  become  forfeited  to 
the  state  by  reason  of  nonentry  on  the  land 
books  for  purposes  of  taxation,  that  the  title 
of  the  grantees  to  said  coal  had  become  vest- 
ed in  the  state  by  reason  of  such  forfeiture, 
and  that  up  to  the  year  1902  no  redemption 
of  said  property,  nor  was  any  release  or 
other  disposition  of  said  property  or  of  any 
part  thereof,  made  by  said  state  of  West  Vir- 
ginia; that  the  conveyance  made  by  John 
McCoy  to  John  Blayney  in  the  year  1864, 
and  by  John  Blayney  and  wife  to  Samuel 
Roney  in  1870,  created  in  the  said  Roney  a 
title  to  said  coal,  which  was  adverse  to  that 
of  the  said  Connelly,  Ford,  Heiskell,  and 
Handlan,  and  that  after  the  said  year,  1870, 
no  payment,  by  the  said  Roney  or  his  succes- 
sors in  title,  of  any  taxes,  assessed  upon  said 
coal  or  which  should  have  been  assessed  there- 
on, could  inure  to  the  benefit  of  said  Connelly, 
Ford,  Heiskell,  and  Handlan  as  privies  in 
title  to  the  said  Samuel  Roney;  that  the 
conveyance  of  said  property  by  Roney  to 
Jones,  trustee,  in  1870,  and  the  conveyance 
thereof  to  plaintiff  by  said  Jones,  trustee,  in 
the  year  1877,  were  also  conveyances  ad- 
verse to  the  said  Connelly  and  his  covendees; 
that  no  payment  of  taxes  by  the  said  Jones 
or  by  the  plaintiff  could  inure  to  the  benefit  of 
the  said  Connelly  and  his  co-vendees  as  privies 
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In  title  to  the  said  Jones,  or  to  the  plaintiff; 
that  the  plaintiff  had  actual,  adverse,  exclu- 
sive, and  constructive  possession  of  said  prop- 
erty under  claim  of  title  from  1877  to  the  pres- 
ent time,  and  had  paid  the  said  taxes  thereon 
from  year  to  year  for  each  year  after  the  year 
1877,  and  that  those  under  whom  the  plaintiff 
claimed  had  like  possession  and  claim  and 
had  paid  taxes  for  more  than  20  years  next 
previous  to  the  conveyance  to  plaintiff;  that 
since  the  9th  of  April,  1873,  no  person  ex- 
cepting the  plaintiff  had  had  actual  contin- 
uous possession  of  the  said  coal  property 
under  color  or  claim  of  title  for  10  years, 
and  no  person  except  plaintiff  and  said  Jones, 
under  whom  plaintiff  claimed,  had  paid  the 
state  taxes  on  said  property  or  any  part 
thereof  for  any  five  years  since  the  last- 
mentioned  date; -and  alleging  that  by  opera- 
tion of  law  and  in  pursuance  of  the  Con- 
stitution of  the  state  the  title  to  said  coal 
so  forfeited  to  the  state  and  not  having  been 
redeemed,  released,  or  otherwise  disposed  of 
had  been  transferred  to  and  vested  in  the 
plaintiff;  that  the  defendant  at  the  time  the 
said  conveyance  was  made  to  it  by  the  heirs 
at  law  of  the  decedent  vendees  of  the  coal, 
on  the  6th  day  of  February,  1902,  had  full 
and  actual,  as  well  as  constructive,  knowl- 
edge, that  the  title  to  the  said  coal  privi- 
leges vested  in  its  grantors  had  become  for- 
feited, and  had  become  vested  in  plaintiff; 
that  the  deed  constitutes  a  cloud  upon  plain- 
tiff's title  to  his  said  property,  that  he  ought 
to  have  a  clear  and  undisputed  title  thereto, 
that  defendaftits  took  by  its  said  deed  no 
estate  or  interest  whatever  in  any  of  the  coal 
underlying  plaintiff's  farm;  that  the  said 
deed  so  far  as  it  undertakes  as  purported  to 
convey  any  interest  in  said  coal  ought  to  be 
set  aside  and  annulled;  that  plaintiff  had 
no  adequate  remedy  at  law  in  the  premises; 
that  the  defendant  be  required  to  answer 
the  bill,  and  that  upon  the  final  hearing  of 
the  cause  the  said  deed  to  the  defendant 
might  be  declared  to  be  absolutely  void  and 
of  no  effect,  so  far  as  it  undertakes  to  con- 
vey any  Interest  in  the  coal  underlying  plaln- 
tllTs  farm,  and  for  general  relief. 

Defendant  filed  its  demurrer  in  writing  to 
plaintiff's  bill,  in  which  demurrer  the  plain- 
tiff Joined  and  on  the  21st  day  of  April,  1905, 
the  following  order  was  entered:  "The  de- 
fendant Elm  Grove  Coal  Company,  at  a 
former  term  of  this  court,  filed  Its  demurrer 
in  writing  to  the  plaintiff's  bill,  and  the  said 
demurrer  having  at  said  term  been  argued 
and  submitted  to  the  court  (It  being  admitted 
in  the  oral  argument  that  there  had  been 
no  actual  possession  of  the  underlying  coal 
as  distinguished  from  the  constructive  posses- 
sion resulting  from  the  conveyance  of  the 
land  to  the  plaintiff  and  his  grantors  and 
from  the  occupancy  of  the  surface  by  the 
plaintiff  and  his  grantors,  and  a  willing- 
ness was  expressed  that  the  matters  arising 
fibould  be  passed  upon  as  if  the  averments 
were  modified  accordingly)^  the  court  now 


adjudges  the  law  upon  said  demurrer  to  be 
with  the  defendant,  and  the  plaintiff's  bill 
to  be  insufliclent  in  law.  The  demurrer  is 
sustained.  And  the  plaintiff  not  desiring  to 
amend,  it  is  adjudged,  ordered,  and  decreed 
that  the  bill  of  complaint  be  dismissed,  and 
that  the  defendant  recover  from  the  plain- 
tiff its  costs  in  this  suit  expended  to  be 
taxed  by  the  clerk."  Prom  which  decree 
plaintiff  appealed  and  in  his  petition  says: 
"The  main  question  presented  to  this  court  is, 
has  the  title  of  the  defendant  been  forfeited 
to  the  state?"  and,  second,  "the  remaining 
question  is,  has  the  forfeited  title  vested  in 
the  plaintiff?" 

Counsel  for  plaintiff  In  their  petition  say: 
"In  arguing  the  demurrer  the  plaintiff's  coun- 
sel conceded  that  there  had  never  been  any 
actual  possession  of  these  veins  of  coal  by  any 
one.  That  the  averments  of  the  bill  with  respect 
to  the  plaintiff's  possession  must  be  modified 
in  accordance  with  this  admission  is  shown  by 
the  decree  complained  of.  Since  that  time  it 
has  been  learned  that  this  concession  shbuld 
not  have  been  made,  but,  for  the  purposes  of 
this  appeal,  it  is  to  be  considered  as  binding." 
We  are  unable  to  see  bow  this  concession  is 
prejudicial  to  the  plaintiff,  under  the  great 
weight  of  authority  he  could  acquire  no  title 
to  the  coal  underlying  the  farm  by  his  actual 
and  exclusive  possession  of  the  surface.  In 
1  Cyc.  994,  it  is  said:  "It  is  a  general  pre- 
sumption that  one  who  has  the  possession  of 
the  surface  of  the  land  has  possession  of  the 
subsoil  also.  But  when,  by  conveyance  or 
reservation,  a  separation  has  been  made  of 
the  ownership  of  the  surface  of  the  land  from 
that  of  the  underground  minerals,  the  owner 
of  the  former  can  acquire  no  title  to  the  latter 
by  his  exclusive  and  continued  enjoyment  of 
the  surface;  nor  does  the  owner  of  the  min- 
erals lose  his  right  or  his  possession  by  any 
length  of  nonusage.  He  must  be  disseised  to 
lose  his  right,  and  there  can  be  no  disseisin 
by  an  act  which  does  not  actually  take  the 
minerals  out  of  his  possession."  A  convey- 
ance of  the  underlying  coal  with  the  privilege 
of  its  removal  from  under  the  land  of  the 
grantor  "effects  a  severance  of  the  right  to 
the  surface  from  the  right  to  the  underlying 
coal,  and  makes  them  distinct  corporeal 
hereditaments.  The  presumption  that  the 
party  having  the  possession  of  the  surface  has 
the  possession  of  the  subsoil  also,  does  not 
exist  when  these  rights  are  severed."  Arm- 
strong V.  Caldwell,  53  Pa.  284.  And  in  Cald- 
well V.  Copeland,  37  Pa.  427,  78  Am.  Dec. 
436,  it  is  held:  "Possession  of  the  surface  for 
more  than  21  years  does  not  carry  with  it  the 
possession  of  coal  below  it,  where  the  title  to 
the  mineral  rights  had  been  severed  from  that 
of  the  surface,  by  deed."  And  It  Is  there 
further  held:  "When  the  owner  of  the  sur- 
face seeks  to  establish  title  to  a  mine,  by  ad- 
verse possession  under  the  statute,  in  oppo- 
sition to  his  deed,  he  must  prove  possession  of 
the  mine  as  such,  independent  of  the  surface, 
or  there  can  be  no  question  of  adverse  holding 
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to  submit  to  the  jury.'*  1  A.  &  E.  E.  L.  875 
(2d  Ed.);  2  Snyder  on  Mines,  §§  971,  972,  and 
antborities  cited.  See,  also.  Coal  Co.  v.  Kelly 
(Va.)  24  S.  B.  1020;  Preston  v.  White  (W.  Va.) 
50  S.  E.  236;  Peterson  v.  Hall  (W.  Va.)  50 
S.  B.  603 ;  5  Cur.  Law,  57,  note  11 ;  Huss  T. 
Jacobs.  210  Pa.  145,  59  Atl.  991. 

It  is  claimed  by  appellee  that  this  case  Is 
governed  by  the  case  of  State  v.  Low,  46  W. 
Va.  451,  33  S.  B.  271.  In  that  case  the  title 
of  Low  and  others  was  a  defeasible  title,  the 
vendees  could  at  their  option  under  their  con- 
tract omit  to  pay  within  a  given  time  the  sum 
of  |800,  when  upon  such  failure  to  pay  their 
title  was  to  become  and  be  ''as  absolutely 
null  and  void  as  though  it  had  never  been 
made,"  and  the  title  would  thus  revert  to  the 
grantor  In  whose  name  the  whole  property 
was  charged  for  purposes  of  taxation.  While 
In  case  at  bar  Roney  in  1870  took  a  title 
hostile  to  that  of  the  vendees  of  the  coal,  and 
as  we  have  seen  under  the  authorities  he,  nor 
those  holding  under  him,  never  could  have 
possession  of  the  coal  under  his  deed  without 
entering  into  the  coal  in  the  way  of  mining 
the  same  or  reducing  the  coal  Itself  to  physic- 
al possession,  and  that  in  an  open  manner 
so  as  to  give  notice  to  the  world  that  he  was 
r.'laiming  it  as  his  own  and  hostile  and  adverse 
to  all  others. 

Appellant  claims  that  by  reason  of  nonentry 
of  the  coal  on  the  assessor's  books,  the  title 
thereto  became  forfeited  to  the  state  and  by 
virtue  of  section  3,  art  13,  of  the  Oonstitu* 
tion,  and  section  40  of  chapter  81  of  the 
Code,  the  title  so  forfeited  passed  to  the  ap- 
pellant as  a  person  of  the  second  class  de- 
scribed in  said  sections  of  the  Constitution 
and  statute.  The  appellant  could  not  take 
by  transfer  under  the  second  class  mentioned 
in  said  sections,  because,  when  he  purchased 
the  land,  the  coal  had  been  severed  by  deed, 
and  was  distinct  and  apart  from  the  surface,* 
that  held  by  appellant,  and  it  is  immaterial 
whether  the  title  to  the  coal  conveyed  in  1859 
was  forfeited  to  the  state  or  not  for  nonentry 
or  otherwise ;  appellant  had  no  claim  to  it  be- 
cause he  had  no  title  conveying  it,  and  it  is 
only  he  who  has  good  title  can  maintain  a 
suit  to  remove  a  cloud  from  his  title.  He 
certainly  did  not  take  good  title  to  the  coal 
when  he  purchased  from  the  trustee,  Jones, 
and  he  had  no  possession  of  the  coal  there- 
after, the  only  thing  that  could  ripen  a  mere 
color  of  title  Into  a  good  title.  In  HItchcox  v. 
Morrison,  47  W.  Va.  206,  84  S.  B.  998  (Syl., 
point  2),  it  is  held:  "Those  only  who  have  a 
clear  legal  and  equitable  title  to  the  land, 
connected  with  actual  possession,  have  a  right 
to  claim  the  interference  of  a  court  of  equity 
to  give  them  peace,  or  dissipate  a  cloud  on 
their  title."  Orton  v.  Smith,  8  How.  (U.  S.) 
263,  15  L.  Bd.  393;  TJ.  S.  v.  Wilson.  118  U.  S. 
86,  6  Sup.  CJt  991.  30  L.  Ed.  110;  Frost  v, 
Spltley,  121  U.  S.  552,  7  Sup.  Ct  1129.  30 
L.  Bd.  1010.  And  in  Mills  v.  Oil  Co.  (W.  Va.) 
GO  &  B.  157  (Syl.»  point  4),  It  is  held:    ''A  bill 


in  equity  to  remove  a  cloud  over  title  to  land 
cannot  be  sustained  unless  the  plaintiff  have 
both  good  title  and  actual  possession.  The 
weakness  of  the  adversary's  title  will  not 
sustain  the  bill."  We  deem  it  unnecessary  to 
decide  in  this  cause  whether  the  title  to  the 
coal  was  or  was  not  forfeited  to  the  state  for 
nonentry.  or  otherwise,  inasmuch  as  such 
title,  if  forfeited,  did  not  pass  to  the  appel- 
lant ;  hence  do  not  pass  upon  that  question. 

For  the  reasons  here  stated  the  circuit  court 
did  not  err  in  sustaining  defendant's  demurrer 
to  plaintiff's  bill,  and  the  Judgment  of  the 
circuit  court  U  affirmed. 


(58  W.  Va.  466) 

KINO  v.  THOMPSON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  5,  1905.) 

1.  Advebsb  Possesbion—Convetangs  or  In- 

TBBI/OCK.        • 

Bader  made  a  bond  for  the  conveyance  of 
land  to  White.  Afterwards  Rader  made  a  deed 
conveying  land  to  King,  said  to  take  in  part 
of  the  land  included  in  the  title  bond.  Posses- 
sion under  the  title  bond  of  the  interlock  would 
not  be  adverse  to  Rader  while  holding  the  legal 
title,  but  would  be  adverse  to  King  from  the 
date  of  Rader's  deed  to  hiuL 

[Bd.  Note. — For  cases  in  point,  see  voL  1, 
Cent  Dig.  Adverse  Possession,  f  344.] 

2l  Bvidbncb— Pabol  to  Bzplain  Deed. 

Parol  evidence  cannot  be  admitted,  in  an 
action  of  ejectment,  to  prove  that  by  mistake 
land  was  included  in  the  deed  not  intended  to 
be  included  in  it. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  H  1993,  1994.] 

(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Roane  County. 

Action  by  William  R.  King  against  Jeff 
Thompson.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Thos.  P.  Ryan  and  J.  M.  Harper,  for  plain- 
tiff in  error.  Walter  Pendleton,  for  de- 
fendant in  error. 

BRANNON,  P.  W.  R.  King  brought  eject- 
ment against  Jeff  Thompson  in  Roane  coun- 
ty, and  the  case  resulted  in  a  verdict  and 
Judgment  for  the  defendant  Rader,  it 
seems,  made  a  bond  in  1890,  providing  for 
the  future  conveyance  to  White  of  a  tract 
of  land.  Derivatively  under  that  title  bond 
the  defendant  claims.  A  deed  was  made 
in  execution  of  that  title  bond,  4th  April. 
1893,  to  Runner,  its  assignee.  The  plain- 
tiff claims  a  tract  under  a  deed  from  Rader 
and  wife  to  him,  14th  December,  1892.  We 
suppose  that  Rader  designed  the  tract  sold 
to  White  and  that  sold  to  King  to  be  coter- 
minous. A  parcel  of  land  containing  23 
acres  and  23  poles  is  in  dispute.  King 
claims  that  his  deed  takes  it  in.  Thompson 
claims  that  King's  deed  does  not  take  it  in. 
but  that  his  deed  does  take  it  in.  The  case 
Involves  the  true  location  of  the  lines  of 
King^s  deed.  Thompson  claims  that.  If 
King's  deed  does  take  in  this  disputed  land, 
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It  is  owing  to  a  mistake  In  Including  wltbln 
the  deed  from  Rader  to  King  land  not  intend- 
ed to  be  included,  and  that  owing  to  this 
mistake  the  land  in  dispute  was  included 
within  the  bounds  of  King's  deed. 

King  claims  that  the  court  erred  against 
him  in  giving  an  instruction  to  the  efTect 
that,  if  White  purchased  from  Rader  a  tract 
Including  the  land  In  dispute,  and  that  if 
the  deed  from  Rader  to  King  included  the 
land  in  dispute,  and  If  White  and  others 
under  him,  including  the  defendant  Thomp- 
son, had  been  in  actual  possession  of  any  part 
of  the  land  in  dispute,  or  included  in  the 
interlock,  claiming  the  same  under  said  title 
bond  or  deed  for  more  than  10  years,  the 
jury  should  find  for  the  defendant,  although 
the  plaintiff's  deed  was  older  and  although 
the  plaintiff  might  have  had  actual  posses- 
sion of  his  land  outside  the  interlock.  This 
instruction  told  the  jury  that  all  the  posses- 
sion under  the  title  bond  from  Rader  to 
White  was  adverse  and  would  count  under 
ihe  statute  of  limitation;  that  possession 
before  deed  to  Runner  was  not  adverse  and 
could  not  be  counted  under  the  statute  of 
limitations  in  favor  of  Thompson.  The  rea- 
son is,  that  one  in  possession  under  an  ex- 
ecutory contract  of  purchase  does  not  hold 
adversely  to  his  vendor.  Why?  Because, 
at  common  law,  the  purchaser  has  no  title. 
He  has  only  an  equity  under  courts  of  equity, 
but  the  law  court  knows  only  legal  title. 
The  purchaser  enters  under  the  vendor.  He 
is  a  tenant  The  purchaser  may  sue  for 
nonconveyance  to  get  damages,  but  the  law 
'  court  knows  him  not  as  to  title.  So  much 
Is  this  so  before  section  20,  c.  90,  Code  1899, 
that  the  vendor  could,  by  ejectment  or  un- 
lawful detainer,  even  If  the  purchaser  has 
paid  purchase  money  and  were  entitled  to 
possession,  turn  him  out  Williamson  v. 
Paxton,  18  Grat  476.  Therefore,  at  law, 
possession  of  the  vendee  Is  possession  of  his 
vender,  not  adverse  until  after  deed.  Mc- 
Neely  v.  Oil  Co.,  52  W.  Va.  616,  44  S.  E.  508, 
62  L.  R.  A.  662;  State  v.  Harman,  67  W. 
Va.  448.  50  S.  B.  828.  It  Is  not  adverse  In 
a  court  of  equity.  In  its  eye  the  vendor 
holds  the  legal  title  in  trust  for  the  vendee, 
and  the  vendee  holds  the  equitable  title  in 
trust  for  his  vendor  to  pay  purchase  money. 
The  vendee  recognizes  the  still  subsisting 
right  of  the  vendor;  the  vendor  is  trustee, 
the  vendee  beneficiary  of  the  trust  Their 
relation  Is  mutual  and  friendly,  and  forbids 
adversary  possession.  They  claim  under  the 
same  title,  both  at  law  and  In  equity.  There- 
fore, while  Rader  held  legal  title,  possession 
under  the  title  bond  was  not  adverse  to  Rad- 
er. But  how  after  Rader  conveyed  legal 
title  to  King?  The  legal  title  was  no  longer 
In  Rader  In  trust  for  White.  There  was  no 
contractual  relation  between  King  and  White 
or  those  claiming  under  White.  King  claim- 
ed for  himself.  His  claim  was  adverse  to 
everybody.    He  did   not  recognize  White's 


right  but  claimed  solely  for  himself.  He 
was  White's  enemy.  Having  legal  title,  he 
Is  held  to  claim  only  In  his  own  right  against 
White,  even  against  Rader.  Ketchum  v. 
Spurlock,  84  W.  Va.  697, 12  S.  E.  882.  Hence 
any  possession  under  the  title  bond  would 
be  adverse  to  King  from  the  date  of  his  deed 
from  Rader.  Said  Instruction  8  was  erro- 
neous in  declaring  the  whole  time  of  posses- 
sion under  the  title  bond  adverse.  Instead  of 
from  the  date  of  King's  deed.  And  plain- 
tiff's instructions  1  and  6  are  erroneous  in 
running  adverse  possession  only  from  tiie 
deed  to  Runner  under  the  title  bond  to 
White.  If  there  was  possession  under  the 
title  bond  within  the  interlock,  it  ran  from 
the  deed  from  Rader  to  King,  and  was  not 
postponed  to  the  date  of  the  deed  from  Rad- 
er to  Runner. 

The  court  gave  the  defendant's  Instruction 
3,  saying  that  if  the  part  of  the  call  In  the 
deed  from  Rader  to  King  running  from  the 
dogwood  in  the  original  long  line  to  the 
ash  and  white  oak  pointers  was  put  in  the 
deed  by  mistake,  and  that  the  dogwood  was 
Intended  to  be  the  end  of  said  long  line 
in  said  deed  Instead  of  said  points  at  the 
ash  and  white  oak  pointers,  and  that  the 
line  on  the  surveyor's  plat  running  from  the 
white  oak  N.  11%*  W.  22.29  poles,  to  three 
B.  J.  O.  (now  cut  down),  thence  N.  7"  E. 
27.00  poles,  to  a  dogwood,  was  the  tme  line 
intended  to  be  given  in  said  deed,  then  they 
must  find  for  the  defendant  King's  counsel 
complains  of  this  instruction,  because,  as 
they  claim,  there  was  no  evidence  of  such 
mistake.  We  need  not  discuss  that  matter 
for  the  reason  that  the  instruction  is  plainly 
erroneous  on  another  ground  taken  by  King's 
counsel;  that  is,  that  even  if  such  mistake  was 
made,  it  could  not  be  considered  In  an  action 
of  ejectment  How  often  Is  it  necessary  to 
reiterate  that  a  solemn  deed  Is  the  repository 
of  what  the  parties  Intended,  and  so  con- 
vincing and  conclusive  of  what  they  Intended 
that  at  law  no  evidence  would  be  received 
to  contradict  It  except  for  fraud?  Western 
Mining  Co.  v.  Peytona  Coal  Co.,  8  W.  Va. 
406;  Long  v.  Ferine,  41  W.  Va.  814.  23  S. 
E.  611.  As  a  general  rule,  however  plain 
the  mistake  in  a  deed,  it  cannot  be  reformed 
or  disobeyed  by  court  or  Jury  in  a  court  of 
common  law.  It  speaks  for  Itself,  and  its 
words  must  be  literally  followed,  because: 
"Parol  evidence  cannot  be  admitted  to  vary 
or  add  to  a  deed,  as  a  general  rule."  Troll 
V.  Carter,  15  W.  Va.  667;  Richardson  v. 
McConaughey,  55  W.  Va.  646,  47  S.  E.  287. 
It  passes  legal  title  to  the  land  regardless 
of  the  mistake.  If  a  deed,  by  mistake.  In- 
cludes land  within  its  bounds  not  intended 
to  go  into  it  the  only  remedy  is  in  equity 
to  reform  the  deed.  A  court  of  common  law 
cannot  reform  a  deed.  If  it  were  to  attempt 
it  it  could  not  be  told  afterwards  that  it 
had  been  reformed.  All  that  could  be  done 
would  be  to  Introduce  the  law  decision  as 
res  Judicata;   but  it  would  not  show  the 
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reformation.  Equity  does  this.  Baxter  t. 
Tanner,  85  W.  Va.  60,  12  S.  B.  1094;  18 
Cya  576;  24  Am.  &  Bng.  Ency.  U  (2d  Ed.) 
648.  There  are  some  Instances  where  a  line 
evidently  mistaken  has  been  taken  as  cor- 
rected at  law.  Smith  y.  Davis,  4  Qrat  60. 
But  this  instruction  would  let  a  jury  correct 
several  comers  and  lines,  In  effect  make 
another  deed.  Our  cases  would  not  allow 
thia  If  the  Jury  find  that  the  ash  and 
white  oak  pointers  are  a  corner  in  King's 
deed,  and  its  calls  follow  the  line  repre- 
sented on  the  surveyor's  plat  from  that 
comer,  passing  the  small  B.  C,  8  B.  O.'s 
(gone)  to  the  W.  O.  (gone),  hickory  pointers, 
then  the  land  in  controversy  is  within  that 
deed,  and  it  passed  to  King  legal  title  thereto, 
notwithstanding  any  such  mistak^ 

Plaintiff's  instruction  2  was  properly  re- 
jected. It  said  that,  if  the  defendant's  deed 
did  not  cover  the  land  in  dispute,  they  should 
find  for  the  plaintiff,  unless  the  defendant 
had  adverse  possession  for  10  years,  under 
color  of  title.  It  omitted  to  say  the  Jury 
must  believe  that  the  plaintiff's  deed  covered 
the  land  in  dispute,  and  gave  recovery  solely 
on  the  fact  that  defendant's  fleed  did  not 
cover  the  land.  A  plaintiff  must  himself 
show  title,  and  cannot  recover  on  the  weak- 
ness of  defendant's  title.  With  such  modi- 
fication, the  instruction  would  be  good. 

We  are  of  opinion  that  there  was  no  error 
in  allowing  the  field  notes  of  Ross  to  be 
given  in  evidence  as  tending  to  show,  in  the 
absence  of  the  title  bond  from  Rader  to 
White,  its  boundaries,  to  be  considered  by 
the  Jury. 

For  these  reasons  we  reverse  the  Judgment, 
set  aside  the  verdict,  and  grant  a  new  trial. 


(58  W.  Vb.  464) 

JOHNSON  et  sL  V.  LUDWICK  et  al. 

(Supreme  0>urt  of  Appeals  of  West  Virginia. 
Dec.  12,  1905.) 

1.  Bqtjitt— PrrrnoN  fob  RiCHKABixfG— Waxit 
or  Process. 

Where  a  defendant  has  not  been  served 
with  process  in  this  state,  and  has  oot  appeared 
in  the  cause,  he  has  the  right  to  file  a  petition 
for  a  rehearing,  as  provided  in  section  14,  c 
124,  Code  1809,  and  as  a  prerequisite  to  such 
right  it  is  not  required  tiiat  he  return  to  and 
appear  openly  in  this  state.    This  is  only  re- 

?[uired  in  attachment  proceedings,  where  a  de- 
endant  is  proceeded  against  by  order  of  publi- 
cation, and  where  he  did  not  appear  and  make 
defense. 

2.  Pbocess— Sebvicib— Retubn. 

A  return  of  service  of  process,  which  shows 
that  it  was  served  by  posting  at  the  usual  place 
of  abode  of  the  defendant,  the  defendant  not  be- 
ing found,  is  defective  in  not  stating  that  the 
wife,  or  some  member  of  the  family  of  the  de- 
fendant over  16  years  of  age,  was  not  found  at 
such  usual  place  of  abode. 

[Bd.  Note. — ^For  cases  in  point,  see  voL  40. 
Cent  Dig.  Process,  H  169-171.] 

8.  E<)urrT—I>EOBSS— Want  of  Pboob8»— Rb- 

VSBSAI^. 

A  personal  decree,  taken  against  one  who 
was  not  served  with  process  and  who  did  not 
appear  in  the  cause,  Is  void,  and  upon  a  proper 


bill  of  review,  filed  for  that  purpose,  the  decree 
will  be  reversed. 

4.  Tbusts  ^  Resttltino  Tbu81>— Convetancb 
TO  Wife— Pbesumptions. 

Where  land  is  purchased  and  paid  for  by 
the  husband,  and  the  conveyance  taken  in  the 
name  of  the  wife,  the  prima  facie  presumption 
is  that  a  gift  was  intended,  and  in  such  case 
no  resulting  trust  will  arise,  unless  the  presump- 
tion as  to  mtention,  which  in  such  case  is  one 
of  fact,  and  not  of  law^  is  repelled  by  competent 
evidence;  and  the  evidence  required  to  rebut 
such  presumption  must  be  clear  and  convincing. 
[Bd.  Note. — For  cases  in  point,  see  voL  47, 
CSent  Dig.  Trusts,  »  11(^  119.] 

5.  Sake— E3XFBE8S  Tbust. 

But,  where  land  is  purchased  and  paid 
for  by  tiie  husband,  and  the  conveyance  taken 
in  the  name  of  the  wife,  pursuant  to  an  under- 
standing and  agreement  between  them  at  the 
time  of  the  purchase  and  conveyance  that  the 
land  is  to  be  held  by  the  wife  for  the  benefit  of 
the  husband,  this  creates  an  express  trust, 
which  will  be  enforced  in  favor  of  the  husband. 

6.  Equity— Biix  of  Review— Joint  Degbex 
— Revebsai.  ab  to  One  Defendant— Ef- 
fect. 

A  wife,  holding  the  legal  title  to  a  tract 
of  land,  died,  leaving  surviving  her  her  husband 
and  her  heirs  at  law,  a  brother  and  two  sisters. 
After  her  death  the  husband,  claiming  to  have 
purchased  the  land  and  to  have  paid  the  pur- 
chase money  therefor,  and  to  have  nad  the  same 
conveyed  to  the  wife,  pursuant  to  an  agreement 
l)etween  himself  and  wife  that  she  would  take 
the  conveyance  in  her  name  and  hold  the  land 
in  trust  for  him,,  filed  his  bill  in  equity  against 
the  heirs  for  the  enforcement  of  the  trust. 
There  was  no  legal  service  of  process  upon  one 
of  the  defendants.  The  defendants  being  co- 
tenants,  and  the  decree  against  them  being  joint, 
a  reversal  of  such  decree,  upon  bill  of  review, 
as  to  the  one  not  served  with  process,  operates 
as  a  reversal  as  to  all  of  themu 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Barbour 
County. 

Bill  by  John  W.  Johnson  and  others 
against  Jacob  M.  Ludwlck  and  others.  De- 
cree for  defendants,  and  complainants  ap- 
peal.   Reversed. 

Dent  &  Dent,  C.  M.  Murphy,  and  W.  R.  D. 
Dent,  for  appellants.  J.  Hop  Woods,  for 
appelleea 

SANDERS,  J.  On  the  20th  day  of  Septem- 
ber, 1901,  Mary  E.  Ludwlck  died,  seised  and 
possessed  of  a  certain  tract  of  land  of  about 
100  acres  lying  in  Barbour  county,  which 
was  conveyed  to  her  on  the  25th  day  of  June. 
1887,  by  Morris  W.  Mauler  and  others.  She 
left  surviving  her  a  husband,  Jacob  M.  Lud- 
wlck, and  her  heirs  at  law,  two  sisters,  Han- 
nah Bryan  and  Susan  Johnson,  and  one 
brother,  John  W.  Johnson.  In  1898  Jacob 
M.  Ludwlck  instituted  In  the  circuit  court 
of  said  county  a  chancery  suit  against  the 
heirs  of  his  deceased  wife,  claiming  to  be 
entitled  to  hold  in  fee  simple  the  said  tract 
of  land  by  reason  of  an  understanding  and 
agreement  had  between  himself  and  wife  at 
the  time  of  the  conveyance  of  the  land  to 
her  by  Mauler  and  others  in  1887,  to  the 
effect  that  he  was  to  pay  the  purchase  money, 
and  she  was  to  take  the  conveyance  in  her 
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name  and  hold  the  land  for  him,  thereby  ask- 
ing for  the  establishment  and  enforcement 
of  a  secret,  express  trust  between  himself 
and  wife.  Hannah  Bryan  was  proceeded 
against  by  order  of  publication,  and  John 
W.  and  Susan  Johnson  were  served  by  leav- 
ing the  process  at  their  usual  places  of 
abode.  Neither  of  the  defendants  appeared, 
and  a  decree  on  the  bill  taken  for  confessed 
as  to  the  resident  defendants  and  order  of 
publication  as  to  Hannah  Bryan  was  pro- 
nounced, holding  that  Mary  E.  Ludwick,  the 
wife  of  the  plaintiff,  at  the  time  of  her 
death  held  the  said  land  in  trust  for  the 
plaintiff  as  her  husband,  and  enforcing  the 
trust  by  decreeing  a  conveyance  of  the  land 
to  plaintiff.  As  provided  by  the  decree,  the 
land  was  conveyed  to  the  plaintiff  Jacob 
M.  Ludwick,  by  a  commissioner  appointed 
for  that  purpose,  on  the  23d  day  of  Novem- 
ber, 1903,  and  in  May,  1904,  Ludwick,  for 
the  consideration  of  $1,338,  one-third  cash 
and  the  residue  in  one  and  two  years,  con- 
veyed the  coal  underlying  said  land  to  James 
M.  Guffey.  The  appellants,  learning  of  said 
decree  and  the  deed  made  in  pursuance 
thereof,  in  April,  1906,  filed  their  petition 
for  rehearing,  and  bill  in  equity  in  the 
nature  of  a  bill  of  review,  and  motion  to 
correct  for  errors  apparent  on  the  face  of 
the  record,  and  filed  with  said  petition  a 
bond  for  costs  as  required  by  statute,  and 
in  May  following  Jacob  M.  Ludwick,  by  his 
counsel,  moved  the  court  to  dismiss  plaintiffs' 
bill  and  petition  for  want  of  equity,  which 
motion  was  sustained  and  the  bill  dismissed, 
and  this  decree  is  now  here,  on  appeal,  for 
review. 

In  disposing  of  the  questions  arising  here- 
in, it  will  be  first  proper  to  determine  wheth- 
er or  not  Hannah  Bryan,  who  was  proceed- 
ed against  as  a  nonresident  by  order  of  pub- 
lication, and  who  did  not  appear  in  the  cause, 
had  the  right,  upon  filing  her  petition  and 
executing  bond,  to  have  a  rehearing  of  the 
cause.  "Any  unknown  party  or  other  de- 
fendant who  was  not  served  with  process 
in  this  state,  and  did  not  appear  in  the 
case  before  the  date  of  such  Judgment,  de- 
cree or  order,  •  •  •  may  file  his  petition 
to  have  the  proceedings  reheard  in  the  man- 
ner and  form  provided  by  section  twenty- 
five  of  chapter  one  hundred  and  six  of  this 
Code,  and  not  otherwise;  and  all  the  provi- 
sions of  that  section  are  hereby  made  ap- 
plicable to  proceedings  under  this  section." 
Section  14,  c.  124,  Code  1899.  "If  a  de- 
fendant against  whom,  on  publication,  judg- 
ment or  decree  has  been  or  shall  hereafter 
be  rendered,  •  •  •  shall  return  to  or 
appear  openly  In  this  state,  he  may,  •  •  • 
petition  to  have  the  proceeding  reheard. 
On  giving  security  for  the  costs  which  have 
accrued  and  shall  hereafter  accrue,  such 
defendants  shall  be  admitted  to  make  de- 
fense against  such  judgment  or  decree,"  etc. 
Section  25.  c.  106,  Code  1899. 

It  Is  submitted  by  counsel  for  the  appellees 


that  before  the  plaintiff  Hannah  Bryan 
would  be  entitled  to  such  relief  under  sec- 
tion 14,  c  124,  she  must  proceed  in  the  man- 
ner provided  by  that  section — that  is,  file  her 
petition  to  have  the  proceedings  reheard  in 
the  manner  and  form  provided  by  section 
25,  c.  106,  and  not  otherwise — as  all  of  the 
provisions  of  section  25  are  made  applicable 
to  section  14,  and  by  section  25  it  is  required 
that  the  person  filing  such  petition  shall  re- 
turn to  or  appear  openly  in  this  state,  so 
that  before  she  would  be  entitled  to  invoke 
the  jurisdiction  of  the  courts  of  this  state 
in  her  behalf,  or  for  the  purpose  of  correct- 
ing an  error  against  her,  she  must  first  place 
herself  within  its  jurisdiction,  in  order  that 
the  court,  if  granting  or  refusing  her  relief, 
may  have  jurisdiction  of  her  person  and 
her  property.  Therefore,  in  dealing  with 
this  question,  we  are  called  upon  to  con- 
strue the  meaning  of  the  words  "and  not 
otherwise,"  found  in  said  section  14»  and 
the  words  "shall  return  to  or  appear  openly 
in  this  state,"  in  section  25,  c.  106.  It  no- 
where appears  from  the  record  that  this 
petitioner  has  or  has  not  returned  to  or  ap- 
peared openly  in  this  state,  and  therefore 
it  is  presumed  that  appellees'  counsel  claims 
that  it  should  afiArmatively  appear  in  the 
petition  filed  for  such  rehearing  that  peti- 
tioner has  returned  to  or  appeared  openly 
in  the  state,  and  that  the  petition  not  so 
stating  it  was  proper  for  the  court  to  refuse 
the  rehearing  and  dismiss  the  petition.  Un- 
der section  14,  c.  124,  it  is  provided  that  any 
unknown  party  or  other  defendant  who  was 
not  served  with  process  in  this  state  and 
did  not  appear,  etc.,  within  a  certain  time, 
can  file  a  petition  to  have  the  proceedings 
reheard.  How?  In  the  manner  and  form 
provided  by  section  26,  c.  106,  and  not  other- 
wise. The  righ.t  to  this  class  of  persons  is 
given  to  file  the  petition,  but  it  must  be  done 
in  a  certain  manner.  This  relates  to  the 
manner  of  proceeding.  The  absolute  right 
is  given  to  the  party  to  file  the  petition,  but 
it  must  be  done  under  that  section,  and  pro- 
ceeded with  as  therein  provided,  as,  for  in- 
stance, before  the  defendant  shall  be  ad- 
mitted to  make  defense,  he  shall  give  bond 
for  costs  which  have  accrued  and  which 
shall  hereafter  accrue,  but  when  this  is  done 
he  has  the  right  to  make  defense  against  the 
judgment  or  decree  in  the  same  manner  as 
if  he  had  appeared  before  the  same  was 
rendered.  Under  section  25,  c  106,  it  is  not 
said  that  any  unknown  party  or  other  de- 
fendant not  served  with  process  may  file  a 
petition  to  rehear,  but  it  says:  "If  a  defend- 
ant against  whom,  on  order  of  publication, 
judgment  or  decree  has  been  or  shall  here- 
after be  rendered  •  •  •  shall  return  to 
or  appear  openly  in  this  state,"  he  may,  with- 
in a  certain  time,  file  such  petition.  The 
words  "return  to  or  appear  openly  In  this 
state"  are  to  classify  the  persons  who  qan, 
under  section  25,  have  rehearings,  and  do 
not  limit  the  persons  referred  to  in  section 
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14  to  such  persons  thereby  classified,  but 
any  unknown  party  or  other  defendant,  who 
was  not  served  with  process  In  this  state, 
and  who  did  not  appear,  may  file  such  peti- 
tion, but  must  do  so  in  the  manner  provided 
in  said  section  25.  Therefore  Hannah  Bry- 
an was  entitled,  upon  the  filing  of  her  peti- 
tion and  the  execution  of  bond,  to  make  de- 
fense against  the  decree,  and  to  deny  her 
this  right  was  error. 

Th^  as  to  Susan  Johnson,  there  was  no 
legal  service  of  process  upon  her.  It  pur^ 
ports  to  have  been  served  by  leaving  a  copy 
posted  at  her  usual  place  of  abode,  but  the 
return  of  service  falls  to  show  a  compliance 
with  the  statute.  It  is  in  the  following 
words:  "On  the  27th  day  of  July,  1908.  I 
executed  the  within  summons  on  Susan  John- 
son by  posting  and  leaving  posted  at  the 
front  door  at  her  usual  place  of  abode  a 
copy,  in  Taylor  county.  West  Tirglnia;  she 
not  being  there  or  elsewhere  found.  J.  W. 
Selvy,  Deputy  for  B.  F.  Sayre,  S.  T.  OL" 
The  statute  provides  that  process  may  be 
served  by  delivering  a  copy  to  the  person 
sought  to  be  served,  or,  if  he  be  not  found, 
by  delivering  such  copy  at  his  usual  place 
of  abode,  to  his  wife,  or  to  any  other  per- 
son found  th«re,  who  is  a  member  of  his 
family,  and  above  the  age  of  16  years,  and 
giving  information  of  the  purport  of  such 
copy  to  the  person  to  whom  it  is  delivered, 
or,  if  neither  his  wife  nor  any  such  other 
person  be  found  there,  and  he  be  not  found, 
by  leaving  such  copy  posted  at  the  front  door 
of  such  place  of  abode.  So  It  will  be  seen 
that  to  make  service  process  must  be  served 
upon  the  person,  if  found,  and,  If  not  found, 
upon  his  wife  or  some  member  of  liis  family 
over  the  age  of  16  years,  and  then,  if  neither 
be  found,  it  can  be  served  by  posting.  The 
return  does  not  show  that  the  wife,  or  some 
member  of  the  family  over  the  age  of  16 
years,  was  not  f oilnd  there.  The  return  must 
show  these  facts,  in  order  to  constitute  a 
valid  return  of  service.  This  is  substitutive 
service,  and  the  statute  must  be  complied 
with.  It  must  be  given  to  the  wife  or  mem- 
ber of  the  family,  if  found  at  the  usual  place 
of  abode,  before  the  right  exists  to  serve  by 
posting.  Service  of  process  is  necessary  to 
a  valid  judgment  or  decree,  and,  when  the 
service  is  substitutional,  the  statute  must 
be  strictly  complied  with.  The  process  may 
have  been  regularly  served,  but  the  only 
evidence  we  have  as  to  such  service  is  the 
return  of  the  officer,  and.  If  it  falls  to  dis- 
close that  the  requirements  of  the  statute 
have  been  complied  with,  the  service  is  so 
defective  that  we  must  hold  that  it  Is  equiva- 
lent to  no  service,  and  any  decree  rendered 
against  the  petitioner  is  therefore  a  nullity. 
Adkins  V.  Insurance  Co.,  45  W.  Va.  884,  82 
8.  E.  194.  Therefore  the  petitioner  Susan 
Johnson  not  having  been  served  with  process 
and  the  decree,  for  that  reason,  being  void, 
she  not  only  had  the  right  to  file  her  peti- 
tion, under  section  14  of  chapter  124  of  the 


Ck>de  of  1890,  for  a  rehearing,  but  she  was  en- 
titled to  have  it  treated  as  a  bill  of  review, 
which  was  asked  by  her  to  be  done,  and  the  ac- 
tion of  the  court  in  refusing  to  so  treat  it  was 
erroneous.  A  decree  taken  without  the  serv-  . 
Ice  of  process,  or  where  the  return  of  process 
is  so  defective  as  not  to  show  that  the  party 
was  properly  before  the  court,  is  such  as 
should  be  reversed,  upon  a  proper  bill  of  re- 
view filed  for  that  purpose.  Therefore  the 
court  not  only  erred  in  dismissing  her  bill 
of  review,  but  also  erred  in  refusing  to  en- 
tertain her  bill  and  reverse  the  final  decree 
entered  in  the  cause  of  Jacob  M.  Ludwick 
against  the  appellants.  McCoy  v.  Allen,  16 
W.  Va.  724. 

The  summons  upon  John  W.  Johnson,  as 
has  been  noted,  was  served  by  leaving  a 
copy  at  his  usual  place  of  abode  with  bi» 
wife;  he  not  being  found.  This  service  con- 
forms to  the  statute,  and  is,  therefore,  good. 
But  counsel  presents  that  Inasmuch  as  it  is 
substitutive  service,  under  section  14,  c  124, 
Code  1899,  he  should  be  accorded  the  privilege 
of  a  rehearing.  It  Is  true  that  the  service 
is  substituted  for  actual  service,  but,  at  the 
same  time,  it  is,  under  our  statute,  regarded 
as  personal  service,  and  such  as  forms  the 
basis  for  a  personal  decree  or  judgment  It 
may,  in  some  instances,  work  hardships,  but 
nevertheless  our  statute,  said  section  14,  has 
provided  for  It,  and  only  such  persons  as  are 
unknown,  or  other  defendants  who  were  not 
served  with  process  in  this  state,  or  who  did 
not  appear  in  the  case,  can  file  such  petition 
for  a  rehearing  under  that  section.  This 
does  not  apply  to  one  who  was  served  with 
process  in  this  state,  although  the  service 
may  be  substitutional,  and  to  so  construe 
this  section  would  be  giving  it  a  very  elastic 
construction  indeed.  Not  being  entitled  to 
have  the  pleading  treated  as  a  petition  for 
rehearing,  it  is  claimed  on  behalf  of  the  peti- 
tioner John  W.  Johnson  that  it  should  be 
treated  as  a  bill  of  review,  for  errors  ap- 
parent This,  of  course,  is  correct  as  it  sets 
forth  all  the  requirements  of  a  bill  of  re^ 
view,  and  when  this  is  done,  as  this  court 
has  repeatedly  held,  it  is  Immaterial  what  the 
pleading  is  denominated,  if  it  contains  the 
necessary  allegations  to  give  the  plaintiff  re- 
lief. Then,  treating  it  as  such,  the  question 
arises,  is  there  error  in  the  decree  or  pro- 
ceedings sought  to  be  reviewed? 

It  is  urged  that  the  court  below  should  have 
dismissed  the  original  bill,  on  its  own  mo- 
tion, because  it  showed,  upon  its  face,  that 
the  plaintiff  was  not  entitled  to  the  relief 
asked.  This  contention  cannot  be  sustained. 
The  bill  was  taken  for  confessed  as  to  the 
petitioner,  and  it  contains  allegations  to  the 
elfect  that  the  land  which  was  conveyed  to 
Mary  E.  Ludwick  was  purchased  and  paid 
for  by  Jacob  M.  Ludwick,  with  an  express 
understanding  and  agreement  between  him 
and  his  wife,  at  the  time,  that  she  would  take 
the  conveyance  In  her  own  name,  and  hold 
the  title  in  trust  for  hluL    This  court  has 
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held  tliat  where  land  is  purchased  and  paid 
for  by  one  person,  and  a  conveyance  taken  to 
another,  with  the  understanding  and  agree- 
ment that  It  will  be  held  in  trust  for  the 
purchaser,  there  arises  an  express  trust, 
which  will  be  enforced  in  equity;  but  it  is 
also  held  that,  if  the  person  in  whose  name 
the  conveyance  is  taken  is  the  wife  of  the 
person  who  paid  .the  purchase  money,  the 
prima  facie  presumption  is  that  a  gift  was 
intended,  and.  In  such  case,  a  resulting 
trust  will  not  arise.  But  this  is  only  a  prima 
facie  presumption,  and  where  the  bill  al- 
leges, as  it  does  here,  that  it  was  the  ex- 
press understanding  and  agreement  between 
the  one  who  purchased  and  the  one  In  whose 
name  the  conveyance  was  taken  that  the 
land  should  be  held  in  trust  for  the  pur- 
chaser, there  is  a  sufficient  allegation  upon 
which  to  compel  its  enforcement  But,  if  the 
allegations  of  the  bill  in  this  regard  were 
denied,  it  would  devolve  upon  the  husband 
to  show  that  it  was  not  a  gift,  but  that  the 
land  was  to  be  held  by  the  wife  for  his 
benefit  Deck  v.  Tabler,  41  W.  Va.  332,  23 
S.  B.  721,  56  Am.  St  Rep.  837.  Therefore,  if 
the  allegations  of  the  bill  are  true,  and,  as 
the  bill  was  taken  for  confessed,  they  are 
taken  to  be  true,  we  see  no  error  in  this  re- 
spect which  calls  for  a  reversal  of  the  decree. 

But  it  may  be  claimed  by  the  plaintilf 
John  W.  Johnson  that  it  was  error  to  take 
the  decree  upon  the  original  bill  without  hav- 
ing Susan  Johnson  before  the  court,  she  be- 
ing a  co-tenant  with  him  and  Hannah  Bryan, 
and  sued  jointly  with  them,  but  whether  this 
is  such  error  as  he  could  take  advantage  of 
it  Is  not  necessary  to  determine,  because  the 
reversal  of  the  decree  upon  the  part  of  Susan 
Johnson  operates  as  a  reversal  of  the  entire 
decree.  Upon  the  death  of  Mary  B.  Ludwick 
this  land  descended  to  the  plaintilfs,  and  is 
held  by  them  as  co-tenants.  Jacob  M.  Lud- 
wick, under  the  allegations  of  his  bill,  is  en- 
titled to  the  whole  tract,  or  no  part  of  it, 
and  any  defense  advanced  by  one  of  the  heirs 
will  redound  to  the  benefit  of  the  others. 
It  cannot  be  a  trust  as  to  the  interest  of  one, 
and  not  as  to  the  interest  of  the  others.  It 
Is  not  so  claimed.  The  estate  is  Joint,  and 
the  decree  is  likewise  joint,  and  when  re- 
versed as  to  one  it  is  reversed  as  to  alL 
Vandiver  v.  Roberts,  4  W.  Va.  493 ;  Lyman  v. 
Thompson,  11  W.  Va.  427 ;  Vance  Shoe  Co.  v. 
Haught  41  W.  Va.  275,  23  S.  B.  553 ;  Holder- 
by  V.  Hagan,  57  W.  Va. .  60  S.  B.  437;  Dick- 
enson V.  Davis,  2  Leigh,  401 ;  Lenow  v.  Lenow, 
8  Grat  349;  Walker's  Ex'r  ▼.  Page,  21  Grat 
636 ;  Hogg's  Eq.  Pro.  607. 

For  the  reasons  given,  the  decree  dismiss- 
ing the  plaintiffs'  petition  and  bill  of  re- 
view, and  the  decree  rendered  on  the  31st 
day  of  October,  1903,  upon  the  original  bill 
filed  by  Jacob  M.  Ludwick  against  the  plaln- 
tifTs,  holding  that  the  land  conveyed  to  Mary 
E.  Ludwick,  his  wife,  was  held  in  trust  by 
her  for  Jacob  M.  Ludwick,  are  reversed,  and 
this  cause  is  remanded. 


(58  W.  Va.  482) 
TOWN  OF  HARPER'S  FERRY  ▼.  V.  KAP- 
LON  &  BRO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  12,  1906.) 

1.  Dedication— Public  Stbeet— Evidence. 

A  dedication  of  land  by  the  owner,  for  the 
purpose  of  a  public  street,  may  be  established 
by  evidence  contained  in  a  deed  made  by  such 
owner  to  a  private  person,  in  which  the  rights 
of  the  public  are  recognized. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10^ 
Cent.  Dig.  Dedication,  ff  SS-Sa]  ' 

2.  Same— AocEFTANGB. 

As  between  the  owner  so  dedicating,  or  his 
alienees,  and  the  public  authority  claiming  the 
dedication,  the  acceptance  thereof  may  be  im- 
plied from  the  actual  appropriation  and  use 
of  the  land,  by  such  public  authority,  for  the 
purpose  of  the  dedication. 

[Bid.  Note. — For  cases  in  point,  see  voL  15, 
Cent  Dig.  Dedication,  §§  73-70.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Jefferson  County. 

Bill  by  the  town  of  Harper's  Ferry  against 
y.  Kaplon  &  Bro.  Decree  for  defendants, 
and   plalntifT   appeals.    Reversed. 

J.  M.  Mason,  Jr.,  for  appellant  F.  W. 
Brown,  for  appellees^ 

.  COX,  J.  The  town  of  Harper'a  Ferry 
filed  its  bill  in  the  circuit  court  of  Jefferson 
county  against  Victor  Kaplon  and  Abraham 
Kaplon,  partners,  etc.,  for  the  purpose  of 
enjoining  them  from  constructing  a  build- 
ing upon  a  strip  of  land  alleged  to  be  a 
part  of  a  public  street,  called  "Church  Street," 
in  said  town,  and  thereby  constituting  a 
nuisance  upon  such  street  The  defendants 
demurred  to  the  bill,  and  moved  to  dis- 
solve the  injunction  before  answering.  Up- 
on hearing  a  decree  was  entered  by  said 
circuit  court  sustaining  the  demurrer,  dis- 
solving the  injunction,  and  dismissing  the 
bill.    From  this  decree,  plaintiff  appeals. 

The  question  to  be  determined  is  the  suffi- 
ciency of  the  bill.  The  plaintiff  claims  a 
dedication  of  the  strip  of  land  In  contro- 
versy to  public  use.  The  material  allega- 
tions to  be  considered  on  the  question  of 
dedication,  other  than  the  description  of 
the  strip  of  land,  are  as  follows:  "Plain- 
tiff complains  and  says  that  by  virtue  of  the 
dedication  made  by  J.  C.  McOraw  and  Katie 
A.  McGraw  the  town  of  Hari)er's  Ferry 
had  become  the  owner  and  possessor  of  a 
strip  of  land  in  Harper's  Ferry,  W.  Va., 
lying  on  the  south  side  of  what  is  known 
as  Church  street,  described  as  follows: 
•  •  •  This  strip  of  land  was  in  a  measure 
claimed  by  J.  C.  and  Katie  A.  McGraw  as 
part  of  lot  48,  which  was  inherited  by  them 
from  their  father,  Jas.  McGraw,  but  it  was 
always  doubtful  whether  said  strip  of  land 
was  owned  by  said  J.  C.  and  Katie  A 
McGraw,  as  heirs  of  Jas.  McGraw,  their 
father,  under  the  deed  from  Noah  H.  Swayne 
to  the  said  Jas.  McGraw,  dated  the  1st 
day  of  August,  18C5,  and  recorded  in  the 
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office  of  the  clerk  of  tbe  county  court  of 
Jefferson  county,  in  Deed  Book  1,  page  182, 
Inasmuch  as  the  deed  from  the  said  Noah 
H.  Swayne  to  the  said  Jas.  McOraw  did 
not  fully  describe  the  said  lot  No.  48,  and 
inasmuch  as  the  town  of  Harper's  Ferry 
had  through  Its  authorities  occupied  said 
strip  of  land  as  a  part  of  said  Church  street 
for  years,  and  so  the  said  J.  G.  McGraw 
and  Katie  A.  McGraw,  as  had  their  father, 
permitted  the  town  authorities  of  Harper's 
Ferry  to  use  said  strip  of  land  as  a  part  of 
Church  street  and  to  improve  the  same  by 
making  a  road  or  sidewalk  along  said  strip 
«f  land.  And  to  set  at  rest  the  matter  and 
remoTe  all  possibility  of  doubt  about  the  dedi- 
cation as  a  matter  of  record  on  the  23d  day  of 
September,  1897,  J.  0.  McGraw  and  Katie 
A.  McGraw  made  a  complete  dedication  of 
the  whole  of  said  strip  of  land  by  so  bargain- 
ing and  covenanting  and  agreeing  with  the 
Right  Reverend  A.  Van  de  Vyver,  the  Bishop 
of  Richmond,  Va.,  by  a  deed  dated  the  22d 
day  of  September,  1887,  and  recorded  in  the 
flaid  county  clerk's  office  in  Deed  Book  83, 
page  613,  and  thereupon,  as  the  corporation 
authorities  had  done  before,  the  corporation 
proceeded  to  construct  a  wall,  grade  and 
improve  it  by  putting  stone  upon  said  strip 
of  land,  and  otherwise  working  and  keeping 
it  in  order  as  part  of  said  street,  thereby 
accepting  the  said  strip  of  land  as  dedicated 
to  the  town  as  a  part  of  said  Church  street 
Tbe  said  McGraws  made  said  dedication  so 
complete  partially  because  they  were  mem- 
bers of  the  Catholic  Church,  whereof  the 
Right  Reverend  A.  Van  de  Vyver  was  the 
bishop,  and  said  McGraws  knew  that  their 
Catholic  Church,  which  was  situated  in 
Harper's  Ferry,  on  Church  street,  at  the 
point  where  said  strip  of  land  abuts  on  said 
street,  would  be  greatly  Improved  by  said 
street  being  widened  at  that  place,  and  with- 
out said  street  being  made  the  wider  to  the 
extent  of  said  strip  of  land  that  the  approach 
to  said  church  would  have  been  greatly  dis- 
figured. J.  C.  and  Katie  A.  McGraw,  as  had 
their  father  before  them,  had  contributed 
heavily  to  the  building  of  said  church  and 
to  its  imt>rovement  after  it  was  built  Moto- 
over,  said  lot  48  when  so  owned  by  Jas. 
McGraw,  and  when  owned  by  J.  C  McGraw 
and  Katie  A.  McGraw,  was  a  vacant  lot  and 
•owing  to  its  configuration  was  enhanced 
in  value  by  reason  of  the  said  Church  street 
being  made  the  wider;  the  said  irregular 
strip  (so  dedicated)  being  totally  useless  as  a 
part  of  said  lot  Said  lot  fronts  on  Shenan- 
doah street  and  runs  back  to  Church  street 
and  its  frontage  on  Church  street  is  GO  feet 
higher  than  Its  Shenandoah  street  frontage. 
J.  C.  and  Katie  A.  McGraw,  12  days  after 
they  had  executed  said  deed  of  dedication, 
made  an  assignment  for  the  benefit  of  the 
creditors,  and  conveyed  their  title  to  lot  48» 
and  in  due  course  said  lot  48  was  sold  under 
proceedings  of  the  court,   and   V.   Kaplon 


and  Abraham  Kaplon,  partners  as  afore- 
said, bought  said  lot  in  1896,  and  a  year  or 
two  later  built  a  large  building  on  said  lot, 
after  having  blasted-— dug  out-^aid  lot 
back  to  the  southern  edge  of  said  strip.** 

To  constitute  a  dedication  of  land  by  the 
owner  to  public  use,  his  acts  and  declara- 
tions must  be  deliberate,  unequivocal,  and 
decided,  manifesting  a  positive  and  unmis- 
takable intention  to  abandon  his  property 
to  the  specific  public  use  claimed.  Pierpolnt 
V.  Harrlsville,  9  W.  Va.  215;  Boughner  v. 
Clarksburg,  15  W.  Va.  891;  Miller  v.  Ara- 
coma,  80  W.  Va.  606*  5  S.  B.  148;  Yates  v. 
West  Grafton,  88  W.  Va.  507,  11  a  B.  8; 
Hast  V.  Railroad  Co.,  52  W.  Va.  896,  44  S. 
B.  155.  Plaintiff  alleges  an  express  and  posi- 
tive dedication  of  the  strip  of  land  in  con- 
troversy for  the  purpose  of  a  public  street 
by  deed  of  record  from  J.  C.  and  Katie  A.  Mc- 
Graw to  the  Right  Reverend  A.  Van  de  Vyver, 
dated  the  22d  day  of  September,  1897.  This 
deed  was  made  to  an  individual,  and  the 
appellant  is  not  a  party  to  it  by  name.  It 
is  contended  that  this  deed  is  not  a  suffi- 
cient dedication  to  the  public.  A  dedica- 
tion of  land  by  the  owner  to  the  public,  for 
the  purpose  of  a  public  street  may  be  es- 
tablished by  evidence  contained  in  a  deed 
made  by  such  owner  to  a  private  person,  in 
which  the  rights  of  the  public  are  recognized. 
Riddle  V.  Town  of  Charlestown,  43  W.  Va. 
796,  28  S.  B.  831;  9  Am.  &  Bug.  Bncya  Law, 
33  &  37;  13  Cyc.  463.  Blliott  on  Roads  & 
Streets,  f  123,  says:  "The  authorities  show 
that  dedications  have  been  established  in 
every  conceivable  way  by  which  the  intention 
of  the  party  could  be  manifested.  If  the 
donor's  acts  are  such  as  indicate  an  inten- 
tion to  appropriate  the  land  to  public  use, 
then  upon  acceptance  by  the  public  the  dedi- 
cation becomes  complete."  See,  also.  Id.  §§ 
124,  163.  This  seems  to  us  to  be  a  com- 
plete answer  to  the  contention  that  this  Is 
not  'a  dedication  to  the  public.  We  think 
the  bill  sufficiently  alleges  an  express  and 
positive  dedication,  on  the  part  of  the  own- 
ers, of  the  strip  of  land  in  controversy,  to 
the  public  for  the  purpose  of  a  public  street. 
There  are  some  allegations  relating  to  an 
implied  dedication,  but  it  is  not  necessary  to 
pass  upon  their  sufficiency,  holding,  as  we  do, 
that  an  express  dedication   is  alleged. 

As  to  the  acceptance  by  the  appellant  of 
such  dedication,  the  biU  says:  "And  there- 
upon, as  the  corporation  authorities  had 
done  before,  the  corporation  proceeded  to 
construct  a  wall,  grade  and  improve  it  by 
putting  stone  upon  said  strip  of  land,  and 
otherwise  working  and  keeping  it  in  order 
as  part  of  said  street  thereby  accepting  the 
said  strip  of  land  as  dedicated  to  the  town 
as  a  part  of  said  Church  street"  No  ques- 
tion of  the  right  to  charge  the  town  with 
the  duty  of  keeping  the  street  in  repair,  or 
of  making  it  liable  for  injuries  occasioned 
thereon,  is  involved.  As  between  the  owner 
dedicating  the  strip,  or  his  alienees,  and  the 
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public  authority  claiming  the  dedication,  the 
acceptance  thereof  may  he  Implied  from  the 
actual  appropriation  and  use  of  the  land  by 
such  public  authority  for  the  purpose  of  the 
dedication.  Taylor  v.  PhiUppl,  35  W.  Va. 
554,  14  S.  B.  130;  Stunner  y.  Counly  Court, 
42  W.  Va.  724,  26  S.  K.  532,  36  L.  R.  A.  300; 
Riddle  y.  Town  of  Oharlestown,  supra;  Yates 
V.  West  Grafton,  supra;  Jarvls  v.  Town  of 
Grafton,  44  W.  Va.  453,  30  S.  E.  178;  Hast 
V.  Railroad  C!o.,  supra;  Pence  y.  Bryant, 
54  W.  Va.  263,  46  S.  E.  275. 

It  Is  contended  that  the  assignment  and 
conveyance  by  J.  O.  and  Katie  A.  McGraw 
for  the  benefit  of  creditors  was  recorded 
before  the  deed  to  Van  de  Vyver;  but  this, 
if  true,  does  not  appear  upon  demurrer.  The 
bill  alleges  that  12  days  after  the  McGraws 
had  executed  the  deed  of  dedication  they 
made  an  assignment  and  conyeyance  for  the 
benefit  of  creditors;  but  it  does  not  allege 
that  such  assignment  or  conveyance  was 
ever  recorded.  No  paper  or  exhibit  Is  made 
a  part  of  the  bill  which  shows  whether  or 
not  this  assignment  and  conveyance  was  re- 
corded, or.  If  recorded,  when  It  was  recorded. 
We  do  not  now  decide  whether  or  not  the 
date  of  the  recordation  of  this  assignment 
and  conveyance,  if  recorded,  is  material  In 
the  final  determination  of  the  case,  but  only 
that  it  does  not  appear  upon  demurrer. 

The  bill  is  also  objected  to  because  it  does 
not  specifically  allege  that  the  plaintlfT  is 
a  municipal  corporation.  The  courts  will 
take  judicial  notice  of  that  fact  Beasley  v. 
Town  of  Beckley,  28  W.  Va.  81.  The  cor- 
porate name  of  the  plaintiff  is  set  forth  in 
full,  and  that  Is  sufficient  Snyder  v.  Phila. 
Co.,  54  W.  Va.  149,  46  a  E.  366,  63  L.  R.  A. 
896,  102  Am.  St  Rep.  941.  The  matter  com- 
plained of  by  the  bill,  viz.,  the  threatened 
construction  of  a  building  by  a  private  per- 
son upon  a  public  street,  is  a  proper  matter 
for  relief  by  injunction.  Ralston  v.  Weston, 
46  W.  Va.  544,  33  S.  B.  326,  76  Am.  St  Rep. 
834;  Pence  v.  Bryant  54  W.  Va.  263,  46 
S.  B.  275.  It  appears  to  us  that  the  bill  Is 
sufficient  in  law,  and  that  the  demurrer 
should  have  been  overruled. 

The  decree  complained  of  is  reversed,  the 
demurrer  to  the  bill  is  overruled,  and  the 
motion  to  dissolve  the  temporary  injunction 
is  overruled,  and  the  Injunction  continued 
until  the  further  hearing  thereof  In  the  cir- 
cuit court;  and  this  cause  is  remanded,  to 
be  further  proceeded  with  in  accordance  with 
the  principles  herein  announced  and  the 
rules  governing  courts  of  equity. 


(58  W.  Va.  55W 

OLD  NAT.  BANK  OF  MARTINSBURG  et  aL 
V.  BERKELEY  COUNTY  COURT  et  aL 

(Sopr«ne  Court  of  Appeals  of  West  Virginia. 
Dec.  15,  1905.) 

Taxation — Exemptions — Bonds    of    United 
States — National  Banks. 

Bonds   of    the   United    States   held   by   a 
national  bank  as  part  of  Its  capital  cannot  be 


taxed  by  the  state  or  under  its  authority. 
Stocks  in  such  bank  may  be  taxed  to  its  owner 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Berkeley  County. 

Action  by  the  Old  National  Bank  of  Mar* 
tlnsburg  and  others  against  the  county  court 
of  Berkeley  county  and  others.  Judgments 
for  plaintiffs,  and  certain  defendants  bring 
error.    Affirmed. 

01  W.  Dillon  and  O.  W.  May,  Atty.  Gen., 
for  plaintiffs  In  error.  Faulkner,  Walker  & 
Woodsy  for  defendants  in  error, 

BRANNON,  P.  The  Old  National  Bank  or 
Martlnsburg  and  the  Citizens'  National  Bank 
of  Martlnsburg  rendered  to  an  assessor  of 
Berkeley  county  for  taxation  in  1903,  separate 
statements  of  the  yalue  of  all  their  persona' 
property,  including  money,  credits  and  Inyesfr 
ments,  in  pursuance  of  the  tax  assessment 
law  of  West  Virginia,  showing  the  total  of 
their  property,  but  deducting  therefrom  th» 
bonds  of  the  United  States  held  by  them  ai 
securities  in  which  their  capital  stock  had 
been  Invested.  The  assessor  denied  their 
right  to  deduct  such  bonds,  and  assessed  them 
with  their  entire  personal  property  Including 
such  bonds.  The  said  banks  filed  before  the 
county  court  their  joint  petition  asking  that, 
they  be  relleyed  from  such  assessment  of 
United  States  bonds  and  their  assessmentn 
diminished  by  the  amount  of  such  bonds,  and 
the  county  court  having  refused  them  re- 
lief, they  carried  the  case  by  writ  of  ceiv 
tiorarl  to  the  circuit  court,  and  that  cour% 
reversed  the  action  of  the  county  court,  and 
exonerated  the  banks  from  such  assessment 
to  the  extent  of  said  national  bonds,  and  tho 
state  and  county  have  brought  the  case  to  this 
court  by  writ  of  error. 

In  the  year  1810,  that  great  decision  waH 
pronounced  by  the  Supreme  Court  of  ths 
United  States,  through  Chief  Justice  Mar^ 
shall,  which  has  ever  since  exerted  so  much  in- 
fluence upon  the  powers  of  the  federal  gOTem- 
ment  I  refer  to  the  historical  case  of  Me* 
CuUoch  y.  Maryland,  4  Wheat  310,  4  L.  Bd. 
579.  It  holds  that  "the  state  governments 
have  no  right  to  tax  any  of  the  constltutionai 
means  employed  by  the  government  of  th» 
Union  to  execute  Its  constitutional  powera. 
The  states  have  no  power,  by  taxation,  or 
otherwise,  to  retard,  impede,,  burden,  or  ii> 
any  manner  control,  the  operations  of  th» 
constitutional  laws  enacted  by  Congress,  to 
carry  into  effect  the  powers  vested  in  ttM» 
national  government"  This  doctrine  har 
been  ever  since  maintained,  and  has  been  fre 
quently  said  to  be  axiomatic.  Owensborc^ 
National  Bank  v.  Owensboro,  173  U.  S.  664 
19  Sup.  Ct  537,  43  L.  Ed.  850.  Under  this 
principle  falls  a  national  bank,  since  it  ban 
been  held  frequently  to  be  an  agency  or  in 
strumentallty  created  for  public  natlona* 
purpose,  and  as  such,  necessarily  subject  to 
the  paramount  authority  of  the  nation,  and 
beyond  the  power  or  control  or  regulation  of 
any  state,  save  only  so  far  as  Congress  may 
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confer  upon  the  state  that  power.  Davis  t. 
Blmira  Sayings  Bank,  161  U.  S.  283,  16  Sup. 
Ct  502,  40  L.  Ed.  700.  Therefore,  as  held  in 
Owensboro  Nat  Bank  t.  Owensboro,  173  U. 
&  664,  19  Sup.  Ct  537,  43  L.  Ed.  850:  ''A 
state  is  wholly  without  power  to  levy  any  tax, 
either  direct  or  indirect  upon  national  banks, 
their  property,  assets  and  franchises,  except 
when  permitted  so  to  do  by  the  legislation  of 
Congress.*'  The  opinion  says  (page  668  of  173 
U.  S..  page  538  of  19  Sup.  Ct  [43  L.  Ed. 
850]):  "It  follows  then  necessarily  from  these 
conclusions  that  the  respective  states  would 
be  wholly  without  power  to  levy  any  tax, 
either  direct  or  Indirect  upon  the  national 
banks,  their  property,  assets,  or  francliises, 
were  it  not  for  the  permissive  legislation  of 
Conin^ess." 

Seeing  that  the  state  cannot  tax  a  national 
bank,  either  as  a  corporation,  or  by  its  prop- 
erty of  any  sort  except  as  Congress  has 
allowed  it  we  must  look  at  the  federal  stat- 
ute. The  national  banking  act  provided  that 
"nothing  herein  shall  prevent  all  the  shares  in 
any  association  from  being  included  in  the 
valuation  of  the  personal  property  of  the 
owner  or  holder  of  such  shares,  in  assessing 
taxes  imposed  by  authority  of  the  state  withhi 
which  the  association  is  located;  but  the 
Legislature  of  each  state  may  determine  and 
direct  the  manner  and  place  of  taxing  all  the 
shares  of  national  banking  associations  locat- 
ed within  the  state,  subject  only  to  the  two 
restrictions,  that  the. taxation  shall  not  be  at 
a  greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual 
citizens  of  such  state,  and  that  the  shares  of 
any  national  banking  association  owned  by 
nonresidents  of  any  state  shall  be  taxed  in 
the  dty  or  town  where  the  bank  is  located, 
and  not  elsewhere.  Nothing  herein  shall  be 
construed  to  exempt  the  real  property  of  asso- 
ciations from  either  state,  county,  or  munici- 
pal taxes,  to  the  same  extent  according  to 
its  value  as  other  real  property  is  taxed.** 
ReT.  St  U.  S.  f  5219  [U.  S.  Comp.  St  1901,  p. 
3502].  On  this  section  the  Supreme  Court  in 
said  case  held:  "Section  5219  of  the  Revised 
Statutes  is  the  measure  of  the  power  of  the 
states  to  tax  national  banks,  their  property, 
or  their  franchises,  that  power  being  confined 
to  a  taxation  of  the  shares  of  stock  in  the 
namee  of  the  shareholders,  and  to  an  assess- 
ment of  the  real  estate  of  the  bank." 

We  find  in  that  section  no  power  given 
a  state  to  tax  the  bank  as  a  corporation,  its 
franchise,  its  property  or  investments — any 
personal  property — owned  by  it  It  does  em- 
power a  state,  county,  or  municipality  to  tax 
a  bank's  real  property,  but  not  any  other 
property  ovraed  by  the  bank  itself.  Thus 
not  only  are  national  bonds  held  by  the  bank 
exempt  by  force  of  this  section,  but  also  all 
other  personalty  Is  exempt,  and  this  by  force 
of  that  section,  without  looking  at  other  law, 
tcft  the  simple  reason  that  It  is  a  national 
bank,  and  no  power  to  tax  such  personalty 
Is  conceded  by  national  law.    The  section 


quoted  above  expressly  concedes  to  a  state 
power  to  tax  shares  of  stock  owned  by  In- 
dividual stockholders.  Under  that  section 
the  state,  to  repeat,  can  tax  stockholders  in 
their  own  names,  with  their  shares  of  stock 
in  a  national  bank,  but  cannot  tax  the  bank, 
as  such,  with  any  of  its  personal  property. 
Van  Allen  v.  Assessors,  8  WalL  573,  18  L. 
Ed.  229;  Owensboro  Nat  Bank  v.  Owensboro, 
173  U.  S.  664,  19  Sup.  Ct  537,  43  L.  Ed.  850. 
In  LoulsvUle  v.  Third  Nat  Bank,  174  U.  S. 
435,  19  Sup.  Ct  874,  43  L.  Ed.  1037,  it  was 
held  that  taxes  were  illegal  because  levied 
upon  the  property  and  franchise  of  a  national 
bank,  and  not  upon  the  shares  of  stock  in 
the  names  of  the  stockholders.  Section  5219, 
Rev.  St  U.  S.,  alone  r^idered  void  the  taxes 
in  this  case  levied  on  the  bank's  capital  for 
the  reason  alone  above  stated  that  the  state 
cannot  tax  property  of  any  kind,  personal 
property  of  a  national  bank.  But  it  is  ar- 
gued that  as  the  act  of  Congress  allows  tax- 
ation against  stockholders  on  their  shares, 
the  taxation  of  the  bonds  to  the  banks  is 
equivalent  to  taxation  of  the  shares  of  the 
stockholders  themselves.  In  the  first  place, 
the  letter  of  section  5219  does  not  justify 
us  in  sustaining  such  equivalency.  It  says 
the  stock  shall  be  charged  to  its  holder.  And 
in  the  second  place,  we  say  that  this  particu- 
lar point  has  been  several  times  made  be- 
fore the  Supreme  Court  of  the  United  States, 
and  it  has  uniformly  been  held  that  no  such 
equivalency  exists,  and  that  the  charge  of 
the  capital  of  a  national  bank  to  the  bank 
is  not  the  equivalent  of  a  charge  of  the  stock 
to  its  owners,  and  that  a  charge  to  the  bank 
of  its  capital  is  void,  and  not  justified  on  the 
theory  that  it  amounts  to  the  same  as  would 
a  charge  of  the  stock  to  its  holders.  That 
court  has  several  times  held  that  the  bank 
in  Its  corporate  capacity  or  personality  is 
one  thing,  and  the  shares  in  its  stock  another 
and  different  thing.  Van  Allen  v.  Assessors, 
8  Wall.  573,  18  L.  Ed.  229;  Bradley  v. 
People,  4  WalL  459,  18  L.  Ed.  433;  Bank  v. 
Commonwealth,  9  Wall.  353,  19  L.  Ed.  701; 
Owensboro  Nat  Bank  v.  Owensboro,  178 
U.  S.  664,  19  Sup.  Ct  537,  43  L.  Ed.  850; 
Third  Nat  Bank  of  Louisville  v.  Stone,  174 
U.  S.  432,  19  Sup.  Ct  759,  48  L.  Ed.  1035w 
I  have  said  that  section  5219  alone  forbids; 
or  rather  does  not  grant  the  states  the  right 
to  tax  personalty  of  a  national  bank,  in- 
cluding therein  national  bonds.  The  very 
failure  of  that  section  to  concede  that  right 
denies  It  That  consideration  invalidates 
the  tax  imposed  in  this  case.  But  I  add 
that  section  3701,  Rev.  St  U.  S.  [U.  a  Comp. 
St  1901,  p.  2480],  says:  "All  stocks,  bonds, 
treasury  notes,  and  other  obligations  of  the 
United  States  shall  be  exempt  from  taxation 
by  or  under  state  or  municipal  or  local  au- 
thority." Why  should  national  bonds  be  tax- 
able simply  because  held  by  a  national  bank? 
They  would  not  be  taxable  to  an  individual. 
Would  not  that  section  also  forbid  it  there 
being  no  grant  by  Oongress  to  the  states 
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of  power  to  tax  snch  bonds?  The  claim  of 
the  state  that  circulating  notes  of  the  bank 
based  on  national  bonds  can  be  taxed  is  not 
sound.  They  are  debts  against  the  bank. 
The  promissory  notes  given  by  borrowers 
for  those  notes  are  property  of  the  bank  not 
taxable.  There  must  be  national  law  to  tax 
bank  capital,  bonds,  or  notes.  Where  is  the 
national  law  to  tax  bonds  or  notes? 

Such  is  the  federal  law,  and  be  the  state 
law  what  it  may,  if  inconsistent  with  the 
federal  law,  the  state  law  must  yield.  The 
federal  law  is  supreme  in  some  cases;  the 
state  law  is  supreme  in  some  cases.  In 
this  case,  we  must  follow  the  decisions  of 
the  Supreme  Court  of  the  United  States, 
even  if  we  have  to  disregard  state  law.  But 
I  do  not  think  that  our  state  statutes  are 
repugnant  to  federal  law.  Ck>nsi8tently  with 
the  rule  which  requires  a  court  to  so  con- 
strue a  statute,  if  possible,  as  to  make  it 
harmonize  with  the  Constitution,  so  we  ought 
to  construe  the  statute  law  of  the  state  so 
as  to  harmonize  with  national  statutes  and 
decisions  in  matters  where  the  national  au- 
thority is  supreme.  The  state  Code  of  1899 
(chapter  29,  8  41)  requires  that  "every  person 
of  full  age  and  sound  mind  shall  list  for 
taxation  the  property  belonging  to  him,  in- 
cluding the  shares  held  by  him  in  any  nation- 
al or  other  bank  in  this  or  any  other  state, 
except  where  the  same  is  listed  under  the 
provisions  of  section  64  of  this  chapter." 
Section  64,  a  29,  provides,  as  to  incorporated 
companies,  that  the  assessor  "shall  ascertain 
from  the  pr{>per  officers  or  agents  of  all 
incorporated  companies  •  •  •  the  actual 
value  of  the  capital  employed  or  invested  by 
them  in  their  trade  or  business  [exclusive 
of  real  estate  and  property  exempt  by  law 
from  taxation]."  Now,  observe  that  section 
41  does  in  terms  require  a  taxpayer  to  list 
his  shares  in  a  national  bank.  This  is  con- 
sistent with  the  federal  law.  Section  43  de- 
clares that  there  shall  be  exempt  from  listing 
by  the  taxpayer  property  "belonging  to  the 
United  States,  or  which,  by  the  laws  of  the 
United  States,  is  exempt  from  taxation  by 
or  under  state  authority."  By  this  provi- 
sion bonds  of  the  United  States  are  taken 
out  of  the  taxation  imposed  by  section  41, 
because  by  federal  law  such  bonds  are  ex- 
empt The  law  of  this  state  is  composed 
of  both  federal  and  state  law,  and  property 
exempt  from  state  taxation  by  federal  law 
is  to  be  regarded  as  exempt  from  taxation 
under  the  state  assessment  law.  When  sec- 
tion 64  says  that  exempt  property  shall  not 
be  reported,  property  exempt  by  federal  law 
is  meant,  as  well  as  that  exempt  by  state 
law.  Thus  sections  41  and  43  harmonize 
with  federal  law,  taken  together.  Section 
41  requires  persons  to  list  property,  including 
shares  in  national  or  other  banks,  except 
where  the  same  is  listed  under  the  provisions 
of  section  64.  And  section  64  requires  incor- 
porated companies  to  return  for  taxation  the 
value  of  the  capital  employed  or  invested 


by  them.  This  provision  means  that  shares 
of  stock  may  be  charged  either  to  the  holder 
or  to  the  banks ;  but  reading  it  with  section 
41  and  the  provision  of  section  64  requiring 
them  to  report  'the  actual  value  of  the  capi- 
tal employed  or  invested  by  them  in  their 
trade  or  business  [exclusive  of  real  estate 
and  property  exempt  by  law  from  taxation]," 
we  say  that  the  provision  giving  power  to 
tax  bank  stock  either  to  the  individual  or  to 
the  bank  can  apply  only  to  shares  in  state 
banks,  because  the  federal  statute  requires 
the  shares  in  national  banks  to  be  taxed 
to  the  holders,  and  not  to  the  banks,  and  the 
state  law  in  section  64  releases  the  banks 
from  reporting  any  property  or  investment 
of  a  bank  that  is  exempt  by  law.  In  other 
words,  the  said  provisions  of  the  Code  ex- 
empting a  corporation  from  reporting  prop- 
erty exempt  by  law  operates  to  release  them 
from  reporting  for  taxation  in  their  name 
shares  of  stock  or  investments,  exempt  by 
state  or  national  law.  We  do  not  think  that 
the  state  law,  properly  conntrued.  Justifies 
the  assessment  in  the  name  of  the  banks  of 
any  personal  property,  and  does  not  Justify 
the  assessment  to  a  national  bank  of  its 
investments  in  United  States  bonds.  Section 
51  saying  that  when  stock  is  charged  to  a 
company,  its  owner  need  not  report  it,  and 
section  47  making  the  word  'Mnvestments" 
include  securities  of  the  United  States,  taken 
alone,  would  argue  against  this  construction; 
but  we  must  read  all  sections  coming  into 
the  question  together.  Section  61  cannot  ap- 
ply when  federal  law  forbids  an  assessment 
of  a  national  bank.  Section  47  does  not, 
under  '^investments,"  tax  those  things  ex- 
empt It  only  means  to  define  "investments" 
by  saying  what  it  covers.  It  does  not  per 
se  assess  taxes.  It  means  that  a  national 
bond  is  an  investment,  and  if  law  should 
tax  it,  it  would  cover  it,  as  it  would  cover 
national  bank  stock;  but  it  does  not  itself 
tax.  It  does  not  tax  investments  exempt 
by  other  sections.  In  other  words,  national 
bonds  are  not  taxed  by  West  Virginia  stat- 
utes, held  by  individuals  or  banks,  national 
or  state.  I  vdll  add  that  under  section  69 
the  stock  can  be  back  taxed  to  its  owners. 
Therefore  we  affirm  the  Judgment  of  the 
circuit  court  of  Berkeley  county* 


a»  W.  Va.  523) 
PARR  T.    CURRENCE   et   aL 

(Supreme  Court  of  Appeals  of  West  Tirginia. 
Dec.  12, 1905.) 

Wbit   of  Ebbob  —  Review  —  RxcoBn  ~  Evi- 
dence. 

Syllabus  in  Dudley  v.  Barrett,  52  S.  E. 

100,  58  W.  Va,  ,  and  points  1,  2,  and  3, 

Syl.,  Tracy's  Adm'x  v.  Coal  Co.  (W.  Va.)  50 
S.   E.  825,   and  point  1,   Syln  McKendree  v. 
Shelton,  41  S.  E.  909,  51  W.  Va.  516,  approved 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Randolph  County. 
Action  by  Oenevive  B.  Parr  against  Jona- 
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than  Ciirrenoe  and  WUIlam  Gnrrooce^  Jndg- 
ment  for  defendants,  and  plaintiff  brlnga 
error.    Afilrmed. 

W.  B.  Maxwell,  a  H.  Scott,  and  Harding 
ft  Harding,  for  plaintiff  in  error.  J.  F. 
Strader  and  C  W.  Dalley,  for  defendants  In 
error. 

McWHORTBR,  J.  Genevive  B.  Parr 
brought  her  action  of  ejectment  in  the  circuit 
court  of  Randolph  county  against  Jonathan 
Gurrence  and  William  Currenoe  for  a  tract 
of  790  acres  of  land.  The  case  was  tried 
and  the  yerdict  of  the  Jury  and  judgment 
were  in  favor  of  the  defendants.  Plaintiff 
brought  it  here  upon  writ  of  error,  and  the 
judgment  was  rerersed  and  a  new  trial 
awarded.  The  case  is  reported  in  58  W.  Va. 
S24,  44  8.  B.  184.  A  jury  was  impaneled  for 
another  trial  on. the  13th  day  of  May,  1904, 
and  returned  a  yerdict  in  f  ayor  of  the  plain- 
tiff for  an  undiylded  ilye-sizths  Interest  in 
fee  simple  to  the  land  in  controyersy.  The 
defendants  moyed  to  set  aside  the  yerdict  of 
the  jury  aUd  grant  them  a  new  trial,  which 
motion  was  oyerruled,  and  judgment  entered 
apon  said  yerdict 

In  the  course  of  the  trial  the  defendants 
took  bills  of  exceptions  numbered  1  to  8, 
incluslye;  the  sixth  purporting  to  include  a 
certificate  of  all  the  eyidence  giyen  in  the 
case  by  both  parties.  Bills  of  exceptions  Nos. 
1,  8,  4,  and  5  go  to  the  ruling  of  the  court 
in  refusing  to  allow  certain  questions  to  be 
answered  by  witness,  Peter  Scott,  introduced 
on  behalf  of  the  defendants,  which  it  is 
contended  by  defendants  should  haye  been 
admitted.  Bill  of  exceptions  No.  2  is  to  the 
ruling  of  the  court  in  admitting  certain 
documentary  evidence  on  behalf  of  the  plain- 
tiff over  the  objections  of  the  defendants, 
which  they  insist  should  not  have  been  ad- 
mitted in  evidence.  The  original  bill  of  ex- 
ertions No.  6,  which  was  brought  up  on 
writ  of  certiorari,  together  with  the  certifi- 
cate of  the  clerk  of  the  circuit  court  making 
return  thereof,  is  as  follows: 

''Qeneviye  Parr,  Plff.  Below,  Deft  in  Error, 
y.  Jonathan  and  William  Currence,  Defts. 
Below,  Plffs.  in  Error.    In  Ejectment 

«an  the  Supreme  Court  of  Appeals  of  West 
Virginia. 

•a,  G.  Nelson  Wilson,  clerk  of  the  circuit 
court  of  Randolph  county,  and  who  made  up 
the  record  in  the  above  entitled  action,  do 
certify  tliat  'defendants'  bill  of  exceptions  No. 
e,'  which  begins  on  page  17  of  the  second 
printed  record  in  the  case,  came  to  me  in 
skeleton  form,  exactly  as  follows: 

*'  'Defendants*  Bill  of  Inceptions  No.  8. 

••  •Genevive  Parr,  Plaintiff,  v.  Jonatlian  and 
William  Currence.    In  Ejectment 

••  •Be  it  remembered  that  upon  the  trial  of 
the  above-entitled  cause  the  plaintiff  and  de- 
fendants to  maintain  the  issue  involved  upon 
52  8.B.— ^ 


said  trial  introduced  tlie  following  evidence: 
[Clerk  here  insert  all  the  evidence  introduced 
by  both  the  plaintiff  and  the  defendants  as 
shown  by  the  certificate  thereof  made  by  the 
official  court  stenographer.] 

''  'And  the  court  certifies  under  the  hand 
and  seal  of  the  judge  thereof  that  the  fore- 
going evidence  is  all  of  the  evidence  that  was 
introduced  upon  the  trial  of  said  action,  and 
this  certificate  of  the  evidence,  for  the  pur- 
pose of  identification,  is  marked  defendants'^ 
bill  of  exceptions  Na  a 

*'  'Jno.  Homer  Holt    [Seal] 
••  'Judge  of  Third  Judicial  Circuit' 

"Along  with  said  bill  of  exceptions  there 
came  to  me  the  vacation  order  in  the  case, 
which  is  found  on  page  II,  of  the  second 
printed  record.  When  I  came  to  make  up 
the  transcript  ui>on  the  order  of  the  defend- 
ants, preparatory  to  their  applying  to  the 
Supreme  Court  of  Appeals  of  West  Virginia, 
for  a  -writ  of  error,  I  inserted  as  part  of  said 
bill  of  exceptions,  the  statement  of  evidence 
found  in  said  second  printed  record  beginning 
on  page  17  and  ending  with  the  form  of 
stenographer's  certificate  on  page  48.  This 
statement  was  contained  in  a  typewritten  pa- 
per filed  in  my  office  on  June  10,  1904: 

"  'Parr  v.  Currence.    In  Ejectment 

"  'Evidence.' 

"No  name  was  signed  to  the  form  of  ste- 
nographer's certificate,  ending  on  page  48,  and 
there  was  no  certificate  of  said  paper  made 
by  the  Judge  of  said  Court  and  no  mark  of 
identification  of  any  kind  made  by  him. 

"Given  under  my  hand  this  12th  day  of 
September,  1905. 

"O.  Nelson  Wilson, 
"Clerk  Circuit  Court  of  Randolph  County." 

There  is  copied  into  the  record  what  pur- 
ports to  be  the  evidence  given  before  the  jury 
in  the  trial  of  the  case  at  the  end  of  which 
is  found  the  following  certificate  in  blank: 

"I,  Howard  H.  Holt  the  official  stenogra- 
pher of  this  court  do  hereby  certify  that  the 
foregoing  is  a  true  and  correct  transcript  of 
the  shorthand  notes  taken  by  me  of  the 
testimony  in  this  case. 

♦* ^  Stenographer." 

There  is  nothing  to  identify  this  matter 
Inserted  as  the  evidence  given  in  the  case  as 
being  such  evidence.  The  bill  of  exceptions 
No.  8  directs  the  clerk  to  "insert  all  the 
evidence  introduced  by  both  the  plaintiff  and 
the  defendants  as  shown  by  the  certificate 
thereof  made  by  the  official  court  stenogra- 
pher." It  nowhere  appears  in  the  record  that 
the  court  had  an  official  stenographer,  or  a 
stenographer  appointed  to  take  the  evidence 
in  this  case.  The  only  reference  in  the  whole 
record  to  such  official  is  the  direction  of  the 
judge  to  the  clerk  to  Insert  the  evidence  in 
the  bill  of  exceptions,  and  that  contained  in 
the  statement  at  the  close  of  what  is  inserted 
in  the  record  as  the  evidence  in  the  case,  but 
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that  statement  is  signed  by  no  one,  and  it 
does  not  appear  from  anything  in  the  record 
that  the  said  paper  purporting  to  be  such 
evidence  was  before  the  Judge  at  the  time  he 
signed  the  said  bill  of  exceptions,  nor  is  it 
in  any  manner  described  or  Identified  by 
mark,  letter,  number,  or  any  other  means  of 
identification,  nor  was  it  annexed  or  attached 
to  said  bill  of  exceptions.  It  is  insisted  by 
counsel  for  plaintiffs  in  error  that  without 
bill  of  exceptions  No.  6  it  is  clear  from  the 
nature  of  the  questions  asked  of  witness 
Scott,  and  the  information  expected  to  be 
elicited  from  the  witness  in  reply  thereto, 
that  the  court  erred  in  refusing  to  permit  the 
questions  to  be  answered.  Without  the  evi- 
dence before  this  court,  we  are  unable  to  see 
that  the  admission  of  the  evidence  excluded 
could  have  changed  the*  result  or  produced  a 
different  verdict  "In  reviewing  a  judgment 
in  an  action  at  law,  upon  a  writ  of  error, 
when  the  evidence  is  not  made  a  part  of 
the  record,  this  court  will  not  consider  as- 
signments of  error  involving  a  consideration 
of  the  evidence,  but  will  affirm  the  Judgment.*' 
Dudley  v.  Barrett  (decided  at  this  term)  52 
S.  B.  100.  In  that  case  there  was  copied  at 
length  into  the  record  what  purported  to  be 
the  testimony  of  witnesses  in  the  case  for  the 
respective  parties  upon  the  trial,  to  which 
was  appended  what  purported  to  be  the 
certificate  of  John  T.  Harris  oflacial  stenog- 
rapher of  the  court  to  the  effect  that  he  made 
a  report  in  shorthand  writing  of  the  testimony 
adduced  and  proceedings  had  at  the  trial  of 
the  action,  and  that  the  transcription  thereof 
was  a  faithful  and  true  translation  of  said  re- 
port, but  the  record  failing  to  show  that  Har- 
ris was  appointed  by  the  court  stenographer  to 
report  the  proceedings  had  and  the  testimony 
given  in  the  case  under  the  statute  the  paper 
thus  copied  into  the  record  had  no  greater 
value  than  a  fugitive  paper  made  by  any  other 
person  which  might  have  been  found  amongst 
the  papers  in  the  case.  In  case  at  bar  the 
paper  copied  by  the  clerk  as  the  evidence  was 
not  certified  by  any  one.  See  Tracy's  Adm'x 
V.  CJOal  Co.  (W.  Va.)  60  S.  E.  825 ;  McKendree 
V.  Shelton,  51  W.  Va.  516,  41  S.  B.  909;  \^1- 
liamson  v.  Hays,  35  W.  Va.  52,  12  S.  E.  10G2. 
For  the  reasons  stated,  the  Judgment  of  the 
circuit  court  of  Randolph  county  is  affirmed. 

(58  W.  Va.  644) 

GOAL  &  COKE  RY.  00.  v.  JOYCE  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  15,  1905.) 

E2zoEpnoNB,  Bill  op — Sufficiency. 

The  skeleton  bill  of  exceptions  relied  on 
in  this  case  for  the  purpose  of  making  the  evi- 
dence a  part  of  it  does  not  do  so,  and  the  evi- 
dence is  not  a  part  of  the  record,  under  the 
authority  of  the  cases  of  Parr  v.  Currence, 
52  S.  E.  496,  58  W.  Va.  ,  Dudley  v.  Bar- 
rett et  aL,  52  S.  B.  WO.  68  W.  Va.  --—,  Tracy's 
Adm'x  V.  Coal  Cb.  (W.  Va.)  60  S.  E.  82^5,  and  Mc- 
Kendree V.  Shelton,  41  S.  B.  909,  51  W.  Va. 
516. 
(Syllabus  by  the  Court.) 


Error  to  Circuit  Court,  Randolph  County. 

Action  by  the  Coal  &  Coke  Railway  Com- 
pany against  Thomas  W.  Joyce  and  others. 
Judgment  for  plaintiff,  defendants  bring  er> 
ror.    Affirmed. 

W.  B.  Maxwell,  for  plaintiffs  in  error. 
0.  W.  Dailey  and  E.  D.  Talbott,  for  de- 
fendant in  error. 

COX,  J.  Thomas  W.  Joyce,  Margaret 
Caveney,  and  Ann  Joyce  complain  of  an 
order  of  the  circuit  court  of  Randolph  coun- 
ty, made  in  a  proceeding  to  condemn  land 
for  railroad  purposes,  in  which  they  are  de- 
fendants, sustaining  the  motion  of  the  ap- 
plicant, Coal  &  Coke  Railway  Company,  to 
set  aside  the  verdict  of  the  Jury  therein  and 
granting  it  a  new  trial 

The  question  whether  or  not  there  is  error 
in  this  order  involves  a  consideration  of  the 
evidence.  This  record  presents  another  case 
of  a  fatal  skeleton  bill  of  exceptions,  whereby 
the  evidence  is  not  made  a  part  of  it,  and 
therefore  not  a  part  of  the  record.  The 
original  bill  of  exceptions,  which  is  claim- 
ed to  make  the  evidence  a  part  of  it^  was 
brought  here  by  certiorari.  It  is  a  skeleton 
bill.  The  parenthetical  direction  to  the  clerk 
therein  contained  is  as  follows:  "(Here  in- 
sert the  evidence  as  certified  by  the  official 
stenographer,  which  evidence  is  now  here 
referred  to  and  directed  to  be  here  insert- 
ed.)" It  does  not  appear  that  the  evidence 
was  annexed  to  the  bill  or  so  marked  by 
letter,  number,  or  other  means  of  identifica- 
tion mentioned  in  the  bill,  or  so  described  in 
the  bill  as  to  leave  no  doubt,  when  found 
in  the  record,  that  It  Is  the  evidence  referred 
to  in  the  bill  The  bill  of  exceptions  Is  there- 
fore insufficient  to  make  the  evidence  a  part 
of  it,  or  of  the  record.  The  statement  copied 
in  the  record,  purporting  to  be  questions  and 
answers  of  witnesses  on  the  trial,  has  ap- 
pended to  it  the  following  certificate: 

"Grafton,  W.  Va.,  Jan.  29,  1904.  I,  W.  H. 
Pilson,  former  stenographer  of  the  3d  Judi- 
cial circuit  hereby  certify  that  the  foregoing 
evidence  is  a  true  copy  of  my  shorthand  notes 
taken  at  the  trial  of  the  above-styled  cause. 
Given  under  my  hand  this  the  29th  day  of 
January,  1904.    W.  H.  Pilson." 

The  record  discloses  no  appointment  of  an 
official  stenographer,  and,  if  it  did,  we  do  not 
think  that  the  statement  copied  In  the  record, 
purporting  to  be  the  questions  and  answers 
of  witnesses  on  the  trial,  is  sufficiently  iden- 
tified by  the  bill  of  exceptions  as  the  evi- 
dence directed  to  be  therein  inserted.  This 
case  is  governed  by  the  cases  of  Parr  v. 
Currence,  58  W.  Va.  — ,  52  S.  E.  496,  Dudley 
V.  Barrett,  58  W.  Va.  — ,  52  S.  E.  100. 
Tracy's  Adm'x  ▼.  Coal  Co.  (W.  Va.)  50  S.  B. 
825,  and  McKendree  v.  Shelton,  51  W.  Va. 
516,  41  S.  E.  909. 

This  court  can  examine  no  question  pre- 
sented, but  must  affirm  the  order  complained 
of,  and  remand  the  case. 
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(58  W.  Va.  487) 

WHEELING  &  E.  O.  R.  CO.  t.  TOWN  OP 
TRIADELPHIA  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  12,  1906.) 

1.  Street  Railboads — Grant  by  Mujwicipal 
ATrrHORiTiEB — Effect. 

Ad  ordinance,  passed  by  the  council  of  a 
town,  granting  to  a  street  railway  company  the 
right  to  lay  Its  track  and  operate  Its  railway 
in  the  streets  of  the  town,  and  accepted  by 
the  railway  company,  constitutes  a  contract 
between  the  town  and  such  company,  vesting 
title  to  such  right  or  easement  in  it,  unless 
the  ordinance  contains  conditions  precedent 
compliance  with  which  is  requisite  to  the  vest- 
ing of  title. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  44, 
Cent.  Dig.  Street  Railroads,  ft  64r-70.] 

2.  Same — Forfeiture  of  Right. 

Such  right  may  be  forfeited  and  lost  by 
failure  to  comply  with  subsequent  conditions, 
and,  if  the  ordinance  expressly  provides  for 
forfeiture  as  the  penalty  of  noncompliance  with 
conditions  specified  in  It,  substantial  perform- 
ance of  the  contract  as  a  whole  constitutes  no 
answer  to  a  proceeding  to  forfeit  for  failure 
to  comply  with  such  conditions,  however  slight 
their  relative  importance  may  be.  The  ques- 
tion of  materiality  is,  in  such  case,  withdrawn 
from  the  courts  by  the  stipulations  of  the  con- 
tract. 

3.  Same — CoNDrnoNs — NoifPEBFOBHANCB. 

A  street  railway  license  or  privilege  in  a 
street  may  be  forfeited  for  failure  to  lay  planks 
of  prescribed  dimensions  along  the  rails  of  its 
track  in  front  of  improved  property,  if  the 
ordinance  expressly  gives  the  right  to  forfeit 
it  for  such  cause. 

4.  Equrrr — ^Relief  against  Forfeit ubk. 

Equity  will  relieve  from  forfeitures  for 
nonperformance  of  covenants  other  than  those 
for  the  payment  of  money,  arising  out  of  ac- 
cident, mistake,  or  surprise,  and  hi  the  absence 
of  willful  and  deliberate  refusal  to  perform, 
when  no  pecuniary  injury  has  resulted  to  the 
covenantee  and  the  wrong  done  is  easily  remedi- 
able ;  but  such  power  of  relief  is  discretionary, 
and  will  not  be  exercised  unless  the  delinquent 
covenantor  is  able  and  willing  to  immediately 
perform  the  covenant. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  19, 
Cent  Dig.  Equity,  8f  e^TLf 

5.  Same — Enforcement  of  Forfeituke. 

Equity  will  not  permit  the  enforcement  of 
a  forfeiture  in  an  inequitable  and  oppressuve 
manner,  nor  a  perversion  thereof  to  purposes 
other  than  those  for  which  the  power  of  for- 
feiture has  been  reserved. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  19, 
Cent.  Dig.  Equity,  §8  69-750 

6.  Samb— Oppressive  CoNDXTcr. 

In  the  exercise  of  such  power,  under  an 
ordinance  of  a  municipal  corporation  prescrib- 
ing notice  and  specification  of  cause  as  a  neces- 
sary preliminary  step,  the  officers  of  such  cor- 
poration must  deal  fairly,  openly,  and  frankly 
with  the  party  whose  rights  they  attempt  to 
take  away,  and  abstain  from  such  conduct  as 
will  work  a  surprise  upon  him.  Their  conduct 
is  governed  by  substantially  the  same  rules  and 
principles  as  apply  to  proceedings  by  private 
I>er8ons  under  similar  circumstances.  In  otder 
to  be  inequitable  and  oppressive,  their  conduct 
need  not  oe  actually  fraudulent.  If  in  equity 
and  conscience  it  is  oppressive  or  lacking  in 
fairness,  equity  will  relieve,  however  honest 
and  sincere  the  parties  attempting  to  forfeit 
may  bafs  been. 


7.  Appeal — ^Review — Discretion  of  Coitbt. 

The  discretion  of  the  court  hi  such  case 
is  a  sound  legal  discretion,  subject  to  review, 
and  the  appellate  court  will  reverse  the  action 
of  the  trial  court  when,  in  its  opinion,  relief 
has  been  improperly  denied. 

8.  Street  Railboaos — Use  of  Streets — ^For- 
feiture OF  Right — Relief. 

A  declaration  of  forfeiture  of  a  street  rail- 
way privilege  in  a  street  by  the  council  of  a 
town,  effected  by  repeal  of  the  ordinance  by 
which  the  privilege  was  granted,  pursuant  to  a 
reservation  of  power  so  to  do,  for  cause  and 
after  notice,  has  not  the  force  and  effect  of  a 
Judicial  determination  of  the  existence  of  cause 
for  forfeiture,  and  does  not  preclude  a  resort 
to  the  courts  by  the  railway  company  for  vin- 
dication of  its  rights.  After  such  repeal,  pur- 
suant to  notice,  the  railway  company  may,  by 
injunction,  prevent  the  town  authorities  from 
removing  or  disturbing  Its  track,  if  no  cause  of 
forfeiture  existed,  or  the  circumstances  shown 
are  such  as  to  call  for  the  exercise  of  equity 
Jurisdiction  to  relieve  from  forfeiture.  In  so 
far  as  the  decision  in  Town  of  Davis  v.  Davis, 
21  S,  B.  906,  40  W.  Va.  464,  imports  the 
contrary  of  the  foregoing  proposition,  it  is  re- 
examine and  disapprove. 
8.  Municipal  Corporations— Privileges  in 
Highways — Police  Power. 

The  action  of  municipal  authorities  in 
granting  and  revoking  privileges  and  licenses 
in  highways  is  the  exercise  of  delegated  police 
power,  and  is  not  Judicial  in  character. 

10.  Certiorari — ^Actions  Reviewable. 

Only  Judicial  action  is  reviewable  by  the 
writ  of  certiorari  under  sections  2  and  3  of 
chapter  110  of  the  Code  of  1899.  The  scope  of 
the  writ  is  not  altered  by  the  statute  in  re- 
spect to  the  nature  of  the  proceedings  for  the 
review  of  which  it  may  be  had.  In  this  respect 
it  remains  as  it  was  by  the  common  law. 

11.  Street   Railroads — Construction — Con- 
sent OF  MUinCIPAL  AUTHORITIBS. 

Consent  of  the  board  of  commissioners  of 
Ohio  county  to  the  operation  of  a  street  rail- 
way .  on  and  over  the  Cumberland  Road  in 
said  county  of  Ohio  does  not  confer  authority 
upon  the  railway  company  holding  such  per- 
mit to  construct  and  operate  its  railway  on 
and  over  such  portion  of  said  road  as  lies 
within  the  limits  of  the  town  of  Triadelphia,  in 
said  county,  without  the  consent  of  the  au- 
thorities of  said  town. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Ohio  County. 

Bill  by  the  Wheeling  &  Elm  Grove  Railroad 
Company  against  the  town  of  Triadelplila 
and  others.  Decree  for  defendants,  and 
plaintiff  appeals.    Reversed. 

Rehearing  denied  January  9,  1906. 

Henry  M.  Russell  and  Howard  &  Handlan, 
for  appellant  Alfred  Caldwell  and  Nelson 
O.  Hubbard,  for  appellees. 

POFFENBARGER,  J.  The  council  of  the 
town  of  Triadelphia,  in  Ohio  county,  hav- 
ing repealed  the  ordinance  under  which  the 
Wheeling  &  Elm  Grove  Railroad  Company 
had  been  operating  its  street  railway  in  said 
town,  and  caused  a  part  of  its  track  to  be 
taken  up,  said  railroad  company  obtained  a 
temporary  injunction.  Inhibiting  the  town, 
its  officers,  and  agents  from  interfering  with 
its  road.  Thereupon  the  town  answered  the 
bill,    alleging    forfeiture    of    the    privileges 
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granted  by  the  ordinance,  because  of  failure 
and  refusal  to  observe  and  perform  condi- 
tions, and  praying,  by  way  of  affirmative 
relief,  that  the  railroad  company  be  enjoined 
and  restrained*  from  further  operating  its 
road  in  said  town  and  compelled  to  remove 
from  the  streets  thereof  its  poles,  wires, 
rails,  ties,  etc.,  and  restore  the  street  and 
a  certain  bridge,  mentioned  in  the  bill,  to 
the  condition  in  which  they  were  before  the 
construction  of  the  road,  unless  the  consent 
of  the  town  to  the  further  occupation  and 
use  of  the  street  for  the  purpose  aforesaid 
should  be  obtained.  On  the  hearing,  the  in- 
junction was  dissolved  and  the  cross-relief 
asked  for  by  the  town  granted.  From  this 
decree   said   company   has    appealed. 

The  ordinance  was  passed  on  the  31st  day 
of  March,  1896,  granting  to  the  Wheeling  Sub- 
urban Railway  Company,  its  successors  and 
assigns,  the  privileges  now  in  question,  and 
that  company  subsequently  assigned  the  same 
to  said  Wheeling  &  Elm  Grove  Railway  Com- 
pany. Under  it,  the  road  was  constructed 
witliln  the  time  required.  The  forfeiture  is 
not  for  nonuser  of  the  franchise  or  privilege, 
but  for  failure  to  comply  with  certain  con- 
ditions imposed  by  section  4  of  the  ordi- 
nance In  the  following  clauses  thereof:  "Said 
railway  company  shall  so  construct  Its  tracks 
upon  the  roads  or  streets  hereinbefore  men- 
tioned that  at  any  place  any  of  its  tracks 
may  cross  any  road  or  street  within  said 
town,  the  said  railway  company  shall  at 
every  such  place  lay  its  track  or  tracks  on 
a  level  with  the  surface  or  plane  of  said 
road  or  street  at  the  place  of  such  crossing 
and  shall  pave  with  white  oak  planks  not 
less  than  two  inches  thick  between  all  its 
rails  crossing  such  road  or  street  and  shall 
at  all  times  hereafter  keep  and  maintain 
the  said  paving  or  planking  in  good  order 
and  repair  to  the  satisfaction  of  the  council 
of  said  town.  Said  company  shall  also  lay 
and  maintain  a  white  oak  plank  two  Inches 
thick  and  eight  Inches  wide  on  each  side  of 
each  rail  along  its  track  in  front  of  all  im- 
proved property."  To  enforce  compliance 
with  these  conditions  and  others  Inserted 
in  the  ordinance,  section  15  of  that  instru- 
ment provided  as  follows:  "Should  the 
Wheeling  Suburban  Railway  Company  fall 
to  fulfill  and  perform  the  conditions  of  this 
ordinance  or  comply  with  the  requirements 
thereof  upon  them,  or  do  those  things  they 
are  by  this  ordinance  prohibited  from  doing, 
the  said  town  may  give  said  Wheeling  Sub- 
urban Railway  Company  notice  of  its  inten- 
tion to  repeal  this  ordinance  and  revoke  and 
annul  all  the  rights,  powers  and  privileges 
by  this  ordinance  given  by  said  town  to 
said  Wheeling  Suburban  Railway  Company, 
and  stating  in  such  notice  in  what  respect 
said  Wheeling  Suburban  Railway  Company 
have  failed  to  fulfill  and  perform  the  con- 
ditions of  this  ordinance  or  to  comply  with 
the    requirements    thereof    upon    them,    or 


wherein  they  have  done  any  of  those  things 
they  are  by  this  ordinance  prohibited  from 
doing.  At  any  time  after  three  months  from 
the  service  of  such  notice  upon  the  president 
or  secretary  of  said  Wheeling  Suburban  Rail- 
way Company  the  council  of  said  town  may 
repeal  this  ordinance  and  revoke  and  annul 
the  rights,  powers  and  privll^es  by  this  ordi- 
nance given  by  said  town  to  said  Wheeling 
Suburban  Railway  Company;  provided,  how- 
ever, that  if  the  said  Wheeling  Suburban 
Railway  Company  before  such  repeal  and 
revocation  and  annulling  shall  fulfill  and  per- 
form the  condition  or  conditions  of  this  ordi- 
nance said  notice  alleges  they  have  failed 
to  fulfill  and  perform,  and  shall  comply  with 
the  requirement  or  requirements  of  this  ordi- 
nance said  notice  alleges  they  have  failed 
to  comply  with,  and  shall  cease  at  once  on 
receipt  of  said  notice  to  do  any  of  those 
things  that  they  are  prohibited  from  doing 
by  this  ordinance  which  said  notice  states 
they  have  been  doing,  said  council  shall  not 
have  the  power  to  repeal  and  revoke  and  an- 
nul the  rights,  powers  and  privileges  there- 
by given  by  said  town  to  said  Wheeling  Sub- 
urban Railway  Company.''  Notice  dated  Au- 
gust 28,  1901,  speci^lng,  as  breaches  of  con- 
ditions, elevation  of  the  tracks  above  the 
level  of  the  streets  at  the  crossings  of  Monroe 
street  and  Clay  street,  failure  in  part  to 
pave  the  crossing  at  Clay  street,  and  failure 
to  lay  planks  along  the  rails  in  front  of 
lots  24  to  33,  inclusive,  except  a  short  strip 
at  the  comer  of  lot  30,  was  served  upon  the 
railway  company.  Just  a  few  days  before 
the  expiration  of  three  months  from  the  date 
of  service  of  said  notice,  said  company  caused 
its  track  to  be  lowered  at  the  crossings  and 
some  plank  to  be  put  down  at  the  places 
specified  in  the  notice,  but  the  plank  pave- 
ment at  the  street  crossing  did  not  extend 
entirely  across  the  street,  and  the  planks 
laid  along  the  tracks  in  front  of  Improved 
property  were  not  of  the  width  required  by 
the  ordinance.  Many  of  them  were  only 
five  Inches  wide  and,  in  one  place,  for  a  dis- 
tance of  about  90  feet  none  at  all  was  put 
down,  and  the  crossing  at  Monroe  street  was 
left  too  high  by  about  five  inches.  On  the 
7th  day  of  December,  1901,  more  than  three 
months  after  the  date  of  the  service  of  the 
notice,  the  council  of  the  town  repealed  the 
ordinance,  reciting  in  the  repealing  ordinance 
the  giving  of  the  notice  and  noncompliance 
with  its  requirements.  The  failure  to  com- 
ply strictly  with  the  requirements  of  the 
ordinance  is  not  denied  by  the  railway  com- 
pany, but  it  claims  to  have  substantially 
complied  with  them,  and  also  that,  prior  to 
the  repealing  of  the  ordinance,  its  agents  ap- 
plied to  officials  of  the  town  to  know  whether 
there  was  any  objection  to  the  manner  in 
which  the  work  had  been  done,  and  expressed 
a  willingness  to  remedy  any  defects  in  it 
which  might  be  suggested,  and  no  objection 
was  made.    But  this  seems  to  have  occurred 
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after  the  repeal  of  the  ordinanoe.  The  rail* 
way  company's  own  witness  says  It  was 
afterward. 

In  addition  to  Its  defense  of  substantial 
compliance,  the  railway  company  relies  upon 
certain  ordinances  adopted  by  the  commis- 
sioners of  Ohio  county,  granting  to  it  the 
privilege  of  operating  Its  railway  on  and 
over  certain  portions  of  what  is  known  as 
the  Cumberland  Road,  including  that  portion 
thereof  which  runs  through  the  town  of 
Triadelphia,  and  on  which  said  railway  Is 
located  through  said  town.  This  road  was 
originally  constructed  and  owned  by  the  gov- 
emment  of  the  Unit^  States.  In  1885,  the 
goTemment  ceded  to  the  several  states 
through  which  said  road  was  located  the 
care  and  control  of  the  portions  thereof  lying 
respectively  within  said  states,  resolving  to 
Itself  certain  rights  in  them.  By  this  com- 
pact it  relieved  itself  of  the  burden  of  main- 
taining said  road  and  cast  it  upon  the  states, 
but  It  retained  the  right  to  use  the  same 
free  of  charge  for  any  governmental  purpose. 
Searight  v.  Stokes,  8  How.  151,  11  L.  Ed. 
537;  Neil  v.  Ohio,  3  How.  720,  11  L.  Ed. 
800 ;  Achlson  v.  Huddleson,  12  How.  293,  18 
L.  Ed.  993.  Upon  the  formation  of  the  state 
of  West  Virginia,  that  portion  of  said  road 
lying  within  this  state  passed  under  its  con- 
trol, and,  by  statute,  the  management  thereof 
was  intrusted  to  the  board  of  public  works 
of  the  state.  By  an  act  of  the  Legislature, 
passed  on  the  13th  day  of  February,  1890, 
the  care  and  control  of  so  much  of  said  road 
as  lies  within  the  county  of  Ohio,  together 
with  all  the  rights,  powers,  and  duties  in 
relation  thereto,  belonging  to  the  board  of  pub- 
lic works  of  this  state  under  existing  laws. 
Including  power  to  collect  tolls  on  said  road, 
was  committed  to  the  board  of  commissioners 
of  said  county,  as  soon  as  said  board  should 
pass  an  ordinance  agreeing  to  accept  the 
trust.  Soon  afterwards,  such  ordinance  was 
passed.  It  is  contended  now  that  the  town 
of  Triadelphia  has  no  control  of  that  part 
of  said  road  which  lies  within  Its  limits, 
and  that  the  railway  company  is  entitled 
to  the  use  and  occupation  thereof,  for  the 
purposes  of  its  road,  under  the  ordinances 
passed  by  said  board  of  commissioners.  On 
the  other  hand,  it  is  urged  that  the  act 
of  the  Legislature  of  Virginia,  passed  on  the 
4th  day  of  February,  1840,  incorporating  the 
town  of  Triadelphia,  lying  on  both  sides  of 
said  road,  and  conferring  upon  it,  among 
other  things,  the  power  '*to  regulate  and 
graduate  the  streets  and  alleys,  and  to  pave 
the  same  if  deemed  necessary,**  vested  in 
said .  town  all  the  right  and  title  to,  and 
power  over,  so  much  of  said  road  as  lies 
within  its  territory  that  the  state  of  Virginia 
then  had.  Oounsel  for  the  appellees  rely  also 
npon  section  5  of  article  11  of  the  Constitu- 
tion of  this  state,  which  provides  that:  '*No 
law  shall  be  passed  by  the  Legislature  grant- 
ing the  right  to  construct  and  operate  a 
street  railroad  within  any  cily,  town  or  li^ 


oorporated  village,  without  requiring  the  con- 
sent of  the  local  authorities  having  the  con- 
trol of  the  street  and  highway  proposed  to 
be  occupied  by  such  street  railroad.*'  The 
status  of  so  much  of  the  national  road  as 
lies  within  the  territory  of  the  town  of  Tria- 
delphia depends  upon  the  statutory  provi- 
sions. Chapter  56  of  the  Code,  concerning 
the  board  of  public  wortcs  and  tolls  on  the 
Cumberland  Road  and  other  turnpikes,  pro- 
vides for  the  maintenance  of  said  road  and 
turnpikes,  by  means  of  the  exaction  of  tolls, 
and  this,  as  to  said  Cumberland  Road,  was 
done  by  the  board  of  public  works  of  the 
state,  until  its  care  and  control  were  trans- 
ferred to  Ohio  county  by  the  act  hereinbe- 
fore mentioned.  Section  21  of  chapter  39  of 
the  Code  provides  that  the  Interest  which 
belonged  to  the  state  on  the  1st  day  of  July, 
1868,  in  any  road  or  bridge  or  public  landing 
lying  wholly  or  in  part  within  the  limits 
of  any  county  Is  transferred  to  and  shall 
continue  vested  in  such  county,  so  far 
as  such  road,  bridge,  or  public  landing  is 
within  the  said  county.  But  the  Cumberland 
Road  Is  expressly  excepted  from  the  opera- 
tion of  said  section.  Section  81  of  chapter 
48  of  the  Code  of  1899  says:  "The  roads, 
bridges  and  public  landings  transferred  by 
the  state  to  the  several  counties  In  which 
they  are  situated  shall  hereafter  be  regarded 
as  county  roads,  bridges  and  landings." 
Section  28  of  chapter  47,  relating  to  cities, 
towns,  or  villages,  says:  •'The  council  of 
such  city,  town  or  village  shall  have  power 
therein  to  lay  ofT,  vacate,  close,  open,  alter, 
curb,  pave  and  keep  In  good  repair,  roads, 
streets,  all^s,  sidewalks,  crosswalks,  drains 
and  gutters,  for  the  use  of  the  public,  or  any 
of  the  citizens  thereof,  and  to  improve  and 
light  the  same,  and  have  them  kept  free 
from  obstructions  on  or  over  them."  Section 
33  of  chapter  48  of  the  Code  of  1899,  provides 
that  no  road  or  landing  shall  be  established 
by  the  county  court  of  a  county  upon  or 
through  any  lot  In  any  Incorporated  village, 
town,  or  city  without  the  consent  of  the 
council  thereof. 

Aside  from  the  question  of  title  to  the 
fee  in  public  roads  lying  within  incorporated 
cities  and  towns,  courts  everywhere  incline 
to  the  view  that  such  corporations  have  cer- 
tain rights  and  powers  respecting  such  public 
roads.  When  there  are  no  express  statutory 
provisions  limiting  the  powers  of  the  county 
authorities  over  such  portions  of  the  public 
roads,  and  the  General  Statute  or  the  char- 
ters of  cities  and  towns  confer  power  to 
lay  out,  open,  and  regulate  streets,  alleys, 
and  walks,  portions  of  the  road  lying  within 
the  city  or  town  are  generally  held  to  be 
under  the  control  of  the  authorities  thereof 
so  far  as  to  enable  them  to  keep  tlie  same 
free  from  obstruction  and  in  good  condition 
and  order  by  Improving  them.  State  v.  City 
of  New  Brunswick,  80  N.  J.  Law,  395 ;  Quinn 
V.  Patterson,  27  N.  J.  Law,  85 ;  State  v.  Pas- 
saic Turqpike  Co.,  27  N.  J.  Law,  217;  State 
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V.  Jersey  City,  26  N.  J.  Law,  444.  These 
are  cases  of  turnpikes  and  plank  roads 
owned  by  private  corporations.  Dillon  on 
Municipal  (Corporations  (4tli  Ed.)  par.  676, 
says :  "Throughout  the  United  States,  town- 
ship, county,  or  other  local  authorities  have 
the  general  control  and  supervision  over  the 
ordinary  public  highway,  while  In  Incorpo- 
rated towns  and  cities  this  power,  as  respects 
streets,  is  usually  conferred  upon  the  cor- 
porate authorities.  When  the  Jurisdiction 
and  power  in  the  one  is  excluded  by  the 
charters  of  the  others  has  given  rise  to  nloe 
and  difficult  questions  of  construction,  de- 
pending upon  the  supposed  intention  of  the 
Legislature,  to  be  gathered  from  the  whole 
course  of  legislation  on  the  subject  in  the 
particular  state,  and  with  reference  to  the 
particular  municipality."  At  section  677 
the  same  work  says:  '*So,  by  statute  In 
Texas,  the  counties  had  a  general  authority 
to  keep  in  repair  the  public  highways  therein, 
and  an  incorporated  town,  by  its  charter, 
had  the  right  to  improve  its  streets  and 
alleys;  and  the  question  arose  whether  the 
county  or  town  authorities  had  power  to 
keep  in  repair  streets  or  highways  within 
the  corporate  limits  of  the  town.  The  court, 
to  prevent  conflict  of  Jurisdiction,  held  that 
the  town  had  exclusive  control  of  the  streets 
and  highways  therein.  So  It  is  held  In  Indi- 
ana, that  the  General  Statutes  of  the  state 
In  relation  to  'public  highways'  do  not 
apply  to  the  streets  and  alleys  of  an  in- 
corporated town  or  dty."  In  Norwich  v. 
Story,  25  Conn.  44,  such  provisions  In  the 
charter  of  a  dty,  read  in  connection  with 
the  general  laws  conferring  powers  upon  the 
county  authorities,  were  held  to  give  con- 
current Jurisdiction  over  the  highway  within 
the  city  to  city  and  county  authorities. 

The  status  of  the  Cumberland  Road  seems 
to  he  somewhat  different  from  that  of  the 
ordinary  county  road.  The  Legislature  has 
dealt  with  it  in  a  manner  different  from  that 
in  which  It  has  dealt  with  other  roads. 
Whether  the  law  contemplated  its  mainte- 
nance throughout  from  tolls,  until  its  trans- 
fer to  the  authorities  of  Ohio  county,  is  not 
clearly  indicated.  It  would  seem,  however, 
that  in  order  to  effectuate  the  purpose  of 
its  maintenance,  the  Legislature  must  have 
necessarily  retained  the  power  of  mainte- 
nance through  the  corporations  situated  on  it 
No  express  authority  1b  conferred  upon  them 
to  close  or  alter  It,  nor  is  any  duty  laid  upon 
them  to  maintaln'it  according  to  any  particu- 
lar standard.  Hence,  if  the  state  did  not 
retain  the  power  to  keep  it  up,  the  portions 
lying  within  the  town  might  have  become, 
or  might  yet  become,  so  dilapidated  and  out 
of  repair  as  to  render  the  whole  road  prac- 
tically useless.  Before  the  cession  of  the 
road  to  the  state,  the  government  expended 
upon  it  large  amounts  of  money,  and  stipu- 
lated for  the  use  of  the  road  for  governmental 
purposes,  without  liability  for  future  ex- 
penses or  cost  of  keeping  It  in  repair.    By  al- 


lowing the  road  or  any  part  of  it^to  fall  into 
decay,  the  state  might  become  guilty  of  rec- 
reancy to  the  trust  confided  In  It  by  the 
national  government  On  the  other  hand, 
as  the  towns  have  the  power  to  make,  con- 
struct, and  keep  In  repair  their  roads  and 
streets,  it  seems  reasonable  to  say  they 
might  Improve,  repair,  and  maintain  such 
portions  of  said  road  as  lie  within  their  terri- 
tories. This  Is  not  at  all  inconsistent  with 
the  rights  of  the  state  or  county.  Though 
not  having  full  and  complete  control  so  as 
to  enable  them  to  Impair  the  efficiency  of 
the  road  as  a  state  road,  they  might  well 
have  the  right  and  power,  consistently  with 
the  interests  of  the  state,  to  aid  in  keeping 
It  in  repair  and  to  add  to  the  work  done  by 
the  state  such  additional  work  and  expense 
as  their  authorities  might  deem  expedient 
in  order  to  put  such  portions  of  It  in  a  higher 
and  better  state  of  repair  and  condition  than 
other  portions  thereof.  As  to  additional 
burdens  upon  the  road,  a  reasonable  view 
would  be  that  the  state,  without  the  consent 
of  the  authorities  of  the  town,  would  have 
no  right  or  power  to  place  upon  that  portion 
of  it  lying  within  the  town  anything  in  the 
nature  of  an  obstruction  or  additional  bur- 
den. The  town,  when  incorporated,  accepted 
the  road  as  a  part  of  its  territory  without 
any  such  burden,  and  the  Constitution  with- 
holds from  the  Legislature  power  to  grant 
the  right  to  construct  a  street  railroad  with- 
in any  city  or  incorporated  village,  without 
the  consent  of  its  authorities.  And  the  state 
may  have  the  power  to  say,  on  the  other 
hand,  that  the  town  shall  not  impair  the 
efficiency  and  usefulness  of  its  road  by  au- 
thorizing the  construction  of  a  street  railway 
upon  it  The  statutes  and  constitutional 
provisions  must  be  harmonized,  if  possible, 
so  that  all  may  have  effect  By  giving  this 
community  of  interest  in  so  much  of  the  road 
as  lies  within  the  town,  repugnancy  is  avoid- 
ed, and  the  rights  of  both  the  state  and  the 
town  protected.  Part  of  the  Cumberland 
Road  was  taken  into  the  tdwn  by  express 
legislative  authority.  The  town  accepted  it 
as  a  part  of  Its  territory  in  its  then  condi- 
tion. No  change  occurred  in  it  prior  to  the 
adoption  of  the  present  Constitution,  and 
that  instrument  denies  to  the  Legislature  the 
power  to  authorize  the  invasion  of  any  town 
by  a  street  railroad  without  its  consent  As 
the  legislature  has  no  power  to  do  this  In 
any  case,  It  could  not  authorize  the  board 
of  commissioners  of  Ohio  county  to  grant 
such  a  privilege  within  the  town.  In  view 
of  this  situation,  the  respective  rights  of 
the  town,  and  of  the  state  or  Ohio  county, 
the  Wheeling  Suburban  Railway  Company 
took  the  precaution  to  obtain  grants  of  priv- 
ileges in  that  part  of  the  road  lying  with- 
in the  town  of  Triadelphia  from  both  the 
board  of  commissioners  and  the  council  of 
said  town.  Whether,  as  to  that  portion  of 
the  road,  it  was  necessary  to  have  authority 
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from  said  board  of  commlBSioners,  it  is  not 
necessary  to  decide,  but  we  are  clearly  of  tbe 
opinion  that  it  was  necessary  to  have  au- 
thority to  use  It  from  the  council  of  the  town 
of  Triadelphia.  The  grant  from  the  town 
of  permission  to  use  said  Cumberland  Road 
and  continuance  thereof  being  conditions  pre- 
cedent to  its  rights  to  use  it,  two  questions 
arise:  First  Assuming  that  there  has  been 
no  forfeiture  of  the  franchise  granted,  has 
the  railway  company  sought  the  proper  rem- 
edy for  the  Tindication  of  its  rights?  The 
council  of  the  town,  by  repealing  the  ordi- 
nance, has  declared  a  forfeiture.  What  is 
the  effect  of  that  action?  What  is  the 
character  of  the  function  performed  in  de- 
claring the  forfeiture?  Is  it  legislative,  ex- 
ecutive, or  Judicial?  Second.  Does  the  ad- 
mitted failure  of  the  railway  company  to 
comply  with  the  conditions  mentioned  oper- 
ate a  forfeiture,  independently  of  the  force 
and  effect  of  the  repeal  of  the  ordinance? 

No  objection  to  the  Jurisdiction  In  equity 
or  the  remedy  invoked  has  been  raised  by 
counsel.  Both  sides  ask  an  adjudication  up- 
on the  merits.  But  it  has  been  suggested 
here,  in  consultation,  that  the  action  of  the 
council  in  repealing  the  ordinance  is  Judicial 
and  is  binding  upon  the  parties  until  reversed 
by  some  appellate  procedure,  in  consequence 
of  wnich  resort  cannot  be  had  to  a  court  of 
equity  as  to  any  matter  involved  ini,  or 
governed  by,  this  action  of  the  council.  If 
tills  be  true,  the  remedy  is  certiorari,  under 
the  statute.  Section  2,  c.  110,  Code  1880. 
But  is  it  true?  This  depends  upon  the  nature 
of  the  proceeding,  as  well  as  the  nature  and 
scope  of  the  remedy  by  certiorari.  That 
writ  is  an  extraordinary  common-law  remedy, 
except  in  so  far  as  it  has  been  altered  by 
statute.  Originally,  it  could  be  invoked  only 
to  review  Judicial  proceedings,  and  to  cor- 
rect errors  of  law  apparent  on  admitted  and 
established  facts.  4  Enc.  PL  &  Pr.  11.  '"The 
office  of  a  writ  of  certiorari  is  to  bring  to  a 
superior  court  for  review  the  record  and 
proceedings  of  an  inferior  court,  an  officer,  or 
a  tribunal  exercising  Judicial  functions,  to 
the  end  that  the  validity  of  the  proceedings 
may  be  determined,  excesses  of  Jurisdiction 
restrained,  and  errors,  if  any,  corrected.  It 
is  not  essential,  however,  that  the  proceed- 
ings should  be  strictly  and  technically  Judi- 
cial in  the  sense  in  which  that  word  is  used 
when  applied  to  courts  of  Justice,  but  it  is 
sufficient  if  they  are  quasi  Judicial.  It  is 
enough  if  they  act  Judicially  in  making  their 
decision,  whatever  may  be  their  public  char- 
acter." 6  Cyc.  750;  Poe  v.  Machine  Works, 
24  W.  Va.  517.  Our  statute  (sections  2,  3,  c 
110,  Code  1889)  concerning  the  remedy  by 
certiorari  is  broad  in  its  language,  and,  upon 
a  hasty  reading  thereof,  would  seem  to  im- 
port that  the  writ  is  applicable  to  all  pro- 
ceedings before  county  courts,  municipal 
councils,  Justices,  and  other  tribunals;  but 
a  careful  examination  of  It  leads  to  the  con- 
clusion that  it  does  not  broaden  the  soope  of 


the  writ  as  to  th^  class  of  cases  to  which  it 
applies.  It  says  the  writ  shall  lie  in  every 
case,  matter,  or  proceeding  before  a  county 
court,  council,  a  city,  town,  or  village.  Jus- 
tice, or  other  inferior  tribunal,  in  which 
there  has  been  a  Judgment  or  final  order,  or 
a  Judgment  or  order  abridging  the  freedom 
of  a  person.  What  is  the  meaning  of  the 
words  "every  case,  matter  or  proceeding"'? 
Are  they  to  be  taken  literally?  Why  did  the 
Legislature  use  these  terms?  A  very  good 
reason  is  that  proceedings  reviewable  by  writ 
of  certiorari  are  such  in  their  very  nature 
as  can  be  described  only  by  the  use  of  gen- 
eral terms.  They  are  proceedings  not  ac- 
cording to  the  course  of  the  common  law, 
but  anomalous  proceedings,  various  in  num- 
ber and  unusual  in  kind.  Conmion-law  pro- 
ceedings are  embraced  under  the  designations 
of  the  forms  of  action,  such  as  assumpsit, 
debt,  covenant,  trespass,  trespass  on  the  case, 
ejectment,  and  others.  For  all  these,  the 
writ  of  error  is  the  process  for  review.  In 
chancery  causes  the  remedy  is  by  appeal. 
But  proceedings  ^^.ilch  do  not  fall  within 
these  classes  of  cases  are  indefinable  by 
nature  and  must  be  referred  to  in  general 
terms.  This  difficulty  was  experienced  by 
the  Legislature,  and  the  section  under  con- 
sideration bears  evidence  of  it  on  its  face, 
in  the  description  of  the  classes  of  cases  to 
wliich  certiorari  was  applicable  before  the 
passage  of  that  statute.  It  says :  "In  every 
case,  matter  or  proceeding  in  which  certiorari 
might  be  issued  as  the  law  heretofore  has 
been."  Those  were  cases  to  which  common- 
law  certiorari  was  applicable,  and  they  are 
described  in  the  exact  language  of  the  new 
statute.  Prior  to  the  passage  of  chapter  163, 
pp.  487,  488,  8§  2,  3,  Acts  1882,  the  present 
statute,  we  had  no  similar  one  on  the  sub- 
ject, and  the  writ  had  only  its  common-law 
force.  This  statute  had  other  purposes  than 
an  Increase  in  the  classes  to  which  the  writ 
might  apply.  Prior  to  its  enactment  this 
mode  of  review  was  exercised  before  final 
Judgment  This,  the  statute  cut  off  by  say- 
ing the  Judgment  or  order  must  be  final,  un- 
less it  is  one  abridging  the  freedom  of  a 
person.  It  limited  the  right  to  review  in 
civil  cases  before  Justices  to  those  in  which 
the  amount  in  controversy,  exclusive  of  in- 
terest and  costs,  exceed  $15.  Prior  to  the 
passage  of  any  statute  on  the  subject,  the 
reviewing  court  could  only  consider  questions 
of  law,  suc)i  as  want  of  Jurisdiction  in  the 
Inferior  court  and  deviations  from  the  law  in 
pronouncing  Judgment  upon  admitted  or  es- 
tablished facts  disclosed  by  the  record.  It 
would  not  determine  questions  of  fact  nor 
consider  the  evidence.  This  statute  provides 
that,  upon  the  hearing,  the  circuit  court.  In 
addition  to  determining  such  questions  as 
might  have  been  determined  as  the  law  was 
before  its  passage,  shall  review  the  Judg- 
ment, order,  or  proceeding  of  the  inferior 
court  or  tribunal  upon  the  merits,  determine 
all  questions  arising  on  the  law  and  eyidaace. 
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and  render  sncli  Judgment  or  make  snch  order 
upon  the  whole  matter  as  law  and  justice 
may  require.  No  decision  of  this  court  has 
ever  construed  the  statute  as  giving  the 
right  to  review  by  certiorari  as  to  cases* 
matters,  or  proceedings  nonjudicial  in  their 
nature.  It  goes  to  a  county  court  in  cases 
of  election  contests.  Cunningham  v.  Squires, 
2  W.  Va.  422,  98  Am.  Dec.  770;  Burke  v. 
Supervisors,  4  W.  Va.  371;  Dryden  v.  Swin- 
bum,  15  W.  Va.  234;  State  ex  reL  v.  Mc- 
Allister, 38  W.  Va.  485,  18  S.  B.  770,  24  L. 
B.  A.  343.  But  these  are  all  adversary  pro- 
ceedings involving  the  exercise  of  judicial 
functions.  They  Involve  the  rights  of  par- 
ties in  respect  to  matters  distinct  from  the 
exercise  of  legislative  or  police  power.  In 
Brazie  v.  Commissioners,. 25  W.  Va.  213,  the 
duties  of  election  canvassing  boards  are  de- 
clared to  be  quasi  judicial.  Tested  by  that 
decision,  the  use  of  certiorari  to  review  such 
proceedings  is  within  the  limits  of  Judicial 
powers.  In  Board  of  Education  v.  Hopkins, 
19  W.  Va.  84,  this  writ  was  given  to  review 
the  action  of  a  county  court  upon  a  sheriffs 
settlement  respecting  an  allowance  of  com- 
missions to  him.  It  was  a  matter  of  con- 
troversy between  the  sheriff  and  a  board  of 
education  of  the  county,  and  the  county  court 
had  jurisdiction  to  the  extent  of  power  to 
adjudge  a  settlement  prima  facie  correct,  but 
not  conclusive.  This  also,  as  to  the  sheriff, 
was  a  matter  of  private  right,  the  determina- 
tion whereof  required  the  exercise  of  Judi- 
cial power.  The  Judgment  of  the  county 
court,  for  the  time  being,  gave  or  withheld 
commissions  claimed  by  him.  It  also  made 
evidence  for  or  against  him,  to  be  used  in 
any  other  proceeding  for  the  final  and  ulti- 
mate determination  of  his  rights.  The  line 
of  discrimination  between  judicial  and  non- 
judicial functions  is  sometimes  difficult  to 
trace;  but  it  is  not  difficult  to  see  that  the 
matters  above  mentioned  stand  upon  a  very 
different  footing  from  many  others,  in  which 
a  municipal  board  or  other  tribunal,  in  the 
exercise  of  its  legislative  or  police  power, 
deals  with  the  rights  of  the  citizen  who  has 
no  official  connection  with  that  body,  such 
as  a  claim  to  office  or  a  right  to  commissions. 
There  is  no  suggestion  by  the  court  in  any 
of  these  cases  that  the  action  reviewed  is 
not  judicial  or  that  the  writ  lies  to  review 
nonjudicial  actions.  Town  of  Davis  v.  Davis, 
40  W.  Va.  464,  21  S.  E.  906,  presents  a  dif- 
ferent and  anomalous  illustrati09  of  the  writ, 
holding  It  to  be  appropriate  to  review  the 
action  of  a  town  council  in  declaring  a  cer- 
tain thing  a  nuisance  and  abating  it  as 
such ;  but  the  court  was  careful  there  to  say 
the  act  was  judicial.  Whether  this  was  a 
correct  determination  does  not  affect  the 
question  now  under  consideration.  Con- 
sistently with  the  view  here  advanced,  the 
court  treated  the  act  as  a  judicial  one  and 
proceeded  accordingly. 

Whether  the  council  of  a  municipal  cor- 
poration   acts    judicially    in    ascertaining 


whether  there  is  cause  of  forfeiture  of  a 
right  in  a  street  granted  by  it  to  a  railway 
company  is  a  more  difficult  question.  As 
above  stated,  the  distinction  between  legis- 
lative or  ministerial  functions  and  judicial 
functions  is  difficult  to  point  out  What  is 
a  judicial  function  does  not  depend  solely 
upon  the  mental  operation  by  which  it  is 
performed  or  the  importance  of  the  act  In 
solving  this  question,  due  regard  must  be 
had  to  the  organic  law  of  the  state  and  the 
division  of  powers  of  government  In  the 
discharge  of  executive  and  legislative  duties, 
the  exercise  of  discretion  and  judgment  of 
the  highest  order  is  necessary,  and  matters 
of  the  greatest  weight  and  importance  are 
dealt  with.  It  is  not  enough  to  make  a  func- 
tion judicial  that  it  requires  discretion,  de- 
liberation, thought,  and  Judgment  It  must 
be  the  exercise  of  discretion  and  judgment 
within  that  subdivision  of  the  sovereign  pow- 
er which  belongs  to  the  judiciary,  or,  at  least, 
which  does  not  belong  to  the  legislative  or 
executive  department  If  the  matter,  in  re- 
spect to  which  it  is  exercised,  belongs  to 
either  of  the  two  last-named  departments  of 
government,  it  is  not  judicial.  As  to  what 
is  judicial  and  what  is  not  seems  to  be  better 
indicated  by  the  nature  of  a  thing,  than  its 
definition.  It  is  necessary  to  the  proper  and 
effective  exercise  of  the  police  power  of  a 
state  or  community  that  it  be  free  from 
restraint  by  the  Judiciary.  It  is  at  variance 
with  the  very  nature  of  such  power  that  the 
officers  and  tribunals  intrusted  with  its  exer- 
cise must  stop  at  every  step  and  take  those 
proceedings  which  are  requisite  to  the  due 
exercise  of  Judicial  power.  The  health  of 
the  people,  the  good  order  of  the  communi- 
ty, and  the  due  exercise  of  the  power  de- 
mand that  the  officers  and  tribunals  intrust- 
ed with  its  exercise  be  free  from  such  re- 
straint It  may  remove,  destroy,  and  abate, 
without  waiting  for  any  Judicial  determina- 
tion, and  leave  the  party  to  his  right  of  ap- 
peal to  the  courts,  by  an  action  for  damages, 
for  a  determihation  of  the  question  as  to 
whether  the  thing  abated  was  a  nuisance, 
or  protected  by  a  contract,  unless  the  abate- 
ment will  result  in  irreparable  injury  and 
thereby  give  equity  jurisdiction  by  injunc- 
tion. In  the  case  of  a  contested  election, 
or  the  settlement  of  the  accounts  of  an 
officer  and  allowance  of  his  commission,  no 
such  public  necessity  exists.  Pending  these 
controversies,  the  public  service  goes  on  un- 
affected by  them  and  unimpeded.  Not  so 
in  the  case  of  obstructions  to  streets  and 
highways  and  the  existence  of  offensive,  un- 
wholesome, and  dangerous  things  constitut- 
ing nuisances.  The  public  service  cannot 
wait  upon  tedious  long  drawn  out  judicial 
investigationa 

It  would  be  difficult  to  enumerate  all  of 
the  subjects  belonging  to  the  police  power 
of  a  state  or  municipality,  but  that  it  does 
include  the  abatement  of  nuisances,  the  oi>en- 
ing*  oonstmctioiiv  and  r^MUr  of  roads  and 
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bridges,  and  the  lighting  of  streets  Is  beyond 
question.  22  Am.  &  Eng.  Enc.  Law,  927, 
29,  30.  That  the  establishment,  control,  and 
regulation  of  roads,  bridges,  and  streets  be- 
long to  the  police  power  of  the  state  Is  no- 
where asserted  more  emphatically  and  plain- 
ly than  by  this  court  In  County  Court  t. 
Boreman,  34  W.  Va.  87,  11  S.  B.  747,  It  de- 
cided that  private  citizens,  having  no  special 
property  or  Interest  to  be  affected,  could 
not  by  certiorari  review  the  trial  or  action 
of  the  county  court  in  proceeding  to  alter 
the  location  of  and  rebuild  a  county  bridge. 
Up  until  that  time,  these  citizens  had  not 
made  themselves  parties  to  the  proceeding. 
Afterwards,  they  did  attempt  to  make  them- 
selves parties,  and  to  appeal  from  the  action 
of  the  county  court,  and  this  court  prohibited 
the  circuit  court  from  entertaining  the  ap- 
peal by  its  writ  of  prohibition,  for  want  of 
jurisdictioiL  County  Court  v.  Armstrong, 
34  W.  Va.  826,  12  S.  B.  48a  Judge  BnuuM>n« 
In  delivering  the  opinion,  said:  "We  think 
it  essential  to  the  public  interests,  as  In* 
volved  in  the  execution  by  county  courts  of 
the  important  functions  assigned  them  by 
law  touching  roads  and  bridges,  that  we 
should  decide,  as  we  now  do,  that  citizens  and 
taxpayers,  merely  because  they  are  such,  who 
have  no  special  property  or  interests  affect- 
ed thereby,  cannot  become  parties  to  proceed- 
ings by  county  courts  for  the  establishment 
location,  or  alt^atlon  or  construction  ot 
county  roads  and  bridges^  and  cannot  appeal 
from  the  action  of  the  county  court  therein. 
Under  any  other  rule,  it  would  be  impossible 
to  say  when  litigation  would  occur,  when  it 
would  end,  what  would  be  the  public  cost, 
or  what  would  be  the  delay  and  obstruction 
in  these  matters  so  essential  to  the  public 
welfare."  The  Supreme  Court  of  Virginia 
announced  the  same  doctrine  in  Supervisors 
V.  Gorrell,  20  Grat  484.  Of  course,  the  citi- 
zen may  object  to  the  taking  of  his  property 
for  public  uses  without  compensation,  and 
interfere.  But  how  does  he  interfere?  Not 
by  making  himself  a  party  to  the  unauthor- 
ized proceeding.  He  is  not  bound  to  subject 
himself  and  his  rights  to  the  assumed  juris- 
diction of  a  county  court  or  a  municipal 
council  and  review  its  action  by  certiorari  in 
order  to  obtain  relief.  He  appeals  to  a  judi- 
cial tribunal  having  the  power  to  settle  and 
determine  questions  affecting  his  rights.  He 
is  entitled  to  have  such  Important  matters 
determined  in  the  first  instance,  as  well  as 
finally  by  a  court  by  a  judge  or  Judge  and 
Jury,  upon  regular  proceedings,  according  to 
the  course  of  the  common  law,  and  not  in 
an  irregular,  haphazard  proceeding  by  mere 
agents  of  the  state,  unlearned  in  the  law, 
and  charged  with  mere  ministerial  or  legis- 
lative powers.  Although  the  citizen  may 
have  a  special  interest  in  the  sense  of  being 
damaged  by  the  exercise  of  the  sovereign 
power  to  establish  roads,  if  his  property  is 
not  actually  taken,  but  only  injured,  he  still 
has  no  power  to  interfere,  and  must  resort 


to  his  action  at  law  for  damages.  Spencer 
T.  Raihroad  Co.,  28  W.  Va.  406;  Arbendz 
V.  Railroad,  33  W.  Va.  1,  10  6.  B.  14.  5  L. 
R.  A.  871;  Watson  v.  Railroad  Co.,  49  W.  Va. 
628,  39  S.  B.  198.  A  work  of  internal  im- 
provement authorized  by  law,  whether  car- 
ried on  by  a  private  or  a  municipal  corpora- 
tion, is  an  exercise  of  police  power  dele- 
gated by  the  Legislature,  and  is  not  subject 
to  Judicial  control  and  is  not  itself  Judicial 
action.  Ck>rporations  exercising  such  power 
are,  so  long  as  they  confine  themeselves  with- 
in the  authority  conferred,  beyond  any  re- 
straint at  the  hands  of  the  Judiciary.  If,  in 
the  exercise  of  such*  power,  they  transcend 
the  authority  conferred  upon  them  by  the 
Legislature,  they  are,  in  some  form  of  ac- 
tion, amenable  to  the  power  of  the  courts,  at 
the  instance  of  any  individual  injured  there- 
by, and  their  decision  or  mere  declaration 
that  they  have  power,  When  they  have  not 
affords  them  no  protection.* 

The  granting  of  a  license,  privilege,  or 
franchise  to  a  street  railway  in  the  streets 
of  a  city,  town,  or  village  is  so  manifestly 
an  act  affecting  the  street  itself,  the  care 
and  custody  of  which  is,  by  law,  intrusted 
to  the  council,  by  way  of  exercising  part 
of  the  police  power  of  the  state,  as  to  preclude 
the  idea  that  such  grant  can  be  anything 
other  than  an  exercise  of  such  power.  This 
is  not  disputed.  Nor  can  it  be  denied  that 
the  repeal  of  the  ordinance  granting  such 
privilege,  or  a  declaration  of  forfeiture  in  any 
other  form,  is  a  function  of  the  same  kind. 
But  it  is  suggested  that  inquiry  and  deter- 
mination as  to  the  cause  or  ground  of  for- 
feiture is  judicial.  If  so,  it  is  only  incidentally 
performed  in  the  exercise  of  police  power. 
It  is  not  the  thing  done,  the  function  per- 
formed, but  a  mere  incident  thereof.  It  is 
not  the  whole,  including  the  exercise  of 
police  power  as  one  of  its  parts,  but  is  it- 
self a  mere  part,  governed,  overshadowed, 
controlled,  and  limited  by  something  larger  — 
a  matter  or  function  in  government  which, 
for  reasons  of  public  policy,  is  not  required 
to  wait  on  the  slow  process  of  judicial  de- 
termination of  private  rights  which  are 
incidentally  and  occasionally  affected,  but 
not  extinguished  by  it,  and,  if  injured,  may 
be  vindicated  by  proper  remedies  in  the 
courts,  in  which  the  necessary  Judicial  power 
for  that  purpose  is  lodged.  It  is  an  inclu- 
sive, subsidiary,  or  incidental  power,  which 
in  the  nature  of  things  can  be  no  broader 
than  the  thing  to  which  it  is  incidental. 
Like  the  stream  which  can  rise  no  higher 
than  its  source,  or  the  blood  which  cannot 
circulate  beyond  the  body  to  which  it  be- 
longs, this  function,  be  it  quasi  judicial  or 
not,  cannot  operate  or  be  effective  beyond 
the  limits  of  the  act  or  proceeding  In  which 
it  is  performed.  It  does  not  determine  the 
character  of  the  proceeding  in  which  it  Is 
performed,  or  alter  or  enlarge  its  nature. 
That  is  determined  by  the  division  of  govern- 
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mental  powers,  effected  by  the  organic  law 
of  tbe  state.  The  very  nature  of  the  police 
power  and  the  necessity  for  Its  free  and 
prompt  exercise  forbid  any  such  restriction 
upon  it  as  judicial  supervision  and  control. 
To  make  it  effective,  those  charged  with  its 
enforcement  must  be  as  free  from  restraint, 
as  long  as  they  confine  themselves  within 
their  authority,  as  individuals  are.  Must 
there  be  citation  and  hearing  before  the 
city  authorities  may  tear  down  a  building 
as  a  means  of  stopping  a  disastrous  confla- 
gration? If  a  man  erect  a  house  or  barn  in 
the  center  of  the  principal  street  of  a  popu- 
lous city,  is  he  entitled  to  demand  notice  and 
a  full  Judicial  hearing  before  it  can  be  re- 
moved? If,  instead  of  so  proceeding,  the 
authorities  abate  It  immediately,  are  they 
trespassers  simply  for  lack  of  such  judicial 
proceeding,  to  be  punished  with  costs  and 
nominal  damages  in  a  case  in  which  they 
have  violated  no'  right,  and  done  no  wrong, 
other  than  that  of  failing  to  obtain  an  ad- 
judication of  the  right  to  do  what  they  have 
done?  Are  municipal  corporations  to  be 
mulcted  in  costs  attendant  upon  judgments 
for  nominal  damages  for  mere  technical  in- 
vasions of  the  rights  of  the  citizen,  as  well 
as  delayed  in  the  exercise  of  the  important 
powers  conferred  upon  them  for  the  promo- 
tion of  the  health  and  comfort  of  the  people, 
the  maintenance  of  order,  and  the  prosperity 
and  general  welfare  of  the  community?  If 
we  say  the  function  is  Judicial  in  the  full 
sense  of  the  term,  all  these  questions  must 
be  answered  affirmatively,  and  such  results 
attained  as  would  paralyze  the  police  power 
of  the  state.  It  is  not  a  question  of  due 
IMTOtection  of  the  rights  of  the  citizen.  It 
is  not  enough  to  say  he  may,  by  his  writ  of 
certiorari,  accompanied  by  bond,  supersede 
the  action  taken  against  him,  pending  the 
determination  of  the  rightfulness  of  his 
claim.  That  covers  but  one  side  of  the  ques- 
tion. What  about  the  public?  Is  it  duly 
protected  and  vindicated,  or  is  it  hampered, 
clogged,  and  paralyzed?  If  we  say  the  fimc- 
tion  is  judicial,  we  allow  the  citizen,  in  ob- 
taining vindication  of  his  rights,  to  stop  the 
machinery  of  government  If  we  say  It  is 
not  judicial,  he  still  has  his  remedy  in  the 
courts  for  any  injury  done  him,  as  in  the 
case  of  injury  done  him  by  a  private  Individ- 
ual, and  the  machinery  of  government  goes 
on  performing  its  functions,  while  he  prose- 
cutes his  rights  in  the  courts.  He  is  no  more 
entitled  to  stop,  impede,  or  delay  the  opera- 
tions of  government,  except  to  prevent  Ir- 
reparable Injury,  than  to  stop  an  individual. 
Are  not  the  interests  of  the  general  public 
as  great  and  as  Justly  entitled  to  protection 
and  freedom  as  those  of  his  fellow  man? 
The  only  exception  to  this  is  the  case  of 
irreparable  Injury,  which  may  be  prevented 
by  injunction,  as  in  cases  of  irreparable  In- 
jury at  the  hands  of  Individuals.  If  we  say 
it  is  not  judicial,  there  Is  no  adjudication 


against  the  citizen.  He  still  has  his  remedy. 
There  is  therefore  no  want  of  process.  The 
Legislature  of  the  state,  in  declaring  a  for- 
feiture, performs  exactly  the  same  function 
that  the  council  performed  in  this  case.  It 
necessarily  ascertains  the  existence  of  cause 
of  forfeiture.  An  individual.  In  declaring  the 
forfeiture  of  a  contract  right,  does  the  same 
thing.  But  no  court  has  ever  regarded  such 
declaration  In  either  case  as  an  adjudication. 
Nor  do  they  so  regard  such  declarations  made 
by  municipal  councils. 

This  court.  In  Railroad  Co.  v.  Town  of 
Alston,  54  W.  Va.  597,  46  S.  E.  612,  said:  "If 
the  council  Improperly  annulled  Its  orders  or 
ordinances  assenting  to  the  plaintiff's  occu- 
pancy of  its  streets,  the  plaintiff  could  treat 
such  annullment  as  void,  or  It  could  have  the 
same  reviewed  and  reversed  by  proper  judi- 
cial method  of  review."  In  Street  Railway 
Co.  V.  AshevDle,  109  N.  O.  688,  14  S.  B.  316, 
the  court  held  as  follows:  "Where  a  city,  by 
authority  of  Its  charter,  granted  a  street  rail- 
way company  the  right  to  construct  a  branch 
road  over  a  certain  street,  it  cannot,  by  a 
subsequent  ordinance,  arbitrarily  annul  its 
license;  and  when,  under  such  latter  ordi- 
nance, it  attempts  by  force  to  prevent  the 
completion  of  the  road  then  in  process  of  con- 
struction, injunction  will  Issue  restraining  the 
city  from  such  interference."  In  Railway 
Co.  y.  Easton,  133  Pa.  505,  19  Atl.  486,  19 
Am.  St  Rep.  658,  this  declaration  of  principles 
was  announced:  ''A  railway  track,  laid  upon 
a  city  street  in  good  faith,  under  a  corporate 
charter  granted  for  the  purpose,  but  not  en- 
dangering the  health  or  safety  of  the  inhabi- 
tants, cannot  be  classed  among  the  nuisances 
which  the  city  authorities  may  abate  sum- 
marily without  resort  to  the  processes  of  the 
law,  even  though,  by  reason  of  the  manner 
of  its  construction,  it  may  obstruct  the  street 
to  such  a  degree  as  to  amount  to  a  nuisance. 
When  the  authorities  of  a  city  have  declared 
such  a  track  to  be  In  violation  of  a  municipal 
ordinance  and  a  public  nuisance,  and  have 
summarily  undertaken  to  remove  it  by  force, 
and  the  railway  company  prays  for  an  In- 
junction against  such  removal,  the  dty  not 
applying,  by  cross-bill  or  otherwise,  for  a  legal 
adjustment  of  the  differences  between  the 
company  and  itself,  the  Injunction  will  be 
granted  without  regard  to  the  merits  of  the 
controversy."  In  Bond  v.  Newark,  19  N.  J. 
Eq.  376,  384,  the  court  said,  speaking  of 
municipal  corporations:  ''All  legislative  acts 
or  exercise  of  discretionary  powers,  within 
their  authority,  are  beyond  the  control  of  the 
courts,  however  unwise  or  impolitic,  or  even 
when  done  from  corrupt  motives,  or  unworthy 
purposes.  ♦  ♦  ♦  But  when  the  corpora- 
tions have  fulfilled  their  legislative  functions, 
and  have  exercised  their  legislative  discretion, 
and  are  about  to  fulfill  a  contract  by  paying 
for  its  performance  with  the  money  of  the  lot 
owners,  they  are  not  acting  in  a  l^slatlve 
capacity,  but  as  agents."    In  Railroad  Oo.  v. 
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Cape  May,  35  N.  J.  Eq.  419,  Van  Fleet,  V.  a, 
after  quotiDg  part  of  the  above  language,  said* 
when  the  corporation  "are  about  carrying 
their  legislation  into  execution,  then,  if  the 
effect  of  their  act  Is  to  violate  vested  rights  or 
Inflict  Irreparable  wrong,  the  courts  may 
properly  intervene."  That  case  decides  that 
injunction  does  not  He  to  prevent  the  repeal  of 
an  ordinance,  but  does  lie  to  prevent  the 
tearing  up  of  a  railroad  pursuant  to  such  re- 
peal, and  thereby,  in  effect,  denies  Judicial 
effect  to  the  action  of  the  council.  In  Rail- 
road Co.  V.  Paterson,  24  N.  J.  Eq.  158,  168, 
the  court  said:  '*The  ordinance  complained  of 
is  manifestly  intended  as  a  means  to  an  un- 
lawful end,  as  a  basis  of  operations  for  re- 
moving the  track  in  Colt  street  There  is  no 
good  reason  for  the  course  of  procedure  on 
which  the  dty  have  entered  in  this  matter. 
They  cannot  be  permitted,  under  such  circum- 
stances, to  pursue  it" 

In  Sinking  Fund  Cases,  09  U.  S.  700,  25  L. 
Ed.  496,  Chief  Justice  Walte,  in  speaking  of 
the  reserved  power  to  amend  or  repeal  the 
charter  of  the  Union  Pacific  Railroad  Com- 
pany, said:  "All  agree  that  it  cannot  be  used 
to  take  away  property  already  acquired  under 
the  operation  of  the  charter,  or  to  deprive  the 
corporation  of  the  fruits,  actually  reduced  to 
possession,  of  contracts  lawfully  made."  In 
People  V.  O'Brien,  111  N.  Y.  1,  18  N.  B.  692, 
2  Ia  R.  A.  255,  7  Am.  St  Rep.  684,  Ruger, 
C.  J.,  said:  *'It  is  also  to  be  observed  that  in 
none  of  the  provisions  for  repeal  in  this  state 
is  there  anything  contained  which  purports  to 
confer  power  to  take  away  or  destroy  prop- 
erty or  annul  contracts,  and  the  contention 
that  the  property  of  a  dissolved  corporation  is 
forfeited  rests  wholly  upon  what  is  claimed  to 
be  the  necessary  consequences  of  the  ex- 
tinction of  corporate  life  We  do  not  think 
the  dissolution  of  a  corporation  works  any 
such  effect  It  would  not  naturally  seem  to 
have  any  other  operation  upon  Its  contracts  or 
property  rights  than  the  death  of  a  natural 
person  upon  his.  The  power  to  repeal  the 
charter  of  a  corporation  cannot  upon  any 
legal  principle,  include  the  power  to  repeal 
what  is  in  its  nature  irreparable,  or  to  undo 
what  has  been  lawfully  done  under  power 
lawfully  conferred."  The  same  Judge,  in 
speaking  of  the  grant  by  the  city  of  New 
York  to  the  Broadway  Surface  Railway  Com- 
pany of  the  right  to  use  the  streets,  said: 
'^Grants  similar  in  all  material  respects  to  the 
one -in  question  have  heretofore  been  before 
the  courts  of  this  state  for  construction,  and 
it  has  been  quite  uniformly  held  that  they 
are  grants  in  fee,  vesting  the  grantee  with  an 
interest  in  the  street  in  perpetuity  to  the  ex- 
tent necessary  for  the  purpose  of  a  street 
railroad."  Both  on  reason  and  authority,  a 
charter,  lawfully  granted  and  duly  accepted 
and  acted  upon,  has  all  the  elements  of  a 
contract  and  Is  binding  upon  all  the  parties 
to  it,  and  enforceable,  If  not  always  in  the 
same  manner  yet  to  the  same  extent  as  an 
ordinary  agreement  between  natural  persons." 


Booth  on  Street  Railways,  i  8,  In  Street 
Railway  Co.  v.  Circuit  Judge»  118  Mich«  694, 
71  N.  W.  1078,  the  court  held  it  competent  for 
a  city  council  to  declare  a  forfeiture  upon  a 
conceded  and  undisputed  breach  of  a  condi- 
tion. .  Plainly  this  means  that  the  forfeiture  is 
effective  only  In  such  case.  Just  as  such  a 
declaration  by  an  individual  is  effective  when 
he  has  the  right  to  make  it  and  therefore  has 
none  of  the  efficacy  of  a  Judicial  deter- 
mination. 

The  decision  of  Town  of  Davis  v.  Davis, 
40  W.  Va.  464,  21  S.  E.  906,  may  seem  to  be 
inconsistent  with  this  position,  but  it  does 
not  clearly  propound  a  different  doctrine. 
Whether  it  was  intended  there  to  give  to 
the  resolution  of  a  municipal  council  the  dig- 
nity and  force  and  effect  of  a  Judicial  deci- 
sion, binding  upon  the  citizen  and  denying 
to  him  any  remedy  except  by  way  of  appeal 
from  it  is  not  at  all  clear.  In  the  paragraph 
of  the  opinion  which  seems  to  countenance 
this  view,  it  is  admitted  that  the  proceeding 
for  abatement  of  a  nuisance  is  an  exercise 
of  delegated  police  power,  and  no  authority 
is  cited  for  the  position  that  a  judicial  func- 
tion is  involved.  The  question  of  its  con- 
clusiveness Is  propounded  and  not  answered 
except  by  the  holding  that  there  is  a  right  of 
review  by  certiorari,  and  possibly  of  action 
for  damages.  If,  after  such  abatement  a 
right  of  action  exists.  It  is  plain  there  has 
been  no  adjudication  of  the  fact  of  nuisance. 
There  cannot  be  two  adjudications  of  the 
same  right  One  precludes  the  possibility 
of  another,  if  pleaded.  The  trouble  with 
the  decision  in  the  Town  of  Davis  v.  Davis 
is  its  failure  to  distinguish  between  the 
function  of  abating  a  nuisance  and  that  of 
determining  what  is  a  nuisance.  Abate- 
ment is  the  exercise  of  police  power.  That 
power  the  Legislature  has  conferred  upon 
the  councils  of  cities,  towns,  and  villages, 
but  does  not  confer  upon  them  the  general 
Judicial  power  necessary  to  determine  what 
is  a  nuisance.  They  may  determine  it  in 
a  qualified  manner,  Just  as  an  Individual,  in 
the  exercise  of  his  common-law  right  of 
abatement  may  determine  for  himself  what 
is  a  nuisance.  His  determination  of  that 
question  is  binding  upon  nobody.  In  like 
manner,  the  determination  of  the  same  ques- 
tion by  a  municipal  council  is  a  determina- 
tion for  the  sole  purpose  of  coming  to  a 
decision  as  to  whether  it  will  exercise  its 
power  of  abatement  After  having  done 
that  as  in  the  case  of  an  individual,  it  acts 
at  its  peril.  If,  assuming  that  to  be  a  nui- 
sance which  is  not  It  destroys  it  the  pre- 
liminary declaration  affords  it  no  protection 
and  is  not  binding  upon  the  citizen.  When 
a  court  of  competent  Jurisdiction  determines 
that  a  thing  is  a  nuisance,  Its  decision,  until 
reversed,  is  final  and  conclusive.  Whether 
the  thing  be  in  fact  a  nuisance  or  not  it 
becomes  in  law  a  nuisance  by  force  of  the 
decision.  The  courts  everywhere  say  no 
such  power  is  vested  in  a  municipal  corpora 
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tlon  or  in  the  Legislature  of  the  state  itself. 

In  Hutton  v.  City  of  Camden,  39  N.  J. 
Law,  122,  23  Am.  Rep.  208,  the  court  said: 
"The  right  to  abate  public  nuisances,  wheth- 
er we  regard  it  as  existing  in  the  municipali- 
ties, or  in  the  community,  or  in  the  hands 
of  the  individual,  is  a  common-law  right, 
and  is  derived  in  every  instance  of  Its  exer- 
cise, from  the  same  source — ^that  of  neces- 
sity.* It  is  akin  to  the  right  of  destroying 
property  for  the  public  safety  in  case  of  the 
prevalence  of  a  devastating  fire  or  other 
controlling  exigency.  But  the  necessity 
must  be  present  to  justify  the  exercise  of  the 
right,  and  whether  present  or  not,  must  be 
submitted  to  a  jury  under  the  guidance  of  a 
court  The  finding  of  a  sanitary  committee, 
or  of  a  municipal  council,  or  of  any  other 
body  of  a  similar  kind,  can  have  no  effect 
whatever,  for  any  purpose,  upon  the  ulti- 
mate disposition  of  a  matter  of  this  kind." 

Dillon  on  Municipal  Corporations  (4th  Ed.) 
at  section  374,  says:  "This  authority  and 
its  summary  exercise  may  be  constitutional- 
ly conferred  on  the  incorporated  place,  and 
it  authorizes  its  council  to  act  against  that 
which  comes  within  the  legal  notion  of  a 
nuisance;  but  such  power,  conferred  in  gen- 
eral terms,  cannot  be  taken  to  authorize  the 
extra-judicial  ,  condemnation  and  destruc^ 
tlon  of  that  as  a  nuisance  which,  in  its  na- 
ture, situation,  or  use,  is  not  such.**  In  Yates 
V.  Milwaukee,  10  Wall.  497,  19  L.  Ed.  984, 
Mr.  Justice  Miller  said:  "But  the  mere  dec- 
laration by  the  city  council  that  a  certain 
structure  was  an  encroachment  or  obstruc- 
tion did  not  make  It  so,  nor  could  such  dec- 
laration make  it  a  nuisance  unless  It  in 
fact  had  that  character.  It  is  a  doctrine  not 
to  be  tolerated  in  this  country  that  a  munici- 
pal corporation,  without  any  general  laws 
either  of  the  city  or  of  the  state  within 
which  a  given  structure  can  be  shown  to  be  a 
nuisance,  can,  by  the  mere  declaration  that 
it  is  one«  subject  It  to  removal  by  any  per- 
son supposed  to  be  aggrieved,  or  even  by 
the  city  itself.  This  would  place  every 
house,  every  business,  and  all  the  property 
in  the  city,  at  the  uncontrolled  will  of  the 
temporary  local  authorities." 

All  this  argues  lack  of  judicial  power  in 
such  tribunals.  It  Is  because  of  want  of 
such  power  and  authority  that  their  resolu- 
tions, declarations,  or  determinations,  re- 
specting personal  and  property  rights,  are 
ignored  by  the  courts.  Being  nonjudicial, 
the  authority  must  be  ministerial,  legisla- 
tive, or  executive.  It  may  be  that  the  court. 
In  Town  of  Davis  v.  Davis,  entertained  the 
view  that,  in  the  exercise  of  police  power, 
there  is  a  right  of  review  by  certiorari,  al- 
though the  proceeding  is  not  an  adjudica- 
tion, precluding  a  resort  to  the  courts  for 
damages.  Whether,  so  viewed,  the  decision 
Is  sound,  there  is  no  occasion  to  say;  and, 
but  for  the  close  analogy  between  that  case 
and  this,  it  would  be  unnecessary  to  re-ez- 


amine  It  It  is  not  a  case  exactly  in  point 
but  many  of  the  general  principles  Involved 
in  it  are,  to  say  the  least  very  similar  to 
those  governing  this  case.  Being  firmly  of 
the  opinion  that  the  council  of  a  municipal 
corporation  is  not  clothed  with  the  requisite 
judicial  power  to  finally  determine  ques- 
tions of  property  rights,  in  such  cases  as 
this,  we  cannot  recognize  it  as  authority 
binding  upon  us  in  this  class  of  cases,  and 
we  leave  its  exact  status  and  effect  in  nui- 
sance cases  to  be  determined  whenever  the 
necessity  therefor  shall  arise.  Nor  are  we 
to  be  understood  as  saying  or  intimating 
that  the  Legislature  cannot  confer,  or  has  not 
conferred,  limited  judicial  power  upon  mtmie- 
Ipal  corporations  for  the  punishment  of 
offenses  and  violation  of  ordinances. 

Having  reached  the  conclusion  that  juris- 
diction in  equity  Is  not  precluded  by  the 
action  of  the  council,  the  next  question  is 
whether  there  has  been  such  nonperformance 
of  covenants  as  give  power  to  forfeit  by  prop- 
er proceedings.  Authorities  already  cited, 
to  which  many  more  might  be  added,  show 
that  by  acceptance,  the  ordinance  became 
a  contract  Can  it  have  effect  otherwise 
than  according  to  its  terms?  To  say  that  It 
can  would  be  to  deny  to  parties  the  pow^ 
to  determine  their  respective  rights  by  con- 
tract, or,  to  say,  after  a  contract  has  been 
made,  its  terms  may  be  disregarded.  Oonrts 
cannot  do  that  the  power  to  do  which  is 
denied  to  the  Legislature  by  both  the  state 
and  federal  Constitutions,  namely,  deny,  re- 
lieve from,  or  refuse  to  enforce,  the  obliga- 
tions of  contracts.  Noncompliance  with  the 
terms  and  conditions  of  the  ordinance  Is 
frankly  admitted,  and  the  prayer  for  relief 
stands  upon  the  allegation  of  substantial 
compliance.  This  argument  is  addressed  to 
the  court,  concerning,  not  implied  conditious^ 
which  the  law  reads  Into  a  contract  in  order 
to  work  out  equity  and  justice  between  the 
parties  as  to  matters  not  provided  for  by  ex- 
press stipulation,  or  express  conditions,  viola- 
tion of  which  is  not,  by  express  stipulation, 
made  cause  of  forfeiture,  but  conditions  and 
covenants  plainly  written  in  the  contract 
and  the  penalty  for  violation  of  which  is 
expressly  made  a  cause  of  forfeiture.  Courts 
of  equity  have  large  powers  for  the  vindica- 
tion of  equitable  rights,  and,  under  peculiar 
circumstances,  for  the  amelioration  of  the 
rigidity  of  the  law,  but  they  cannot  any 
more  than  courts  of  law,  ignore  or  violate 
contract  rights  fairly  and  properly  acquired. 
There  is  here  no  suggestion  of  fraud  or  mis- 
take in  the  procurement  of  the  contract.  It 
was  deliberately  and  fairly  entered  into. 
Substantial  compliance  with  the  terms  of  an 
express  contract  never  excuses  the  party  In 
fault  or  BUpports  a  prayer  for  equitable  re- 
lief against  Its  obligation.  The  party  not 
in  default  may  hold  the  other  to  the  per- 
formance of  so  much  as  he  is  able  to  do. 
He  has  a  right  of  election  to  take  that 
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rescind  the  contract,  or,  standing  upon  it,  sue 
for  damages  for  the  breach.  But  no  instance 
is  recalled  in  which  one  party  to  a  contract 
has  been  permitted  to  compel  the  other  to 
accept  less  than  fnll  performance. 

The  authorities  relied  upon  to  sustain  the 
position  that  substantial  compliance  with 
conditions,  the  violation  of  which  is  express- 
ly made  ground  of  forfeiture,  do  not  support 
that  ylew.  They  are  all  cases  in  which  the 
ordinances  did  not  say  failure  to  comply 
with  certain  specific  conditions,  the  condi- 
tions there  in  question,  should  result  In  for- 
feiture of  the  privilege  granted.  There  was 
no  such  stipulation  in  the  act'  construed  by 
the  Oourt  of  Appeals  of  New  Tork  in  People 
▼.  Broadway,  etc.,  Co.,  26  N.  E.  961.  The 
propositions  asserted  in  Booth,  St  Rys.  |  45, 
are  inapplicable  for  the  same  reason.  At 
section  46  of  the  same  wort:  it  is  said:  ''But 
if  the  statute  proYldes  that  upon  such  failure 
the  franchise  shall  be  terminated  or  shall 
cease,  the  default  will  put  an  end  to  the 
franchise  without  judicial  proceedings,  and 
the  Legislature  may  confer  the  franchise 
upon  any  other  company  or  person."  And 
this  is  fully  sustained  by  the  following  de- 
cisions cited  in  support  of  it  In  re  Brooklyn, 
etc.,  Ry.  Co.,  72  N.  T.  245;  In  re  Brooklyn, 
etc,  Ry.  Oo.,  75  N.  T.  335;  Brooklyn,  etc, 
Ry.  Co.  V.  City  of  Brooklyn,  78  N.  T.  524; 
Oakland  R.  R.  Co.  v.  Oakland,  etc.,  R.  R. 
O).,  45  Gal.  865,  18  Am.  Rep.  181.  Continu- 
ing, the  author  says,  in  the  same  section: 
"The  same  rule  applies  to  a  grant  made  by 
ordinance.  Accordingly,  If  the  company  falls 
to  build  within  the  time  ilxed  by  the  local 
authorities,  the  privilege  no  longer  exists. 
Such  consent  is  a  mere  license,  and  until  the 
grantee  avails  itself  of  the  privilege,  no  obli- 
gation or  relation  arises  which  requires  a 
Judicial  declaration  of  forfeiture.  After  the 
time  expires,  a  renewal  of  the  privilege  is 
necessary  to  entitle  the  company  to  occupy 
the  streets  and  build  its  road.**  This  is  sus- 
tained by  Pt  Worth  Ry.  Co.  v.  Rosedale  Ry. 
Co.,  68  Tex.  169,  4  S.  W.  534,  and  Grand 
Rapids  St  Railways,  48  Mich.  433,  12  N.  W. 
643.  For  similar  applications  of  the  same 
principle,  see  Ward  v.  Sea  Ins.  Co.,  7  Paige 
(N.  Y.)  294;  Matter  of  Jackson,  etc.,  Ins.  Co., 
4  Sandf.  Ch.  559.  ''Slight  deviations  from 
the  provisions  of  a  charter  would  not  neces- 
sarily be  either  an  abuse  or  a  misuser  of  it, 
and  would  therefore  be  no  ground  for  its 
annulment,  although  it  would  be  competent 
for  the  crown,  by  apt  words,  to  make  the 
continuance  of  the  charter  conditional  upon 
the  strict  and  literal  performance  of  them." 
Eastern,  etc.,  Co.  v.  Reglna.  2  EL  &  B.  856, 
870.  As  to  railway  franchises  and  privileges, 
see,  also.  Railway  Co.  v.  Railway  Co.,  45 
Oal.  378,  13  Am.  Rep.  181 ;  Myrick  v.  Braw- 
ley,  33  Minn.  377,  23  N.  W.  548.  In  the 
absence  of  the  stipulation  for  forfeiture  as 
to  the  conditions  not  complied  with  here.  It 
could  be  held,  consistently  with  all  authority. 


that  there  has  been  a  substantial  compliance 
with  the  contract  as  a  whole,  and,  therefore, 
no  cause  of  forfeiture.  But  it  is  competent 
for  the  parties  to  make  any  condition  a 
material  and  essential  part  of  the  contract. 
As  these  parties  have  done  so,  how  can  the 
court  deny  to  one  of  them  the  benefit  of  the 
contract,  or  relieve  the  other  from  its  obli- 
gation? A  distinction  between  conditions 
precedent  and  conditions  subsequent  is  made 
by  the  courts.  The  condition  in  this  case 
belongs  to  the  latter  class,  but  the  distinction 
does  not  seem  to  relieve  the  company.  In 
the  former  class,  no  declaration  or  adjudica- 
tion of  forfeiture  Is  necessary,  but  in  the 
latter  it  is,  since  iv>ncompllance  may  be 
waived.  Hovelman  v.  Railroad  Co.,  79  Mo. 
682;  Chicago  v.  Railway  Co.,  105  111.  78,  7a 
Having  thus  determined  that  there  was, 
on  the  face  of  the  cctntract,  cause  for  for- 
feiture, it  remains  to  be  determined  whether 
such  steps  were  taken  by  the  council  as  to 
work,  in  law,  a  forfeiture;  and,  if  so,  wheth- 
er the  circumstances  under  which  it  has 
been  done,  and  the  conduct  of  the  municipal 
authorities  in  accomplishing  it,  have  been 
such  as  to  call  upon  a  court  of  equity  to  ig- 
nore it  or  to  relieve  against  it  In  dealing 
with  this  situation  the  oourt  must  keep  its 
eye  upon  both  sides  of  this  contract  and  both 
parties  to  it  It  is  not  a  one-sided  affair. 
It  places  duties  upon  both.  Under  the  strict 
letter  of  the  contract  mere  failure  to  comply 
with  conditions  works  no  forfeiture.  How- 
evtf  great  the  cause  of  forfeiture,  it  does 
not  occur  until  it  has  been  legally  and  prop- 
erly declared  by  the  corporation.  The  mode 
of  effecting  it  is  prescribed  by  the  ordinance. 
It  requires  three  months*  notice  of  intent 
to  declare  it,  accompanied  by  q)eciflcation  of 
the  cause.  The  ordinance  was  passed  in 
1896.  Within  a  short  time  after  that,  the 
road  was  built  and  was  then  operated  until 
August,  1901,  without  any  steps  having  been 
taken  by  the  town,  in  the  manner  prescrib- 
ed by  the  ordinance,  to  require  compliance 
with  these  conditions.  For  four  or  five  years 
the  town  acquiesced  in  absolute  noncompli- 
ance on  the  part  of  the  railway  company. 
There  is  no  proof  or  evidence  showing  that 
any  notice  was  ever  served  upon  the  company 
specifying  these  instances  of  noncompliance. 
There  is  some  evidence  tending  to  show  that 
officers  of  the  town  had  been  directed  to 
serve  notice  on  the  company,  and  that  one 
member  of  the  council  did  verbally  make  a 
demand  upon,  or  request  of,  the  president; 
but  it  does  not  appear  that  any  such  notice 
as  is  prescribed  by  the  ordinance  was  ever 
given.  But  if  such  notice  had  been  given, 
and  not  followed  by  any  further  action,  it 
would  simply  tend  to  prove  acquiescence  and 
waiver.  In  August,  1901,  after  four  or  five 
years  of  acquiescence,  the  council  took  steps 
to  forfeit  by  service  of  notice.  Then  before 
the  expiration  of  the  time  allowed  there  was 
a  partial  compliance  with  the  requirements 
of  the  notice — a  substantial  compliance  with 
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{ts  requirements.  In  yiew  of  the  long  ac- 
quiescence of  the  authorities  of  the  town,  the 
railway  company  may  well  have  supposed, 
and  no  doubt  did  suppose,  that  no  action  to 
forfeit  the  franchise  would  be  taken  under 
these  circumstances.  If  the  testimony  of  the 
manager  Is  entitled  to  credit,  and  there  seems 
to  be  no  reason  for  belieTing  otherwise,  the 
failure  to  comply  fully  was  due,  in  part,  to 
disappointment  In  obtaining  the  lumber  from 
the  place,  and  within  the  time,  contemplated 
by  the  company.  He  says  the  order  was 
given  to  mills  in  the  country,  but,  as  time 
went  on  and  it  did  not  arrive,  they  were  com- 
pelled hastily  to  obtain  it  from  somebody  in 
the  city.  They  gave  the  order  for  first 
class  lumber,  and  under  that  order  lumber 
was  furnished  and  put  down  by  the  com- 
pany's «mploy68.  It  did  not  prove  to  be  of 
the  requisite  dimensions  and  some  portions 
of  it  were,  unsound  and  it  had  the  appear- 
ance of  being  old,  but  it  had  never  been  used. 
This  repealing  ordinance  was  passed  im- 
mediately after  the  timber  was  put  down  and 
possibly  before  it  was  all  down,  and  without 
any  intimation  of  dissatisfaction  with  the 
work.  Immediately  afterwards,  the  manager 
of  the  railway  company  applied  to  members 
of  the  council  for  information  as  to  their 
objection  to  the  work  and  offered  to  remedy 
the  defects,  but  was  informed  that  the  ordi- 
nance had  been  repealed  and  all  rights  of 
the  company  forfeited. 

While  the  town  has  the  right  to  require 
full  and  complete  performance  of  all  cove- 
nants on  the  part  of  the  railway  company, 
and  is  not  bound  to  accept  a  mere  substan- 
tial performance,  its  authorities,  in  proceed- 
ing to  take  away  the  rights  of  the  company, 
pursuant  to  the  terms  of  the  ordinance,  must 
deal  frankly  and  fairly  with  it.  They  must 
act  in  good  faith  and  not  endeavor  to  per- 
vert this  forfeiture  clause  to  a  purpose  for 
which  it  was  never  intended.  Neither  party 
ever  supposed  it  would  be  used  for  any  pur- 
pose except  to  compel  performance  of  the 
covenant  entered  into  by  the  railway  com- 
pany. The  public  Interests  required  the  con- 
struction and  operation  of  the  railway.  That 
was  the  inducement  or  consideration  moving 
the  town  to  the  passage  of  the  ordinance.  It 
was  also  of  interest  to  the  public  that  the 
streets  be  kept  in  good  condition.  Hence,  the 
provisions  in  reference  to  them,  and  the  right 
of  forfeiture  to  enforce  performance  there- 
of. That  clause  was  never  inserted  for  the 
purpose  of  ousting  the  railway  company 
from  the  occupancy  of  the  streets  merely  to 
get  rid  of  it  or  to  compel  it  to  seek  a  new 
franchise  with  conditions  more  favorable  to 
the  town,  nor  at  all,  unless  it  refused  to  per- 
form its  covenants.  Nothing  in  the  answer 
of  the  defendant  suggests  a  desire  to  get 
rid  of  the  railway.  On  the  contrary.  It 
evinces  a  desire  to  keep  it,  but  to  impose  con- 
ditions more  favorable  to  the  town  than 
those  contained  in  the  present  ordinance. 
On  the  whole,  the  evidence  evinces  a  purposet 


not  merely  to  enforce  compliance  with  the 
conditions  of  the  ordinance  under  which  the 
railway  company  had  been  operated,  but  to 
force  that  company  to  apply  for  a  new 
franchise  with  new  conditions,  a  purpose 
wholly  foreign  to  the  forfeiture  clause.  This 
motive  apparent  on  the  face  of  the  answer 
and  in  the  evidence,  taken  in  connection  with 
the  circumstances  and  conduct  hereinbefore 
adverted  to,  tends  to  prove  that  the  declara- 
tion of  forfeiture  was  not  made  in  the  ut- 
most good  faith,  that  the  failure  on  the  part 
of  the  railway  company  to  comply  with  con- 
ditions was  not  willful,  in  the  sense  of  ob- 
stinacy, but,  at  the  worst,  negligent,  and  that 
the  previous  acquiescence  and  delay  on  the 
part  of  the  town,  followed  by  the  sudden  and 
speedy  repeal  of  the  ordinance  operated  as  a 
surprise  upon  it  By  this,  actual  fraud  is 
not  imputed  to  the  authorities  of  the  town. 
Nor  is  it  intended  to  impute  any  dishonest 
motive  or  purpose  to  them.  It  is  an  error 
of  judgment,  a  misconception  of  legal  rights 
and  duties,  working  inequitable  results.  The 
answer  shows  a  frank  avowal  of  sincere  be- 
lief on  their  part  in  their  right  to  use  this 
power  of  forfeiture  to  coerce  a  more  liberal 
proposition  from  the  railroad  company,  and 
shows  an  utter  lack  of  appreciation  of  the 
force  and  efTect  in  equity  of  their  long  ac- 
quiescence in  nonperformance  and  the  sud- 
denness of  the  blow  they  have  attempted  to 
deliver  by  repealing  the  ordinance.  Not  be- 
ing chancellors,  conversant  with  the  princi- 
ples of  equity,  they  could,  as  many  others 
have  done,  easily  fall  into  errors  of  grave 
character  without  being  guilty  of  the  least 
dishonesty  or  fraud  In  the  ordinary  sense  of 
the  terms,  and  it  is  perfectly  apparent  that 
they  have  done  so.  Such  circumstances  war- 
rant intervention  by  a  court  of  equity  to  re- 
lieve from  forfeiture,  when  no  pecuniary  or 
substantial  injury  has  resulted  and  full  per- 
formance of  the  covenant  can,  and  will,  be 
effected.  Willingness  and  desire  to  com- 
ply strictly  with  all  its  covenants  Is  plainly 
expressed  by  the  railway  company  in  Its 
bill,  and  was  verbally  communicated  to  the 
town  authorities  immediately  after  the  for- 
feiture was  declared,  when  the  ink  on  the 
repealing  ordinance  was  hardly  dry.  As  to 
the  ability  of  the  company  to  make  full  com- 
pliance, there  is  no  question.  Under  these 
circumstances,  is  it  equitable  and  just  to  the 
company,  or  promotive  of  the  public  interests, 
to  destroy  this  railway?  It  represents  an  in- 
vestment of  thousands  of  dollars  and  affords 
means  of  convenient  and  rapid  travel  and 
transportation  for  the  people  of  the  town 
and  the  general  public.  Why  so  great  a  pun- 
ishment for  such  slight  cause?  It  is  un- 
precedented so  far  as  the  authorities  ex- 
amined disclose.  If  the  injury  could  not  be 
remedied,  or  the  railway  company  stood  de- 
fiant, refusing  to  perform,  the  case  would 
wear  a  different  aspect,  but  It  does  not.  It  is 
willing  to  perform  to  the  letter— to  pay  to 
the  last  farthing. 
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In  Hnkill  v.  Myers,  36  W.  Va.  639*  15 
S.  B.  151,  this  court  applied  the  principle  of 
relief  against  forfeltare,  and  declared  as  fol- 
lows In  respect  to  forfeiture  of  an  oil  lease: 
'*In  case  of  such  a  lease,  If  the  lessor  by  his 
conduct  clearly  indicates  that  payment  will 
not  be  demanded  when  due,  and  thus  lulls 
the  lessee  into  a  feeling  of  security  and 
throws  him  off  his  guard,  and  because  of 
this  he  does  not  make  payments  when  due, 
the  landlord  cannot  suddenly  without  de- 
mand or  notice  declare  a  forfeiture,  and 
there  is  no  forfeiture  which  equity  would 
recognise,  and,  if  there  is  in  such  case  tech- 
nically a  forfeiture  at  law,  equity  would  re- 
Ueye  against  it"  It  may  be  objected  that  be- 
cause the  covenant  violated  here  is  not  a 
pecuniary  one,  jurisdiction  in  equity  to  re- 
lieve it  does  not  exist  It  is  said  that  in  the 
English  courts  equity  will  only  relieve  in 
such  cases.  But  this  is  not  strictly  accurate. 
Where  the  covenant  is  pecuniary,  and  there 
is  default  and  consequent  forfeiture,  equity 
will  relieve  independently  of  the  circum- 
stances of  fraud,  accident,  mistake,  and  sur- 
prise. But  where  fraud,  mistake,  accident 
or  surprise  enters  into  the  matter,  or  the 
forfeiture  has  resulted  from  only  negligent 
conduct  on  the  part  of  the  covenantee,  equity 
will  interfere,  althought  the  covenant  be  for 
the  performance  of  some  collateral  matter 
and  not  for  the  payment  of  money.  Story, 
Eq.  Jur.  I  1323.  In  section  1324  of  said 
work  It  is  said  that  in  America  the  narrow 
doctrine  of  the  English  courts  and  the  re- 
stricted application  of  jurisdiction  to  relieve 
from  forfeitures  would  be  received  with  hesi- 
tation, and,  substantially,  that  the  jurisdic^ 
tion  is  broader  in  this  country.  In  cases  of 
forfeiture  Jor  nonperformance  of  pecuniary 
covenants,  relief  in  equity  goes  as  a  matter 
of  course,  where  compensation  may  be  made, 
but  in  other  cases,  unless  the  delinquency  is 
willful,  the  court  has  discretionary  power 
to  relieve.  "A  court  of  equity  has  power  to 
relieve  a  party  against  forfeiture  or  pen- 
alty incurred  by  the  breach  of  a  condition 
subsequent  when  no  willful,  neglect  on  his 
part  is  shown,  upon  the  principle  that  a  par- 
ty having  a  legal  right  shall  not  be  per- 
mitted to  avail  himself  of  It  for  the  purpose 
of  injustice  and  oppression."  Noyes  v.  An 
derson,  124  N.  Y.  175,  26  N.  B.  316,  21  Am. 
St  Rep.  657.  The  forfeiture  In  this  case 
was  for  failure  to  pay  an  assessment  for  a 
sewer.  "When  a  mortgagor,  without  his 
fault  or  neglect  is  prevented  by  accident 
from  paying  an  Installment  on  the  day  nam- 
ed in  a  decree  of  foreclosure,  on  a  bill 
brought  to  redeem,  equity  will  grant  relief; 
and  he  will  be  reinstated,  but  on  terms  that 
be  satisfy  the  equitable  rights  of  the  other 
party."  Kopper  v.  Dyer,  59  Vt  477,  9  Atl. 
4,  59  Am.  Rep.  742.  "Equity  will  relieve 
against  a  forfeiture  Incurred  by  the  breach 
of  a  covenant  to  insure  in  a  lease  of 
real  estate,  caused  by  accident  or  mistake, 
if  no  actual  damage  has  been  sustained  by 


the  lessor."  Mactler  v.  Osbom,  146  Masa 
389,  15  N.  B.  641,  4  Am.  St  Rep.  323.  "A 
court  of  equity  may  grant  relief  from  the 
forfeiture  of  an  estate  conditioned  for  the 
maintenance  and  support  of  the  grantee,  where 
the  forfeiture  was  accidental  and  uninten- 
tional, and  not  attended  with  irreparable  in- 
jury. But  it  rests  in  the  sound  discretion 
of  the  court  when  relief  shall  be  granted  in 
this  class  of  cases."  Henry  v.  Tupper,  29 
Vt  358.  This  is  a  leading  case,  and  the 
opinion  was  written  by  Chief  Justice  Red- 
field,  who,  in  the  course  of  his  opinion,  said: 
"That  relief  might  be  granted  in  equity,  even 
where  the  condition  was  for  the  performance 
of  collateral  acts  seems  to  be  admitted  in 
most  of  the  cases  upon  this  subject  Webl>er 
V.  Smith,  2  Vernon,  103;  Hack  v.  Leonard,  9 
Mod.  90;  Cox  v.  Higford,  2  Vernon,  664; 
Saunders  v.  Pope,  12  Vesey,  282.  These 
are  cases  of  nonrepair  of  premises  leased; 
and  the  chancellor,  Lord  Erskine,  says  in 
the  last  case:  'I  cannot  agree  it  is  neces- 
sary the  nonperformance  of  the  covenant 
should  have  arisen  from  mere  accident  or  ig- 
norance.* The  cases  are  abundant  where  re- 
lief has  been  granted  against  forfeiture  of 
title  by  nonperformance  of  other  collateral 
acts,  as  for  not  renewing  a  lease  (Rowstone 
V.  Bentley,  4  Br.  Q  a  415),  or  for  cutting 
down  timber  when  covenanted  against  on 
pain  of  forfeiture  (Northcote  v.  Duke,  Am- 
bler, 511;  Thomas  v.  Porter,  1  Oh.  Cas.  95). 
But  it  has  been  held  relief  will  not  be  grant- 
ed where  the  forfeiture  arises  from  an  act 
incapable  of  compensation,  although  of  no 
essential  damage  to  the  other  party,  as  the 
breach  of  a  condition  not  to  assign.  Wafes 
V.  Mocato,  9  Mod.  112.  The  same  rule  ob- 
tains where  the  forfeiture  arises  from  an 
omission  to  insure.  Rolfe  v.  Harris,  2  Price, 
206.  •  ♦  ♦  It  seems,  however,  to  be 
pretty  well  established  in  England  that  re- 
lief for  nonrepair  of  premises  will  not  be 
granted  as  matter  of  course,  and  especially 
when  there  was  a  willful  default  (Brace- 
bridge  V.  Buckley,  2  Price,  200;  Hill  v.  Bar- 
clay, 16  Vesey,  403  and  18  Vesey,  56);  but 
where  the  failure  is  from  'accident  fraud, 
surprise,  or  Ignorance  not  willful,'  relief  will 
be  granted  (2  Lead.  0.  in  Equity,  464,  465; 
Eaton  V.  I^yon,  8  Vesey,  693) — the  result  of 
all  which  seems  to  be  that  there  is  no  well- 
settled  rule  upon  the  subject  or  none  which 
is  not  liable  to  considerable  variation,  and 
to  be  affected  by  the  circumstances  of  the 
particular  case.  ♦  •  •  But  we  must  all 
feel  that  cases  of  the  character  before  the 
court  should  be  received  with  something  more 
of  distrust  and  relief  afforded  with  more 
reserve  and  circumspection,  than  in  ordinary 
cases  of  collateral  duties.  And  although  we 
are  not  prepared  to  say  that  it  must  appear 
that  in  all  cases,  the  failure  arises  from 
surprise,  accident  or  mistake,  we  certainly 
should  not  grant  relief  when  the  omission 
was  willful  and  wanton,  or  attended  with 
suffering   or   serious   inconvenience  to   the 
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grantee,  or  tbere  was  any  good  ground  to 
apprehend  a  recurrence  of  the  failure  to 
perform,  as  was  held  In  Dunklee  v.  Adams, 
20  Vt  421,  50  Am.  Dec.  44." 

It  may  be  objected  here  that  this  position 
is  In  violation  of  the  rule  that  equity  will 
not  relieve  against  a  statutory  forfeiture. 
Pom.  Bq.  Jur.  458;  Railway  Co.  v.  Fltler,  60 
Pa.  124,  100  Am.  Dec  546.  But  this  ordi- 
nance partakes  of  the  nature  of  a  contract 
It  Is  generally  held.  In  such  cases,  that  the 
relation  of  the  parties  Is  contractual.  The 
power  of  municipal  corporations  to  contract 
cannot  be  denied.  This  ordinance  Is  not  a 
statute.  By  Its  very  terms  it  establishes  a 
relation  of  contract  It  does  not  provide 
for  forfeiture  without  action  on  the  part  of 
the  council.  Unlike  a  statute  granting  a 
privilege  or  franchise  and  declaring  forfei- 
ture as  the  penalty  of  noncompliance  with 
conditions.  It  provides  for  notice  and  active 
steps  on  the  part  of  the  council  to  bring  about 
forfeiture.  It  was  agreed  that,  in  order  to 
effect  a  forfeiture,  the  town  authorities 
should  adopt  Just  such  methods  as  one  in- 
dividual resorts  to.  to  bring  about  the  for- 
feiture of  the  rights  of  another  Individual 
under  a  contract  existing  between  them. 
Municipal  authorities  are  agents  as  well 
as  legislators,  and  are,  In  great  measure,  sub- 
ject to  the  legal  principles  governing  trans- 
actions between  private  persons.  Many 
<*ases  hold  that  municipal  corporations  are 
precluded  by  their  conduct  from  enforcing 
forfeitures.  "A  court  of  equity  will  not 
enforce  a  forfeiture  of  the  rights  and  priv- 
ileges of  the  grantees  In  a  contract  for  their 
failure  to  complete  their  performance  of  It 
In  time,  where  the  party  seeking  the  for- 
feiture was  guilty  of  the  first  breach  of  the 
agreement"  Power  Co.  v.  Colorado  Springs, 
105  Fed.  1,  44  C.  C.  A.  333.  In  that  case,  the 
party  seeking  forfeiture  was  a  municipal 
corporation.  "Where  a  street  railway  com- 
pany has  expended  large  sums  of  money  and 
exercised  due  diligence  In  building  and  oper- 
ating its  road,  so  as  to  comply  with  an  or- 
dinance of  permission,  but  unforeseen  cir- 
cumstances have  caused  a  delay,  which  has 
occasioned  no  pecuniary  injury  to  the  town- 
ship or  Its  Inhabitants,  equity  will  Interfere 
to  restrain  the  adoption  of  an  ordinance  by 
the  township  declaring  a  forfeiture  of  the 
franchise  of  the  corporation  because  It  did 
not  comply  with  the  statute  of  permission, 
which  provided  that  cars  should  be  running 
at  a  certain  headway,  on  a  continuous  line 
of  double  track,  within  a  specified  time." 
Railway  Co.  v.  South  Orange,  58  N.  J.  Eq. 
83,  43  Atl.  53.  In  Chicago  v.  Railroad  Co., 
105  111.  73,  the  court  enjoined  the  city  from 
Interfering  with  the  laying  of  the  track  of 
a  railway  company  after  the  expiration  of 
the  time  limited  by  the  ordinance,  because 
the  company  had  been  prevented  by  injunc- 
tions, and  by  the  police  officers  of  the  city, 
acting   under  the  direction  of   the  mayor, 


from  prosecuting  its  work.  In  consequence 
of  which  the  limit  expired  before  it  was  com- 
pleted. In  this  respect  municipal  corpora- 
tions seem  to  stand  upon  the  same  footing 
as  individuals.  They  are  subject  to  the 
law  of  estoppel  by  acts  in  pals.  "But  of  late 
years,  much  more  than  formerly,  the  doc- 
trine of  estoppel,  most  wholesome  and  Just 
in  its  operation  when  properly  applied,  has 
been  extended  to  these  municipal  corpora- 
tions, so  as  to  bind  and  conclude  them  by 
their  own  acts  and  acquiescence,  and  the 
acts  and  acqulesence  of  their  officers,  wher- 
ever an  estoppel  would  exist  in  the  case  of 
natural  persons."  Kneeland  v.  Gllman,  24 
Wis.  39.  See,  also,  Martel  v.  East  St  Louis, 
94  IlL  67;  RaUroad  Co.  v.  Joliet,  79  UL  25; 
Wilson  V.  Wheeling,  19  W.  Va.  323,  Syl.  point 
12,  42  Am.  Rep.  780.  This  is  subject  to  the 
limitation  that  the  subject-matter  must  not 
be  ultra  vires — ^must  be  within  their  au- 
thority. Here  the  town  had  undoubted  right 
and  power  to  waive  nonperformance  of 
covenants,  or  extend  time. 

As  above  indicated,  however,  there  must 
be  full  performance  of  the  covenant  as  a 
condition  of  relief.  The  relief  is  against  the 
forfeiture,  on  the  ground  of  inequitable  con- 
duct working  surprise,  not  against  the  con- 
tract or  from  its  obligation.  We  do  not  take 
away  either  the  right  to  have  the  delinquency 
made  good  or  the  power  to  forfeit  for  future 
delinquencies.  The  covenants  for  the  non- 
performance of  which  forfeiture  has  been 
declared  must  be  performed,  and  that  fully 
and  promptly.  In  the  event  of  refusal  to 
perform,  another  question  would  arise,  name- 
ly, whether  the  bill  should  be  dismissed 
or  retained  and  afilrmatlve  re]ief  granted 
the  defendant  by  way  of  enforcement  of  the 
forfeiture.  As  we  cannot  say  such  con- 
tingency will  not  arise,  though  there  is 
hardly  any  probability  of  It  we  must  now 
give  direction  as.  to  the  coarse  to  be  pursued 
in  that  ^vent  else  the  principles  of  the  cause 
will  not  be  fully  settled,  and  another  appeal 
might  result  Involving  a  question  already 
presented  on  this  appeal.  Cross-relief  has 
been  given  by  the  decree.  Never  to  declare 
or  enforce  a  forfeiture,  or  divest  an  estate 
or  title  for  violation  of  a  condition  sub- 
sequent is  an  invariable  rule  of  equity,  If 
there  Is  a  legal  remedy.  Under  such  cir- 
cumstances, a  court  of  equity  utterly  de- 
clines to  touch  the  case  and  leaves  the  party 
to  his  legal  remedies.  In  the  language  of  a 
former  able  Judge  of  this  court  now  de- 
ceased, equity  abhors  a  forfeiture.  Our 
leading  case  on  the  subject  is  Craig  v.  Hukill. 
37  W.  Va.  520,  16  S.  E.  363.  See,  also, 
Livingston  v.  Tompkins,  4  Johns.  Ch.  (K.  Y.) 
415,  8  Am.  Dec.  598;  Horsberg  v.  Baker,  1 
Pet  (U.  S.)  232,  7  L.  Bd.  125;  Marshall  v. 
Vlcksburg,  15  Wall.  146,  21  L.  Bd.  121.  This 
is  different  from  an  appeal  to  equity  foi'  aid 
in  the  abatement  of  a  nuisance.  In  such 
case  there  is  no  forfeiture*  and  no  vested 
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title  or  right  as  against  the  public  The 
thing  proceeded. against  Is  wrongfuL  Here, 
a  title  vested  by  contract,  and  the  effort  is 
to  take  It  away  by  forfeiture.  To  do  this 
the  town  must  resort  to  Its  legal  remedies, 
if  any  are  ayallable.  Besides  the  right  of 
abatement  without  judicial  proceedings,  if 
it  can  be  done  peaceably,  there  are  remedies 
in  the  law  courts.  There  is  much  authority 
for  the  position  that  a  municipal  corporation 
has  its  possessory  action  for  a  street  against 
a  railway  having  no  right  to  occupy  it  Dil- 
lon, Munic.  CJor.  M  662,  723.  What  others 
it  may  hare  it  is  unnecessary  to  Inquire.  To 
prevent  equity  jurisdiction  for  this  purpose, 
it  suffices  that  there  is  one. 

Agreeably  to  the  principles  and  conclusions 
above  stated,  the  decree  appealed  fiwm  will 
be  wholly  reversed,  with  costs,  and  the  cause 
remanded  to  the  circuit  court  of  Ohio  county, 
with  directions  to  perpetuate  the  injunctiout 
If  the  covenants  in  question  shall  be  fully 
and  properly  performed  by  the  appellant  with- 
in a  reasonable  time  to  be  allowed  for  the 
purpose,  if  they  have  not  already  been  so  per- 
formed, but  without  prejudice  to  the  right  and 
power  of  the  town  of  THadelphla  to  forfeit 
the  privileges  of  the  appellant  under  the 
said  ordinance  for  any  future  failures  to  com- 
ply with  the  conditimis  thereof,  and  to  dis- 
miss the  bill  if  the  appellant  shall  refuse 
to  perform  said  covenants  within  the  time 
to  be  allowed  therefor,  as  afbresald. 

BRANNON,  P.  If  equity  has  jurisdiction, 
I  find  no  fault  with  the  actual  decision  of 
this  case.  If  the  decision  of  the  town  coun- 
cil is  a  nulllly,  injunction  lies ;  but,  if  it  has 
a  legal  forces  I  am  not  clear  that  injunc- 
tion lies.  The  grant  of  the  firanchise  vested 
the  council  with  jurisdiction  or  power  to 
examine  the  facts  and  determine  whether 
the  town  ordinance  had  been  complied  with, 
or  whether  the  franchise  had  been  forfeited. 
Is  not  the  repeal,  declaring  forfeiture,  a 
judicial  act?  The  council  was  a  public  body 
exercising  legal  function  \n  this  matter,  and 
it  has  been  difficult  for  me  to  see  that  its 
judgment  repealing  the  charter  is  mere  wind, 
without  legal  force.  If  erroneous  on  the 
facts,  still  it  has  force  until  reversed.  To 
reverse  the  writ  of  certiorari  is  the  process, 
not  injunction,  because  certiorari  is,  and  in- 
junction la  not,  a  process  to  correct  erroir. 
By  the  Code  of  1899,  c.  110,  S  2,  certiorari 
applies  not  only  as  it  was  by  common  law,  but 
It  is  enlarged  so  as  to  apply  to  *'every  case, 
matter  or  proceeding  before  a  county  court 
council  of  a  city,  town  or  village,  justice  or 
other  inferior  tribunal/*  I  do  not  therefore 
consent  to  the  overruling  of  the  case  of  Town 
of  Davis  V.  Davis,  40  W.  Va.  464,  21  S.  B.  906. 
8yl.,  point  7.  The  common-law  principles 
stated  in  Cunningham  v.  Squires,  2  W.  Va. 
422,  98  Am.  Dec  770,  and  Poe  v.  Machine 
Works,  24  W.  Va.  517,  would  likely  justify 
certiorari  In  this  case,  but  if  not,  that 
statute  would  seem  to  do  so.  In  this 
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case  there  was  a  notice  that  the  ordinance 
had  not  been  complied  with  by  the  com- 
pany, warning  it  that.  If  it  did  not  comply 
within  a  given  time,  its  franchise  would  be 
repealed ;  but  there  was  no  notice  giving  time 
and  place  of  the  hearing  of  the  question 
whether  such  warning  had  been  heeded  and 
the  conditions  of  the  grant  complied  with. 
Now,  it  may  be  that,  as  the  repeal  was  ex 
parte,  without  hearing  the  company,  the  or* 
der  of  repeal  is  not  one  between  parties,  and 
that  for  that  reason  an  injunction  lies,  as 
the  injury  is  irreparable.  If  the  company 
had  been  sununoned,  or  had  been  heard,  I 
think  certiorari,  not  lojunctlon,  would  lie.  I 
think  that  the  statute  enlarges  the  scope  of 
the  writ,  since  that  is  imported  by  its  words, 
and  this  court  has  several  times  so  looked  at 
the  statute.  Fouse  v.  Vandervort,  SO  W.  Va. 
830,  4  S.  B.  296;  Chenowith  v.  Commission- 
ers, 26  W.  Va.  233;  Morgan  v.  Railroad, 
89  W.  Va.  17,  19  S.  B.  688.  In  the  Cheno- 
with Case  Judge  Snyder  said  that  the  statute 
gives  review  by  certiorari,  "and  makes  no  ex- 
ception as  to  whether  the  matters  to  be  re- 
viewed are  judicial  or  merely  ministerial.*' 
Judge  Dent  has  said  as  to  this  statute:  *^he 
Legislature  has  seen  fit  to  recognise  town 
councils  as  inferior  judicial  tribunals  in  the 
determination  of  questions  involving  the 
rights  of  individuals  and  property,  and  has 
made  their  decision  subject  to  review  by  the 
higher  judicial  tribunals  of  the  state.  It  has 
thereby  rendered  unnecessary  the  appeal  to 
equity  in  such  cases,  unless  irreparable  in- 
jury is  threatened,  or  it  is  necessary  to  pre- 
serve the  property  in  statu  quo  until  the  right 
thereto  can  be  properly  determined.**  Clifton 
V.  Town  of  Weston,  64  W.  Va.  265,  46  8.  B. 
860.  If  a  town  oouncil's  order  is  good  in 
any  case  until  reversed,  I  do  not  see  how  in- 
junction lies.  In  this  case  right  to  property 
of  great  value  was  involved,  making  the  cas€ 
one  adversary  in  character.  My  idea  is  that 
the  statute  aimed  to  give  certiorari  in  every 
case  where  rights  of  parties  are  involved,  in 
the  instances  indicated  by  the  statute,  wherf 
no  appeal  or  writ  of  error  lies  to  the  proceed- 
ings before  the  tribunals  referred  to  in  the 
statute.  In  cases  where  writ  of  error  or  ap- 
peal lies,  they  are  the  remedies.  The  Legisla- 
ture knew  that  In  cases  before  inferior  tribu- 
nals rights  of  property  of  great  importance 
are  sometimes  involved,  and  I  think  it  de- 
signed to  make  certiorari,  in  such  cases,  com- 
mensurate for  relief  with  appeal  and  writ 
of  error. 


(58  W.  Va.  im 

HEFNER  et  al.  v.  FIDLER. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  31,  1905.) 

1.  Detiwuib— When  Libs. 

The  action  of  detinae  will  He  to  recover  a 
promissory  note. 

[Ed.  Note. — For  cases  In  point,  see  voL  1$, 
Cent  Dig.  Detinue,  |  1.] 
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2.  Samb— Elements. 

In  order  to  ground  the  action  of  detinue, 
these  points  are  necessary:  (1)  The  plaintiff 
must  have  property  in  the  thing  sought  to  be 
recovered;  (2)  he  must  have  the  right  to  its 
immediate  possession ;  (3)  it  must  be  capable  of 
identification;  (4)  it  is  essential  that  the  prop- 
erty be  of  some  value;  and  (5)  the  defendant 
must  have  had  possession  at  some  time  prior  to 
the  institution  of  the  action. 

[Ed.  Note. — For  cases  in  point*  see  vol.  16, 
Cent.  Dig.  Detinue,  §8  1-11.] 

3.  Same— Fraud. 

One  who  purchases  property,  and  gives  his 
notes  for  the  purchase  price  thereof,  cannot 
maintain  detinue  to  recover  such  notes,  upon 
the  discovery  of  such  fraud  as  would  entitle 
him  to  a  rescission  of  the  contract. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Gilmer  County. 

Action  by  G.  W.  Hefner  and  others  against 
Emmett  Fidler.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Reversed. 

Rehearing  denied  January  9,  1906. 

R.  F.  Kldd  and  A.  L.  Holt,  for  plaintiff 
in  error.  R.  G.  Linn  and  L.  H.  Bamettr 
for  defendants  in  error. 

SANDERS,  J.  This  is  an  action  of  deti- 
nue, instituted  before  a  justice  of  the  peace 
of  Gilmer  county,  for  the  recovery  of  the 
possession  of  two  certain  promissory  notes 
of  $62.50  each.  Upon  the  trial  of  the  case, 
both  before  the  justice  and  upon  appeal  to 
the  circuit  court,  judgment  was  rendered  In 
favor  of  the  plaintiffs,  and  to  this  Judgment 
a  writ  of  error  and  supersedeas  has  been 
allowed.  The  defendants  sold  to  the  plain- 
tiffs one  four-horse  power  engine  and  boiler, 
for  the  sxmi  of  $125,  to  be  paid  In  two  equal 
payments  of  $62.50  each,  for  which  they 
executed  the  said  two  notes.  The  plaintiffs 
claim  that  shortly  after  the  consummation 
of  the  trade,  by  the  execution  of  the  notes 
and  delivery  of  the  engine  and  boiler,  they 
discovered  that  the  defendant  had  knowingly 
made  false  and  fraudulent  representations  to 
them  in  regard  to  said  engine  and  boiler, 
for  the  purpose  of  misleading  and  deceiving 
them,  and  which  did  mislead  and  deceive 
them,  to  their  prejudice,  and  for  which  they 
claim  they  are  entitled  to  rescind  the  con- 
tract, and  to  this  end  they  offered  to  return 
the  engine  and  boiler  to  defendant,  and 
demanded  possession  of  the  notes,  and  de- 
fendant claimed  that  he  had  assigned  the 
notes  away,  and  could  not  comply  with  their 
offer. 

The  first  question  that  confronts  us  is, 
does  the  action  of  detinue  lie?  In  order  to 
ground  the  action,  these  points  are  neces- 
sary: (1)  The  plaintiff  must  have  property 
In  the  thing  sought  to  be  recovered;  (2) 
he  must  have  the  right  to  its  Immediate 
possession;  (8)  It  must  be  capable  of  identi- 
fication ;  (4)  it  Is  essential  that  the  property 
be  of  some  value;  and    (5)  the  defendant 


must  have  had  possession  at  some  time  be- 
fore the  Institution  of  the  action.  The  au- 
thorities universally  hold  that  the  acUon 
of  detinue  will  He  to  recover  the  possession 
of  a  promissory  note.  Some  of  these  are 
1  Barton's  Law  Pr.  214;  1  Chitty,  PL  (11th 
Ed.)  121;  Cooper  v.  Watson,  73  Ala.  252; 
Robb  V.  Cherry,  98  Tenn.  72,  88  S.  W. 
412;  Lewis  v.  Hoover,  24  Ky.  500,  19  Am. 
Dec.  120;  Robinson  v.  Peterson,  40  111.  App. 
132;  Carter  v.  Turner,  37  Tenn.  178.  But 
while  this  action  will  lie  to  recover  the  pos- 
session of  a  promissory  note,  yet  one,  to 
maintain  It,  must  bring  himself  within  the 
rule  herein  stated.  As  we  have  seen,  the 
plaintiff  must  have  property  In  the  thing 
sought  to  be  recovered,  and  It  must  be  of 
some  value.  Then,  the  pertinent  inquiry  is, 
what  property  have  the  plaintiffs  in  the  notes 
sought  to  be  recovered,  and  what  is  their 
value?  When  recovered  by  the  plaintiffs, 
they  are  of  no  value  to  them.  It  could  only 
be  the  possession  by  them  of  evidence  of  out- 
standing Indebtedness.  If  the  theory  of  the 
plaintiffs  is  correct,  that  they  have  the  right 
to  rescind,  and  have  rescinded,  the  contract, 
the  notes  are  also  of  no  value  to  the  defend- 
ant; he  having  lost  the  right  to  recover  on 
them.  If,  however,  he  has  not  lost  the  right 
to  recover,  he  would  be  In  the  lawful  posses- 
sion of  them,  and  the  plaintiffs'  action  could 
not,  for  that  reason,  be  maintained. 

The  plaintiffs  are  deprived  of  nothing  of 
value  to  them  by  reason  of  the  detention  of 
the  notes.  It  may  be  claimed  that  the  de- 
fendant may  sue  upon  them.  If  so,  the 
plaintiffs  can  make  any  defense  whldi  they 
may  have.  If  they  have  the  right  to  rescind 
the  contract,  they  can  set  this  up  as  a  de- 
fense. Then,  again,  the  notes  should  have 
an  alternative  value.  A  judgment  in  detinue 
should  be  for  the  specific  property  of  a 
specified  value,  so  that,  if  the  property  can- 
npt  be  had,  its  value  may  be  recovered. 
Certainly  a  judgment  could  not  be  giv^i 
for  the  plaintiffs  for  the  face  value  of  these 
notes,  for  they  have  no  such  value  in  them. 
Would  they  be  of  that  value  to  the  plain- 
tiffs, if  recovered?  This  question  must  be 
answered  In  the  negative.  Then,  if  not,  how 
could  they  have  a  judgment  for  the  value  of 
a  thing  which  Is  valueless?  In  the  case  of 
Todd  V.  Crookshanks,  8  Johns.  (N.  T.)  432, 
the  plaintiff  brought  an  action  to  recover 
the  possession  of  a  note  which  he  had  paid, 
and  had  taken  a  receipt  showing  payment  in 
full,  and  the  court,  speaking  In  this  case, 
sasrs :  "There  was  no  foundation  for  the  ac- 
tion below.  After  the  note  was  paid,  a  re- 
ceipt In  full  given  by  one  of  the  payees.  It 
was  completely  discharged,  so  as  to  be  of 
no  value." 

For  these  reasons,  the  judgment  of  the 
circuit  court  is  reversed,  the  verdict  of  the 
jury  set  aside,  and  the  action  dismissed. 


W.  VaO 
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(58  W.  Va.  1») 
PHILIP  CAREY  MFG.  CO.  ▼.  WATSON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  81. 1905.) 

1.  JUDOlfSNT— IlfQUIBT    OF    DAMAOKS— RlOHT 

TO  Plbad. 

In  an  action  of  assumpsit,  where  an  order 
for  inquiry  of  damages  is  required,  the  office 
judgment  entered  at  rules  does  not  become  final 
on  the  last  da^  of  the  next  succeeding  term  of 
court.  Dot  having  been  previously  set  aside,  so 
aa  to^  bar  a  defense  thereafter ;  but  the  defend- 
ant may  plead  to  issue  at  anv  time  before  the 
order  for  inquiry  of  damages  is  executed. 

2.  Alteration  ot  Instbumbnts— Effect. 

If  a  written  agreement,  not  under  seal, 
be  altered  by  the  party  claiming  under  it  in  a 
material  part,  heldf  he  can  never  recover  upon 
the  agreement  so  altered,  nor  can  he  avail  him- 
self of  the  contract  in  Its  original  and  true 
form.  Newell  t.  Mayberry,  8  Leigh,  250,  23 
Am.  Dec  261. 
8.  Same— Matebialitt  of  Axtebation. 

The  materiality  of  the  alteration  is  a  ques- 
tion of  law  for  the  court  upon  the  admissibili^ 
of  the  altered  agreement  in  evidence. 

[Ed.   Note- — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Alteration  of  Instruments,  S  266.] 
4.  Same— BuBDEN  of  Pboof. 

Where  a  material  alteration  is  shown  to 
have  been  made  after  the  execution  of  the  agree- 
ment, the  burden  is  on  the  party  producing  and 
relying  upon  the  agreement  to  explain  the  al- 
teration by  showing  that  It  was  made  under 
circumstances  rendering  it  lawfuL 

[Ed.  Note. — ^For  cases  in  point,  see  voL  2, 
Cent  Dig.  Alteration  of  Instruments,  M  242, 

t.   SAHS— PBESTTMPnONS. 

In  the  absence  of  such  explanation,  the 
alteration  will  be  presumed  to  have  been  made 
by  the  party  producing  the  agreement,  or  with 
his  privity,  and  fraudulently,  so  far  as  legal 
fraud  attaches  to  a  willful  diange  of  an  agree- 
ment by  a  party  thereto. 
6.  Same— Fbaud. 

If  such  material  alteration  appears  to  have 
been  made  fraudulently  by  the  party  producing 
and  relying  on  the  agreement  or  with  his  privity, 
such  party  cannot  recover  on  the  original  con- 
sideration or  demand. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Harrison  County. 

Action  by  the  Philip  Carey  Manufacturing 
Company  agalnat  Andrew  J.  Watson.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Af9rmed. 

Rehearing  denied  January  9,  1906. 

E.  G.  Smith,  for  plaintiff  In  error.  Davis 
ft  DaTis  and  B.  Bryan  Templeman,  for  de* 
fendant  In  error. 

COX,  J.  In  an  action  of  assumpsit  by  the 
Philip  Carey  Manufacturing  Company  against 
Andrew  J.  Watson  in  the  circuit  court  of 
Harrison  county,  there  was  a  trial  by  Jury, 
and  motion  by  defendant  to  exclude  plain- 
tiff's evidence  and  to  direct  a  verdict  for 
defendant,  which  was  sustained,  and  a  ver- 
dict accordingly  and  Judgment  of  dismissal 
thereon ;  and  plaintiff  brings  error. 

The  first  question  raised  Is:  Did  the  office 
judgment  In  this  action  become  final  on  the 
last  day  of  the  next  term  of  court  after  It 
i  entered  at  rules.  It  not  being  preylously 


set  aside,  and  there  being  no  plea  to  Issue  at 
that  term?  This  question  Involves  the  con- 
sideration of  parts  of  sections  44,  45,  46,  and 
47  of  chapter  125  of  the  Code  of  1899.  The 
declaration  is  in  the  usual  form,  and  con- 
tains only  the  common  counts.  The  plain- 
tiff's bill  of  particulars,  accompanied  by  af- 
fidavit, charging  the  defendant  with  a  bal- 
ance of  $640.75  on  an  open  account,  after 
allowing  certain  credits,  was  filed  In  court 
at  the  next  term  after  office  Judgment.  The 
action-  was  brought  on  the  26th  day  of  July 
to  August  rules,  following.  At  August  rules 
the  clerk  made  an  entry  of  summons  execut- 
ed, declaration  filed,  and  conditional  judg- 
ment At  September  rules,  the  clerk  made 
an  entry  of  conditional  Judgment  confirmed 
and  order  for  Inquiry  of  damages.  The  Sep- 
tember term  of  court,  1902,  followed.  The 
action  was  twice  continued  by  consent  of 
both  parties,  once  at  that  term,  and  once  at 
the  January  term,  following.  On  February 
5,  1903,  in  term,  the  defendant  tendered  his 
plea  of  the  general  issue,  accompanied  by  af- 
fidavit to  which  plea  plaintiff  objected  as 
coming  too  late,  but  the  objection  was  over- 
ruled and  the  plea  filed.  In  this  action  the 
order  for  Inquiry  of  damages  was  proper, 
under  sections  44  and  45.  This  was  not  an 
action  for  debt  on  bond  or  other  writing  for 
the  payment  of  money,  or  against  the  drawer 
or  indorser  of  a  bill  of  exchange  or  negoti- 
able note.  Nor  was  it  an  action  of  debt  or 
scire  facias  upon  Judgment  or  recognizance, 
but  an  action  on  an  open  account,  and  was 
not  exempted,  by  the  provisions  of  section 
46,  from  the  necessity  of  an  order  for  in- 
quiry of  damages.  As  to  the  finality  of 
office  Judgment  at  the  next  term,  this  action 
does  not  fall  under  the  provisions  of  section 
46,  because  its  provisions  apply  to  cases 
wherein  there  is  no  order  for  inquiry  of 
damages.  We  are,  then,  left  to  the  provi- 
sions of  section  47  to  give  finality  to  this 
office  Judgment  on  the  last  day  of  the  next 
term  of  court,  if  it  is  to  have  such  finality.  We 
confess  that  the  language  of  section  47  ap- 
pears to  be  somewhat  doubtful,  but  in  con- 
struing it  we  must  consider  all  the  provi- 
sions of  the  statute  relating  to  the  same  sub- 
ject-matter, in  order  that  we  may  determine 
the  scope  and  Intent  of  this  section.  Does 
this  section,  standing  alone,  provide  for  the 
finality  of  office  Judgment  In  any  case  on  the 
last  day  of  the  next  term  of  court?  It  does 
not  seem  to  do  so.  We  read  it  in  vain  for 
any  positive  declaration  that  an  office  Judg- 
ment shall  become  final  in  any  action  at  any 
term  of  court  The  general  object  of  this 
sectioii  seems  to  be  to  provide  a  way  of  set- 
ting aside  an  office  Judgment,  which  other* 
wise  would  become  final  under  some  otber 
provision  of  law.  If  this  be  true,  we  look 
for  that  other  provision,  and  find  it  In  sec- 
tion 46,  which  provides  for  finality  in  a  casr 
where  there  is  no  order  for  an  Inquiry  of 
damages.    The  element  of  doubt  as  to  tUf 
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conBtructlon  Is  the  clause  therein,  "whether 
an  order  for  an  inquiry  of  damages  has  been 
made  therein  or  not";  but  this  clause  does 
not  purport  to  make  finality.  It  is  found  in 
the  proTisiqn  made  to  enable  the  defendant 
to  prevent  finality.  We  think  it  an  unwar- 
ranted inference  to  say  that  this  clause,  or 
any  language  in  section  47,  gives  finality  to 
an  office  Judgment,  if  not  previously  set 
aside,  on  the  last  day  of  the  next  term  in 
any  action  where  an  order  of  inquiry  of  dam« 
ages  is  required.  The  common-law  right  to 
plead  should  not  be  taken  fiway  by  such  an 
inference,  nor  by  mere  construction.  The 
construction  we  now  give  section  47  is  the 
same  given  to  it  by  this  court  in  the  case  of 
Marstiller  v.  Ward,  52  W.  Va.  74,  48  8.  B. 
178,  in  wlilch  Judge  Brannon,  delivering  the 
opinion  of  the  court,  said:  ''In  any  action 
for  (not  of)  debt  on  any  of  the  writings  spec* 
ified  in  section  45,  and  in  an  action  of  debt 
on  a  Judgment,  or  scire  facias  on  a  Judgment, 
there  must  be  an  issuable  plea  at  the  first 
term  after  office  Judgment  In  all  other  ac- 
tions, on  contract  or  for  tort,  the  plea  may 
come  later.  I  would  say  that  in  an  action 
on  a  bond  with  collateral  condition  there 
could  be  a  plea  at  any  time  before  trial,  as  it 
would  require  an  inquiry  of  damages ;  others 
wise  in  an  action  on  a  single  bill  for  mon^." 
Under  this  construction  the  admission  of  de- 
fendant's plea  was  not  error. 

The  next  question  raised  by  the  record  is: 
Did  the  circuit  court  err  in  sustaining  the 
defendant's  motion  to  exclude  plaintiff's  evi- 
dence and  direct  a  verdict  for  defendant? 
The  consideration  of  this  question  makes 
necessary  a  further  statement  of  the  facts 
appearing  in  the  record.  The  balance  claim- 
ed by  plaintiff  in  its  bill  of  particulars  was 
for  a  car  load  of  cement  roofing;  which  it 
claimed  to  have  sold  and  delivered  to  defend- 
ant To  sustain  its  case  it  offered  only  one 
witness,  its  agent  who  made  the  contract 
with  defendant  upon  which  it  relies.  Dur- 
ing the  direct  examination  of  this  witness 
a  paper,  purporting  to  be  the  written  order 
or  contract  between  the  parties  for  the  sale 
and  delivery  of  the  car  load  of  roofing,  was 
produced,  and  the  witness  testified  to  the 
genuineness  of  the  signatures  of  the  parties 
thereto,  and  the  paper  was  admitted  in  evi- 
dence. The  essential  part  of  this  paper  is 
as  follows: 

•*Aug.  6.  1901. 

"To  the  Philip  Carey  Mfg.  Co.— Gentle- 
men: You  will  please  enter  our  order  and 
ship  at  once  1  car  load  cement  roofing,  and 
same  to  be  settled  for  Dec.  28,  1901,  to  be  set- 
tled for  as  sold.  •  •  ♦  300  squares  cement 
roofing  "Standard"  complete-®  275  per  sq.  All 
prices  f.  o.  b.  Salem.  Ship  to  A.  J.  Watson. 
City,  Salem.  County,  Harrison.  State,  W, 
Va.    Via  B.  &  O.  R.  R. 

"Yours  respectfully.         A.  J.  Watson. 

"Accepted  by  the  Pbdlip  Oarey  Mfg.  Ck>., 
per  H«  Clayton." 


Near  the  rtght-hand  margin  of  this  paper 
there  appeared  in  writing  the  following :  "J 
agree  to  help  sell  this  car  load,"  and  signed 
"EL  OV  the  initials  of  the  name  of  plaintiff's 
agent  The  witness  further  testified  to  the 
shipment  and  delivery  of  the  car  load  of  roof- 
ing to  defendant,  accompanied  by  a  bill  of 
sale  therefor,  and  that  on  December  2,  1901, 
plaintiff  receited  a  payment  of  $140.75  from 
defendant,  and  <m  the  same  date  gave  a 
credit  for  freight  of  $43.60,  leaving  a  bahince 
due  plaintiff  of  $640.75.  Witness  also  pro- 
duced a  letter  from  defendant  bearing  date 
December  17,  1901,  which  was  read  to  the 
Jury,  the  contents  of  which  is  as  follows: 
"Your  letter  received  this  morning,  and  will 
say  in  reply  that  n^  store  and  all  my  stock 
was  burned,  including  roofing.  56  houses 
were  burned,  and  most  all  business  houses. 
I  want  you  to  come  as  soon  as  possible. 
I  am  yours  respt,  A.  J.  Watson."  On  cross- 
examination  of  this  witness  it  appeared  that 
the  original  contract  or  order  for  the  car  load 
of  roofing  was  executed  in  duplicate;  tliat 
the  duplicates  were  prepared  by  the  witness, 
plaintiff's  agent  by  placing  a  carbon  paper  be- 
tween a  white  and  a  yellow  sheet  of  paper,  so 
that  when  the  contract  or  order  was  written 
on  the  white  sheet,  an  exact  copy  was  pro- 
duced on  the  yellow  sheet,  and,  owing  to  the 
character  of  the  paper  used,  a  copy,  or  rather  a 
reversed  copy,  at  least  in  part,  also  appeared 
on  the  reverse  side  of  the  white  sheet  The 
white  sheet  was  the  one  retained  and  offered 
in  evidence  by  plaintiff,  and  the  yellow  sheet 
was  kept  by  defendant  Two  alterations 
appeared  in  the  one  offered  by  plaintiff,  when 
compared  with  the  one  kept  by  defendant 
The  one  kept  by  defendant  was  produced  and 
offered  in  evidence  on  the  cross-examination 
of  this  witness.  On  redirect  examination 
of  this  witness  by  plaintUTs  attorney,  the 
question,  "Have  you  any  explanation  to  offer 
as  to  the  discrepancy  between  these  two 
papers?"  was  asked,  to  which  witness  replied, 
"Nothing  at  all.  As  I  stated  before,  I  went 
back  afterwards  and  went  over  the  matter. 
I  don't  deny  that  that  Is  a  copy  of  the  origi- 
nal order."  And  when  asked,  "Then  you  are 
willing  to  accept  as  the  true  order  the  one 
for  which  Mr.  Watson  contends,  are  you?" 
he  replied,  "Yes,  sir."  The  two  alterations 
in  the  duplicate  offered  by  plaintiff  were  as 
follows:  First  the  change  of  the  words,  "I 
agree  to  sell  this  car  load,"  so  as  to  read,  "I 
agree  to  help  sell  this  car  load" ;  and,  second, 
the  change  of  the  words,  "to  be  settled  for 
Dec  28,  1901,  of  what  sold,"  so  as  to  read, 
"to  be  settled  for  Dea  28.  1901.  as  sold." 

It  is  not  necessary  for  us  to  trace  the  doc- 
trine relating  to  the  alteration  of  written 
agreements,  in  ESngland  and  In  this  country, 
from  its  origin  in  Pigof s  Case,  11  Coke,  27, 
to  the  ^present  time.  This  is  ably  and  ex- 
haustively done  by  Judge  Dillon  in  2  Cyc. 
137,  and  by  Mr.  Freeman  and  his  associates 
in  a  note  to  the  case  of  Bui^gess  v.  Blake, 
86  Am.  St  Rep.  8Q,  to  which  note  wo  shall 
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hereafter  refer  In  this  opinion  as  Freeman's 
note.  We  shall  content  ourseiyes  with  a 
brief  statement  of  the  principles  dedacible' 
from  the  antborlties,  which  we  deem  ap- 
plicable to  this  case.  Freeman's  note  says 
the  general  mle  Is  that  "any  change  In  a 
material  part  of  a  written  Instmment,  after 
snch  instrument  has  been  fully  executed, 
by  a  party  to  such  instrument  or  one  claiming 
under  him,  and  without  the  consent  of  the 
party  sought  to  be  charged,  renders  such  in- 
strument TOid*"  The  authority  is  unlyersal 
in  this  country,  except  in  the  states  of  Mis- 
souri and  New  Jersey,  that  no  alteration 
Tltiates  an  Instrument  unless  it  Is  materlaL 
2  Cyc.  100 ;  Freeman's  note,  84^  86 ;  Yeager  y. 
Muggraye,  28  W.  Va.  90.  We  must  there- 
fore see  if  the  alterations  here  shown  were 
material.  Plaintiff  contended  that  it  was  en- 
titled to  recoyer  the  price  of  the  goods  sold 
and  deliyered  under  the  contract.  The  de- 
fendant contended  that  the  goods  were  merely 
consigned,  and  not  sold,  to  him  by  irfaln- 
tlCC  Upon  this  question  the  alterations 
were  material.  The  mere  statement  of  the 
changes  made  seems  to  be  a  sufficient  an- 
swer aa  to  their  materiality.  There  is  a 
material  difference,  in  legal  effect,  between 
agreeing  to  sell  a  car  load  of  roofing  and  in 
agreeing  to  help  sell  it;  and  there  Is  a 
material  difference  In  the  l^al  effect  of  an 
agreement  for  settlement  as  to  a  car  load  of 
roofing  on  a  certain  date,  for  that  part  which 
had  been  sold  and  an  agreement  for  settle- 
ment as  sold,  especially  upon  the  question 
as  to  whether  or  not  the  car  load  was  actually 
sold  or  only  consigned.  The  expression  "as 
sold"  may  imply  that  the  whole  car  load 
was  to  be  settled  for  ultimately,  while  the 
expression  "of  what  sold"  may  imply  that 
defendant  would  not  at  any  time  be  compelled 
to  settle  for  more  than  the  part  which  had 
been  sold.  The  alterations  were  material. 
It  Is  contended  that  the  question  of  wheth- 
er or  not  they  were  material  alterations 
should  have  been  left  to  the  jury.  We  think 
not.  The  question  of  the  materiality  of  the 
alterations  is  a  question  of  law  for  the  court 
ui)on  the  admissibility  of  the  altered  agree- 
ment In  evidence.  Newell  v.  Mayberry,  8 
Leigh,  250,  23  Am.  Dec.  261;  2  Qyc.  256;  and 
Freeman's  note,  84.  There  was  no  denial 
that  the  alterations  had  been  made.  There 
was  nothing  for  the  jury  to  pass  on  as  to 
that  question.  The  fact  of  alteration  was 
plainly  shown  by  plaintlfTs  evidence.  In 
this  respect  this  case  differs  from  the  case 
of  Conner  v.  Fleshman,  4  W.  Va.  693,  where 
It  was  said  that  under  the  circumstances  of 
that  case  the  question  whether  the  Instru- 
ment had  been  mutilated  was  for  the  jury. 
We  are  relieved  of  the  necessity  of  examin- 
ing the  many  conflicting  rules  and  authorities 
as  to  the  presumption  or  want  of  presump- 
tion as  to  the  time  when  the  alterations  were 
made — that  is,  whether  they  were  made  be- 
fore, at  the  time  of,  or  after  the  execution 
of  the  agreement — ^because  It  clearly  appears 


by  the  plaintifTs  evidence  that  they  were 
made  after  the  execution  of  the  contract 
This  witness  said  in  effect  that  the  duplicate 
produced  by  defendant,  which  was  without 
alterations,  was  a  true  copy  of  the  original 
contract  If  this  Is  correct  there  was  no 
time  other  than  after  the  execution  of  the 
contract  when  the  alterations  could  have 
been  made  When  a  material  alteration, 
made  after  the  execution  of  an  agreement,  is 
made  to  appear,  the  party  producing  the 
agreement  lias  the  burden  of  explaining  the 
alteration.  He  must  show  that  the  change 
was  made  under  circumstances  rendering  it 
lawful,  and,  unless  he  does  so,  it  will  be  pre- 
sumed to  have  been  made  by  the  party  pro- 
ducing It  or  with  his  privity,  and  fraudu- 
lently, in  so  far  as  legal  fraud  attaches  to  a 
willful  change  of  an  agreement  by  one  of 
the  parties  thereto.  Piercy  ▼.  Plercy,  5  W. 
Va.  Id9;  2  Cyc  234,  235. 

It  is  further  contended  that,  notwithstand- 
ing that  the  contract  was  destroyed  as  evl- 
doice  by  the  alterations,  the  plaintiff  was  en- 
titled to  recover  upon  the  caae>mad!e  by  it  The 
goods  were  shown  to  have  been  delivered  to 
.the  defendant  and  the  defendant's  duplicate 
of  the  contract  In  an  unaltered  condition, 
was  before  the  Jury.  Must  plaintiff,  simply 
because  the  duplicate  produced  by  it  was 
destroyed  by  fraudulent  alterations,  lose  the 
benefit  which  the  law  would  give  to  it  upon 
the  facts,  if  there  had  been  no  fraudulent 
alteration?  In  other  words,  does  the  fraudu- 
lent alteration  prevent  recovery  on  the  origi- 
nal consideration?  It  is  said,  in  2  Cyc.  183, 
that  "it  has  been  considered  in  i^ome  cases 
that  where  a  party,  by  his  own  act  alters 
an  instrument  so  that  it  cannot  be  the 
foundation  of  any  legal  remedy,  he  will  not 
be  permitted  to  prove  the  promise  contained 
in  it  by  any  other  evidence,  and  this  princi- 
ple prevents  a  resort  to  the  common  counts 
or  a  recovery  on  the  original  consideration." 
Among  the  cases  cited  to  sustain  this  view 
is  the  case  of  Newell  v.  Mayberry,  supra,  and 
that  case  is  binding  authority  on  this  court 
Judge  Tucker,  delivering  the  opinion  in  that 
case,  said:  "The  materiality  of  the  altera- 
tion is,  I  take  it  matter  for  the  decision  of 
the  court;  and,  moreover,  If  it  had  appeared 
that  the  alteration  was  made  by  Mayberry, 
or  any  other  by  his  procurement  then  he 
could  never  recover  upon  this  contract,  nor 
could  he  be  permitted  to  establish  it  by  any 
other  evidence,  or  even  to  avail  himself  of 
the  contract  according  to  its  original  and 
true  character."  See,  also.  Freeman's  note, 
119,  122.  There  seems  to  be  no  authority  al- 
lowing recovery  on  the  original  consideration, 
where  there  has  been  a  material  and  fraudu- 
lent alteration  by  the  plaintiff  or  with  his 
privity.  2  Oyc.  183-185;  Freeman's  note, 
122,  123.  Nor  is  the  plaintiff  permitted  to 
establish  the  contract  by  any  other  evidence, 
such  as  the  duplicate  retained  by  defendant 
Newell  V.  Mayberry,  supra;  Freeman's  note, 
118.    This  rule  may  seem  harsh,  but  the  rea- 
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SODS  for  It  are  said  to  be  that  a  written  agree- 
ment in  the  hands  of  an  adverse  party  is 
easily  susceptible  of  alteration,  to  the  injury 
of  the  party  charged  thereby.  Many  written 
contracts  are  negotiable,  and  perform  import- 
ant functions  in  commercial  transactions. 
It  is  of  the  highest  importance  to  the  com- 
mercial world  that  they  be  preserved  In  their 
original  state  or  condition.  Public  policy 
demands  this  for  the  prevention  of  frauds 
upon  Innocent  persons.  The  most  effective 
means  of  preserving  the  Integrity  of  such 
agreements  is  the  rule  that  a  material  al- 
teration destroys  the  agreement,  so  that  no 
recovery  can  be  had  upon  it,  either  in  its 
original  or  Its  altered  condition.  The  ob- 
ject of  the  rule  is  to  enjoin  the  highest  care 
upon  the  holder  of  the  agreement,  and  to 
punish  him  with  loss  for  his  negligent  and 
fraudulent  conduct. 

Applying  this  rule  to  this  case,  the  plain- 
tiff was  not  entitled  to  recover,  either  upon 
proof  of  the  true  original  contract,  or  to  re- 
cover upon  the  original  consideration.  There- 
fore there  Is  no  error  in  the  action  of  the 
court  sustaining  the  motion  to  exclude  the 
evidence  and  to  direct  a  verdict  for  defend- 
ant nor  in  the  action  of  the  court  in  refusing 
to  set  aside  the  verdict  and  in  entering  the 
judgment  of  dismissal. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

(58  w.  Vo.  477) 
FEDERATION  WINDOW  GLASS  CO.  T. 
CAMERON  GLASS  CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  Vi,  1905.) 

1.  Damaobs  ^  Detaxtlt  Judgment— Wbit  of 

INQUIBT. 

Where  the  declaration,  In  an  action  of 
assumpsit,  contains  the  common  counts,  and  one 
or  more  special  counts  upon  promissory  notes 
in  writing  for  the  payment  of  money,  and  office 
judgment  by  default  is  entered  at  rules,  the 
necessity  of  an  order  for  inquiry  of  damages 
in  the  action  is  not  avoided  by  section  45,  c 
125,  Code  18d9. 

2.  Judgment— Office   Default— Pinalitt. 

Such  office  judgment  does  not  become  final 
on  the  last  day  of  the  next  succeeding  term  of 
court,  not  having  been  previously  set  aside, 
so  as  to  bar  a  defense  thereafter;  but  the  de- 
fendants may  plead  to  issue  at  any  time  before 
the  order  for  inquiry  of  damages  is  executed. 
8.  AssuMPsrr— Account  of  Items— Fiuno. 

The  plaintiff,  In  an  action  of  assumpsit, 
does  not  waive  the  common  counts  of  his  dec- 
laration by  failing  to  file  the  account  required 
by  section  11,  c  125,  Code  18d9,  at  the  time 
the  declaration  Is  filed.  He  may  file  the  account 
afterwards,  and  rely  upon  the  common  counts. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Marshall 
County. 

Action  by  the  Federation  Window  Glass 
Company  against  the  Cameron  Glass  Com- 
pany and  others.  Judgment  for  plaintiff, 
and  defendant  M.  L.  Benedmn  appeals.  Re- 
versed. 

Riley  &  Rits,  for  appellant  J.  0.  Simpson, 
for  appellee. 


COX,  J.  This  action  of  assumpsit  for  $15,- 
000  damages  was  commenced  in  the  circuit 
court  of  Marshall  county  on  the  17th  day  of 
October,  1903,  by  the  Federation  Window 
Glass  Company,  a  corporation,  against  the 
Cameron  Glass  Company,  a  corporation,  M.  L. 
Benedum,  A.  B.  Fox,  and  D.  C.  Harklns. 
Process  was  served  on  the  defendants  on  the 
27th  day  of  October,  1903.  The  plaintiff  filed 
an  original  and  two  amended  declarations. 
The  original  was  filed  at  November  rules, 

1903.  The  first  amended  declaration  was 
filed  in  open  court  on  the  26th  of  January, 

1904,  and  was  remanded  to  rules  for  proceed- 
ings thereon;  the  defendants  not  having  ap- 
peared. The  second  amended  declaration  was 
filed  at  May  rules,  1904.  Bach  of  these  dec- 
larations contained  the  common  counts  in  as- 
sumpsit, and  one  or  more  special  counts  up- 
on two  promissory  notes  in  writing  for  the 
payment  of  money,  alleged  to  have  been  made 
by  the  Cameron  Glass  Company  on  the  21st 
of  July,  1903,  payable  to  Its  order  60  days  aft- 
er date,  each  calling  for  $6,000,  and  indorsed 
by  said  corporation,  M.  L.  Benedum,  A.  E. 
Fox,  and  D.  C  Harklns.  No  bill  of  particu- 
lars was  filed  with  either  of  the  declarations. 
The  record  discloses  no -appearance  by  de- 
fendants at  May  rules,  1904,  when  the  second 
amended  declaration  was  filed,  but  the  clerk 
entered  a  rule  to  plead  against  them.  At 
June  rules,  1904,  the  clerk  made  the  following 
entry:  '*Afildavlt  filed  by  plaintiff,  and,  de- 
fendant failing  to  plead  to  declaration.  Judg- 
ment entered  for  plaintiff  against  defendant 
for  damages  mentioned  in  declaration,  as 
shown  by  afiSdavlt"  At  the  June  term  of 
court,  1904,  following,  nothing  was  done  In 
the  case.  By  an  order  entered  In  term  on 
December  2, 1904,  it  appears,  in  substance,  as 
follows:  Defendant  Benedum  moved  for  a 
nunc  pro  tunc  order  showing  a  demurrer  to 
the  first  amended  declaration  and  Joinder 
therein  by  plaintiff,  and  moved  to  quash  the 
plaintUTs  affidavit  filed,  and  to  set  aside  the 
office  Judgment  entered  at  June  rules,  1904, 
and  asked  leave  to  demur  and  file  his  plea 
of  non  assumpsit  to  the  second  amended  dec- 
laration. The  court  refused  the  nunc  pro 
tunc  order,  refused  to  permit  Benedum  to 
demur  and  to  file  the  plea  of  non  assumpsit 
to  the  second  amended  declaration,  quashed 
plaintiff's  affidavit  filed  at  Jxme  rules,  1004, 
permitted  plaintiff  to  file  another  affidavit, 
under  section  46,  c.  125,  Code  1899,  refused  to 
give  Benedum  time  to  file  a  counter  affidavit, 
and  proceeded  to  treat  the  office  Judgment  as 
final,  and  to  ascertain  plaintiff's  damages  in 
accordance  with  the  last  affidavit,  and  entered 
Judgment  in  favor  of  plaintiff  against  defend- 
ants for  the  sum  of  $10,037.45  and  costs. 
Benedxmi  excepted  to  the  several  rulings  of 
the  court  against  him,  and  afterwards  obtain- 
ed from  a  Judge  of  this  court  a  writ  of  error 
to,  and  supersedeas  from,  the  Judgment 

The  vital  question  in  this  case  is:  Did 
the  office  Judgment  entered  at  June  rules. 
1904,  become  final  on  the  last  day  of  the  June 
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term,  1904,  of  tbe  circuit  court  of  Marshall 
county,  it  not  having  been  previously  set 
aside,  so  as  to  bar  a  defense  thereafter?  The 
second  amended  declaration,  upon  which  this 
oflBlce  Judgment  was  entered,  contained  the 
common  counts,  and  a  special  count  upon  the 
two  promissory  notes  mentioned.  Plaintiff 
claims  that  this  office  Judgment  became  final 
on  the  last  day  of  the  June  term,  1904,  so  as 
to  bar  a  defense  thereafter,  and  relies  upon 
the  cases  of  Button  v.  Holt,  52  W.  Va.  672, 
44  S.  B.  164,  Marstiller  v.  Ward,  52  W.  Va.  74, 
43  S.  E.  178,  and  Bradley  v.  Long  (W.  Va.)  50 
S.  E.  746.  Those  cases  involved  the  finality 
of  office  Judgment  in  actions  where  no  order 
for  inquiry  of  damages  was  proper  or  neces- 
sary. The  authority  of  those  cases  does  not 
apply  to  actions  in  which  such  order  Is  nec- 
essary. The  recent  case  of  Philip  Carey  Mfg. 
Co.  V.  Watson  (decided  by  this  court  at  this 
term)  52  S.  E.  515,  involved  the  question  of  the 
finality  of  office  Judgment  in  an  action  of  as- 
sumpsit, where  the  declaration  contained  only 
the  common  counts.  *In  that  case  it  was  held: 
**In  an  action  of  assumpsit,  where  an  order 
for  inquiry  of  damages  is  required,  the  office 
Judgment  entered  at  rules  does  not  become 
final  on  the  last  day  of  the  next  succeeding 
term  of  court.  If  not  previously  set  aside,  so 
as  to  bar  a  defense  thereafter;  but  the  de- 
fendant may  plead  to  issue  at  any  time  be- 
fore the  order  for  inquiry  of  damages  is  ex- 
ecuted.'* The  only  material  difference  be- 
tween that  case  and  the  case  here  presented 
is  that  the  declaration  here  contained,  in  ad- 
dition to  the  common  counts,  the  special  count 
upon  the  two  promissory  notes;  but  this  fact 
did  not  take  the  common  counts  out  of  the 
declaration.  We  do  not  deem  It  necessary  to 
repeat  what  we  have  said  in  the  case  last 
mentioned.  Section  45,  c.  125,  Code  1899,  on- 
ly makes  an  order  for  Inquiry  of  damages  un- 
necessary in  an  action  for  debt  upon  any  bond 
or  other  writing  for  the  payment  of  money,  or 
against  the  drawer  or  indorser  of  a  bill  of  ex- 
change or  negotiable  note,  or  in  an  action  of 
debt  or  scire  facias  upon  a  Judgment  or  recog- 
nizance. It  may  be  argued  that  this  action, 
while  not  an  action  of  debt.  Is  an  action  for 
debt  on  writings  for  the  payment  of  money, 
and  therefore  exempted  by  said  section  from 
the  necessity  of  an  order  for  inquiry  of  dam- 
ages. This  argument  might  come  with  much 
force,  if  It  were  not  for  the  common  counts. 
The  common  counts  were  as  much  a  part  of 
the  declaration  as  the  special  count  The 
common  counts  stood  as  parts  of  the  plain- 
tiff's demand  against  the  defendants  at  the 
time  this  office  Judgment  was  entered  at 
rules. 

The  plaintiff  Insists  that  the  common 
counts  must  be  deemed  to  have  been  waived, 
because  no  bill  of  particulars  was  filed  under 
them,  and  that'  the  office  Judgment,  there- 
fore, could  only  have  been  upon  the  special 
count.  The  statute  (section  11,  a  125,  Code 
1899)  provides  that  In  every  action  of  as- 
sumpsit the  plaintiff  shall  file  with  his  dec- 


laration an  accotmt  distinctly  stating  the 
several  items  of  his  claim,  unless  it  be  plaLa- 
ly  described  in  the  declaration,  and,  if  he  fall 
to  do  so,  he  shall  not  be  permitted  to  prove 
any  item  not  stated  in  such  account  on  the 
trial  of  the  case.  The  object  of  a  bill  of 
particulars  is  to  specify  the  claim  and  pre- 
vent surprise  on  the  trial.  8  Encyc.  PL  & 
Prac.  519.  The  bill  of  particulars  under  the 
statute  Is  no  part  of  the  declaration.  Riley 
V.  Jarvis,  43  W.  Va.  43,  26  S.  B.  366.  The 
failure  to  file  a  bill  of  particulars  in  an  ac- 
tion of  assumpsit  is  not  ground  for  demurrer 
(Sheppard  v.  Peabody,  21  W.  Va.  368) ;  nor  is 
the  fact  that  the  bill  Is  too  vague  (Abell  v. 
Penn  Ins.  CJo.,  18  W.  Va.  412).  Where  the 
bill  is  too  vague,  advantage  may  be  taken  of 
the  defect  by  excluding  the  plaintiff's  evi- 
dence. The  bill  of  particulars  not  being  a 
part  of  the  declaration,  no  rules  could  have 
been  taken  upon  it  if  it  had  been  filed.  We 
do  not  think,  under  our  decisions  and  practice, 
that  tbe  plaintiff  waived  the  common  counts 
by  not  filing  the  bill  of  particulars  at  the 
time  the  declaration  was  filed.  Plaintiff 
might  file  the  bill  later,  and  rely  upon  the 
common  counts.  We  do  not  understand  jthat 
it  is  absolutely  necessary  that  the  plaintiff 
file  the  bill  at  the  time  the  declaration  is  filed. 
The  statute  does  not  say  so.  It  seems  to  us 
that  the  statute  means  that  he  shall  file  the 
bill  in  support  of,  and  to  amplify  and  supple- 
ment, his  declaration,  but  not  necessarily  at 
the  same  time  the  declaration  Is  filed.  If 
the  plaintiff  fails  to  file  the  bill,  the  penalty^ 
is  the  exclusion  of  his  evidence  as  to  any  item 
not  plainly  described  in  the  declaration.  The 
defendant,  before  trial,  may  demand  such 
bill.  Transportation  Co.  v.  Standard  Oil  Co., 
50  W.  Va.  611,  40  S.  E.  591,  56  L.  B.  A.  804, 
88  Am.  St  Rep.  895. 

In  this  case  the  plaintiff  has  chosen  to 
bring  an  action  of  assumpsit  sounding  in 
damages,  combining  the  common  counts, 
which  require  an  order  for  Inquiry  of  dam- 
ages, with  a  special  count  on  promissory 
notes.  It  is  said,  in  6  Encyc  PI.  &  Prac.  132, 
that,  where  the  damages  are  unliquidated, 
a  Judgment  by  default  can  never  be  rendered 
without  reference  to  a  Jury,  unless  by  ex- 
press provision  of  the  statute.  See,  also, 
James  River,  etc.,  Co.  v.  Lee,  16  Grat.  422; 
Smithson  v.  Briggs,  33  Grat  180.  The  com- 
mon counts  are  not  relieved  from  the  neces- 
sity of  an  order  for  Inquiry  of  damages  by 
section  45,  c.  125,  Code  1899.  That  being 
true,  the  action  Is  not  relieved  from  such 
order,  although  the  declaration  contains  the 
special  count  in  addition  to  the  common 
counts.  If  such  order  is  necessary,  then  the 
office  Judgment  entered  at  June  rules,  1904, 
did  not  become  final,  either  under  section  46 
or  section  47,  c.  125,  Code  1899,  on  the  last 
day  of  the  next  succeeding  term  of  court ;  It 
not  having  been  previously  set  aside,  so  as  to 
bar  a  defense  thereafter.  We  so  held  in  the 
case  of  Philip  Carey  Mfg.  Co.  v.  Watson, 
supra.    Therefore  we  now  hold  that  where 
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a  declaration  in  an  action  of  assumpsit  con- 
tains the  common  counts,  and  one  or  more 
special  counts  upon  promissory  notes  in  writ- 
ing for  the  payment  of  money,  and  office  judg- 
ment by  default  Is  entered  at  rules,  the  ne- 
cessity of  an  order  for  Inquiry  of  damages 
Is  not  avoided  by  section  45,  c  125,  Code 
1899,  and  that  such  Judgment  does  not  become 
final,  so  as  to  bar  a  defense  on  the  last  day 
of  the  next  succeeding  term  of  court,  not  hav- 
ing been  previously  set  aside,  so  as  to  bar  a 
defense  thereafter;  but  the  defendants  may 
plead  to  issue  at  any  time  before  the  order 
for  Inquiry  of  damages  is  executed. 

It  is  unnecessary  for  us  to  say  whether 
or  not  the  Judgment  in  this  case  is  erroneous 
because  the  office  Judgment  was  entered  after 
a  rule  to  plead,  when  there  had  been  no  ap- 
pearance by  defendants.  We  do  not  desire 
to  be  understood  by  this  decision  as  holding 
that  an  order  for  inquiry  of  damages  would 
be  necessary  In  an  action  of  assumpsit,  where 
the  declaration  contained  only  counts  upon 
a  writing  or  writings  for  the  payment  of 
money,  or  that  in  such  case  an  office  Judg- 
ment by  default  would  not  become  final  on 
the  last  day  of  the  next  succeeding  term  of 
court  That  case  is  not  before  us,  and  we  de- 
cide nothing  in  relation  to  It  It  follows  from 
what  we  have  said  that  the  lower  court  erred 
in  refusing  to  permit  the  defendant  Benedum 
to  demur  and  plead  on  the  2d  day  of  Decem- 
ber, 1904. 
For  this  error,  the  Judgment  must  be  re- 
^versed  as  to  all  of  the  defendants.  State  ez 
rel.  Kloak  Bros.  v.  Oorvln,  51  W.  Va.  19,  41 
S.  E.  211.  This  action  is  remanded,  with 
directions  to  admit,  under  the  rules  of  law, 
any  proper  defense  Which  the  defendants,  or 
either  of  them,  shall  offer  before  an  order 
for  inquiry  of  damages  Is  executed,  and  to 
be  farther  proceeded  with  according  to  law. 


(58  W.  Va.  216) 

EELLEY  ▼.  OHIO  RIVER  R.  CO. 

(Supreme  Court  of  Appeals  of  West  VlrglnUu 
Oct  31, 1905.    On  Rehearing,  Jan.  9,  1900.) 

1.  Tbiai/— Deicubbeb  to  Evidsnce. 

Upon  demurrer  to  evidence  by  defendant.  If 
the  plaintiff's  evidence  is  sufficient  to  sustain 
his  case,  oral  evidence  of  the  demurrant  conflict- 
ing with  that  of  the  demurree  is  ignored,  and 
the  demurrer  overruled,  unless  the  oral  evidence 
of  the  demurrant  be  so  clearly  preponderant 
over  that  of  the  demurree  that  a  verdict  for  the 
demurree  would  be  set  aside. 

[Ed.  Note.— For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  H  354r-35e.f 

2.  Death— Wrongful  Act— Damages. 

In  an  action  in  behalf  of  a  father  for 
killinfiT  his  son  by  wrongful  act  or  negligence^ 
the  jury  is  not  confined  to  compensative  dama- 
ges for  mere  pecuniary  injury,  but  may  con- 
sider the  sorrow,  the  mental  distress,  and  be- 
reavement of  the  father. 

[Ed   Note. — For  cases  in  point,  see  voL  15. 
Cent  Dig.  Death,  S  118.] 

8.  Railroads— In JUBY  to  Person  on  Track 
--Signals. 
When  the  trainmen  see  a  person  walking 
on  a  railroad  tracks  they  must  give  him  an 


alarm  signal  at  such  distance  before  reachiflc 
him  as  will  enable  him  to  hear  It  and  get  off 
the  track.  Until  such  alarm  Is  given,  they  can- 
not act  on  the  assumption  that  he  will  get  oO. 
the  track. 
(Syllabus  by  the  Court) 

Error'  to  Circuit  Court,  Wayne  County. 

Action  by  John  Kelley  against  the  Ohio 
River  Railroad  Company.  Judgment  for 
plaintlflT,  and  defendant  brings  error.  Af- 
firmed. 

Vinson  &  Thompson,  for  plaintiff  In  error. 
Marcum,  Marcum  &  Shepherd  and  W.  W. 
Marcum,  for  defendant  In  error. 

BRANNON.  P.  This  la  an  action  by  John 
Kelley,  as  administrator  of  James  Kelley, 
against  the  Ohio  River  Railroad  Company  to 
recover  damages  for  killing  James  Kelley  by 
running  a  passenger  train  against  him.  The 
defendant  entered  a  demurrer  to  the  evi- 
dence, and  upon  It  the  court  rendered  Judg- 
ment against  the  defendant  for  $5,000«  the 
damages  assessed  by  a  lury.  James  Kelley 
and  one  O'Conner  were  walking  alons  the 
railroad  track,  using  It  for  a  footway,  and 
were  struck  by  a  passenger  train  running  at 
the  speed  of  35  or  40  miles  an  hour,  and 
both  were  killed.  The  case  does  not  involve 
the  question  of  the  liability  of  a  railroad 
company  for  failure  to  keep  a  lookout  for 
persons  on  Its  tracks;  for  It  is  without  ques- 
tion that  the  trainmen  could  see  Kelley  and 
0*Conner  on  the  July  day  on  a  stralglit  track 
for  more  than  half  a  mile,  and  did  see  them 
for  a  long  distance  before  they  were  struck. 
The  single  question  Is  a  question  of  fact; 
that  Is,  whether  the  trainmen,  after  discover- 
ing Kelley  and  O'Conner  on  the  tracks  were 
guilty  of  negligence  In  falling  to  sound  an 
alarm  at  the  proper  distance  before  striking 
them. 

It  Is  undeniable  law  that  one  walking 
upon  a  railroad  track,  using  It  as  a  footway. 
Is  a  trespasser,  and  in  that  very  act  la  goilty 
of  great  negligence.  Splcer  v.  Railroad  Go., 
84  W.  Va.  514,  12  S.  E.  558,  11  L.  R.  A.  885. 
But  whilst  such  is  the  law.  It  Is  also  settled 
law  that  after  the  trainmen  have  discovered 
one  so  walking  upon  the  track  they  owe  to 
him  a  duty  under  the  law.  They  cannot 
injure  him  by  willful  or  gross  or  wanton 
negligence.  Splcer  v.  Railroad  Co.,  84  W. 
Va.  514. 12  S.  B.  553, 11  L.  R.  A.  885.  What- 
ever be  the  duty  of  a  railroad  company's 
agent  to  keep  a  lookout  to  discover  persons 
on  the  track,  certain  it  is  that  when  the  train- 
men have  discovered  a  human  being  on  the 
track,  and  in  danger,  they  must  give  him 
warning  of  the  train's  approach,  such  a  warn- 
ing, by  whistle  or  bell,  at  such  a  distance, 
before  reaching  the  trespasser,  that  he  'will 
be  able  to  hear,  take  a  thought  for  his  safe- 
ty, and  get  off  the  track.  Common  humanity' 
demands  this.  True  he  is  a  trespasser  and 
In  the  wrong;  but,  though  every  man  who  naes 
the  railroad  track  as  a  footway  is  commlttlug 
a  trespass  has  placed  himself  within  ^bm 
precinct  of  danger  where  he  has  no  right  to 
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be,  and  la  guilty  of  groaa  negligence,  yet 
people  do  walk  upon  railroad  tracks,  and  the 
law,  from  sheer  necesaity,  baa  establisbed  the 
rule,  applicable  not  only  to  railroads,  but 
generally  applicable,  that  it  is  the  duty  of 
one  from  whom  the  injury  comes  tliat  he 
shall,  when  he  sees  a  man  in  danger,  use 
reasonable  care,  take  reasonable  steps,  rea- 
sonable under  the  circumstances  of  the  par^ 
ticular  case,  to  saye  the  man  in  danger.  He 
cannot  punish  the  trespasser  for  his  wrong. 
It  is  a  condition,  not  a  theory.  He  cannot 
thus  himself  be  guilty  of  a  great  wrong.  He 
must  help  his  perishing  brother  by  doing 
what  he  reasonably  can  to  warn  and  save 
him.  These  men  were  absent-minded  in 
conversation.  Some  become  listless  and  al>- 
8tra«:ted  in  mind.  They  are  entitled  to  warn- 
ing. At  any  rate,  so  the  law  is.  Under 
this  principle  it  is  the  duty  of  a  railroad 
company,  it  was  the  duty  of  the  defendant  in 
th|8  case,  to  blow  an  alarm  with  its  loco- 
motive at  a  point  far  enough  from  Kelley  to 
reach  his  ears,  allowing  him  to  realize  his 
danger,  and  take  steps  to  save  himself  from 
the  rushing  deadly  locomotive.  Raines  v. 
Railroad,  39  W.  Va.  60,  19  S.  B.  665,  24  L. 
R.  A.  226;  Teel  v.  Railroad,  49  W.  Va.  85, 
38  S.  EX.  618;  Ray  v.  C.  &  O.  Ry.  Ck>.,  67  W. 

Va. ,  50  S.  B.  413;  3  Elliot  on  Railroad,  §§ 

1253-1257.  In  that  late  great  work,  Thomp- 
son's Ck>mmentaries  on  Negligence  (volimie 
1,  f  238),  we  find  this :  •The  courts  are  almost 
universally  agreed  that,  notwithstanding  the 
fact  that  the  plaintiff  or  the  person  injured 
has  been  guilty  of  some  negligence  in  ex- 
posing his  person  or  property  to  an  Injury 
at  the  hands  of  the  defendant,  yet,  if  the  de- 
fendant discovered  the  exposed  situation 
of  the  person  or  the  property  in  time,  by 
the  exercise  of  ordinary  or  reasonable  care 
after  so  discovering  it,  to  have  avoided  In- 
juring it,  and  nevertheless  failed  to  do  so,  the 
contributory  negligence  of  the  plaintiff  or  of 
the  person  injured  does  not  bar  a  recovery  of 
damages  from  the  defendant  The  rule  is 
aptly  illustrated  by  taking  the  case  where 
a  person  negligently  walks  upon  a  railroad 
track,  and  fails  to  keep  out  of  the  way  of  a 
passing  train.  If  the  engineer,  after  noticing 
his  exposed  situation,  fails  to  stop  his  engine, 
or  give  the  proper  signals,  or  otherwise  act 
willfully  and  recklessly,  in  consequence  of 
which  the  person  is  killed  or  injured,  the 
company  shall  be  liable  to  pay  damages." 

These  unfortunate  men  were  on  the  rail- 
road track,  seen  by  the  engineer  and  fire- 
man, as  they  themselves  say,  for  a  very  con- 
siderable distance  before  they  were  struck, 
in  open  daylight.  They  say  that,  when  the 
train  struck  the  straight  track,  they  saw  the 
men.  They  saw  them  before  blowing  a  cross- 
ing signal,  at  least  1,000  feet  before  the  men 
were  struck.  Furthermore,  the  engineer 
swore  that,  after  blowing  the  whistle,  he 
saw  that  the  men  were  making  no  effort  to 
get  off  the  track.    The  facts  fully  establish 


beyond  dispute  that  the  trainmen  saw  these 
men,  and  saw,  and  had  occasion  to  realize, 
plain  reason  to  realize,  that  they  were  In  im- 
minent danger,  and  did  realize  it  Everybody 
must  know  that  an  engineer  who  sees  two  men 
walking  in  front  of  his  engine,  flying  at  the 
rate  of  40  miles  an  hour,  only  a  few  feet 
away,  sees  that  they  are  in  imminent  dan- 
ger. True  the  engineer  way  assume  that  the 
tresspasser  will  get  off  the  track ;  but  when 
he  sees  for  several  hundred  feet  that  he 
makes  no  effort  to  get  off  the  track,  it  must 
inevitably  arouse  a  reasonable  apprehension 
that  the  man  does  not  realize  his  danger, 
and  that  the  case  calls  for  prompt  alarm 
signals.  If  it  be  true,  as  the  engineer  says, 
that  he  blew  a  crossing  signal  1,000  feet 
away  from  the  men,  the  very  fact  and  the 
fact  that  the  men  still  kept  walking  the  track 
were  enough  to  tell  the  engineer  that  the 
men  were  listless,  and  to  watch  them  close- 
ly, and  to  alarm  them  at  the  proper  point 
But  the  engineer  and  fireman  let  these  men 
walk  on,  according  to  the  plaintiff's  evidence, 
without  any  sound  of  alarm  until  the  mo- 
ment before  the  engine  struck  them  and 
hurled  then  into  eternity.  Three  witnesses 
awear  pointedly  that  they  heard  no  whistle 
at  the  crossing  even.  Three  witnesses  swear 
that  the  locomotive  gave  two  toots  for  alarm, 
but  did  not  do  so  until  just  as  the  engine 
struck  the  men.  One  of  the  witnesses  says 
it  struck  them  just  as  the  second  toot  was 
sounded.  If  this  be  so,  if  this  is  a  fact,  then 
the  liability  of  the  company  la  infallibly  fixed 
under  the  law  of  the  land,  and  really  here 
the  case  ends.  Remember  that  we  are  upon 
a  demurrer  to  the  evidence,  and  under  prin- 
ciples applicable  to  a  demurrer  to  the  evi- 
dence we  cannot  get  away  from  accepting  as 
a  fact  that  no  kind  of  alarm  signal  was  given 
until  just  as  the  locomotive  struck  Kelley 
and  O'Connor.  There  is  conflicting  evidence, 
or  conflicting  in  tendency  and  effect  disput- 
ing the  theory  that  no  alarm  was  given  until 
just  as  the  engine  struck  the  men.  Two  wit- 
nesses say  that  the  train  was  nearly  op- 
posite the  residence  of  Bowe,  that  the  engine 
had  passed  the  house,  but  that  some  of  its 
cars  were  opposite  it  when  the  alarm  was 
sounded,  and  Bowe  measured  fcom  the  point 
where  the  train  was  when  it  gave  the  alarm 
to  the  point  where  it  struck  Kelley  and 
O'Connor,  and  found  it  to  be  345  feet.  Now, 
can  Bowe  be  certain  as  to  the  point  at  which 
the  train  was?  The  train  was  flying.  Is 
this  evidence  as  certain  as  that  of  the  three 
men  wno  saw  the  men  struck  and  heard 
the  whistle  at  the  same  time?  One  of  these 
three  witnesses,  when  cross-examined,  was 
asked  if  he  had  an  idea  how  far  the  engine 
was  from  the  man  when  it  blew  the  flrst 
whistle,  and  answered  that  he  did  not  know. 
When  asked  if  it  was  as  much  as  100  yards, 
he  said  he  did  not  know.  This  somewhat 
weakens  his  evidenQs;  but  the  fact  remains 
that  he  said:  "She  whistled  twice  about 
the  time  she  hit  them."    Besides,  two  other 
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men  swear  the  same  thing.  He  was  a  boy 
13  years  of  age,  and  we  all  know  that  under 
cross-examination  children  are  not  always 
consistent  in  all  their  statements.  It  is  said 
that  Howe's  measurement  of  the  distance 
was  with  a  tape  line,  whereas  the  three  wit- 
nesses who  said  that  the  whistles  were  Just 
as  the  men  were  struck  merely  guessed  dis- 
tance with  the  eye.  There  was  no  distance 
for  them  to  measure,  because  they  say  point- 
edly that  the  train  struck  the  men  just  as 
it  whistled  two  short  toots,  one  after  anoth- 
er. The  engineer  and  fireman  say  that  they 
discovered  that  the  men  were  making  no  ef- 
fort to  get  off  the  track  about  the  train's 
length  before  the  men  were  struck,  and  that 
the  alarms  were  given  that  distance  before 
the  men  were  struck ;  that  is,  320  feet  Now, 
these  versions  conflict  upon  a  most  material 
controlling  point;  that  is,  as  to  where  the 
train  was,  with  reference  to  Kelley  and 
O'Conner,  when  the  alarm  was  blown?  What 
must  the  court  do  under  a  demurrer  to  evi- 
dence? Can  it  reject  as  mistaken  or  untrue 
the  definite  statements  of  three  witnesses 
that  no  alarm  was  given  until  just  as  the 
men  were  struck,  and  accept  as  correct  and 
true  the  adverse  evidence?  That  adverse 
evidence  may  be  the  truth.  It  may  be  that 
injustice  Is  done  in  this  case. 

After  patient  examination  by  the  court  of 
this  case,  we  feel  some  reluctance  in  ren- 
dering the  judgment  which  we  render.  It 
may  do  injustice,  but  we  feel  that  we  cannot, 
under  principles  governing  demurrers  to  evi- 
dence, throw  away  the  case  plainly  made  by 
the  plaintiff's  evidence,  and  take  that  made 
by  the  defendant's.  The  law  forbids  this. 
We  cannot  say  that  there  Is  a  decided,  plain 
preponderance  of  evidence  in  behalf  of  the 
defendant  Neither  in  number  nor  weight  is 
there  preponderance  for  the  defendant  Two 
witnesses  swear  that  the  train  was  320  feet 
from  the  men  when  the  whistle  was  blown. 
Three  witnesses  fiatly  deny  this.  We  have 
no  reason  to  say  that  those  three  are  false. 
The  evidence  of  the  two  witnesses  who  say 
that  the  engine  had  just  passed  Howe's  house 
has  not  that  degree  of  certainty  as  to  just 
where  it  was  to  enable  us  to  say  that  it  was 
distant  from  Kelley  and  O'Conner.  They 
might  be  mistaken  as  to  the  exact  place  of 
the  engine.  Our  cases  relative  to  the  treat- 
ment of  demurrers  to  evidence  say  that  when 
the  evidence  of  the  two  sides  directly  or  in 
effect  confiicts  the  oral  evidence  of  the  demur- 
rant confilcting  with  that  of  the  demurree 
is  disregarded,  and  the  evidence  of  the  demur- 
ree Is  held  to  prove  all  that  it  can  be  fairly 
be  regarded  as  proving,  and  the  demurrer  la 
decided  against  the  demurrant  unless  the 
evidence  of  the  demurrant  clearly  and  de- 
cidedly preponderates  against  the  demurree's 
case,  or  his  case  Is  without  sufficient  evidence 
to  sustain  it  Still,  if  the  preponderance  in 
favor  of  the  demurrant  is  so  clear  and  de- 
cided that  the  court  ought  to  set  aside  a 


verdict  against  him,  his  demurrer  ought  to 
be  sustained.  Hut  the  demurrant  by  his 
demurrer  takes  the  case  from  the  jury,  and, 
if  the  evidence  is  such  that  a  verdict  for  the 
demurree  would  stand,  the  demurrer  to  the 
evidence  must  be  overruled.  To  sustain  the 
demurrer  the  evidence  must  plainly  pre- 
ponderate, decidedly  preponderate,  not  be 
merely  doubtful,  so  that  different  persons 
might  come  to  different  conclusions.  Bar- 
rett V.  Coal  Co.,  55  W.  Va.  395,  47  S.  B.  154; 
Mannon  v.  Railroad,  56  W.  Va.  554,  49  S.  B 
450;  Shaver  v.  Edgell,  48  W.  Va.  502,  37  S 
B.  664;  Gunn  v.  Railroad,  42  W.  Va.  681, 
26  S.  B.  546,  36  L.  R.  A.  575.  Now,  sup- 
pose there  had  been  no  demurrer  to  evidence, 
and  the  jury  had  found  for  the  plaintiff: 
could  we  set  it  aside,  if  we  followed  old 
and  well-settled  principles  governing  motions 
for  new  trial  under  confilcting  evidence? 
We  could  not  do  so.  That  Is  the  test  As 
the  party  takes  from  his  advei^sary  the  right 
to  lay  his  evidence  before  a  jury,  should  his 
adversary  not  have  right  to  have  It  weighed 
as  it  would  be  after  verdict?  We  are  bound 
to  sustain  the  circuit  court  in  Its  judgment 
on  demurrer  to  evidence.  We  cannot  escape 
from  it  The  engineer  and  fireman  say  that 
Grossing  signals  were  blown  for  a  road  1,000 
feet  away.  This  is  claimed  to  be  a  com- 
pliance with  all  the  duty  of  the  defendant 
There  are  several  answers  why  it  was  not 
It  was  not  that  short  sharp  distress  whistle 
for  alarm.  Again,  aft»  that  whistle,  the 
engineer  says  he  noticed  that  the  men  were 
not  going  to  get  off  the  track.  This  called 
for  an  alarm  whistle.  Anyhow,  the  fact  that 
the  men  still  kept  on  the  track  called  for  the 
alarm  whistle. 

The  defendant  complains  of  the  refusal  of 
Instructions.  One  was  that  if  the  plaintiff 
failed  to  show  that  he  had  suffered  any  pe- 
cuniary or  actual  loss  by  the  death  of  his  son, 
and  that  he  received  nothing  for  his  labor, 
and  was  not  dependent  upon  him,  only  nomi- 
nal damages  should  be  found.  Code  1899,  c. 
103,  §§  5,  6,  gives  an  action  for  death  in 
case  of  wrong  to  the  administrator  of  the 
decedent  for  the  benefit  of  his  kin,  wherever 
he  would  himself  be  entitled  to  recover  dam- 
ages, if  death  had  not  ensued.  Can  it  be 
thought  that  the  statute  contemplates  only 
one  cent  damages?  The  deceased  was  37 
years  of  age,  in  good  health,  unmarried.  His 
father,  his  sole  distributee,  to  whom  the  dam- 
ages go  under  the  statute,  was  75  years  of  age, 
and  might  the  next  week  after  his  son's  death 
be  stricken  with  Infirmity  and  disability  to 
labor.  Also,  he  was  bereaved  of  his  son,  and 
cast  into  sorrow,  gloom,  and  dlsconsolatlon 
of  soul.  Can  it  be  supposed  for  a  moment 
that  although  the  old  father  was  still  able 
to  labor  for  self-support  he  would  continue  so, 
and  that  the  Legislature  intended  to  give  him 
only  one  cent  damages?  We  cannot  realize 
that  the  statute  designed  only  nominal  dam- 
ages In  such  a  case.    Moreover,  the  statute 
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expressly  says  that  'In  every  such  action  the 
Jury  may  give  such  damages  as  they  shall 
deem  fair  and  just,  not  exceeding  $10,000,  and 
the  amount  so  recovered  shall  not  be  subject 
to  any  debts  or  liabilities  of  the  deceased.** 
This  does  not  make  the  recovery  dependent  on 
the  fact  that  the  person  should  be  dependent 
on  the  deceased.  No  such  exception  Is  incor- 
porated in  the  statute,  and  the  very  fact  that 
the  recovery  is  not  liable  to  the  debts  of  the 
dead  man  shows  that  it  was  designed  for  the 
comfort  and  support  of  the  next  of' kin,  not 
merely  in  his  condition  to-day,  but  for  his 
future  need.  Searle  v.  Railway,  82  W.  Va. 
370,  9  S.  E.  248;  8  Am.  &  Eng.  Ency.  L.  (2d 
Ed.)  923. 

Another  instruction  refused  told  the  Jury 
that  they  could  not  consider  sorrow,  grief,  and 
sejitlmental  feelings  that  the  father  may  have 
felt,  occasioned  by  the  death  of  his  son,  un- 
accompanied by  any  pecuniary  loss,  actual  or 
prospective.  The  statute  makes  no  such  lim- 
itation. We  think  the  Jury  had  the  right  to 
consider  these  matters,  because  they  enter 
into  the  loss,  and  because  the  statute  gives 
unlimited  discretion  as  to  the  amount  of  the 
damages  to  the  Jury  within  the  limit  of 
$10,000.  The  statute  gives  to  those  closely  re- 
lated to  the  person  killed  by  tort  a  recovery, 
and  we  do  not  see  why  the  Jury  may  not 
consider  the  father's  grief,  bereavement,  and 
anguish  of  soul  under  the  loss  of  his  son  in 
his  old  age.  Much  law  will  be  found  In  the 
books  saying  that  the  Jury  cannot  consider 
mental  suffering  and  sorrow  tn  fixing  dam- 
ages ;  but  the  most  of  the  decisions  propound- 
ing this  doctrine  are  based  on  statutes  which 
limit  the  damages  with  reference  to  ''pe- 
cuniary injury."  The  Virginia  statute  does 
not  contain  those  words,  but  says  that  "the 
Jury  may  award  such  damages  as  to  it  may 
seem  fair  and  Just"  Three  times  has  the 
Supreme  Court  of  Virginia  decided  that  the 
recovery  It  not  limited  to  pecuniary  or  merely 
compensatory  damages,  but  that  they  may 
be  punitive  or  exemplary,  expressly  holding 
that  mental  anguish  and  sorrow  of  the  be- 
reaved father  may  be  taken  into  consideration 
by  the  Jury  in  fixing  the  amount  of  their 
verdict,  and  the  damages  may  be  givefi  for 
solatium,  solace,  consolation.  Matthews  v. 
Warner's  Adm'r,  29  Grat.  570,  26  Am.  Rep.  396; 
B.  &  O.  Railroad  Co.  v.  Noell's  Adm'r,  S2  Grat 
394;  Anderson  v.  Hygeia  Hotel,  92  Va.  692, 
24  S.  B.  269.  This  court  has  explicitly  ap- 
proved the  construction  of  that  act  as  given 
by  the  Virginia  court  holding  that  the  dam- 
ages are  not  limited  to  pecuniary  or  compen- 
sative damages,  but  may  be  punitive  or  ex- 
emplary. Turner  v.  Railroad,  40  W.  Va.  676, 
22  S.  B.  83;  Thomas  v.  Electrical  Co.,  64 
W.  Va.  395,  46  S.  B.  217.  Now,  if  damages 
may  be  exemplary  under  these  decisions,  why 
cannot  the  mental  distress  of  the  bereaved 
father  be  considered?  It  enters  into  punitive 
damages.  The  Virginia  court  departs  from 
many  other  dedsiona  in  other  states  because 


their  statutes,  either  expressly  or  by  con- 
struction, were  limited  to  **pecunlary  injury," 
whereas  the  Virginia  statute  was  not  But 
this  is  not  alL  The  case  is  clearer  In  West 
Virginia  still.  And  why?  Because  our  first 
act  giving  action  for  death  caused  by  wrong- 
ful act  expressly  limited  the  Jury  to  damages 
••with  reference  to  the  pecuniary  Injury  re- 
sulting from  such  death.*'  So  it  reads  in  Acts 
1863,  p.  113,  c.  98.  But  when  the  Legislature 
made  Code  1868,  c.  103,  S  6,  it  left  out  those 
words  and  broadly  declared  that  'In  every 
such  action  the  Jury  shall  give  such  damages 
as  they  shall  deem  fair  and  Just,  not  exceed- 
ing five  thousand  dollars,"  and  in  re-enacting 
section  6,  by  chapter  105,  p.  809,  Acts  1882, 
it  reads,  "In  every  such  action  the  Jury  may 
give  such  damages  as  they  shall  deem  fair 
and  Just  not  exceeding  ten  thousand  dollars," 
still  leaving  out  the  provision  that  the  dam- 
ages should  be  limited  to  ''pecuniary  injury." 
Now,  this  change  from  the  acts  of  1863,  in 
this  material  feature,  clearly  means  some- 
thing. We  are  bound  to  take  the  act  as  it 
reads.  We  are  bound  to  strike  out  the  words 
"with  reference  to  the  pecuniary  injury," 
because  the  Legislature  has  twice  approved 
the  change  from  the  act  of  1863  by  leaving 
those  words  out  This  ought  to  be  the  con- 
struction of  the  act,  or  else  the  willful  mur- 
derer will  pay  only  uncertain  compensatory 
damages,  which  will  not  atone  for  the  grief 
and  anguish  of  the  bereaved  mother  and  fa- 
ther. His  money  ought  to  pay  for  their  con- 
solation, as  far  as  money  can  give  consolation. 
Why  shall  he  not  do  so  when  he  has  brought 
the  gray  hairs  of  a  father  or  mother  in  sorrow 
to  the  grave?  He  has  caused  the  grievous  loss 
from  which  heart  or  soul  suffers  more  than 
from  pecuniary  loss. 

A  third  instruction  was  refused.  It  says 
that  in  fixing  damages  the  Jury  should  not  fix 
punitive  or  exemplary  damages,  but  must  be 
limited  to  such  as  would  compensate  the 
father  for  actual  loss  sustained  by  reason  of 
the  death  of  his  son.  We  think  this  instruc- 
tion was  properly  rejected  under  principles 
stated  in  Turner  v.  Railroad,  40  W.  Va.  675, 
22  S.  E.  83,  and  Thomas  v.  Electrical  Co.,  54 
W.  Va.  395,  46  S.  B.  217.  It  is  useless  to  re- 
discuss  the  subject  of  the  discretion  of  the 
Jury  uDder  said  act 

For  these  reasons,  we  affirm  the  Judgment 

On  Rehearing. 

BRANNON,  J.  A  petition  for  rrfiearing  as- 
serts that  In  the  decision  announced  in  the 
above  opinion  we  have  run  counter  to  the  cases 
of  Raines  v.  Railroad,  39  W.  Va.  50,  19  8.  E. 
565,  24  L.  R  A.  226,  and  Teel  v.  Railroad,  49 
W.  Va.  85,  38  S.  E.  518.  We  do  not  so  see 
It  Plainly  the  Raines  Case  says  that,  "If 
those  running  a  train  discover  a  trespasser 
in  immediate  danger,  they  must  use  all  rea- 
sonable exertions  to  avoid  inflicting  injury; 
otherwise,  the  company  will  be  liable." 
The  argument  for  the  company  in  this  case 
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is  that  the  en^i^neer  had  the  right  to  assnme 
that  the  trespasser  would  get  off  the  track. 
So  he  may,  so  far  as  not  to  require  him,  after 
alarm  signal,  to  stop  the  train  or  lessen 
speed ;  but  he  cannot  so  assume  as  to  dispense 
with  such  warning.  After  discovery  he  must 
give  the  track  walker  the  benefit  or  chance 
of  a  warning.  The  Raines  Case  says  that 
the  trainmen,  "having  given  such  signals 
as  are  required,  have  a  right  to  act  on  the 
presumption  that  such  person  will  step  aside 
In  time  to  remove  himself  from  danger.'* 
This  pointedly  demands  the  signal  before 
the  right  to  act  on  that  presumption  begins. 
The  law  cited  in  the  two  opinions  in  the 
Raines  Oase  shows  this.  Thompson,  Com. 
on  Negligence,  vol.  2,  8  1736,  says  that  "after 
having  given  sufficient  warning  by  whistle 
or  bell  he  [the  engineer]  has  a  right  to  act 
on  the  assumption  that  the  trespasser  will 
quit  the  track."  Who  can  dispute  that  the 
decisions  demand  that  warning  after  dis- 
covery? The  very  fact  that  the  law  demands 
such  warning  denies  that  It  can  be  dispensed 
with  on  the  theory  that  the  engineer  may 
assume  that  the  track  walker  will  get  off  the 
track.  Why  call  for  warning,  If  this  U 
not  so?  The  Teel  Oase  supports  our  decision. 
It  says  that  the  engineer  who  discovers  a 
person  on  the  track  Is  not  bound  to  stop  the 
train,  unless  he  sees  that  the  person  Is  help- 
less; '"but  the  engineer's  only  duty  toward 
such  obstructor  Is  to  give  the  alarm  signals 
necessary  to  warn  a  person  of  sound  mind 
and  good  hearing  In  time  to  allow  such  per- 
son to  vacate  the  right  of  way."  Now,  what 
do  we  say  in  the  above  opinion  contrary 
to  these  cases? 

Complaint  Is  made  against  the  above  opin- 
ion that  It  calls  for  a  warning  "at  such  a 
distance  before  reaching  the  trespasser  that 
he  will  be  able  to  hear,  take  a  thought  for 
his  safety,  and  get  off  the  tra(±."  Of  what 
use  would  the  warning  be  unless  it  gives  time 
to  "take  a  thought"  for  safety?  It  must  be 
In  time  to  reach  the  mind.  "If  the  engineer 
sees  the  trespasser  and  waits  until  the  warn- 
ing by  whistle  will  do  no  good,  when  by 
whistling  sooner  he  could  have  enabled  him 
to  escape,  the  company  Is  liable."  Lake  Shore 
V.  Bodemer  (111.)  29  N.  B.  692,  32  Am.  St 
Rep.  218.  It  is  said  that  the  Raines  Case 
accepted  station  and  crossing  signals  500 
feet  away  from  the  person  as  a  sufficient 
signal.  The  fact  was  only  mentioned.  There 
were  alarm  whistles.  Even  if  we  say  that 
the  station  whistle  was  held  enough,  It  does 
not  follow  that  a  whistle  1,000  feet  away 
would  be  the  same  as  one  500  feet  away.  It  Is 
said  that  the  Raines  Case  held  an  alarm  20 
feet  off  sufficient.  It  must  be  admitted  that 
was  close;  but  the  court  said  it  was  20  to 
30  feet  In  that  case  the  train  was  going  15 
miles  an  hour;  in  this  40  miles.  That 
would  call  for  a  distance  of  50  feet  In  this 
case.  But  why  so  measure,  when  three  wit- 
nesses say  that  there  was  no  alarm  until  Just 
as  the  engine  struck  Kell^T 
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(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  7,   1906.) 

1.  Acnow— Commencement. 

It  is  well  settled  in  this  state  that  the  date 
of  the  original  summons  is  the  date  of  the 
commencement  of  a  suit  or  action. 

[Ed.  Note. — For  cases  in  point,  see  voL  1, 
Cent  Dig.  Action,  §§  725-734.] 

2.  Process—Alias  Summons. 

In  case  a  summons  is  returned  not  ex- 
ecuted, an  alias  writ  may  Issue ;  and  if  that  be 
similarly  returned  it  may  be  followed  by  fur- 
ther writs  until  service  is  made  upon  the  defend- 
ant 

3.  Same— Issue  or  Alias  Summons— Effect. 

An  alias  or  pluries  writ  or  summons,  regu- 
larly Issued,  Is  the  continuation  of  an  original 
valid  process,  and  not  the  inception  of  a  new 
suit  or  action. 

4.  Abatement— Nonresident  Defendant. 

In  order  that  a  suit  or  action  may  abate 
under  the  provisions  of  section  8,  c  125,  Code 
1899,  the  return  on  the  writ  most  show  that  the 
defendant  is  a  nonresident.  The  fact  alone, 
that  he  is  "Not  found"  is  not  sufficient  to  abate 
the  suit  or  action. 

5.  Dismissal  —  Failubb  to  File  Declaba- 
tion. 

A  suit  or  action  may  not  be  dismissed  at 
rules  in  the  office  bv  the  clerk  for  want  of 
declaration,  where  the  process  has  not  been 
executed,  unless  defendant  appears  and  enters 
a  rule  for  bill  or  declaration. 
(S.  Same. 

Where  the  original  summons  has  been  r^o- 
larly  returned  by  the  sheriff  "Not  found,"  and 
alias  writs  have  thereafter  issued  and  been 
likewise  returned,  and  continuances  have  been 
entered  at  rules  by  the  clerk  regularly  each 
month  until  the  declaration  is  filed,  the  suit 
or  action  does  not  abate. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Wood  County. 

Action  by  the  United  States  Oil  A  Gas 
Well  Supply  Company  against  J.  A.  Oartlan 
and  others.  Judgment  for  defendants,  plain- 
tiff  brings  error.    Reversed. 

Rehearing  denied  January  9, 1906^ 

B.  McSweeney»  Chas.  A.  Smith,  and  Dave 
D.  Johnson,  for  plaintiff  In  error.  Van 
Winkle  &  Ambler  and  A.  O.  Patton,  for  de- 
fendants In  error. 

McWHORTER,  J.  On  December  81,  1908, 
United  States  Oil  &  Gas  Well  Supply  Com- 
pany sued  out  of  the  circuit  clerk's  office  of 
Wood  county  Its  summons  against  J.  A.  Gart- 
lan  and  W.  H.  Ahner  returnable  to  January 
rules,  1904,  to  answer  plaintiflT  of  a  plea  of 
trespass  on  the  case  In  assumpsit  damages 
$10,000,  which  writ  was  returned  by  the 
sheriff  of  Wood  county,  ••Not  found.**  On 
the  9th  day  of  January,  an  alias  summons 
was  Issued  returnable  to  February  rules, 
which  was  returned  by  said  sheriff,  "Not 
found  In  my  ballawick."  On  the  23d  day  of 
February,  1904,  still  another  summons  was 
Issued  returnable  to  April  rules  and  likewise 
returned,  **Not  found  In  my  ballawlck."  On 
the  25th  day  of  February  the  plaintiff  filed 
In  the  said  clerk's  office  an  affidavit  of  Henry 
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M.  Miller,  secretary  of  the  plaintiff  company, 
for  an  attachment  against  the  said  defend- 
ants and  on  the  27th  day  of  Fehrnary  the 
clerk  of  said  court  issued  an  order  of  at- 
tachment against  said  defendants,  which  or- 
der was  sent  to  the  sheriffs  of  Wood,  Marion, 
and  Wetzel  counties,  respectively,  to  be 
served  on  South  Penn  Oil  Company  and 
Thomas  Gartlan  who  had  been  designated 
by  the  plaintiff  as  being  indebted  to  or  hav- 
ing in  their  possession  the  effects  of  the  de- 
fendants requiring  them  to  answer  said  gar- 
nishment in  the  circuit  court  of  Wood  county, 
and  on  the  29th  of  March,  1904,  the  plaintiff 
gave  bond  in  the  penalty  of  $15,000  when  the 
sheriff  of  Wetzel  county  was  directed  to  take 
possession  of  the  personal  property  which 
had  been  by  him  levied  upon  in  his  county, 
which  he  did.  And  at  the  March  term,  1904, 
of  the  circuit  court  of  Wood  county  the  at- 
tachments were  docketed  on  motion  of  plain- 
tiff. On  the  22d  of  March,  the  South  Penn 
Oil  Company  tendered  and  filed  its  answer 
as  garnishee.  On  the  26th  day  of  March, 
1904,  A.  G.  Patton  appeared  for  defendants 
solely  for  that  purpose,  and  moved  the  court 
to  quash  plaintiff's  affidavit  for  attachment, 
of  which  the  court  took  time  to  consider  and 
on  the  ISth  of  April,  the  court  overruled  the 
motion  to  quash,  to  which  ruling  of  the 
cofurt  defendants  excepted. 

At  the  May  rules,  1904,  plaintiff  filed  an 
affidavit  for  an  order  of  publication  under 
the  provisions  of  section  8,  c.  124,  Obde  1899, 
in  case  of  process  having  been  twice  returned* 
not  found  against  the  defendant  In  the  county 
in  which  he  resides,  which  order  of  publica- 
tion was  duly  published  and  posted;  the 
clerk  of  the  court  at  each  of  the  subsequent 
rules  entered  an  order  continuing  for  dec- 
laration until  the  November  rules,  1904,  when 
the  declaration  was  filed.  On  the  21st  of 
November,  1904,  the  defendant  W.  H.  Ahner 
by  his  attorney  appeared  "for  the  following 
purpose  only,  and  not  otherwise,  and  moved 
the  court  to  dismiss  the  attachment  docketed 
in  this  cause  at  a  former  term,  on  the  ground 
that  the  same  was  not  issued  in  a  pending 
suit  and  there  is  no  suit  now  pending  to 
support  such  attachment  at  this  tima  And 
the  questions  arising  upon  such  motion  are 
set  down  for  argument"  Which  motion  was 
afterwards  on  the  27th  day  of  December, 
1904,  sustained,  and  the  attachment  thereto- 
fore issued  and  levied  in  the  action  was 
quashed,  released,  and  discharged,  and  judg- 
ment for  costs  rendered  against  the  plaintiff. 
To  the  opinion  of  the  court  in  sustaining  said 
motion  and  dismissing  said  attachment  releas- 
ing the  property  levied  on  and  discharging  the 
garnishee,  the  plaintiff  by  its  counsel  ex- 
cepted. The  plaintiff  obtained  from  this 
court  a  writ  of  error  and  supersedeas  and  says, 
that  the  circuit  court  erred  in  sustaining  the 
motion  to  dismiss  the  attachment  and  in 
dismissing  and  quashing  the  same,  and  in 
releasing  and  discharging  the  levy  made  un- 
der said  attachment  and  rendering  Judgment 


for  costs  against  plaintiff  in  favor  of  defend- 
ant Ahner.  The  defendants,  by  counsel,  as- 
sign as  cross-error,  that  the  court  erred  in 
overruling  defendants*  first  motion,  mad^ 
April  13,  1904,  to  quash  the  attachment 

It  is  contended  by  defendants*  counsel  that 
the  statement  in  the  affidavit  for  attachment 
giving  the  nature  of  plaintiff*s  claim  is  not 
sufficient  The  statement  sho^s  that  the 
first  item  was  a  note  of  $2,000  made  by  the 
defendants  to  the  plaintiff,  that  the  note  was 
not  paid  when  it  became  due  and  payable  by 
the  said  defendants,  and  that  the  same  was 
protested  for  nonpayment  giving  the  amount 
of  the  protest  fees,  and  that  by  reason  there- 
of the  plaintiff  had  suffered  the  loss  of  said 
debt  and  interest  and  was  obliged  to  pay 
said  protest  fees,  and  that  there  was  due 
and  payable  to  plaintiff  from  said  defendants 
the  full  amount  of  said  note  $2,000  with  in- 
terest from  the  2d  day  of  September,  1908, 
and  the  protest  fees;  and  stating  further 
that  the  said  defendants  were  indebted  to 
plaintiff  for  goods,  wares,  and  merchandise, 
sold  and  delivered  by  plaintiff  to  the  defend- 
ants, at  their  request  in  the  sum  of  $5,080.77, 
with  interest  on  said  last-named  sum  from 
May  1,  1903,  and,  "that  the  amount  at  the 
least  which  the  affiant  believes  the  said 
plaintiff  is  Justly  entitled  to  recover  in  the 
above-entitled  action  at  law  instituted  by 
the  said  United  States  Oil  &  Gas  Well  Supply 
Company  against  the  said  J.  A.  Gartlan  and 
W.  H.  Ahner,  is  the  sum  of  seven  thousand 
and  eighty-two  dollars  and  fifteen  cents 
($7,062.15),  together  with  the  interest  on  two 
thousand  and  one  dollars  and  thirty-eight 
cents  ($2,001.39  thereof  from  September  2d, 
1908,  and  interest  on  five  thousand  and  eighty 
dollars  and  seventy-seven  cents  ($5,080.77) 
thereof  from  May  1.  1908.**  It  is  objected 
that  the  affidavit  states  "that  an  itemized 
account  of  plaintiff's  claim  both  for  the 
amount  due  upon  said  promissory  note  and 
said  merchandise  account  will  be  filed  in  the 
above-styled  action,  tbe  same  being  designa- 
ted as  "Exhibit  A,**  with  plaintlTs  declara- 
tion, which  this  affiant  prays  may  be  con- 
sidered and  treated  as  an  exhibit  accompany- 
ing this  affidavit**  is  a  concession  that  the 
affidavit  is  incomplete  and  Insufficient  with- 
out said  exhibit  and  the  same  not  being  filed 
therewith,  the  affidavit  must  fall.  The  affi- 
davit without  the  exhibit  sets  out  sufficiently 
the  nature  of  plaintiff's  claim  to  give  notice 
to  the  defendants  thereof,  and  this  reference 
to  the  exhibit  may  be  treated  as  surplusage. 
The  affidavit  sets  out  two  grounds  as  exist- 
ing for  the  attachment  The  first  is  that  the 
defendants  Gartlan  and  Ahner  had  concealed 
themselves  so  that  a  summons  could  not  be 
served  upon  them,  and  had  avoided  the  serv- 
ice of  process  upon  them  in  said  action  after 
they  had  learned  by  report  publication,  and 
news  items  published  in  the  newspapers  of 
the  dty  of  Parkersburg  of  the  pendency  of 
said  action  at  law,  that  in  consequence  of 
their  avoiding  service  of  process  in  said  ao» 
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tion  plaintiff  had  been  unable  to  obtain  serv- 
ice of  the  summons  upon  the  defendants  in 
said  Wood  county,  that  the  defendants  had 
purposely  kept  away  from  said  Wood  county, 
and  out  of  the  reach  and  sight  of  the  sheriff 
thereof  in  order  to  avoid  the  service  of  sum- 
mons upon  them  by  the  sheriff  and  by  reason 
of  said  defendants  avoiding  service,  absent- 
ing themselves  from  said  county,  and  keep- 
ing out  of  reach  and  sight,  and  away  from 
the  sheriff,  while  in  said  county,  had  avoided 
tiie  service  of  summons  upon  them  by  the 
sheriff  of  said  Wood  county.  It  is  not  stated 
in  this  ground  for  attaclunent  that  said  de- 
fendants were  residents  of  Wood  county,  and 
no  reason  is  given  in  the  affidavit,  what  ob- 
ligation they  or  either  of  them  were  under 
to  be  In  Wood  county  or  why  they  should  at 
any  time  be  found  therein,  nor  is  it  shown 
with  sufficient  particularity  what  they  did  to 
prevent  service  of  process  upon  them  in  said 
action.  It  does  not  even  allege  that  the 
sheriff  made  any  effort  to  find  them,  that  he 
went  to  the  place  or  places  where  they  were 
in  the  habit  of  staying  and  failed  to  find 
them  there,  or  that  he  sought  to  find  them  at 
alL  From  all  that  appears  in  the  affidavit  the 
sheriff,  on  receiving  the  process,  from  hla 
seat  in  his  office  may  have  returned  the  pro- 
cess "Not  found.**  Even  if  residents,  the  de- 
fendants may  have  been  absent  from  the 
county  on  legitimate  business.  No  act  is 
shown  at  Intentional  concealment  or  effort 
to  dodge  the  officer  to  prevent  service.  Sand- 
heger  v.  Hosey,  26  W.  Ya.  221-224;  Delaplain 
V.  Armstrong,  21  W.  Va.  211,  SyL,  point  2. 

The  second  ground  stated  is  that  the  de- 
fendants had  assigned  or  disposed  of  all 
their  property  with  intent  to  defraud  their 
creditors,  and  especially  the  plaintiff,  that 
the  defendants  were  insolvent  and  since  the 
institution  of  said  action  at  law  and  on  or 

about  the day  of  January,  1904,  made 

a  pretended  assignment,  disposition,  or  sale 
of  all  their  drilling  tools  and  also  their  con- 
tracts with  the  South  Penn  Oil  Company, 
for  drilling  oil  wells  in  West  Virginia  to  one 
Thomas  Qartlan;  that  the  said  pretended 
sale,  disposition,  and  assignment,  was  false 
and  fictitious,  without  any  intention  on  de- 
fendants* part  to  sell  such  property  to  said 
Thomas  Qartlan,  but  for  the  purpose  of 
placing  the  same  beyond  the  reach  of  the 
creditors  of  defendants  and  especially  the 
plaintiff,  that  they  had  not  delivered  posses- 
sion to  said  Thomas  Gartlan  of  the  said 
property,  and  that  since  the  said  pretended 
sale  and  assignment  defendants  had  been  and 
still  were  in  possession  of,  using,  and  con- 
trolling said  property,  and  averred  that  the 
said  defendants  since  their  pretended  assign- 
ment had  made  repeated  statements  to  their 
creditors  that  they  intended  to  use,  possess, 
and  occupy  their  said  property  for  the  dril- 
ling of  oil  wells  for  the  South  Penn  Oil  Com- 
pany and  others,  and  especially  to  complete 
their  contracts  for  the  drilling  of  oil  wells 


for  the  said  South  Penn  Oil  Company,  which 
contracts  the  defendants  had  made  a  pre- 
tended disposition  of  to  Thomas  Qartlan,  and 
further  stated  that  Thomas  Qartlan  would 
settle  the  indebtedness  of  defendants;  that 
Thomas  Qartlan  was  a  brother  of  the  said 
J.  A.  Qartlan,  the  defendant,  and  was  also 
a  stockholder  in  and  a  director  of  the  said 
plaintiff  company,  and  at  the  time  of  said 
pretended  assignment  and  disposition  of  said 
property,  had  knowledge  of  defendants'  in- 
solvency, defendants*  indebtedness  to  said 
company,  and  the  pendency  of  said  action  at 
law.  This  distinctly  alleges  a  false  and 
fraudulent  sale  by  the  defendants  of  all  of 
their  property  to  the  brother  of  one  of  the 
defendants  for  the  purpose  of  placing  their 
property  beyond  the  reach  of  their  creditors ; 
that  they  retained  possession  of  the  property 
using  and  controlling  the  same  as  their  own, 
the  pretended  purchaser  having  knowledge  of 
the  insolvency  of  the  defendants,  of  their  in- 
debtedness to  plaintiff  and  of  the  pendency 
of  this  action.  The  material  facts  under  the 
second  ground  for  attachment  are  sufficiently 
set  out  in  the  affidavit 

Was  there  a  suit  pending  at  the  time  the 
Judgment  was  rendered  quashing  and  dismiss- 
ing the  attachment  by  the  court  in  Novem- 
ber, 1904?  "The  process  to  commence  a 
suit,  shall  be  a  writ  commanding  the  officer 
to  whom  it  is  directed,  to  summons  the  de- 
fendant to  answer  the  bill  or  action."  Sec- 
tion 5,  a  124,  Code  1899.  "It  Ib  a  general 
rule,  except  where  it  has  been  otherwise  pro- 
vided by  statute,  that  an  action  is  deemed 
commenced,  so  far  as  the  parties  to  it  are 
concerned,  from  the  time  that  the  writ  or 
summons  is  sued  out**  1  Oyc.  747.  It  is  well 
settled  in  this  state  that  the  date  of  the  orig- 
inal summons  fixes  the  date  of  the  commence- 
ment of  the  suit  or  action.  Ferrell  v.  Ferrell, 
53  W.  Va.  515,  44  S.  E.  187;  Blowpipe  Co.  v. 
Spencer,  46  W.  Va.  590,  38  S.  B.  342;  Lam- 
bert V.  Ensign,  42  W.  Va.  818,  26  S.  E.  431 ; 
Abney  v.  Ohio  Lumber  Co.,  45  W.  Va.  446, 
32  S.  B.  256.  See,  also,  Justis*  Annotations 
to  Code,  756.  And  section  3,  c.  124,  Code 
1899,  provides  for  alias  and  other  proper 
processes  when  the  original  summons  has 
been  returned  not  executed.  And  in  20  Bnc. 
PI.  &  Pr.  1178,  it  is  said:  "When  a  sum- 
mons is  returned  not  executed,  the  plaintiff 
may  have  an  alias  summons  issued,  and  upon 
failure  to  obtain  service  of  the  latter,  pluries 
writs  may  issue  successively  until  the  de- 
fendant is  served.**  And  24  Am.  &  Eng.  Bnc. 
of  Law  (1st  Ed.)  524:  "In  case  a  sunm[ions 
is  returned  not  executed,  an  alias  writ  may 
issue;  and  if  that  be  similarily  returned, 
it  may  be  followed  by  pluries  writs  until 
service  is  made  upon  defendant"  Railroad 
Co.  V.  Brown,  90  Va.  340,  18  S.  B.  276: 
"Where  previous  writs  of  summons  have 
failed  for  ineffectual  service  or  other  ir 
regularities,  plaintiff  is  entitled  to  an  alias 
writ"  1  Bar.  Chan.  Pr.  pp.  251,  252.    -^An 
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aliaa  writ  or  summons  resnilarly  Issued  Is  thei 
continuation  of  an  original  valid  process,  and 
not  the  inception  of  a  new  suit'*  1  Cyc. 
748,  citing  Insurance  Co.  v.  Vaughan,  88  Va, 
832,  14  S.  B.  754,  and  many  other  authorities. 
Defendant  in  error  contends  that  upon  the 
return  of  the  first  sununons  "Not  found" 
the  action  abated  under  section  8»  c.  125, 
Code  1890.  This  could  not  have  been  the  re- 
sult because  the  officer  receiving  the  process 
not  knowing  the  defendants  resided  out  of 
his  county  nor  that  they  resided  out  of  the 
state,  could  not  and  did  not  return  them 
"Nonresidents,"  and  such  return  was  neces- 
sary to  effect  an  abatement  of  the  action 
under  said  section. 

It  is  contended  there  was  no  suit  pending 
because  no  declaration  was  filed  within  three 
months  from  the  issuing  of  the  writ  Section 
6,  c  125,  Code  18d9,  provides  that  the  defend- 
ant may  appear  at  the  rule  day  at  which  the 
summons  is  returnable,  and  enter  a  rule  for 
declaration,  in  case  the  same  is  not  filed,  and 
if  plaintiff  fall  to  file  his  declaration  at  the 
succeeding  rule  day,  or  shall  at  any  time  af- 
ter the  defendant's  appearance  fail  to  prose- 
cute his  suit  he  should  be  nonsuited,  etc 
Section  7  provides  that  "if  three  months 
elapse  after  the  process  is  returned  executed 
aa  to  any  one  or  more  of  the  defendants, 
without  the  declaration  or  bill  being  filed, 
the  clerk  shall  enter  the  suit  dismissed,  al- 
though none  of  the  defendants  may  have 
appeared."  There  is  no  provision  in  the 
statute  for  the  dismissal  of  a  case  for  want 
of  declaration  where  the  process  has  not  been 
executed.  The  clerk  in  the  case  at  bar  en- 
tered his  continuances  at  rules  for  declara- 
tion, from  January  rules,  1904,  for  every 
month  to  November  rules,  when  the  declara- 
tion was  filed.  In  some  states  it  Is  held  that 
an  alias  should  be  tested  at  the  time  of  the 
return  of  the  former  summons,  and  the  same 
to  be  continued  from  term  to  term  until  serv- 
ice is  secured.  It  Is  so  held  in. Tennessee; 
also  in  Kentucky.  In  Slatton  v.  Jonson,  4 
Hayw.  197,  It  is  held  that  "when  process  has 
been  commenced,  it  must  be  pursued  without 
any  chasm,  and  every  subsequent  process  must 
be  dated  on  the  day  of  the  preceding  process." 
So  in  Dougherty  v.  Shown,  1  Heisk.  302.  In 
Parker  v.  Grayson,  1  Nott  &  McC.  171,  it  is 
held  that  "an  alias  ought  to  be  tested  at  the 
return  of  the  original  capias  and  made  re- 
turnable to  the  next  ensuing  term.  A  case 
Is  out  of  court  when  the  proceedings  have 
been  suspended  more  than  a  year"— clearly 
implying  that  there  might  be  a  suspension  of 
less  time  than  a  year.  In  McCIurg  v.  Fryer 
15  Pa.  293,  It  is  held :  "A  summons  in  a  case 
on  a  guaranty  in  writing,  issued  above  four 
years  after  tiie  right  of  action  on  the  guar- 
anty arose,  was  returned  nihil,  and  an  alias 
smnmons  issued  above  five  years  from  the  is- 
suing of  the  first  Held,  that  the  original 
and  alias  were  so  connected  as  to  prevent 


the  running  of  the  statute  of  limitations 
from  the  time  of  the  issuing  of  the  original 
summons."  In  that  case,  at  page  295,  it  is 
said  in  the  opinion :  "The  alias  suit  was  in- 
stituted within  six  years  of  the  first,  that  is 
to  say,  about  five  years  after  the  first  sum- 
mons. The  first  summons  was  not  served; 
the  second  was.  The  second  suit  was  for  the 
same  cause,  was  entitled  an  alias,  and  so 
marked  on  the  record;  and  this,  as  it  has 
been  held,  is  so  connected  and  linked  with 
the  first  as  to  be  a  continuation  or  reitera- 
tion of  the  original,  and  so  indissolubly  con- 
nected as  to  be  one,  and  that,  so  far  as  the 
statute  is  concerned,  it  stops  running  from 
the  institution  of  the  first  process."  Lynn  v. 
McMillen  8  Pen.  &  W.  (Pa.)  170 ;  Schlosser  v. 
Lesher,  1  Dall.  411,  1  L.  Ed.  200.  In  Magaw 
▼.Clark,  6  Watts  (Pa.)  529,  It  is  said:  "To 
save  the  bar  of  the  statute  of  limitations,  the 
plaintiff  may  reply  a  writ  issued  within  six 
years,  but  he  must  show  that  it  has  been  con- 
tinued down  to  the  time  of  declaring.  These 
continuances  are  mere  matters  of  form,  and 
may  be  entered  at  any  time,  Schlosser  v. 
Lesher,  1  Dall.  411,  1  L.  Ed.  200;  United. 
States  ▼.  Parker,  2  Dall.  378»  Fed.  Cas.  No. 
15,992,  1  L.  Ed.  421;  Pennock  v.  Hart,  8 
Serg.  &  R.  880 ;  Jones  v.  Drum,  5  Rawle,  254 ; 
2  Salk.  240,  provided  there  be  a  ground  laid 
for  entering  them  by  having  a  return  of  the 
first  writ" 

Counsel  for  defendants  in  error  cite  Sim- 
mons V.  Simmons  (W.  Va.)  48  S.  E.  833,  where 
it  is  said :  "Summons  commencing  the  action 
must  be  followed  by  the  filing  of  a  declaration 
within  a  specified  time,  else  the  entire  proceed- 
ing fails.  The  attachment  is  process  out  of  the 
main  suit,  and  depends  upon  the  main  action. 
It  must  stand  upon  it  and  as  a  declaration 
brings  into  the  record  the  true  nature  of  the 
plaintiff's  clajm,  the  defect  in  the  proceeding 
which  quashes  the  attachment  appears  in  an 
instrument  that  is  vital  to  the  existence  of 
that  writ"  The  specified  time  within  which 
the  summons  commencing  a  suit  must  be 
followed  by  the  filing  of  a  declaration,  only 
applies  when  the  summons  has  been  executed 
or  when  there  is  an  appearance  by  the  de- 
fendant, and  a  rule  given  the  plaintiff  to  file 
his  declaration.  In  the  case  at  bar  there  Is 
no  variance  between  the  affidavit  for  the  at- 
tachment and  the  declaration  when  It  was 
filed;  and,  as  the  defendants  had  neither 
been  served  with  process  nor  had  appeared 
in  the  action,  the  same  had  not  ablited  or 
been  dismissed.  Objection  is  made  to  the 
affidavit  for  and  the  order  of  publication,  but 
as  the  circuit  court  took  no  action  as  to  that, 
it  cannot  arise  here. 

For  the  reasons  herein  stated  the  judgment 
of  the  circuit  court  in  quashing  the  attach- 
ment and  releasing  the  same,  and  dismissing 
the  action,  is  reversed  and  the  case  remanded 
to  the  circuit  court  of  Wood  county  for  fur- 
ther proceedings  to  be  had  therein. 
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<58  W.  Ya.  4M)      . 
RAINBT    T.    PRBBPORT    SMOKELESS 

COAL  &  COKING  CO.  et  al.» 

(Supreme  Court  of  Appeals  of  Weat  Virglnfau 

Dec  5,   1906.) 

L  COBPOBATIONS — DISSOLUTION — ^PbOCEDUBB. 

In  (I  proceeding  brought  under  section  57, 
e.  58,  Code  1899,  for  the  purpose  of  dissolving 
And  winding  up  the  affairs  of  a  corporation,  It 
is  a  condition  precedent  to  the  maintenance 
of  the  suit  that  it  be  alleged  and  proved  that 
the  persons  seeking  such  dissolution  comprise 
not  leas  than  one-third  in  interest  of  the  stock- 
holders of  the  corporation. 

[Ed.  Note. — For  cases  in  point  see  vol.  12, 
Cent  Dig.  Corporations,  S  2439.] 

2.  Same— JuBisDiGTiON. 

Equity  has  Jurisdiction,  at  the  suit  of  not 
less  than  one-third  in  interest  of  the  stock- 
holders of  a  corporation,  to  dissolve  and  wind 
up  the  affairs  of  the  corporation  upon  a  bill  filed 
for  that  purpose,  setting  forth  such  facts  as 
show  good  cause  why  it  should  be  done.  But. 
where  the  proof  fails  to  sustain  the  material 
allegations  of  the  bill,  it  will  be  dismissed. 

[Ed.  Note. — For  cases  In  point,  see  vol.  12, 
Cent  Dig.  Corporations,  §§  2439,  2440.] 

8.  Same — Receivers — Appoiin'MENT. 

A  stockholder,  or  creditor,  under  section 
58,  c.  53,  Code  1899,  may  file  a  bill  in  equity 
asking  for  the  appointment  of  a  receiver  to  take 
charge  of  and  administer  the  assets  of  a  cor- 
poration, and  upon  sufficient  cause  being  shown 
therefor,  a  court  should  appoint  such  receiver; 
but,  when  so  appointed,  he  should  be  discharged 
and  the  bill  dismissed,  unless  the  allegations 
of  the  bill  are  supported  by  the  evidence. 
4.  Receivers  —  Jurisdiction  —  Special     Rb- 

CEIVER. 

In  order  to  give  a  court  of  equity  jurisdic- 
tion for  the  appointment  of  a  special  receiver 
under  section  28,  c  133,  Code  1899,  there  must 
be  a  suit  pending  in  such  court  involving  the 
property  of  a  corporation,  firm,  or  person,  and 
it  must  be  made  to  appear  in  the  case  that 
there  is  danger  of  the  loss  or  misappropriation 
of  the  property,  or  a  material  part  thereof. 
Such  suit  cannot  be  maintained  where  the 
basis  of  equity  jurisdiction  alone  is  the  appoint- 
ment of  such  receiver,  but  there  must  be  equity 
jurisdiction,  independent  of  the  application 
therefor. 
(Syllabus  by  the  Court) 

Appeal  from  Gircult  Court  Barbour 
County. 

Bill  by  W.  W.  Rainey  against  the  Freeport 
Smokeless  Coal  &  Coking  Company  and 
others.  Decree  for  defendants,  and  plaintiff 
appeals.    Affirmed. 

J.  Hop  Woods,  for  appellant  Ice  &  Ice 
and  Fred  O.  Blue,  for  appellees. 

SANDERS,  J.  In  a  bill  filed  on  the  21st 
day  of  June,  1'<K)2,  in  vacation,  before  the 
judge  of  the  circuit  court  of  Barbour  county, 
the  plaintiff,  W.  W.  Rainey,  claimed  that 
the  defendant,  Freeport  Smokeless  Coal  & 
Coking  Company,  was  organized  on  the  21st 
day  of  June,  1900,  with  a  capital  stock  of 
$25,000,  divided  into  250  shares  of  the  par 
value  of  $100  each,  of  which  stock  Frank  H. 
Sloan  had  61  shares,  George  B.  Wade  60 
shares,  George  B.  Clifton  5  shares,  plaintifif 
42  shares,  and  David  H.  Poling  and  Colum- 
bus Kelley,  each,  41   shares.    All  of  these 
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parties,  together  with  Alman  Poling,  W.  T. 
Ice,  Jr.,  John  Murdock,  and  Anthony 
Marteney,  were  made  defendants  to  the  bill. 
It  was  further  alleged  that  prior  to  the 
organization  of  the  company,  the  plaintiff 
was  the  equitable  owner  of  certain  tracts 
of  land  and  coal  in  Barbour  county;  Uiat 
being  such  owner,  he  was  solicited  by  the 
defendants  Frank  H.  Sloan  and  George  B. 
Wade,  to  Join  with  them  and  the  defendants 
J.  P.  Wade  and  George  B.  Clifton,  and  in- 
corporate themselves  into  a  coal  and  mine 
operating  company.  That,  in  pursuance  to 
said  solicitation,  the  defendant  company  was 
organized,  the  plaintiff  transferring  to  it 
his  interest  in  the  land  and  coal  before 
mentioned;  that  the  Wades  and  Sloan  were 
to  advance  $2,500,  necessary  to  consummate 
the  purchase  of  the  property,  and  that  the 
plaintiff  Was  to  receive  for  his  Interest  there- 
in, $2,500,  which  was  to  be  represented  by 
124  shares  of  stock  In  the  company,  which 
stock  was  to  be  full  paid  and  nonassessable. 
That  of  this  stock  there  was  issued,  at  plain- 
tiffs  instance,  41  shares  to  Poling  and  a 
like  number  of  shares  to  Kelley,  of  which 
plaintiff  had  since  become  the  owner,  making 
him  the  owner  of  124  shares.  It  was  further 
alleged  that  the  plaintiff  had  been,  since  the 
organization  of  the  company,  its  general 
manager  and  superintendent,  and  that  it  was 
Indebted  to  him  in  a  large  sum  on  account 
of  his  services.  The  bill  charged  that  the 
company's  affairs  were  being  mismanaged 
and  its  property  wasted,  and  prayed  that  a 
receiver  might  be  appointed  to  take  charge 
of  Its  affairs,  that  an  injunction  might  be 
awarded  restraining  the  persons  in  posses- 
sion from  disposing  of  the  property,  that 
the  affairs  of  the  company  might  be  wound 
up,  its  debts  paid,  and  the  residue  of  the 
property,  if  any,'  divided  among  the  stock- 
holders. The  court  awarded  the  injunction, 
as  prayed,  and  appointed  the  plaintiff  re- 
ceiver. The  defendant  company  filed  its 
answer.  In  which  it  denied  that  the  stock 
of  the  plaintiff.  Poling  and  Kelley,  was  to 
be  full  paid  and  nonassessable;  denied  that 
the  plaintiff  was  the  owner  of  124  shares  of 
stock,  or  that  he  was  the  owner  of  any  stock, 
but  claimed  that  his  stock  had  been  forfeited 
for  the  nonpayment  of  assessments:  and 
denied  that  it  owed  the  defendant  anything 
on  account  of  his  services  as  manager,  but 
said  that  he  had  been  paid  all  that  such 
services  were  reasonably  worth.  In  refer- 
ence to  the  allegation  in  the  bill  that  the  af- 
fairs of  the  company  were  being  misman- 
aged, and  its  property  wasted,  it  was  stated 
in  the  answer  that  not  only  was  such  a  state 
of  affairs  nonexistent  but  that,  on  the  con- 
trary, after  the  plaintiff  ceased  to  work  for 
the  company,  its  property  was  properly  and 
carefully  taken  care  of  and  used  for  its  sole 
benefit;  that  the  plant  was  in  a  better  con- 
dition for  mining  purposes  than  ever  before; 
that  the  same  was  not  In  a  ruined  or  dam- 
aged condition,  but  was  in  an  Improved  coi^- 
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dltlon,  and  more  raluable  than  it  bad  eyer 
been.  On  the  24tb  day  of  June,  1902,  no- 
tice having  theretofore  been  given,  the  court 
dissolved  the  Injunction,  and  removed  Rainey 
as  receiver.  On  the  11th  day  of  November, 
1903,  a  decree  was  entered,  dismissing  the 
plaintifTs  bill,  and  from  this  decree  he  has 
appealed. 

The  plaintifTs  suit  Is  brought  under  section 
57  of  chapter  53  of  the  Code  of  1899,  which 
giyes  to  stockholders  of  a  corporation  not 
less  than  one-third  in  interest,  the  right  to 
wind  up  its  affairs,  for  cause  shown.  His 
suit  being  predicated  upon  the  ownership 
of  not  less  than  one-third  of  the  stociz,  if  he 
has  failed  to  establish  the  fact  that  he  owns 
such  interest,  his  right  to  maintain  his  suit 
fails,  unless  it  can  be  maintained  upon  some 
other  ground,  which  he  now  claims  can  be 
done.  The  plaintiff  claims  that  he  is  the 
owner  of  124  shares  of  stock  In  the  defendant 
company.  In  order  to  own  this  number  of 
shares,  he  must  establish  the  fact  that  be  is 
the  owner  of  the  82  shares  owned  by  David 
H.  Poling  and  Columbus  Kelley.  The  evi- 
dence shows  that  these  shares  were  issued 
to  Poling  and  Kelley  at  Ilainey*8  instance, 
and  he  says  the  consideration  therefor  was 
that  they  had  rendered  him  some  assistance 
in  getting  up  the  options  on  the  property 
which  he  transferred  to  the  company.  On 
September  18,  1900,  Poling  and  Kelley  made 
written  assignments  of  their  stock  to  Frank 
H.  Sloan,  one  of  the  defendants.  Rainey 
claims  that  these  assignments,  while  made 
to  Sloan,  were  for  bis  benefit;  that  Sloan 
was  to  hold  the  stock  in  trust  for  him,  and 
ttiat  the  payment  therefor  was  to  be  taken 
out  of  his  salary  as  general  manager.  The 
transfer  was  made  through  William  A. 
Wade.  Is  Rainey's  contention  supported  by 
the  evidence?  The  burden  is  upon  hipi  to 
establish  this  fact  The  assignments  speak 
strongly  against  him,  and  require  clear  evi- 
dence to  overthrow  them.  It  is  true  that 
Poling  says  that  Rainey  negotiated  the  trade 
with  him,  and  that  he  would  not  have  assign- 
ed his  stock  had  he  known  it  was  to  be  used 
against  Rainey,  and  that  Kelley  says  he  does 
not  think,  after  acquiring  the  stock  in  the 
way  in  which  he  did,  that  he  could  have 
sold  it  to  any  one  who  would  have  used  it 
against  Rainey,  yet  the  assignments  are 
plain  and  unambiguous,  the  plaintiff  is  no- 
where mentioned  or  referred  to  in  them,  and 
both  Wade  and  Sloan  deny  that  there  was 
any  agreement  or  understanding  by  which 
the  stock  was  to  be  held  for  Rainey.  It 
is  not  claimed  by  Rainey  that  he  ever  paid 
one  cent  on  the  stock,  and  what  the  con- 
sideration for  it  was,  and  why  It  was  to  be 
assigned  for  his  benefit,  does  not  appear. 
There  is  copied  into  the  record  a  letter  writ- 
ten by  Rainey  to  Wm.  A.  Wade,  in  which 
he  says:  "I  have  finally  got  Poling  and 
Kelley  to  agree  to  accept  your  .offer  of  $150 
each  for  their  stock  and  interest  In  the  F. 
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S.  0.  &  0.  Co."  This  letter,  it  it  shows  any- 
thing, certainly  does  not  tend  to  bear  out 
the  plaintifTs  contention  that  the  stock  was 
being  acquired  for  his  benefit,  but  it  goes 
strongly  to  show  that  the  stock  was  not 
purchased  for  plaintiff,  nor  by  him.  We 
think  it  clearly  appears  that  the  plaintiff  has 
not  shown  himself  to  be  the  owner  of  the 
Poling  and  Kelley  stock. 

It  is  claimed  on  behalf  of  the  company 
that  the  stock  of  the  appellant  has  been,  by  a 
by-law  adopted  by  the  stockholders,  and 
resolutions  passed  by  the  board  of  directors 
in  pursuance  thereto,  forfeited  for  nonpay- 
ment of  assessments  due  thereon,  while  the 
appellant  claims  that  from  the  inception  of 
the  company  It  was  agreed  and  understood, 
by  all  the  parties  in  interest,  that  his  stock, 
and  that  of  Poling  and  Kelley,  was  to  be 
full  paid  and  nonassessable.  This  conten- 
tion is  not  borne  out  by  the  evidence.  At 
the  first  meeting  of  the  stockholders,  held  In 
PhlllppI,  a  resolution  was  passed,  authori- 
Eing  the  board  of  directors  to  make  an  assess- 
ment on  the  stock.  Rainey  was  not  present 
at  this  meeting,  but  his  proxy  was  held  by 
Wm.  A.  Wade,  who  voted  Rainey's  stock  in 
favor  of  this  resolution.  Besides,  in  the  as- 
signments made  by  Poling  and  Kelley  to 
Sloan,  it  is  provided  that  the  "shares  of 
stock  are  sold«  transferred,  and  assigned 
absolutely,  and  the  said  Frank  H.  Sloan,  or 
his  assigns,  is  to  pay  any  and  all  of  the  in- 
stallments, or  assessments,  that  may  now  be 
due  or  may  hereafter  be  assessed  on  the  said 
41  shares  of  stock  by  the  board  of  directors 
of  the  said  Freeport  Smokeless  Coal  &  Coking 
Company."  If  the  stock  was  full  paid  and 
nonassessable,  why  provide,  in  making  as- 
signments of  It,  that  the  assignee  should  pay 
installments  and  assessments?  Kelley  and 
Poling  were  present  at  the  first  meeting  of 
the  stockholders,  at  which  the  resolution  pro- 
viding for  assessments  was  passed,  but  they 
do  not  claim  that  they  made  any  objection 
to  its  passage.  Again,  the  plaintiff,  in  his 
testimony,  claims  that  there  was  a  written 
agreement  to  the  effect  that  the  stock  of 
himself,  Poling  and  Kelley,  was  to  be  non- 
assessable, and  tliat  such  agreement  was 
left  with  the  attorney  for  the  company.  He 
states,  in  lils  examination  In  chief,  that  the 
parties  to  the  agreement  were  himself.  Pol- 
ing, Kelley,  Wm.  A.  Wade,  and  possibly, 
Sloan.  On  cross-examination,  he  states  that 
the  parties  to  the  agreement  were  Wm.  A. 
Wade,'  Frank  H.  Sloan,  and  himself.    Wm. 

A.  Wade  and  Frank  H.  Sloan,  In  their  testi- 
mony, deny  positively  that  any  such  agree- 
ment was  ever  made  and  signed,  and  these 
witnesses,  and  George  B.  Wade  and  George 

B.  Clifton,  state  that  there  was  no  agree- 
ment, either  before  the  organization  of  the 
company,  or  afterwards,  that  the  stock  was 
to  be  nonassessable.  The  allegation  as  to 
the  nonassessabillty  of  this  stock  being  denied 
by  the  answer,  the  burden  was  upon  the 
plaintiff  to  establish  It,  and  not  only  has  he 
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failed  to  do  so,  but  the  preponderance  of 
the  testimony,  on  this  point,  is  clearly 
against  him.  As  to  whether  or  not  the  pro- 
visions of  sections  31-33,  c  52,  of  the  Code, 
providing  for  the  forfeiture  of  stock  for  the 
nonpayment  of  assessments  thereon,  have 
been,  in  this  instance,  complied  with.  It  is 
not  necessary  to  determine,  inasmuch  as  we 
hold  that  Rainey  Is  not  the  owner  of  one- 
third  of  the  stock,  and  therefore  not  entitled 
to  maintain  his  suit  under  the  theory  first 
advanced  and  relied  upon,  unless  we  should 
hold  that,  under  another  section,  he  is  en- 
titled to  relief. 

It  is  insisted  on  behalf  of  the  appellant 
that  even  if  it  should  be  held  that  he  is  not 
entitled,  under  section  57  of  chapter  53  of 
the  Code,  to  maintain  his  suit,  that  he  is 
entitled  under  section  28  of  chapter  133,  as 
a  stockholder,  owning  42  shares,  to  an  ae- 
countlng,  under  the  allegations  of  his  bill  to 
the  effect  that  the  corporation  is  being  mis- 
managed, and  that  its  property  is  being  pur- 
loined, wasted,  lost,  and  mislaid  by  the  negli- 
gence and  passive  permission  of  the  com- 
pany. It  is  true  tliat  the  bill  alleges  these 
facts,  and  the  further  fact  that  the  plain- 
tiff had  made  application,  through  the  of- 
ficers of  the  company,  to  institute,  if  neces- 
sary, such  legal  proceedings  as  were  proper 
for  the  payment  of  its  debts,  winding  up  Its 
affairs,  dissolving  its  corporate  existence, 
and  dividing  its  surplus,  if  any,  after  the 
payment  of  its  debts,  among  its  stockhold- 
ers, but  that  the  company  and  its  ofllcers 
had  refused  to  do  so.  Section  28  of  chapter 
183  provides  that  a  court  of  equity  may,  in 
any  proper  case  pending  therein,  in  which 
the  property  of  a  corporation  is  involved, 
and  there  is  danger  of  the  loss  or  misap- 
propriation of  the  same,  or  a  material  part 
thereof,  appoint  a  special  receiver  of  such 
proper^,  or  of  the  rents,  issues  and  profits, 
or  botlL  This  section  is  designed  to  give  to 
a  court  of  equity  power  to  appoint  a  receiver 
in  any  case  pending  in  such  court,  in  order 
to  preserve  the  subject-matter  of  the  litiga- 
tion until  the  suit  Is  determined.  In  order 
to  have  the  appointment  of  a  receiver  under 
its  provisions,  there  must  be  a  separate  and 
distinct  ground  of  equity  jurisdiction — a 
pending  suit  Grantham  v.  Lucas,  Trustee, 
et  al.,  15  W.  Va.  425;  Beard  v.  Arbuckle, 
19  W.  Va.  145;  McCandless  v.  Warner,  26 
W.  Va.  754.  In  this  case,  the  plaintiff  is 
not  entitled  to  the  appointment  of  a  receiver, 
on  the  ground  that  he  is  a  creditor  of  the 
corporation,  because  he  has  an  adequate 
remedy  at  law  for  the  collection  of  his 
debt  A  receiver  should  never  be  appoint- 
ed until  the  legal  remedy  is  exhausted.  "Hav- 
ing already  shown  that  the  aid  of  a  receiver 
is  extended  only  in  behalf  of  creditors  who 
have  fully  exhausted  their  remedy  at  law, 
it  follows,  necessarily,  that  the  jurisdiction 
will  not  be  exercised  In  favor  of  mere  general 
creditors  whose  rights  rest  only  in  contract 
and  are  not  yet  reduced  to  judgment  and 


who  have  acquired  no  Hen  upon  the  property 
of  the  debtor."    High  on  Receivers,  f  406. 

In  this  case  the  appointment  of  a  receiver 
is  not  sought  as  an  incident  to  the  main 
object  of  the  litigation,  for  the  purpose  of 
protecting  the  property  of  the  corporation, 
but  is  sought  for  the  purpose  of  wlndihg  up 
its  affairs,  and  is  the  basis  for  equity  jurla- 
diction.  If,  under  the  allegations  of  his 
bill,  the  plaintiff  sets  forth  such  good  cause 
required  by  statute  as  to  entitle  him  to  relief, 
his  case  would  come  within  the  provisions 
of  section  58  of  chapter  53  of  the  Code: 
**When  a  corporation  expires  or  is  dissolved 
or  before  its  expiration  or  dissolution,  upon 
sufficient  cause  being  shown  therefor,  such 
court  as  is  mentioned  in  the  preceding  sec- 
tion, may  on  application  of  a  creditor  or 
stockholder,  ai^;)olnt  one  or  more  persons  to 
be  receivers  to  take  charge  of  and  administer 
its  assets,"  etc.  Swing  v.  Bentley  &  6er- 
wig  Furniture  Co.,  45  W.  Va.  283,  31  S.  B. 
d25;  Rathbone  v.  Gas  Co.,  81  W.  Va.  798,  8 
S.  B.  570;  Crumllsh  v.  Railroad  Co.,  28  W. 
Va.  624.  But  even  if  the  allegations  of  the 
bill  show  such  good  cause  as  is  contemplated 
by  the  provisions  of  this  section,  still,  in 
order  to  entitle  the  plaintiff  to  relief,  the 
allegations  must  be  proved.  These  alle- 
gations are  denied  by  the  answer,  and  tlie 
proof  taken  wholly  falls  to  substantiate  them. 
On  the  contrary,  it  is  shown,  by  a  clear  pre- 
ponderance of  the  testimony,  that  the  affairs 
of  the  company,  since  the  appellant  ceased 
to  work  for  it,  have  been  managed  in  a  suc- 
cessful, businesslike  manner;  that  the  out- 
put of  the  plant  has  been  increased,  and  that 
it  is  now  a  solvent  and  going  concern.  In- 
asmuch as  we  hold  that  the  plaintiff  is  not 
entitled  to  relief  under  the  provisions  of  sec- 
tion 58  of  chapter  53,  we  deem  it  unnecessary 
to  decide,  whether  or  not  the  42  shares  of 
stock,  claimed  to  be  owned  by  him,  liave 
been  legally  declared  forfeited  by  the  corpora- 
tion. 

The  appellant  excepted  to  that  part  of  the 
depositions  taken  on  behalf  of  the  appellee 
company  which  purports  to  state  what  the 
proceedings  of  the  stockholders  and  directors 
meetings  of  the  defendant  company  were, 
for  the  reason  that  the  official  record,  prop- 
erly certified,  is  the  only  proper  evidence 
thereof,  and  the  contents  thereof  cannot  be 
testified  to  by  witnesses,  and  cites  the  case  of 
Roe  V.  Town  of  PhlUppl,  45  W.  Va.  785,  32 
S.  B.  224,  in  support  of  his  exception.  That 
case  has  reference  to  the  manner  of  proving 
the  records  of  a  municipal,  and  not  of  a 
private,  corporation,  and  is  not  applicable 
here.  In  this  case,  the  records  of  the  de- 
fendant company  were  Introduced  by  the 
secretary  of  th^  defendant  who  had  charge 
of  them,  and  who  wrote  the  minutes  of  the 
meetings.  The  secretary  does  not  attempt 
to  state  what  the  proceedings  of  the  meetings 
were,  but  he  Identifies  and  examines  the  res- 
olutions introduced  as  being  the  ones  which 
sppeai  upon  the  records  of  the  defendant 
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company,  kept  by  bim.  Tbis  was  entirely 
proper.  In  the  case  of  C.  &  O.  Ry.  CJo.  v. 
Deepwater  Ry.  Co.  (W.  Va.)  50  S.  K  890,  it  Is 
said.  "When  the  controversy  Is  between  stodc- 
holders,  concerning  their  interests  in  the  cor- 
poration, and  involTes  the  consideration  of 
the  acts  of  the  corporation,  as  affecting  di- 
rectly its  status,  and  indirectly  their  interests, 
the  records  and  books  are  admissible,  if 
authenticated  by  showing  that  they  are  the 
records  and  books  of  the  corporation  and 
have  been  regularly  kept  as  such.  This  is 
done  by  calling  as  a  witness  the  secretary 
or  other  recording  oflacer,  if  he  can  be  had." 
For  the  foregoing  reasons,  we  see  no  error 
in  the  decree  of  the  circuit  court,  and  the 
same  is  affirmed. 


(58  W.  Va.  i7J) 

DUERR  et  al.  v.  SNODORASS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  12,  1905.) 

1.  Taxation — Assessment — ^Toww  Lots — ^I»- 

BEGtTU^BITIES. 

Under  section  36,  c  29*  Code  1899,  town 
lots  should  be  assessed  separately. '  But,  when 
this  is  not  done,  and  several  lots  lying  con- 
tiguous are  assessed  as  a  whole,  this  is  such 
Bn  irregularity  as  is  cured,  after  deed,  by  sec- 
tion 25,  c.  31.  Code  1899. 

[Ed.  Note.— For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  {  574.] 

2.  Sams  — Tax    Deed  —  Desobiftion  —  Sttt- 
ficienct. 

It  is  not  necessary  to  a  valid  tax  deed 
that  the  same  description  of  the  land  used  in 
the  delinquent  list  should  be  used  in  the  return 
of  sales.  All  that  is  required  in  either  is 
such  description  as  is  suflScient  to  identify  the 
land  and  give  notice  to  the  owner  of  the  as- 
sessment or  sale. 
8.  Sams— Rbtubn  of  Saijbs. 

The  word  "Do."  is  used  as  an  abbreviation 
for  "ditto,*'  and  means  the  same  as  that  which 
appears  immediately  above,  and,  when  It  is 
used  in  a  return  of  sales  of  land  sold  for  taxes 
to  designate  the  purchaser,  it  will  serve  to  do 
so  if  the  name  of  the  purchaser  appears  in  the 
same  column  and  Inmiedlately  above  such  word. 
4.  Same — Sale. 

A  sheriff,  selling  lands  for  taxes,  is  re- 
quired to  sell  only  so  much  thereof  as  will  be 
sufficient  to  satisfy  the  whole  of  the  taxes* 
interest,  and  commissions;  but  he  is  not  re- 
quired to  certify  in  the  return  of  sales  that 
it  was  necessary  to  sell  the  whole,  or  that  he 
offered  for  sale  a  quantity  less  than  the  whole. 
And,  when  the  whole  tract  or  lot  has  been 
sold,  it  will  be  presumed  that  a  sale  of  it  was 
necessaiy. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Wetsel  County. 

Bill  by  A.  C  Duerr  and  others  against  R. 
BL  li.  Snodgrass.  Decree  for  defendant,  and 
plaintUfs  appeal.    Affirmed. 

Rehearing  denied  January  9,  1906. 

Thos.  P.  Jacobs,  for  appellants.  W.  G. 
Snodgrass,  for  appellee. 

SANDERS,  J.  Complaint  is  made  that  the 
circuit  court  of  Wetzel  county  erred  in  dis- 
missing the  plaintiffs'  bill,  which  was  brought 
for  the  purpose  of  setting  aside  and  declaring 


void  a  tax  deed  made  by  the  clerk  of  the 
county  court  of  said  county  to  the  defendant, 
R.  B.  L.  Snodgrass.  On  the  20th  day  of 
March,  1903,  Fannie  M.  Rogers  and  her  hus- 
band conveyed  to 'the  plaintiffs  two  lots,  de- 
signated as  lying  on  the  east  side  of  Maple 
avenue,  in  McEldowney  addition,  in  the  town 
of  New  Martinsville,  W.  Va.,  and  known  on 
the  recorded  plat  of  said  addition  as  lots 
"CB"  and  "H" ;  the  plat  being  of  record  in  the 
clerk's  office  of  the  county  court  of  said 
county.  The  taxes  on  these  lots  for  the  year 
of  1901,  and  while  owned  by  Fannie  M. 
Rogers,  were  not  paid,  and  they  were  re- 
turned delinquent  for  the  nonpayment  there- 
of, and  on  the  4th  day  of  December,  1903, 
sold  by  the  sheriff,  and  the  defendant  became 
the  purchaser. 

One  of  the  reasons  advanced  for  avoiding 
the  tax  deed  Is  that  the  lots  were  Improperly 
assessed  as  one  parcel;  it  being  contended 
that  they  should  have  been  entered  and  as- 
sessed separately.  This  is  not  an  open  ques- 
tion in  this  state.  In  the  cases  of  Boggess 
V.  Scott,  48  W.  Va.  316,  37  S.  B.  661,  and 
Winning  v.  Eakln,  44  W.  Va.  19,  28  S.  B.  757, 
It  has  been  decided  against  the  contention  of 
the  plaintiffs.  Section  25,  c.  31,  of  the  Code 
of  1899,  by  providing  that  "if  more  than  one 
tract  of  land  be  charged  as  one  •  •  •  all 
such  right,  title,  interest  and  estate  therein, 
as  is  hereinbefore  mentioned,  shall  neverthe- 
less pass  to  And  be  vested  in  the  grantee  in 
such  deed,"  passes  good  title  to  the  purchaser, 
notwithstanding  such  irregularity.  If  section 
86,  c.  29,  Code  1899,  requires  that  the  lots 
should  have  been  assessed  and  valued  sepa- 
rately, the  deed  could  not  be  avoided,  al- 
though this  was  not  done  because  of  this 
provision  in  section  25,  a  31,  Code  1899. 
This  statute  should  not  be  evaded,  but  should 
be  met  squarely,  and  given  the  force  which 
it  was  intended  it  should  have,  and  when 
this  is  done,  the  sale  must  be  upheld. 

And,  secondly,  it  Is  assigned  as  error  that 
the  delinquent  list  described  the  lots  as 
in  "McEldowney  Add.";  while  the  return 
of  sales  described  them  as  being  in  "Mc. 
Add.,  N.  M.'*  The  delinquent  list  shows 
that  these  lots  are  situated  in  Magnolia  dis- 
trict, in  the  county  of  Wetzel,  and  were  re- 
turned in  the  name  of  Fannie  M.  Rogers  for 
the  year  of  1901,  and  designated  as  '*New 
Martinsville  town  lots  CB  and  H,  McEldow- 
ney Add."  And  they  are  described  in  the 
return  of  sales  in  exactly  the  same  manner, 
except  that  under  the  heading  "Local  De- 
scription,'' Instead  of  saying  "McEldowney 
Add.,  New  Martinsville,"  these  words  are  ab- 
breviated, by  using  for  McEldowney  "Mc," 
and  for  New  Martinsville  "N.  M."  Surely 
no  one  could  be  misled  by  this  variance  be- 
tween the  delinquent  list  and  the  return  of 
sales.  The  lots  were  returned  and  sold  in 
the  name  of  Fannie  M.  Rogers  for  the  year 
of  1901,  and  described  as  "lots  CB  and  H,"  in 
Magnolia  district,  Wetzel  county.  These 
facts  appear  from  both  the  delinquent  list  and 
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return  of  sales,  and  In  tbe  delinquent  list  they 
are  farther  described  as  being  in  the  "Mc- 
Eldowney  Add.,"  in  the  town  of  New  Martins- 
ville, and  while  the  return  of  sales  does  not  lit- 
erally follow  the  delinquent  list  in  the  manner 
of  description,  as  above  stated,  yet  certainly  no 
one  could  be  mistaken  that  the  lots,  referred 
to  in  the  list  of  sales,  and  sold,  were  the  same 
which  were  returned  delinquent  in  the  name 
of  Fannie  M.  Rogers  for  the  taxes  of  1901. 
It  l8  not  necessary  to  a  valid  tax  deed  that  the 
same  description  of  the  lots  used  in  the  de- 
linquent list  should  be  used  in  the  return  of 
sales.  All  that  is  required  in  either  is  such 
description  as  is  sufficient  to  identify  the  lots 
and  give  notice  to  the  owner  of  the  assess- 
ment or  sale.  And  there  is  no  doubt  but  what 
the  description  in  both  the  delinquent  list 
and  notice  of  sales  was  clearly  sufficient  to 
give  to  the  owner  such  notice.  There  is 
nothing  here  which  would  prejudice  and  mis- 
lead the  owner  of  the  lots  so  sold  as  to  what 
portion  of  the  same  was  sold,  and  when  and 
for  what  year  they  were  sold,  or  the  name 
of  the  purchaser  thereof.  Unless  this  is  so, 
under  said  section  25,  c.  31,  Ck)de  1899,  the 
title  passes  to  and  is  vested  in  the  grantee  in 
the  deed,  notwithstanding  any  Irregularity  in 
the  proceedings.  Then,  again,  in  the  same 
secticm,  it  is  said  that  "no  irregularity,  error 
or  mistake  in  the  delinquent  list,  or  the  re- 
turn thereof,  or  in  the  affidavit  thereto,  or  in 
the  list  of  sales  filed  with  the  clerk  of  the 
county  court,  •  •  •  shall,  after  the  deed 
Is  made,  invalidate  or  affect  the  sale  or  deed." 
The  variance  between  the  delinquent  list  and 
the  return  of  sales,  if  it  can  be  denominated 
a  variance,  is,  at  most,  only  an  error  or  irreg- 
ularity such  as  is  cured  by  the  curative  pro- 
visions of  said  section  of  the  statute.  This 
Is  the  plain  command  of  the  statute,  which 
should  be  obeyed.  It  needs  no  construction 
to  arrive  at  this  conclusion  and  to  determine 
the  intention  of  the  Legislature,  and  all  the 
court  should  do  is  to  apply  It  as  It  is  found, 
without  trying  to  avoid  its  force  by  strained 
<xmstruction. 

And  it  Is  said  that  the  deed  should  be 
canceled  because  the  return  of  sales  fails  to 
show  the  name  of  the  purchaser.  From  an 
examination  of  the  list  of  sales,  we  are 
forced  to  conclude  that  this  contention  of  the 
plaintiff  is  not  supported.  The  return  of 
sales  shows  that  the  defendant,  R.  B.  Ij. 
Snodgrass,  was  the  purchaser  of  another  lot, 
sold  in  the  name  of  Samuel  Karnes,  and 
under  the  heading  "Name  of  Purchaser"  R. 
B.  L<.  Snodgrass,  by  name,  Is  referred  to  as 
having  purchased  the  Karnes  lot,  and  im- 
mediately following,  showing  the  sale  of  the 
lots  returned  In  the  name  of  Fannie  M. 
Rogers,  under  the  same  heading,  the  pur- 
chaser is  designated  by  the  use  of  the  ab- 
breviation for  ditto,  "Do."  The  name  of  the 
purchaser  appearing  immediately  above  the 
letters  "Bo.,"  it  cannot  be  mistaken  as  to 
vhat   was   Intended  by   the   abbreviation. 


In  the  case  of  Hughes  ▼.  Powers,  42  S.  W. 
1,  99  Tenn.  480,  the  court  held  that  ditto 
marks  are  to  be  held  as  repetitions  of  what 
appears  on  the  line  above,  and  are  as  much 
a  part  of  the  English  language  as  are 
punctuation  marks,  and  they  are  often  given 
an  important,  and  sometimes  a  controlling, 
part  in  the  construction  ot  general  writings, 
and  in  the  interpretation  of  legal  documents 
and  statutes  and  constitutions,  and,  being 
regarded  as  a  part  of  the  language,  the 
courts  will,  of  course,  take  Judicial  notice 
of  their  meaning.  And,  also,  in  the  case  of 
New  England  Loan  &  Trust  Co.  v.  Avery 
(Tex.  Civ.  App.)  41  S.  W.  673,  the  court  held 
that  ditto  marks  are  generally  understood 
to  mean  the  "same  as  above,"  and  that  a 
statute  requiring  the  index  to  a  Judgment 
record  to  contain  the  names  of  the  plaintiff 
and  defendant  is  satisfied,  where  the  same 
party  has  been  defendant  in  several  actions, 
by  the  writing  of  his  name  once  as  defendant 
in  the  action  first  indexed,  and  the  use  of  dit- 
to marks  in  the  place  of  his  name  in  the 
title  to  the  other  actions.  ''Ditto  marks. 
Marks  which  are  generally  understood  to 
mean,  'the  same  as  above.*"  14  Gyc  552. 
See,  also,  Miller  v.  Wild  Gat  Gravel  Road 
Co.,  52  Ind.  51;  Steinmetz  v.  Turnpike  Co., 
57  Ind.  457.  Therefore  the  letters  "Do." 
being  an  abbreviation  for  "ditto,"  and  mean- 
ing "the  same  as  above,"  it  is  clear  that 
the  return  of  sales  shows  the. name  of  the 
purchaser  of  the  lots  in  question. 

It  is  urged  that  the  sheriff  made  no  effort 
to  sell  less  than  the  whole  of  these  lots,  and 
for  that  reason  the  deed  should  be  set  aside. 
Section  8,  c.  31,  Code  1899,  provides  that 
the  sale  shall  be  of  stich  undivided  in- 
terest therein  as  shall  be  sufficient  to 
satisfy  the  whole  of  the  taxes  and  commis- 
sions. This  is  a  plain  statutory  require- 
ment, and  should,  in  all  cases,  be  complied 
with.  The  sheriff  should  make  an  honest 
effort  to  sell  as  small  interest  as  possible. 
But  did  he  do  80  in  this  case?  We  cannot 
presume  that  he  did  not  An  officer  is  pre- 
sumed to  do  his  duty,  and  in  this  case  the 
presumption  is  that  the  sheriff  offered  the 
lots  for  sale  as  required  by  law;  and  to  set 
aside  the  tax  deed  on  this  ground  the  plain- 
tiffs must  overthrow  this  presumption.  Then 
the  question  is,  have  the  plaintiffs  done  so? 
It  is  true  that  it  is  shown  that  a  much  less 
quantity  than  the  whole  of  the  lots  would 
sell  for  a  sufficient  amount  to  pay  the  taxes 
and  charges.  It  appears  that  a  one-eighth 
Interest  would  easily  sell  for  sufficient  to  do 
so.  But  taking  all  this  to  be  true,  and  if 
nothing  else  appeared,  the  deed  could  not  be 
overthrown  on  this  ground.  If  so,  it  would 
be  an  easy  matter  to  set  aside  most,  if  not  at 
all,  tax  deeds.  No  purchaser  at  a  tax  sale 
could  know,  nor  could  he,  by  any  means, 
ascertain,  when  he  is  getting  a  good  title 
This  showing,  however,  of  the  plaintiffs  has 
been  rebutted.    It  abundantly  appears  from 
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tbe  evidence  that  the  sheriff  did  offer  leM 
than  the  whole,  hut  received  no  bida,  and  no 
one  says  that  he  did  not  do  so.  Therefore, 
not  only  Is  the  presumption  here  In  favor  of 
the  sheriff  doing  his  duty,  but  this  presump- 
tion is  supported  by  the  uncontradicted  tes- 
timony. Our  statute  does  not  require  the 
Pherlff  to  certify  that  it  was  necessary  to 
sell  the  whole  in  order  to  pay  the  taxes  and 
charges,  or  that  he  offered  for  sale  a  less 
quantity  than  the  whole. 
The  decree  of  the  circuit  court  Is  aflOrmed. 


(58  W.  Va.  4») 

HERSHMAN  et  aL   v.   STAFFORD. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  12,  1906.) 

1.  EASKMKNTS  —  OBSTBUCnOir  —  BiAZVDATOBT 
iKJUirCTION. 

A  mandatory  injunction  will  Ue  to  cause 
an  obstructed  or  closed  private  way  to  be  clear- 
ed and  opened  for  the  use  of  the  owner.  Boyd 
V.  Woolwine,  21  S.  E.  1020,  40  W.  Va.  282. 

2.  Altebation  of  Instbumektb — Effect. 

Where  an  agreement  is  prepared  between 
adjoining  lapdownera  for  a  private  way  through 
their  lands,  and  signed  by  all  but  one  of  the 
parties,  and,  in  order  to  obtain  his  signature, 
one  who  had  signed  the  agreement  procured 
the  same  to  be  materially  changed  as  to  the 
route  of  the  proposed  road  through  the  lands 
of  the  party  not  signing,  the  agreement  is  of 
no  effect  as  to  one  who  had  signed  it,  but  did 
not  know  of  or  consent  to  the  change. 
a.  EASBMBivTa — OBBTBUonoir — iMJinronoN-^ 
Pabtibs. 

Where  the  bill  alleges  separate  and  inde- 
pendent obstructions  to  a  private  way  by  the 
defendant,  it  is  not  error  to  omit  to  make  an- 
other party,  who  also  obstructed  the  way,  a  par- 
ty to  the  suit. 
(Syllabus  by  the  Ck>art) 

Appeal  from  Circuit  Court,  Preston  County. 

Bill  by  James  Hershman  and  others  against 
William  H«  Stafford.  Decree  for  plaintiffs, 
and  defendant  appeals.    Reversed. 

Rehearing  denied  January  9,  1906. 

WoL  O.  Conley  and  R.  W.  Monroe,  for  ap- 
pellant    P.  J.  Crogan,  for  appellees. 

SANDERS,  J.  This  is  an  appeal  from  and 
supersedeas  to  a  decree  of  the  circuit  court 
of  Preston  county,  perpetuating  an  Injunc- 
tion sued  out  from  said  court  by  James 
Hershman  and  Rebecca  Huffman,  inhibiting 
and  restraining  the  appellant,  Stafford,  his 
agents,  servants,  etc,  from  interfering  with 
the  plaintiffs  in  thp  use  of  a  private  way  or 
road  through  Stafford's  land.  The  right  to 
the  use  of  the  way  is  based  upon  an  agree- 
ment entered  into  between  the  plaintiffs, 
Stafford,  and  other  landowners.  The  appel- 
lant, Stafford,  filed  a  special  plea,  and  also 
answered  the  bill,  setting  up  two  defenses — 
one  that  the  contract  filed  with  the  bill  la 
not  the  contract  which  he  signed,  but  that, 
after  the  same  was  signed  by  him  and  all 
the  parties  thereto,  except  one  B.  W.  Lee, 
the  contract  was  altered,  whereby  the  route 
of  the  proposed  road  through  the  lands  of 


said  Lee  was  materially  changed  without 
the  knowledge  or  consent  of  appellant;  the 
other  that,  after  the  road  was  opened  through 
the  land  of  appellant,  Isaiah  Bolyard,  who 
owned  the  adjoining  land,  placed  bis  line 
fence  in  such  a  way  as  to  include  the  road, 
which  constitutes  the  obstruction  complained 
of  by  the  plaintiffs,  and  that  their  remedy 
Is  against  Bolyard,  and  not  against  appellant 

The  appellant  assigns  as  error  the  refusal 
of  the  court  to  sustain  the  demurrer  to  the 
bill,  and  claims  that,  even  though  all  the  al- 
legations of  the  bill  be  taken  as  true,  they 
amotmt  to  simply  a  repetition  of  trespasses 
on  the  part  of  appellant,  and  that  the  plain- 
tiffs have  a  complete  remedy  at  law.  But 
this  theory  cannot  be  sustained.  "A  man- 
datory injunction  will  lie  to  cause  an  ob- 
structed or  closed  private  way  to  be  cleared 
and  opened  for  the  use  of  the  owner."  Boyd 
V.  Woolwine^  40  W.  Va,  282,  21  S.  B.  1020. 
Judge  Holt,  speaking  in  this  case  in  regard 
to  the  remedy  by  injunction,  after  the  right 
to  the  way  has  been  established,  says :  "If 
such  is  the  right  of  the  plaintiffs,  no  question 
is  made  that  this  is  their  proper  remedy ;  in 
fact,  their  only  plain,  adequate,  and  complete 
remedy,  seeing  that  it  Is  the  unobstructed 
use  of  the  road  they  are  after,  and  not  dam- 
ages for  the  obstruction  of  it" 

It  is  claimed  that  the  court  erred  in  hold- 
ing that  the  agreement  filed  with  the  bill 
was  of  any  binding  force  upon  the  appellant, 
or  that  it  conferred  any  rights  upon  the  ap- 
pellee to  the  easemait  In  question.  This 
claim  is  based  upon  the  fact  that  the  con- 
tract was  changed  after  it  was  signed  by 
the  appellant  That  there  was  a  change 
made  in  the  contract  is  not  denied,  hut  the 
appellee  claims  that  the  change  was  agreed 
to  by  all  the  parties.  The  road  provided  for 
in  the  written  agreement  was  to  pass  through 
the  lands  of  one  E  W.  Lee.  At  the  time  of 
the  preparation  of  the  agreement,  Lee  was 
not  living  upon  this  land,  but  in  another  com- 
munity, and  John  W.  Davis  was  engaged 
by  the  parties  to  see  him  and  procure  his 
signature  to  the  agreement  Davis,  in  his 
testimony,  states  that  he  made  two  trips  to 
see  Lee.  When  he  returned  the  first  time, 
he  reported  to  all  the  parties  that  Lee  said 
he  would  not  sign  the  agreement  unless  it 
was  changed  so  as  to  provide  that  instead  of 
running  through  his  lands,  the  road  should 
run  "along  the  line"  of  his  lands.  After  he 
went  to  see  Lee  the  second  time,  he  reported 
to  John  Hershman,  the  appellee,  and  Hersh- 
man proposed  to  make  the  change  providing 
that  the  road  should  run  with  the  line  of 
Lee's  land,  and  Davis,  inasmuch  as  Lee  had 
given  him  authority  to  sign  his  name  to  the 
contract  if  the  change  was  made,  changed 
the  contract  in  accordance  with  Lee*s  in- 
structions and  signed  his  name  thereto. 
Davis  states  that,  so  far  as  he  knows,  no 
one  of  the  parties,  except  Hershman,  was 
aware  of  the  change,  and  that  Hershman 
paid  him  fbr  his  services.    The  i^ellee  con- 
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tends  that  Stafford  agreed  to  the  change, 
and  he  and  hiS'  son.  In  their  testimony,  state 
that  Stafford  said  the  parties  to  the  agree- 
ment **would  better  have  It  along  the  line 
than  not  to  have  It  at  alL"  Admitting  this 
to  be  true,  it  does  not  show  that  Stafford  gave 
ills  consent  that  the  agreement  should  be 
changed,  and  in  his  testimony  he  states  that 
he  never  knew  of  any  change  in  it  until  a 
year  after  the  contract  was  put  to  record,  and 
we  think  the  evidence  fails  to  establish  the 
fact  that  he  did  agree.  As  to  whether  or 
not  the  change  was  material,  Stafford  tes- 
tifies that  he  would  not  have  signed  the  con- 
tract, had  it  provided  that  the  road  was  to 
run  with  the  line  of  Lee's  land,  as  that  route 
was  rocky  and  steep,  no  road  existed  there, 
and  one  could  not  be  made,  except  at  great 
expense  and  on  an  undesirable  grade.  The 
testimony  of  other  witnesses  as  to  the  char- 
acter of  this  route  corroborates  Stafford,  and 
that  it  was  a  material  change  is  borne  out  by 
the  fact  that  in  the  final  order  entered  in  the 
cause,  it  is  recited  that  the  plaintiff  Hersh- 
man,  having  become  the  owner  of  the  Lee 
land,  agreed  that  the  road  might  run  through 
that  laq(l  as  provided  in  the  original  contract. 
Having  determined  that  the  contract  was 
changed  without  the  knowledge  or  consent  of 
Stafford,  and  before  it  was  signed  by  all 
the  parties,  it  must  be  considered  as  to  wheth- 
er the  change  constituted  the  alteration  of  a 
completed  contract,  or  whether  there  ever 
was,  in  fact,  any  contract  between  the  par- 
ties. In  2  Gyc.  145,  it  is  said:  '*But,  on 
the  other  hand,  where  one  party  subscribes 
a  paper  which  binds  him  on  the  one  part, 
the  terms  of  the  paper  cannot  be  changed  by 
the  other  party  before  signing  or  accepting 
it  This,  however,  seems  not  within  the  con- 
templation of  the  usual  conception  of  the 
term  'alteration,'  as  dealing  with  the  effect 
of  a  material  change  of  a  completed  instru- 
ment, or  contract,  but  rather  falls  within 
other  general  rules  pertinent  to  the  elements 
of  a  binding  contract"  It  is  not  denied  that 
the  instrument  was  changed  before  the  name 
of  Lee  was  afl^ed  thereto.  This  being  so, 
under  the  authorities  there  was  no  consum- 
mated contract  between  the  parties.  "A  con- 
currence of  minds  is  essential  to  the  creation 
of  a  contract,  unless  in  cases  of  estoppel 
Therefore  a  written  instrument  signed  by  one 
party,  with  the  intention  that  the  other  shall 
later  sign  it,  which  Is  changed  in  any  manner 
altering  its  legal  effect,  and  by  that  other 
signed  in  its  altered  condition,  does  not  be- 
come binding  on  the  former,  unless  he  learn 
of  and  ratify  the  change;  and  this,  although 
the  alteration  be  made  by  a  stranger."  Mc» 
Gavock  V.  Morton,  67  Neb.  385,  77  N.  W.  785. 
See,  also,  Sherwood  v.  Merritt  83  Wis.  233, 
53  N.  W.  612;  Pew  v.  Laughlin  (D.  0.)  3 
Fed.  39;  The  Hero  (D.  Q)  6  Fed.  526. 
Hershman  having  procured  the  contract  to 
be  changed  in  order  to  coincide  with  the 
wishes  of  Lee,  after  Stafford's  signature 
had  been  affixed  thereto^  the  contract  never 


took  effect  as  to  Stafford.  There  was  no 
meeting  of  minds,  no  reality  of  conseit — 
elements  essential  to  a  binding  contract 

The  appellant  claims  that  upon  the  filing  of 
his  answer  the  court  should  have  made 
Isaiah  Bolyard  a  defendant  to  the  suit;  it 
being  alleged  that  he,  and  not  the  defendant 
had  obstructed  the  road  by  building  a  fence 
in  the  private  way,  of  which  the  plaintiff 
had  full  knowledge.  The  bill,  however,  al- 
leges that  the  appellant  obstructed  the  way 
by  building  fences  across  it  at  his  line,  so  as 
to  prevent  the  plaintiffs  from  going  over 
and  upon  the  roadway,  through  the  lands 
of  appellant;  that  the  appellee  removed  said 
fences  and  the  appellant  replaced  them,  and 
finally  built  them  of  wire,  and  that  appel- 
lant threatened  bodily  injury  to  appellee  if 
he  removed  the  fences.  The  fact  that  ap- 
pellant placed  these  obstructions  in  the  road 
is  testified  to  by  several  witnesses,  and  is 
not  denied  by  him.  Therefore,  even  though 
Bolyard  had  obstructed  the  road,  inasmuch 
as  it  is  distinctly  alleged  in  the  bill  that  the 
appellant  himself  obstructed  it  and  the  pray- 
er of  the  bill  is  that  he  be  restrained  from 
further  doing  so,  it  was  not  error  in  the  court 
to  omit  to  have  Bolyard  made  a  party,  as  the 
appellee  would  be  entitled  to  maintain  a 
separate  suit  against  him  for  any  obstruction. 

In  the  final  decree  it  is  recited  that  the 
appellee  Hershman,  having  become  the  owner 
of  the  land  formerly  owned  by  Lee,  agreed  in 
open  court  that  the  road  should  run  through 
his  land  as  agreed  upon  and  stipulated  in 
the  contract  as  originally  prepared.  The  con- 
tract having  never  become  effective  as  to  ap- 
pellant by  reason  of  the  change  made  there- 
in, this  agreement  upon  the  part  of  appellee 
could  not  operate  to  make  it  effective.  As 
to  appellant,  there  not  being  any  agreement 
this  stipulation  could  not  make  valid  an  in- 
valid instrument 

The  decree  of  the  circuit  court  Is  reversed, 
the  injunction  dissolved,  and  th^  bill  dis- 
missed. 


(124  Ga.  408) 
PATTERSON  v.  STATE. 
(Supreme  Court  of  Georgia.    Dea  21,  1905.) 

1.  Gbihinal  Law— Abouments  of  Counsel. 

The  remarks  of  counsel  for  the  state  were 
not  of  such  a  character  as  to  require  the  grant- 
ing of  a  mistrial  or  a  rebuke  from  tiie  Judge. 

2.  SaMB— -iNSTBUOnONS.      ' 

In  the  absence  of  a  written  request  it  is 
not  error  requiring  a  reversal   for  the  Judge 
to  fail  to  instruct  the  Jury  upon  the  law  of 
confessions. 
8.  Samb — Insanitt — Ikstbuctionb. 

When,  in  a  criminal  case,  there  is  evidence 
introduced  in  behalf  of  the  accused  which  raises 
an  issue  as  to  the  mental  capacity  of  the  ac- 
cused to  commit  the  crime,  it  is  not  erroneous 
for  tixe  judge  to  Instruct  the  Jury  as  to  the 
law  applicable  to  such  an  issue;  and,  if  the 
defense  apparently  set  up  by  the  evidence  is 
not  relied  on,  the  attention  of  the  judge  must 
be  caUed  to  this  fact 
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4.  HoificroE — EviDtsxcR. 

The  evidence  amply  warranted  the  verdict, 
and  there  was  no  error  requiring  the  granting 
of  a  new  trial. 

(Syllabus  by  the  Ck>nrt) 

Error  from  Superior  Court,  Heard  Ck>Tint7; 
R-  W.  Freeman,  Judge. 

Burrell  Patterson  was  convicted  of  mur- 
der, and  brings  error.    Affirmed. 

Bnrrell  Patterson  was  indicted  and  tried 
for  the  crime  of  murder.  The  evidence  dis- 
closed that  on  the  day  of  the  killing  the  ac- 
cused quarreled  with  Stewart,  the  deceased, 
and  that  subsequently  Mac  Patterson,  father 
of  the  accused,  gave  Burrell  Patterson  a 
pistol  and  directed  him  to  kill  Stewart 
Immediately  afterwards,  Burrell  Patterson 
walked  across  the  courthouse  yard  to  within 
10  steps  of  Stewart,  first  threw  a  brickbat 
at  blm,  then  shot  him,  and  after  Stewart  had 
fallen  to  the  ground  shot  him  again;  either 
of  the  pistol  wounds  being  such  as  would 
have  resulted  in  death.  The  defense  intro- 
duced by  the  accused  was  that  he  acted  un- 
der duress,  that  he  stood  in  fear  of  his  father, 
that  his  father  had  threatened  to  kill  him  if 
he  did  not  kill  Stewart,  and  that  he  was  act- 
ing under  this  fear  when  he  shot  Stewart 
There  was  testimony  of  several  witnesses 
who  heard  Mac  Patterson  instruct  the  ac- 
cused to  kill  Stewart,  but  there  was  no  evi* 
denoe  that  these  Instructions  were  ac- 
companied by  threats  against  the  accused. 
There  was  evidence  to  the  effect  that  the  a^ 
cnsed  was  subject  to  epileptic  fits,  but  there 
was  no  evidence  to  show  that  he  had  suffered 
from  this  complaint  within  a  period  of  some 
years  from  the  date  of  the  killing,  and  there 
was  much  evidence  from  acquaintances  that 
the  accused  had  never  betrayed  any  symptoms 
of  mental  weakness.  The  jury  found  a  ver- 
dict of  guilty,  without  a  reconmiendation  to 
Ufe  imprisonment  A  motion  for  a  new 
trial  was  overruled,  and  to  this  judgment 
the  accused  excepted. 

S.  Holdemess,  D.  R  Whitaker,  and  M.  N. 
Mooty,  for  plaintiff  in  error.  J.  R.  Terrell, 
SoL  Gen.,  and  Jno.  OL  Hart,  Atty.  Gen^  for 
the  State. 

OOBB,  P.  J.  Error  was  assigned  upon 
the  failure  of  the  court  to  declare  a  mistrial 
because  the  solicitor  general  in  his  argument 
used  the  following  language:  "The  blood  of 
this  dead  man  calls  upon  you  to  punish  this 
man  and  protect  his  family  and  relatives, 
and,  unless  you  have  the  manhood  to  write 
it  in  your  verdict  you  should  be  exiled  from 
the  good  county  of  Heard."  We  do  not  think 
this  language  called  for  a  mistrial,  or  a  re- 
buke from  the  judge  It  introduced  no  fact 
but  was  merely  a  forcible,  and  possibly  an 
extravagant  method  adopted  by  counsel  of 
impressing  upon  the  jury  the  enormity  of  the 
offense,  and  the  solemnity  of  their  duty  in 
relation  thereto.  In  the  case  of  Taylor  v. 
State,  121  Ga.  854,  49  &  B.  806,  Mr.  Justice 


Evans  said:  ''It  is  quite  natural,  and  by  no 
means  unusual,  for  an  advocate,  in  discuss- 
ing the  facts  of  a  case  before  a  jury,  to  in- 
dulge to  some  extent  in  imagery  and  illustra- 
tion. Sometimes  a  simile  may  be  inapt  or 
the  metaphor  mixed,  or  the  expression  may 
be  hyperbolical.  What  the  law  forbids  is 
the  Introduction  into  a  case,  by  way  of  ar- 
gument of  facts  not  in  the  record  and  calcu- 
lated to  prejudice  the  accused.  The  lan- 
guage of  the  solicitor  was  somewhat  extrava- 
gant; but  figurative  speech  has  always  been 
regarded  as  a  legitimate  weapon  in  forensic 
warfare,  if  there  be  evidence  before  the  jury 
on  which  it  may  be  founded."  We  desire  to 
emphasize  what  Is  said  In  the  foregoing  quo- 
tation. Flight  of  oratory  and  false  logic  do 
not  call  for  mistrials  br  rebuke.  It  is  the 
introduction  of  facts  not  in  evidence  that 
require  the  application  of  such  remedies. 

2.  Complaint  is  made  of  the  failure  of  the 
court  to  charge  upon  the  law  governing  con- 
fessions; the  state  having  brought  out  on 
cross-examination  evidence  from  one  Loftln 
that  the  accused  had  told  him  that  he  had 
killed  Stewart  because  the  latter  owed  him 
$4.  There  was  no  request  to  the  court  to 
charge  the  law  relating  to  confessions;  and 
in  the  absence  of  such  a  request  the  failure 
to  so  charge  is  not  error.  Walker  v.  State, 
118  Ga.  84,  44  S.  E.  850;  Malone  v.  State,  77 
Ga.  768  (5);  Sellers  v.  State,  d9  Ga.  212,  25  S. 
B.  178. 

8.  Complaint  is  made  that  the  court  char^ 
ged  the  jury  on  the  law  of  insanity  as  a  de- 
fense, when  it  is  alleged  such  was  not  the 
defense  relied  on  by  the  accused,  but  duress, 
and  a  charge  on  insanity  tended  to  confuse 
the  minds  of  the  jury  and  becloud  the  real 
issue  they  were  called  upon  to  determine. 
The  testimony  of  the  mother  of  the  accused 
tended  to  establish  the  mental  imbecility  of 
her  son.  The  court  properly  looked  to  the 
evidence  to  determine  what  subjects  of  law 
should  be  given  in  charge  to  the  jury,  and 
the  evidence  justified  the  charge  upon  the 
law  of  insanity.  It  is  now  claimed  that  the 
defense  of  insanity  was  not  relied  on,  but 
the  judge  in  a  note  to  the  motion  for  a  new 
trial  states  that  \t  this  defense  was  not  re- 
lied on,  his  attention  was  not  called  to  that 
fact 

4.  The  accused  sought  to  introduce  the 
testimony  of  Mrs.  Patterson  to  the  effect 
that  on  the  night  of  the  killing  Mac  Patter- 
son told  her  that  Burrell  Patterson  had  killed 
Stewart  at  his  (Mac  Patterson's)  direction, 
and  that  he  (Mac  Patterson)  had  forced  Bur- 
rell to  commit  the  murder  by  threatening 
his  life.  This  evidence  was  offered  to  sup- 
port the  accused's  statement  that  he  acted 
under  duress.  It  would  have  tended  to  prove 
the  fact  that  Mac  Patterson  had  threatened 
Burrell  Patterson's  life  if  he  would  not  kill 
Stewart  But  it  was  only  hearsay,  and  was 
properly  excluded  as  evidence  to  establish 
the  fact  stated;  and,  as  Mac  Patterson  was 
the  witness  for  the  accused,  it  was  not  ad- 
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mlsslble  for  the  purpose  of  Impeachment 
Complaint  Is  made  that  the  court  failed  to 
charge  fully  the  law  of  duress,  and  did  not 
set  out  the  accused's  theory  of  defense  to  the 
Jury.  The  court  charged  the  Jury  on  the 
law  of  duress,  and  this  charge  correctly  sets 
forth  the  law  upon  that  subject  It  is  not 
obligatory  upon  the  court  to  give  in  detail 
the  theory  of  the  defense  relied  on  by  ac- 
cused, in  the  absence  of  an  appropriate  and 
timely  written  request  The  exceptions  to 
the  charge  on  duress  were  without  merit 
The  yerdict  is  amply  supported  by  the  evi- 
dence, and  there  was  no  error  in  refusing  a 
new  trial. 

Judgment  affirmed.  >  All  the  Justices  con- 
curring. 


(124  Ga.  839) 

AMERICAN   ASSURANCE  ASS'N  OP  AT- 
LANTA V.  HARDIMAN. 

(Supreme  Court  of  Georgia.    Not.  20,  1905.) 

Insubancb — FoRFErruBB  —  Failxtbe    to    Pat 

Pbemiums — Waiveb. 

Where  a  certificate  of  life  insurance  pro- 
vided that  all  benefits  thereunder  should  be 
forfeited  upon  failure  of  the  Insured  to  pay 
the  premiums  as  therein  stipulated,  and  that 
no  agent  was  authorized  to  alter  or  discharge 
contracts,  waive  forfeitures,  or  receive  pre- 
miums in  arrears  beyond  the  time  provided  in  the 
conditions  and  provisions  of  the  policy,  the 
custom  of  a  mere  collecting  agent  of  the  in- 
surer with  reference  to  the  collection  and  pay- 
ment of  the  premiums,  If  contrary  to  the  terms 
of  the  policy,  would  not  prevent  a  forfeiture 
thereof  for  a  failure  by  tixe  insured  to  comply 
with  its  conditions  as  to  the  payment  of  pre- 
miums, where  such  custom  was  neither  author- 
ised nor  ratified  by  the  insurer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28» 
Cent  Dig.  Insurance,  §  952.] 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  Susie  Hardiman  against  the 
American  Assurance  Association  of  Atlanta. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed. 

Susie  Hardiman  sued  the  American  As- 
surance Association  of  Atlanta,  Ga.,  in  a 
Justice's  court  of  Richmond  county,  for  $50, 
on  a  life  insurance  certificate  issued  by  the 
association  to  C.  M.  Hardiman,  in  which  she 
was  named  as  the  beneficiary.  The  case 
•was  appealed  to  a  Jury  in  the  Justice's  court, 
and  a  verdict  was  rendered  therein  for  the 
plaintiff  for  $50,  which,  upon  review  by  the 
Judge  of  the  superior  court  on  certiorari, 
was  sustained,  and  the  association  excepted. 
On  the  Jury  trial  it  was  admitted  that  the 
insured  died  on  December  31,  1904;  and  the 
plaintiff  put  in  evidence  the  certificate,  which 
bound  the  association  to  pay  her  $50  upon 
the  death  of  the  insured.  The  weekly  pre- 
mium on  the  certificate  was  16  cents. 

The  policy  contained  the  following  stipula- 
tions: "Premiums  must  be  paid  on  or  be- 
fore Monday  of  each  week  to  the  aasoda- 


tion  at  its  office  during  office  hours,  or  to  it? 
authorized  representative  on  demand.*'  "When 
premiums  for  three  weeks  are  due  and  un- 
paid, all  benefits  under  this  policy  cease; 
but  the  policy  may  be  restored  by  the  pay- 
ment, during  the  third  week,  of  all  arrear- 
ages and  premiums  for  the  next  two  follow- 
ing weeks,  provided  that  the  insured  is  at 
that  time  in  good  health  and  has  not  suffered 
disease  or  injury  during  the  arrearage  peri- 
od." "Nonobservance  of  any  of  the  written 
conditions  or  requirements  of  this  policy, 
•  •  *  without  the  written  indorsement 
of  approval  of  the  association  through  iti 
president  or  secretary,  voids  and  Immediate- 
ly terminates  the  policy,  and  all  payments 
thereon  become  forfeited  to  the  association." 
"Agents  are  not  allowed  to  alter  or  discharge 
contracts  or  waive  forfeitures  or  receive 
premiums  In  arrearage  beyond  the  time 
provided  in  the  conditions  and  provisions 
above  set  forth."  •'Receipt  of  this  policy  and 
payment  of  the  premiums  thereon  is  ac- 
ceptance In  full  of  the  policy  terms,  condi- 
tions, and  provisions." 

T.  J.  Tudor  testified,  in  behalf  of  the  de- 
fendant, that  he  was  its  collecting  agent 
in  November  and  December,  1904;  that  the 
last  premium  paid  by  the  insured  was  paid 
November  14,  1904,  which  was  on  Monday; 
that  the  insured  failed  to  pay  the  premiums 
due  on  Monday,  November  21,  and  on  Mon- 
day, November  28,  1904;  that  on  December 
6,  1904,  the  witness  called  on  the  mother  of 
the  insured,  the  plaintiff  in  the  case,  who 
had  been  accustomed  to  pay  the  premiums, 
and  she  refused  to  pay  anything  more;  tiiat 
during  that  week  Mr.  Franklin,  her  at- 
torney, came  to  the  witness'  office  and  tender- 
ed him  $5,  which  witness  refused  to  accept 
because  the  Insured  was  in  arrears  and  in 
bad  health.  The  witness  further  testified 
that  the  insured  did  not  pay  his  premiums  on 
Monday  of  each  week,  but  generally  paid 
twice  a  month,  after  the  dty  council  paid 
off,  and  witness  received  the  premiums  after 
they  were  past  due;  that  the  witness  on  one 
occasion  called  after  the  premiums  for  two 
weeks  were  due,  and  accepted  payment  of 
them.  "Witness'  custom  was  to  wait  on  the 
insured  imtil  after  council  had  paid  off,  and 
not  call  for  the  premiums  on  Mondays.  In 
sured  did  not  come  to  witness'  office  to  pay. 
but  witness  always  called  on  him,  or  his 
mother,  at  the  latter's  house,  for  payment  of 
the  premiums." 

A  physician  testified,  in  behalf  of  the  de- 
fendant, that  he  had  professionally  attend- 
ed the  insured  during  November,  1904,  and 
prepared  a  sick  benefit  claim  (which  the 
evidence  shows  was  presented  to  the  de- 
fendant by  the  insured  on  the  29th  of  that 
month);  that  the  insured  was  sick  in  bed  on 
November  28th  from  tuberculosis,  and  suf- 
fered from  that  disease  until  he  died. 

The  error  assigned  in  the  petition  for 
certiorari  was  that  the  yerdict  was  contrary 
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to  law  and  the  evidence  and  withoat  eTl- 
dence  to  support  it 

M.  P.  Carroll,  for  plaintiff  In  error. 
Austin  Branch  and  A.  !«.  Franklin,  tor  de- 
fendant in  error. 

FISH,  P.  J.  (after  stating  the  facts).  Un- 
der the  express  stipulations  of  the  policy.  It 
was  forfeited  upon  thef  failure  of  the  in- 
sured to  pay  the  three  weekly  premiums 
due,  respectiyely,  November  21,  November 
28,  and  December  5,  1904.  The  policy  could 
have  been  restored  by  the  payment,  during 
the  third  week,  of  all  arrearages  and  the 
premiums  for  the  next  two  following  weeks, 
if  the  insured  had  been  at  that  time  In 
good  health  and  had  not  suffered  from  dis- 
ease or  Injury  during  the  arrearage  period. 
The  evidence  that  the  insured  was,  at  the 
time  a  tender  was  made  of  a  sufficient 
amount  to  cover  the  premiums  due  on  No- 
vember 2l8t,  November  28th,  and  December 
5th,  and  the  premiums  for  the  two  next  suc- 
ceeding t^eeks,  in  bad  health  and  suffering 
from  the  disease  from  which  he  subsequently 
died,  was  uncontradicted.  So  by  the  terms 
of  the  policy  it  was'  not  only  forfeited,  but 
the  right  to  restore  it  by  the  payment  of 
these  five  premiums  did  not  exist 

It  is  contended,  however,  that  the  require- 
ment of  the  policy  with  reference  to  the  pay- 
ment of  premiums  on  Monday  of  each  week 
bad  been  changed  or  waived  by  the  course  of 
dealing  between  the  local  agent  of  the  insurer 
at  Augusta,  Ga.,  and  the  insured,  by  which 
a  custom  had  been  established  of  fortnightiy 
instead  of  weekly  premiums,  and  that  there> 
fore  there  was  an  arrearage  of  only  one 
premium,  instead  of  three,  when  the  tender 
was  made  by  the  attorney  of  the  beneficiary. 
We  do  not  think  there  was  any  merit  in  this 
contention.  It  is,  to  say  the  least  very  doubt- 
ful whether  the  mere  habit  of  collecting  the 
premiums  every  two  weeks,  instead  of  every 
week,  could  have  the  effe^  of  changing  or 
waiving  the  conditions  of  the  policy  with 
reference  to  its  forfeiture  upon  failure  to 
pay  three  weekly  premiums;  for,  while  the 
policy  provided  that  the  premiums  should  be 
paid  upon  Monday  of  each  week,  no  penalty 
or  forfeiture  was  incurred  by  a  mere  failure 
to  pay  one  weekly  premium,  nor  for  a  fail- 
ure to  pay  two  weekly  premiums.  So,  if  the 
premiums  were  paid  every  two  weeks,  there 
could  be  no  forfeiture  of  the  policy.  But  ad- 
mitting, for  the  sake  of  the  argument  that 
an  established  custom  on  the  part  of  the  as- 
sociation of  not  insisting  upon  the  payment 
of  each  weekly  premium  as  it  fell  due,  but 
of  collecting  the  premiums  at  intervals  of 
two  weeks,  would  nullify  the  provision  of 
the  policy  providing  for  its  forfeiture  when- 
ever premiums  for  three  weeks  should  be  due 
and  unpaid,  the  evidence  fails  to  show  that 
there  was  such  a  custom  of  the  association. 
The  alleged  custom.  If  it  existed  at  all,  was 
between  the  local  collecting  agent  of  the  in- 
surer and  the  insured. 


From  the  evidence  it  appears  that  this 
agent  was  a  special  agent  whose  authority, 
so  far  as  the  record  discloses,  was  limited  to 
the  collection  of  the  premiums  upon  the  cer- 
tificate of  insurance.  It  does  not  affirma- 
tively appear  that  he  had  even  this  limited 
authority,  except  during  the  months  of  No- 
vember and  December,  190^  as  the  evidence 
did  not  disclose  that  he  acted  as  agent  for  a 
longer  period.  The  policy  put  the  insured  up- 
on express  notice  that  agents  of  the  Insurer 
had  no  authority  to  discharge  contracts, 
waive  forfeitures,  or  receive  premiums  in 
arrears  beyond  the  time  specified  in  the  poli- 
cy. It  is  obvious,  therefore,  that  the  in- 
surance association  could  not  be  bound  by 
any  acts  of  its  agent  in  contravention  of  the 
terms  of  the  policy,  unless  It  subsequently 
ratified  them.  It  is  not  contended  that  it 
expressly  ratified  the  acts  of  the  agent  in 
reference  to  the  collection  of  the  premiums. 
Whether,  in  view  of  the  provision  of  the  con- 
tract that  **nonobservance  of  any  of  the  writ- 
ten conditions  or  requirements  of  this  policy, 
•  •  •  without  the.  written  indorsement  of 
approval  by  the  association  through  its  presi- 
dent or  secretary,"  should  render  the  policy 
void,  the  requirements  and  conditions  of  the 
policy  in  reference  to  the  payments  of  premi- 
ums could  bQ  altered  or  waived  by  a  mere 
implied  ratification  by  the  association  of  a 
course  of  dealing  between  its  local  agoit  and 
the  Insured  contrary  to  the  terms  of  the 
policy,  it  is  not  necessary  to  inquire;  for  the 
evidence  wholly  fails  to  show  such  Implied 
ratification. 

Before  ratification  by  a  principal  of  unau- 
thorized acts  of  its  agent  could  be  implied, 
there  would  have  to  be  knowledge  of  the 
principal  of  such  acts,  and  then  conduct  on 
its  part  in  reference  thereto  inconsistent  with 
its  repudiation  of  them.  It  is  clear,  there- 
fore, that  there  could  be  no  implied  ratifica- 
tion by  the  Insurance  association  of  a  previ- 
ously unauthorized  custom  of  its  local  agent 
in  reference  to  the  payment  of  premiums  up- 
on this  policy,  until  the  association  had  no- 
tice of  such  custom.  The  record  wholly  fails 
to  show  such  notice  or  facts  from  which  it 
can  be  legitimately  Inferred.  The  home 
office  of  the  association  was  in  Atlanta,  Ful- 
ton county,  and  the  special  agent  collected 
the  premiums  on  the  policy  in  Richmond 
county.  It  does  not  appear  how  often  he 
made  returns  or  remittances  to  the  associa- 
tion of  his  collections,  nor  does  It  even  appear 
when  he  made  any  return  or  remittance  to 
it  of  a  premium  or  premiums  collected  on 
this  policy.  As  we  have  said,  so  far  as  the 
evidence  disclosed,  he  was  acting  as  the 
agent  of  the  association  only  during  the 
months  of  November  and  December,  1004. 
Perhaps  it  may  be  inferred  from  his  testi- 
mony that  he  was  acting  as  such  agent  some- 
what longer  than  that  but  if  so,  there  1m 
nothing  to  show  how  long  he  collected  premi 
ums  due  on  this  policy. 

Granting  that  the  evidence  in  this  case  is 
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sufficient  to  show  a  course  of  dealing  be- 
tween the  local  and  special  agent  of  the  in- 
surance association  and  the  Insured,  with  re- 
spect to  the  payment  of  premiums  on  the 
policy,  which  was  not  only  Inconsistent  with 
the  terms  of  the  policy,  but  had  existed  for 
a  sufficient  length  of  time  to  establish  a  cus- 
tom between  them  as  to  the  payment  of  the 
premiums,  still  the  evidence  falls  to  show 
that  the  acts  of  such  agent  in  this  particular 
were  either  authorized  at  the  time  or  subse- 
quently ratified  by  the  association.  Under 
the  evidence,  the  association  had  the  right 
to  treat  the  policy  as  forfeited  for  the  non- 
payment of  the  premiums  due,  respectively, 
November  21,  November  28,  and  December  5, 
1904;  and,  as  the  Insured  was  in  bad  health 
when  a  tender  sufficient  to  pay  these  three 
premiums  and  premiums  for  the  two  follow- 
ing weeks  was  made,  the  policy  could  not  be 
revived  without  the  consent  of  the  Insurer. 
See  Hutson  v.  Prudential  Ins.  Co.,  122  Oa. 
847,  50  S.  E.  1000.  It  follows  that  the  judge 
of  the  superior  court  erred  in  overruling  the 
petition  for  certiorari. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


(124Ga.81B) 

EVANS  V.   JOSEPHINE   MILLS. 
(Supreme  Court  of  Georgia.    Nov.  20,  1906.) 

1.  Master  and  Servant — ^Injury  to  Servant 
— Fellow  Servants. 

The  law  governing  this  case  having  hereto- 
fore been  settled  by  this  court  (46  S.  E.  674, 
119  Qa.  448),  and  the  facts  developed  on  the 
last  trial  affirmatively  showing  that  the  de- 
fendant was  not  chargeable  with  any  negli- 
gence, it  follows  that  the  court  below  rightly 
granted  a  new  trial  on  the  ground  that  the  find- 
ing in  favor  of  the  plaintiff  was  wholly  un- 
warranted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  SS  973-97^] 

2.  Evidence — Opinion  Evidence. 

On  the  trial  of  a  suit  for  damages  on  ac- 
count of  personal  injuries  sustained  by  the 
glaintiff  (a  little  girl)  by  reason  of  having 
er  arm  caught  in  a  machine,  it  was  error  to 
allow  nonexpert  witnesses  to  testify  that  the 
machine  "was  very  dangerous  and  not  at  all 
safe  for  a  child  of  tender  years  to  be  around." 
^e  facts  should  have  been  stated,  and  the 
jury  allowed  to  form  their  own  opinion  as 
to  whether  the  machine  was  dangerous. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20, 
Cent  Dig.  Evidence,  §S  2149,  2150.] 

3.  Trial — Instructions. 

It  was  also  error,  in  such  a  case,  to  charge 
the  jury  that  the  only  question  for  them  to 
consider  in  determining  the  liability  of  the  de- 
fendant was  whether  the  machine  by  which  the 
plaintiff  was  injured  was  running  or  standing 
still  at  the  time  she  touched  it,  just  prior  to 
receiving  her  injuries.  Such  a  charge  was 
tantamount  to  instructing  the  jury  that  a  given 
state  of  facts  would  constitute  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  §  1147.] 

(Syllabus  by  the  Court.) 

Error  from  City  0>urt  of  Polk  County; 
F.  A.  Irwin,  Judge. 


Action  by  Bettle  Evans,  by  her  next  friend, 
against  the  Josephine  Mills.  Verdict  for 
plaintiff.  From  an  order  granting  a  new 
trial,  both  parties  bring  error.  Judgment  on 
main  bill  of  exceptions  afElnned.  On  cross- 
bill reversed. 

Seaborn  &  Barry  and  Wright,  Janes  & 
Hunt,  for  plaintiff  in  error.  Bunn  &  Trawiclc« 
for  defendant  in  error. 

FISH,  0,  J.  This  was  an  action  for  dam- 
ages on  account  of  personal  injuries,  brought 
by  Bettie  Evans,  a  minor,  by  her  next  friend, 
against  the  Josephine  Mills.  The  jury  found 
for  the  plaintiff  for  $5,000,  the  full  amount 
sued  for,  and  the  defendant  moved  for  a  new 
trial  on  numerous  grounds.  A  new  trial  was 
granted  on  the  grounds,  as  stated  In  the 
Judge's  order,  "that  it  appears  from  the  un- 
disputed evidence  that  the  plaintiff  waa,  at 
the  time  of  the  accident,  out  of  the  line  of  her 
duty  where  she  was  employed  to  be;  and  it 
further  failing  to  appear  from  any  evidence 
that  the  co-employ6  [who  set  in  motion  Uie 
machine  through  the  operation  of  which  the 
plaintiff  was  injured]  knew  of  her  presence 
at  the  time  the  machine  was  started.*'  The 
remaining  grounds  of  the  motion  were  ex- 
pressly overruled.  The  plaintiff  excepted  to 
the  grant  of  a  new  trial,  and  the  defendant 
filed  a  cross-bill  of  exceptions  in  which  it 
complained.  In  effect,  that  the  court  erred 
In  not  sustaining  its  motion  for  a  new  trial 
In  Its  entirety. 

1.  A  substantial  statement  of  the  essential 
facts  of  this  case  will  be  found  in  the  report 
preceding  the  opinion  of  Mr.  Justice  Lamar, 
delivered  when  the  case  was  here  before. 
Evans  v.  Josephine  Mills,  119  Ga.  448,  46 
S.  E.  674.  We  have  no  hesitation  in  aflirmlng 
the  judgment  on  the  main  bill  of  exceptions ; 
for,  viewing  the  evidence  in  the  light  most 
favorable  to  the  plaintiff.  It  does  not  appear 
that  the  defendant  was  chargeable  with  any 
act  of  negligence.  The  plaintiff  and  another 
of  the  defendant's  employes,  Minnie  Sanders, 
were  children.  Neither  of  them  was  em- 
ployed to  operate  the  mangle ;  the  starting  of 
which  caused  the  Injury.  They  went  to  the 
mangle  without  the  knowledge  of  any  of  the 
defendant's  officers  or  agents  in  charge  of  its 
mill,  and  while  there  the  plaintiff  put  her  fin- 
ger on  the  rollers  for  the  purpose  of  ascer- 
taining whether  they  were  hot  According  to 
her  testimony,  just  as  she  did  so  Minnie 
Sanders,  who  was  standing  at  the  other  end 
of  the  machine,  started  it  in  motion  and  it 
caught  the  plaintiff's  arm,  seriously  mashing 
the  same.  The  plaintiffs  testimony  does  not 
disclose  that  Minnie  Sanders  could  have  seen 
her  put  her  fingers  on  the  rollers  or  had  any 
reason  to  apprehend  that  she  might  do  so.  In 
this  connection  the  plaintiff  testified  that  she 
could  see  only  the  head  and  neck  and  top  of 
the  shoulders  of  Minnie  Sanders,  and  that  she 
supposed  Minnie  Sanders  could  o^ly  see  her 
head  and  shoulders,  and  not  her  hands. 
Under  these  facts  and  circumstances,  a  ver- 
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diet  in  favor  of  the  defendant  waB  demanded. 
When  the  case  was  here  before,  it  was  ruled 
(119  Ga.  452,  46  S.  B.  676)  that  the  plaintiff 
conld  not  recover  unless  the  master,  or  ''some 
one  for  whose  act  he  was  responsible,"  was 
negligent  The  Judgment  was  reversed,  with 
direction  that  the  case  be  submitted  to  the 
jury  on  the  sole  question  of  whether  or  not 
the  co-employ^  who  started  the  machine  waB 
negligent;  it  api)earing  from  the  evidence 
adduced  at  the  trial  then  under  review  that 
this  co-employ6,  Minnie  Sanders,  was  one  of 
the  three  operatives  whose  duty  it  was  to  run 
the  mangle.  On  the  last  trial  it  affirmatively 
appeared  that  Minnie  Sanders  had  nothing 
to  do  with  the  operation  of  the  machine,  but, 
as  above  stated,  that  both  she  and  the  plain- 
tllf  were  away  from  their  posts  of  duty  with- 
out either  the  assent  or  knowledge  of  any  of 
the  officials  or  supervising  agents  in  charge 
of  the  mill.  Had  the  defendant  assigned  to 
Minnie  Sanders  the  duty  of  operating  the 
mangle,  it  would  be  no  defense  that  she  was 
a  person  so  young  and  inexperienced  as  not  to 
be  capable  of  looking  out  for  the  safety  of 
the  plaintiff  before  starting  the  machine. 
Relatively  to  her,  the  defendant  was  not  only 
bound  to  exercise  ordinary  care  to  the  selec- 
tion of  fellow  servants  who  were  capable  of 
properly  operattog  its  machinery  and  taktog 
precautions  against  injury  to  her,  but  was 
responsible  for  their  conduct  while  perform- 
ing the  duties  assigned  to  them;  stoce  the 
doctrine  that  a  master  is  not  ordinarily  liable 
for  the  negligence  of  a  fellow  servant  does 
not  apply  to  a  case  like  the  present,  where 
the  person  injured  is  an  infant  of  tender 
years.  119  Ga.  448,  449,  46  S.  B.  674.  Ac- 
cordtogly,  it  was  incumbent  on  the  defendant 
to  place  in  charge  of  the  mangle  an  employ^ 
not  only  competent  to  run  the  same,  but  to 
operate  it  in  such  a  manner  as  not  to  negli- 
gently injure  other  employ^  of  tender  years 
who  might  come  about  it  and  occupy  a  posi- 
tion which  would  suggest  the  probabilily  of 
their  betog  hurt  if  the  machine  were  started 
without  warning.  This  was  recognized  as 
true  when  the  case  was  remanded  for  another 
trial  on  the  question  whether  or  not  the  'em- 
ployd  who  started  the  mangle  was  negligent. 
The  important  development  on  the  last  hear- 
ing, viz.,  that  Minnie  Sanders  had  not  been 
placed  in  charge  of  the  machine  and  really 
had  nothing  to  do  with  its  operation,  put  an 
entirely  different  complexion  upon  this  phase 
of  the  case,  and  cut  off  all  right  to  a  recovery 
by  the  plaintiff.  The  question  of  the  de- 
fendant's liability  should  not  therefore  have 
been  submitted  to  the  jury,  as  his  honor  rec- 
ognized in  his  order  granting  a  new  trial. 

2.  A  consideration  of  the  points  raised  by 
the  cross-bill  of  exceptions  discloses  addition- 
al reasons  for  setting  aside  the  finding  in 
favor  of  the  plaintiff.  Some  of  the  grounds 
of  the  motion  for  a  new  trial  which  were 
overruled  by  the  judge  were  not  urged  to  the 
brief  of  counsel  before  this  court,  and  there- 
fore  will    not    be   considered.    Still    other 


grounds  of  the  motion  assign  error  upon  por 
tions  of  the  judge's  charge,  which,  while 
perhaps  not  entir^y  accurate,  substantially 
set  forth  the  law  of  the  case  as  announced 
in  the  decision  of  this  court  when  it  was 
here  before,  and  which  do  not  show  any  good 
reason  for  reversing  the  judgment  In  the 
interest  of  brevity  these  grounds  will  not  be 
considered  seriatim.  It  appears,  however, 
that  the  court  allowed  a  witness  to  testify 
that  the  machtoe  which  caused  the  platotifTs 
injuries  '*was  very  dangerous,  and  not  at  all 
safe  for  a  child  of  tender  years  to  be  around," 
and  another  to  testify  that  she  "considered 
the  mangle  dangerous  with  the  cover  off." 
This  evidence  was  objected  to,  on  the  ground, 
among  others,  that  the  witnesses  did  not 
qualify  as  experts,  and  consequently  their 
optoions  as  to  the  safety  or  danger  of  the 
machine  were  inadmissible.  The  admission 
of  this  evidence  is  assigned  as  error,  and  we 
consider  the  assignment  a  meritorious  one. 
It  was  permissible  for  the  nonexpert  wit- 
nesses to  describe  the  machine  and  set  forth 
the  method  of  its  operation,  leavtog  to  the 
jury  to  say  whether  or  not  it  was  danger- 
ous. It  was  not  for  them  to  venture  an 
opinion  on  the  subject,  and  the  evidence 
should  have  been  excluded  on  the  proper 
objection  being  made.  Mayor  v.  Humphries, 
122  Ga.  800,  60  S.  B.  986  (2). 

S.  Brror  is  also  assigned  upon  the  foUow- 
tog  charge  of  the  court:  "I  charge  you, 
gentlemen,  that  the  only  question  for  you 
to  consider  in  determintog  the  liability  of 
the  defendant  in  this  case  is  that  of  whether 
the  press  or  mangle  was  running  or  standing 
still  when  [the  platotiff]  went  to  it  and 
put  her  hand  or  finger  on  the  machtoe."  We 
are  clear  that  this  charge  was  error.  It 
was  tantamount  to  a  direct  instruction  that 
a  given  state  of  facts  would  constitute  negli- 
gence and  render  the  defendant  liable;  and, 
as  the  state  of  facts  mentioned  did  not  con- 
stitute negligence  per  se,  the  charge  was 
entirely  unauthorized.  It  is  too  well  settled 
to  need  citation  of  authority  that  the  jury 
is  the  sole  judge  of  what  constitutes  negli- 
gence, save  only  in  those  cases  where  the 
law  itself,  in  express  terms  or  by  necessary 
implication,  declares  given  acts  to  be  negli- 
gent This  ground  of  the  motion  for  a  new 
trial  should  not  have  been  overruled. 

Judgment  on  mato  bill  of  exceptions  affirm- 
ed; on  cross-bill  reversed.  All  the  Justices 
concurring,  except  BECK,  J^  not  presiding. 


024  Ga.  365) 
CITY  COUNCIIi  OP  AUGUSTA  v.  MARKS. 
(Supreme  Coort  of  Georgia.    Nov.  20,  1905.) 

1.  Pleading  —  Deglabation— Allegations 

OF  Time. 

A  declaration  must  aver  a  time  when  every 
material  traversable  fact  alleged  in  it  tran- 
spired. If  it  fail  to  do  so,  it  is  subject  to 
special  demurrer  on  that  ground. 

[Ed.  Note. — For  cases  in  potot.  see  voL  89, 
Cent.  Dig.  Pleading,  i  Saj 
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Z  Nuisance  —  Action  fob  Damages— Lixi- 

TATIONS. 

Although  a  suit  for  the  creation  of  a 
nuisance  may  be  barred  by  the  statute  of  limi- 
tations, yet  if  the  nuisance  be  of  a  continuing 
character,  which  can  and  should  be  abated,  suit 
may  be  brought  for  damages  arising  from  its 
maintenance. 

[Ed.  Note. — For  cases  In  point,  jiee  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  S  1786; 
v(A.  S7,  Cent  Dig.  Nuisance,  §§  41,  111.] 

S.  Municipal    Corporations  —  Sewebs— Ac- 
tion FOB  Damages— Declaration. 

Where  a  declaration  alleged  that  a  munic- 
ipal corporation  built  through  the  lot  of  the 
plaintiff  a  sewer  which  was  constructed  to  carry 
off  waste  water,  but  which  was  used  also  for 
the  carrying  of  filth,  sewage,  and  fecal  matter, 
and  that  by  reason  of  the  existence  of  the  sewer 
on  his  property  and  the  maintenance  of  a 
"dumping  station'*  or  place  for  the  discharge 
of  such  sewage  near  his  residence  he  has  been 
damaged,  on  special  demurrer  he  should  have 
been  required  to  allege  when  the  sewer  was 
constructed  and  for  what  length  of  time  the 
nuisance  had  been  maintained  during  his  own- 
ership of  the  property,  causing  the  damage  sued 
for. 

4.  Samb— Allbgations  of  Demand. 

Where  an  action  for  damages  is  brought 
against  a  municipal  corporation,  the  declaration 
must  allege  a  substantial  compliance  with  the 
act  of  18d9,  which  requires  persons  having 
claims  for  money  damages  against  a  city  to  pre- 
sent the  same  for  adjustment  before  bringing 
suit;  but  it  is  not  necessary  to  annex  to  the. 
declaration  an  exact  copy  of  such  written  de- 
mand. 

[Ed.  Note. — For  cases  in  point,  see  yoI.  36, 
Cent.  Dig.  Municipal  Corporations,  SS  1715, 
1797.1 

5.  SAMl^—DBMUBBEB— Questions  Raised. 

The  demurrer  in  this  case  does  not  raise 
tlie  question  of  the  sufficiency  of  the  demand 
made,  but  is  based  upon  the  ground  that  a 
copy  of  the  demand  is  not  annexed  to  the  peti- 
tion, and  the  defendant,  therefore,  cannot  stat^ 
whether  the  petition  and  the  demand  correspond. 

6.  Nuisance— Action   fob   Damages— Dec- 
LABATiON— Value  of  Propebtt  Befobe  1n- 

JUBY. 

Where  a  declaration  alleged  that  the  mar- 
ket value  of  a  lot  belonging  to  the  plaintiff  had 
been  depreciated  in  the  sum  of  $3,500  by  reason 
of  a  nuisance  created  and  maintained  by  the 
defendant,  such  an  allegation  was  subject  to 
special  demurrer,  on  the  ground  that  it  did  not 
state  what  was  the  value  of  the  lot  before  the 
injury. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  15, 
Cent  Dig.  Damages,  §  407.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Richmond  Coun- 
ty; W.  F.  Eve,  Judge. 

Action  by  D.  W.  Marks,  Jr.,  against  the 
city  council  of  Augusta.  There  was  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

David  W.  Marlins,  Jr.,  brought  an  action  for 
damages  against  the  city  council  of  Augusta. 
He  alleged,  that  he  was  the  owner  of  a  lot 
bounded  on  one  side  by  the  Augusta  canal, 
which  was  owned  and  operated  by  the  de- 
fendant; that  the  defendant  had  caused  to 
be  built  through  his  lot  a  large  drain  sewer, 
emptying  immediately  south  of  his  lot  and 
within  a  few  feet  of  the  windowa  of  his 


dwelling;  that  it  was  coDBtnicted  for  a  drain 
to  carry  off  waste  water,  but  the  city  used 
It  not  only  for  that  purpose,  but  also  to  re- 
ceive fecal  matter  and  fllth,  which  is  thus 
carried  through  his  lot  and  discharged  very 
near  his  residence,  generating  noxious  gases, 
▼lie  st^iches,  and  germs  of  disease;  that  tliSa 
is  a  continuing  nuisance  and  ''by  reason  of 
the  eidstence  of  said  sewer  on  the  property 
of  your  petitioner,  and  the  maintenance  by 
the  city  council  of  Augusta  of  a  dumping 
station  for  its  contents  immediately  against 
the  property  of  your  petitioner,"  the  market 
value  of  his  lot  has  been  depreciated  in  the 
sum  of  $3,500,  and  the  health  of  his  family 
has  been  greatly  Impaired,  and  he  has  been 
forced  repeatedly  to  close  up  his  home  and 
find  another  place  of  residence,  to  his  damage 
In  the  sum  of  $1,500;  that  30  days  before 
filing  this  suit  he  petitioned  the  ci^  council 
in  writing  to  abate  the  nuisance,  and  called 
to  their  attention  the  fact  that  he  had  been 
damaged  In  the  sum  of  $5,000,  but  to  this 
petition  they  made  no  response.  The  de- 
fendant demurred  to  the  declaration;  the 
demurrer  was  overruled,  and  the  defendant 
excepted. 

C.  Henry  Cohen,  for  plaintiff  in  error. 
F.  W.  Capers,  Pierce  Bros.,  and  Cbaa.  P. 
Pressley,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts). 
If  by  reason  of  a  trespass  upon  realty  it 
has  been  so  Injured  as  to  render  it  permanent- 
ly useless  and  valueless  to  the  owner,  he 
should  recover  the  damages  thus  occasioned  in 
a  single  action.  Thus  where  a  petition  al- 
leged that  by  the  erection  and  maintenance 
of  a  dam  certain  land  of  the  plaintiff  and  the 
timber  thereon  had  been  rendered  worthless 
and  of  no  value,  and  a  recovery  was  had, 
the  plaintiff  could  not  maintain  against  the 
defendant  another  action  again  alleging  the 
same  facts  as  to  the  injuries  sustained  and 
their  cause.  Clark  v.  Lanier,  104  Ga.  184, 
30  S.  E.  741;  Allen  ▼.  Macon  R.  Co.,  107  Ga. 
839,  33  S.  E.  696.  But  if  the  nuisance  was 
of  such  a  character  as  could  be  abated  and 
terminate  the  injury,  the  plaintiff  would  not 
be  limited  to  a  single  action  resulting  from 
its  creation,  but  might  sue  for  injuries  re- 
sulting from  its  maintenance.  In  tbat  event, 
if  he  so  desired,  he  might  bring  successive 
suits  for  damages  resulting  up  to  the  time 
of  bringing  each  suit,  provided  they  were 
not  covered  by  a  former  action,  and  were 
within  the  statute  of  limitatlon&  Massen- 
gale  V.  Atlanta,  113  Ga.  966,  39  S.  B.  578; 
Southern  Ry.  Co.  v.  Cook,  117  Ga,  286.  43 
8.  E.  697;  Langley  y.  Augusta,  118  Ga.  590, 
45  S.  E.  486,  98  Am.  St.  Rep.  133;  Southern 
Railway  Co.  v.  Morris,  119  Ga.  234,  46  S.  E. 
85.  Although  the  nuisance  may  have  been* 
created  more  than  four  years  before  the 
action  was  brought,  if  it  be  maintained  as  a 
continuing  nuisance,  this  is  a  renewal  of  the 
wrong,  and  therefore  actionable.    Reid  ▼• 
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Atlanta,  73  Ga.  523;  Smith  t.  Atlanta,  75 
Ga.  110.  Under  the  allegations  of  the 
declaration  in  the  present  case,  whether  or 
not  the  sewer  was  constructed  through  the 
plaintilTs  lot  more  than  four  years  hefore 
the  action  was  brought,  if  the  defendant 
maintained  a  continuing  nuisance  bj  using 
it  for  sewage,  fecal  matter,  and  filth,  instead 
of  merely  for  waste  water,  the  plaintiff  could 
sue  for  damages  resulting  therefrom. 

It  Is  contended  that  an  alienee  could  not 
mie  for  damages  accruing  while  the  prop- 
erty was  owned  by  the  alienor.  This  is 
true,  but  'the  alienee  of  a  person  owning  the 
property  injured  may  sue  for  the  continuance 
of  the  nuisance,"  CIt.  Code,  f  8882.  It  does 
not  appear  from  the  declaration  that  there 
has  been  any  alienation  since  the  nuisance 
began.  The  defendant,  however,  is  entitled 
to  be  put  on  reasonable  notice  as  to  what 
is  claimed  by  the  plaintiff.  The  declaration 
-alleges  that  the  sewer  was  built  through 
the  lot  of  the  plaintiff,  that  it  had  been 
and  is  being  maintained  as  a  continuing 
nuisance  discharging  filth,  excrement,  and 
foul  matter  near  his  house;  that  by  reason 
of  the  ''existence  of  said  sewer  and .  said 
dumping  station"  the  health  of  his  family 
has  been  greatly  impaired,  and  he  has  been 
forced  repeatedly  to  close  up  his  home  and 
find  another  place  of  residence;  that  the 
market  value  of  his  properly  has  depreciated 
In  the  sum  of  $8,500,  and  that  his  total 
damages  aggregate  $5,000.  Certainly  the  de- 
fendant is  entitled  to  know  when  the  sewer 
was  constructed,  and  for  how  long  a  time 
the  plaintiff  claims  that  he  has  been  receiy- 
ing  the  continuing  injuries  alleged' by  him, 
affecting  the  health  of  liis  family  and  dama- 
ging the  lot  as  a  place  of  residence.  In  Bond 
▼.  Central  Bank,  2  Ga.  100,  it  was  said: 
The  writ  "must  allege  all  the  circumstances 
necessary  for  the  support  of  the  action, 
•  *  *  and  the  time  and  place,  with 
such  precision,  certainty,  and  dearnees  that 
the  defendant,  knowing  what  he  is  called 
upon  to  answer,  may  be  able  to  plead  a 
direct  and  unequlyocal  defence."  In  Kemp 
▼.  Central  Ry.  Co.,  122  Ga.  558,  60  &  E.  465, 
It  was  said:  'The  more  liberal  the  law  in 
the  allowance  of  amendments,  and  the  lees 
the  necessity  for  formalities  in  pleading,  the 
greater  the  right  of  the  defendant  by  special 
demurrer  to  call  for  a  fall  statement  of 
the  facts  out  of  which  the  plaintiiTs  cause 
of  action  arises." 

The  act  of  1899  (Acts  1899,  p.  74)  declares 
that  no  person  having  a  claim  for  money 
damages  against  any  municipal  corpcMration 
on  account  of  injuries  to  person  or  prop- 
erty shall  bring  suit  at  law  or  in  equity 
against  such  corporation  for  the  same  time 
without  first  presenting  in  writing  such  claim 
to  the  governing  authority  of  said  munici- 
pality for  adjustment,  "stating  the  time,  place, 
and  ejLteut  of  such  injury,  as  nearly  as 
practicable,  and  the  negligence  which  caused 
the  same;  and  no  suit  shall  be  entertained  by 


the  courts  against  such  municipality  until  the 
cause  of  action  therein"  has  so  been  present- 
ed. Thirty  days  are  allowed  the  corporation 
to  act  upon  the  claim.  A  declaration  based 
on  such  a  cause  of  action  must  allege  a  sub- 
stantial compliance  with  the  act  But  it  is 
not  necessary  to  annex  a  copy  of  the  demand. 
Saunders  v.  Fitzgerald,  113  Ga.  619,  88  S.  E. 
978;  City  of  Columbus  v.  McDanlel,  117  Ga. 
823,  45  S.  E.  69.  The  ground  of  demurrer 
referring  to  this  subject  is  because  "said 
petition  has  not  annexed  to  it  a  copy  of 
the  petition  filed  with  the  said  city  council 
of  Augusta,  in  accordance  with  the  act  of 
December  20,  1899;  *  •  •  and  that  this 
defendant,  not  having  said  petition  to  said 
city  council  of  Augusta  annexed  to. this  suit, 
cannot  state  whether  the  same  grounds  alleg- 
ed in  the  petition  to  council  appear  in  this 
action,  nor  whether  the  time,  or  place, 
or  extent  of  the  injury  correspond."  This 
ground  does  not  raise  the  question  as  to 
whether  the  allegations  in  regard  to  the 
demand  are  sufficient,  but  merely  whether  a 
copy  of  the  demand  should  not  have  been 
attached  to  the  declaration  so  that  the  de- 
fendant might  compare  it  with  the  allega- 
tions. It  being  unnecessary  to  attach  a  c(^y, 
as  stated  above^  this  ground  was  properly 
overruled. 

An  allegation  that  the  market  value  of 
plaintiff's  property  had  been  depreciated  in 
the  sum  of  $3,600  was  subject  to  special 
demurrer.  The  defendant  was  entitled  to 
know  what  was  claimed  to  have  been  its 
value  before  the  injury  was  done,  and  the 
ground  of  the  demurrer  raising  this  point 
should  have  been  sustained.  The  general  de- 
murrer was  properly  overruled.  Some  of  the 
grounds  of  the  special  demurrer  should  have 
been  sustained,  as  indicated  in  this  opinion. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


024  Oil  871} 
STERLING  ELECTRIC  CO.  et  al.  ▼.  AU- 
GUSTA  TELEPHONE   &   ELEC- 
TRIC CO.  et  aL 
(Supreme  Court  of  Georgia.    Nov.  20,  1905.) 

L   PUSADINOS— AMENDMlCNT--AnjTJSTMBWT    TO 

Auditor's  Rbpobt. 

Where  an  issue  was  made  before  an  audi- 
tor, evidence  introduced  upon  it,  and  the  re- 
port of  the  auditor  found  In  regard  to  it,  there 
was  no  error  in  allowing  an  amendment  of  the 
pleadings  adjusting  the  prayer  for  equitable  re- 
lief to  the  finding  of  the  auditor,  but  not  intro- 
ducing any  new  or  distinct  issue. 

[Ed.  Note. — For  cases  in  point,  see  vol.  89, 
Cent  Dig.  Pleading,  S§  603,  605.] 

2.  COBPOBATTONS  —  ACTION    AGAINST   STOCK - 

HOLDEBS— Evidence. 

Under  the  special  facts  of  the  case,  this 
court  will  not  reverse  the  judgment  of  the  trial 
court  in  refusing  to  decree  that  there  was  a  lia- 
bility on  the  part  of  the  stockholders  which 
was  an  asset  to  which  the  creditors  were  en- 
titled to  look  for  payment. 

PSd.  Note. — ^For  cases  in  point,  see  voL  12, 
Cent  Dig.  Corporations,  i  1156.] 
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3.  REcxivKBa  —  Actions  bt  Discbetion  ov 
Court. 

A  court  of  eqaitj  is  not  bound,  as  a  matter 
of  course,  to  direct  its  receiver  to  bring  suit 
upon  a  note  or  open  account  appearing  upon 
the  books  in  his  hands,  but  is  invested  with 
some  discretion  in  determining  whether  such  a 
suit  would  be  profitable  or  likely  to  result  in 
benefit  or  loss  to  the  estate.  Thus,  if  the  person 
against  whom  such  claim  appears  is  insolvent, 
the  court  is  not  required  to  diminish  the  assets 
by  the  incurring  of  useless  costs. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Receivers,  §§  162,  197.J 

4.  Same— DiBECTiONs  of  Coubt. 

Where  it  appeared  that  the  books  in  the 
hands  of  a  receiver  indicated  an  indebtedness  by 
a  certain  person,  and  the  court  directed  the  re- 
ceiver to  bring  suit  upon  such  account  or  claim, 
''if  upon  investigation  it  appears  that  there  is  a 
reasonable  prospect  of  realizing  on  any  judg- 
ment that  mav  be  obtained,"  and  where  ex- 
ception was  taken  to  such  direction,  but  it  was 
not  shown  what  evidence  was  before  the  court 
touching  the  nature  of  the  claim,  or  the  solvency 
of  the  alleged  debtor,  or  the  probability  of 
realizing  on  any  judgment  which  might  be  ob- 
tained, this  court  will  npt  reverse  the  direction 
BO  given. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Richmond 
County;     Austin    Branch,    Judge   pro    hac 

Action  by  P.  H,  Langdon,  creditor  of  the 
Augusta  Telephone  &  Electric  Company,  and 
others,  against  the  Sterling  Electric  Com- 
pany and  others.  Judgment  for  plaintiffs, 
and  defendants  bring  error.    Affirmed. 

P.  H.  Langdon,  as  a  creditor  of  the  Augusta 
Telephone  &  Electric  Company,  on  behalf 
of  himself  and  all  other  creditors  of  the  de- 
fendant who  might  become  parties,  filed  an 
equitable  petition  against  that  company,  al- 
leging that  it  had  issued  two  series  of  bonds 
secured  respectively  by  a  first  and  second 
mortgage,  plaintiff  being  the  holder  of  bonds 
In  each  series;  that  it  had  defaulted,  was 
insolvent,  and  was  threatened  with  numerous 
suits,  levies,  and  seizures  of  parts  of  Its 
property,  which  would  dismember  It  and 
cause  loss.  He  prayed  for  a  foreclosure  of 
the  mortgages,  that  all  creditors  be  enjoined 
from  suing  except  in  this  proceeding,  and  for 
general  relief.  Various  creditors  intervened. 
The  plaintiffs  in  error  were  unsecured  credit- 
ors who  became  parties  plaintiff.  Some  of 
the  other  Interveners  claimed  Hens  or  priori- 
ties. The  case  was  referred  to  an  auditor, 
and  among  other  things  he  was  directed  to 
report  the  assets  and  indebtedness  of  the  de- 
fendant Pending  the  hearing,  Weed,  an  in- 
tervener, amended  his  intervention  and  al- 
leged that  certain  stock  had  been  issued 
as  a  bonus,  without  payment  therefor,  that 
the  unpaid  amounts  of  such  stock  were  sub- 
ject to  a  call  or  assessment,  and  were  assets 
of  the  company  and  should  be  collected  (or 
creditors.  He  prayed  that  the  receiver  be  re- 
quired to  institute  suit  against  them,  and 
also  to  Institute  suit  upon  a  certain  claim 
alleged  to  exist  against  one  D.  P.  Langdon. 
The  auditor  in  bis  report  included  as  an  asset 


the  claim  against  Langdon  as  appearing 
prima  facie  to  be  due;  but,  under  the  evi- 
dence, held  there  was  no  liability  on  the 
part  of  the  holders  of  the  stock,  and  declined 
to  Include  such  a  liability  as  an  asset 
Exceptions  were  filed  by  Weed  on  this  branch 
of  the  case,  and  by  others  on  other  points. 
The  report  was  filed  August  26,  1904.  On 
December  30th,  following,  the  plaintiffs  in 
error  filed  what  they  termed  an  amendment  to 
t)ieir  interventions,  in  which  they  alleged  that 
the  stockholders  had  never  paid  for  stock 
issued  to  them,  and  prayed  that  the  receiver 
be  directed  to  collect  the  unpaid  subscriptions, 
and  "for  such  relief  and  for  such  further  and 
other  directions  as  may  be  proper  under  the 
circumstances."  The  original  plaintiff  filed 
an  amendment  to  his  pleadings,  based  upon 
the  finding  of  the  auditor,  and  asking  relief 
in  regard  to  a  matter  found  in  the  auditor's 
report  This  was  demurred  to  by  the  plain- 
tiffs in  error,  but  the  demurrer  was  overruled. 
On  January  28th  the  plaintiffs  in  error  amend- 
ed their  pleadings  in  reference  to  declaring 
a  liability  on  the  part  of  the  holders  of 
common  stock  and  in  r^:ard  to  having  suit 
brought  on  the  claim  against  Langdon.  The 
case  coming  on  for  a  final  decree,  the  pre- 
siding Judge  entered  a  decree  in  which  he 
recites  that,  "it  appearing  that  all  the  excep- 
tions to  the  auditor's  report  have  been  with- 
drawn and  dismissed  by  the  parties  making 
them,  exc^t  the  exceptions  filed  by  John 
W.  Weed,  and  it  further  appearing  that  all 
the  parties  In  interest,  as  hereinafter  set 
out,  are  before  the  court  after  due  notice," 
he  overrules  the  exceptions  of  Weed  and  the 
prayers  of  his  supplementary  petition,  ex- 
cept as  to  the  Institution  of  suit  against 
Langdon,  "against  whom  the  receiver  is 
ordered  to  bring  suit,  if  upon  investigation  it 
appears  that  there  is  a  reasonable  prospect 
of  realizing  on  any  Judgment  that  may  be 
obtained."  The  report  of  the  auditor  was 
confirmed,  and  a  decree  entered  accordingly. 
Weed  did  not  except,  but  the  plaintiffs  in 
error  filed  a  bill  of  exceptions  alleging  three 
errors:  First,  because  the  court  overruled 
their  demurrer  to  the  amendment  of  the 
original  petition;  second,  because  he  refused 
to  hold  that  there  was  a  liability  by  the 
stockholders  to  subsequent  creditors,  and  tb^ 
contended  that  this  was  an  asset  to  which 
they  were  entitled  to  look  for  payment; 
third,  because.  In  authorizing  suit  by  the  re- 
ceiver against  Langdon,  he  limited  it  by  the 
use  of  the  words,  "If  upon  Investlgatloa  it 
appears  that  there  is  a  reasonable  pros- 
pect of  realizing  on  any  Judgment  that  may 
be  obtained." 

P.  O.  O'Gorman,  for  plaintiffs  In  error. 
Jas.  B.  &  Bryan  Cumming  ,and  C.  Henry 
Cohen,  for  defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  facts). 
2.  There  was  no  error  in  or«irruling  the  de- 
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marrer  to  the  amendment  of  the  plaintiff. 
The  matter  dealt  with  in  it  had  been  before 
the  auditor,  evidence  had  been  Introduced 
on  the  subject,  and  he  had  made  a  report 
touching  It  The  amendment  simply  adjust- 
ed the  plaintiff's  pleadings  and  prayer  to 
meet  the  facts  which  had  thus  been  con* 
sidered  and  passed  on.  Cureton  y.  Cureton, 
120  Ga.  560,  48  S.  E.  162  (2). 

2.  The  plaintiffs  in  error  were  parties  be- 
fore the  auditor.  Eyidence  was  introduced 
on  the  subject  of  the  liability  of  the  stock- 
holders, and  whether  it  was  an  asset  of  the 
company.  No  one  except  Weed  seems  to 
hare  objected  to  the  auditor's  making  an 
adjudication  on  the  subject  of  the  liability. 
His  counsel  contended  that  it  was  not  within 
the  province  of  the  auditor  to  pass  on  the 
question  of  liability,  but  to  report  these 
claims  as  prima  facie  assets.  The  auditor 
construed  the  order  of  reference  and  his 
duty  differently.  So  far  as  appears  in  the 
record,  the  plaintiffs  in  error  never  filed  any 
exceptions  to  the  auditor's  report  In  the 
bill  of  exceptions  it  was  recited:  "That  at 
this  time,  December  20,  1904,  all  of  the  par- 
ties who  had  filed  exceptions  to  the  report 
withdrew  the  same,  except  John  W.  Weed, 
on  which  day  the  [plaintiffs  in  error]  Joined 
in  bis  exceptions  by  their  counsel  in  open 
court  and  were  allowed  to  do  so  by  the 
court**  It  is  not  stated  that  they  filed  any 
exception  themselves  or  took  any  order  on 
the  subject,  and  we  presume  that  this  meant 
no  more  than  that  counsel  for  these  parties 
assisted  in  urging  the  exceptions  of  Weed. 
We  do  not  know  how  they  could  have  be- 
come parties  to  exceptions  filed  by  another 
person,  after  the  time  for  excepting  had 
passed.  In  the  absence  of  anything  in  the 
record  to  show  that  this  was  done,  we  put 
upon  the  language  the  construction  referred 
to  above,  which  represents  all  that  could 
lawfully  have  been  done  by  the  plaintiffs  in 
error  at  that  time.  The  presiding  Judge  re- 
cited in  his  final  decree  that  all  exceptions 
were  withdrawn  or  dismissed  except  those 
of  Weed,  which  were  overruled.  Plaintiffs 
in  error  appear  to  have  largely  rested  their 
proceeding  upon  that  of  Weed,  and,  when  he 
failed  to  except,  they  have  undertaken  to  do 
so.  It  is  true  that  they  filed  an  amendment 
somewhat  similar  to  that  of  Weed,  after  the 
auditor  had  filed  his  report  alleging  that 
they  had  never  had  the  opportunity  to  pre- 
sent this  question  in  a  court  of  law  since  the 
facts  came  to  their  knowledge.  But  inas- 
much as  evidence  was  introduced  before  the 
auditor  and  he  reported  on  the  subject  it  is 
not  easy  to  see  how  the  plaintiffs  In  error  or 
their  counsel  could  have  escaped  knowing 
the  facts.  If  they  rested  upon  the  proceed- 
ing of  Weed  to  hold  the  stockholders  liable^ 


the  auditor  found  that  he  was  notified,  be- 
fore he  purchased  the  bonds,  that  the  com- 
pany would  make  such  a  transaction,  and 
that  he  must  be  assumed  to  have  assented  to 
it  Generally,  where  it  is  desired  that  a 
receiver  shall  bring  suits,  application  is 
made  to  the  court  of  his  appointment,  set- 
ting out  the  grounds  for  suit  and  upon  prop- 
er showing  the  court  passes  an  order  giving 
direction  to  the  receiver.  It  is  not  altogeth- 
er usual  to  have  the  question  whether  there 
is  a  liability  on  the  part  of  stockholders, 
which  should  be  enforced  by  a  suit  to  be 
brought  by  the  receiver,  finally  passed  on  in 
limine  by  an  auditor,  under  an  intervention 
filed  with  him,  before  actual  suit  by  the  re- 
ceiver or  by  the  parties,  and  without  prayer 
for  a  Judgment  against  any  special  persons, 
and  to  have  the  court  thus  decree  that  a  lia- 
bility exists,  as  plaintiffs  in  error  seem  to  de- 
sire. Their  exception  is  to  a  refusal  to  so 
hold.  Some  of  the  holders  of  the  stock  were 
themselves  interveners  on  other  grounds,  and 
were  thus  before  the  auditor,  while  others 
were  not  Neither  by  invoking  an  amendment 
of  the  order  of  reference  or  an  order  con- 
struing it  and  giving  direction  to  the  auditor, 
nor  by  exception  to  the  auditor's  report  have 
these  unsecured  creditors  who  brought  the 
case  to  this  court  raised  the  question  in  the 
trial  court  The  parties  who  filed  the  bill  of 
exceptions  seem  to  have  taken  their  chances 
upon  this  mode  of  procedure,  and  we  are  not 
prepared  to  say  that  as  to  them  the  court 
erred  in  the  ruling  which  he  made.  We  do 
not  wish  to  be  understood  as  in  any  manner 
modifying  or  changing  the  ruling  made  in 
Allen  V.  Grant,  122  Ga.  552,  50  S.  E.  494. 
What  we  hold  is  that  under  the  special  facts 
of  this  case,  the  plaintiffs  In  error  are  not 
entitled  to  a  reversal. 

8.  We  do  not  know  what  evidence  was  be- 
fore the  presiding  Judge  upon  the  subject  of 
Langdon,  or  the  nature  of  the  claim  against 
hlm,^  or  whether  he  was  solvent  or  insol- 
vent, or  as  to  the  probability  of  realizing  on 
a  Judgment  against  him.  In  regard  to  di- 
recting the  receiver  to  bring  suit  on  prom- 
issory notes  or  open  accounts,  the  Judge  has 
some  right  to  look  to  the  interest  of  the  es- 
tate. He  is  not  bound  to  direct  the  receiver 
to  Involve  the  estate  in  heavy  costs  or  ex- 
penses in  suing  insolvent  or  worthless  claims. 
The  plaintiffs  in  error  do  not  apear  to  have 
shown  whether  there  was  a  probability  of 
realizing  on  the  Langdon  claim,  or  whether 
they  were  willing  to  save  the  estate  from 
costs  should  the  suit  be  unremunerative. 
The  court  gave  the  receiver  some  discretion 
in  Judging  of  the  matter,  and  we  cannot  say 
that  he  erred. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 
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LIVELY  et  aL  ▼.  HUNTER.' 
(Supreme  Court  of  Georgia.    Dec  21»  1905.) 

Injunction— Motion  to  Dissolve— Decree. 
On  the  hearing  of  a  motion  to  disBOive  and 
vacate  a  temporary  injunction,  the  court  in 
without  jurisdiction  to  enter  a  final  decree  dis- 
posing of  the  main  case  on  its  merits. 

[Ed.  Note. — For  cases  in  point,  see  voL  27» 
Cent  Dig.  Injunction,  §§  389,  400.] 

(Syllabus  by  the  Gourt.) 

Error  from  Superior  Court,  Gwlnett  Coon- 
ty;  R.  B.  Russell,  Judge. 

Action  by  F.  J.  Hunter  against  O.  P.  and 
a  M.  Lively.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Reversed. 

A  petition  for  injunction  was  filed  by  F. 
J.  Hunter,  as  executor  under  the  will  of 
Mra  M.  V.  Medlock,  and  as  next  friend  of 
faer  minor  children,  to  prevent  O.  P.  and  H. 
M.  Lively  from  erecting  a  warehouse,  to  be 
used  for  the  storage  of  fertilizers,  within 
close  proximity  to  certain  dwellings  belong- 
ing to  the  estate  represented  by  the  plaintiff. 
A  restraining  order  was  granted  by  the  judge 
of  the  superior  court,  and  October  15,  1904, 
was  fixed  as  the  date  for  the  interlocutory 
hearing.  On  that  day  an  order  was  passed 
postponing  the  hearing,  at  the  request  of  the 
parties,  till  November  2d,  that  they  might 
be  afforded  an  opportunity  to  settle  the  con- 
troversy. On  October  27th  they  signed  ar- 
ticles wherein  they  agreed  to  submit  to  cer- 
tain named  arbitrators  the  question  whether 
the  "health  or  property  of  said  plaintiffs" 
would  be  Injured  or  damaged  by  the  use  of 
the  warehouse  contemplated  by  the  defend- 
ants; the  parties  also  stipulating  that  the 
award  of  the  arbitrators,  If  favorable  to 
the  plaintiff,  should  be  returned  to  and  made 
the  judgment  of  the  superior  court  On  De- 
cember 2Sth  the  arbitrators,  after  formal 
hearing  of  the  matter  at  Issue,  found  In  fa- 
vor of  the  plaintiff,  and  made  their  return 
to  the  superior  court,  and  the  judge  passed 
an  order  directing  the  submission  and  f^^ard 
to  be  entered  on  the  minutes.  This  order 
was  passed  at  the  March  term,  1905,  of  that 
court,  which  was  the  appearance  term  of 
the  proceeding  for  Injunction.  On  March 
6th  a  P.  and  H.  M.  Lively  filed  a  demurrer 
and  an  answer  to  the  plaintiff's  petition.  At 
that  term  they  also  filed  exceptions  to  the 
award  of  the  arbitrators,  to  which  excep- 
tions the  plaintiff  Interposed  a  demurrer. 
The  bearing  thereon  was  passed  till  the  next 
term  of  the  court,  owing  to  the  sickness  of 
his  counsel.  On  March  23d  the  defendants 
presented  to  the  judge  a  written  motion  to 
dissolve  the  restraining  order  previously 
granted,  and  asked  that  he  fix  a  day  for  a 
hearing  on  this  motion.  On  the  27th  of  that 
month  the  judge  passed  an  order,  at  cham- 
bers, calling  upon  the  plaintiff  to  show  cause 
before  him  on  April  29th  why  the  restraining 
order  should  not  be  vacated  and  dissolved, 
upon  the  motion  of  the  defendants.    On  April 


24th  another  order  was  passed,  reciting  that 
It  was  Impossible  to  hear  the  motion  at  the 
time  appointed,  and  directing  that  the  hear- 
ing thereon  take  place  on  June  8,  1905.  The 
parties  appeared  on  the  date  last  named, 
and  the  judge  then  undertook  to  deal,  not 
only  with  the  motion  to  dissolve  the  restrain- 
ing order,  but  also  with  the  issues  raised  by 
the  demurrer  and  answer  to  the  plaintiff's 
petition  for  Injunction,  and  by  the  exceptions 
filed  by  the  defendants  to  the  award  of  the 
arbitrators,  as  well  as  by  the  demurrer  to 
these  exceptions  which  had  been  Interposed 
by  the  plaintiff.  After  considering  all  of  the 
questions  thus  presented  his  honor  passed 
an  order  reciting  that  the  demurrer  to  the 
exceptions  taken  to  the  award  of  the  arbi- 
trators was  sustained,  and  the  exceptions 
were  stricken;  that  the  award  of  the  arbitra- 
tors was  made  the  judgment  of  the  court; 
and  that  the  defendants  were  "perpetually 
enjoined  from  using  the  house  In  question 
for  the  storage  of  guano."  In  a  bill  of  ex- 
ceptions sued  out  in  behalf  of  the  defendants 
below,  error  Is  assigned  upon  this  judgment. 

D.  K.  Johnston,  for  plaintiffs  in  erzor. 
T.  M.  Peeples,  for  defendant  In  error. 

EVANS,  J.  (after  stating  the  facta).  The 
judgment  complained  of  waa  rendered  at  the 
hearing  fixed  on  motion  of  the  defendants 
to  dissolve  an  Interlocutory  InjunctioiL  The 
only  question  before  the  court  on  that  hear- 
ing was  the  propriety  of  dissolving  or  Ta- 
catlng  the  restraining  order  tn  the  main  case, 
which  was  still  pending.  The  main  case 
was  not  before  the  court  on  Its  merits,  and 
the  court  was  without  jurisdiction  to  enter 
a  final  decree  disposing  of  It 

Judgment  reversed.  All  the  Justices  ooa- 
currlng. 


024  Ga.  618) 
SWORDS  V.  ROBERTSON  et  al. 
(Supreme  Court  of  Georgia.    Dec.  21,  1905.) 

New  Tbiai/— Bvidencb— SurFiciBNCT. 

The  only  complaint  made  is  that  the  verdict 
was  contrary  to  law  and  the  evidence.  There 
was  evidence  from  which  the  jury  were  au- 
thorized to  find  the  verdict  which  was  returned, 
and  it  was  not  error  to  overrule  the  motion 
for  a  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  voL  37, 
Cent  Dig.  New  Trial.  §§  142-148.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Walton  Coun- 
ty; R.  B.  Russell,  Judge. 

Action  between  Amy  Swords  and  W.  F. 
Robertson  and  others.  From  the  judgment. 
Swords  brings  error.    AflSrmed. 

T.  W.  Rucker,  for  plaintiflf  in  error.  Na- 
pier &  Cox  and  F.  0.  Foster,  for  defendant 
In  error. 

CANDLER,  J.  Judgment  afiOrmed.  All  the 
Justices  concurring. 
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STATE  V.  WOODROW, 

(Supreme  Court  of  Appeals  of  Wait  Vlrg InUu 
Dec.  12.  1905.) 

1.  Witnesses  —  CJoMPrrEwcr  —  Husband 
AJfD  Wife. 

A  wife  is  not  a  competent  witness  against 
her  husband  In  a  prosecution  for  crime. 

[Ed.  Note. — For  cases  in  point,  sea  Tol.  60, 
Cent.  Dig.  Witnesses,  SS  133,  139.] 

2.  Same. 

Quaere,  Is  a  wife  or  husband  a  competent 
witness  now  against  the  other,  in  a  prosecution 
for  crime  committed  against  such  witness? 
8.  Same^Mubdeb  or  Child. 

A  wife  is  not  a  competent  witness  against 
her  husband  in  a  prosecution  against  him  for 
the  murder  of  his  infant  child,  of  the  age  of 

14  months,  though  the  same  pistol  ball  kiiled 
the  child  and  wounded  the  wife  while  the  child 
was  in  her  arms. 

4.  Indictment— Motion  to  Quash. 

An  indictment  cannot  be  quashed  because 
ft  rests  in  whole  or  part  on  incompetent  eri- 
dence. 

[Ed.  Note. — VoT  cases  In  point,  see  TiA.  27, 
Cent.  Dig.  Indictment  and  Information,  S  488.] 
&  Cbiminal  Law— iNSTBUonoNS. 

Better  practice  is  to  require  instructions  to 
be  in  writing;  but  the  mere  fact  that  an  in- 
struction is  oral  will  not  reverse. 

[Ed.  Note. — ^For  cases  in  point,  see  y6L  10, 
Cent.  Dig.  Criminal  Law,  §  3168.] 

<L   HOHICIDB—lNSTBUCnONS. 

Refusal  of  an  instmetios,  on  a  trial  for 
BBurder,  giving  the  findings  in  the  power  of  the 
iory,  including  one  of  involuntary  manslaughter, 

15  not  error,  when  no  evidence  in  the  case  tends 
to  show  that  degree  of  homicids.  Such  instruc- 
tion should  not  be  given. 

[Bd.  Note. — ^For  cases  in  point,  see  v<^  26, 
Cent.  Dig.  Homicide,  f  656.] 
7.  Samb— Demonstbativb  Bvidbnge.  • 

Evidence  of  experiment  to  test  the  capacitj 
of  a  child  to  fire  a  pistol  Is  admissible  to  repel 
evidence  of  one  accused  of  murder,  going  to 
show  that  the  child  fired  the  pistol,  causing  the 
homicide. 

[Ed.  Note. — For  cases  in  jpoint,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  S  854.] 

(Syllabus  by  the  Court.) 

Poffenbarger  and  Sanders,  JJ.,  dissenting. 

]Srror  to  Circuit  Court,  Mineral  County. 

WilliaiB  Woodrow  was  convicted  of  murder 
in  the  second  degree,  and  brings  error.  Re- 
versed. 

Frank  C.  Reynolds,  for  plaintiff  in  error. 
The  Attorney  General,  Frank  Lively,  and  O. 
A.  Hood,  for  the  State. 

BRANNON,  P.  William  Woodrow  was  In- 
dicted in  Mineral  county  for  the  murder  of 
his  child,  Ruth  Elizabeth  Woodrow,  and  was 
flentenced  to  the  penitentiary  for  eight  years 
upon  a  verdict  of  murder  in  the  second  de- 
gpree.  The  deceased  was  a  baby  14  months  of 
age,  and  was  in  the  arms  of  its  mother,  at 
her  breast,  when  a  pistol  shot  killed  it,  the 
ball  passing  through  the  baby's  head  and 
wounding  the  mother,  according  to  her  evi- 
dence. The  accused  offered  a  plea  In  abate- 
ment to  quash  the  indictment,  on  the  ground 
that  his  wife  had  been  examined  before  the 
grand  jury;  but  the  plea  was  rejected.  On 
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the  trial  the  wife  of  the  accused  gave  evi- 
dence at  the  instance  of  the  state  against  her 
husband,  over  his  protest  Was  the  wife  a 
competent  witness  against  him?  Elliot  on 
Evidence,  vol.  2  S  736,  states  the  law  thus: 
^When  the  husband  or  wife  was  the  defend- 
ant in  a  criminal  prosecution,  the  other  was, 
at  common  law,  Incompetent  either  for  or 
against  the  accused.  The  marriage  rela- 
tion, however,  must  be  a  lawful  one,  or  the 
the  rule  generally  has  no  application.  And, 
if  the  offense  was  committed  by  husband  or 
wife  against  the  other,  the  injured  party  is 
usually  a  competent  witness,  either  for  or 
against  the  accused,  both  at  common  law  and 
under  the  statutes.'*  That  late  work  of  great 
practical  value  cites  many  authorities  for  its 
text  Bishop's  New  Crlm.  Procedure,  vol.  1, 
§  1153,  says  that,  "if  personal  violence  is  in- 
flicted on  the  wife  by  the  husband,  she  from 
necessity  may,  or,  if  required,  must,  testify  to 
it  in  a  criminal  proceeding  against  him  for 
the  battery ; ,  and  he  may  do  the  like  if  she 
beats  him."  This  ancient  rule  of  the  com- 
mon law  is  stated  in  all  the  books.  The 
sole  question  in  this  case  is:  Does  this  case 
come  within  the  exception  to  the  rule;  that 
is,  was  the  prisoner's  act  of  shooting  the 
child  a  crime  against  the  wife?  It  was  not 
violence  to  her  person.  It  was  not  a  crime 
against  her  person  corporeally.  Such  it  has 
to  be  under  this  exception.  It  is  true  that 
there  has  been  considerable  difference  of  opin- 
ion as  to  what  instances  fall  within  this  ex- 
ception. Some  cases  hold  that  bodily  violence 
to  the  wife  is  not  the  only  case  under  the 
exception.  For  Instance,  cases  of  bigamy, 
and  other  cases,  have  been  held  to  fall  with- 
in the  exception.  The  books  must  be  resorted 
to  for  full  discussion.  It  will  be  found  that, 
though  cases  where  no  actual  violence  con- 
stituting assault  and  battery  upon  the  wife 
have  been  held  to  fall  within  the  reason  of 
the  exception,  yet  they  are  cases  which  di- 
rectly affect  the  legal  right  of  the  wife,  rights 
going  along  with  her  personality  or  person, 
as  an  individual  separated  from  sll  other 
persons.  However,  I  can  safely  say  that  the 
great  bulk  of  American  decision  is  that,  to 
come  within  the  exception,  the  case  must  be 
one  of  personal  violence  to  the  spouse.  Bas- 
sett  V.  U.  S.,  137  U.  S.  496, 11  Sup.  Ct  165,  34 
L.  Ed.  762 ;  Baxter  v.  State  (Tex.  Cr.  App.)  31 
S.  W.  394,  53  Am.  St  Rep.  720 ;  Crawford  v. 
State  (Wis.)  74  N.  W.  537,  67  Am.  St  R^p. 
829;  Ommonwealth  v.  Sapp  (Ky.)  14  8.  W. 
834,  29  Am.  St  Rep.  466.  And  I  repeat  that 
those  cases,  like  bigamy  and  others  that  do 
not  actually  Involve  violence  to  the  person, 
which  are  held  within  the  exception,  are  cases 
where  the  wrong  is  to  the  individual  particu- 
larly and  directly  Injured. by  the  crime  for 
which  the  husband  is  prosecuted.  Dill  v. 
People  (CJolo.  Sup.)  36  Pac.  229,  41  Am.  St 
Rep.  254.  But  the  instances  mentioned — ^I 
mean  the  cases — not  requiring  actual  violence 
to  persons  are  confined  to  a  few  states.  The 
weight  of  authority  is  otherwise,  requiring 
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personal  violence  or  a  restraint  of  liberty  to 
the  wife;  restraint  of  liberty  being  a  wrong 
to  her  person.  Bassett  v.  U.  S.,  137  U.  S. 
496,  11  Snp.  Ct  165,  34  L.  Ed.  762.  The  act 
must  touch  her  person,  or  her  personal  Indl- 
Tidual  right,  as  a  person  distinct  and  individ- 
ualized from  the  balance  of  the  community, 
to  come  under  the  exception  spoken  of.  An 
enormous  wrong  this  murder  was  to  the 
mother  in  a  moral  point  of  view,  In  an  emo- 
tional point  of  view,  in  a  sentimental  point  of 
view.  In  a  pathetic  point  of  view,  under  emo- 
tions of  the  heart  which  move  human  beings, 
owing  to  the  relation  of  mother  and  child. 
We  are  apt  to  consider  this  terrible  crime  as 
a  greater  one  against  the  mother  than  to  any 
other  living  human  being.  Still,  in  a  physical 
point  of  view,  the  homicide  did  not  touch  the 
person  of  the  wife,  but  was  only  a  crime  against 
her  as  one  member  of  the  community — I  mean 
in  the  eye  of  the  law.  Remember  that  Wood- 
row  was  tried  for  killing  the  child,  not  for 
shooting  his  wife.  On  a  trial  for  shooting 
his  wife  she  could,  under  the  ezoeption  stat- 
ed, give  evidence  against  her  husband,  and 
could  prove,  if  material,  not  only  the  shoot- 
ing of  herself,  but  also  the  shooting  of  the 
child,  as  part  of  the  res  gestse;  but  on  his 
trial  for  killing  the  child  the  fact  that  the  one 
ball  did  violence  to  both  mother  and  child 
does  not  alter  the  case.  The  homicide  of 
the  child  Is  one  distinct  crime ;  the  shooting 
of  the  mother  another  distinct  crime.  The 
c^ose  connection  of  the  two  In  time  and  cir- 
cumstances does  not  blend  the  results  of  the 
ball,  and  make  the  killing  of  the  child  a  per- 
sonal or  corporeal  violence  to  the  mother. 
To  come  under  the  exception  the  crime  must 
be  against  the  mother  in  a  legal  point  of  view. 
The  rule  of  evidence  as  to  res  gestie  will  not 
admit  the  wife  as  a  witness.  Under  that 
rule  the  question  Is,  not  the  competency  of  the 
witness  proving  the  things  done  or  said,  but 
whether  the  things  themselves  are  proper  to 
go  before  the  jury,  even  though  proven  by 
a  competent  witness;  whereas  here  It  Is  a 
question  whether  the  witness  Is  a  proper  one 
to  prove  the  things  done  or  said,  admitting 
those  things  to  be  proper  evidence,  if  deposed 
to  by  a  competent  witness. 

Necessity,  the  want  of  another  witness,  is 
pleaded  for  the  admission  of  the  wife's  evi- 
dence in  this  case.  That  was  the  parent  of 
the  common-law  exception.  But  that  excep- 
tion may  often  arise  and  call  as  loudly  as 
in  this  case.  Suppose  the  husband  should 
kill  a  grown  child  in  the  privacy  of  the  home, 
there  being  no  other  witness  of  the  fact  but 
the  wife;  would  this  necessity  admit  her 
evidence?  Suppose  he  would  there  kill  the 
wife's  grown  sister  or  any  one  else;  would 
she  be  competent?  I  say  not  If  there  were 
other  witnesses  present,  would  she  be  com- 
petent? I  suppose  not,  as  the  necessity  would 
not  then  exist.  Then,  the  evidence  would  be 
competent  or  Incompetent  according  as  there 
was,  or  was  not,  another  witness  than  the 
wifl».    Though  we  concede  that  the  necessity 


meant  by  law  in  this  instance  is  not  merely 
necessity  for  some  witness,  but  the  necessity 
to  protect  the  spouse,  still  that  would  not 
admit  the  wife's  evidence  In  this  case.  It  Is 
suggested  that  tender  age  of  the  person  In- 
jured, causing  Incapacity  to  give  evidence^ 
calls  for  the  wife's  evidence.  Does  it  depend 
on  age?  If  so,  the  wife's  competency  or  In- 
competency would  rest  on  the  age  of  the  per- 
son injured.  If  the  husband  should  kill  a 
man  in  the  field  or  highway,  none  but  the 
wife  of  the  murderer  being  present,  would 
she  be  a  competent  witness  against  her  hus- 
band? Surely  not  Yet  the  cry  of  justioe 
would  be  as  loud  in  that  case  as  in  the  pres- 
ent case.  The  necessity  would  be  just  as 
great.  The  accidental  circumstance  that  no 
eye  saw  the  deed  but  that  of  wife  and 
husband  would,  in  such  case,  just  as  much 
create  a  necessity  for  the  wife's  evidence  as 
in  this  case.  The  ancient  rule  of  the  common 
law,  forbidding  evidence  of  one  spouse  against 
the  other,  stands  intact  to-day.  Our  Ck)de  of 
1809,  in  chapter  152,  S  19,  reads  thus:  'On 
any  trial  or  examination  In  or  before  any 
court  or  officer  for  a  felony  or  misdemeanor, 
the  accused  shall,  at  his  or  her  own  request 
(but  not  otherwise)  be  a  competent  witness 
on  such  trial  and  examination.  The  wife  or 
husband  of  the  accused  shall  also,  at  the  re- 
quest of  the  accused,  but  not  otherwise,  be 
a  competent  witness  on  such  trial  and  exami- 
nation." The  object  of  this  statute,  in  its 
latter  clause,  was  to  make  the  wife  or  hus- 
band a  competent  witness  for  the  other,  at 
his  or  her  request  It  is  an  enabling  stat- 
ute, because  before  it  came  neither  could  use 
the  evidence  of  the  other.  It  enlarges  the 
right  of  the  accused  by  giving  him  or  her  the 
right  to  Introduce  hia  or  her  spouse  as  a  wit- 
ness, but  it  does  not  enlarge  the  right  of  tbe 
state.  Before  that  statute  the  state  could 
not  Introduce  the  wife  against  the  husband, 
or  the  husband  against  the  wife ;  neither  can 
it  do  so  since  that  statute.  That  statute  does 
not  touch  this  case.  Whether  it  has,  by  the 
words  ''but  not  otherwise,"  abolished  tbe  ex- 
ception which  the  commcm  law  made  to  the 
rule  excluding  wife  and  husband— that  la,  the 
exception  allowing  them  to  give  evidence  of 
a  crime  done  by  one  to  the  other — ^we  do  not 
.say,  because  it  does  not  arise  In  this  case. 
If  we  viewed  this  Instanos  as  within  the  com- 
mon-law exception,  then  we  would  have  to 
decide  whether  the  statute  changed  the  com- 
mon-law exception  and  made  the  wife  in- 
competent It  may  with  force  be  said  that 
the  statute  is  very  broad;  that  it  makes  one« 
and  only  one,  exception  to  the  rule  of  the  in- 
competency of  the  spouse;  that  it  only  al- 
lows one  to  use  the  other  as  a  witness;  that 
the  words  "but  not  otherwise"  are  an  af- 
firmative enactment  since  they  actually  pro- 
hibit such  evidence,  except  In  one,  and  only 
one,  case.  Reasons  which  may  have  oper- 
ated in  the  Legislature  for  branding  such  evi- 
dence as  incompetent  wholly  can  be  suggest- 
ed.   In  many  instances  the  one  spouse  wants 
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to  get  rid  of  the  other,  and  may  give  false 
testimony  to  accomplish  it  Also,  it  would  in 
some  cases  breed  animosity  and  marital  dis- 
sension. The  Legislature  may  hare  designed 
to  utterly  exclude  its  use  in  behalf  of  the 
state.  If  such  was  its  design,  it  could  scarce- 
ly have  used  more  apt  language  than  those 
prohibitory  words.  They  are  strong  prohibi- 
tory words.  Therefore  we  conclude  that  the 
evidence  of  Woodrow's  wife  was  improperly 
used  against  him. 

Next,  as  to  the  plea  in  abatement:  The 
law  is  thus -stated  in  17  Am.  &  Eng.  Ency. 
li.  (2d  Ed.)  1283:  '"The  court  will  not  look 
behind  the  return  of  the  grand  Jury  to  set 
aside  an  Indictment  because  that  body  re- 
ceived improper  evidence  or  the  testimony  of 
witnesses  who  were  not  competent  to  testify." 
Many  cases  there  cited  aupport  this  view. 
The  Texas  court  said,  in  a  case  where  a  wife 
had  been  examined  as  a  witness  against  her 
husband  by  a  grand  jury:  *'We  cannot  look 
behind  the  return  of  the  grand  Jury  and  set 
aside  an  indictment  because  improper  evi- 
dence has  been  received."  Dockery  v.  State 
(Tex.  Or.  App.)  34  S.  W.  281.  Where  the  ac- 
cused was  examined  by  the  grand  Jury,  It 
was  held  not  to  invalidate  the  indictment 
Mencheca  v.  State  (Tex.  Or.  App.)  28  S.  W. 
203.  Some  of  the  cases  dted  by  the  En- 
cyclopaedia for  its  text  above  quoted  are  cases 
where  the  wife  was  before  the  grand  jury, 
giving  evidence  against  her  husband.  State 
y.  Tucker,  20  Iowa,  608;  State  v.  Boyd 
(S.  0.)  27  Am.  Dec.  376;  Dockery  v.  State, 
just  dted.  There  are  authorities  to  the  con- 
trary. In  the  wilderness  of  conflicting  cases 
a  court  In  these  days  can,  at  best  only  select 
that  line  seeming  to  it  the  better  one.  Where 
Is  the  better  reason?  In  the  first  place,  my 
own  experience  as  a  practitioner  and  judge 
tells  me  that  it  is  not  usual,  under  practice 
in  this  state,  to  challenge  an  indictment  on 
either  the  ground  of  want  of  sufficient  evi- 
dence to  sustain  it  or  even  the  incompetency 
of  evidence  before  the  grand  jury.  It  would 
be  a  practice  of  great  inconvenience.  Very 
plainly  a  court  cannot  go  into  the  question  of 
the  weight  and  suffidency  of  the  evidence  to 
sustain  the  indictment  and  thus  review  the 
action  of  the  grand  Jury.  That  would  be  for 
the  court  to  usurp  the  office  of  the  grand  Jury, 
and  also  to  usurp  the  office  of  the  petit  jury, 
because  the  court  is  not  the  Judge  of  the 
weight  of  the  evidence,  but  the  grand  Jury 
In  the  first  instance  is,  and  finally  the  petit 
jury.  When  once  an  indictment  is  returned 
a  true  bill,  it  has  legal  force.  You  cannot  go 
behind  the  return.  It  is  not  void,  and  it 
only  remains  to  try  its  truth.  Where  there 
Is  some  legal  evidence,  though  light  before 
the  grand  jury,  the  Indictment  cannot  be 
quashed.  Wharton,  Grim.  L.  §  508;  State  v. 
Logan,  1  Nev.  509 ;  State  v.  Morris,  36  Iowa, 
272. 

But  how  is  it  when  the  question  is  not 
one  of  sufficiency  of  evidence,  but  where  in- 
competent evidence  has  been  heard  by  the 


grand  jury?    The   indictment   is  not  void. 

Often  incompetent  evidence  is  heard  by 
grand  juries,  not  merely  incompetent  matter, 
but  incompetent  witnesses.  It  would  be  an 
Inconvenient  and  dangerous  practice  to  In- 
stitute preliminary  investigation  to  ascer- 
tain what  incompetent  evidence  was  before 
the  grand  jury,  how  much  good  and  how 
much  bad  evidence,  and  what  its  weight 
Where  there  is  any  competent  evidence  be- 
fore the  grand  jury,  it  cannot  be  quashed, 
though  there  may  have  been  some  incom- 
petent evidence  of  witnesses,  say  the  author- 
ities just  cited.  This  proposition  would 
hardly  seem  to  require  authority.  The  court 
cannot  say  on  what  the  grand  jury  found 
its  indictment  or  how  far  the  incompetent 
evidence  operated,  or  on  what  members  it 
operated.  You  cannot  call  each  member  and 
ascertain  on  what  evidence  he  formed  judg- 
ment Next  take  the  case  where  the  indict- 
ment rests  alone  on  evidence  of  an  incom- 
petent witness.  In  such  cases  some  author- 
ities say  that  the  indictment  must  go,  but 
even  here,  why  shall  we  not  say  that  on  the 
trial  the  state  may  furnish  other  evidence 
ample  to  sustain  its  indictment  which  was 
not  before  the  grand  jury?  The  indictment 
is  only  a  charge,  to  be  sustained  by  com- 
petent evidence  on  the  trial.  So  the  court 
said  in  State  v.  Dayton,  53  Ain.  Dec.  270. 
The  accused  can  have  the  evidence,  if  in- 
competent excluded  on  the  trial.  True,  it  is 
hard  on  him  to  be  put  to  trial  upon  an  in- 
dictment resting  alone  on  incompetent  evi- 
dence, but  grand  juries  are  not  good  judges 
of  competency,  and  oftentimes  do  not  consult 
the  court  It  would  be  very  bad  practice, 
endless  inconvenience,  to  have  a  full  pre- 
liminary trial  of  competence  of  evidence  be- 
fore the  grand  Jury  in  many  cases.  How  far 
would  the  practice  go?  Does  the  inconven- 
ience to  the  accused  Justify  the  institution  of 
such  a  practice?  Are  not  his  rights  fully 
vindicated  by  his  right  to  exclude  improper 
evidence  on  the  trial?  Therefore  we  con- 
clude that  the  plea  in  abatement  was  prop- 
erly rejected. 

The  prisoner  testified  that  his  little  boy, 
less  than  three  years  of  age,  often  played 
with  the  pistol  which  killed  the  baby,  and 
that  on  that  fateful  day  he  was  playing  with 
the  pistol  and  discharged  it  and  thus  the 
baby  was  killed.  The  state,  to  repel  this 
defense,  to  meet  this  evidence,  gave  evi- 
dence tending  to  show  that  the  little  boy  had 
not  capacity  to  fire  the  pistol.  This  evidence 
was  that  when  the  hammer  of  the  pistol  had 
been  pulled  back  by  a  witness,  the  little  boy*» 
finger  was  placed  upon  the  trigger,  and  he 
was  asked  to  pull  the  trigger  and  throw  ttie 
hammer,  but  was  unable  to  do  so.  The  evi- 
dence was  also  that  the  little  boy  was  ask> 
ed  to  pull  back  the  hammer,  and  was  unable 
to  do  so.  This  evidence  was  proper  to  go 
before  the  jury  to  say  whether  this  defense 
of  the  prisoner  was  true  or  false.  It  is 
suggested  that  the  little  boy  may  not  hars 
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exerted  his  full  strength  to  lift  the  hammer 
or  pull  the  trigger.  This  may,  or  may  not, 
be  80.  It  does  not  appear  that  the  child  re- 
fused to  try,  or  did  not  try,  to  do  so,  but  the 
evidence  fairly  shows  that  he  did  make  the 
effort  Whether  he  used  all  his  strength  we 
canrot — we  need  not — say,  since  that  is  a 
question  of  probability  or  Improbability  be- 
fore the  Jury,  not  a  question  of  the  admissibil- 
ity of  the  evidence.  In  short,  Its  weight  was 
for  the  ]ul7. 

Error  Is  assigned  because  the  court  re- 
fused to  allow  a  witness  to  prove  that  the 
prisoner  told  him  at  a  point  a  quarter  of  a 
mile  from  the  place  of  the  homicide,  when 
going  for  a  doctor,  just  after  leaving  the 
spot,  how  the  shooting  took  place.  It  does 
not  distinctly  appear  that  the  declaration 
was  close  enough  In  time  or  place  to  the 
transaction  to  be  part  of  the  res  gestae. 
Where  the  declaration  is  merely  a  narrative 
of  a  past  occmrence,  though  made  ever  so 
soon  after  the  occurrence,  it  ought  not  to 
be  received  in  evidence,  as  it  Is  no  part  of 
the  res  gestae.  Corder  v.  Talbott,  14  W.  Va. 
277;  Hawker  v.  Ralhroad,  15  W.  Va.  628, 
36  Am.  Rep.  825.  The  proposed  evidence 
was  merely  the  prisoner's  story,  not  on  the 
spot  of  the  transaction,  reflecting  its  truth, 
but  after  he  had  had  time  to  make  up  the 
story.  Furthermore,  it  does  not  appear  what 
the  witness  would  give  in  evidence  as  to  how 
the  shooting  took  place.  What  did  Wood- 
row  say  to  him  as  to  how  it  took  place?  It 
does  not  appear.  This  is  another  reason  for 
holding  that  the  rejection  of  the  evidence 
constitutes  no  error.  Sesler  v.  Coal  Co.,  51 
W.  Va.  318,  41  S.  B.  216;  Greever  v.  Bank, 
99  Va.  547,  39  S.  E.  159;  Kay  v.  Glade,  47 
W.  Va.  468,  35  S.  E.  973. 

The  defendant  excepted  to  the  refusal  of 
an  instruction  saying  that  the  jury  could  find 
a  verdict  of  not  guilty,  or  of  Involuntary 
manslaughter,  or  of  manslaughter,  or  of 
murder  in  the  second  degree,  or  of  murder  in 
the  first  degree,  with  a  recommendation  of 
confinement  in  the  penitentiary,  or  of  murder 
in  the  first  degree.  This  Instruction  com- 
menced with  a  verdict  of  not  guilty.  The 
usual  course  is  to  commence  with  murder  in 
the  first  degree.  Perhaps  the  court  thought 
that  the  object  was  to  give  undue  promi- 
nence to  the  verdict  of  not  guilty.  However, 
we  do  not  see  that  this  fact  would  render 
the  written  Instruction  objectionable.  But 
the  Instruction  is  bad,  because  it  introduced 
into  the  case  the  degree  of  involuntary  man- 
slaughter, when  no  evidence  whatever  tended 
to  show  involuntary  manslaughter.  If  the 
prisoner  killed  the  child,  the  law  would  pre- 
sume that  the  act  was  prima  facie  murder  In 
the  second  degree.  Involuntary  manslaugh- 
ter had  nothing  to  do  with  the  case  under  the 
evidence.  Many  cases  say  that  an  Instruction 
should  not  be  given  when  no  evidence  fits  it 
to  the  case,  for  the  reason  that  it  introduces 
before  the  jury  a  question  not  presented  by 
tha  evidence.    It  1$  a  wrong  to  the  state,  and 


often  results  in  a  defeat  of  justice.  There 
is  nothing  in  the  evidence  of  this  case  to 
show  facts  entering  Into  the  legal  definition 
of  involuntary  manslaughter. 

Therefore  we  reverse  the  judgment,  set 
aside  the  verdict,  and  grant  a  new  trial,  and 
remand  the  case  for  such  new  trial. 

POFPENBARGER,  J.  (dissenting).  The 
judgment  is  reversed  because  of  the  admis- 
sion of  the  testimony  of  the  wife  of  the  ac- 
cused on  his  trial.  On  the  question  of  its 
admissibility  I  am  compelled  to  differ  from 
the  majority  of  the  court,  though  I  am  in 
perfect  accord  with  all  their  rulings  as  to 
other  phases  of  the  case.  Therefore  I  would 
affirm  the  judgment 

By  the  common  law,  husband  and  wife 
were  not  competent  witnesses  either  for  or 
against  each  other.  This  was  the  general 
rule.  There  was  an  exception  to  it,  first 
declared  tn  Lord  Audley's  Case,  3  State  Tri- 
als, 402;  Rex  v.  Aryre,  1  Str.  633;  Lady 
Lawley's  Case,  B.  M.  P.  287;  Rex  v.  Mead, 
Burr.  542;  Rex  v.  Bowes,  1  T.  R.  698;  Jag- 
ger*s  Case,  East's  P.  G.  454;  Rex  v.  Woodcock, 
Leach  G.  a  L.  463.  The  existence  of  this 
exception  to  the  general  rule  of  the  common 
law  is  generally  admitted  by  the  courts  of 
this  country.  People  v.  Green,  1  Denio,  614; 
State  V.  Hussey,  44  N.  0. 123;  Whipp  v.  State, 
34  Ohio  St  87,  32  Am.  Rep.  359;  State  v. 
Davis,  3  Brev.  3,  5  Am.  Dec.  529;  Goodwin  v. 
State,  114  Wis.  318,  90  N.  W.  170;  Davis  v. 
Oommonwealth,  99  Va.  838,  38  S.  E.  191.  In 
the  case  last  dted  the  rule  is  stated  as  fol- 
lows: "At  common  law  the  wife  was  a  com- 
petent witness  to  testify  against  her  husband 
in  relation  to  offenses  alleged  to  have  been 
committed  by  him  upon  her.'*  Starkle  on 
Evidence,  vol.  2  (part  1)  554,  says:  **Tho 
wife  is  a  witness  ex  necessitate  on  a  charge 
against  her  husband  of  violence  committed  on 
her  person;  so  the  dying  declarations  of  the 
wife  against  her  husband  are  admissible  in 
the  case  of  murder."  For  the  state,  it  is 
insisted  that  under  this  exception  to  the  com- 
mon-law rule,  the  evidence  of  the  wife  is 
admissible  under  the  circumstances  of  this 
case. 

Before  entering  upon  an  inquiry  as  to  this, 
it  is  necessary  to  determine  a  preliminary 
question,  namely,  whether  this  exception  ex- 
ists in  the  law  of  this  state.  It  does,  unless 
taken  away  by  some  statutory  provision. 
Section  19  of  chapter  152  of  the  Code  of  1899 
is  the  only  provision  which  seems  to  have  any 
bearing  upon  the  question.  It  reads  as  fol- 
lows: "In  any  trial  or  examination  in  or 
before  any  court  or  officer  for  a  felony  or 
misdemeanor,  the  accused  shall,  at  his  or  her 
own  request  (but  not  otherwise)  be  a  com- 
petent witness  on  such  trial  and  examination. 
The  wife  or  husband  of  the  accused  shall 
also,  at  the  request  of  the  accused,  but  not 
otherwise,  be  a  competent  witness  on  such 
trial  and  examination.  But  a  failure  to 
make  such  request  shall  not  create  any  {ve- 
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snmptloD  against  him  or  her,  nor  shall  any 
reference  be  made  to  nor  comment  upon  such 
failure  by  any  one  during  the  progress  of  the 
trial  In  the  hearing  of  the  Jury/'  The  mean- 
ing of  this  statute  Is  plain.  It  was  Intended 
to  modify  the  common  law  in  respect  to  two 
rules  entirely  different  from  the  one  now 
under  consideration.  By  that  law  the  ac- 
cused person  was  not  permitted  to  testify  at 
alL  No  matter  what  his  condition  In  life, 
his  mouth  was  closed  as  regarded  testimony. 
He  was  only  permitted  to  address  to  the  court 
a  statement,  unsworn,  and  without  the  aid  of 
GOunseL  State  y.  Taylor  (W.  Ya.)  60  &  B. 
247;  Cooley's  Cons.  Llm.  442-449.  The  pri- 
mary object  of  this  statute  was  to  enable 
the  witness  to  testify  in  his  own  behalf,  but 
in  doing  so  the  Legislature  took  care  not  to 
Tlolate  that  proTislon  of  the  Constitution 
which  denies  to  any  court  power  to  compel 
a  person  charged  with  crime  to  testify 
against  himself.  To  this  end  the  court. is 
required  to  allow  such  testimony  only  upon 
the  request  of  the  prisoner.  To  make  this 
emphatic  and  plain,  the  Legislature  said  he 
should,  at  his  own  request,  but  not  otherwise, 
be  admitted  as  a  competent  witness.  Then 
the  privilege  was  further  extended,  so  as  to 
permit  the  wife  of  the  accused,  at  his  request, 
but  not  otherwise,  to  become  a  witness.  This 
part  of  the  statute  relates  to  the  general  rule 
of  the  common  law  which  prohibited  the  wife 
from  testifjring  for  or  against  the  husband. 
It  is  an  enabling  statute,  passed  for  the  pur- 
pose of  modifying  two  common-law  rules: 
First,  the  one  which  prevents  an  accused 
person  from  testifying  in  his  own  behalf; 
and,  second,  the  one  which  forbids  the  hus- 
band or  wife  of  the  accused  from  testifying 
on  his  trial.  Confessedly  its  object  and  pur- 
pose is  to  remove  and  destroy  restrictions 
upon  the  competency  of  witnesses,  not  to 
add  to  them  in  any  respect  This  has  been 
the  policy  and  evolutionary  tendency  of  the 
law  of  evidence,  and  of  all  legislation  on  the 
subject  Incompetency  by  reason  of  interest 
has  been  almost  wholly  done  away  with  by 
statute.  In  most  of  the  states  of  the  Union 
the  accused  is  now  permitted  to  testify  upon 
his  trial,  and  to  have  the  benefit  of  the  testi- 
mony of  his  spouse.  Prior  to  the  enactment 
of  this  statute  in  1881  the  accused  was  re- 
quired to  remain  dumb  while  the  evidence  of 
the  state  was  detailed  against  him.  By  the 
act  passed  in  that  year  (Acts  1881,  p.  277,  c 
29)  the  privilege  of  testifying  was  extended 
to  him,  if  he  should  request  It,  and  that  act 
contained  the  cautionary  phrase  "but  not 
otherwise."  Plainly  this  did  not  extend  be- 
yond the  rule  which  disqualified  the  accused 
from  testifying.  No  reference  to  his  testi- 
mony on  the  trial  of  his  wife,  or  to  her  testi- 
mony on  his  trial,  is  found  in  that  act  There 
id  no  peg  here  upon  which  anybody  can  hang 
the  contention  that  the  words  "but  not  other- 
wise" signify  legislative  intent  to  prevent  the 
husband  and  wife  from  testifying  against  each 
other,  when,  by  the  common  law,  they  are 


entitled  to  do  so;  for  there  is  no  reference  to 
the  husband  or  wife.  It  applies  to  the  ac- 
cused alone,  but  the  double  phrase  "at  his 
own  request,  but  not  otherwise"  was  used« 
nevertheless,  just  as  it  appears  now  in  sec- 
tion 19  of  chapter  152  of  the  Code  of  1899. 
What  possible  reason  could  have  existed  for 
adding  the  words  "but  not  otherwise"  in 
that  statute?  Plainly  nothing  more  than 
emphasis.  The  title  of  the  act^  "To  make 
persons  charged  with  crime  competent  wit- 
nesses in  their  own  behalf,"  shows  that  it 
was.  By  the  act  of  1882  (Acts  1882,  p.  484, 
c.  161)  the  substance  of  the  act  of  1881  was 
re-enacted  into  section  19  of  chapter  162  of 
the  Code  of  1899  by  way  of  amendment,  and 
an  addition  was  made  to  it,  allowing  the  wife 
or  husband,  at  the  request  of  the  accused,  but 
not  otherwise,  to  be  a  competent  witness  on 
such  trial.  As  it  is  perfectly  plain  that  the 
words  "but  not  otherwise"  were  used  In  the 
act  of  1881  merely  for  emphasis,  it  is  reason- 
ably to  be  presumed  that  they  have  no  other 
signification  in  the  act  of  1882.  It  simply 
follows  the  language  of  the  previous  act 
That  phrase  received  legislative  construction 
before  it  was  inserted  in  the  act  of  1882,  and 
therefore,  under  the  rule  that  all  acts  in 
pari  materia  are  to  be  considered  together 
in  ascertaining  the  legislative  intent,  it  is 
clear  that  the  purpose  was  merely  to  affect 
the  two  common-law  rules  of  evidence  to 
which  reference  has  been  made.  The  com- 
petency of  such  witnesses  is  made  to  depend 
upon  the  request  of  the  accused.  This  implies 
Intent  only  to  make  them  competent  when 
their  testimony  is  desired  by  the  accused,  but 
not  admissible,  and  to  alter  the  common-law 
rules  in  so  far  only  as  they  denied  to  the  ac- 
cused the  benefit  of  such  testimony  when  he 
might  desire  it  It  cannot  be  supposed  that 
the  Legislature  contemplated  any  such  de- 
sire when  the  crime  charged  has  been  per- 
petrated upon  the  husband  or  wife  of  the  ac- 
cused. Cases  of  this  class  were  governed  by 
a  rule  different  from  the  two  rules  which 
precluded  such  testimony  when  desired  by  the 
accused.  It  is  termed  by .  the  courts  and 
text-writers  an  exception  to  the  general  rule, 
but  in  itself  it  is  a  rule  applicable  to  a  special 
case,  and  legislation  which  is  plainly  appli- 
cable to  oth,er  rules,  and  designed  to  modify 
them,  ought  not  to  be  extended  to  this  one  by 
mere  inference.  Statutes  which  are  in  der- 
ogation of  the  common  law  are  to  be  strictly 
construed-  Moreover,  it  is  well  settled  that 
in  construing  a  statute  the  court  must  keep 
in-  view  the  evil  which  the  Legislature  sought 
to  remedy.  What  that  evil  was  in  this  in- 
stance is  plainly  apparent  from  the  language 
used.  By  this  process  of  reasoning  I  reach 
the  conclusion  that  this  statute  works  no 
change  in  the  common-law  exception  which 
permits  the  wife  and  husband  to  testify 
against  each  other  on  criminal  trials  for 
offenses  by  one  against  the  other. 

Whether  the  exception  is  broad  enough  to 
make  the  wife  a  competent  witness  against 
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the  husband,  under  the  circumstances  of  this 
case,  Involves  a  consideration  of  the  reason 
or  principle  upon  which  that  exception 
stands.  All  the  authorities  say  it  arises  ex 
necessitate  rei.  What  sort  of  necessity  is 
its  basis?  In  Bentley  v.  Cook,  3  Doug.  422, 
Lord  Mansfield  said  ^'that  necessity  is  not 
a  general  necessity,  as  where  no  other  wit- 
ness can  be  had,  but  a  particular  necessity, 
as  where,  for  instance,  the  wife  would  other- 
wise be  exposed  without  remedy  to  personal 
Injury."  In  Soule's  Case,  5  Greenl.  407,  Mel- 
len,  C.  J.,  said:  "From  the  general  rule  some 
exceptions  have  been  established,  founded  on 
the  necessity  of  the  case.  For  instance,  if 
a  wife  could  not  be  admitted  to  testify 
against  the  husband  as  to  threatened  or  exe- 
cuted violence  and  abuse  upon  her  person, 
he  could  play  the  tyrant  and  brute  at  his 
pleasure,  and  with  perfect  security  beat, 
wound,  and  torture  her  at  times  and  in 
places  when  and  where  no  witnesses  could 
be  present  nor  assistance  be  obtained." 
Wigmore  on  Evidence,  §  2339,  says:  *'That 
was  commonly  placed  on  the  ground  of  ne- 
cessity; that  is,  a  necessity  to  avoid  that 
extreme  injustice  to  the  excluded  spouse 
which  would  ensue  upon  an  undeviating  en- 
forcement of  the  rule.'*  In  Rex  v.  Wakefield, 
2  Lew.  Or.  a  1,  20,  279,  Hullock,  B.,  said: 
"A  wife  is  competent  against  hw  husband  In 
all  cases  affecting  her  liberty  and  person. 
*  *  *  It  would  be  unreasonable  to  ex- 
clude the  only  person  capable  of  giving  evi- 
dence in  certain  cases  of  injury.  Our  law 
recognizes  witnesses  ex  necessitate,  and  it 
would  be  strange,  indeed,  that  the  husband 
should  be  allowed  to  exercise  every  atrocity 
against  the  wffe  and  her  evidence  not  be 
admitted." 

The  nature  of  the  necessity  being  thus  dis- 
closed, is  it  applicable  to  the  case  of  a  wrong 
done  by  either  spouse  to  an  Infant  child? 
Plainly  it  appears  that  this  necessity  grows 
out  of  the  privacy  and  seclusion  in  which 
such  wrongs  may  be  perpetrated.  The  hus- 
band is  master  of  his  home.  The  law  terms 
it  his  castle.  From  it  he  may  exclude  all 
except  members  of  his  family.  There  he 
has  the  right  to  require  the  presence  and  con- 
tinuance of  his  wife  and  children.  In  the 
secret  recesses  of  his  mansion  they  are  bound 
by  duty  to  stay.  Against  his  will  they  are 
not  entitled  to  have  others  present  He  is 
entitled  to  the  custody  and  control  of  his 
children.  He  may  make  them  utterly  de- 
pendent upon  him  for  their  support,  by  deny- 
ing to  strangers  the  right  to  give  them  em- 
ployment and  to  receive  them  within  their 
doors.  His  right  to  their  custody  is  admitted 
to  be  superior  to  that  of  the  mother,  even 
when  the  parents  are  living  separately  from 
each  other.  Is  it  possible  that  the  law  will 
not  permit  the  wife  to  reveal  the  brutality 
and  inhumanity  of  the  husband  to  children 
of  such  tender  years  as  to  make  them  in- 
competent as  witnesses?  If  she  cannot,  what 
remedy  is  there  in  the  law  for  their  protec- 


tion? If  it  is  not  a  wrong  against  her,  con- 
ceding that  it  is  necessary  to  bring  the  act 
within  the  definition  of  a  legal  wrong  against 
her,  then  it  does  not  justify  her  separation 
from  him,  and  she  is  compelled  either  to  re- 
main silent  and  submit  to  it,  or  forfeit  her 
right  to  the  support  of  her  husband  and  to 
any  share  in  his  estate.  For  a  wrong  cruelly 
perpetrated  upon  her  she  may,  under  our 
law,  depart  from  her  lord's  castle  without 
forfeiting  her  right  to  dower  or  her  distribu- 
tive share  in  his  estate,  but,  if  she  cannot 
do  so  for  cruelty  to  her  infant  child  without 
making  such  sacrifice,  it  seems  to  me  that 
the  necessity  is  even  greater  than  In  the 
case  of  direct  cruelty  to  herself,  as  by  beat- 
ing, wounding,  and  maltreating.  If  it  does 
justify  separation,  then  it  must  be,  in  law, 
a  wrong  done  to  her,  and  therefore  strictly 
within  the  exception.  To  say  it  is  not  an 
Injury  and  a  wrong  to  her  is  to  set  at  de- 
fiance the  laws  of  nature.  The  lowest  or- 
ders of  the  animal  kingdom  will  not  only 
protect  their  young,  but  will,  as  a  rule,  sacri- 
fice life  itself  for  their  safety.  Men  and 
women  who  have  the  true  natural  Instincts, 
and  in  whom  the  parental  affection  is  normal, 
undepraved,  and  unrestrained  by  vlclousness, 
will  make  any  sacrifice,  even  that  of  their 
personal  safety  and  lives,  for  the  protection 
of  their  children.  No  sacrifice  can  be  greater 
than  that  of  the  child.  In  subjecting  Abra- 
ham to  the  final  and  highest  test  of  his  faith, 
God  required  him  to  offer  up  his  son;  and 
the  highest  ideal  of  sacrifice  is  embodied  in 
the  scriptural  declaration:  "God  so  loved  the 
world  that  he  gave  His  only  begotten  Son," 
etc 

Any  interpretation  of  the  common  law 
which  ignores  natural  rights  is  not  to  be  en- 
tertained, for  its  object  is  the  vindication  of 
such  rights.  The  general  rule  to  which  ex- 
ception has  been  made  is  not  predicated  up- 
on any  natural,  inalienable  right,  but  merely 
upon  public  policy,  and  to  say  that  public 
policy  will,  in  any  event,  be  carried  to  the 
extent  of  destroying  a  natural  right,  or  falls 
short  of  the  protection  of  such  rights,  is  to 
carry  it  beyond  reason.  That  the  general 
rule  disqualifying  the  husband  and  wife  from 
testifying  for  or  agaiiist  each  other  does  rest 
upon  considerations  of  public  policy  is  not 
open  to  question.  All  the  decisions  are  to 
this  effect  In  Soule's  Case,  cited,  Mellen,  G. 
J.,  said:  "Reasons  of  public  policy  do  not 
certainly  extend  so  far  in  such  cases  as  to 
disqualify  her  from  being  a  witness  against 
him."  Lord  Hardwicke  said,  in  Barker  v. 
Dixie,  temp.  Hardw.  264:  "The  reason  why 
the  law  will  not  suffer  a  wife  to  be  a  witness 
for  or  against  her  husband  is  to  preserve  the 
peace  of  families."  Lord  Kenyon  said,  in 
Davis  v.  Dinwoody,  4  T.  R.  678:  **Tbelr  l>e- 
ing  so  nearly  connected,  they  are  supposed  to 
have  such  a  bias  on  their  minds  that  they  are 
not  to  be  permitted  to  give  evidence  either 
for  or  against  each  other."  Irvln,  J.,  In 
Mills  ▼.  U.  &,  1   Pin.  73,  7S,  said:    "But. 
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suffer  or  compel  him  to  testify,  and  Indelible 
disgrace  may  be  fixed  upon  his  family,  and 
he  be  made  the  subject  of  the  deepest  morti- 
fication which  a  sensitive  being  can  endure. 
•  ♦  ♦  Is  a  policy  so  fraught  with  mls- 
ctdef  to  those  delicate  relations  of  society 
to  be  established?  Surely  not**  '*The  reason 
for  the  exclusion  of  husband  and  wife  when 
called  for  or  against  each  other  being  social 
policy  and  not  Interest,  statutes  abolishing 
Incompetency  resting  on  Interest  do  not  re- 
move the  common-law  Incompetency  of  hus- 
band and  wife  for  or  against  each  other.*' 
Whar.  Or.  Bv.  S  400.  If  we  were  to  examine 
all  the  cases  on  the  subject,  nothing  better 
or  more  forcible  than  reasons  of  public  policy 
could  be  found  for  the  general  rule  disquali- 
fying husband  and  wife  from  testifying. 
Some  Judges  have  said  It  Is  due  to  their  unity. 
Grant  It;  and  yet  we  have  but  a  fiction  ren- 
dered necessary  for  the  working  out  of  cer- 
tain rights  artificially  created  by  the  law. 
Are  the  natural,  Inalienable  rights  of  life 
and  liberty  to  be  sacrificed  or  subordinated 
to  mere  reasons  of  public  policy?  If  we  say 
that  disqualification  goes  so  far  as  to  pre- 
vent the  wife  from  testifying  against  the 
husband  concerning  a  wrong  done  to  a  help- 
less child,  to  whose  voice  the  courts  will  not, 
and  cannot,  listen,  we  must  say  that  reasons 
of  public  policy  shall  be  paramount  to  nat- 
ural right 

The  rules  and  principles  governing  so- 
ciety and  the  marital  relation,  as  well  as  the 
law  of  nature,  demand  that  parents  have  the 
custody  of  the  persons  of  their  children.  No 
law  can  alter  this  without  subverting  the 
family  relation  which  lies  at  the  basis  of 
all  society.  No  law  can  clothe  a  child  of 
extremely  tender  age  with  the  power  to 
testify,  with  any  degree  of  certainty,  as  to 
the  nature  and  extent  of  injury  Inflicted  up- 
on It  Hence,  If  husband  and  wife  are  not 
permitted  to  testify  against  each  other  as  to 
offenses  against  such  children,  the  law  af- 
fords no  adequate  protection  to  their  lives 
and  liberty.  If,  therefore,  it  be  conceded 
that  an  Injury  to  such  a  child  is  not  a  wrong 
to  the  person  or  liberty  of  the  mother  or 
father,  the  principle  of  necessity  affords  in- 
dependent ground  for  the  admission  of  the 
testimony  of  either  husband  or  wife  against 
the  other  In  respect  thereto.  The  object  of 
the  law  Is  to  protect  life,  liberty,  and  prop- 
erty, and  encourage  the  pursuit  of  happiness. 
The  family  relation.  Its  sanctity  and  In- 
violability, are  necessary  to  the  existence  and 
perfection  of  society,  and  the  law  will .  not 
permit  Invasions  of  Its  sanctity,  nor  dis- 
turbance or  breach  of  its  confidential  rela- 
tions, upon  considerations  of  mere  conven- 
ience, or  in  respect  to  light  and  trivial  mat- 
ters; but  human  life,  liberty,  and  immunity 
from  great  bodily  Injury  are  matters  of  such 
moment  that  the  remedies  afforded  by  the 
law  must  be  adequate  for  the  vindication  of 
the  right  thereto  under  all  circumstances.  It 
must  create  no  places  in  which  wounding 


and  murder  may  be  perpetrated  with  im- 
punity, and  without  fear  or  posslbllily  of  de- 
tection and  punishment  Husband  and  wife 
will  not  be  dragged  forth  to  testify  against 
each  other  as  to  offenses  against  strangers, 
and  divulge  matters  communicated  In  con- 
fidence, and  take  action  calculated  to  engen- 
der hatred  between  them  and  produce  dis- 
cord and  dissensions,  subversive  of  the  family 
relation.  Their  own  happiness,  and  the  ne- 
cessity of  maintaining  that  relation  for  the 
benefit  of  society  in  general,  as  well  as  the 
protection  of  the  helpless  offspring  of  the 
union,  forbid  this,  because  the  public  right 
against  the  offender  may  ordinarily  be  vin- 
dicated without  it  But  when  the  blood  of 
husband,  wife,  or  helpless  child  is  found  on 
the  door  of  the  home,  and  wounds  on  the 
body  of  such  member  of  the  family,  the  law 
must  invade  that  home  and  permit  the  truth 
to  be  disclosed,  else  the  enemy  of  the  home 
and  all  society,  and  violator  of  all  laws,  hu- 
man and  divine,  must  go  unwblpped  of  Jus- 
tice. The  law  of  necessity  alters  the  general 
rule  of  competency  under  such  circumstances. 
This  is  the  force  and  effect  of  the  common- 
law  decisions  which  permit  the  husband 
and  wife  to  testify  against  each  other  on 
charges  affecting  their  persons  and  liberty. 
They  declare  a  principle  of  the  common  law, 
and  the  reason  for  the  application  of  that 
principle  here  la  imperious. 

The  courts  of  this  country  seem  to  hold 
that  nothing  short  of  personal  violence  to 
the  husband  or  wife  will  make  one  a  compe- 
tent witness  against  the  other,  under  the 
common-law  exception.  Brock  v.  State,  44 
Tex.  Cr.  R.  336,  71  8.  W.  20,  60  L.  R.  A.  466, 
100  Am.  St  Rep.  859;  Compton  v.  State,  44 
Am.  Rep.  703;  People  v.  Schoonmaker,  117 
Mich.  190,  75  N.  W.  439,  72  Am.  St  Rep. 
560 ;  State  v.  Frey,  76  Minn.  526,  79  N.  W. 
518,  77  Am.  St  Rep.  660 ;  Crawford  v.  State, 
98  Wis.  623,  74  N.  W.  537,  67  Am.  St  Rep. 
829;  Selden  v.  State,  74  Wis.  271,  42  N.  W. 
218,  17  Am.  St  Rep.  144;  State  v.  Evans, 
138  Mo.  116,  39  S.  W.  462,  60  Am.  St  Rep. 
549 ;  People  v.  Curiale,  137  Oal.  534,  70  Pac. 
468,  59  L.  R.  A.  588;  Stein  v.  Bowman,  13 
Pet  (U.  S.)  223,  10  L.  Ed.  129;  Bassett  v. 
United  States,  137  U.  S.  496,  11  Sup.  Ct 
165,  34  L.  Ed.  762.  In  none  of  these  cases, 
however,  did  the  necessity  of  admitting  the 
testimony  appear.  Some  were  charges  of 
rape,  perpetrated  on  the  wife  before  mar- 
riage and  when  she  was  not  the  wife.  Others 
were  charges  of  bigamy,  which  the  court 
said  were  not  offenses  against  the  wife,  but 
against  the  marital  relation.  One  was  for 
Incest  committed  with  the  daughter  of  the 
wife,  stepdaughter  of  the  accused.  None  of 
these  cases,  In  the  facts  presented,  come  up 
to  the  exigency  of  this  one.  In  each  of 
them  there  was,  or  ought  to  have  been,  some 
competent  witness,  without  calling  the  wife, 
and  we  need  consume  no  time  in  testing 
their  soundness.  But  It  may  be  said,  with- 
out  fear   of  successful   oontradlctlon.   that 
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the  courts,  In  all  those  cases,  made  a  broad- 
er declaration  against  the  scope  of  the  ex- 
ception than  was  justified  by  the  facts  dis- 
closed and  issues  made,  and  in  that  declara- 
tion, disregarded  the  principle  of  the  excep- 
tion, and  took  only  the  precedents  which 
had  arisen  under  it  for  their  guidance.  A 
case  relied  upon  by  the  Attorney  General 
to  sustain  the  competency  of  this  evidence 
is  Clarke  ▼.  State,  117  Ala.  1,  23  South.  671, 
67  Am.  St  Rep.  157,  admitting  the  wife  as 
a  witness  against  her  husband  to  prove  him 
guilty  of  having  murdered  their  child  by 
beating  her  while  enceinte,  so  that  the  child, 
though  bom  alive,  afterwards  died,  in  con- 
sequence of  injuries  inflicted  upon  the  moth- 
er. The  exact  ground  upon  which  the  evi- 
dence was  admitted  is  debatable,  since  the 
court  seems  to  have  based  its  conclusion 
both  on  the  ground  of  necessity,  independ- 
ently of  any  wrong  done  to  the  wife,  and 
personal  violence  to  her.  The  language  is 
as  follows:  "WhereVer  the  element  of  per- 
sonal violence  is  a  necessary  constituent  of 
the  offense,  every  reason  exists  upon  which 
the  exception  rested  originally,  and  for  the 
sake  of  public  justice  the  wife  should  be  ad- 
mitted as  a  witness." 

Having  thus  considered  the  circumstances 
and  the  principles  of  law  relating  to  them, 
I  am  firmly  convinced  (1)  that  the  killing 
or  wounding  of  a  child,  too  young  to  protect 
Itself  by  its  testimony,  is,  in  law,  a  wrong  to 
the  parent,  affecting  the  person  and  liberty, 
and  so  making  the  parent  a  competent  wit- 
ness against  the  other  spouse  on  his  trial 
for  the  crime;  and  (2)  that  independently 
of  any  wrong  to  the  parent  he  or  she  is  a 
competent  witness  against  his  or  her  wife 
or  husband,  as  the  case  may  be,  on  trial  for 
the  offense,  ex  necessitate  rei. 

SANDERS,  J.  (dissenting).  I  do  not 
agree  that  the  evidence  of  the  wife  is  in- 
competent and  therefore  concur  in  the  dis- 
senting opinion  of  Judge  POFFENBARGER. 
I  think  the  case  entirely  free  from  error, 
and  would  afllrm  the  judgment 
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(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
18,   1906.) 

1«  Insurance— Mutual  Benexit  Irsubancb 
—Actions— Burden  of  Proof. 

In  an  action  on  a  beneficial  certificate, 
where  the  constitution  and  laws  of  the  order 
are  introduced  in  evidence,  the  burden  is  on 
plaintiffs  to  show  any  change  in  such  laws 
subsequent  to  the  issuance  of  the  certificate  in 
Buit  affecting  their  rights. 
2.  Same  —  Nonpayment  of  Assessments  — 
Waiver  of  Default. 

A  beneficial  certificate  required  insured  to 
comply  with  the  constitution  and  laws  of  the 
order,  and  provided  that  a  failure  to  pay  dues 
or  assessments  should  constitute  a  forfeiture  of 
all  right  to  benefits.  The  constitution  provided 
that  members  failing  to  make  payments  as  they 
became  dae»  thereby  elected  to  terminate  their 


membership.  Insured  failed  In  health  and  ftSti 
in  arrears  in  the  payment  of  assessments, 
whereupon  his  friends  undertook  to  keep  his 
certificate  in  force  for  him.  Accordingly  the 
financial  agent  of  the  order  received  a  payment 
of  back  assessments  from  a  friend  of  insured, 
who  afterwards  sent  a  check  to  insured's  mother 
for  insured's  salary,  without  reserving  anything 
for  the  payment  of  assessments.  The  following 
month,  when  the  financial  agent  of  the  order 
called  on  the  friend  for  later  assessments,  the 
latter  asked  him  to  see  insured's  mother,  and,  if 
she  did  not  pay  the  assessments,  to  come  back 
to  him.  Insured's  mother  refused  to  pay  the 
assessments,  the  financial  agent  did  not  return 
to  the  friend,  and  insured  died  In  default.  Held, 
that  there  was  no  waiver  of  the  default  on  the 
part  o^  the  order. 
8.  Appeal— Disposition    of    Causb— Brtrt 

OF  Proper  Judgment. 
Where  a  case  is  submitted  to  the  presiding 
judge  without  a  jury,  and  he  passes  upon  the 
law  and  the  evidence,  the  Court  of  Appeals 
hears  the  cause  as  on  a  demurrer  to  the  evi- 
dence, and  will  enter  such  judgment  as  the 
lower  court  should  have  rendered. 

[Ed.  Note. — For  cases  in  point,  see  voL  3, 
Cent.  Dig.  Appeal  and  Error,  §  4581.] 

Error  to  Circuit  Court,  Elizabeth  Citj 
County. 

Action  by  Fred  W.  Rathbun  and  others, 
by  their  next  friend,  against  the  United  Mod- 
erns. There  was  a  judgment  for  plaintiffs, 
and  defendant  brings  error.    Reversed. 

Jones  &  Woodward,  for  plaintiff  in  error. 
S.  Gordon  Cummlng,  for  defendants  in  error. 

KEITH,  P.  Plaintiff  in  error,  the  United 
Modems,  a  beneficial  society.  Issued  a  policy 
of  life  Insurance  to  Frederick  Q.  Rathbun, 
for  the  benefit  of  his  infant  children,  for  the 
sum  of  $1,000. 

On  becoming  a  member,  as  appears  from 
the  policy,  Rathbun  stipulated  tiiat  he  would 
"comply  with  all  and  singular  of  the  consti- 
tution, laws,  and  regulations  of  this  order." 
and  the  policy  further  provided  that  '*the 
member  shall  not  be  personally  liable  for 
dues  or  assessments,  but  a  failure  to  pay 
shall  forfeit  all  rights  to  benefits  as  provided 
in  the  constitution  and  laws  aforesaid.** 
The  certificate  of  insurance  also  contained 
the  following  statement  signed  by  Rathbun: 

'This  certifies  that  I  accept  the  within 
certificate  and  the  benefits  conferred,  fully 
understanding  and  agreeing  that  the  same  is 
to  be  and  remain  a  liability  upon  the  order 
only  upon  condition : 

"First  That  the  statements  made  by  me 
in  my  application  for  membership  and  to  the 
medical  examiner  are. true; 

"Second.  That  I  pay  or  cause  to  be  paid 
all  assessments,  dues  or  money  payable  to 
the  order,  promptly,  on  or  before  the  day  the 
same  becomes  delinquent; 

"Third.  That  I  fully  comply  with  the  con- 
stitution, laws  and  regulations  of  the  order. 
The  within  certificate  to  be  and  remain  null 
and  void  for  and  during  any  such  failure  or 
default  upon  my  part,  as  aforesaid." 

Article  13,  S  1,  of  the  constitution  of  the 
order  provides :    'The  first  monthly  payment 
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falls  due  on  the  date  of  the  issuance  of  the 
beneficiary  certificate,  and  thereafter  one 
monthly  payment  shall  fall  due  on  the  first 
day  of  each  succeeding  calendar  month  and 
must  be  paid  on  or  before  the  last  day  of  the 
month  in  which  it  falls  due,  and  no  notice 
shall  be  required  from  the  order  for  such 
payment  And  section  2  that:  "Members 
failing  to  make  all  payments  as  they  become 
due,  do  elect,  by  reason  of  such  failure,  to 
terminate  their  membership  in  the  order,  and 
shall  thereupon  stand  suspended  by  the  non- 
payment of  the  call,  and  under  the  law,  do 
elect  and  agree,  by  reason  of  such  failure, 
not  to  hold  the  order  for  any  liability  what- 
soever,  and  do  thereby  surrender  all  rights 
as  a  beneficiary  member;  provided,  that  if 
the  member  is  in  good  health  and  shall  pay 
any  past  due  payment  within  ninety  days 
of  the  time  it  became  due,  together  with 
all  other  payments  that  may  have  come  due 
in  the  meantime,  and  shall  also  accompany 
his  payment  with  his  certificate  that  he  is 
in  good  health,  and  the  local  financier  shall 
remit  such  payment  to  the  supreme  recorder 
within  fifteen  days  after  receipt  of  same,  his 
beneficiary  certificate  shall  become  reinstat- 
ed from  the  date  of  payment,  provided  that 
the  member  is  in  fact  in  good  health  at  the 
time,  but  the  fact  of  payment  and  furnish- 
ing certificate  shall  not  bind  the  order  un- 
1^8  the  member  was  In  fact  in  good  health." 

Just  here  it  may  be  proper  to  notice  an 
objection  made  by  defendants  in  error  to  the 
proof  of  the  constitution  and  by-laws,  which 
is  that  it  does  not  appear  that  they  were  the 
constitution  and  by-laws  in  force  at  the  time 
the  certificate  of  membership  was  issued  to 
the  decedent 

The  constitution  and  laws  of  the  order 
were  proved.  The  members  are  presumed  to 
know  the  constitution  and  by-laws,  and,  if 
a  change  had  been  made  in  them  affecting 
the  rights  of  defendants  in  error,  the  burden 
was  upon  them  to  Introduce  proof  to  that 
effect    Greenleaf  on  Ev.  (15th  Ed.)  S  41. 

On  the  14th  of  September,  1903,  the  in- 
sured died,  and,  a  demand  having  been  made 
by  the  beneficiaries  in  the  policy  upon  the 
association,  payment  was  refused  upon  the 
ground  that  the  insured  was  not,  at  the  time 
of  his  death,  a  member  in  good  standing,  but 
had  forfeited  his  rights  under  the  policy  by 
failure  to  pay  the  premiums  as  they  fell  due. 
Thereupon  suit  was  Instituted  by  the  next 
friend  of  the  beneficiaries,  in  the  circuit 
court  of  Elizabeth  City  county,  which  ter- 
minated in  a  Judgment  against  the  plaintiff 
in  error  for  the  full  amount  of  the  policy, 
and  to  this  Judgment  a  writ  of  error  was 
awarded  by  this  court 

The  first  error  assigned  is  that  plaintiffs 
In  the  court  below  had  not  complied  with  the 
terms  of  the  policy,  which  provides  that 
"Every  member  and  the  beneficiary  of  every 
member  shall  before  instituting  any  suit  in 
the  civil  courts  of  the  country  against  the 


order,  first  present  their  claims  or  conten- 
tions, together  with  the  facts  and  proofs 
relied  upon,  to  the  proper  officer,  committee 
or  authority  of  the  order  entitled  to  consider 
the  same,  and  in  the  event  of  an  adverse  rul- 
ing by  any  subordinate  authority  to  which 
an  exception  is  taken  shall  exhaust  all 
remedies  within  the  order  by  appeal  as  a 
preliminary  to  any  other  proceedings.*' 

We  think  the  evidence  shows  a  sufficient 
compliance  with  this  provision,  and  that  suf- 
ficient efforts  to  secure  a  settlement  from 
the  order  without  suit  were  made  and  proved 
unavailing;  that  the  beneficiaries  were  Justi- 
fied in  resorting  to  the  courts  for  relief;  and 
this  assignment  of  error  is  therefore  over- 
ruled. 

•  It  appears  from  the  evidence  that  the  in- 
sured was  an  organist  in  St  John's  Ohurcb, 
in  the  town  of  Hampton;  that  in  the  spring 
and  summer  of  1903  his  health  became  im- 
paired, and  that  he  failed  to  pay  certain  as- 
sessments promptly,  as  they  fell  due;  but 
that,  upon  the  payment  of  the  money  and  the 
production  of  a  physician's  certificate  as  to 
the  condition  of  his  health,  he  was  rein- 
stated, and  continued  to  pay  his  dues,  though 
at  intervals  he  would  fall  a  month  or  two 
behind  and  would  then  be  reinstated  in  ac- 
cordance with  the  rules  of  the  order. 

About  the  middle  of  July  he  went  to  Leb- 
anon, Ohio,  and  entered  a  sanatorium;  the 
church  of  which  he  was  the  organist.  In  con- 
sideration of  his  long  and  faithful  service  In 
that  capacity,  agreeing  to  continue  to  him 
the  payment  of  his  salary. 

The  financial  agent  of  the  association  men- 
tioned to  the  rector  of  the  church  that  there 
was  a  premium  due  on  Rathbun's  policy,  and 
the  roctor  told  him  that  he  knew  Rathbun 
was  sick,  and  that,  being  sick  and  having 
unusual  expenses,  he  was  in  straits  for 
money,  but  that  the  vestry  of  the  churoh  and 
he  (the  rector)  personally  did  not  mean  that 
this  insurance  should  lapse;  and  thereupon 
the  rector  and  the  agent  went  to  the  treasur- 
er of  the  church  to  make  arrangements  with 
respect  to  the  payment  of  the  dues.  It  seems 
that  both  the  rector  and  the  financial  agent 
of  the  order  looked  upon  the  arrangement 
as  a  continuing  one.  The  treasurer  advan- 
ced the  money,  and  put  the  slips  or  tickets 
which  the  agent  of  the  order  had  brought 
with  him  into  his  private  cash  drawer,  and. 
it  appearing  that  the  salary  of  Rathbun  as 
organist  had  been  paid  up  to  the  1st  of  July, 
the  treasurer  carried  the  tickets  over  until 
the  next  payment 

On  the  Ist  of  August  the  treasurer  of  the 
church  drew  a  check  in  favor  of  Mrs.  Rath- 
bun, mother  of  Mr.  Frederick  G.  Rathbun, 
for  tbe  amount  of  his  July  salary,  without 
reserving  anything  (as  perhaps  he  should 
have  done  under  the  ari*angement)  for  the 
payment  of  the  premiums.  To  the  little  girl 
who  carled  the  check  to  Rathbun's  mother, 
he  said:    "Tell  your  grandmother  that  I  hold 
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certain  slips  for  Insurance  of  your  father's, 
and  I  suppose  she  wishes  to  cash  them  out  of 
this  check."  In  about  an  hour  afterwards 
Mr.  Rathbun,  the  father  of  the  Insured,  came 
to  the  ofl9ce,  paid  the  money,  and  took  the 
slips  away  with  him.  On  the  1st  of 
September  the  treasurer  paid  the  amoimt  of 
the  August  salary. 

Some  time  in  August  the  financial  agent  of 
the  order  again  came  to  the  treasurer  of  the 
church  to  collect  the  assessments  then  due, 
In  accordance  with  the  arrangement  before 
entered  into.  The  treasurer  told  him  that  he 
had  already  sent  a  check  to  Mrs.  Rathbun, 
the  mother,  and  he  had  no  doubt  that,  if  he 
would  present  the  slips  to  her,  they  would  be 
paid,  and  asked  him  to  see  her.  He  said  to 
the  agent  that,  If  she  did  not  pay  them,  to 
come  back  and  let  him  know  and  he  would 
pay  them.  This  the  treasurer  says  was  the 
substance  of  what  occurred  between  them; 
that  after  Rathbun  died  some  one  said  to  him 
that  they  were  sorry  the  insurance  in  the 
Modems  had  lapsed,  and  he  said  he  had  at- 
tended to  that— that  *'I  told  Mr.  Outhrle  to 
see  Mrs.  Rathbun  and,  If  she  didn't  pay  it, 
to  come  back  to  me,  and  he  had  nerer  been 
back." 

The  financial  agent  went  from  the  office  of 
the  treasurer  to  the  home  of  Rathbun's  moth- 
er, as  he  had  been  directed  to  do,  to  collect  the 
premiums  for  July  and  August  The  money 
was  not  paid,  and  the  reason  for  it  will  fully 
appear  from  the  testimony  of  the  rector,  who, 
after  Rathbun's  death  and  burial,  had  a  con- 
versation with  the  mother  of  the  deceased, 
who  said  to  him:  "I  was  deceived  in  Fred's 
condition.  He  kept  on  writing  that  he  was 
better,  and  when  Mr.  Guthrie  came  to  me  we 
were  so  hard  up  for  money — ^Fred  had  written 
for  money  and  had  said  that  he  would  be 
home  in  a  few  days."  The  rector  stated  that 
Rathbun  wrote  him  the  same  kind  of  a  letter 
— ^that  he  was  improving;  that  he  kept  his 
mother  in  the  dark,  and  she  was  under  the 
impression  that  he  was  better;  that  "she 
thought  it  would  be  all  right  when  Fred  got 
home  (he  assured  her  he  would  be  home  in 
a  few  days),  so  she  Just  let  it  slip.  So  that 
was  her  excuse  for  not  doing  what  she  knew 
she  might  have  done — gone  to  Mr.  HefTel- 
flnger  or  come  to  me — ^if  she  had  known  her 
son  was  in  danger." 

The  whole  of  the  sad  story  may  be  summed 
up  as  follows:  The  health  of  the  insured 
failed,  and  he  was  compelled  to  go  to  a  sani- 
torixmi.  He  fell  in  arrears  in  the  payment 
of  his  dues,  and  his  friends  undertook  to 
make  an  arrangement  by  which  his  salary 
should  be  continued  and  the  premiums  upon 
his  insurance  paid.  The  necessities  of  his 
family  were  urgent,  and,  instead  of  reserving 
a  part  of  his  salary  to  meet  the  exigency,  the 
ivhole  of  it  was  paid  to  his  mother  and  fath- 
er for  the  support  of  his  infant  children, 
in  reliance  upon  the  hope  that,  his  health  be- 
ing restored,  he  would  soon  be  able  to  return, 


present  the  necessary  certificate  of  a  physi- 
cian, as  he  had  before  done,  pay  the  money, 
and  be  reinstated  to  his  rights  in  the  order. 
But  these  hopes  were  disappointed.  He  died 
and,  at  the  time  of  his  death,  as  the  proof 
shows,  was  delinquent  In  the  payment  of  cer- 
tain dues. 

Granting  that  the  financial  agent  had  the 
power  to  bind  the  association  to  look  to  the 
treasurer  of  the  chuich  for  the  payment  of 
the  dues,  it  is  plain  that  the  departure  from 
the  agreement  was  not  due  to  any  fault  on 
the  part  of  the  association.  Indeed,  it  cannot 
be  said  that  there  was  anything  to  censure  in 
any  one  connected  with  the  transaction.  Had 
either  the  rector  or  the  treasurer  known  the 
situation,  it  is  certain  that  it  would  have 
been  promptly  relieved.  The  misfortune  is 
due  to  the  urgent  needs  of  the  mother  who 
had  the  care  of  the  infant  children  upon  her 
hands,  and  who  listened,  as  all  of  us  do,  to  the 
delusive  promises  of  hope.  But  the  hard  fact 
remains  that  at  the  time  of  his  death  Rath- 
bun was  in  default  In  the  payment  of  dues 
for  July  and  August,  and  there  is  in  our  Judg- 
ment no  sufficient  proof  of  waiver  on  the  part 
of  the  company. 

As  was  said  in  Knights  of  Honor  v.  Oeters, 
d5  Va.  610,  29  S.  E.  322:  <*There  can  be  no 
recovery  on  the  certificate  on  his  life  which 
was  payable  only  on  condition  of  his  being  in 
good  standing  at  the  time  of  his  death." 
And,  in  the  same  case,  speaking  of  benefit 
societies,  it  is  said:  "They  are  not  organized 
for  the  purpose  of  making  money,  but  for 
fraternal  and  benevolent  objects.  Their 
schemes  of  benevolence,  by  which  they  aim 
to  provide  benefits  for  their  members  in 
time  of  sickness,  and  indemnity  to  their  fami- 
lies upon  their  death,  cannot  be  maintained, 
unless  the  rules  and  regulations  prescribed 
by  their  constitution  and  by-laws  for  the  at- 
tainment of  these  objects  are  substantially 
upheld.  This  it  should  be  the  policy  of  the 
law  and  the  aim  of  the  courts  to  do.  Other- 
wise, their  schemes  for  furnishing  to  the 
working  classes  and  men  of  moderate  incomes 
a  cheap  and  simple  substitute  for  life  in- 
surance cannot  be  accomplished." 

In  Bacon  on  Benefit  Societies,  §  354,  it  is 
said:  "If  the  policy  is  conditioned  to  be  void 
if  the  stipulated  premium  be  not  paid  at 
the  appointed  day,  time  is  of  the  essence  of 
the  contract;  and,  if  the  premium  be  not  paid, 
the  policy  is  void,  unless  the  condition  be 
waived.  A  beneficiary  takes  the  policy  sub- 
ject to  the  condition  requiring  prompt  pay- 
ment of  premium,  and  no  notice  of  lapse  is 
necessary."  See,  also,  section  355;  Metro- 
politan L.  Ins.  Ck>.  V.  Hall  (decided  at  the 
present  term)  52  S.  E.  345. 

The  case  was  submitted  to  the  judge,  with- 
out a  Jury ;  he  passed  both  upon  the  law  and 
upon  the  evidence;  and  it  is  heard  before  us 
as  though  there  had  been  a  demurrer  to  the 
evidence.  It  is  our  duty  to  enter  su^  Judg- 
ment as  the  circuit  court  should  have  render- 
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ed,  and  we  are  forced  to  the  oondnsioii  that 
there  was  no  liability  upon  the  plaintiit  in 
error,  and  that  the  Judgment  should  have 
been  rendered  in  its  favor. 


ao4  Va.  SM) 

RANKIN  et  aL  v.  TOWN  OF  HARRISON- 
BURG. 
(Supreme  Court  ofAppeaLi  of  Virginia.    Nor. 

!•  Kminent     Domain— EBEOTioif     or     Baic 
—Flooding  Adjacent  Lands— Coicpknsa- 

TION. 

Where  the  effect  of  raishig  a  dam  across  a 
river  10  feet  for  the  formation  of  a  municipal 
water  power  would  be  to  throw  back  the  water 
for  a  long  distance  beyond  the  boundary  line  of 
the  lands  of  riparian  owners,  to  flood  the  banks 
of  the  river,  to  impose  a  greater  volume  of 
water  on  the  bed,  destroy  a  ford,  and  render  the 
adjacent  lands  more  liable  to  overflow,  and 
greatly  to  alter  the  natural  flow  and  condition 
of  the  stream,  such  facts  of  themselves  were 
suflScient  to  entitle  such  owners  to  compensa- 
tion. 

[Ed.  Note. — For  cases  in  point  see  voL  18^ 
Gent.  Dig.  Bminent  Domain, )  254.] 
2.   SaMI>— APFOBTIONHENT— OWNEBB    m    Sev- 

BBALTY— AOBEEMENT. 

Where  riparian  proprietors  owned  land  on 
both  sides  of  a  stream  in  severalty,  which  would 
be  damaged  by  Uie  raising  of  a  dam  to  create  a 
municipal  water  power,  but  no  one  of  them 
owned  the  right  to  abut  a  dam  on  both  banks 
of  the  river  within  the  distance  measured  by  the 
eddy  water  of  the  proposed  dam,  such  owuers 
were  entitled  to  orally  agree  that  the  compensa- 
tion to  be  received  for  such  water  power  should 
be  distributed  among  them  In  particular  pro- 
portions, and  to  execute  a  deed  inter  se  before 
any  interference  with  the  rights  sought  to  be 
condemned  to  carry  such  oral  agreement  Into 
effect 
a  Same— Right  to  Coiipenbation. 

Where  a  town  sought  to  condemn  a  water 
power  by  raising  a  dam  across  a  river,  the  fact 
that  the  riparian  owners  whose  lands  would  be 
damaged  by  the  raising  of  the  dam  were  own- 
ers in  severalty,  and  no  one  of  them  owned 
land  on  both  sides  of  the  river,  was  no  defense 
to  the  city's  liability  for  compensation  for  the 
rights  taken. 

Brror  to  Circuit  Court,  Rockingham  County. 

Proceedings  by  the  town  of  Harrisonburg 
for  the  condemnation  of  a  water  right  to 
secure  a  water  power  for  a  municipal  electric 
plant  From  a  decree  disallowing  an  award 
of  damage^  to  Henry  L.  Rankin  and  others, 
they  bring  error.    Reversed. 

Rehearing  denied. 

Sipe  &  Harris,  for  plaintiffs  in  error.  T.  N. 
Haas  and  J.  B.  Stephenson,  for  defendant  in 
error. 

KEITH,  P.  The  town  of  Harrisonburg 
gave  notice  to  Henry  L.  Rankin  and  others 
that  at  the  November  term  of  the  circuit  court 
of  Rockingham  county  it  would  apply  for 
feave  to  raise  the  dam  across  the  Shenan- 
doah river,  which  it  liad  acquired  under  a 
conveyance  from  the  Rockingham  Milling  Com- 
pany, from  a  height  of  5  feet  to  15  feet,  in 
order  to  secure  water  power  for  an  electric 
light  plant  for  the  use  of  the  town.    This 


notice  was  served  upon  divers  persons  owning 
land  abutting  upon  the  river,  and  tn  due 
course  commissioners  were  appointed,  who 
submitted  a  report  to  the  court,  to  which 
numerous  exceptions  were  filed.  Some  of 
these  exceptions  have  reference  to  the  form 
of  the  proceedings,  and  are  brought  to  the  at^ 
tention  of  this  court  in  the  petition  for  a 
writ  of  error;  but,  at  the  hearing,  it  was 
agreed  that  all  errors  merely  of  procedure 
should  be  waived  and  that  our  Judgment 
should  be  rendered  upon  the  controlling 
question  tn  the  case,  arising  upon  the  tenth 
paragraph  of  the  report  of  the  commissioners, 
which  is  in  the  following  words: 

"From  the  end  of  the  eddy  or  back  water 
of  the  old  dam  at  the  Shaver  or  Ammon  mill 
site,  which  was  5  feet  high,  up  to  the  river 
to  the  end  of  the  eddy  or  back  water  which 
will  be  made  by  the  new  dam,  a  distance  of 
about  a  mile  and  a  half,  there  is  a  fall  of 
about  10  feet  in  the  river  which  the  applicant 
gets  the  benefit  of  in  the  development  of 
its  power  by  raising  the  dam  from  the  eleva- 
tion of  the  said  old  dam  to  the  height  of 
15  feet  This  10  feet  of  fall  occurs  in  that 
part  of  the  river  which  is  abutted  by  the 
lands  of  Dr.  Rankin  and  Mrs.  Burke  on  the 
east  and  south,  and  by  the  lands  of  Mrs. 
Walker  on  the  west  and  north.  Your  com- 
missioners ascertain  that  the  water  power 
gained  by  the  applicant  by  this  10  feet  of 
fall  through  the  lands  of  Rankin,  Burke,  and 
Walker,  as  aforesaid,  is  worth  the  sum  of 
$3,000,  and  that  the  applicant  shall  pay  the 
sum  of  $3,000  as  compensation  therefor. 

"It  appeared  by  statement  of  counsel  of 
Mrs.  Walker,  Mrs.  Burke,  and  Rankin  that 
it  was  agreed  by  their  said  clients  that  the 
compensation  to  be  allowed  for  this  water 
power  owned  by  them  should  be  divided 
among  them  in  the  proportion  of  one-half  to 
Mrs.  Walker,  one-fourth  to  Dr.  Rankin  and 
one-fourth  to  Mrs.  Burke.  Your  commission- 
ers ther^ore  report  that,  of  the  said  sum  of 
$3,000  to  be  paid  by  applicant  as  compensa- 
tion for  said  ten-foot  fall  in  the  river,  through 
the  lands  of  Mrs.  Walker,  Mrs.  Burke,  and 
Dr.  Rankin,  as  aforesaid,  $1,500  thereof  shall 
be  paid  to  Mrs.  Walker,  $750  thereof  shall  be 
paid  to  Mrs.  Burke,  and  $750  thereof  shall 
be  paid  to  Dr.  Rankin.'* 

The  town  of  Harrisonburg  excepts  to  para- 
graph 10  of  the  report,  by  which  it  is  re- 
quired to  pay  $3,000  as  compensation  for  the 
water  power,  on  the  ground  that  "the  said 
supposed  water  power  for  which  said  com- 
pensation or  damages  of  $3,000  is  found  and 
allowed  is  not  proper  to  be  taken  into  con- 
sideration as  an  element  of  damages  to  be 
coippensated  for  by  applicant,  because  there 
is  no  developed  or  existing  water  power  in 
the  distance  mentioned  in  said  report  through 
which  the  eddy  water  of  the  proposed  dam  of 
applicant  will  extend,  and  no  such  power 
can,  under  the  physical  conditions  existing, 
be  created  or  developed  without  the  construe^ 
tion  of  a  dam  across  the  river,  and  neither 
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the  said  three  persons,  nor  any  two  of  them, 
as  co-tenants,  nor  any  one  of  them  in  several* 
ty,  own  or  owned  both  banks  of  the  river, 
or  land  on  both  banks,  In  the  distance  meas- 
ured by  said  eddy  water,  nor  do  they  or  any 
two  of  them,  as  co-tenants,  or  any  one  of 
them  severally,  own  the  right  to  abut  a  dam 
on  both  banks  of  the  river  at  any  place  with- 
in the  said  distance,  but  they,  the  said  three 
persons,  own  their  lands  in  severalty,  the 
land  of  Mrs.  Walker  lying  on  one  side  of  the 
river  and  the  lands  of  Mrs.  Burke  and  Dr. 
Rankin  lying  on  the  other  side  of  the  river, 
the  middle  of  the  river  being  the  boundary 
of  said  lands.  Wherefore  it  cannot  be  said 
that  any  one  of  them  separately  possesses,  or 
that  all  or  any  two  of  them  Jointly  possess  a 
water  power  tp  be  damaged  or  compensated 
for  as  such." 

Upon  the  issue  thus  presented  the  circuit 
court  decided  in  favor  of  the  town  of  Har- 
risonburg, and  refused  to  allow  any  com- 
pensation to  Henry  L.  Rankin,  CJolumbia  J. 
Burke,  and  Emma  B.  Walker,  but  provided 
that  the  town  of  Harrisonburg  should,  at  its 
expense,  "construct  where  the  private  ford 
now  is  across  the  said  Shenandoah  river. 
Just  above  the  three  springs,  and  connecting 
the  land  of  said  Henry  L.  Rankin,  on  the 
east  side  of  the  river,  with  the  land  of  said 
Emma  El  Walker,  on  the  west  side,  or  im- 
mediately near  by,  and  in  lieu  of  and  as  com- 
pensation for  the  destruction  of  said  ford 
by  the  refluent  water,  a  suitable  and  ade- 
quate ferry,  which  ferry  the  applicant  shall 
forever  maintain  and  keep  in  repair,  but 
shall  not  be  required  to  man  or  operate  it, 
the  same  to  be  appurtenant  to  the  farms  of 
said  Henry  K  Rankin,  (Columbia  J.  Burke, 
and  Emma  E.  Walker  and  for  the  use  of  the 
owners  thereof  without  charge,"  etc. 

To  this  order,  Rankin,  Burke,  and  Walker 
obtained  a  writ  of  error. 

The  facts  set  out  in  paragraph  10  of  the 
report  of  the  commissioners,  and  in  the  ex- 
ceptions filed  by  the  town  of  Harrisonbuiig, 
show  that  there  has  been  an  actual  taking  of 
the  property  of  plaintiffs  in  error  for  the 
use  of  the  defendant  In  error.  The  plain- 
tiffs in  error  own  the  lands  abutting  upon 
the  stream.  They  own  its  banks  and  the 
bed  over  which  the  water  flows.  The  effect 
of  raising  the  dam  to  an  additional  height 
of  10  feet  is  to  throw  back  the  water  of  th^ 
river  for  a  long  distance  beyond  the  bounda- 
ry line  of  plaintiffs  in  error,  to  flood  its 
banks,  impose  upon  the  bed  a  greater  vol- 
ume of  water,  destroy  the  ford,  render  the 
adjacent  lands  more  liable  to  overflow,  and 
greatly  to  alter  the  natural  flow  and  con- 
dition of  the  stream.  This  would  of  itself 
entitle  the  plaintiffs  in  error  to  compensation. 

"Although,  as  will  be  seen  in  a  subsequent 
section,  there  are  a  few  cases  which  apply 
to  the  damming  back  of  water,  the  rule 
that  to  entitle  one  riparian  owner  to  com* 
plain  of  acts  of  another  he  must  show  that 


he  has  been  injured,  those  decisions  are  not 
only  against  the  weight  of  authority,  but  also 
are  unsupported  by  principle.  Any  swelling 
of  the  stream  over  the  line  is  an  invasion  of 
the  rights  of  the  upper  owner,  who  has  a 
right  to  the  stream  in  its  natural  condi- 
tion, which  he  may  protect,  not  only  for 
present  needs,  but  for  possible  future  ones. 
It  constitutes  a  direct  trespass  upon  his  prop- 
erty, which  he  may  seek  the  aid  of  the  courts 
to  redress,  and  he  is  not  boimd  to  show  that 
he  is  specially  injured  to  maintain  the  action. 
The  right  of  the  upper  owner  Is  strengthened 
if  injury  is  done  to  him,  as  by  the  flooding 
of  a  building,  or  of  a  mining  claim,  or  of  a 
ford.  ♦  ♦  ♦  As  a  general  rule,  a  riparian 
proprietor  is  restricted  in  the  management  of 
his  property  by  the  maxim  'Sic  utere  tuo  ut 
allenum  non  Isedas,*  and  he  cannot  take  the 
initiative  and  construct  a  dam  on  a  stream 
that  will  cause  the  water  to  overflow  and 
injure  the  land  of  his  neighbor  that  may  lie 
opposite  or  above  his  own  premises,  either 
when  the  water  Is  at  its  usual  height,  or  in 
an  ordinary  freshet,  or  that  so  obstructs  its 
flow  as  to  prevent  the  land  of  the  other  ripa- 
rian proprietor  from  being  properly  drained* 
The  maxim  of  the  common  law,  that  the 
owner  of  the  soil  has  absolute  dominion 
over  it  above  and  below  the  surface,  and  that 
damage  caused  to  others  by  his  rightful  com- 
mand over  his  own  soil  is  damnum  absque 
injuria,  has  no  application  to  such  a  case. 
Throwing  the  water  back  on  the  upper  land 
is  a  nuisance  in  and  of  itself,  of  which  the 
upper  owner  may  complain  whenever  he  de- 
sires to  do  so,  whether  it  is  a  direct  Injury 
to  him  or  not  He  has  a  right  to  have  his 
land  free  from  the  water,  and  can  object  to 
its  presence  whenever  he  chooses;  and  the 
lower  owner  has  no  right  in  the  premises." 
Famham  on  Waters  and  Water  Rights,  voL 
2,  S  657. 

Nor  do  we  flnd  anything  in  the  case  of 
Mumpower  v.  City  of  Bristol,  90  Va.  151,  17 
S.  E.  853,  44  Am.  St  Rep.  902,  which  mili- 
tates against  this  view  of  the  law.-  In  that 
case  it  was  held  that  "the  owner  of  a  dam 
cannot  enjoin  the  owner  of  a  dam  above  from 
damming  back  water  for  operating  his 
machinery,  although  such  use  at  times  keeps 
back  the  water  to  the  extent  of  depriving  the 
lower  owner  of  water."  The  facts  in  that  case 
and  the  law  applicable  to  them  bear  no 
analogy  to  the  subject  now  under  con- 
sideration. 

It  further  appears  that  anticipating  the 
objection  successfully  urged  before  the  cir- 
cuit court  by  the  town  of  Harrisonburg, 
plaintiffs  in  error  entered  into  a  verbal  agree- 
ment that  the  "compensation  to  be  received 
for  the  said  water  power,  whether  the  same 
should  be  granted  by  the  owners  or  taken  and 
appropriated  against  their  consent,  should  be 
distributed  among  those  owning  the  prem- 
ises in  the  proportion  of  one-half  to  Mrs. 
Walker  and  one-fourth  each  to  Rankin  and 
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Mrs.  Burke,"  and  on  the  25th  of  Jannaiyi 
1905,  while  this  proceeding  was  pending  be- 
fore the  circuit  court,  they  executed  a  deed, 
inter  se,  by  which  they  bound  themselves  to 
carry  Into  effect  this  yerbal  agreement 
Wljen,  in  answer  to  the  objection  urged  by 
the  town  of  Harrisonburg,  that  no  one  of 
plaintiffs  in  error  "separately  possesses,  or 
tliat  all  or  any  two  of  them  jointly  possess, 
a  water  power  to  be  damaged  or  compeni^ted 
for  as  such,"  this  agreement  was  offered  in 
evidence,  objection  was  made  to  the  verbal 
agreement  on  the  ground  that  it  was  void 
under  the  statute  of  frauds,  and,  to  the  deed, 
that  it  could  not  take  effect  because  it  under- 
took to  change  the  title  to  the  property  in 
dispute  pendente  lite. 

If  the  statute  of  frauds  applies,  it  must  be 
because  it  is  a  contract  for  the  sale  of  real 
estate,  or  for  the  lease  thereof,  for  more  than 
a  year.  There  is  no  other  provision  of  the 
statute  of  frauds  which  can  have  any  bear- 
ing upon  it  If  the  parol  agreement  must 
be  held  to  be  void  upon  that  ground — that 
is,  as  being  a  contract  for  the  sale  of  real 
estate— it  would  seem  to  be  conclusive  of 
the  first  question  considered;  that  is  to  say, 
that  an  interest  in  real  estate  belonging  to 
plaintiffs  in  error  was  being  taken  for  the 
use  of  defendant  in  error.  But  assuming, 
and  there  is  nothing  to  the  contrary,  tliat  the 
parol  agreement  was  fairly  entered  into  be- 
tween the  parties,  it  was  mutually  binding 
upon  them,  and  it  was  proper  for  them  to 
execute  the  deed  which  carried  it  into  effect 
But,  however  that  may  be,  there  is  an- 
other view  of  the  case  which  seems  to  be 
conclusive.  It  is  not  denied  by  defendant  in 
error  that  plaintiffs  In  error  in  severalty 
own  parcels  of  real  estate,  which,  if  united 
in  one  ownership,  or  if  held  as  co-tenants, 
would  constitute  an  entirety  of  much  value. 
The  contention  is  that  **there  is  no  developed 
or  existing  water  power  in  the  distance  men- 
tioned in  said  report  through  which  the  eddy 
water  of  the  proposed  dam  of  applicant  will 
extend,  and  no  such  power  can,  under  the 
physical  conditions  existing,  be  created  or 
developed  without  tlie  construction  of  a 
dam  across  the  river,  and  neither  the  said 
three  persons,  nor  any  two  of  them,  as  co- 
tenants,  nor  any  one  of  them  in  severalty, 
own  or  owned  both  banks  of  the  river,  or 
land  on  both  banks,  in  the  distance  measured 
by  said  eddy  water,  nor  do  they  or  any  two 
of  them,  as  co-tenants,  or  any  one  of  them 
severally,  own  the  right  to  abut  a  dam  on 
both  banks  of  the  river  at  any  place  within 
the  said  distance."  They  owned,  however,  in 
severalty,  rights  as  abutting  owners  upon 
the  river,  which,  if  held  as  co-tenants,  or 
If  brought  under  the  control  of  a  single 
owner,  constitute  a  valuable  property  right 
If  that  be  so,  it  is  plain  that  the  right  to  con- 
stitute themselves  co-tenants  (as  they  unques- 
tt^ably  had  a  lawful  right  to  do  before  the 
tnterferenoe  with  that  right  on  the  part  of 


the  town  of  Harrisonburg),  by  which  inter- 
ests held  in  severalty,  and  which,  existing 
in  severalty,  are  valueless  according  to  the 
argument  of  the  town  of  Harrisonburg,  would 
be  made  valuable,  is  of  itself  a  thing  of 
value;  and  that  right  Js  destroyed,  if  the 
town  of  Harrisonburg  be  allowed  to  come  In 
and  condemn  the  share  of  one  or  of  two,  as 
completely  as  though  the  whole  had  been 
taken. 

And,  again,  it  cannot  be  denied  that  it  the 
town  of  Harrisonburg  can  acquire  the  rights 
now  held  by  plalntiifs  in  error,  it  will  have 
obtained  property  of  very  considerable  value. 
Can  it  be  that  it  can  come  in  and  by  force  of 
the  right  of  eminent  domain  take  without 
compensation  the  several  parts  constituting 
a  valuable  entirety?  The  parts  are  equal  to 
the  whole,  in  law  and  in  logic,  and,  if  the 
entirety  be  of  value,  the  parts  which  con- 
stitute the  entirety  must  potentially  be  of 
an  equal  value. 

Water  privileges  and  water  power  can  now 
be  put  to  uses  not  dreamed  of  in  the  past 
By  the  generation  of  electricity,  power  can  be 
transmitted  to  a  distance,  no  absolute  limit 
to  which  has  yet  been  fixed,  and  thus  become 
subservient  to  all  the  uses  to  which,  in  the 
marvelous  growth  of  modem  industry,  force 
in  its  varied  manifestations  of  heat  light, 
and  motion  Is  applied.  Water  power,  there- 
fore, so  far  from  being  less  valuable  than 
heretofore,  acquires  an  additional  value  as 
the  possibilities  of  the  generation  and  trans- 
mission of  force  by  means  of  electricity  are 
from  day  to  day  disclosed,  and  the  courts 
should  be  careful  not  to  introduce  or  to 
sanction  refinements  by  which  the  value 
of  those  rights  to  riparian  owners  may  be 
diminished  or  Impaired. 

Having  reached  the  conclusion  that  plain- 
tiffs in  error  were  entitled  to  recover  damages, 
we  think  the  evidence  sufiicient  to  Justify 
the  amount  awarded  them  in  paragraph  10 
of  the  report  and  that  the  Judgment  of  the 
circuit  court  should  be  reversed. 


aOi  Va.  778) 

HALL  et  ai.  v.   HALL  et  aL 

(Supreme  dourt  of  Appeals  of  Virginia.    Jan. 
18,  1906.) 

1.  Bquitt—Pbactiok—Dkcekb— Issues. 
Where,  In  a  suit  In  eqalty  against  the  heirs 

and  distributees  of  a  decedent  for  the  settle- 
ment of  the  estate,  complainants  asserted  ob- 
tain demands  and  the  cause  was  referred  to  a 
commissioner,  who  reported  that  the  demands 
had  been  paid,  a  decree  finding  that  the  de- 
mands were  fraudulent  and  without  considera- 
tion was  unwarranted;  no  such  issue  having 
been  raised  by  the  pleadings  in  regard  to  such 
demands,  and  none  in  the  commissioner's  report 
_[Bd.  Note. — For  cases  in  point  see  voL  19. 
Cent  Dig.  Equity,  §  lOOL] 

2.  Afpeai/~Repobt   or   Goiqcissionbbs— Rx- 

VIXW. 

A  report  of  a  commissioner  In  chancery,  ex- 
cept as  to  errors  apparent  on  its  face,  is  prima 
facie  correct;  and  where  the  evidence  is  con- 
flicting the  appellate  court  wiH  not  reverse  the 
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action  of  the  trial  court  in  overroling  an  ex- 
ception to  a  report,  unless  the  findings  of  the 
commissioner  are  clearly  erroneous. 
8.  Equity— Reipobt    of    Ck>MMi88ionER— EIz- 

0EFTI0N8. 

Exceptions  to  the  report  of  a  commissioner 
in  chancery  partake  of  the  nature  of  special  de- 
marers,  and  serve  to  direct  the  attention  of  the 
court  with  reasonable  certainty  to  the  specific 
points  of  the  controversy. 

[Ed.  Note. — For  cases  in  point,  see  yoL  19, 
Gent.  Dig.  Equity,  S  910.] 

Appeal  from  Circuit  Court,  Bnckingham 
County. 

Suit  by  T.  H.  Hall  and  others  against  R. 
F.  Hall  and  others.  From  a  decree  in  favor 
of  defendants,  complainants  appeal.  Re- 
versed. 

Beasley  &  Moon,  for  appellants.  Jno.  R. 
Moss  and  S.  S.  P.  Patteson,  for  appellees. 

WHITTLE,  J.  This  is  a  suit  in  equity 
brought  by  appellants,  who  are  heirs  at  law 
and  distributees  of  Thomas  S.  Hall,  deceased, 
against  the  other  heirs  and  distributees  and 
the  widow  and  administrator  of  the  decedent, 
for  the  settlement  of  his  estate. 

The  cause  was  referred  to  a  commissioner 
in  chancery  to  take  the  usual  accounts ;  and, 
among  other  demands  asserted  against  the 
estate,  there  were  certain  debts  secured  by 
a  deed  of  trust  due  to  William  C.  Hall,  fa- 
ther of  the  grantor,  Thomas  S.  Hall,  deceased, 
and  assigned  by  him  to  his  grandchildren, 
who  were  the  children  of  the  said  intestate. 

The  commissioner  reported  that  these  debts 
had  been  paid  in  full,  and  the  appellants  ex- 
cepted. Subsequently,  without  passing  upon 
the  exceptions,  the  report  was  recommitted  to 
the  commissioner  for  supplemental  inquiry; 
but  no  steps  were  taken  before  him  upon  the 
resubmission,  and  no  further  report  was  made 
with  respect  to  the  claims  in  question,  but 
the  parties  took  additional  evidence  else- 
where. 

The  cause  was  heard  upon  the  report  of 
the  commissioner,  the  exceptions  and  the 
depositions  of  witnesses ;  and  the  court  pass- 
ed the  decree  under  review,  which  adjudged 
appellants^  deed  of  trust  and  the  debts  secur- 
ed "fraudulent  and  without  consideration," 
and  confirmed  the  report  of  the  commissioner. 

No  issue  was  raised  by  the  pleadings  in  re- 
gard to  the  deed  of  trust,  and  none  upon 
the  commissioner's  report,  save  by  the  ex- 
ception of  appellants  to  the  finding  that  the 
d^ts  had  been  paid.  Nevertheless  the  court 
by  the  decree  complained  of  rejected  appel- 
lants' demand,  on  the  theory  that  the  deed 
of  trust  was  "fraudulent  and  without  con- 
sideration." 

There  is  no  warrant,  under  the  equity  prac- 
tice which  obtains  in  this  Jurisdiction,  for 
such  procedure.  As  observed,  there  was  no 
issue  made,  either  by  the  pleadings  or  before 
the  commissioner,  that  the  deed  of  trust  was 
fraudulent  and  the  debts  secured  without 
consideration;  and  consequently  appellants 
could  not  have  anticipated  such  defense,  and 


were  afforded  no  opportunity  to  contest  the 
grounds  upon  which  the  court  rested  its  de- 
cree. It  is  settled  practice  in  this  class  of 
cases  that  the  validity  of  any  demand  pre- 
ferred against  the  estate  of  a  decedent  may 
be  controverted,  without  pleadings  and  In  an 
informal  manner,  before  the  conunission^  to 
whom  a  general  account  of  indebtedness  of 
the  estate  is  referred.  Conrad's  Adm'r  v. 
Fuller,  98  Va.  16,  34  S.  E.  893. 

In  that  case  (at  page  20  of  98  Va.,  and 
page  894  of  34  S.  E.)  the  court  says:  "After 
a  decree  for  a  general  account  In  a  creditors* 
suit  ♦  ♦  ♦  all  the  other  creditors  may 
come  in  under  the  decree  and  prove  their 
debts  before  the  commissioner  to  whom  the 
cause  is  referred.  Simmons  v.  Ltyles,  27  Grat 
922,  929;  Piedmont,  etc.,  Ins.  Co.  ▼.  Maury, 
75  Va.  508;  Beverly  v.  Rhodes,  86  Va.  415,  10 
S.  B.  572;  1  Bar.  Chy.  Pr.  (2d  Ed.)  286  et 
seq.  ♦  ♦  ♦  The  practice  In  some  parts  of 
the  state,  following  the  English  rule.  Is  to 
require  the  creditor  coming  in  under  a  decree 
to  prove  a  claim  against  the  estate  of  a  de- 
cedent to  accompany  it  with  an  affidavit  that 
the  debt  remains  due.  Such  affidavit  is  not 
intended  as  evidence  before  the  conunission- 
er  in  proof  of  the  debt,  and  must  not  be  so 
considered.  It  puts  the  claimant  upon  his 
conscience  as  to  the  bona  fides  of  his  claim, 
and  thus  frequently  protects  the  decedent's 
estate  from  paying  debts  which  have  already 
been  paid.  2  Daniel's  Chy.  Pr.  (5th  Ed.) 
1209;  Flading  v.  Winter,  19  Vesey,  199; 
Morris  v.  Mowatt,  4  Paige,  142." 

In  such  case,  however,  the  parties  are 
given  full  opportunity  to  produce  evidence 
for  and  against  the  debt,  and  to  be  heard 
before  the  commissioner,  whose  report  up- 
on exception  Is  subject  to  review  by  the 
court  The  principle  is  well  settled  that 
where  a  commissioner  returns  with  his  re- 
port, involving  controverted  questions  of  fact, 
the  evidence  upon  which  It  Is  based,  the 
court  wijl,  upon  exceptions,  "review  and 
weigh  the  evidence,  and  if  not  satisfied  that 
the  commissioner  has  reached  a  right  con- 
clusion will  overrule  his  finding."  Shlpman 
V.  Fletcher,  91  Va.  473,  22  S.  B.  468. 

But  the  report,  except  as  to  errors  appar- 
ent on  Its  face,  Is  prima  fade  correct,  and 
where  the  evidence  is  conflicting  the  appel- 
late court  will  not  reverse  the  action  of  the 
trial  court  overruling  an  exception  to  the 
report  and  confirming  It,  unless  the  findings 
of  the  commissioner  are  clearly  erroneous. 
Maddock's  Admx.  v.  Skinker,  93  Va.  479, 
25  S.  B.  535;  Triplett  v.  Woodward,  98  Va. 
187,  35  S.  B.  455;  Kent  v.  Kent,  84  S.  a  32, 
2  Va.  Dec.  674. 

The  exceptions  to  the  report  partake  of 
the  nature  of  special  demurrers,  and  serve 
to  direct  the  attention  of  the  court  with 
reasonable  certainly  to  the  specific  points 
of  controversy.  Roblnett  v.  Roblnett,  92  Va. 
124,  22  S.  E.  856. 

A  comprehensive  monographic  note  on  the 
general  subject  of  commissioners  In  chaaeery 


Va.) 


ALLISON'S  EX'R  v.  WOOD. 


559 


will  be  found  appended  to  the  case  of  White- 
head's Adni*r  ▼.   Whitehead,  23  Grat  87a 

The  evidence  in  this  case  has  received  care- 
ful consideration  and  fails  to  sustain  any 
of  the  grounds  of  objection  alleged  against 
the  validity  of  appellants'  demand.  Indeed, 
it  was  admitted  by  counsel  for  the  appellees, 
in  the  argument  of  the  case  before  us,  that 
there  was  no  evidence  to  justify  the  report 
of  the  commissioner  that  the  debts  had  been 
paid ;  and,  even  if  the  question  of  fraud  had 
been  properly  raised,  the  evidence  is  clearly 
insufficient  to  sustain  it 

For  these  reasons,  the  decree  of  the  cir^ 
cuit  court  must  be  reversed,  and  the  cause 
remanded,  with  directions  that  the  deed 
of  trust,  so  far  as  the  debts  of  appellants 
are  concerned,  be  established  as  a  subsist- 
ing lien  upon  the  real  estate  thereby  con- 
veyed, and  for  further  proceedings  to  be  had 
therein. 


a04  Va.  TW) 

ALLISON'S  BX'R  v.  WOOD. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
18,  1906.) 

1.  Appeal— Amount  in  Contbovkest— Stat- 
UTOBT  Reduction  of  Amount— Effect. 

Acts  1902-04,  p.  590,  c.  373,  Code 
1904,  p.  1837,  I  3455,  reducing  the  minimum 
jurisdictional  sum  of  the  Supreme  Court  of 
Appeals  on  a  writ  of  error  to  any  "final  judg- 
ment" from  $500  to  $300,  adopted  subsequent  to 
the  rendition  of  a  judgment  in  a  controversy  in- 
volving less  than  $500,  but  prior  to  the  adjourn- 
ment of  the  term  of  court  at  which  it  was  ren- 
dered, gives  the  Supreme  Court  of  Appeals 
jurisdiction  of  a  writ  of  error  to  review  the 
judgment,  for  the  judgment,  for  purposes  of 
bringing  a  writ  of  error,  was  not  final  until  the 
adjournment  of  the  term. 

[Ed.  Note. — For  cases  in  point  see  vol.  2, 
Cent.  Dig.  Appeal  and  Brror,  §§  199,  200.] 

2.  Same. 

Acts  1902-04.  p.  590,  c.  373,  Code 
1904,  p.  1837,  §  3455,  reduciqg  the  minimum 
jurisdictional  sum  of  the  Supreme  Court  of  Ap- 
peals on  a  writ  of  error  to  any  final  judgment 
from  $500  to  $800,  so  as  to  make  the  section 
provide  that  no  petition  shall  be  presented  for 
a  writ  of  error  to  any  final  judgment  which 
shall  have  been  rendered  more  than  one  year  be- 
fore the  presentation  of  the  petition,  nor  to  a 
jndgment  when  the  controversy  is  for  a  matter 
less  in  amount  than  $300,  is  remedial  in  Its 
nature,  and  sufficiently  comprehensive  to  apply 
as  well  to  judgments  rendered  before,  as  to 
those  rendered  since*  its  passage. 

(Bd.  Note. — ^For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  §§  109,  200.] 

3.  Payment— PEE8UMPTI0N&— Lapse  of  Tims. 

Presumption  of  payment  arising  from 
lapse  of  time  is  repelled  by  evidence  of  non- 
payment, and  on  the  issue  facts  reasonably 
tending  to  establish  the  improbability  of  pay- 
ment are  admissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent  Dig.  Payment,  §  188.] 

4.  Same— E^rIDENCB— Admissibiutt. 

In  a  suit  brought  in  1901  on  a  bond  exe- 
cuted in  1873  and  payable  one  da^r  after  its 
date,  evidence  of  the  record  in  an  action  and  an 
ancillary  attachment  proceeding  instituted  in 
1881  against  defendant  on  the  bond  indudinjE 
the  judgment  erroneously  rendered  for  plaintiff 
In  ine  action  and  sundry  executions  issued  on  the 


judgment  which  had  been  sent  to  various  coun- 
ties of  the  state  in  the  effort  to  reach  defend- 
ant's property  was  admissible  to  rebut  the  pre- 
sumption of  payment  arising  from  lapse  of  time, 
though  defendant  was  not  legally  served  with 
process  in  the  action. 

5.  APPEALn>ELABMI.ES8  EbBOB— EXCLUSION  OF 

Evidence. 

The  error  in  excluding  the  record  of  an  ac- 
tion and  judgment  therein  was  not  cured  by  the 
admission  of  testimony  showing  that  an  execu- 
tion had  been  levied  on  property  belonging  to 
defendant,  for  plaintiff  had  the  right  to  submit 
the  entire  record. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent   Dig.   Appeal   and  Error,   §§  4200-^08.] 

6.  Evidence— Reputation. 

Evidence  that  a  nonresident  of  the  state 
paid  his  hotel  and  drug  bills  and  other  in- 
cidental expenses  during  his  periodical  visits  to 
the  state  was  incompetent  to  establish  general 
reputation  for  financial  standing  and  prompt- 
ness in  paying  debts. 

Error  to  Circuit  Court,  Culpeper  County. 

Action  by  J.  B.  Allison's  executor  against 
Calvin  Wood.  There  was  a  judgment  toe 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Barbour  &  Rlxey,  for  plaintiff  in  error. 
Grimsley  &  Miller,  for  defendant  in  error. 

WHITTLE.  J.  On  May  25.  1873,  the  de- 
fendant in  error,  Wood,  executed  a  bond  for 
$140,  payable  one  day  after  date,  to  Allison, 
plaintiff  in  error's  testator,  at  which  time 
both  the  obligor  and  obligee  resided  in  Wash- 
ington county,  Va.  Allison  died  in  the  year 
1879,  and  the  same  year  Wood  removed  from 
Washington  county  and  settled  in  the  Valley 
of  Virginia,  where  he  remained  until  the 
year  1883  or  1884.  when  he  became  a  resident 
of  the  state  of  North  Carolina.  After  his 
removal  to  North  Carolina  it  was  his  cus- 
tom to  make  occasional  trips  to  Virginia, 
varying  from  a  week  to  a  month  in  duration, 
for  the  purpose  of  dealing  in  live  stock. 

The  bond  was  found  among  Allison's 
papers  after  his  death,  and  in  the  year  1901 
his  executors,  taking  advantage  of  one  of 
Wood's  periodical  visits  to  Virginia,  in- 
stituted an  action  of  debt  thereon  against 
him  in  the  circuit  court  of  Culpeper  county. 
There  was  a  verdict  and  judgment  for  the 
defendant,    and  the  plaintiff  brings   error. 

We  are  met  at  the  threshold  of  the  Inquiry 
by  a  motion  to  dismiss  the  writ  of  error,  on 
the  ground  that  the  sum  In  controversy  is 
lees  than  $500,  which,  it  is  alleged,  was  the 
minimum  amount  of  which  this  court  had 
jurisdiction  at  the  date  of  the  judgment 

The  judgment  was  rendered  December  8, 
1903.  at  which  date  the  debt  amounted  to 
about  $400.  Two  days  thereafter,  on  t>e- 
cember  10,  1903,  by  act  of  the  General  As- 
sembly which  took  effect  from  its  passage, 
the  jurisdiction  of  the  court  was  enlarged  so 
as  to  include  cases  in  which  the  matter  in 
controversy  amounted  to  $300.  exclusive  of 
coets.  The  circuit  court  adjourned  for  the 
term  on  December  19,  1906.  The  question 
to  be  determined,  therefore,  is,  whether  sec- 
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tlon  3455  of  the  Ck>de  of  1904  (flzlng  the 
jurisdictional  amount  of  this  court  at  $500, 
vrhlch  was  in  force  on  December  8,  1903, 
when  the  judgment  was  rendered),  or  that 
section  as  amended  (reducing  the  minimum 
jurisdictional  sum  to  $500,  which  became 
eflCective  on  December  10,  1903,  two  days 
after  the  judgment  was  rendered,  but  nine 
days  before  the  court  adjourned),  is  to 
goyern  the  right  of  appeal  in  this  instance. 

The  amended  statute  (Acts  1902-04,  p. 
590,  c.  373;  section  3455,  p.  1837,  Va.  Code 
1904)  provides  that  •*no  petition  shall  be 
presented  for  an  appeal  from,  or  writ  of 
error  or  supersedeas  to,  any  final  judgment, 
decree  or  order  ♦  ♦  ♦  which  shall  have 
been  rendered  more  than  one  year  before  the 
petition  is  presented*  •  •  •  nor  to  a 
judgment,  decree,  or  order  of  any  court 
v^here  the  controversy  is  for  a  matter  less 
in  value  or  amount  than  $300,  exclusive  of 
costs." 

The  act,  it  will  be  observed,  deals  with 
writs  of  error  to  final  judgments,  and  by 
the  rule  of  the  common  law  no  judgment 
becomes  final  imtil  the  end  of  the  term  at 
which  it  is  rendered. 

The  rule  is  thus  stated  in  the  case  of 
Baker  v.  Swineford,  97  Va.  112,  33  S.  B.  542: 
''At  common  law,  no  judgment  became  final 
until  the  end  of  the  term  at  which  it  was 
rendered,  regardless  of  the  duration  of  the 
term;  and,  until  final,  no  court  could  direct 
an  execution  to  issue  on  It  Section  3600  of 
the  Code,  however,  confers  on  courts  au- 
thority to  direct  executions  to  issue  on  Judg- 
ments under  the  conditions  therein  set  forth, 
but  such  judgments  do  not  thereby  become 
final  so  as  to  deprive  the  court,  during  the 
term,  of  the  power  to  correct,  or  if  need  be, 
annul  them  if  erroneous." 

It  is  true  that  for  certain  purx>ose6  a  judg- 
ment takes  effect  from  its  date;  e.  g.,  it 
constitutes  a  lien  on  the  real  estate  of  the 
judgment  debtor  from  that  time  (Va.  ciode 
1904,  §  3567);  and  with  respect  to  the  limi- 
tation on  appeals^  this  court,  in  accordance 
with  the  language  of  the  statute,  has  held 
that  time  is  to  be  computed  from  the  date  at 
which  the  judgment  was  rendered.  Buford 
V.  North  Roanoke  Land  Co.,  94  Va.  616,  27 
S.  E.  509. 

But  a  different  principle  obtains  In  de- 
termining the  right  of  appeal.  During  the 
term  of  the  court  at  which  the  judgment  is 
rendered,  the  trial  court  is  clothed  with  ex- 
clusive jurisdiction  over  it,  and  may,  in  its 
discretion,  modify,  amend,  or  annul  the  same; 
and  the  jurisdiction  of  this  court  does  not  at- 
tach until  after  that  jurisdiction  of  the  trial 
v^ourt  has  terminated. 

The  due  and  orderly  admintotration  of 
justice  demands  the  observance  of  the  line 
of  demarcation  between  the  jurisdiction  of 
trial  courts  and  the  jurisdiction  of  this  court, 
and,  in  the  absence  of  special  statutory  pro- 
vision to  the  contrary,  the  jurisdiction  of  the 


former  must  cease  before  the  jurisdiction  of 
the  latter  accrues.  The  tendency  of  the  rule 
is  to  prevent  the  confusion  which  might  ottier- 
wise  result  from  investing  different  tribunals 
with  Jurisdiction  over  the  same  subject  at 
the  same  time. 

But  there  is  another  quite  sufficient  rea- 
son why  the  right  of  appeal  in  this  case  is 
controlled  by  the  amended  act.  The  statute 
is  remedial  in  its  nature,  and  its  language  is 
sufficiently  comprehensive  to  apply  as  well  to 
judgments  rendered  before,  as  to  those  ren- 
dered since,  its  passage. 

The  rule  of  construction  in  such  case  \b 
thus  stated  in  2  Cyc.  pp.  553,  554:  •'Gener- 
ally, a  provision  imposing  a  pecuniary  limita- 
tion upon  appellate  jurisdiction,  without  an 
express  exception  made  to  exempt  particular 
cases  from  its  operation,  applies  to  causes 
pending  before  the  adoption  of  the  provision, 
upon  the  principle  that  the  right  is  a  mere 
privilege  and  not  a  vested  right  Even  wh«i 
Judgment  is  rendered  before  the  passage  or 
taking  effect  of  the  act,  the  pecuniary  pro- 
vision applies  if  appellate  proceedings  have 
not  already  been  instituted.  But  such  gener- 
al provision  is  not  applicable  to  cases  in 
which  appeals  have  beeia  perfected  or  writs 
of  error  sued  out  before  the  adoption  or  tak- 
ing effect  of  the  act" 

See,  also,  Id.  p.  521,  note  92,  where  it  is 
said,  that  the  right  of  appeal  depends  upon 
the  law  in  force  at  the  time  the  appeal  is 
granted,  and  not  when  the  judgment  was 
rendered. 

That  is  the  view  taken  by  this  court  in 
the  case  of  McGruder  v.  Lyons,  7  Grat.  233, 
where  it  is  held  that  'the  act  of  the  Code 
limiting  appeals  to  the  court  of  appeals  to 
$200,  applied  to  cases  decided  before  the  act 
went  into  effect,  where  the  appllcati<Mi  for  an 
appeal  is  made  since."  The  case  arose  under 
chapter  182,  fi  3,  p.  683,  of  the  Code  of  1849, 
which,  on  the  pbint  involved,  Is  substantially 
the  same  as  the  present  statute.  In  constru- 
ing it,  Judge  Allen  obeerves:  "The  words  are 
general,  and  as  they  merely  apply  to  the 
remedy,  they  extend  to  and  comprehend  all 
petitions  to  this  court,  or  a  judge  thereof  in 
vacation,  for  an  appeal,  writ  of  error  or 
supersedeas,  whether  the  judgment  decree, 
or  order  was  prior  to  or  after  the  1st  July, 
1850,  when  the  new  Code  took  effect"* 

We  are  therefore  of  opinion  that  the 
objection  to  the  jurisdiction  of  this  court  is 
not  well  taken. 

On  the  merits,  the  defendant  rested  hl» 
case  upon  the  presumption  of  payment  from 
lapse  of  time.  Whereupon,  to  repel  that  pre- 
sumption, the  plaintiff  offered  in  evidence  a 
copy  of  the  record  In  an  action  at  law,  and 
an  ancillary  attachment  proceeding,  institut- 
ed in  March,  1881,  in  the  circuit  court  of 
Rockingham  county,  Va.,  against  Wood,  on 
the  bond  in  controversy,  including  the  judg- 
ment erroneously  r^idered  in  behalf  of  the 
plaintiffs  in  that  action,  and  sundry  execu- 
tions i^ued  upon  the  judgment  which  had 
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been  sent  to  yarloim  conntleB  of  tlie  state  in 
the  effort  to  reach  property  of  the  defendant 
But  it  appeared  that  the  defendant  was  never 
legally  served  with  process  in  the  action,  and 
npon  that  ground  the  court  excluded  the  rec- 
ord, and  would  not  suffer  it  to  be  read  to  the 
Jury. 

The  eyldence  was  not  offered  upon  the 
hypothesis  that  the  record  was  binding  upon 
the  defendant ;  but  was  intended,  along  with 
other  circumstances,  to  exclude  the  conclusion 
that  might  be  drawn  from  lapse  of  time  un- 
accompanied by  an  effort  on  the  part  of  the 
plaintiffs  to  enforce  their  demand,  that  they 
tacitly  admitted  payment  of  the  bond. 

Presumption  of  payment  arising  from 
lapse  of  time  is  a  presumption  only  of  fact, 
which  may  be  repelled  by  eyldence  or  dr^ 
cumstances  tending  to  show  nonpayment,  in 
which  respect  it  differs  from  the  bar  created 
by  the  statute  of  limitations,  which  is  con- 
cIuslTe  though  the  debt  has  not  been  paid. 
Upon  such  issue,  facts  and  circumstances 
which  reasonably  tend  to  establish  improba- 
bility of  payment,  are  always  admissible. 
Thus  it  has  been  held  ''that  the  institution  of 
legal  proceedings,  though  irregular,  by  the 
creditor  within  the  time  relied  on  to  raise 
the  presumption  of  payment,  would  rebut 
such  presumption  which  might  otherwise 
have  arisen."  22  Am.  ft  Bug.  Bncy.  of  Law 
(2d  Ed.)  p.  605. 

The  text  is  sustained  by  the  following 
cases:  Mc€k>rmldk:  v.  Eliot  (a  G.)  43  Fed. 
469;  Allen  y.  Sawtelle,  7  Gray  (Mass.)  165; 
McOnllough  y.  Montgomery,  7  Serg.  &  R.  (Pa.) 
17;  James  y.  Jarrett,  17  Pa.  370;  Palen  y. 
Bushnell,  18  Cly.  Proc.  R.  66,  13  N.  Y.  Supp. 
786;  Wilson  y.  Pearson,  102  N.  C.  290,  9  S.  B. 
707. 

But  it  is  said,  "such  proceedings  should  not 
be  allowed  to  haye  this  effect  if  instituted 
for  the  sole  purpose  of  repelling  the  presump- 
tion of  payment,  and  not  in  good  faith,  with 
the  sincere  object  of  recoyering  the  debt 
claimed."    James  y.  Jarrett,  supra. 

The  rejected  record  tended  to  rebut  the 
presumption  of  payment  by  showing  that  the 
plaintiffs  had  not  abandoned  their  claim, 
but  had  actiyely  and  persistently,  though  un- 
successfully, endeayored  to  collect  it  through 
the  medium  of  the  courts.  It  was  therefore 
admissible,  pertinent  eyldence  for  that  pur- 
pose, and  the  circuit  court  erred  in  excluding 
It' 

It  Is  true  that  the  court  admitted  testimony 
showing  that  an  execution,  issued  on  the 
yoid  Judgment,  had  been  leyied  by  the  sheriff 
of  (Tnlpeper  county  upon  cattle  belonging  to 
the  defendant  and  found  in  that  county,  but 
that  was  only  a  link  in  the  chain  of  testi- 
mony, and  did  not  cure  the  error  complained 
of.  The  plaintiffs  were  entitled  to  submit 
the  entire  record,  and  not  an  isolated  part  of 
It,  to  the  consideration  of  the  Jury. 

The  admission  by  the  circuit  court,  oyer 
the  objection  of  the  plaintiffs,  of  the  testi- 
mony of  witnesses  for  the  alleged  purpose  of 
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proying  the  general  reputation  of  the  defend- 
ant for  financial  ability  and  promptness  in 
meeting  his  obligationfl»  is  also  assigned  as 
error. 

The  witnesses  relied  on  for  that  purpose 
resided  in  CJulpeper  county,  Va.,  and  con- 
fessedly did  not  know  the  general  reputation 
of  the  defendant  in  the  conmiunity  in  the 
particulars  referred  to.  The  facts  which 
the  testimony  tended  to  proye,  that  the  de- 
fendant, during  his  periodical  ylsits  to  Cul- 
peper  county,  paid  his  hotel  bills,  drug  bills, 
and  other  hicidental  expenses,  were  plainly 
Inadmissible  to  establish  general  reputation 
for  financial  standing  and  promptness  in 
paying  debts.  The  general  reputation  of  the 
defendant,  in  the  community  in  regard  to 
the  possession  of  the  characteristics  attribut- 
ed to  him,  was  the  ultimate  fact  to  be  es- 
tablished, and  adequate  knowledge  of  the 
preyalling  opinion  on  the  subject  is  a  pre- 
requisite to  the  admissibility  of  such  eyl- 
dence. The  authorities  are  practically  agreed 
that  eyldence  of  particular  opinions  and 
particular  acts  is  inadmissible  to  proye  gen- 
eral reputation.  See  16  (Jrc.  1273,  and  note 
89,  where  the  subject  is  discussed  and  au- 
thorities dted.  See,  also.  Carter  y.  Com'th, 
2  Va.  Cas.  169. 

Tested  by  the  foregoing  principle,  the  eyl- 
dence in  question  was  inadmissible,  and  ought 
to  haye  been  excluded. 

There  were  other  assignments  of  error,  but 
they  need  not  be  noticed,  as  they  inyolye 
questions  not  likely  to  arise  on  the  next  trial 
of  the  case. 

The  Judgment  of  the  circuit  court  must  be 
reyersed  and  annulled,  the  yerdict  of  the 
Jury  set  aside,  and  the  case  remanded  for 
a  new  trial  to  be  had  not  in  conflict  with 
this  opinion. 

OAKDWBLL,   J.,    absent 


WINDER    y. 


aw  Va.  759) 
NOCK    et   aL 


(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
18.  1906.) 

1.  Trusts— Cabs  RsQinssD  of  Tbxtsteb. 

The  care  required  of  a  trustee  in  an  ex- 
press trust  is  that  required  of  an  ordinarily 
prudent  business  man. 

[Ed.  Note. — For  cases  in  iK>int,  see  yol.  47, 
Cent  Dig.  Trusts,  §  233.] 

2.  Same— Cbeation  of  TstrsT. 

Where  a  contract  between  plaintiff  and  de> 
fendant  provided  that  plaintiff  should  have  an 
equal  share  in  the  rents  and  profits  of  certain 
land,  and  that  defendant  should  sell  the  prop- 
erty for  the  best  price  possible,  the  proceeds  to 
be  divided,  defendants'  position  as  to  plaintiff 
was  that  of  a  trustee. 

[Ed.  Note. — For  cases  in  point,  see  yol.  47, 
Cent  Dig.  Trusts,  §§  25,  34-36.] 

8.  SAM1&— Diligence  of  Trustee— ByiDENCE. 
In  a  suit  by  a  cestui  que  trust  against  the 
trustee,  evidence  considered,  and  held  to  show 
that  the  price  for  which  the  trustee  sold  certain 
land  was  adegnatft. 
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Appeal  from  Circuit  CJourt,  Northampton 
County. 

Suit  by  John  L.  Winder  against  L.  Floyd 
Nock  and  others.  From  a  decree  in  favor 
of  defendants,  complainant  appeals.  Af- 
firmed. 

Wise  &  Watklns  and  J.  S.  Parsons,  for  ap- 
pellant Stewart  K.  Powell,  Benj.  T.  Gun- 
ter,  N.  B.  Westcott,  Ashby  &  Read,  and  B.  J. 
Spady,  for  appellees. 

HARRISON,  J.  Mrs.  John  L.  Winder,  the 
wife  of  appellant,  and  Samuel  P.  Fisher,  her 
son  by  a  former  marriage,  who  together 
owned  a  farm  in  Northampton  county  con- 
taining 171%  acres,  sold  and  conveyed  the 
same  in  May,  1902,  to  the  appellee  L.  Floyd 
Nock.  For  the  part  owned  by  Fisher  the  ap- 
pellee paid  $1,000  in  cash,  and  for  the  part 
owned  by  Mrs.  Winder  he  paid  the  sum  of 
$3,000  in  cash.  Contemporaneously  with  the 
deed  frmn  Mrs.  Winder,  the  appellee  and  her 
husband,  the  appellant,  made  the  following 
contract : 

"This  contract  and  agreement,  made  this 
10th  day  of  May,  1902,  between  L.  Floyd 
Nock,  of  the  first  part,  and  John  L.  Winder, 
of  the  second  part : 

"Whereas,  the  said  Ij.  Floyd  Nock  did  on 
the  5th  day  of  May,  1902,  purchase  from  Sam- 
uel P.  Fisher  and  wife  all  of  the  said  Samuel 
P.'s  right,  title,  interest,  and  estate  In  and 
to  a  tract  of  85%  acres,  more  or  less,  situated 
near  Read's  Wharf,  Northampton  Co.,  Va., 
for  the  sum  of  one  thousand  dollars 
($1,000.00),  and  has  this  day  purchased  from 
Mrs.  Rose  A.  Winder,  wife  of  said  John  L. 
Winder  (her  husband),  her  tract  of  85% 
acres,  more  or  less,  adjoining  that  purchased 
from  the  said  Samuel  P.  Fisher  and  wife, 
and  also  her  contingent  interest  in  the  said 
Samuel  P.  Fisher  tract,  together  for  the  sum 
of  three  thousand  dollars  ($3,000.00),  to  her 
in  hand  paid  this  day ;  and  whereas,  the  said 
sums  of  $1,000.00  and  $3,000.00,  respectively, 
were  paid  by  the  said  L.  Floyd  Nock  and  the 
deeds  for  the  said  property  were  made  to  him, 
with  the  understanding  and  agreement  be- 
tween the  said  Nock  and  the  said  Winder 
that  the  said  Winder  is  to  be  Joint  and  equal 
owner  in  the  proceeds  of  sale  with  the  said 
Nock,  subject  to  the  aforesaid  debt  of  four 
thousand  dollars  ($4,000.00),  the  one-half  of 
which  amount,  with  interest  on  same  from  this 
day,  is  to  be  paid  by  said  Winder  to  said  Nock; 
and  whereas,  the  said  Nock  and  said  Winder 
are  to  share  equally  the  rents  and  profits  of 
said  land  and  the  said  Winder  is  to  look  after 
the  property  and  collect  the  rents  for  which 
he  is  to  receive  a  commission  of  ten  (10)  per 
cent  out  of  the  gross  amounts  of  rents  received 
by  him ;  and  whereas,  the  said  Nock  Is  to  sell 
the  property  as  soon  as  practicable  for  the 
best  price  possible,  the  same  having  been  pur- 
chased for  said  purpose,  and  for  which  and 
making  the  financial  arrangements  he  is  to 
receive  a  commission  of  five  (5)  per  c^it  on 


the  gross  amount  of  sales,  which  as  well  as 
the  cost  of  advertising  is  to  be  deducted 
before  any  division  between  said  Nock  and 
said  Winder ;  and  whereas,  the  said  Winder 
is  to  have  the  premises  whitewashed  and 
such  other  improvements  made  as  he  and 
said  Nock  may  agree  upon,  with  a  view  of 
making  the  said  premises  attractive  to  a 
purchaser,  and  the  labor  and  material  Is  to 
be  paid  for  by  them  Jointly :  Now  this  agree- 
ment wltnesseth,  that  the  said  Nock  and  said 
Winder  do  each  hereby  bind  himself  to  a 
faithful  performance  of  the  stipulations  and 
agreements  herein  contained  to  be  done  and 
performed  by  them  severally. 

"Witness  our  hands  and  seals,  this  10th  day 
of  May,  1902. 

"L.  Floyd  Nock.      [Seal.] 
"John  L.  Winder.    [Seal.]- 

"Witness:    J.  H.  Nicholson." 

On  the  1st  day  of  July,  1902,  the  appellee 
L.  Floyd  Nock  and  his  wife,  sold  and  con- 
veyed this  farm  to  Francis  H.  Dryden,  of 
Worcester  county,  Md.,  in  consideration  of 
$4,300  cash.  Contemporaneously  with  this 
deed  the  grantee  therein  executed  a  deed  of 
trust  to  Nock,  as  trustee,  securing  $4,000  to 
certain  parties  who  had  loaned  the  same  to 
Dryden  to  enable  him  to  pay  the  $4,300  in 
cash  to  Nock  for  the  farm. 

In  February,  1903,  the  bill  in  this  cause  was 
filed  by  John  L.  Winder,  alleging  that  under 
the  contract  of  May  10,  1902,  he  and  the  ap- 
pellee, Nock,  were  Jolntiy  Interested  in  the 
purchase  that  day  made  of  the  Fisher  farm, 
and  that  appellee  held  the  legal  titie  thereto 
in  trust  for  himself  and  appellant ;  that  Dry- 
den, the  purchaser  had  actual  notice  of  the 
contract  between  himself  and  appellee,  and 
was  a  mere  pretended  purchaser;  that  the 
sale  by  Nock  was  not  bona  fide,  had  been 
made  without  sufficient  advertisement,  at  an 
inadequate  price,  and  without  the  knowledge 
or  consent  of  appellant,  for  the  purpose  of  de- 
frauding him  of  his  Just  rights  in  the  prem- 
ises; and  that  Dryden  participated  in  this 
purpose  and  intent  The  prayer  of  the  bill 
is  that  the  deed  from  Nock  and  wife  to  Dry- 
den and  the  deed  of  trust  from  Dryden  to 
Nock  be  set  aside  and  annulled,  and  that  Nock 
be  required  to  account  for  the  $4,300  of  pur- 
chase money  received  by  him,  and  to  pay  the 
same  to  the  beneficiaries  under  the  deed  of 
trust ;  that  the  farm  be  sold  and  the  proceeds 
divided  between  Nock  and  himself;  and  that 
Nock  and  Dryden  be  required  to  account  for 
rents. 

The  defendants  Nock  and  Dryden  filed  sep- 
arate answers  to  the  bill,  in  which  each  de- 
nies every  material  allegation  of  the  bill,  es- 
pecially denying  that  there  was  any  collusion 
or  fraudulent  purpose  connected  with  the 
sale,  and  declaring  that  It  was  In  all  re- 
spects bona  fide  and  fOr  a  full  and  adequate 
price. 

From  the  decree  of  the  circuit  court  dis- 
missing the  bill,  this  appeal  has  been  taken: 
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it  being  insisted  that  the  sale  by  Nock  to  Dry- 
den  should  be  set  aside  upon  the  ground  of 
breach  of  trust  an^  fraud. 

The  claim  of  apxHsllant,  that  Nock  held  the 
legal  title  to  the  farm  in  trust  for  the  Joint 
benefit  of  himself  and  appellant,  is  most  ear- 
nestly contested;  it  being  insisted  that  under 
the  terms  of  the  contract  of  May  10,  1902, 
appellant  had  no  interest  in  the  farm  itself, 
and  that  his  only  interest  was  in  the  proceeds 
of  sale  in  excess  of  the  $4,000  paid  by  Nock 
for  the  farm  and  the  cost  of  selling. 

The  contract  is  not  clear  upon  this  point, 
but  in  the  view  we  take  of  the  case  it  is  im- 
material whether  appellant  owned  a  Joint 
interest  in  the  farm,  or  only  an  equal  inter- 
est with  appellant  in  the  proceeds  of  sale  in 
excess  of  cost,  for  in  either  case  Nock  occu- 
pied the  relation  of  trustee  to  Winder,  and 
was  bound  to  act  in  good  faith  in  making  the 
sale. 

The  settled  rule  is  that  only  the  care  of  an 
ordinarily  prudent  business  man  is  required 
of  a  trustee. 

In  Minor's  Institutes,  the  learned  author 
says :  "It  is  indeed  observable  that  whenever 
a  fiduciary  is  called  to  account  and  a  liabil- 
ity is  sought  to  be  fixed  upon  him,  the  inquiry 
must  ever  be  whether,  in  the  transaction  in 
question,  he  acted  within  the  scope  of  his 
powers,  with  good  faith  and  ordinary  pru- 
dence. •  •  •  This  iB,  indeed,  nothing 
more  than  the  application  of  an  old  principle, 
which  has  long  governed  trusts  of  all  kinds, 
namely,  that  nothing  more  should  be  required 
of  a  trustee  than  to  act  in  good  faith  and  with 
the  same  prudence  and  discretion  that  a  pru- 
dent man  is  wont  to  exercise  in  the  manage- 
ment of  his  own  affairs."  Minor's  Inst  vol. 
4  (8d  Ed.)  1482,  1496,  1496,  citing  numerous 
Virginia  cases  and  other  authorities. 

It  is  to  be  observed  that  the  same  con- 
tract which  is  relied  on  as  creating  this 
trust  relation,  reposed  in  Nock  unrestrained 
power  "to  sell  the  property  as  soon  as  prac- 
ticable for  the  best  price  possible;  the  same 
having  been  purchased  for  said  purpose." 
There  is  no  limitation  as  to  the  time  of  sell- 
ings, except  that  it  shall  be  sold  as  soon  as 
practicable.  There  is  no  contract  require- 
ment as  to  the  extent  that  the  property 
should  be  advertised,  nor  is  there  any  sug- 
gestion that  appellant  was  to  be  notified  or 
consulted  with  respect  to  the  sale.  The 
whole  matter  of  finding  a  purchaser  and 
making  a  sale  was  left  exclusively  in  the 
hands  of  Nock.  The  gravamen  of  appel- 
lant's complaint  is  that  the  farm  was  sold 
for  an  inadequate  price,  and  that  this  con- 
stituted a  breach  of  trust  and  was  in  fraud 
of  appellant's  rights.  It  is  clear  that  un- 
less this  charge  is  well  founded  appellant  has 
not  been  injured,  and  therefore  cannot  Just- 
ly complain. 

The  evidence  of  value,  as  in  most  cafleB 
of  this  nature,  is  conflicting;  but  a  careful 
consideration  of  all  the  testimony  leads  to 


the  conclusion  that  its  decided  weight  Is  in 
favor  of  holding  that  the  price  obtained  was 
the  fair  value  of  the  property  at  the  time 
the  sale  was  made.  Eleven  witnesses  on  be- 
half of  the  appellant  fix  the  value  of  the 
farm  at  from  $5,500  to  $8,000.  With  much 
the  larger  proportion  of  these  witnesses  the 
estimate  of  value  ranges  from  $7,000  to  $8,- 
000.  Sixteen  witnesses,  Introduced  on  behalf 
of  appellees,  fix  the  value  of  the  farm  at  from 
$3,000  to  $5,000.  Nearly  all  of  these  wit- 
nesses estimate  the  value  of  the  farm  at 
from  $3,000  to  $4,300.  A  careful  scrutiny 
of  the  evidence  shows  very  clearly  that  the 
witnesses  who  practically  concur  in  the  view 
that  the  price  at  which  the  farm  was  sold 
by  the  appellee  Nock  was  its  fair  and  rea- 
sonable value,  have  been  longest  and  best 
acquainted  with  the  land,  and  are  better  in- 
formed as  to  its  value  than  those  who  speak 
on  behalf  of  appellant  The  record  further 
shows  that  during  the  years  from  1890  to 
1902,  inclusive,  the  latter  being  the  year  of 
the  sale,  the  assessed  value  of  the  farm  for 
purposes  of  taxation  varied  from  $1,990  to 
$2,205.  So  that  the  farm  was  sold  for  about 
twice  its  assessed  value.  It  is  not  likely 
that  this  land  was  assessed  at  one-fourth  of 
its  real  value,  which  would  be  the  case  if 
the  estimate  of  value  placed  upon  it  by  Ap- 
pellant's witnesses  was  reliable. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  appellee  Nock  acted  within  the  scope 
of  his  powers  in  making  the  sale  complained 
of,  that  $4,300  was  the  fair  and  reasonable 
value  of  the  farm  in  question,  and  that  the 
appellant  suffered  no  injury  by  its  sale  at 
that  price.  There  is  no  direct  proof  in  the 
record  of  any  fraudulent  intent  on  the  part 
of  the  appellees,  and,  in  view  of  the  conclusion 
that  the  appellant  has  not  been  prejudiced  by 
the  sale,  we  deem  it  unnecessary  to  comment 
upon  the  suggested  suspicious  circumstances 
attending  the  sale;  for  if  the  view  of  those  cir- 
cumstances taken  by  the  appellant  could  be 
sustained,  it  would  not  affect  the  result 

For  these  reasons,  the  decree  complained 
of  must  be  afiirmed. 

GABDWELL,  J.,  absent 


(IM  Va.  777) 
AMERICAN   TOBACCO    CO.   v.   POLISCO. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
18,    1906.) 

1.  Municipal  Cobfobations— Use  of  Stbeets 
—Negligenck— Question  fob  Juby. 

In  an  action  for  injuries  to  a  child  run 
over  by  a  vehicle  driven  b^^  defendant's  servant, 
the  question  as  to  the  driver's  negligence  held 
one  for  the  jury. 

2.  Tbiai/>-E2broneous    Instbuction— Cube. 

In  an  action  for  injuries  to  a  child  run 
over  by  a  vehicle  driven  by  defendant's  servant, 
the  court  instructed  that,  if  the  driver  at  the 
time  of  the  accident  was  looking  where  some 
persons  were  using  a  punching  bag  and  did  not 
see  the  child,  plaintiff  was  entitled  to  recover. 
Other  instructions  told  the  jury  in  effect  not 
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that  the  faflnre  to  look  was  careleasness,  bnt 
that  if  the  driver  negligently  failed  to  look»  and 
negligently  and  careleesly  drove  on,  and  that  he 
ooald  by  the  exercise  of  reasonable  care  have 
seen  the  child  and  could  have  avoided  the  ac- 
cident, they  «hoald  find  for  plaintiff.  Held^ 
that  the  error  in  the  first  instruction,  in  taking 
from  the  jury  the  consideration  of  circum- 
stances other  than  the  driver's  conduct  in 
looking  at  the  bag,  was  not  cured  by  the  other 
instructions. 

[Ed.  Note. — For  cases  in  point,  see  voL  47, 
Cent.  Dig.  Trial,  Sf  664,  705,  71&] 

8.  Affbai/— Harmless    EiEBOB—lNOONSiSTEZfT 

iNSTBUCnONS. 

Where  two  instructions  are  inconsistent  and 
contradictory,  the  verdict  will  be  set  aside,  un- 
less it  clearly  appears  that  taking  the  instruc- 
tions as  a  whole  the  defect  could  not  have  nds- 
led  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  voL  47« 
Cent.  Dig.  Trial,  §§  564,  705,  71&] 

4.  Same  ~  Pbssumftion  as  to  Effect  of 
Ebbqb. 

A  misdirection  or  mistake  of  the  court  ap- 
pearing in  the  record  is  to  be  presumed  to  have 
affected  the  jury,  and  the  judgment  will  be 
reversed  unless  it  plainly  appears  that  the  error 
could  not  have  affected  their  verdict. 

[Eid.  Note. — For  cases  in  point,  see  voL  3, 
Cent  Dig.  Appeal  and  Error,  $  4043.] 

5.  Municipal Cobpobations— Use ofStbebts 

-^^ONTBIBUTOBT  NBGLIGENOB— ChILDBBN. 

A  child  a  little  over  five  years  of  age  can- 
not be  held  guilty  of  contributory  negligence  in 
running  across  a  street  and  into  a  wagon. 

[Ed.  Note. — For  cases  in  point,  see  voL  37, 
Cent  Dig.  Negligence,  §  124.] 

6.  Same— Cabe  as  to  Chiloben. 

Where  the  driver  of  a  vehicle  by  the  ex- 
ercise of  reasonable  care  could  have  seen  a 
child  who  ran  across  a  street  and  ran  into  the 
wagon,  and  thus  avoided  injury  to  her,  but 
failed  to  do  so,  he  was  guilty  of  negligence. 
[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  S  1515; 
vol.  25,  Cent  Dig.  Highways,  §  459.] 

7.  SAinc—TBiAL— Issues. 

Where,  in  an  action  for  injuries  to  a  child 
owing  to  the  alleged  negligence  of  the  driver 
of  defendant's  vehicle,  the  declaration  charged 
that  the  driver  was  looking  to  one  side  of  the 
street  and  that  while  so  doing  the  child  at- 
tempted to  run  across  the  street,  and,  not  being 
observed  by  the  driver,  was  struck  and  run 
over  by  the  wagon,  the  allegations  were  suffi- 
cient to  warrant  a  recovery  on  a  showing  that 
the  child  ran  across  the  street  and  ran  into  the 
wagon. 

Error  to  Corporation  Court  of  Danville. 

Action  by  Joseph  Polisco  against  the  Amer- 
ican Tobacco  Company.  Judgment  in  fa- 
vor of  plaintiff,  and  defendant  brings  error. 
Reversed. 

Peatross  &  Harris  and  Cabell  &  Cabell,  for 
plaintiff  in  error.  J.  P.  Harrison  and  Tbos. 
F.  Hamlin,  for  defendant  in  error. 

CARDWELL,  J.  Joseph  Polisco,  the  fa- 
ther, and  as  the  next  friend  of  his  infant 
daughter,  Becky  Polisco,  a  little  over  five 
years  of  age,  brought  this  action  against  the 
American  Tobacco  Company  to  recover  dam- 
ages for  Injuries  alleged  to  have  been  sus- 
tained by  her  in  consequence  of  the  care- 
lessness and  negligence  of  the  driver  of  a 


wagon  of  the  defendant  company  passing 
over  and  along  Craghead  street,  in  the  city 
of  Danville. 

The  trial  in  the  lower  court  resulted  in 
a  verdict  and  judgment  against  the  defend- 
ant company  for  $1,800,  which  we  are  asked 
to  review  and  reverse. 

The  declaration  filed  consists  of  two  counts, 
in  both  of  which  the  charge  is  made  that  at 
the  time  the  vehicle  he  was  driving  ran  over 
the  child  the  driver  was  looking  to  one  side 
of  the  street  wh^e  some  persons  were  as- 
sembled witnessing  others  sporting  with  a 
punching  bag  at  or  near  the  sidewalk,  and, 
while  the  driver  was  thus  looking  to  that  side 
of  the  street,  the  child  attempted  to  run 
across  the  street  from  the  opposite  side  to 
her  father's  store,  situated  diagonally  from 
the  point  at  which  she  started,  and,  not  be- 
ing observed  by  the  driver,  was  struck  and 
run  over  by  the  wagon,  and  sustained  serious 
permanent  injuries. 

No  attempt  was  made  at  the  trial  to  show 
that  the  driver  was  not  skillful,  experienced, 
trustworthy,  and  reliable,  nor  was  there  any 
evidence  that  he  was  driving  rapidly  or  reck- 
lessly; so  that  bis  negligence.  If  any  there 
was,  consisted  In  looking  to  the  side  of  the 
street  where  the  group  at  the  punching  bag 
was,  and  not  keeping  a  reasonably  careful 
lookout  along  the  street  in  front  of  the 
wagon. 

The  case  does  not  belong  to  that  class  of 
cases  to  which  Persinger  v.  Coal  Co.,  102  Va. 
aso,  46  S.  E.  825,  and  Con.  Brewing  Co.  v. 
Doyle,  102  Va.  899,  46  S.  E.  890,  cited  by 
counsel  for  plaintiff  in  error,  belong,  and 
which  hold  that  a  defendant  is  not  liable  for 
damages  resulting  from  an  event  which  was 
not  expected,  and  could  not  have  been  antici- 
pated by  a  person  of  ordinary  prudence ;  but 
to  that  class  which  have  dealt  with  similar 
occurrences  to  the  one  out  of  which  this  case 
arises,  on  the  streets  of  populous  cities,  in 
which  it  has  been  uniformly  maintained 
that  on  a  street  of  a  city  a  driver  of  a  vehicle 
is  held  to  reasonably  expect  to  meet  people, 
young  and  old,  in  the  street  or  crossing  the 
street,  and  the  law  requires  him  to  keep  a 
lookout  for  them  in  order  to  avoid  injuring, 
them,  and  not  to  turn  aside  and  put  his  at- 
tention and  sight  on  other  objects ;  and  that 
whether  or  not  an  injury  to  a  person  on  the 
street  by  being  run  over  by  a  vehicle  passing 
thereon  was  proximately  caused  by  the  negli- 
gence of  the  driver  in  not  keeping  a  proper 
lookout  along  the  street  in  front  of  him  was 
a  question  for  the  Jury.  Among  the  cases 
last  referred  to  are  Wiswell  v.  Doyle,  160 
Mass.  42,  85  N.  E.  107,  39  Am.  St  Rep.  451; 
Kennedy  v.  Sullivan  (N.  J.)  48  AtL  535;  Mc- 
Donnel  v.  Brewing  Co.  (Sup.)  44  N.  Y.  Supp. 
652;  Nugent  v.  Metropolitan  St  Ry.  (Sup.) 
61  N.  Y.  Supp.  476;  Summers  v.  Bergner 
Brewing  Co.,  148  Pa.  114^  22  Atl.  707,  24  Am. 
St  Rep.  518;  Barnes  v.  S.  City  R.  (La.)  17 
South.  782,  49  Am.  St  R^.  401;  Evers  t. 
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Phila.  Tr.  Co.,  176  Pa.  876,  85  AtL  140,  58 
Am    St  Rep.  675. 

It  is,  however,  properly  conceded  in  the 
argmnent  here  on  hehalf  of  plaintiff  in  error 
that  whether  or  not  the  conduct  of  its  driyer, 
and  especially  whether  or  not  his  looking  to 
the  side  of  the  street  at  the  group  assembled 
at  the  punching  bag,  instead  of  looking  steadi- 
ly  ahead,  constituted  actionable  negligence, 
was  a  question  for  the  Jury  to  determine  from 
the  evidence,  undei^  proper  instructions  from 
the  court  Therefore  the  only  question  for 
our  determination  is  whether  or  not  the  Jury 
was  properly  instructed. 

The  trial  court,  on  the  motion  of  defendant 
In  error,  gave  five  instructions,  to  four  of 
which— Nos.  1,  2,  4,  and  5— plaintiff  in  error 
objected. 

No.  1  is  as  follows:  ''The  court  instructs 
the  jury  that  if  they  believe  from  the  evi- 
dence that  at  the  time  the  child,  Becky 
Polisco,  was  struck  and  run  over  by  defend- 
ant's wagon,  defendant's  driver  Was  looking 
at  the  punching  bag,  and  therefore  did  not 
see  the  cliild,  then  they  must  find  for  the 
plaintiff  and  assess  her  damages  at  such 
amount  as  the  evidence  warrants,  not  to  ex- 
ceed $5,000.'' 

It  is  admitted  by  counsel  for  defendant 
in  error  that  this  instruction,  standing  alone, 
may  be  too  broad  a  statement  of  the  law; 
but  it  is  insisted  that  it  is  only  an  Incomplete, 
and  not  an  erroneous,  instruction,  the  de- 
fects of  which  are  covered  by  other  in- 
structions given. 

It  is  true  that  the  jury  were  in  effect  told 
in  defendant  in  error's  instructions  Nos. 
2,  4,  and  6,  not  that  the  failure  to  look  was 
carelessness,  but  that  if  he  (the  driver)  neg- 
ligently failed  to  look,  and  negligently  and 
carelessly  drove  on,  and  that  he  could,  by 
the  exercise  of  reasonable  care,  have  seen 
the  child,  and  could  have  avoided  the  acci- 
dent, then  they  should  And  for  the  plaintiff. 

We  see  no  objection  to  these  Instructions, 
but  they  are  plainly  inconsistent  with  in- 
struction No.  1,  which  erroneously  took  from 
the  jury  the  consideration  of  other  circum- 
stances in  the  case,  and  told  them  that  if 
they  found  from  the  evidence  that  the  driv- 
er of  the  wagon  was  looking  at  the  punching 
bag  when  the  child  was  run  over  and  In- 
jured, this  was  negligence  that  would  justify 
their  finding  a  verdict  in  her  favor. 

While  instructions  are  to  be  read  as  a 
whole,  and  defects  in  one  instruction  may 
be  cured  by  a  correct  statement  of  the  law  in 
another,  where  the  court  considers  that,  tak- 
ing the  instructions  as  a  whole,  the  defect 
could  not  have  misled  the  jury,  yet,  if  two 
instructions  are  inconsistent  and  contradic- 
tory, the  verdict  will  be  set  aside,  as  it  is 
impossible  to  say  whether  the  jury  was  con- 
trolled by  the  good  or  the  bad  in  arriving  at 
a  conclusion.  Richmond  Trac.  Co.  y.  Hllde- 
brand,  90  Va.  48,  34  S.  B.  888;   Wash.  Alex. 


&  Mt.  V.  Elec.  Ry.  Co.  v.  Quayle,  95  Va.  741 
30  S.  B.  391. 

It  is  also  well  settled  that  a  misdirection 
or  other  mistake  of  the  court  appearing  in 
the  record  is  to  be  presumed  to  have  affected 
the  jury,  and  the  judgment  will  be  reversed, 
unless  it  plainly  appears  from  the  whole  rec- 
ord that  the  error  did  not  affect,  and  could 
not  have  affected,  their  verdict  Norfolk 
Ry.,  etc.,  Co.  v.  Corletto,  100  Va.  355,  41  S. 
B.  740,  and  authorities  cited.  That,  how- 
ever, Is  not  the  case  here,  as  it  is  impossible 
for  this  court  to  say  whether  the  jury  in  find- 
ing their  verdict  were  guided  by  the  erro- 
neous Instruction  No.'l,  given  for  defendant 
in  error,  or  by  the  other  instructions  given, 
and  which  were  free  from  error.  The  jury 
might  very  well  have  regarded  that  it  was 
unnecessary  for  them  to  consider  the  other 
instructions  in  the  case,  as  they  had  been 
told  in  instruction  No.  1  that  if  they  believed 
from  the  evidence  that  it  was  a  fact  that 
the  driver  of  the  wagon  was  looking  at  the 
punching  bag  at  the  time  the  wagon  struck 
and  injured  the  child,  they  should  find  a  ver- 
dict in  her  favor,  leaving  out  of  view  any 
other  fact  or  circumstance  which  the  evi- 
dence may  have  proved  or  tended  to  prove. 

.The  refusal  of  the  court  to  give  plaintiff  in 
error's  instruction  No.  ,10  is  assigned  as 
error.  It  is  as  follows:  "The  court  in- 
structs the  jury  that  if  they  believe  from 
the  evidence  that  the  child  ran  across  the 
street  and  ran  into  the  defendant's  wagon, 
and  that  this  was  the  proximate  cause  of 
the  Injury,  then  the  plaintiff  cannot  recover 
under  the  allegation  of  negligence  in  the 
declaration.** 

Since  the  child  could  not,  by  reason  of 
her  age,  be  held  guilty  of  contributory  negli- 
gence, this  instruction  was  too  broad,  and 
therefore  misleading.  She  might  have  run 
across  the  street  into  the  wagon;  yet  If 
the  driver  could,  by  the  exercise  of  reason- 
able care  in  keeping  a  lookout  as  to  where  he 
was  driving  and  what  objects  the  wagon 
might  come  In  contact  with,  have  seen  her, 
and  thus  avoided  doing  her  damage,  the 
plaintiff  in  error  was  liable  for  the  injury, 
and  the  allegations  of  the  declaration  In 
the  case  were  sufficient  to  warrant  a  re- 
covery on  that  ground.  The  instruction  was 
properly  refused. 

The  circumstances  which  occasioned  the 
asking  by  plaintiff  in  error  of  instruction  No. 
11,  which  was  refused,  are  not  likely  to  arise 
at  the  next  trial  of  the  case.  Therefore  it 
is  unnecessary  to  consider  the  ruling  of  the 
court  in  refusing  the  Instruction. 

For  the  error  in  defendant  in  error's  in- 
struction No.  1,  hereinbefore  pointed  out 
the  judgment  complained  of  will  be  reversed 
and  annulled,  the  verdict  of  the  jury  set 
aside,  and  the  cause  remanded  for  a  new 
trial,  to  be  had  in  accordance  with  the  views 
expressed  in  this  opinion. 
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GHESAPBAEB  &  O.  RY.  CO.  y.  BBASLBX, 
COUCH  &  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Jazi* 
18,  1906.) 

1.  CABBIKB8    —   Liability    ab    Insubeb   of 
Goods  Cabbixd  fob  Hibe. 

A  common  carrier  is  an  iosurer  of  the 
goods  it  undertakes  to  carry  for  hire,  and  is 
bound  to  deliver  the  same  saiely,  and  fiom  this 
duty  it  can  only  be  exonerated  by  the  act  of 
God  or  of  a  public  enemy. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  9, 
Cent.  Dig.  Carriers,  §  481.] 

2.  Samb— Passbngeb'b      Effects— LiABHiiTT 

DUBINO  AND  AFTEB  TBANSPOBTATION. 

A  carrier's  liability;  as  such,  for  a  pas- 
senger's baggage,  continues  during  transporta- 
tion and  for  such  a  time  thereafter  as  affords 
the  passenger  a  reasonable  opportunity  to  re- 
move it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9» 
Cent.  Dig.  Carriers,  §§  1541,  1542.] 

8.  Same— Diligence  of  Pasbbngeb  in  Re- 
moving Baggage. 

A  passenger  reached  his  destination  at  7 :25 
o'clock  in  the  evening  of  a  severe  winter  day, 
and  his  baggage  was  removed  to  the  station  to 
be  weighedr  The  station  was  locked  an  hour 
later,  and  the  agent  left  for  the  night  There 
was  no  reasonable  way  in  which  the  baggage 
could  have  been  removed  at  night,  except  by 
breaking  the  seal  of  a  loaded  freight  car  and 
making  passageway  through  it,  and  it  did  not 
appear  that  such  passenger  knew  that  that  was 
possible.  Held,  that  the  carrier  was  liable,  as 
such,  where  the  goods  were  destroyed  during  the 
night  by  fire. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  §§  1541.  1542.] 

4.  Same— Limitation  of  Liabilitt. 

Code  1887,  §  1296  (Va.  Code  1904,  §  1294c 
subsec.  25),  providing  that  no  agreement  by  a 
carrier  for  '^exemption"  from  liability  for  in- 
jury or  loss  occasioned  by  its  own  neglect  shall 
be  valid,  prohibits  not  only  contracts  exempt- 
ing the  carrier  from  liability,  but  also  from 
making  contracts  limiting  liability. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  H  05i  659,  607,  937» 
1554.] 

Buchanan  and  Harrison,  JJ.,  dissenting. 

Error  from  Gircnit  Court,  Botetourt 
County. 

Action  by  Beasley,  Couch  &  Co.  against  the 
Chesapeake  &  Ohio  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  brings 
error.    Affirmed. 

R.  L.  Parish,  for  plaintiff  In  error.  Ben]. 
Haden,  for  defendant  In  error. 

KEITH,  P.  On  March  1,  1903,  H.  A. 
Dudley,  a  traveling  salesman  representing  the 
defendant  in  error,  purchased  of  plaintiff  in 
error  a  1000-mile  ticket,  upon  which  he  was 
entitled  to  travel  in  the  passenger  trains  of 
plaintiff  in  error  and  to  carry  with  him  free 
of  charge  150  pounds  of  baggage.  The  price 
of  this  ticket  was  one-half  a  cent  per  mile 
less  than  the  regular  fare,  and  in  considera- 
tion of  this  reduced  charge,  Dudley  signed  a 
contract  on  the  back  of  the  ticket,  which  pro- 
vides, in  part,  as  follows :  ''That  in  the  event 
of  loss  or  damage  to  baggage,  no  claim  shall 
be  made  therefor  in  excess  of  f  lOO.Oa" 


On  February  1,  1904,  Dudley  had  three 
trunks,  weigliing  600  pounds,  checked  on  this 
ticket  at  Buena  Vista,  In  Rockbridge  coun- 
ty, to  Eagle  Mountain  Station,  in  Botetourt 
county,  paying  90  cents  for  the  baggage  in 
excess  of  150  pounds.  The  train  reached 
Eagle  Mountain  Station  about  twenty-five 
minutes  after  seven  In  the  evening.  Dudley 
went  to  a  hotel,  and  his  baggage  was  taken 
by  the  agents  of  the  railroad  company  to  its 
baggage  room  to  be  weighed.  About  an 
hour  after  the  arrival  of  the  train,  the  agent 
closed  the  station,  locked  up  the  baggage, 
and  went  home.  Shortly  after  midnight  the 
station  was  consumed  by  fire,  and  the  bag- 
gage destroyed. 

This  suit  was  brought  by  the  defendant  in 
error,  as  assignee  of  H.  A.  Dudley,  to  recover 
damages  for  the  destruction  of  the  three 
trunks,  which  contained  sample  goods.  Upon 
a  demurrer  to  the  evidence  by  the  defendant 
company,  Judgment  was  given  by  the  circuit 
court  in  favor  of  the  plaintiff  for  $605.42,  the 
amount  ascertained  by  the  verdict  of  the  Jury 
to  be  the  value  of  the  plaintiff's  goods. 

The  first  contention  of  plaintiff  in  error  Is 
that  the  fire  resulted  from  no  negligence  on 
its  part,  and  that  its  liability  was  not  that  of 
a  common  carrier  but  a  warehouseman.       f 

A  common  carrier  is  an  Insurer  of  the 
goods  it  undertakes  to  carry  for  hire,  and  is 
bound  to  deliver  the  same  safely,  and  from 
this  duty  can  only  be  exonerated  by  the  act  of 
God  or  of  a  public  enemy.  A  carrier's  liabil- 
ity, as  such,  for  a  passenger's  baggage,  con- 
tinues during  transportation,  and  for  such 
a  time  thereafter  as  affords  the  passenger  a 
reasonable  opportunity  to  remove  it  In  de- 
termining what  is  a  reasonable  time  for  re- 
moving the  baggage  after  reaching  its  desti- 
nation, the  peculiar  circumstances  surround- 
ing each  case  must  be  looked  to,  such  as  the 
character  of  the  station,  the  opportunities 
afforded  by  the  common  carrier  for  delivering 
baggage  when  called  for,  etc  Penn.  Co.  v. 
Llveright  (Ind.  App.)  41  N.  E.  850;  Wald 
V.  Ia  E.  &  St  L.  R.  Co.,  92  Ky.  645,  18  S.  W. 
660;  Mote  v.  Chicago,  etc,  R.  Co.,  27  Iowa, 
22,  1  Am.  Rep.  212 ;  Roth  v.  Railroad  Co.,  34 
N.  Y.  548,  90  Am.  Dec  736;  Burnell  T. 
Railway  Co.,  45  N.  Y.  184,  6  Am.  Rep.  61. 

The  record  shows  that  the  weather  on 
the  night  in  question  was  unusually  severe. 
The  station  was  so  situated  and  blocked 
with  freight  cars  as  to  make  It  practically 
impossible  to  deliver  the  trunks  that  night 
The  agent  testifies  that  after  the  train  left 
he  first  put  away  his  express;  that  then  he 
would  weigh  the  trunks  before  allowing 
them  to  be  removed;  that  he  left  the  station 
in  about  an  hour  after  the  train  arrived, 
locking  the  trunks  up  In  the  baggage  room, 
and  went  to  his  home;  and  that  he  would 
not  have  returned  that  night  for  any  cause 
less  than  fire.  He  says  that,  if  the  trunks 
had  been  demanded  before  he  left  the  sta- 
tion, they  would  have  been  delivered,  but 
further  says  that  there  were  only  two  ways 
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in  which  the  trunks  could  hare  been  re- 
moved, one  by  talking  them  out  on  the  rail* 
road  traclc  and  wheeling  them  down,  which 
he  says  a  reasonable  man  would  hardly  have 
attempted,  and  the  other  was  to  break  the 
seal  of  a  loaded  freight  car  and  make  a  pas- 
sageway through  it;  that  this  last  was  the 
only  practicable  way  in  which  the  trunks 
could  have  been  gotten  from  the  depot  and 
delivered  that  night;  that  the  station  hands 
had  gone  away  some  little  time  before  he 
left;  and  that  the  trunks  could  not  then  be 
removed.  He  further  says  that  Dudley  was 
not  informed  that  the  trunks  could  be  re- 
moved by  opening  the  sealed  and  loaded 
freight  car  and  taking  them  through  It;  and 
that  appearances  were  such  as  to  Justify  him 
in  believing  that  they  could  not  have  been 
gotten  out  of  the  depot  in  that  way. 

We  are  of  opinion,  upon  the  whole  evi- 
dence, that  Dudley  was  not  afforded  a  rea- 
sonable opportunity  to  remove  his  baggage 
on  the  night  of  his  arrival  at  Eagle  Moun- 
tain. Indeed,  it  is  quite  clear  that  the  rail- 
road company  did  not  contemplate  the  re- 
moval of  the  baggage  that  night 

The  second  assignment  of  .error  is  to  the 
action  of  the  circuit  court  in  giving  Judg- 
ment in  favor  of  the  defendant  in  error  for 
$605.42,  with  interest,  the  amount  ascertain- 
ed by  the  Jury  to  be  the  value  of  the  three 
trunks  and  their  contents,  instead  of  $100, 
the  amount  agreed  upon,  as  shown  by  the 
contract,  in  the  event  of  loss  or  damage  to 
the  baggage;  the  language  of  the  fourth 
clause  of  the  contract  being,  in  part,  as  al- 
ready seen,  as  follows:  "That  in  the  event 
of  loss  or  damage  to  baggage,  no  claim  shall 
be  made  therefor  in  excess  of  $100.00." 

The  decision  of  this  question  involves  the 
construction  of  our  statute  upon  the  subject 

When  the  mileage  ticket  which  contains 
this  contract  was  purchased,  section  1296  of 
the  Code  of  Virginia  of  1887  was  in  force. 
It  declared  that,  "No  agreement  made  by  a 
common  carrier  for  exemption  from  liability 
for  injury  or  loss  occasioned  by  his  own  neg- 
lect or  misconduct  shall  be  valid."  The 
law  in  force  on  February  1,  1904,  when  Dud- 
ley took  passage  upon  this  ticket,  was  pass- 
ed on  January  18,  1904,  and  is  found  in 
Va.  Code  1904,  $  1294c,  subsec.  25,  which 
reads  as  follows:  "No  agreement  made  by 
a  transportation  company  for  exemption 
from  liability  for  injury  or  loss  occasioned 
by  its  own  neglect  or  misconduct  as  a  com- 
mon carrier  shall  be  valid" — language  which 
is  similar  to,  but  not  wholly  Indentical  with, 
section  1296  of  the  Code  of  1887,  in  place 
of  which  it  stands. 

In  Richmond  &  DanvUle  B.  Co.  v.  Payne, 
86  Va.  481,  10  S.  B.  749,  6  L.  R.  A.  849,  this 
subject  was  under  consideration,  and  it 
was  said: 

"There  is  no  doubt  that  a  concunon  carrier 
cannot  lawfully  stipulate  for  exemption  from 
liability   for  the  consequences  of  his  own 


negligence  or  that  of  his  servants.  This 
was  decided  in  an  elaborate  opinion  by  the 
Supreme  Court  of  the  United  dtates,  in 
Railroad  Co.  v.  Lockwood,  17  Wall.  357,  21 
U  Bd.  627,  and  by  this  court  in  Railroad  Co. 
y.  Sayers,  26  Grat  328;  and  the  principle 
is  now  brought  into  the  Code,  section  1296 
of  which  declares  that  'no  agreement  made 
by  a  common  carrier  for  exemption  from 
liability  for  injury  or  loss  occasioned  by  his 
own  neglect  or  misconduct  shall  be  valid.' 

"But  that  is  not  the  question  before  us. 
The  question  here  is  whether,  when  the  ship- 
per signs  a  bill  of  lading,  not  exempting  the 
carrier  from  liability  for  the  negligence  of 
himself  or  his  servants,  but  limiting  the 
amount  in  which  the  carrier  shall  be  liable, 
in  consideration  of  the  goods  being  carried 
at  reduced  rates,  such  a  contract  fairly  en- 
tered into,  is  valid  and  binding ;  and  we  see 
no  reason  wtty,  when  its  terms  are  Just  and 
reasonable,  it  should  not  be.  The  test  to 
be  applied  in  all  such  cases  is,  was  the  con- 
tract fairly  entered  into,  and  are  its  terms 
Just  and  reasonable? 

"At  common  law,  it  is  true,  the  carrier  is 
chargeable  as  an  insurer,  unless  loss  or 
damage  occur  by  the  act  of  God  or  the  pub- 
lic enemy.  But,  as  the  law  now  is,  he  may, 
by  special  contract  restrict  his  liability  for 
losses  otherwise  occurring.  Indeed,  he  may 
by  such  agreement  exempt  himself  absolute- 
ly from  any  liability  for  damage  not  caused 
by  the  negligence  or  default  of  himself  or 
his  servants.  And  the  owner  and  shipper, 
by  entering  into  the  contract,  'virtually  agree 
that  in  respect  to  the  particular  transaction, 
the  carrier  is  not  to  be  regarded  as  in  the 
exercise  of  his  public  employment,  but  as 
a  private  person,  who  incurs  no  responsibili- 
ty beyond  that  of  an  ordinary  bailee  for 
hire,  and  answerable  only  for  misconduct 
or  negligence.'  "  In  support  of  these  proposi- 
tions the  court  cites  New  Jersey  Steam  Nav. 
Co.  V.  Merchant's  Bank,  6  How.  344,  12  L. 
Ed.  465;  2  Pars.  Cont  (6th  Ed.)  233;  Nichol- 
son V.  Wilson,  5  East,  507,  where  Lord  Ellen- 
borough  remarked  that  there  is  no  case  to 
be  met  with  in  the  books  in  which  the  right 
of  a  carrier  thus  to  limit  by  special  con- 
tract his  own  responsibility  has  ever  been, 
by  express  decision,  denied;  and  Express 
Ca  V.  Caldwell,  21  Wall.  264,  22  L.  Ed.  556. 
The  opinion  then  goes  on  to  say:  "The 
leading  case  on  the  subject  is  Hart  v.  Penn- 
sylvania Raihroad  Co.,  112  U.  S.  331,  6  Sup. 
Ct  151,  28  li.  Ed.  717,  in  which  it  was  de- 
cided that,  where  a  contract  of  carriage, 
signed  by  the  shipper,  is  fairly  made  with 
a  railroad  company,  agreeing  on  a  valuation 
of  the  property  to  be  transported,  with  a 
rate  of  freight  based  on  the  condition  that 
the  carrier  assumes  liability  only  to  the  ex- 
tent of  the  agreed  valuation,  even  in  case 
of  loss  or  damage  by  the  negligence  of  the 
carrier,  the  contract  will  be  upheld  as  a 
proper  and  lawful  mode  of  securing  a  due 
proportion  between  the  amount  for  which 
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the  carrier  may  be  respoiisible  and  the 
freight  he  recelyes,  and  of  protecting  him- 
self against  extravagant  and  fanciful  valua- 
tions. •  •  •  The  limitation  as  to  value 
has  no  tendency  to  exempt  from  liability 
for  negligence.  It  does  not  Induce  want  of 
care.  It  exacts  from  the  carrier  the  meas- 
ure of  care  due  to  the  value  agreed  on.  The 
.  carrier  Is  bound  to  respond  In  that  value 
for  negligence.  The  compensation  for  car- 
riage Is  based  on  that  value.  The  shipper 
la  estopped  from  saying  that  the  value  Is 
greater.  The  articles  have  no  greater  value, 
for  the  purposes  of  the  contract  of  trans- 
portation, between  the  parties  to  that  con- 
tract The  carrier  must  respond  for  negli- 
gence up  to  that  value.  It  Is  Just  and  rea- 
sonable that  such  a  contract,  fairly  entered 
Into,  and  where  there  is  no  deceit  practiced 
on  the  shipper,  should  be  upheld.  There  Is 
no  violation  of  public  policy.  On  the  con- 
trary, it  would  be  unjust  and  unreasonable, 
and  would  be  repugnant  to  the  soundest  prin- 
ciples of  fair  dealing  and  of  the  freedom 
of  contracting,  and  thus  in  conflict  with  pub- 
lic policy,  if  a  shipper  should  be  allowed 
to  reap  the  benefit  of  the  contract  if  there 
is  no  loss,  and  to  repudiate  it  in  case  of 
loss.' " 

It  is  to  be  observed  that  in  Hart  v.  Penn- 
sylvania Railroad  Co.,  which  seems  to  have, 
controlled  the  decision  in  R.  &  D.  R.  Go.  v. 
Payne,  supra,  there  was  no  statute  involved; 
while  with  us  the  statute  expressly  declares 
that  a  contract,  by  which  a  common  carrier 
undertakes  to  "exempt"  Itself  from  liability 
for  injury  or  loss  occasioned  by  its  own  neg- 
lect or  misconduct,  is  void.  The  decision  of 
this  case  must  depend  upon  the  meaning  to 
be  attributed  to  the  word  "exempt"  In  our 
statute. 

If  the  carrier  may  limit  its  liability,  though 
disabled  by  statute  from  exempting  itself 
from  liability,  then  the  act  of  the  Legis- 
lature is  of  little  worth.  The  common  law 
imposes  upon  railroad  companies,  as  common 
carriers,  the  obligation  to  pay  in  full  for 
property  lost  by  them,  which  they  have  un- 
dertaken to  transport,  or  damages  to  the  ex- 
tent of  any  Injury  which  such  property  may 
have  sustained.  St  Louis  Ry.  Go.  y.  Sher- 
lock (Kan.  Sup.)  51  Pac  8d9. 

It  is  conceded  that  a  contract  though  rest- 
ing upon  a  consideration  mutually  agreed 
upon  between  the  parties  and  fairly  entered 
into,  would  be  void  if  it  exempted  the  carrier 
from  all  liability.  The  value  of  the  prop- 
erty lost  in  this  case  is  fixed  by  the  verdict 
of  the  Jury  at  something  more  than  $600;  the 
recovery  is  limited  by  the  contract  to  $100. 
The  common-law  liability,  therefore,  of  the 
carrier  is,  by  virtue  of  this  contract  if  it 
be  sustained,  effaced  and  obliterated,  to  the 
extent  of  $500,  or  five-sixths  the  value  of 
the  property.  It  seems  to  us  that  to  the 
extent  to  which  the  carrier  is  relieved  from 
liability  which  the  law  would  otherwise  have 
Imposed  upon  it,  it  is  to  be  considered  and 


treated  as  having  undertaken  to  exempt  it- 
self, by  force  of  its  contract 

But  it  is  said  the  limitation  must  be  a 
reasonable  one.  If,  in  the  teeth  of  the  stat' 
ute,  we  are  permitted  to  indulge  in  argument 
or  conjecture  as  to  what  is  in  a  particular 
case  reasonable,  where  would  the  line  be 
drawn?  In  the  case  before  us  the  recovery 
is  diminished  from  $600  to  $100.  Is  that  the 
limit  of  reasonableness?  By  what  standard 
is  five-sixths  of  the  valuation  determined  up- 
on as  a  reasonable  limitation  or  restriction? 
Could  not  the  estoppel  upon  the  conscience 
of  the  shipper  be  urged  with  as  much  force 
if  the  value  of  the  goods  had  been  fixed  by 
the  contract  at  $50  or  $20?  It  would  still 
have  been  an  agreement  between  parties 
capable  of  contracting,  fairly  entered  into, 
and  for  a  valuable  consideration.  It  is  void, 
not  because  it  is  unreasonable,  but  because 
the  Legislature  has  seen  fit  to  declare  that 
all  such  contracts,  whether  reasonable  or 
unreasonable,  are  invalid. 

We  do  not  perceive  the  force  of  the  reason- 
ing which  would  give  operation  and  validity, 
by  way  of  estoppel,  to  a  contract  which  the 
lawmaking  power  has  declared  to  be  void  as 
repugnant  to  public  policy.  In  the  case  of 
Hart  V.  Penn.  R.  Co.,  supra,  there  was,  as 
we  have  said,  no  statute  affecting  the  con- 
tract We  do  not  believe  that  the  Legis- 
lature, in  passing  the  statute,  either  as  it 
appears  in  the  Code  of  1887,  or  in  that  of 
1904,  meant  to  strike  at  contracts  which 
exempt  from  liability,  and  leave  untouched 
and  in  full  force  those  which  by  limitation 
and  restriction  accomplish  substantially  the 
same  purpose.  Experience  has  shown  that 
the  shipper  does  not  stand  upon  an  equal 
footing  with  the  carrier.  He  is  at  a  dis- 
advantage in  contracting  with  the  carrier. 
This  the  Legislature  well  knew,  and  this 
was  the  evil  which  it  intended  to  suppress. 
The  statute  was  designed  to  go  to  the  very 
root  of  the  trouble,  and  to  declare  all  such 
contracts  Invalid;  and  It  was  not  contem- 
plated, in  our  Judgment  by  the  Legislature, 
that  any  such  halting  and  half-hearted  reme- 
dy should  be  applied  to  the  situation  as  a 
prohibition  upon  contracts  which  exempt 
while  leaving  the  carrier  free  to  impose  such 
terms  of  restriction  of  liability  as  would 
still  leave  the  shipper  at  its  mercy. 

In  Page  on  Contracts,  vol.  1,  p.  567,  it  is 
said:  "Under  statutes  forbidding  carriers  to 
limit  their  common-law  liability  by  contract 
a  limitation  on  the  amount  of  damage  is 
invalid.  Under  a  statute  forbidding  a  csir- 
rier  to  exempt  himself  by  contract  from  bis 
liability,  the  shipper  is  not  bound  by  the 
value  fixed  by  him,  even  if  fixed  too  low  in 
fraud  of  the  railway  company."  In  support 
of  this,  the  case  of  Lucas  v.  Railway,  112 
Iowa,  594,  84  N.  W.  673,  is  cited. 

The  Iowa  statute  is  almost  Identical  with 
our  own.  It  provides  that  no  contract  re- 
ceipt rule,  or  regulation  shall  exempt  any 
corporation  engaged  in  transporting  persona 
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or  property  by  railway  from  liability  of  a 
common  carrier  which  would  exist  had  no 
contract,  receipt,  rule,  or  regulation  been 
made  or  entered  into — a  provision  somewhat 
more  elaborate,  but  in  all  essential  respects 
identical  with  our  own. 

The  syllabus  of  the  Iowa  case,  supra.  Is  as 
follows:  "As  the  limitation,  in  a  contract  of 
shipment  of  a  horse,  of  the  carrier's  liability 
to  $100,  the  'released  value  of  the  horse' 
named  in  the  contract,  renders  the  contract 
void,  under  Code,  $  2074,  providing  no  con- 
tract shall  exempt  a  railway  from  liability  of 
a  common  carrier  which  would  exist  had  no 
contract  been  made,  fraud  of  the  shipper  In 
making  representations  to  secure  a  cheaper 
rate  of  freight  will  not  prevent  his  proving 
the  full  value  of  the  horse." 

This  case  is  pertinent  to  the  present  dls- 
cossion  in  two  aspects.  The  statute  of  Iowa 
uses  the  word  "exempt"  as  ours  does,  and  yet 
the  limitation  by  contract  was  held  by  the 
court  to  be  in  conflict  with  the  statute,  and 
therefore  invalid.  In  other  words,  the  limita- 
tion, to  the  extent  that  it  diminished  the 
common-law  liability  of  the  carrier,  was 
treated  as  an  exemption  from  liability,  and 
*'limit"  and  ''exempt"  were  construed  as 
words  of  synonymous  meaning.  In  that  case, 
too,  it  appears  that,  so  far  from  the  court 
Imputing  validity  to  the  contract  by  way  of 
eet<H>pel,  it  declares  that  the  '*fraud  of  the 
shipper  in  making  representations  to  secure 
a  cheaper  rate  of  freight  will  not  prevent  his 
proving  the  full  value  of  the  horse:*'  Such 
was  the  vigor  of  the  statute  that  it  served  to 
destroy  the  contract,  and  the  shipper  was  per- 
mitted to  recover  the  full  value  of  the  prop- 
erty shipped,  although  a  cheaper  rate  of 
freight  had  been  secured  by  false  representa- 
tions upon  his  part 

In  Louisville,  etc.,  R,  Co.  v.  Wynn,  88  Tenn. 
320,  14  S.  W.  811,  a  mare  had  been  shipped 
without  Inquiry  as  to  her  value,  and  the 
shipper  had  received  a  receipt  or  contract 
which  provided,  in  general  terms,  that  in  case 
of  injury  to  any  horse  shipped  under  it  for 
which  the  railroad  company  might  be  liable, 
the  amount  claimed  should  not  exceed  $100. 
In  construing  this  contract  and  passing  upon 
its  validity,  the  court  said: 

"Manifestly  the  stipulation  does  not  con- 
template total  exemption  from  liability;  It 
only  provides  for  partial  or  limited  exemp- 
tion. Upon  that  distinction  the  nice  and  im- 
portant question  arises:  Can  a  stipulation 
of  the  latter  character  stand  before  the  law, 
when  one  of  the  former  kind  cannot?  Or,  to 
state  the  same  question  differently,  and  so  as 
to  apply  it  more  directly  to  the  facts  of  this 
case,  the  rule  of  law  being  et^bllshed,  as  we 
have  seen  it  is,  that  the  defendant  company 
could  not  lawfully  have  contracted  with  the 
plaintiff  that  it  would  in  no  event  be  liable 
for  any  part  of  the  value  of  the  mare  If 
lost  or  destroyed,  can  the  limitation  of  its 
liability  to  $100  be  upheld  In  the  courts. 
If  it  should  appear  that  her  death  resulted 


from  the  negligence  of  the  company,  and  that 
she  was  in  fact  worth  eight  times  that 
amount,  as  the  Jury  found  her  to  be? 
We  unhesitatingly  answer:  No.  The  carrier 
cannot  by  contract  excuse  itself  from  liability 
for  the  whole  nor  any  part  of  a  loss  brought 
about  by  its  negligence.  To  our  minds  it  is 
perfectly  clear  that  the  two  kinds  of  stipula- 
tion— ^that  providing  for  total,  and  that  pro- 
viding for  partial,  exemption  from  liability 
-for  the  consequences  of  the  carrier's  neg- 
ligence— stand  upon  the  same'  ground,  and 
must  be  tested  by  the  same  principles.  If 
one  can 'be  enforced,  the  other  can;  if  either 
be  invalid,  both  must  be  held  to  be  so,  the 
same  considerations  of  public  policy  operat- 
ing In  each  case. 

"With  great  deference  for  those  who  may 
differ  with  us,  we  think  it  entirely  illogical 
and  unreasonable  to  say  that  the  carrier  may 
not  absolve  itself  from  liability  for  the  whole 
value  of  property  lost  or  destroyed  through 
Its  negligence,  but  that  it  may  absolve  it- 
self from  responsibility  for  one-half,  three- 
fourths,  seven-eighths,  nine-tenths,  or  ninety- 
hundredths  of  the  loss  so  occasioned.  With 
great  unanimity  the  authorities  say  it  cannot 
do  the  former.  If  allowed  to  do  the  latter 
it  may  thereby  substantially  evade  and  nullify 
the  law  which  says  it  shall  not  do  the  former, 
and  in  that  way  do  indirectly  what  It  is  for- 
bidden to  do  directly.  We  hold  that  it  can 
do  neither.  The  requirement  of  the  law  has 
ever  been,  and  is  now,  that  the  common  car- 
rier shall  be  diligent  and  careful  in  the  trans- 
portation of  its  freight,  and  public  policy 
forbids  that  It  shall  throw  off  that  obligation, 
whether  by  stipulation  for  exemption  in 
whole  or  in  part  from  the  consequences  of 
its  negligent  acts." 

The  contract  construed  in  that  case  is 
almost  identical  with  the  one  before  us. 
There  was  no  statute,  and  the  court  dealt 
with  it  as  one  controlled  by  the  common  law. 
The  opinion  is  convincing  and  is  supported 
by  numerous  authorities.  It  would  be  easy 
to  multiply  adjudicated  cases  and  text-writers 
treating  "exemption"  and  "limitation"  of  lia- 
bility as  convertible  terms.  This  will  be  ap- 
parent from  an  inspection  of  Railroad  Co.  v. 
Sayers,  supra,  and  the  authorities  th^e  cited. 

We  rest  our  conclusion  upon  the  force  of 
the  statute  law  of  the  state.  If  the  statute 
was  meant  to  declare  the  common  law,  and 
to  cover  the  whole  subject  embraced  by  the 
common  law,  then  It  cannot  be  doubted,  we 
think,  that  the  Legislature  never  intended 
to  diminish  the  protection  which  the  common 
law  afforded  to  the  shipper,  and  that  inter- 
pretation must  be  given  to  the  statute  which 
makes  it  coextensive  with  the  common  law. 
If,  however,  the  statute  was  not  Intended  to 
cover  the  whole  subject,  but  merely  to  pro- 
hibit total  exemption  from  liability,  then  the 
partial  exemption,  the  restriction,  the  limita- 
tion upon  liability,  rests  where  it  was  at  the 
common  law. 
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It  has  been  suggested  that,  as  the  section 
under  consideration  has  been,  In  substance, 
re-enacted  since  the  decision  in  R.  &  D.  R. 
Go.  y.  Payne,  supra,  the  Legislature  Is  to  be 
deemed  to  have  approved  that  decision*  There 
would  be  more  force  in  this  position  had  that 
case  turned  upon  an  exposition  of  the  stat- 
ute ;  but  it  is  plain  from  the  opinion  that  the 
statute  was  introduced  by  way  of  recital,  and 
that  the  controlling  influence  with  the  court 
in  its  conclusion  was  the  case  of  Hart  y. 
Railroad  Ck).,  supra.  In  this  yiew  we  are 
strengthened  by  the  fact  that,  in  the  petition 
for  the  writ  of  error  in  Railroad  CJo.  y.  Payne, 
no  allusion  is  made  to  the  statute,  though  it 
Is  adyerted  to  In  appellant's  reply  brief,  and 
it  is  altogether  probable  that  the  court  meant 
to  adhere  to  the  yiew  entertained  by  it  when 
Melendy  &  Russell  v.  Barbour,  Receiver,  78 
Va.  544,  was  decided.  In  that  case  the  par- 
ties agreed  that  the  carrier  should  not  be 
liable  under  any  circumstances,  nor  for  any 
cause,  beyond  the  sum  of  $200,  for  Injury  to 
or  loss  of  any  animal  carried  pursuant  to  the 
agreement,  although  the  actual  yalue  of  the 
animal  might  exceed  that  amount.  This  limi- 
tation was  earnestly  insisted  upon  by  the  car- 
rier, but  was  thought  to  be  of  so  little  force 
that  it  is  not  mentioned  in  the  opinion  of  the 
court;  and,  notwithstanding  the  contract 
limiting  the  yalue  to  $200,  the  decree  of  the 
court  below,  allowing  the  plaintiffs  to  recover 
$1,000,  was  reversed  in  this  court  as  inad- 
equate, and  the  cause  remanded  to  the  cir- 
cuit court  with  instructions  to  frame  an  Issue 
and  Impanel  a  Juiy  to  try  the  question  as  to 
damages  Incurred  by  appellants  through  the 
negligence  of  the  defendant  company  It  thus 
appears  that  the  contract  in  that  case  was 
wholly  disregarded,  and  the  rights  of  the  par- 
ties were  fixed  precisely  as  they  would  have 
been  had  there  been  no  contract 

The  conclusion  of  the  whole  matter  may,  In 
our  view,  be  summed  up  as  follows :  At  com- 
mon law  the  carrier  could  not  by  contract 
limit  or  restrict  his  liability  for  injury  or  loss 
caused  by  the  negligence  of  himself  or  his 
servants.  The  object  of  the  Legislature  was 
to  give  to  this  recognized  common-law  princi- 
ple tbe  force  of  a  statute;  and  it  would  in- 
deed be  a  singular  outcome  of  an  effort  on 
the  part  of  the  Legislature  to  give  an  added 
sanction  to  the  common  law,  if  by  ingenious 
construction  the  power  to  limit  should  be  de- 
duced from  the  prohibition  to  exempt 

BUCHANAN,  J.  (dissenting).  In  so  far 
as  the  opinion  of  the  court  overrules  the 
decision  in  the  case  of  Richmond  &  Danville 
Railroad  Co.  v.  Payne,  86  Va.  481,  10  S.  B. 
749,  6  L.  R.  A.  849,  I  dissent  from  it 

It  was  held  in  that  case  that  while  sec- 
tion 1296  of  the  Code  of  1887  did  not  permit 
a  common  carrier  to  exempt  itself  from  lia- 
bility for  its  own  negligence,  or  the  negli- 
gence of  its  servants,  yet  it  did  not  prevent 
it  from  entering  into  a  contract  limiting  the 


amount  for  which  It  should  be  liable,  in  con- 
sideration of  the  goods  being  carried  at  re- 
duced rates,  provided  the  contract  was  fairly 
entered  into  and  its  terms  were  just  and  rea- 
sonable. 

Whatever  may  be  thought  of  the  correct- 
ness of  that  decision,  the  question  decided  Is, 
in  my  judgment  no  longer  an  open  one  In 
this  state.  That  decision  was  made  In  Jan- 
uary, 1800,  nearly  15  years  ago.  By  an  act 
approved  January  18,  1904  (Acts  1902-04,  p. 
968),  the  statute  law  of  the  state  in  reference 
to  public  service  corporations  was  revised  so 
as  to  conform  to  the  provisions  of  the 
present  Constitution  of  the  state.  Whilst 
many  radical  changes  were  made  by  the  act 
no  alteration  was  made  In  the  language  of 
section  1296  of  the  Code  of  1887,  except  to 
make  It  apply  to  all  transportation  com- 
panies, in  performing  their  duties  as  common 
carriers;  and  as  amended  It  was  re-enacted 
as  clause  25  of  chapter  8  of  that  act  (page 
980)  and  now  appears  as  clause  25  of  sec- 
tion 1294c  of  the  Code  of  1904. 

It  is  a  well-settled  rule  of  construction 
that  when  a  foreign  statute,  which  has  been 
construed  by  the  courts  of  that  state,  has 
been  Incorporated  Into  the  laws  of  this  state, 
It  must  be  presumed  that  the  Legislature  in- 
tended to  adopt  the  Interpretation  placed  up- 
on the  statute  by  the  courts  of  the  foreign 
state.  Doswell  y.  Buchanan's  Ex'rs,  3  Leigh, 
865,  23  Am.  Dec.  280;  Danville  v.  Pace,  25 
Grat  1,  6,  18  Am.  Rep.  663:  N.  &  W.  By. 
Co.  V.  O.  D.  Baggage  Co.,  99  Va.  Ill,  37  S. 
B.  784,  50  L.  R.  A.  722;  N.  &  W.  Ry.  Co.  T, 
Cheatwood's  Adm%  103  Ya.  356,  367,  49  & 
E.  489. 

If  this  be  true  of  a  foreign  statute  in- 
corporated Into  our  laws,  It  must  a  fortiori 
be  true  in  the  re-enactment  of  a  statute 
which  has  been  construed  by  this  court 

In  Mangus  v.  McClelland,  93  Va.  786,  789, 
790,  22  S.  E.  364,  365,  it  was  said  that:  "It 
was  a  familiar  rule  of  construction  that 
where  a  statute  has  been  construed  by  the 
courts,  and  is  then  re-enacted  by  the  Legis- 
lature, the  construction  given  It  Is  presumed 
to  be  sanctioned  by  the  Legislature,  and 
thenceforth  becomes  obligatory  upon  the 
courts.  See  Anable's  Case,  24  Grat  563, 
where  this  rule  of  construction  was  held  to 
be  binding  upon  courts  even  In  criminal 
cases,  and  a  fortiori  It  Is  binding  upon  them 
in  civil  cases."  See,  also.  Swift  &  Co.  v. 
Wood,  103  Va.  494,  496,  49  S.  E.  643,  where 
it  Is  reiterated  that  such  a  construction  Is 
obligatory  upon  the  courts. 

In  my  humble  judgment,  tbe  construction 
placed  upon  section  1296  of  the  Code  of  1887 
by  this  court  In  R.  &  D.  R,  Co.  v.  Payne, 
supra.  Is  as  much  binding  upon  the  courts 
since  the  re-enactment  of  that  section  as 
clause  25  of  section  1294c  of  the  Code  of 
1904,  as  If  the  Legislature  had  declared  in 
the  body  of  the  statute  that  it  should  not 
be  construed  as  prohibiting  a  common  car- 
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rler  from  entering  into  a  contract  limiting 
the  amount  of  its  liability  in  consideration 
of  the  goods  being  carried  at  reduced  rates, 
provided  the  contract  be  fairly  entered  into 
and  its  terms  be  reasonable  and  lust  To 
hold  otherwise,  it  seems  to  me,  with  all 
deference  to  the  majority  of  the  court,  is  not 
merely  overruling  a  former  decision  of  this 
court,  but  is  repealing  to  that  extent  an  act 
of  the  Legislature. 

HARRISON,  J.  (dissenting).  I  concur  in 
the  view  that  the  liability  of.  the  plaintilf  In 
error,  in  this  case,  was  that  of  a  common 
carrier,  and  not  that  of  a  warehouseman.  I 
am  constrained,  however,  to  dissent  from  the 
conclusion  reached  by  a  majority  of  the  court 
that  the  plaintiff  in  error  was  not  entitled 
to  limit  its  liability,  in  the  event  of  loss  or 
damage  to  baggage,  in  consideration  of  a 
reduced  charge  for  transportation. 

A  common  carrier  cannot  lawfully  stipur 
late  for  exemption  from  liability  for  the 
consequence  of  its  own  negligence,  or  that 
of  its  servants.  This  is  the  common-law 
doctrine,  which  has  been  more  than  once  an- 
nounced by  this  court  Railroad  Oo.  v.  Say- 
era,  26  Grat  328. 

At  the  time  of  the  purchase  of  the  ticket 
here  involved  (March  1,  1903),  this  common- 
law  rule  had  been  carried  into  section  1206 
of  the  Code  of  1887,  which  provides  as 
follows:  "No  agreement  made  by  a  common 
carrier  for  exemption  from  liability  for  in- 
Jury  or  loss  occasioned  by  his  own  neglect 
or  misconduct,  shall  be  valid." 

When  the  fire  was  first  discovered,  U  was 
burning  on  the  Inside  of  the  station  build- 
ing. Its  origin  does  not  clearly  appear,  but, 
assuming  that  It  was  the  result  of  negligence 
on  the  part  of  the  agents  of  the  defendant 
company,  the  question  to  be  determined  is 
whether,  In  view  of  section  1296,  supra,  a 
common  carrier  can  make  a  valid  and  bind- 
ing contract,  not  exempting  the  carrier  from 
liability  for  the  negligence  of  itself  or  its 
servants,  but  limiting  the  amount  In  which 
the  carrier  shall  be  liable,  in  consideration 
of  carriage  at  a  reduced  rate. 

This  question  was  settled  in  this  state  by 
a  well-considered  opinion,  in  which  it  is  held 
that  the  statute  was  merely  declaratory  of 
the  common  law,  and  that  such  a  contract 
fairly  entered  into  is  valid  and  binding; 
the  court  saying:  "We  see  no  reason  why, 
when  its  terms  are  Just  and  reasonable,  it 
should  not  be.  The  test  to  be  applied  in  all 
such  cases  is,  was  the  contract  fairly  enter- 
ed Into,  and  are  its  terms  Just  and  reason- 
abler'  Richmond  &  D.  R.  Co.  v.  Payne,  86 
Va.  481,  10  S.  B.  749,  6  L.  R.  A.  849. 

In  the  case  at  bar  there  is  no  question  that 
the  contract  was  fairly  made,  that  Dudley 
secured  a  reduced  charge  for  transportation, 
and  that  he  signed  the  contract  agreeing 
to  a  valuation  of  $100  for  any  loss  or  dam- 


age to  his  baggage,  in  consideration  of  the 
reduced  charge  for  travel. 

The  cases  Involving  this  question  are 
numerous  and  conflicting;  different  rules 
prevailing  in  different  states.  In  the  Payne 
Case,  supra,  this  court  followed  the  view 
repeatedly  announced  by  the  Supreme  Court 
of  the  United  States.  I  think  the  weight  of 
authority  and  the  better  reason  is  In  favor 
of  that  rule.  It  rests  upon  the  theory  that 
the  agreement  to  limit  the  liability,  in  con- 
sideration of  a  reduced  charge,  is  nothing 
more  than  a  contract  in  advance,  by  which 
the  parties  agree  upon  and  fix  the  value  of 
the  thing  transported  so  that  the  shipper 
cannot  pay  for  shilling  property  of  one  value 
at  a  reduced  rate,  and  when  loss  occurs  de- 
mand payment  upon  another  and  higher 
valuation.  The  traveler  or  the  shipper  has 
two  courses  open  to  him,  either  of  which 
.  he  has  the  free  and  untrammeled  right  to 
adopt  He  can  either  pay  the  regular  fare 
and  carry  his  goods  at  an  unlimited  valua- 
tion; or  he  can  pay  the  reduced  charge  and 
carry  them  at  the  valuation  then  agreed  up- 
on in  consideration  of  such  reduced  cost 
of  transportation.  No  reason  Is  perceived 
why  such  a  contract,  fairly  made,  should  not 
be  valid  and  binding.  It  is  not  Inconsistent 
with  public  policy;  indeed,  it  has  been  said 
that  to  permit  a  party  to  repudiate  such  a 
contract  would  be  repugnant  no  less  to  pub- 
lic policy  than  to  fair  dealing.  Hart  v. 
Penn.  R.  Co.,  112  U.  S.  331,  5  Sup.  Ct  161, 
28  L.  Ed.  717,  and  cases  cited.  The  principle 
settled  by  this  case  has  been  followed  in  a 
number  of  subsequent  decisions  of  the  Su- 
preme Court  See  the  more  recent  cases 
of  Chicago,  etc.,  R.  Co.  v.  Solan,  169  U.  S. 
133,  18  Sup.  Ct  289,  42  L.  Ed.  688;  Calderon 
V.  Atlas  Steamship  Co.,  170  U.  S.  272,  18 
Sup.  Ct  588,  42  L.  Bd.  1033;  Penn.  R.  Co. 
V.  Hughes,  191  U.  S.  477.  24  Sup.  Ct  132, 
48  L.  Ed.  268,  and  the  cases  there  cited. 

Apart  however,  from  the  merits  of  the 
question  at  issue.  It  Is,  in  my  opinion,  upon 
well-settled  principles,  beyond  the  reach  of 
further  Judicial  inquiry,  so  far  as  this  Juris- 
diction Is  concerned.  As  already  seen,  this 
court  in  Richmond  &  D.  R.  Co.  v.  Payne, 
supra,  construed  section  1296  of  the  Code  of 
1887,  holding  that  notwithstanding  the  stat- 
ute, a  common  carrier  could  limit  its  lia- 
bility In  consideration  of  reduced  charges  for 
transportation,  if  the  contract  was  fairly 
entered  into  and  its  terms  were  Just  and 
reasonable.  By  act  approved  January  18, 
1904,  before  this  cause  of  action  arose,  sec- 
tion 1296  of  the  Code  of  1887  was  re-enacted 
by  the  Legislature,  in  practically  the  same 
words,  as  follows :  "No  agreement  made  by 
a  transportation  company  for  exemption 
from  liability  for  Injury  or  loss  occasioned 
by  Its  own  neglect  or  misconduct  as  a  com- 
mon carrier  shall  be  valid."  Acts  1902-04, 
p.  968;  clause  25,  i  1294c,  Va.  Code  190*. 
It  has  now  been  15  years  since  section  1296 
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of  the  Code  of  1887  was  constrned  In  E.  & 
D.  R.  Go.  V.  Payne,  supra.  During  all  of 
that  time,  although  recently  re-enacted  by 
the  Legislature,  no  change  has  been  made  in 
the  statute  which  affects  the  interpretation 
then  given  to  it 

In  Mangus  y.  McClelland,  93  Va.  786,  22 
8.  B.  86i,  this  court  said:  "It  is  a  familiar 
rule  of  construction  that,  when  a  statute 
has  been  construed  by  the  courts,  and  is 
then  re-enacted  by  the  Legislature,  the  con- 
struction given  to  it  is  presumed  to  be  sanc- 
tioned by  the  Legislature,  and  thenceforth 
becomes  obligatory  upon  the  courts.  See 
Anable's  Case,  24  Qrat  663,  where  this  rule 
of  construction  was  held  to  be  binding  upon 
courts  even  in  a  criminal  case,  and  a  fortiori 
is  binding  upon  them  in  civil  cases." 

This  doctrine  lias  long  been  accepted  and 
acted  upon  as  settled  law  in  this  state,  in 
those  cases  where  foreign  statutes  are  adopt-. 
ed  by  our  Legislature,  as  well  as  where  our 
own  statutes  are  re-enacted.  Doswell  v. 
Buchanan's  Bx'rs,  3  Leigh,  866,  23  Am.  Dec 
280;  Danville  v.  Pace,  25  Grat  1,  18  Am. 
Rep.  663;  N.  &  W.  Ry.  Co.  v.  Old  Dom.  Bag. 
Co.,  99  Va.  Ill,  87  S.  E.  784.  50  L.  R.  A. 
722;  Swift  &  Co.  v.  Wood.  103  Va.  496,  40 
S.  E.  643. 

In  the  light  of  these  authorities,  I  am  of 
opinion  that,  wliatever  may  be  the  view  of 
this  court  upon  the  question  involved,  as  an 
original  proposition,  it  cannot  now  be  re- 
opened. With  full  knowledge  of  the  Judicial 
interpretation  given  the  statute,  it  has  been 
accepted  and  acquiesced  in  for  15  years,  and* 
now  that  it  has  been  re-enacted,  "the  con- 
struction given  to  it  is  presumed  to  be  sanc- 
tioned by  the  Legislature,  and  has  therefore 
become  obligatory  upon  the  courts.'* 

For  these  reasons,  I  am  of  opinion  that 
the  judgment  should  be  reversed. 


(104  Va.  806) 

NORFOLK  &  W.  RY.  CO.  v.  GEE. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
.18,  1906.) 

1.  ToBTs— Natube  of  Liability. 

Where  an  act  is  lawful  in  itself,  injury 
resulting  therefrom  is  not  actionable,  unless  the 
act  is  done  at  a  time^  or  in  a  manner,  or  under 
circumstances  indicative  of  a  want  of  proper  re- 
gard for  the  rights  of  others. 

[Ed.  Note. — For  cases  in  point,  see  voL  45, 
Cent.  Dig.  Torts,  §§  1-5.] 

2.  Railboads  —  Opkbation  —  Fbigutenino 
Animals— Actions  fob  I njubies— Plead- 
ing. 

A  declaration  against  a  railroad  for  in- 
juries caused  by  plaiutifi^'s  horse  talcing  fright 
at  a  hand  car  standing  near  a  crossing  is  de- 
murrable, where  it  fails  to  show  that  the  hand 
car  was  by  its  nature  an  object  calculated  to 
frighten  horses  of  ordinary  gentleness. 

[Kd.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  §  182.] 

3.  Same— IMFBOPEB  Cbossinqs— Actions  fob 
Injubies— Pleading— Pboximate  Cause. 

A  declaration  against  a  railroad  for  per- 
sonal injuries  sustained  at  a  crossing^  alleging 


as  negligence  defendant's  failure  to  keep  its 
right  of  way  at  the  crossing  sufficientlv  smooth 
and  level  to  admit  of  safe  and  speedy  travel 
over  the  crossing,  as  required  by  Va.  Code  1904, 
p.  669.  S  1294d,  cl.  39,  is  demurrable,  where  it 
fails  to  state  the  nature  of  the  defects  com- 
plained of,  or  facts  showing  that  the  conditioD 
of  the  crossing  was  the  proximate  cause  of  the 
injuries  sustained,  which,  it  was  alleged,  re- 
sulted from  plaintiffs  horse  taking  fright  near 
the  crossing  and  plaintiff's  inability  to  control 
the  horse,  owing  to  the  defective  crossing. 

[Eid.  Note. — For  cases  in  point,  see  voL  41» 
Cent.  Dig.  Railroads,  ^  1108,  1109.] 

Error  to  Circuit  Court,  Nottoway  County. 

Action  by  Ella  Gee  against  the  Norfolk  & 
Western  Railway  Company.  There  was  a 
Judgment  in  favor  of  plaintlif,  and  defendant 
brings  error.    Reversed. 

William  Hodges  Mann,  for  plaintiff  in  «» 
ror.    6.  S.  Wing,  for  defendant  in  error. 

BUCHANAN,  J.  The  first  assignment  of 
error  is  to  the  action  of  the  court  ip  not  sua- 
taining  the  defendant  railway  company's  de- 
murrer to  each  of  the  five  counts  of  the  plain- 
tiff's declaration.  The  court  sustained  the 
demurrer  to  the  first  and  fourth  counts,  but 
overruled  it  as  to  the  others. 

This  action  was  instituted  by  the  plaintiff 
to  recover  damages  for  injuries,  caused  by 
the  alleged  negligence  of  the  railway  com- 
pany, received  at  a  public  crossing  near 
Burkeville.  The  second  count  of  the  declara- 
tion avers  that  on  the  day  of  the  injury  the 
plaintiff  was  driving  in  a  one-horse  boggy 
along  the  public  road  where  it  crosses  the 
trade  of  the  railway  company,  as  she  had  the 
right  to  do,  but  that  "the  defendant  company 
had  so  carelessly  and  negligently  performed 
the  duties  it  owed  to  the  traveler  on  the  said 
highway  at  the  crossing,  and  that  the  said  de- 
fendant company,  or  its  servants  and  agents, 
had  so  needlessly,  carelessly,  and  negligently 
placed  a  car,  with  long  arms  projecting  above 
the  same,  commonly  known  as  a  'hand  car/  at 
or  so  near  said  crossing  as  to  render  the  said 
crossing  unsafe  for  the  traveling  public  along 
the  said  highway  at  said  crossing,  when  in  ve- 
hicles to  which  horses  were  attached,  of  all 
of  which  the  defendant  company  had  notice." 
It  further  avers  that  by  reason  of  said  negli- 
gence her  horse  took  fright  at  the  hand  car, 
and  in  shying  to  avoid  the  same,  without 
fault  on  her  part,  the  buggy  was  broken  to 
pieces,  and  the  plaintiff  was  thrown  out  with 
great  violence,  and  the  Injuries  complained 
of  (which  are  set  forth)  inflicted. 

The  objection  made  to  the  declaration  is, 
that  the  averments  of  fact  in  the  count  do  not 
show  that  the  hand  car  was  an  object  so 
unusual  or  extraordinary  as  to  have  a  natu- 
ral tendency  to  frighten  horses  of  ordinary 
gentleness  and  training. 

Injury  alone  will  not  support  an  action  of 
this  kind.  There  must  be  a  concurrence  of 
wrong  and  injury.  If  a  person  does  an  act 
which  Is  not  unlawful  in  itself,  he  cannot  be 
made  liable  in  damages  for  resulting  injury. 
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unless  he  does  the  act  at  a  time,  or  In  a 
manner,  or  under  circumstances,  which  will 
render  him  chargeable  with  a  want  of  proper 
regard  for  the  rights  of  others. 

Mr.  Elliott,  in  his  work  on  Roads  &  Streets 
(section  616,  2d  Ed.),  in  discussing  the  lia- 
bility of  a  municipality  for  injuries  resulting 
to  travelers  from  horses  becoming  frightened 
at  objects  on  or  near  the  highway,  says  that 
"where  a  horse  of  <Nrdlnary  gentleness  be- 
comes frightened  at  objects  naturally  calcu- 
lated to  frighten  horses,  which  the  corpora- 
tion has  negligently  placed,  or  permitted  to 
be  placed,  and  remain,  in  the  highway,  and 
injury  results  without  contributory  negli- 
gence, the  corporation  will  be  liable  therefor. 
This  liability  extends  to  objects  on  the  mar- 
gin of  the  highway  and  within  its  limits,  al- 
though they  may  not  be  within  the  traveled 
path." 

Judge  Thompson,  in  his  Commentaries  on 
the  Law  of  Negligence  (volume  1,  S  1257), 
says:  *'A  person  who  negligently  or  unlaw- 
fully places  or  leaves  on  the  highway  an  ob- 
ject which,  from  its  appearance,  is  likely  to 
frighten  a  horse  of  ordinary  training  and 
'  dociliiy,  is  liable  to  a  traveler  for  any  dam- 
age which  is  the  proximate  result  of  the 
horse  taking  fright  at  such  object"  See,  al- 
so, sections  1258»  1260,  1  Shear.  &  Red.  on 
Neg.  355. 

In  Piollet  V.  Simmers,  106  Pa.  95,  51  Am. 
Rep.  496,  where  numerous  cases  are  cited 
and  the  question  quite  fully  discussed,  the 
horse  of  a  traveler  took  fright  at  a  small 
barrel  mounted  on  wheels,  which  the  owners 
of  the  property  through  which  the  highway 
ran  wwe  using  in  whitewashing  their  fences, 
and  which  they  moved  from  time  to  time  as 
the  work  progressed.  They  left  it  standing 
covered  over  with  a  white  cloth,  and  having 
a  shovel  projecting  a  short  distance  above 
the  top,  all  day  Sunday  on  one  side  of  the 
beaten  highway  track.  In  an  action  for 
damages  thus  caused  it  was  held  that  un- 
less there  was  something  of  an  unusual 
or  extraordinary  character  in  the  structure 
and  appearance  of  the  apparatus,'  which 
would  naturally  tend  to  frighten  horses  of 
ordinary  gentleness  and  training,  it  was  not 
negligence  to  use  it;  and  its  reasonable  use 
for  no  longer  a  time  than  was  naturally  re- 
quired on  the  highway  in  whitewashing  the 
fence  of  defendants  would  not  subject  them 
to  liability,  although  some  horses  might  and 
did  take  fright  at  seeing  it 

If  the  rule  stated  in  the  authorities  dted 
be  correct  as  to  objects  on  the  highway,  and 
we  think  It  is,  certainly  no  higher  degree  of 
care,  if  as  high,  should  be  required  of  a  per- 
son placing  or  leaving  near  the  highway,  on 
his  own  premises,  appliances  in  use  thereon. 
The  count  under  consideration  does  not  show 
clearly  whether  the  hand  car  was  on  the 
highway  or  on  the  defendant  company's  own 
premises  outside  of  the  highway.  Neither 
does  it  show  that  the  hand  car  was  an  ob- 
ject 80  unusual  or  extraordinary  as  to  have 


a  natural  tendency  to  frighten  horses  of 
ordinary  gentleness  and  training.  While  the 
question  of  whether  or  not  the  object  is  of 
that  character  is  largely  for  the  determina- 
tion of  the  jury,  from  its  nature,  situation, 
and  other  like  circumstances,  under  proper 
Instructions  of  the  court  (Elliott  on  Roads,  § 
616;  Piollet  v.  Simmers,  supra),  a  count  is 
demurrable  which  falls  to  show  that  the  ob- 
ject which  it  is  averred  frightened  the  horse 
was  by  its  nature  calculated  to  frighten 
horses  of  ordinary  gentleness.  North  Ala- 
bama Ry.  Co.  V.  Sides  (Ala.)  26  South.  116; 
Keeley  Brewing  Co.  v.  Pamin  (Ind.  App.)  41 
N.  B.  471,  472. 

The  third  count  is  substantially  the  same 
as  the  second,  except  that  it  makes  the  ad- 
ditional averment  that  the  servants  and 
agents  of  the  defendant  negligently  hung 
wearing  apparel  and  bright  tin  buckets  on 
the  arms  of  the  hand  car,  and  that  these 
objects  caused  the  horse  to  take  fright 

If  that  count  had  averred,  in  addition,  that 
the  hand  car,  with  these  objects  upon  it, 
was  so  unusual  or  extraordinary  in  appear- 
ance as  to  have  a  natural  tendency  to  fright- 
en horses  of  ordinary  gentleness  and  training, 
it  would,  we  think,  have  stated  a  good  cause 
of  action. 

The  negligence  relied  on  in  the  fifth  count 
is  based  on  the  failure  of  the  defendant  to 
keep  its  right  of  way  at  the  crossing  "suffi- 
ciently smooth  and  level  to  admit  of  safe 
and  speedy  travel  over  such  crossing,"  as 
required  by  section  1096,  Code  1887  (clause 
39,  §  1294d,  p.  669,  Va.  Code,  1904).  The 
count  avers  that  the  public  road  on  which 
the  plaintiff  was  traveling  was  located  prior 
to  the  building  of  the  railway,  and  that  it 
was  the  duty  of  the  defendant  company  to 
keep  the  said  crossing,  to  the  full  width  of 
its  right  of  way,  sufficiently  smooth  and 
level  to  admit  of  safe  and  speedy  travel; 
that  on  the  day  of  the  accident  the  defend- 
ant had  not  exercised  ordinary  care  and  pru- 
dence in  complying  with  this  duty,  but  on 
the  contrary,  through  its  negligence,  the  pub- 
lic road  at  the  crossing,  and  within  the  de- 
fendant's right  of  way,  was  rough,  gullied, 
and  obstructed;  that,  the  plaintiff  attempt- 
ing to  cross  the  defendant's  track  on  the  day 
of  the  accident  as  she  had  the  right  to  do, 
her  horse  became  alarmed  at  or  near  the 
crossing,  and,  by  reason  of  the  negligence 
of  the  defendant  in  not  exercising  ordinary 
care  to  keep  Its  right  of  way  at  that  point 
sufficiently  smooth  to  admit  of  safe  and 
speedy  travel,  she  was  unable  to  control  her 
horse  as  she  could  otherwise  have  done; 
that  the  buggy  In  which  she  was  riding  was 
drawn  by  her  horse  with  great  violence 
against  the  crossing  signpost  of  the  defend- 
ant the  buggy  broken  to  pieces,  plaintiff 
thrown  out  of  the  buggy,  and  the  Injuries 
complained  of  Inflicted. 

Under  the  averments  of  this  count  it  was 
the  duty  of  the  defendant  to  keep  its  right 
of  way  at  the  crossing  in  the  condition  re- 
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quired  by  the  statute,  and,  if  Its  failure  to 
do  so  was  the  proximate  cause  of  the  plaln- 
tifTs  injuries,  then  the  defendant  would  be 
liable  in  damages  therefor.  But  the  count 
fails  to  show  the  nature  of  the  gullies  and 
obstructions  which  it  avers  were  in  the  high- 
way, or  how  they  prevented  the  plaintiff 
from  controlling  her  horse,  or  such  a  state 
of  facts  as  show  that  the  condition  of  the 
highway  was  the  proximate  cause  of  the 
plaintiff's  injuries. 

We  are  of  opinion,  therefore,  that  the  cir- 
cuit court  erred  in  not  sustaining  the  defend- 
ant's demurrer  to  the  2d,  3d,  and  5th  counts 
of  the  declaration,  and  that  for  this  error 
Its  judgment  must  be  reversed,  and  the  cause 
remanded,  with  leave  to  the  plaintiff  to 
amend  her  declaration,  and  for  further  pro- 
ceedings not  in  conflict  with  the  views  ex- 
pressed in  this  opinion. 

Errors  are  assigned  to  the  action  of  the 
court  in  giving  and  refusing  certain  instruc- 
tions. As  precisely  the  same  questions  in- 
volved in  these  instructions  are  not  likely  to 
arise  upon  the  next  trial,  upon  new  and 
different  pleadings,  it  is  unnecessary  to  con- 
sider those  assignments  of  error  further  than 
to  say  that,  in  so  far  as  the  action  of  the 
circuit  court  in  giving  and  refusing  instruc- 
tions on  the  former  trial  are  in  conflict  with 
the  views  expressed  in  this  opinion  in  dis- 
posing of  the  demurrer  to  the  declaration, 
it  was  erroneous. 

a04  Va.  813) 

PENDLETON'S  ADM'R  v.  RICEOIOND,  F. 
&  P.  R,  CO. 

(Supreme  Court  of  Appeals  of  Virginia*    Jan. 
18,  1906.) 

1.  Tbial—Demubreb  to  Evidence. 

Evidence,  on  demurrer  thereto,  must  be 
taken  as  true. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  46, 
Cent   Dig.   Trial,   S  355.] 

2.  Cabbixbs— Duty  of  Passengeb--Obdinabt 
Cabe. 

The  fact  that  one  waiting  at  a  railroad 
station  is  to  be  regarded  as  a  passenger,  and 
entitled  to  that  high  degree  of  care  for  his 
protection  due  from  a  common  carrier  of  pas- 
sengers, does  not  relieve  him  of  the  duty  of 
exercising  ordinary  care  for  his  own  safety. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  §§  1863-1366.] 

3.  Same  —  OoNTBiBUTOBY    Negligence— Evi- 
dence. 

In  an  action  against  a  railroad  for  wrong- 
fully causing  the  death  of  decedent,  evidence 
that  decedent  was  waiting  at  defendant's  sta- 
tion for  a  train,  was  familiar  with  the  locality 
and  with  the  position  of  the  tracks,  knew  that 
the  train  was  approaching,  had  an  unobstructed 
view  thereof,  and  was  struck  while  crossing 
the  track  to  the  opposite  platform,  and  while 
walking  with  his  head  down  and  seemingly  in 
a  Mtate  of  abstraction,  showed  contributory 
negligence  on  decedent's  part. 

[Ed.  Note. — For  cases  in  point,  see  vol.'  9, 
Cent  Dig.  Carriers,  S  13C5.] 

Error  to  Law  and  Equity  Court  of  City 
of  Richmond. 

Action  by  Pendleton's  administrator 
against   the    Richmond,    Fredericksburg    & 


Potomac  Railroad  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

John  A.  Lamb  and  Meredith  &  Cocke, 
for  plaintiff  In  error.  Leake  &  Carter,  for 
defendant  in  error. 

KEITH,  P.  This  action  was  instituted  to 
recover  damages  for  the  death  of  Thomas  O. 
Pendleton,  who  died  from  injuries  received 
at  the  town  of  Ashland,  Va.,  while  crossing 
the  track  of  the  defendant  in  error  in  order 
to  take  a  train  to  the  city  of  Richmond. 

Upon  the  trial  there  was  a  demurrer  to 
the  evidence,  and  the  judgment  of  the  law 
and  equity  court  upon  that  demurrer  was 
for  the  defendant 

The  railroad  tracks  at  Ashland  run  about 
north  and  south.  There  are  three  tracks — 
that  on  the  west,  over  which  trains  pass 
moving  to  the  south;  Immediately  to  the 
east  of  that  track,  one  over  which  trains  pass 
moving  north;  and  still  further  to  the  east 
a  side  track,  which  is  next  to  the  station 
house. 

The  Injury  complained  of  occurred  on  the 
15th  of  October.  1903,  about  10  o'clock  in  the 
eyenlng.  The  train  which  caused  the  acci- 
dent was  about  10  minutes  late,  and  there 
is  evidence  which  tends  to  prove  (and  which, 
upon  the  demurrer  to  the  evidence,  must 
be  held  to  have  proved)  that  the  train  was 
running  at  a  greater  rate  of  speed  than  that 
prescribed  by  the  ordinance  of  the  town  of 
Ashland;  that  it  gave  no  warning  of  its  ap- 
proach by  blowing  Its  whistle  or  ringing  Its 
bell;  and  that  the  headlight  upon  the  en- 
gine was  feeble  and  dim.  The  railroad  com- 
pany, under  these  circumstances,  It  may 
be  conceded,  would  be  liable  for  damages, 
unless  it  can  be  shown  that  its  negligence 
was  not  the  proximate  cause  of  the  injury 
inflicted  upon  plaintiff's  Intestate,  but  that 
he  was  guilty  of  contributory  negligence. 

The  decedent,  upon  the  night  in  question, 
was  at  the  depot  awaiting  with  others  the 
approach  of  the  south-bound  train.  Intend- 
ing to  take  passage  for  Richmond.  It  was, 
as  we  have  said,  about  10  minutes  late,  and 
when  those  who  were  waiting  for  it  became 
aware  of  Its  approach,  they  left  the  depot 
crossed  the  side  track,  the  north-bound  track, 
and  the  south-bound  track,  in  order  to  be  in 
a  position  to  board  the  train  upon  its  ar- 
rival. Pendleton  was  somew^hat  in  the  rear 
of  the  party,  and  it  appears  from  the  testi- 
mony of  eyewitnesses  to  the  occurrence,  that 
when  last  seen  he  was  between  the  two 
principal  tracks,  with  one  foot  raised  over 
the  east  rail  of  the  south-bound  track;  but 
whether  with  the  Intention  of  stepping  foi^ 
ward  or  moving  back  the  witness  was  unable 
to  say.  There  was  no  obstruction  to  his 
view,  the  approaching  train  was  plainly  visi- 
ble for  a  distance  of  not  less  than  

feet,  and,  while  the  evidence  shows  that  the 
headlight  was  an  Indifferent  one.  It  also  ap- 
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pears  tbat  the  train  could  plainly  be  seen. 
The  deceased  when  last  observed  was  ap- 
proaching the  south-bound  track  diagonally; 
that  Is  to  say,  the  track  running  north  and 
south,  while  he  was  moving  toward  the 
southwest  This  is  shown  by  the  testimony, 
and  by  the  injuries  which  he  received,  which 
were  upon  the  right  side  and  shoulder,  and 
to  the  rear.  It  appears  that  he  was  walking 
along  with  his  head  down,  and  seemingly 
in  a  state  of  abstraction.  He  knew  the  train 
was  coming.  He  was  going  to  meet  it  It 
was  plainly  visible.  He  had  but  to  lift  his 
eyes  and  it  could  have  been  seen  and  the  ac- 
cident have  been  avoided. 

It  was  earnestly  argued  tbat  his  attention 
had  been  disarmed  and  his  vigilance  lulled 
to  sleep  by  a  colored  man  in  the  employment 
of  the  railroad,  with  whom  he  had  conversed 
as  to  the  train,  its  detention,  and  probable 
time  of  its  arrival.  The  duty  of  this  employ^ 
was  to  take  the  mail  bag,  carry  it  across  the 
tracks,  and  put  It  upon  the  train ;  and  when 
the  south-bound  train  approached,  he  with 
others  passed  in  safety  from  the  depot,  and 
the  decedent,  following  this  employ^  and 
others,  who  were,  like  himself,  intending  to 
take  passage  upon  the  train,  received  the  in- 
juries of  which  he  died. 

These  seem  to  us  to  be  the  controlling  facts. 
There  is  much  other  evidence  in  the  case,  but 
it  was  Introduced  to  prove  the  negligence  of 
the  road,  which  is  conceded,  or  circumstances 
which  we  deem  to  be  immaterial.  The  con- 
trolling facts  in  the  situation  are  that  this  un- 
fortunate young  man,  who  was  entirely 
familiar  with  the  locality,  with  the  position  of 
the  tracks,  and  with  the  approach  of  the 
train,  undertook  to  pass  where  others  had 
passed  in  safety,  and,  taking  no  thought  for 
his  own  protection,  walked  heedlessly  into  the 
peril  which  he  could  so  easily  have  avoided. 

We  have  frequently  held  that  when  the 
question  arises  on  a  state  of  facts  on  which 
reasonable  men  may  fairly  arrive  at  different 
conclusions,  the  fact  of  negligence  cannot  be 
determined,  until  one  or  the  other  of  these 
conclusions  has  been  drawn  by  the  jury ;  that 
the  inference  to  be  drawn  from  the  evidence 
must  be  either  certain  and  incontrovertible, 
or  it  cannot  be  decided  by  the  court ;  and  that 
negligence  cannot  be  conclusively  established 
by  a  state  of  facts  upon  which  fair-minded 
men  will  differ. 

This  case  is  so  plain  as  to  its  facts  that 
there  can  be  no  diversity  of  opinion  as  to 
them,  and  there  is  as  little  difficulty  about  the 
law.  The  deceased  is  to  be  regarded  as  a 
passenger  and  entitled  to  that  high  degree  of 
care  for  his  protection  which  is  due  from  a 
conunon  carrier  of  passengers;  but  this  did 
not  relieve  him  from  the  duty  of  exercising 
ordinary  care  for  his  own  safety,  and  this  it 
is  manifest  he  did  not  do. 

We  are  of  opinion  that  there  is  no  error  in 
the  judgment  complained  of,  wliich  is  affirmed. 

GABDWBLL,  J.»  absent 


(IM  Va.  871) 
HOBACK  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

1.  Jury— Venibe  Facias— Sufficiency. 

Under  Code  1904,  p.  2114,  $  4018,  requir- 
ing the  writ  of  venire  facias,  in  case  of  a  felony, 
to  command  the  officer  to  summon  16  persons 
of  his  county  or  corporation  from  a  list  furnish- 
ed him  by  the  clerk  issuing  the  writ,  a  venire 
facias  directing  the  officer  to  summon  persons 
from  a  list  furnished  him  by  the  Judge,  mstead 
of  the  clerk,  was  properly  quashed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  81, 
Cent.  Dig.  Jury,  §  295.] 

2.  Same— JiTBY  List. 

Under  Code  1904,  p.  2114,  $  4018,  author- 
ising the  judge  to  order  more  than  20  names 
to  be  drawn  and  placed  in  the  jury  list  in  a 
felony  case,  but  providing  that  he  shall  in  such 
cases  specify  the  number  of  names  to  be  drawn 
and  the  number  of  persons  to  be  summoned,  a 
letter  from  the  .judge  directing  the  clerk  to 
summon  80  first-class  men  for  the  first  day  of 
the  term  to  serve  as  veniremen  is  insufficient 
to  authorize  the  clerk  to  draw  a  list  of  that 
number. 
8.  Same— Venire  Facias— Sufficienoy. 

Where  a  first  venire  facias  was  quashed, 
a  second  one  commanding  the  officer  to  sum- 
mon 16  persons  from  a  list  furnished  by  the 
judge,  to  which  was  attached  a  list  of  16  names 
from  among  those  summoned  under  the  first 
writ,  was  insufficient,  under  Code  1904,  p.  2114, 
f  4018,  requiring  the  writ  to  command  the  offi- 
cer to  summon  16  persons  from  a  list  contain- 
ing 20  names  furnished  by  the  clerk. 

[Ed.  Note. — For  cases  in  point,  see  vol.  81, 
Cent  Dig.  Jury,  §  295.] 

4.  Same— Second    Wbit— Statitpoby    Pbovi- 

SIONS. 

Code  1904,  p.  2115,  §  4019,  providing  that, 
when  a  sufficient  number  of  jurors  cannot  be 
had  from  those  summoned  and  in  attendance, 
the  court  may  direct  another  venire  facias, 
and  cause  to  be  summoned  from  the  bystanders 
or  from  a  list  furnished  by  the  judge,  as  many 
as  may  be  necessary  to  complete  the  panel, 
does  not  applv  where  the  first  writ,  issued 
under  section  4018,  has  been  quashed,  but  only 
gives  authority  to  complete  the  panel  after  the 
return  of  a  valid  writ  issued  under  section  4018. 
[Ed.  Note. — For  cases  in  point,  see  vol.  81, 
Cent.  Dig.  Jury,  f  813.] 

5.  Same. 

The  provision  of  Code  1904,  p.  2114,  § 
4018,  that  the  names  of  jurors  in  felony  cases 
shall  be  drawn  and  furnished  by  the  clerk,  and 
not  selected  by  the  judge,  is  mandatory,  not- 
withstanding the  further  provision  that  no  ir- 
regularity or  error  in  drawing  the  names  for 
the  jury  list  or  in  summoning  the  persons 
named  shall  be  ground  for  a  new  trial,  unless 
objection  was  made  before  the  jury  was  sworn, 
and  the  error  was  intentional  or  such  as  to 
probably  cause  injustice  to  the  commonwealth 
or  to  the  accused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  81, 
Cent  Dig.  Jury,  §S  307-^09.] 

6.  Criminal   Law— Appeait-Habmlkss    Bb- 
BOB— Selection  of  Jubobs. 

That  the  jurors  selected  and  summoned 
under  an  invalid  venire  facias  were  from  among 
those  summoned  under  a  previous  writ  which 
had  been  quashed  does  not  render  the  error 
harmless. 

Error  from  Circuit  Court,  Floyd  County. 

Fred  S.  Hoback  was  convicted  of  murder 
in  the  second  degree,  and  brings  error.  Be- 
versed. 
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A.  A.  Phlegar  and  J.  C.  Wysor,  for  plaintiff 
In  error.  The  Attorney  General,  Wm.  A. 
Anderson,  and  R.  L.  Jordan,  for  the  Com- 
monwealth. 

HARRISON,  J.  The  plaintiff  in  error  was 
found  guilty  of  murder  in  the  second  degree, 
and  sentenced  by  the  circuit  court  of  Floyd 
county,  in  accordance  with  the  verdict  of  the 
Jury,  to  penal  servitude  for  a  term  of  eight 
years.  To  this  Judgment  a  writ  of  error  was 
awarded,  bringing  the  case  before  us  for  re- 
view. 

It  appears  from  the  record  that  the  Judge 
appointed  to  hold  the  court  at  which  the 
prisoner  was  tried  wrote  to  the  clerk  of  the 
court  to  summon  "thirty  first-class  men  for 
the  first  day  of  the  term  to  serve  as  venire- 
men." Upon  receipt  of  this  letter  the  clerk 
drew  from  the  box  provided  by  law  the 
names  of  30  persons,  and  with  these  names 
attached  thereto  issued  a  writ  of  venire 
facias,  addressed  to  the  sheriff,  in  these 
words:  "We  command  you,  that  you  sum- 
mon and  cause  to  come  before  the  circuit 
court  of  the  county  of  Floyd,  at  the  court- 
house, on  the  17th  day  of  July,  1905  Q)eing 
the  first  day  of  July  term  of  said  court), 
thirty  persons  of  your  county,  to  be  taken 
from  a  list  furnished  you  by  the  Judge  of 
said  court,  who  are  qualified,"  etc 

On  motion  of  the  prisoner,  by  counsel, 
this  writ  was  properly  quashed;  it  being,  on 
its  face,  in  direct  contravention  of  the  ex- 
press mandate  of  the  statute,  which  requires 
that  "the  writ  of  venire  facias,  in  case  of 
a  felony,  shall  command  the  ofllcer  to  whom 
it  Is  directed  to  summon  sixteen  persons  of 
his  county  or  corporation,  to  be  taken  from 
a  list  furnished  him  by  the  clerk  issuing  the 
writ,  who  are  qualified,"  etc.  Va.  Code  1904, 
p.  2114,  f  4018. 

In  addition  to  the  error  appearing  on  the 
face  of  this  writ,  that  the  30  persons  men- 
tioned were  to  be  taken  from  a  list  furnished 
the  officer  by  the  Judge,  Instead  of  by  the 
clerk,  the  manner  of  drawing  the  persons 
named  was  Irregular.  It  Is  true  the  Judge 
could  have  ordered,  for  good  cause  shown, 
more  than  20  persons  to  be  drawn  and  placed 
in  the  list,  but  In  such  case  the  law  re- 
quires that  he  shall  specify  the  number  of 
names  to  be  drawn  and  the  number  of  per- 
sons to  be  summoned,  providing  that  the 
number  drawn  shall  not  be  more  than  four 
In  excess  of  the  number  to  be  summoned. 
Va.  Code  1904,  p.  2114,  $  40ia  These  pro- 
visions of  the  law  with  respect  to  drawing 
the  Jury  were  wholly  disregarded;  the  let- 
ter of  the  Judge  to  the  clerk  merely  direct- 
ing him  to  summon  30  persons,  without  speci- 
fying the  number  to  be  drawn,  or  how  many 
of  the  number  drawn  were  to  be  summoned. 

After  quashing  the  writ  mentioned  the 
court  issued  a  second  writ  of  venire  facias, 
addressed  to  the  sheriff,  in  these  words: 
"We  command  you  to  summon  and  cause  to 
come  before  the  circuit  court  of  the  county 


of  Floyd,  at  the  courthouse,  on  this  17th  day 
of  July,  1906,  being  the  first  day  of  July 
term  of  said  court,  sixteen  persons  of  your 
county,  to  be  taken  from  a  list  furnished  you 
by  the  Judge  of  said  court,  who  are  quali- 
fied," etc.  To  this  writ  was  attached  a  list 
containing  the  names  of  16  persons  taken 
by  the  Judge  from  among  those  summoned 
under  the  first  writ  of  venire  facias,  which 
had  been  quashed.  Upon  this  writ  the  sher- 
iff made  the  following  return:  "By  virtue 
of  the  foregoing  writ,  I  siunmoned  the  above- 
named  persons  from  a  list  furnished  me  by 
the  Judge  of  the  circuit  court  of  Floyd  coun- 
ty." Not  having  secured  a  panel  from  these 
16  names,  a  third  writ  of  venire  facias  was 
Issued,  summoning  two  additional  persons, 
whose  names  were  taken  by  the  Judge  from 
the  list  of  those  present  in  response  to  the 
first  writ,  which  had  been  quashed.  Before 
the  Jury  thus  summoned  was  sworn  the  pris- 
oner, by  his  counsel,  moved  the  court  to 
quash  this  writ  of  venire  facias,  and  also  to 
quash  the  list  of  Jurors  accompanying^  such 
writ,  upon  the  ground  that  it  commanded  the 
sheriff  to  summon  16  persons  from  a  list 
furnished  by  the  Judge  of  the  court  The 
action  of  the  court  in  overruling  this  motion 
constitutes  the  first  assignment  of  error. 

This  second  writ  of  venire  facias  fails  en- 
tirely to  conform  to  the  express  mandate  of 
the  statute,  which  secures  to  one  accused  of 
a  felony  a  Jury  of  20  persons,  drawn  bj  the 
derk  of  the  court  or  his  deputy  in  the  man- 
ner prescribed  by  the  statute,  and  requires 
that  16  of  the  number  so  drawn  shall  be  sum- 
moned. 

It  is  contended  on  behalf  of  the  conmaon- 
wealth  that,  although  the  first  writ  of  venire 
facias  was  quashed,  the  90  persons  summoned 
under  it  remained  and  continued  to  be  a  legal 
list  of  drawn  Jurors  summoned  in  compliance 
with  the  statute,  and  that,  when  the  second 
writ  of  venire  facias  was  issued,  it  was  done 
in  pursuance  of  section  4019,  p.  2115,  Va. 
Code  1904,  which  provides  as  follows:  '*In 
any  case  of  felony,  when  a  sufficient  numb^ 
of  Jurors  to  constitute  a  panel  of  sixte^i  free 
from  exception  cannot  be  had  from  those 
summoned  and  in  attendance,  the  court  may 
direct  another  venire  facias,  and  cause  to 
be  summoned  from  the  bystanders,  or  from 
a  list  to  be  furnished  by  the  court,  so  many 
persons  as  may  be  deemed  necessary  to  com- 
plete the  said  panel." 

This  position  Is,  we  think,  untenable.  Mr. 
Abbott,  in  his  Law  Dictionary  (volume  2,  p. 
364),  defines  the  term  "quash"  as  follows: 
"To  annul,  overthrow  or  vacate  by  Judicial 
decision."  When,  therefore,  the  first  writ 
was  quashed,  It  was  annulled,  overthrown, 
or  vacated ;  In  other  words,  It  was  as  though 
it  had  never  been  issued,  and  the  court  was 
without  a  Jury  present  from  which  to  make 
up  a  panel.  The  persons  present,  who  had 
been  summoned  under  the  first  vnrlt,  wer^ 
mere  bystanders,  and  were  no  longer  under 
the  control  of  the  court    The  list  was  a  part 
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of  the  writ,  and  when  tbe  latter  was  annulled 
by  the  court's  action  the  former  was  vacated 
also.  After  quashing  the  writ,  the  only 
coarse  open  to  the  court  was  to  begin  de 
novo  and  have  a  Jury  drawn  and  summoned 
in  accordance  with  the  provisions  of  section 
4018.  When  the  opportunity  for  a  drawn 
jury,  provided  by  section  4018,  has  been  given 
and  jurors  summoned,  and  the  panel  cannot 
be  completed  from  that  number,  then  under 
flection  4019  the  judge,  to  expedite  the  trial, 
may  select  the  persoijs  to  be  summoned  to 
complete  the  panel;  but  section  4019  has  no 
application  in  a  case  like  this,  where  there 
was  no  panel  to  complete.  If  it  were  other* 
wise,  the  valuable  rights  secured  to  the  ac- 
cused by  section  4018  could  be  wholly  disre- 
garded and  denied  him.  The  clerk  would 
only  have  to  issue  an  Invalid  writ,  the  court 
quash  it,  and  then  under  section  4019  Issue 
a  new  writ,  summoning  a  jury  selected  by 
the  judge. 

Ab  already  seen,  the  statute  (section  4018, 
p.  2114,  Va.  Code  1904 ;  Acts  1904,  p.  10,  c.  17) 
expressly  provides  that  the  writ  of  venire 
facias,  in  case  of  a  felony,  shall  command 
tbe  officer  to  whom  It  la  directed  to  summon 
16  persons  of  his  county  or  corporation,  to 
be  taken  from  a  list  fnmlsbed  by  the  cleric 
issuing  tbe  writ.  The.  law  in  force  prior  to 
the  adoption  of  section  4018  provided  that 
tbe  judge  should  furnish  the  list;  but  the 
Legislature  saw  fit  to  change  this  law  and 
to  require  that  tbe  list  be  drawn  by  the 
derk  in  accordance  with  the  provision  of  sec* 
tlon  40ia  The  letter  and  policy  of  the  stat* 
nte  was  to  give  the  prisoner  in  tbe  first  in- 
etance  a  drawn  panel,  and  in  that  way  to  se- 
cure  a  fair  and  impartial  jury.  Bach  of  the 
three  writs  in  this  case  directed  the  jury 
to  be  summoned  from  a  list  furnished  by 
tbe  judge.  Neith^  writ  confirmed  to  tbe 
positive  mandate  of  tbe  law,  and  waa,  there* 
fore,  no  process  at  alL 

In  Jones'  Case,  100  Va.  846,  41  S.  B.  052, 
this  court,  quoting  from  a  prior  case,  says: 
"Omission  to  direct  a  new  venire  facias,  or 
omission  of  any  statutory  essential  apparent 
on  the  record,  is  error.  ♦  ♦  ♦  These  pro- 
visions of  the  statute,  in  respect  to  impanel- 
ing  juries  are  not  directory  merely,  but  im- 
perative. They  are  rules  which  are  made 
essential  In  proceedings  involying  life  or 
liberty,  and  it  is  tbe  right  of  the  accused 
to  demand  that  they  be  complied  with.  To 
disregard  them  is  to  deprive  tbe  accused 
of  that  due  process  of  law  which  is  provided 
by  the  Legislature,  and  which  Is  required 
by  the  fundamental  law  of  the  land."  Fur- 
ther, on  page  847  of  100  Va.,  page  953  of 
41  S.  E.,  it  is  said:  "This  the  statute  re- 
quires, and  if  one  of  the  formalities  which 
it  prescribes  may  be  disregarded,  all  may 
be  set  at  naught" 

The  argument  at  bar  has  been  elaborate 
to  show  the  guilt  of  the  prisoner,  but.  If 
tliat  fact  was  established  with  ever  so  much 
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certainty,  it  would  furnish  no  ground  for 
removing  any  bar  which  the  law  has  erected 
to  protect  the  accused.  The  right  of  the 
guilty  man  Is  exactly  the  same  when  on 
trial  as  that  of  the  innocent  person,  and  his 
right  to  go  unpunished  until  he  is  formally 
convicted,  after  making  every  defense  to 
which  the  Innocent  are  entitled,  is  one  of 
the  main  pillars  whereon  rests  our  liberty 
and  security  in  the  pursuit  of  happiness. 
The  guilty  man  is  entitled  to  be  convicted  ac- 
cording to  law,  or  in  default  thereof  to  be 
acquitted.  Hence  it  is,  says  Mr.  Bishop, 
"that  before  any  person  can  be  made  to 
suffer  for  a  crime  be  must  be  caught  and 
held  in  the  exact  meshes  which  the  law  has 
provided;  or,  in  other  words,  he  must  be 
proceeded  against,  step  by  step,  according 
to  the  rules  ordained  by  the  law.  It  is  of 
no  avail  to  pursue  him  in  a  way  indicated 
by  better  rules.  Tbe  law's  rules  must  be 
applied,  or  the  law's  penalty  cannot  be  im- 
posed." Bishop's  Crim.  Pro.  f  89;  State  v. 
Mccormick,  84  Me.  666,  24  AtL  938;  Hatch 
V.  State,  8  Tex.  App^  416,  84  Am.  Rep.  751. 

This  learned  author  further  says:  "A  court 
inquiring  after  the  regularity  of  its  proceed- 
ings never  asks  whether  or  not  the  defend- 
ant is  guilty."  Section  92.  And  in  section 
93  he  says:  "The  function  of  human  law 
Is  merely  to  conserve  the  outward  order  of 
society.  And  a  part  of  this  order,  not  less 
essential  than  any  other,  consists  in  adhering 
to  the  exact  methods  which  the  law  has 
laid  down  for  bringing  criminals  to  justice." 

The  learned  Attorney  General,  on  behalf 
of  the  commonwealth.  Insists  that  the  act 
of  February  10,  1904  <Acts  1904,  p.  16,  c  17 
[Va.  Code  1904,  p.  2114,  {  4018]),  was  de- 
signed to  modify  the  rule  in  Jones'  Case^ 
supra,  and  to  make  all  of  the  provisions  of 
the  act,  as  to  drawing  names,  making  out 
and  signing  the  list,  and  summoning  per- 
sons named  on  the  list,  directory.  In  support 
of  this  contention  tbe  last  paragraph  of  sec- 
tion 4018  Is  relied  on,  which  is  as  follows: 
"No  irregularity  or  error  in  drawing  the 
names,  or  in  making  out,  or  copying,  or  sign- 
ing, or  falling  to  sign,  the  list,  or  in  sum- 
moning the  persons  named  on  the  list  shall 
be  cause  for  summoning  a  new  panel,  or 
for  setting  aside  a  verdict  or  granting  a  new 
trial,  unless  objection  thereto  was  made  be- 
fore the  jury  was  sworn,  and  unless  it  ap- 
pears that  such  irregularity,  error,  or  fail- 
ure was  intentional,  or  is  such  as  to  probably 
cause  injustice  to  the  commonwealth  or  to 
the  accused." 

The  first  writ  having  been  quashed,  and 
everything  done  in  pursuance  of  it  having, 
as  already  seen,  fallen  with  it,  neither  the 
writ  nor  anything  done  under  it  could  pos- 
sibly contribute  to  the  support  of  the  second 
writ  of  venire  facias.  That  writ  must  stand 
upon  its  own  merits  or  fall  by  reason  of  its 
demerits.  It  was  under  this  second  writ 
alone  that  the  persons  who  tried  the  prisoner 
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were  obtained.  Before  the  jury  thus  sum- 
moned was  sworn  the  prisoner  made  his  mo- 
tion to  quash  the  writ,  not  because  of  any 
irregularity  or  error  in  drawing  the  names, 
for  none  had  been  drawn  after  the  first  writ 
of  venire  facias  was  quashed,  nor  for  any 
irregularity  or  error  in  making  out  or  copy- 
hig  or  signing  or  failing  to  sign  the  list,  or 
m  summoning  the  persons  named  on  the 
list,  but  because  the  persons  summoned  were 
taken  from  a  list  furnished  by  the  judge, 
and  not  from  a  list  drawn  and  furnished  by 
the  clerk,  as  required  by  the  express  man- 
date of  the  statute. 

The  last  paragraph  of  Section  4018  has  no 
application  to  the  conditions  here  presented. 
And  was  never  intended  to  cure  or  relieve  the 
fundamental  error  in  the  mode  of  selecting 
the  jury  which  tried  the  prisoner.  If  the 
paragraph  relied  on  were  given  the  operation 
suggested,  it  would  render  nugatory  all  the 
preceding  part  of  section  4018,  which  pre- 
scribes the  method  of  drawing  and  summon- 
ing a  jury  in  a  felony  case.  That  the  jury 
shall  be  drawn  and  furnished  by  the  clerk, 
and  not  selected  by  the  judge,  is  mandatory, 
and  the  court  is  powerless  to  deprive  the 
accused  of  that  right 

It  seems  to  be  thought  that,  because  the 
judge  selected  the  names  to  be  summoned 
from  among  those  who  had  been  summoned 
under  the  quashed  writ,  the  prisoner  has  been 
done  no  injury,  and  therefore  has  no  right  to 
complain.  To  this  contention  we  cannot  give 
our  assent.  It  was  a  jury  selected  by  the 
judge,  which  the  law  forbids.  If  the  judge 
had  selected  the  panel  to  be  summoned  under 
the  second  writ  from  any  other  bystanders  or 
from  among  names  in  the  hox.  It  would  have 
been  equally  as  lawful  as  selecting  such 
panel  from  among  the  80  persons  brought  to- 
gether by  the  first  writ  of  venire  facias, 
which  had  been  declared  null  and  void. 

This  is  not,  as  suggested,  a  technical  view 
of  this  matter.  Jurors  as  triers  of  the  fact 
wield  far  more  power  than  the  judge  on  the 
bench  in  the  trial  of  an  accused  person,  and 
th^  Legislature  has  seen  fit  to  safeguard  the 
rights  of  the  commonwealth  and  the  accused 
by  the  enactment  of  mandatory  provisions 
jfor  the  constitution  of  this  Important  branch 
of  the  judicial  system,  which  the  courts  are 
not  at  liberty  to  disregard,  even  if  they 
deemed  it  expedient  to  do  so. 

Our  conclusion  is  that  the  plaintiff  in  error 
has  been  tried  by  a  jury  selected  by  the  judge 
without  authority  of  law,  has  been  deprived 
of  the  drawn  jury  prescribed  by  the  statute, 
which  was  his  right,  and  therefore  has  not 
had  that  fair  and  impartial  trial  which  is 
guarantied  to  him  by  the  law. 

The  questions  raised  by  the  other  assign- 
ments of  error  will  not  necessarily  arise 
again,  and  therefore  they  are  not  dealt  with 
in  this  opinion. 

For  these  reasons,  the  judgment  complained 


^f  must  be  reversed,  the  verdict  of  the  Jnty 
set  aside,  and  the  case  remanded  for  a  new 
trial  not  in  conflict  with  the  views  expressed 
in  this  opinion. 


(140  N.  c.  «£) 
JONES  V.  PENNSYLVANIA  CASUALTY 
00. 

(Supreme  Court  of  North   Carolina.    Dec   12, 
1905.) 

Insubance  —  Health    Insueancb— Policy— 
Provisos— CoNSTBUcTioN. 

Where  a  health  policy  insured  against  cer- 
tain named  diseases*  including  blood  poisoning, 
and  a  proviso  declared  that  the  policy  should 
not  apply  to.  any  disease  which  maa  the  result 
of  injury  or' other  disease  the  proviso  was  In- 
operative as  to  blood  poisoning,  which  always 
results  from  injury  or  other  disease. 

Appeal  from  Superior  Court,  McDowell 
County;  Justice,  Judge. 

Action  by  Nelson  C.  Jones  against  the 
Pennsylvania  Casualty  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Action  on  insurance  policy  for  an  indem- 
nity of  f^  per  week  for  26  weeks.  A  jury 
trial  was  waived,  and  from  the  findings  of 
fact  by  the  court  it  appeared  that  the  plain- 
tiff, being  the  holder  of  an  ordinary  health 
policy  in  defendant  company,  on  the  29th 
of  November,  1902,  received  a  small  scratch 
on  the  hand;  that  the  same  began  to  In* 
flame,  blood  poisoning  developed,  and  on  De- 
cember 3,  1902,  the  plaintiff's  arm  was  of 
necessity  amputated;  that  the  plaintiff  was 
rendered  incapable  of  performing  any  kind 
of  manual  labor  and  continued  so  disabled 
for  a  term  of  26  weeks,  for  which  time  he 
sues  for  the  stipulated  indemnity;  that  all 
the  formal  preliminary  requirements  have 
been  complied  with  on  the  part  of  the  plain- 
tiff, and  proof  of  the  plaintiff's  disability  for 
26  weeks  duly  flled  with  defendant  company. 
There  was  judgment  for  the  plaintiff  at  the 
contract  rate,  and  the  defendant  excepted 
and  appealed. 

J.  W.  Pless,  for  appellant  D.  B.  Hudgins. 
for  appellee. 

HOKE,  J.  (after  stating  the  case).  The 
policy  (section  4)  contains  a  definite  stipula- 
tion for  indemnity  at  1^5  per  week,  not  to 
exceed  26  weeks,  in  case  of  disability  aris- 
ing from  certain  specified  diseases;  blood 
poisoning  being  one  expressly  named.  This 
disease  being  evidently  the  direct  and  con- 
trolling cause  of  the  disability,  as  a  matter 
of  first  impression  the  right  of  the  plain- 
tiff to  recover  would  seem  to  be  clear.  The 
policy,  however,  having  given  this  assurance 
of  indemnity,  then  takes  up  the  matter  of 
provisos  by  way  of  restriction,  and  stipu- 
lates further:  (1)  That  this  policy  shall  not 
apply  to  any  illness  or  disease  whatever  ex- 
cept those  named.    (2)  That  it  shall  not  ap- 
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ply  to  any  disease  which  la  complicated  wlth» 
or  results  from,  any  disease  not  herein  nam- 
ed, etc.  (3)  Nor  to  any  disease  or  illneas  which 
results  from  inJuiT,  etc.    (4)  Nor  in  effect  to 
any  disease  which  develops  or  results  from 
those  diseases  that  are  named,  etc.    There 
are  many  other  limitations  and  restrictions 
In  the  policy,  for  as  my  Lord  CJoke  would 
say,   *'the  'etc*   meaneth  much'*;  but  those 
set  out  are  enough  to  show  that,  if  these 
provisos  can  prevail,  blood  poisoning  is  en- 
tirely withdrawn  from  the  operation  of  the 
policy,  and  any  and  ftll  stipulation  for  in- 
demnity concerning  it  effectually  removed. 
So  far  as  we  are  informed,  blood  poisoning 
is  not  considered  as  one  of  the  primary  or 
Idiopathic  diseases.    It  is  a  toxic  condition  of 
the  blood  caused  either  from  or  through  a 
surface  wound  or  some  Internal  lesion,  or 
from  the  breaking  down  of  tissue  Incident 
to  an  existent  or  precedent  disease,  and  there- 
by producing  suppuration.   As  to  this  disease, 
therefore,  these  provisos  remove  every  pos- 
sible condition  where  the  disease  can  occur, 
and.  If  upheld,  would  as  stated  entirely  set 
aside  the  definite  contract  for  Indemnity 
contained  In  a  former  clause  of  the  policy. 
Such  a  result  cannot  be  permitted  and  Is  not 
sustained   by   authority.    It   is   established 
doctrine  in   construing  these  policies   that 
doubts  shall  be  resolved  in  favor  of  the  In- 
sured.   As  stated  in  Vance  on  Insurance,  p. 
582:    ''Probably  the  most  Impbrtant  general 
rule  guiding  the  courts  in  the  construction 
of  Insurance  policies  is  that  all  doubt  or  un- 
certainty, as  to  the  meaning  of  the  contract, 
shall  be  resolved  in  favor  of  the  Insured." 
And  speaking  of  certain  kinds  of  special  in- 
surance,   this   author   further   says:    "This 
rule.  It  is  well  settled,  applies  in  full  force 
to  those  contracts  of  special  insurance  which, 
unfortunately  for  both  Insurers  and  insured, 
are  often  filled  with  numerous  conditions, 
the  legal  significance  and  economic  purpose 
of  which  are  alike  uncertain."    In  Kendrick 
V.  Insurance  Co.,  124  N.  O.  315,  32  S.  B.  728, 
70  Am.  St  Rep.  692,  It  is  held:    'The  uni- 
form rule  of  construction  of  insurance  poli- 
cies  Is  that,    if   reasonably   susceptible   of 
two    constructions,    one    shall    be    adopted 
which   is  most  favorable  to  the  insured." 
Another  principle  applicable  to  the  case 
before  us,  and  equally  well  established,  is 
that,  while  clauses  in  a  contract  apparently 
repugnant  must  be  reconciled  if  it  can  be 
done  by  any  reasonable  construction,  yet  a 
proviso  which   Is  utterly  repugnant  to  the 
body  of  the  contract  and  irreconcilable  with 
It  will  be  rejected;    likewise,  a  subsequent 
clause  irreconcilable  with  a  former  clause 
and  repugnant  to  the  general  purpose  and  in- 
tent of  the  contract  will  be  set  aside.    Haw- 
kins V.  Lumber  Co.  (at  this  term)  51  S.  B. 
852;   Bishop  on  Contracts,  §§.386,  387;   Dev- 
lin on  Deeds,  §  838;   Beach  on  Modern  Law 
of  Contracts,  §  7ia 


Our  conclusion  is  that,  as  to  blood  poison- 
ing, the  various  restrictive  provisos  are  en- 
tirely repugnant  to  the  definite  stipulation  of 
Indemni^  contained  in  the  main  body  of  the 
contract,  are  contrary  to  the  general  intent 
and  purpose  of  the  policy,  and  cannot  avail 
to  defeat  the  plaintiff's  recovery. 

Judgment  afilrmedl 


a40  N.  C.  24ft) 

riNCANNON  et  al.  v.  SUDDERTH  et  aL 

(Supreme  Court  of  North  Carolina.    Dec  12, 
1905.) 

L   BOITNDABIXS  —  CONFLICTINO  OaIXS  —  BV- 

iscr. 

Where  certain  deeds  called  for  a  rock  near 
a  small  branch  and  22  poles  north  of  a  rail- 
road, "being  a  comer  of  a  tract  of  land  owned 
by  the  heirs"  of  S.  and  known  as  the  J.  tract, 
and  running  west  with  the  line  of  the  S.  tract 
228  poles  to  a  stake  on  the  old  D.  line,  the  call 
for  the  comer  of  the  lands  \  owned  by  the  heirs 
of  S.  COD  trolled  the  call  for  the  rock. 

2.   SAlC»-StTBVSTOS'S  LiNS. 

Where,  In  a  suit  to  determine  a  disputed 
boundary  line,  a  surveyor  testified  that  when 
he  surveyed  the  land  he  understood  that  a 
certain  rock  was  the  comer  of  the  land  of  S., 
when  in  fact  such  rock  did  not  correctly  mark 
the  comer,  and  the  surveyor  made  an  incor^ 
rect  survey  based  on  such  supposition,  the  lines 
run  by  him  and  the  comers  marked  would  not 
control  a  call  in  the  deed  for  the  actual  corner 
of  the  land  owned  by  the  heirs  of  S. 

Appeal  Trom  Superior  Court,  Burke  Coun- 
ty;  W.  R.  Allen,  Judge. 

Action  by  W.  A.  Fincannon  and  others 
against  Edward  Sudderth  and  others.  From 
a  judgment  In  favor  of  defendants,  plaintiffs 
appeal.    Reversed. 

Plaintiffs  claim  the'  locus  in  quo  under 
deeds  from  their  father,  Isaac  Fincannon, 
executed  In  1887  for  the  purpose  of  making 
a  division  of  his  lands.  They  alleged  that 
defendants  had  trespassed  thereon.  Defend- 
ants denied  plaintiffs'  title.  For  the  purpose 
of  fixing  their  boundaries,  plaintiffs  Intro- 
duced a  grant  issued  1794  to  John  Hughes, 
in  which  the  call  for  the  southwest  comer 
Is  a  small  post  oak — running  thence  east,  eta 
This  Is  Indicated  on  the  plat  so :  *'L.  P.  O." 
They  introduced  a  deed  from  C.  A.  Ciliey, 
commissioner  appointed  in  a  proceeding  in- 
stituted for  the  purpose  of  partitioning  the 
lands  of  John  Sudderth,  to  B.  A.  Berry  bear- 
ing date  March  25,  1882,  describing  the  land 
conveyed  as  a  part  of  the  John  Hughes  grant 
They  next  introduced  a  proceeding  for  the 
partition  of  the  lands  of  B.  A.  Berry,  and  a 
deed  from  the  commissioners  to  Mrs.  Sud- 
derth, calling  for  ''a  post  oak  and  running 
east  with  Cannon's  line  158  poles  to  a  small 
pine,"  etc.  They  Introduced  a  deed  from  B. 
A.  Berry  to  Isaac  Fincannon  dated  1876,  a 
deed  from  Dean  to  Berry  dated  1871.  These 
deeds  call  for  "a  rock  near  a  small  branch 
and  22  poles  north  of  the  railroad*  being  ii 
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comer  of  a  tract  of  land  owned  by  the  heirs 
of  S.  A.  Sudderth,  deceased,  and  known  as 
the  Johnson  tract  and  runs  west  with  the 
line  of  the  Suddorth  tract  228  poles  to  a  stake 
In  the  old  Jonathan  Duckworth  line/'  etc. 
They  introdnced  three  deeds  executed  April 
21, 1887,  from  Isaac  Fincannon  to  each  of  the 
plaintiffs ;  all  calling  for  the  Berry  line  as  the 
northern  boundary.  Plaintiffs  introduced  one 
Hudson,  who  testified  that  he  had  seen  line 
run  from  the  post  oak.  It  had  been  pointed, 
out  as  John  Sudderth  comer.  He  looked  at 
it;  three  tracks  on  It;  letters  ''J.  S."  on  west 
side;  had  never  seen  land  run  from  rock. 
Mr.  Denton  testified  that  he  ran  Sudderth 
land  by  Gllley  deed ;  began  at  post  oak  and 
ran  east;  old  marked  line;  thickly  marked; 
found  pointers  at  end  of  line.  There  was 
testimony  that  Berry  said  the  po^t  oak  was 
his  corner.  Defendants  introduced  Mr.  Huff- 
ham,  who  testified  that  he  surveyed  the  land 
when  Berry  conveyed  to  Fincannon  for  the 
purpose  of  making  deed.  "Begun  center  of 
railroad ;  ran  north  to  rock ;  understood  it  to 
be  comer  of  S.  A.  Sudderth's  tract  and 
Hughes  grant,  also  known  as  'Johnson  tract' ; 
rock  there.  Begun  at  B ;  then  to  G,  at  Dude- 
worth's  line;  then  to  I;  then  to  J;  from  B 
to  G  known  as  line  of  Sudderth  tract;  was 
marked  then  and  now ;  at  G,  pointers ;  do  not 
think  I  marked  line;  marked  line  from  G  to 
I;  never  heard  of  line  from  P.  O.  till  this 
suit,"  etc.  There  was  evidence  tending  to 
show  that  Fincannon  had  been  in  possession 
of  land  to  line  from  post  oak  east  for  many 
years.  Plaintiffs  insisted  that  their  northern 
boundary  was  the  southern  boundary  of  Ber- 
ry line,  from  post  oak  east,  that  the  call  for 
rode  was  a  mistake,  and  that  the  controlling 
call  was  for  Sudderth-Johnson  land.  They 
requested  his  honor  to  instruct  the  jury: 
'*The  calls  in  the  deed  under  which  plain- 
tiffs claim  are:  Begining  on  a  rock  near  a 
small  branch  and  22  poles  north  of  the  rail- 
road, the  same  being  a  corner  of  a  tract  of 
land  owned  by  the  heirs  of  S.  A.  Sudderth, 
deceased,  or  the  heirs  of  John  Sudderth,  de- 
ceased, and  known  as  the  Johnson  tract,  and 
runs  west  with  the  line  of  Sudderth  tract 
228  poles  to  a  stake  In  the  old  John  Duck- 
worth line ;  and  the  court  charges  you  that,  if 
the  Jury  can  find  and  fix  the  line  of  the  tract 
so  called  for,  and  If  it  was  marked  or  defiiied 
at  the  time  the  plaintiffs'  deed  was  executed, 
the  calls  of  the  plaintiffs'  deed  would  be  con- 
trolled by  the  call  for  the  Sudderth  or  John- 
son tract,  and  would  go  to  and  run  with  it 
to  the  old  Jonathan  Duckworth  line,  if  the 
Jonathan  Duckworth  line  can  be  located, 
and  this  would  fix  the  boundary  of  the  plain- 
tiffs* land."  His  honor  declined  this  Instruc- 
tion and  intimated  that  he  would  charge  the 
lury  that,  if  they  found  from  the  evidence 
that  at  the  time  of  the  execution  and  delivery 
of  the  deeds  under  which  plaintiffs  claim, 
there  was  a  contemix)raneous  survey  of  the 
lands  conveyed  thereby  for  the  purpose  of 
locating  the  lines  and  boundaries  thereof* 


and  the  line  was  located  and  ran  with  the 
line  B  G,  and  that  it  was  the  intuition  of  the 
grantor  and  grantees  that  it  should  run  with 
the  red  line,  thai  said  line  would  be  the 
boundary  of  the  plaintiffs'  land,  notwith- 
standing the  calls  hi  said  deeda"  Plaintiffs 
excepted,  submitted  to  Judgment  of  nonsuit, 
and  appealed. 

J.  T.  Perkins,  for  appellants.  Avery  ft  Br- 
yin,  for  appellees. 

CONNOR,  J.  (after  stating  the  case).  The 
sole  question  presented  by  the  plaintiffs'  ex- 
ception to  his  honor's  ruling  is  whether,  hy 
a  proper  constraction  of  the  deed  from  Berry 
•to  Isaac  Fincannon,  the  call  for  the  Sudderth- 
Johnson  tract  shall  control  the  other  calls* 
thus  making  the  southern  boundary  of  that 
tract  their  northern  boundary.  The  third 
rule  for  construing  the  language  used  in 
deeds  in  respect  to  boundary,  laid  down  by 
Chief  Justice  Taylor,  in  Cherry  t.  Blade's 
Adm'r,  7  N.  a  90,  Is:  -Where  t^e  lines  or 
comers  of  an  adjoining  tract  are  called  for  In 
a  deed  or  patent,  the  lines  shall  be  extended 
to  them  without  regard  to  distance,  provided 
these  lines  and  comns  be  sufficiently  eatab- 
ilshed,  and  that  no  other  departure  be  per* 
mitted  from  the  words  oi  the  patent  or  deed 
than  such  as  necessity  Miforces  or  a  true 
constraction  renders  necessary."  The  rea- 
son of  the  rale  is  stated  with  his  usual  clear- 
ness by  the  learaed  Chief  Justica  This  la 
the  leading  case  on  the  question  of  boundary 
in  our  reports  and  has  been  uniformly  fol- 
lowed ;  the  last  case  in  which  it  is  discussed 
being  Hill  v.  Dalton  (at  this  term)  52  8.  E. 
273.  Applying  the  rule  to  the  deed  in  ques- 
tion, we  would  hold  that  the  words  "being  a 
corner  of  a  tract  of  land  owned  by  the  heirs 
of  S.  A.  Sudderth,  and  known  as  the  Johnson 
tract,  and  runs  west  with  the  line  of  the  Sud- 
derth tract  228  poles  to  a  stake  In  the  old 
Jonathan  Duckworth  line,"  would  control  the 
other  calls  when  contradictory. 

The  defendants,  however,  contend  that  an- 
other rule  should  be  invoked  and  applied,  hy 
which  the  call  for  the  "rock,"  followed  by 
the  other  calls  running  therefrom,  shall  con- 
trol and  thereby  discard  the  call  for  the  Sud- 
derth-Johnson  land.  In  Cherry  v.  Slade*8 
Adm'r,  supra,  the  rule  is  thus  stated :  "When- 
ever it  can  be  proved  that  there  was  a  line 
actually  run  by  the  surveyor,  was  marked, 
and  a  corner  made,  the  party  claiming  under 
the  patent  or  deed  shall  hold  accordingly, 
notwithstanding  a  mistaken  description  of 
the  land  in  the  deed  or  patent"  It  was  this 
rule  which  his  honor  intimated  he  would  in- 
struct the  Jury  to  apply  in  locating  plaintiffs* 
deed.  There  can  be  no  question  that  this 
court  has  frequently  approved  and  applied 
it  The  last  instance  in  which  it  was  dis- 
cussed, and  the  cases  in  which  it  was  applied 
reviewed,  is  in  a  well-considered  opinion  by 
Mr.  Justice  Douglas,  in  Elliott  v.  Jefferson, 
133  N.  C.  207,  45  S.  B.  558,  64  L.  R.  A.  135. 
We  could  add  nothing  to  the  exhaustive  and 
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satisfactory  review  of  the  authorities  In  that 
case.  Quoting  the  language  used  in  Safret  v. 
Hartman.  50  N.  C.  185,  he  says :  '"This  rule 
presupposes  that  the  pat^t  or  deed  is  made 
In  pursuance  of  the  survey,  and  that  the  line 
was  marked  and  the  corner  that  was  made  in 
making  the  survey  was  adopted  and  acted 
upon  in  making  the  patent  or  deed,  and  there- 
fore permits  such  line  and  comer  to  control 
the  patent  or  deed,  although  they  are  not 
called  for  and  do  not  make  a  part  of  it" 
The  plaintiffs  Insist  that  there  is  no  evidence 
tending  to  show  that  at  the  time  of,  and  with 
a  view  to  the  making  of,  the  'deed  by  Berry, 
or  at  any  other  time,  the  line  contended  for 
by  defendants  ^ab  surveyed  and  marked 
and  comer  marked.  The  only  witness  intro- 
duced by  defendants  was  Mr.  Huffham,  who 
says  that  he  surveyed  the  land  and  under- 
*  stood  the  rock  to  be  the  comer  of  S.  A.  Sud- 
derth's  land  and  Hughes'  grant,  also  known 
as  Johnson  tract ;  he  found  marks  but  did  not 
mark  line.  It  is  evident  that  he  supposed 
that  he  was  on  Sudderth  line  This  testi- 
mony does  not  bring  the  case  within  the  rule 
which  defendants  invoke.  It  is  evident  from 
the  other  testimony  that  Fincannon*s  north- 
em  boundary  was  regarded  and  treated  as 
the  Sudderth  line.  The  evidence  appears  to 
be  <:onclusive  that  the  post  oak. is  the  begin- 
ning point  in  the  Sudderth-Johnson  line,  be- 
Ing  the  same  as  the  Hughes*  grant,  and  that 
Berry  claimed  it  as  his  comer.  After  his 
death  the  same  line  was  recognized  by  his 
representatives,  the  deed  made  by  the  com- 
missioners in  the  proceeding  for  partition 
calling  for  "a  post  oak  and  running  east  with 
Cannon's  [which  we  understand  to  be  Fincan- 
non's]  line.**  There  is  no  evidence  as  to  how 
the  rock  came  to  be  at  the  point  found  by 
Hulfham,  or  how  long  it  had  been  there.  It 
is  much  more  probable  that  a  mistake  was 
made  in  locating  the  rock  than  that  the  par- 
ties intended  to  depart  from  the  old  marked 
Sudderth  line.  It  was  in  evidence  that  Fin- 
cannon  had  been  In  possession  to  the  Sud- 
derth line  for  85  years,  and  that  Berry  never 
cut  wood  south  of  that  line.  There  is  no 
serious  controversy  In  respect  to  the  law. 
We  think  that  his  honor  gave  undue  weight 
and  force  to  Mr.  Huffham's  testimony.  It 
does  not  bring  the  case  within  the  principle 
upon  which  defendants'  contention  must  rest. 
The  plaintiffs  were  entitled  to  the  Instruc- 
tions for  which  they  prayed. 

The  judgment  of  nonsuit  must  be  stricken 
out,  and  a  new  trial  had.    It  is  so  ordered. 

New  trial. 


(140  N.  C.  280) 
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COVER   et  aL 


(Supreme  Court  of  North  Carolina.    Dec.  15, 
1905.) 

1.   BOUNUABIES— CONFLICTINO    CAIXS— COUBS- 

ss  AND  Distances. 

Where  a  grant  called  for  the  east  line  to 
extend  320  poles  to  a  stake,  then  with  the  line 
€d  another  numbered  grant  south  320  poles  to 


a  corner,  the  call  for  the  line  of  such  other  grant 
controlled  the  call  foe  distance  to  the  stake. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Boundaries,  §  2&] 

2.  Samb—Qtjantity  of  Land. 

That  there  would  be  a  difference  In  the 
quantity  of  land,  if  a  call  in  a  grant  is  stopped 
at  the  end  of  the  distance  and  not  extended  to 
the  line  of  another  grant  called  for,  cannot  pre- 
vent the  application  of  the  rule  requiring  land  to 
be  located  according  to  the  primary  caJls  of  the 
deed. 

Appeal  from  Superior  Court,  Cherokee 
County;  Ferguson,  Judge. 

Action  by  W«  T.  Whltaker  against  S.  B. 
Cover  and  others.  From  a  judgment  In 
favor  of  plaintiff,  defendants  appeaL  Af- 
firmed. 

Civil  action  for  the  recovery  of  money. 
The  case  was  submitted  on  the  facts  agreed 
as  follows:  **W.  T.  Whltaker  sold  and  con- 
veyed to  S.  E.  Cover  et  al.  a  certain  tract 
of  land  in  Cherokee  county,  containing,  as 
shown  by  state  grant  No.  3,632,  640  acres,  at 
the  price  of  $3  per  acre.  The  calls  in  said 
state  grant  are  as  follows:  Beginning  on  a 
chestnut  tree  standing  in  the  line  6t  No.  69, 
and  runs  west  260  poles  to  a  stake;  then 
north  320  poles  to  a  stake;  then  east  320 
poles  to  a  stake;  then  with  the  line  of  No. 
2,229  south  320  poles  to  the  southwest  cor- 
ner of  said  number  on  the  line  of  No.  69; 
then  with  that  line  west  60  poles  to  the 
beginning.  From  the  third  corner  running 
east  320  poles  to  a  stake,  and  then  south 
with  the  line  of  No.  2,229,  would  Increase  the 
distance  93  poles,  and  the  acreage  from  640 
to  820  acres.  W.  T.  Whltaker  Insists  and 
contends  that  the  line  running  east  must 
go  to  the  line  of  No.  2,229,  and  then  with  that 
line  south,  and  that  said  S.  E.  Cover  et  al. 
are  due  and  owing  him  1^3  per  acre  for  all 
lands  in  excess  of  640,  which  said  state  grant 
calls  for;  and  that  the  state  grant  covers 
and  will  hold  the  land  to  No.  2,229.  S. 
E.  Cover  et  al.  contend  that  the  east  line  call- 
ing for  a  stake  but  not  in  the  line  of  No.  2,- 
229,  must  stop  when  the  320  poles  are  reach- 
ed at  the  stake,  and  that  by  stopping  at  the 
end  of  the  call  in  the  east  line  and  running 
south  to  the  line  of  Nq.  69  and  then  60  poles 
to  the  beginning  comer  gives  the  complement 
of  640  acres  called  for  in  the  grant  A  plat 
and  certificate  of  said  land  is  hereto  attach- 
ed and  made  a  part  of  this  case  agreed.  The 
parties  agree  that,  if  the  east  line  should  be 
extended  to  the  Hue  of  No.  2,229,  and  if  the 
court  so  decides,  S.  E.  Cover  et  al.  will  owe 
W.  T.  Whltaker  for  all  land  in  excess  of 
640  acres  called  for  in  the  state  grant,  $3  per 
acre.  If  the  court  decides  that  the  east 
line  stops  at  the  end  of  320  poles,  then  S.  E. 
Cover  et  al.  will  owe  W.  T.  Whltaker  noth- 
ing, having  paid  Whltaker  for  640  acres." 
Judgment  was  given  for  the  plaintiff,  and 
the  defendants  appealed. 

The  following  is  the  plat  referred  to: 
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B.  B.  Norvell  and  Axley  &  Axley,  for  ap- 
pellants. R.  D.  Gilmer,  Ben  Posey,  and  J. 
D.  Mallonee,  for  appellee. 

WALKER,  J.  (after  stating  the  case). 
Tbe  only  question  in  this  case  is  whether  the 
line  described  as  running  "east  320  poles  to 
a  stake"  should  stop  when  the  distance  gives 
out  or  should  be  extended  to  the  line  of  pat- 
ent No.  2,229;  the  next  call  being  ''then 
with  the  line  of  No.  2,229  south  320  poles  to 
the  southwest  corner  of  said  number  on  tbe 
line  of  No.  69."  We  have  no  doubt  as  to 
what  our  answer  to  this  question  should  be. 
The  affirmative  of  the  proposition  has  been 
settled  by  a  long,  and  we  think  unbroken, 
line  of  precedents  in  this  state.  Counsel  for 
the  defendants  have  called  our  attention  to 
Brown  v.  House,  116  N.  0.  859,  21  S.  B. 
938,  and  they  contend  that  it  marks  a  dis- 
tinct departure  from  this  established  doc- 
trine. If  there  were  any  irreconcilable  con- 
flict between  the  decision  in  Brown  v.  House 
and  what  we  now  decide,  we  should  refuse  to 
follow  it;  but  an  examination  of  that  case 
will  disclose  that  the  court  recognizes  the 
settled  rule  to  be  that  the  general  calls  in 
a  grant  or  deed  control  in  locating  the  land 
described  in  the  instrument,  subject,  how- 
ever, to  the  exception  that,  when  a  natural 


object  or  monument  is  also  called  for  and 
can  be  identified  and  located,  it  will  con- 
trol a  call  by  course  and  distance.  It  is 
added  that  the  courts  have  held  that  the 
line  of  an  adjacent  tract,  if  known  and  es- 
tablished at  the  date  of  the  execution  of  the 
grant  or  deed,  will  have  the  same  effect 
We  have  given  substantially  the  language 
there  employed.  The  court,  however,  thought 
that  the  call  then  under  consideration,  name- 
ly, "south  360  chains  to  a  stake  supposed  to 
be  Stokeley  Donelson's  line,  thence  with  his 
line  east  390  chains  to  his  northeast  cor- 
ner," was  not  within  the  well-known  ex- 
ception Just  stated,  as  it  was  too  vague  and 
uncertain  to  control  the  course  and  distance, 
and  stress  was  further  laid  upon  the  fact 
that  the  line  was  only  360  chains  long, 
whereas,  if  extended  in  order  to  reach  Donel- 
son's line,  1%  miles  must  be  added  to  its 
length.  Whether  these  reasons  are  cogent 
enough  to  take  even  that  case  out  of  the 
exception,  we  need  not  say,  as  there  are  no 
facts  in  tills  case  of  the  kind  which  influen- 
ced the  court  in  reaching  its  conclusion  in 
that  case.  Here  the  call  is  a  positive  as  well 
as  a  definite  one,  and  the  excess  of  distance 
only  94  poles  in  the  third  line,  if  we  go  to 
the  line  of  tract  No.  2,229,  and,  besides,  that 
line  is  an  established  one  and  was  actually 
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located  by  tbe  Burveyor  as  appears  by  the 
annexed  plats  and  field  note&  Upon  this 
showing,  it  is  not  necessary  to  disturb  Browa 
▼•  House,  as  our  case  comes  clearly  within 
the  exception.  « 

But  the  learned  counsel  confidently  relied 
on  Harry  v.  Graham,  18  N.  a  70,  27 
Am.  Dec.  226,  as  showing  that  this  case 
is  not  governed  by  the  exception.  The  call 
in  that  case  was  "running  north  45  de- 
grees, west  220  poles  to  a  black  oak,  near 
his  [the  grantee's]  own  line.**  If  the  blade 
oak  could  not  be  found,  it  was  held  that 
the  word  *^ear"  would  not  carry  the  line 
30  poles  further  to  reach  another  tract 
belonging  to  the  grantee,  but  that  it 
must  be  stopped  at  the  end  of  the  distance 
mentioned  in  the  grant.  The  court  in  that 
case  also  recognizes  the  exception  to  the 
general  rule  that  calls  for  the  line  of  an- 
other tract  will  control  course  and  distance, 
and  intimates  that  it  would  have  been  ap- 
plied to  the  call  of  the  grant  then  being  con- 
strued, notwithstanding' tbe  use  of  the  word 
"near,"  if  the  next  preceding  call  in  the 
grant  had  not  enabled  the  surveyor  to  fix 
with  certainty  the  place  where  the  black 
oak  once  stood';  it  being  N.  45  degrees,  W. 
220  poles  from  a  chestnut  and  red  oak,  which 
were  found.  The  call  for  the  grantee's  line 
was  not  therefore  the  more  certain  one. 
That  case,  instead  of  militating  against  the 
position  we  take,  is,  we  think,  a  direct  and 
strong  authority  in  support  of  it  In  Haugh- 
ton  y.  Rascoe,  10  N.  0.  21,  the  call  was  "N. 
12  B.  580  poles,  then  along  the  thorough- 
fare" and  it  was  held,  as  a  matter  of  course, 
and  without  discussion,  that  the  line  should 
be  extended  (beyond  the  distance  given)  to 
tbe  thoroughfare.  Judge  Gaston,  who  argu- 
ed tbe  case  for  the  defendant  seems  not  to 
have  contested  the  point  The  deed  in  San- 
dlfer  V.  Foster,  2  N.  0.  237,  contained  this 
call:  "Thence  south  to  a  white  oak;  thence 
along  the  river  to  the  beginning."  The  court 
decided,  according  to  what  it  said  had  been 
"uniformly  held  in  our  courts,"  that  the  riv- 
er was  the  boundary,  although  the  distance 
gave  out  before  reaching  that  object  and 
the  white  oak  stood  half  a  mile  from  the 
river.  The  call  of  the  grant  in  McPhaul'  v. 
Gilchrist  29  N.  0.  169,  was  "N.  87,  W.  199 
poles  to  a  hickory,  thence  the  courses  of 
the  swamp  to  the  beginning,"  and  the  court 
held  that,  though  the  distance  from  the  last 
comer  to  the  swamp  was  greater  by  9  chains 
and  50  links  than  that  given  in  the  grant 
and  though  there  was  no  hickory  to  be  found, 
and  no  proof  of  its  existence,  yet  the  line 
should  go  to  the  swamp  and  thence  pursue 
Its  courses.  To  the  same  effect  are  the  fol- 
lowing cases:  Pender  v.  Ck)or,  1  N.  C.  228; 
Prest  of  Lit  Fund  v.  Clark,  31  N.  C.  58; 
Hartsfield  v.  Westbrook,  2  N.  C.  258;  Chei^ 
ry  V.  Blade's  Adm'r,  7  N.  C.  82;    Hays  v. 


Askew,  53  N.  0.  226;  Gause  v.  Perkins,  47 
N.  C.  222;  Baxter  v.  Wilson,  95  N.  C.  137. 

In  Com  V.  McCrary,  48  N.  C.  496,  Pearson, 
J.,  uses  language  which  has  a  strong  bear- 
ing upon  the  facts  of  this  case:  "The  line 
of  another  tract  which  is  called  for  controls 
course  and  distance,  being  considered  the 
more  certain  description,  and  it  makes  no  dif- 
ference whether  it  is  a  marked  or  an  unmark- 
ed, or  mathematical  line  [as  it  is  termed  in 
the  case],  provided  it  be  the  line  which  is  call- 
ed for.  In  deciding  whether  it  be  the  line 
called  for,  the  fact  of  its  being  a  marked  line 
may  have  an  important  bearing;  but  in  our 
case  it  is  assumed  to  be  the  line  called  for, 
which  disposes  of  the  question."  And  later, 
in  Graybeal  v.  Powers,  76  N.  C.  66,  the  same 
learned  judge,  speaking  for  the  court  reaf- 
firms the  principle  that  whenever  the  line  of 
another  tract  is  called  for,  whether  it  be 
a  marked  or  a  mathematical  line,  the 
course  must  be  disregarded,  if  the  line  so 
designated  as  the  end  of  the  call  is  suffi- 
ciently established.  In  Campbell  v.  Branch, 
49  N.  C.  313,  Battle,  J.,  for  the  court  said: 
"The  description  about  which  there  is  the 
least  liability  to  error  must  be  adopted, 
to  the  exclusion  of  the  other.  It  is  equal- 
ly well  settled  that  the  call  for  the  line  of 
another  tract  of  land,  which  is  proved  is 
more  certain  than,  and  shall  be  fol- 
lowed in  preference  to,  one  for  mere 
course  and  distance."  The  subject  is  ful- 
ly treated  in  Rowe  v.  Lumber  Co.,  133  N. 
C.  433,  45  S.  B.  830,  and  in  Hill  v.  Dalton 
(N.  0.)  52  S.  B.  273,  and  Fincannon  v. 
Sudderth  (at  this  term)  52  S.  B.  579.  Wher- 
ever the  principle  has  been  held  not  to  affect 
a  call  by  course  and  distance,  it  will  be 
found  to  be  due  to  some  peculiarity  in  the 
facts  which  rendered  inapplicable  the  rea- 
son upon  which  it  is  based,  namely,  that 
an  uncertain  description  should  yield  to  one 
which  is  certain  and  less  liable  to  disappoint 
the  intention  of  the  parties. 

The  difference  in  the  quantity  of  the  land, 
or  the  number  of  acres,  if  the  call  is  stopped 
at  the  end  of  the  distance  and  if  extended  to 
the  line  of  lot  No.  2,229,  cannot  be  allowed 
to  prevent  the  application  of  the  principle 
embodied  in  the  exception  to  the  general  rule 
requiring  the  land  to  be  located  according  to 
the  primary  calls  of  the  deed;  the  exception 
being  '"unless  there  are  others  more  certain." 
"Ordinarily,  the  number  of  acres  mentioned 
in  a  deed  constitutes  no  part  of  the  descrip- 
tion, especially  when  there  are  specifications 
and  localities  given  by  which  the  land  may 
be  located;  but  in  doubtful  cases  it  may 
have  weight  as  a  circumstance  in  aid  of 
the  description;  and  in  some  cases,  in  the 
absence  of  other  definite  descriptions,  may 
have  a  controlling  effect"  Harrell  v.  But- 
ler, 92  N.  C.  20;   Baxter  v.  Wilson,  supra. 

There  wris  no  error  In  tbe  judgment  of  the 
court  upon  the  case  agreed. 

Affirmed. 
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BBTTIS  ▼.  AVERT  et  al. 

(Supreme   Court  of   North   Carolina.    Dec   S, 
1905.) 

1.  Slaves— iNHEBiTANCE. 

Code,  §  1281,  rule  18,  provides  that  the 
children  bom  prior  to  January,  1868,  of  colored 
parents  living  together  as  man  and  wife  are 
declared  legritimate,  with  all  the  rights  of  heirs 
at  law  and  next  of  kin  with  respect  to  the  es- 
tate or  estates  of  any  such  parents,  or  any 
one  of  them.  Held,  that  such  act  merely  legiti- 
mated a  child  bom  of  slave  parents,  and  ex- 
tended the  right  of  inheritance  to  the  estate 
of  the  father,  which  right  was  previously  re- 
stricted to  the  mother's  estate,  but  did  not  ex- 
tend the  right  of  inheritance  to  property 
descending  from  collateral  relatives. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Slaves,  fi  115.] 

2.  ba8tabds  ~  inhbbtange  —  collatbbals 
— Statutes. 

Code,  c.  28,  §  1281,  rule  9,  provides  that, 
when  there  shall  be  no  legitimate  issue,  every 
illegitimate  child  of  the  mother  and  the  descend- 
ant of  such  a  deceased  child  shall  be  consider- 
ed an  heir  and  shall  inherit  her  estate,  but 
such  child  or  descendant  shall  not  be  allowed 
to  claim  as  representing  such  mother  any  part 
of  the  estate  of  her  kindred,  lineal  or  collateral. 
Held,  that  such  mle  referred  only  to  a  lineal 
descent  from  a  mother  to  her  illegitimate  child 
and  its  descendants,  and  did  not  entitle  a  le- 
gitimate child  of  an  illegitimate  mother  to 
inherit  from  her  mother's  collateral  kinsman. 

3.  Same. 

Code,  c.  28,  S  1281,  mle  10,  declares  that 
illegitimate  children  shall  be  considered'  as 
legitimate  between  themselves  and  their  repre- 
sentatives, and  their  estates  shall  descend  ac- 
cordingly, provided  that,  when  any  legitimate 
child  shall  die  without  issue,  his  inheritance 
shall  vest  in  the  mother.  Held,  that  the  illegiti- 
mates referred  to  in  such  section  were  those  who 
were  children  of  the  same  mother  who  were 
entitled  to  inherit  as  between  themselves  and 
their  representatives  as  if  they  were  legitimate, 
and  did  not  entitle  a  legitimate  child  of  an 
illegitimate  mother  to  inherit  from  her  collater- 
al relative. 

4.  Same. 

Code,  c.  28,  S  1281,  rule  10,  provides  that 
illegitimate  children  shall  be  considered  legiti- 
mate as  between  themselves  and  their  repre- 
sentatives, and  in  case  of  the  death  of  such 
child  or  his  issue,  without  leaving  Issue,  his 
estate  shall  descend  to  such  person  as  would 
inherit  if  all  the  children  had  been  bom  in 
wedlock.  Held,  that  the  "descent"  so  referred 
to  was  between  brothers  and  sisters,  and  had 
no  application  to  collaterals. 

Appeal  from  Superior  Court,  Burke  Coun- 
ty; W.  R.  Allen,  Judge. 

Action  by  Clara  Bettts  against  Wash  Avery 
and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Reversed. 

The  plaintiff  brought  this  action  to  re- 
cover the  tract  of  land  containing  21%  acres 
described  in  the  pleadings,  and  it  was  heard 
upon  the  following  case  agreed:  (1)  Matilda 
Greenlee,  who  died  before  1861,  was  the  moth- 
er of  Adam  Bettis  and  Clarissa  Greenlee. 
(2)  Clarissa  Greenlee  was  the  mother  of  Aus- 
tin Greenlee.  (3)  Adam  Bettis  was  the  father 
of  the  plaintiff,  Clara  Bettis.  (4)  Matilda 
Greenlee,  Adam  Bettis,  Clarissa  Greenlee, 
and  Austin  Greenlee  were  slaves.  (5)  Cla- 
rissa Greenlee  died  about  20  years  ago,  Aus- 


tin died  afterwards,  about  17  years  ago,  and 
Adam  Bettis  died  a  year  or  two  before  Aus- 
tin. (0)  A<lam  Bettis  and  his  wife  were 
married  daring  slavery  and  lived  together  as 
man  and  wife  before  emancipation  and  after- 
wards, until  the  date  of  the  death  of  one  of 
them,  which  was  some  time  after  the  year 
1866;  their  child  (the  plaintiff,  Clara)  having 
been  born  prior  to  the  1st  day  of  January, 
1868.  (7)  Austin  Greenlee  was  the  owner  of 
the  land  in  dispute,  having  acquired  title  by 
deed  dated  March  25,  1878.  He  died  seised 
and  possessed  of  the  land  in  fee  simple. 
(8)  Austin  Greenlee  married  Laura  Greenlee, 
who  died  after  the  death  of  her  husband, 
leaving  a  daughter  by  another  marriage, 
named  Malinda,  who  married  Wash  Avery. 
They  are  the  defendants  in  this  case.  (9) 
Austin  Greenlee  died  intestate  in  Burke  coun- 
ty, without  ever  having  had  any  cbidren. 
(10)  Laura,  the  widow  of  Austin  Greenlee, 
lived  on  the  land  in  dispute  after  the  death 
of  the  said  Austin  and  until  within  a  year 
prior  to  the  beginning  of  this  action,  which 
was  commenced  July  Zl,  1003.  The  court  was 
of  opinion  that  upon  the  said  facts  the  plain- 
tiff is  the  owner  of  the  land,  and  rendered 
judgment  in  her  favor,  from  which  the  de- 
fendant appealed. 

S.  J.  Ervin,  for  appellants.  F.  H.  Bu«- 
bee  &  Son,  for  appellee. 

WALKBR,  J.  (after  stating  the  case).  The 
plaintiff's  right  to  recover  In  this  action  de- 
pends upon  the  true  meaning  of  our  statute 
of  descents  in  regard  to  former  slaves  and 
illegitimates,  and  their  rights  of  property  and 
inheritance  growing  out  of  their  peculiar 
status.  It  seems  to  us  that  by  a  reason- 
able construction  of  our  statute,  whether  It 
is  based  upon  the  letter  or  the  evident  in- 
tention of  the  -Legislature,  the  plaintlfTs 
claim  to  the  land  in  dispute  must  fail.  She 
would  not  have  the  shadow  of  a  title  If  the 
case  were  decided  according  to  the  principles 
of  the  common  law.  But  our  statute  has  su- 
perseded those  principles,  and  her  right,  if  any 
she  has,  must  rest  solely  on  some  provision  of 
the  statute.  The  Legislature  took  early  ac- 
tion after  the  war  to  fix  the  marital  relations 
of  former  slaves  who  were  living  together 
as  man  and  wife  by  passing  Acts  1866,  p.  100, 
a  40,  §  5,  and  providing  that  those  who  thus 
cohabited  at  the  date  of  the  ratification  of 
the  act  should  be  deemed  to  have  been  law- 
fully married  as  man  and  wife,  with  the  pro- 
vision for  acknowledgment  before  the  clerk 
or  a  justice  of  the  peace  and  for  making  a 
record  of  the  fact  This  act  was  construed 
and  held  to  be  valid  in  Long  v.  Barnes,  87 
N.  C.  829,  State  v.  Adams,  65  N.  a  537,  and 
State  V.  Whitford,  86  N.  0.  63a  The  act 
was  upheld  as  constitutional,  the  necessary 
consent  thereto  being  supplied  by  continuing 
cohabitation,  and  the  provision  as  to  acknowl- 
edgment was  considered  to  be  directory,  so 
that  a  failure  to  comply  with  it,  though  a 
misdemeanor,  did  not  affect  the  yaiidlty  of 
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the  marriage.  This  statute  is  not  material 
in  this  case,  except  in  so  far  as  it  establishes 
the  legitimacy  of  the  plaintiff.  There  are 
DO  facts  stated  which  would  cause  H  to 
change  the  status  of  Adam  Bettis  and  Glari»- 
sa  Greenlee  as  illegitimates,  for  their  mother, 
Matilda  Greenlee,  died  in  1861  a  slave,  nor 
are  there  any  to  show  the  legitimacy  of 
Austin  Greenlee,  who  was  bom  in  slavery 
of  a  slave  mother,  Clarissa  Greenle^.  The 
act  of  1866  (Code,  S  1842)  was  followed  by 
Acts  1879,  p.  186,  c  73  (Ck>de,  §  1281,  rule  13), 
which  provided  that  *'the  children  of  colored 
parents  bom  at  any  time  before  the  first 
day  of  January,  1868,  of  persons  living  to- 
gether as  man  and  wife  are  hereby  declared 
legitimate  children  of  such  parents  or  either 
one  of  them,  with  all  the  rights  of  heirs  at 
law  and  next  of  kin,  with  respect  to  the  estate 
or  estates  of  any  such  parents,  or  either 
one  of  them.**  This  act  merely  legitimates 
the  plaintiff  as  the  child  of  Adam  Bettis  and 
his  slave  wife,  which  perhaps  was  already 
done  by  the  act  of  1866;  but  it  cannot  be 
held  to  transmit  any  title  to  the  land  in 
dispute  from  Austin  Greenlee  to  her,  as  it 
refers  exclusively  to  the  descent  to  such  a 
child  of  the  "estate  or  estates  of  its  parents, 
or  either  one  of  them,"  and  merely  extended 
the  child's  right  of  inheritance  to  the  estate 
of  the  father,  which  before  that  was  restrict- 
ed to  the  estate  of  the  mother.  In  this  case 
the  plaintiff  is  not  claiming  the  land  as  the 
heir  of  her  father  or  of  her  mother,  but  as 
heir  of  an  illegitimate  first  cousin.  That 
provision  of  the  law  therefore  does  not  apply. 
Tucker  v.  Bellamy,  98  N.  0.  31,  4  S.  E.  34; 
Jones  V.  Hoggard,  108  N.  0. 178,  12  S.  E.  906, 
907.  These  two  special  statutes  may,  there- 
fore, be  laid  out  of  the  case,  and  the  plaintiff, 
having  no  right  at  common  law,  is  driven  to 
claim  under  the  statute,  of  descents,  appli- 
cable to  illegitimates  generally.  It  is  true 
that  she  is  a  legitimate,  but  she  is  claiming 
collaterally  from  an  illegitimate  who  is  not 
her  brother;  they  being  the  children,  respec- 
tively, of  an  Illegitimate  brother  and  an  il- 
legitimate sister.  Her  case  must  then  be 
brought  virithin  the  provisions  of  either  rule 
9  or  rule  10  of  chapter  28  of  the  Oode.  The 
first  of  those  rules  is  as  follows:  "When 
there  shall  be  no  legitimate  Issue,  every  il- 
legitimate child  of  the  mother  and  the  de- 
scendant of  any  such  child  deceased,  shall 
be  considered  an  heir,  and  as  such  shall  in- 
herit her  estate;  but  such  child  or  descend- 
ant shall  not  be  allowed  to  claim,  as  rep- 
resenting such  mother,  any  part  of  the  estate 
of  her  kindred,  either  lineal  or  collateral.** 
It  is  apparent  that  the  rule  just  quoted 
refers  only  to  a  lineal  descent  from  a  mother 
to  her  illegitimate  child  and  its  descendants, 
and  not  to  any  collateral  descent  from  her 
kindred  to  the  child  as  her  representative. 
These  are  the  very  words  of  the  act,  and  the 
language  is  too  clear  and  unmistakable  for 
any  reasonable  doubt  as  to  what  is  meant 
Again,  wo  say,  bringing  our  case  to  the  test 


of  this  rule,  the  plaintiff  is  not  claiming  as 
the  illegitimate  child  of  her  mother,  because, 
first,  she  is  a  legitimate,  and,  second,  she 
is  claiming  undw  a  collateral  kinsman  of 
her  mother.  So  that,  in  every,  possible  view, 
she  is  excluded  from  any  benefit  under  that 
rule.  Flifitham  v.  Holder.  16  N.  C.  345; 
McBryde  v.  Patterson,  78  N.  0.  415;  Sawyer 
V.  Sawyer,  28  N.  a  407.  If  the  plaintiff 
traces  her  right  to  inherit  from  Austin  Green- 
lee back  through  her  illegitimate  father  (Ad- 
am Bettis)  to  her  grandmother  (Matilda 
Greenlee),  and  then  down  from  her  through 
her  illegitimate  daughter  (Glarlssa  Greenlee) 
to  Austin  Greenlee,  the  son  of  Clarissa,  she 
is  equally  unfortunate,  as  such  an  inheritance 
is  positively  forbidden  by  the  last  clause  of 
rule  9,  which  excludes  the  right  to  inherit, 
as  the  representative  of  an  illegitimate  moth- 
er, any  part  of  the  estate  of  the  latter*s  kin- 
dred, either  lineal  or  collateral;  and  the  right 
cannot,  therefore,  be  traced  beyond  the  moth- 
er, nor  through  the  latter's  lineal  or  collateral 
kindred.  The  law  breaks  the  connection  at 
the  mother  in  the  ascending  line  when  it  is 
necessary  to  pursue  that  in  order  to  reach 
the  propositus,  and  expressly  prohibits  any 
direct  lineal  or  collateral  descent  but  that 
mentioned  in  the  first  clause,  namely,  from 
the  mother  herself  to  the  illegitimate  child 
or  the  descendant  of  any  such  child  deceased, 
and  the  descent  provided  for  in  pile  10  as 
between  illegitimates  themselves  and  from 
them  or  their  issue,  as  therein  specially  pro- 
vided. Nor  do  we  think  that  under  rule  10 
the  claim  of  the  plaintiff  is  rendered  any 
better.  She  comes  within  neither  its  letter 
nor  its  reason,  and  certainly  not  within  the 
former.  This  canon  declares  that:  "Ille- 
gitimate children  shall  be  considered  legiti- 
mate as  between  themselves  and  their  rep- 
resentatives, and  their  estates  shall  descend 
accordingly  in  the  same  manner  as  if  they 
had  been  l)om  in  wedlock.  And  in  case  of 
the  death  of  any  such  child  or  his  issue, 
without  leaving  issue,  his  estate  shall  descend 
to  such  person  as  would  inherit  if  all  such 
children  had  been  bom  In  wedlock:  Provid- 
ed, that  when  any  legitimate  child  shall  die 
without  issue,  his  inheritance  shall  vest  in 
the 'mother  in  the  same  manner  as  provided 
in  mle  6  of  this  chapter.'*  Code,  c.  28,  S 
1281.  The  illegitimates  mentioned  in  the 
rule  are  those  who  are  the  children  of  the 
same  mother,  and  they  inherit  as  between 
themselves  and  their  representatives  as  if 
they  were  legitimate.  We  have  no  such  case 
as  this  presented  in  the  record.  The  plaintiff 
is  not  a  sister  of  Austin  Greenlee,  and  there- 
fore has  not  the  same  mother,  but  they  are 
first  cousins,  being  the  descendants,  respec- 
tively, of  a  brother  and  a  sister.  The  second 
branch  of  the  rule  also  refers  to  a  descent  as 
between  brothers  and  sisters,  and  utterly  ex- 
cludes the  idea  that  such  a  descent,  as  that 
the  plaintiff  now  claims,  was  ever  contem- 
plated. The  proviso  to  rule  10  cannot  of 
course,  affect  the  question  involved  herela 
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The  plaintiff  could  not  derive  any  title  from 
Austin  Greenlee  tlurough  his  mother,  even 
if  slie  had  been  living  at  his  death,  so  as  to 
take  from  him  under  the  proviso,  when  consid- 
ered in  connection  with  the  proviso  to  rule  6. 

The  plaintiff's  counsel,  however,  strenuous* 
ly  insisted  before  us  that  it  beinfc  admitted 
Adam  Bettis,  though  illegitimate,  was  col- 
laterally related  to  Austin  Greenlee,  also  il- 
legitimate, and  there  being  no  other  nearer 
claimant  than  Mallnda  Avery,  the  stepchild 
of  Austin  Greenlee,  or  the  child  of  his  de- 
ceased widow,  if  Adam  had  been  white  and 
had  survived  AusMn,  he  would  have  been  his 
heir  under  rule  10  of  the  canons  of  descent, 
giving  to  illegitimates  the  rights  of  legiti- 
mates as  between  themselves  and  their  legal 
representatives,  and  the  plaintiff  consequently 
would  inherit  as  heir  of  her  deceased  father. 
This  was  his  principal  contention,  and  In 
support  of  it  he  relied  upon  Tucker  v.  Tucker, 
108  N.  G.  238, 13  S.  E.  5.  A  full  and  sufBdent 
answer  to  the  argniment  is  that  rule  10  ap- 
plies, by  its  very  terms,  to  Illegitimate  chil- 
dren, and  is  Intended  to  affect  only  inherit- 
ances as  between  them  and  their  representa- 
tives. This  is  clear  from  the  words  in  the 
first  part  of  the  rule,  "Illegitimate  children 
shall  be  legitimate  as  between  themselves," 
and  their  estates  shall  descend  ^'accordingly," 
and  also  from  those  we  find  in  the  latter  part, 
when  reference  is  being  made  to  the  death 
of.  any  such  illegitimate  child  or  his  issue 
without  leaving  issue,  and  the  descent  of  his 
estate  to  suclk  person  as  would  inherit,  name- 
ly, "If  all  such  children  had  been  bom  in 
wedlock";  the  said  words  evidently  describ- 
ing the  children  as  a  class  who  would  Inherit 
from  each  other,  with  the  qualification  as  to 
the  "issue"  of  such  a  child  or  the  "representa- 
tives" of  such  children.  The  case  of  Tucker 
V.  Tuc&er,  instead  of  sustaining  the  conten- 
tion of  plaintiff's  counsel,  seems  to  us  to  be 
directly  the  other  way.  In  that  case  the 
court  decides  that  the  act  of  1879  (Code,  S 
1281,  rule  18)  provided  for  the  inheritance 
of  an  illegitimate  child  from  both  parents, 
instead  of,  as  formerly,  from  its  mother,  "and 
not  collaterally,"  and  then  says:  "Prior  to 
that  act,  such  children  had  only  the  rights  of 
other  illegitimates,  and,  by  section  1281  rules 
9  and  10,  could  only  Inherit  from  their 
mother,  when  there  was  no  legitimate  child, 
and  from  one  another."  And  again  it  says: 
"By  virtue  of  emancipation  and  the  Constitu- 
tion, the  plaintiff  has  the  same  rights  as  any 
other  Illegitimates,  and,  under  rule  10,  can 
succeed  to  the  estate  of  lils  illegitimate 
brother." 

In  no  view  that  we  can  take  of  the  facts 
and  the  law,  can  the  plaintiff  recover.  She 
cannot  claim  under  the  act  of  1866,  and  she 
does  not  present  any  facts  which  entitle  her  to 
claim  under  rule  13,  as  she  does  not  assert 
title  derived  directly  from  either  of  her 
parents.  She  can,  then,  only  rely  on  rule  9  or 
rule  10.  The  reason  Just  given  why  she 
cannot  claim  under  rule  13  applies  with  equal 


force  to  any  claim  under  rule  9,  and,  besides, 
she  is  not  an  illegitimate  diild,  but  has  been 
made  legitimate  by  the  acts  of  1866  and  1879. 
As  to  rule  10,  she  does  not  claim  directly  from 
a  brother  or  sister,  or  from  the  issue  or 
heirs  of  either,  but  from  an  illegitimate  first 
cousin.  Sawyer  v.  Sawyer,  28  N.  O.  408,  409. 
It  is  well  argued  in  the  brief  of  the  defend- 
ant's counsel  that  in  Tucker  v.  Bellamy,  96 
N.  a  91,  4  S.  E.  34,  it  was  decided  there  Is 
no  statute  which  enables  a  niece  to  Inherit 
from  a  deceased  aunt,  who  was  a  slave ;  and, 
if  that  is  so,  how  can  a  niece  inherit  from  a 
descendant  of  sucfti  an  aunt,  unless  there  is 
some  express  provision  to  that  effect?  This  Is 
the  plaintiff's  case.  It  Is  true  we  should  so 
construe  these  acts  as  to  prevent  an  escheat, 
which  is  not  favored  by  our  system  of  laws 
and  as  it  was  the  purpose  to  do  so  in  passing 
them ;  but  we  must  still  give  them  a  reason- 
able construction  and  decide  according  to 
their  true  meaning,  regardless  of  the  con- 
sequences. Besides,  the  defendant  says  there 
will  be  no  escheat,  as  she  is  entitled  to  the 
land  under  rule  8,  being  the  child  of  the 
widow  of  the  propositus,  Austin  Greenlee. 
We  do  not  say  how  this  Is,  as  it  16  sufiSdent  to 
hold  that  the  plaintiff  cannot  recover.  It 
makes  no  difference  whether  the  defendant 
has  any  title  or  not,  for  the  plaintiff  can 
succeed  only  on  the  strength  of  her  own  title 
as  being  good  against  the  world  or  good 
against  the  defendant  by  estoppel.  Campbell 
V.  Bverhart  (at  this  term)  52  S.  B.  201.  It  may 
be  that  the  plaintiff's  claim  should  appeal 
most  strongly  to  our  sense  of  what  is  just  and 
fair,  and  also  to  our  sympathy.  If  this  be 
true,  and  we  do  not  say  that  It  is,  as  we 
cannot  pass  upon  such  matters,  the  law  has 
declared  against  her,  and  what  the  law  de- 
clares must  stand  for  all  that  is  right  without 
question  by  us. 

The  court  erred  in  its  judgment,  which  Is 
reversed,  and  the  case  Is  remanded,  with  di- 
rection to  enter  a  judgment,  upon  the  facts 
agreed,  for  the  defendant 

Reversed. 


(72  8.  C.  6tt) 
SEEGERS  V.  GIBBES,  Mayor,  et  aL 

(Supreme  Court  of  South  Carolina.    OcL  17, 
1905.) 

1.  Municipal  Corporations— Bond  Issuss— 
Elections— Statutory  Provisions. 

Ck>n8t  1895,  art  8,  S  5,  authorizes  cities 
and  towns  to  acquire  and  operate  waterworks 
systems.  Act  March  2,  1896  (Civ.  Code,  H 
2008,  2009),  authorizes  cities  and  towns  to  con- 
struct and  operate  waterworks,  and  to  raise 
funds  for  that  purpose  by  the  issue  of  bonds 
when  approved  by  the  qualified  electors  at  an 
election  by  the  municipal  authorities.  It  fur- 
ther provides  that  at  such  election  commissioners 
of  public  works  shall  be  elected  to  sell  and 
dispose  of  the  bonds  and  to  build  and  control  the 
watprworlca.  Act  March  9,  1896  (Civ.  (Dode, 
S§  2021,  2022),  as  amended  by  Act  March  2, 
1897  (22  St  at  Large,  p.  4o3),  requires  the 
municipal  authorities  of  any  city  upon  the 
petition  of  a  majorit;y  of  the  freeholders  to 
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order  a  special  election  for  the  purpose  of  *'en- 
laz^sring,  extending,  or  establishing  electric  light 
plants,  or  other  light  or  water  works."  HM^ 
that  the  former  act  applies  only  to  cities  in 
which  there  are  no  waterworks,  while  th« 
latter  act  applies  to  cities  which  already  hay« 
a  waterworks  system,  and  at  an  election  U>t 
the  issue  of  bonds  for  the  purpose  of  enlarging 
the  system  already  installed  do  commissioners 
of  public  works  need  be  elected  as  required  by 
the  former  act 

2.  SAifB— CoNsrrrnnoivAL  LiicrriLTioNs. 

The  amendment  to  the  Constitution  of 
February  8,  1901,  which  provides  that  the  limi- 
tation imposed  by  the  Constitution  on  the  bond- 
ed indebtedness  of  cities  shall  not  apply  t» 
indebtedness  incurred  '*by  the  cities  of  Columbia 
♦  ♦  ♦  where  the  proceeds  of  such  bonds  are 
applied  solely  for  the  purchase  ♦  ♦  ♦  of 
waterworks  plants,  ♦  ♦  ♦  and  by  the  city 
of  Georgetown,  when  the  proceeds  of  such  bonds 
are  applied  solely  for  the  purchase  *  *  *  of 
waterworks  plants  ♦  ♦  ♦  where  the  entire 
revenue  arising  from  the  operation  of  such 
plants  or  systems  shall  be  devoted  solely  and 
exclusively  to  the  maintenance  and  operation 
of  the  same,"  does  not  require  the  revenue  aria- 
ing  from  waterworks  in  the  city  of  Columbia  to 
be  devoted  solely  to  the  maintenance  and  opera- 
tion of  such  works,  but  the  clause  containing 
that  requirement  applies  only  to  the  city  oC 
€>eorgetown, 

3.  Same. 

The  constitutional  amendment  of  February 
8,  1901,  which  provides  that  the  constitutional 
limitations  imposed  by  the  section  which  it 
amends  and  by  Const,  art  4,  $  5,  shall  not 
apply  to  the  bonded  indebtedness  incurred  by 
certain  cities,  where  the  proceeds  of  the  bonds 
are  applied  solely  for  the  purchase  and  main- 
tenance of  waterworks  plants,  repeals,  as  to  the 
cities  therein  mentioned,  Const  art  10,  fi  5, 
providing  that  municipal  corporations  or  polit- 
ical divisions  covering  the  same  territory  pos- 
sessing the  power  to  levy  a  tax  and  contract  a 
debt  shall  so  exercise  the  power  to  increase 
their  debts  that  the  urgregate  debt  over  ^and 
above  any  territory  of  the  state  shall  never 
exceed  15  per  cent  of  the  value  of  all  taxable 
property  in  such  territory. 

Petition  for  Injunction  by  John  0.  Seegera 
against  T.  H.  Glbbes,  mayor,  and  others,  as 
aldermen  of  the  city  of  Colmnbia.    Denied. 

The  following  is  so  much  of  the  petition  as 
states  the  material  facts : 

"(3)  That  the  assessed  value  of  all  the 
taxable  property  of  the  city  of  Columbia  for 
state  taxation  next  preceding  the  filing  of 
this  petition,  as  appears  from  the  books  of 
the  county  auditor  for  Richland  county,  is 
$7,836,39a 

"(4)  That  the  present  bonded  indebtedness 
of  the  city  of  Columbia  is  $925,548,  com- 
posed as  follows:  Old  bonded  city  debt, 
$850,548;  waterworks  bonds  outstanding, 
$75,000;  besides  which  and  in  addition  there- 
to, there  Is  now  outstanding  a  contingent  lia- 
bility of  the  city  of  Columbia  aggregating 
$162,000,  being  the  unearned  Interest  on 
$200,000  of  canal  bonds,  the  interest  coupons 
of  wh:ch  were  guarantied  by  the  city  under 
the  provisions  of  an  act  of  the  General  As- 
sembly of  this  state  of  the  24th  December, 
1887  (19  St  at  Large,  p.  1097),  which  said 
act  authorized  and  requires  the  levy  of  a 


sufficient  tax  to  promptly  pay  the  same,  and 
which  tax,  together  with  the  other  taxes  of 
the  city,  shall  not  exceed  2  per  cent  of  the 
assessed  value  of  the  property  of  the  city  in 
any  aae  year.  That  under  the  powers  con- 
tained in  the  act  to  incorporate  the  board  of 
trustees  of  the  Columbia  Canal,  and  for 
other  purposes  connected  therewith  (19  St  at 
Large,  p.  1090)  the  said  board  issued  $200,000 
6  per  cent,  bonds  (the  coupons  of  which  are 
guarantied  by  the  city  as  aforesaid),  and 
secured  the  same  by  a  mortgage  upon  the 
said  canal  and  appurtenances  and  the  lands 
held  therewith;  and  under  the  powers  con- 
tained in  the  act  amendatoiy  thereto  of  De- 
cember 24,  1890  (20  St  at  Large,  p.  967)  sold 
and  conveyed  the  Columbia  Canal  before  the 
same  was  completed  to  the  Columbia  Water 
Power  Company,  subject  to  all  the  contract 
liabilities  and  obligations  made  and  entered 
into  by  the  said  board  prior  to  such  sale 
and  transfer,  amongst  which  obligations  was 
that  of  paying  the  interest  coupons  on  said 
canal  bonds  promptly  as  they  should  mature, 
and  the  said  water  power  company,  in  addi- 
tion thereto  and  as  security  for  the  prompt 
payment  of  the  said  coupons,  has  deposited 
with  the  National  Loan  A  Bxchange  Bank 
of  the  city  of  Columbia  $18,000  West  Shcnre 
Railroad  Co.  4  per  cent  gold  bonds,  ma- 
turing in  the  year  2361,  guarantied  by  the 
New  York  Central  &  Hudson  River  Railroad 
Co.,  with  interest  coupons  attached,  payable 
semianihually. 

••(5)  That  the  territory  embraced  within 
the  city  of  Columbia  is  comprised  within  the 
territorial  limits  of  Columbia  township,  a 
corporate  political  subdivision  of  this  state, 
and  the  assessed  value  of  all  taxable  prop- 
erty in  Columbia  township  outside  the  limits 
of  the  city,  as  appears  from  the  county  du- 
plicate of  Richland  county,  is  $2,375,479, 
making,  together  with  the  property  within 
the  city,  a  total  of  $10,211,877;  and  the  said 
Columbia  township  now  has  an  outstanding 
bonded  indebtedness  of  $19,700,  against  which 
there  is  now  held  in  the  hands  of  the  sinking 
fund  commissioners  for  Richland  county  and 
applicable  to  the  payment  thereof  the  sum 
of  $12,640.27,  leaving  a  balance  unprovided 
for  of  $7,059.73.  That  the  said  $12,640.27 
in  the  hands  of  the  sinking  fund  commission- 
ers, as  aforesaid,  is  the  balance  of  the  pro- 
ceeds of  the  tax  levied  upon  the  property  of 
the  said  township  annually  for  the  purpose 
of  paying  the  interest  and  meeting  and 
retiring  the  said  bonds. 

"(6)  That  the  city  of  Columbia  is  now  the 
owner  of  and  operating  a  waterworks  plant 
and  system,  but  the  same  has  become  Inade- 
quate to  supply  the  needs  of  the  city,  and 
on  the  11th  day  of  April,  1905,  a  petition  duly 
signed  by  a  majority  of  the  freeholders  of 
the  said  city,  as  shown  by  the  tax  books  of 
the  said  city,  was  presented  to  the  city 
council  of  said  dtj,  asking  that  an  election 
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be  ordered*  submitting  to  the  qualified 
electors  of  tbe  said  city  the  question:  'Wheth* 
er  for  the  purpose  of  enlarging,  extending 
and  repairing  its  waterworks,  watarworks 
system  and  plant,  the  city  shall  issue  coupon 
bonds,  as  provided  by  law,  to  the  amount 
of  $400,000,  or  so  much  thereof  as  may  be 
legally  issued  by  tbe  said  dty.' 

"(7)  In  accordance  with  and  pursuant  to 
the  said  petition  of  freeholders,  and  under 
the  provisions  of  the  .act  of  assembly  of 
March  9,  1806,  and  acts  amendatory  thereto, 
being  now  section  2021  of  the  Code  of  Civil 
Laws  of  this  state,  the  city  council  of  the 
city  of  Columbia,  in  council  assembled,  by 
resolution  ordered  the  said  election,  and  te- 
quested  and  authorized  the  commissioners  of 
election  of  Richland  county  to  conduct  the 
same  according  to  law;  and  thereafter  the 
said  commissioners  of  election,  prior  to  said 
election,  published  due  notice  of  said  election, 
as  required  by  law,  for  the  9th  May,  1905, 
in  The  State*  and  ^The  Record.'  two  dally 
papers  published  in  the  city  of  Columbia. 

"(8)  That  the  said  election  was  duly  held 
on  the  9th  May,  1905,  and  a  majority  of  the 
voters  voting  at  said  election  voted  tn  favor 
of  the  issue  of  said  bonds,  as  petitioner  is 
informed  and  believes,  and  the  result  is  about 
to  be  so  declared  by  said  city  council  by 
ordinance,  and  in  pursuance  of  said  election 
the  city  council  are  preparing  to  issue  and 
are  about  to  issue  $400,000  coupons  bonds 
for  the  purposes  aforesaid,  and  to  deliver  the 
same  to  its  waterworks  commission  for  said 
purpose. 

"(9)  Your  petitioner,  upon  information  and 
belief,  alleges  that  the  said  election  is  illegal 
and  void,  and  not  sufficient  to  authorize  the 
issue  of  any  bonds,  for  the  reason:  (a)  That 
no  'Commissioner  of  Public  Works'  was  voted 
for  or  elected  at  said  election,  as  is  provided 
for  in  section  2009  of  volume  1,  of  the  Civil 
Code  of  Laws  of  South  Carolina,  (b)  Peti- 
tioner is  informed  and  believes  the  city  of 
Columbia  and  the  said  city  council  do  not 
intend  to  devote  the  entire  revenue  of  its 
waterworks  as  enlarged,  extended  and  re- 
paired as  contemplated,  solely  and  exclusive- 
ly to  the  maintenance  and  operation  of  the 
same ;  whereas,  your  petitioner  submits  that 
by  the  constitutional  amendment  of  1901 
their  doing  so  is  made  a  condition  of  the 
exercise  of  the  power  to  issue  bonds  therein 
referred  to,  and  your  petitioner  further  sub- 
mits that  said  city  and  city  council  should 
be  required  to  do  so. 

•*(10)  Your  petitioner  is  informed  and  be- 
lieves that  the  city  council  of  Columbia  are 
without  authority  to  issue  $400,000  worth 
of  bonds  for  the  purposes  aforesaid,  for  the 
reason  that:  (a)  $400,000,  in  addition  to 
the  present  bonded  debt  of  the  city,  including 
the  guaranty  on  the  canal  bonds  of  the  cou- 
pons thereof,  and  the  proportion  of  the 
bonded  debt  of  Columbia  township  charge- 
able to  its  taxable  property  within  the  city. 


will  contravene  section  6  of  article  10  of  the 
Constitution  of  this  state,  in  that  it  will  ex- 
ceed 15  per  cent  of  the  taxable  property  with- 
in the  limits  of  the  city,  (b)  The  city  council 
of  Columbia  claims  that  the  amendment  of 
1901  to  section  7  of  article  8  of  the  Constitu- 
tion, which  is  as  follows:  'Provided,  that  the 
limitationB  imposed  by  ttiis  section  and  by 
section  5,  art  4,  of  this  Constitution,  shall 
not  apply  to  bonded  indebtedness  incurred  by 
the  cities  of  Columbia,  Rock  Hill,  Charleston 
and  Florence,  where  the  proceeds  of  said 
bonds  are  applied  solely  for  the  purpose, 
establishment,  maintenance  or  increase  of 
waterworks  plans,  sewera'ge  system;  and  by 
the  city  of  Georgetown,  when  the  proceeds 
of  said  bonds  are  applied  solely  for  the  pur- 
chase, establishment,  maintenance  or  increase 
of  waterworks  plant  or  sewerage  system* 
gas  and  electric  light  plants,  where  the  en- 
tire revenue  arising  from  the  operation  of 
such  plants  or  systems  shall  be  devoted  sole- 
ly and  exclusively  to  the  maintenance  and 
operation  of  the  same^  and  where  the  ques- 
tion of  incurring  such  indebtedness  is  sub- 
mitted to  the  freeholders  and  qualified  voters 
of  such  municipality,  as  provided  in  the 
Constitution,  upon  the  question  of  other 
bonded  indebtedness,'  in  repealing  the  8  per 
cent  limitation  as  to  the  said  cities,  where 
the  increase  of  bonded  indebtedness  is  for 
the  purpose  therein  specified,  carried  with  it 
and  also  repealed  by  necessary  implication 
the  15  per  cent  limitation  provided  in  sec- 
tion 5,  art  10,  as  to  the  said  cities,  where 
the  increase  of  bonded  indebtedness  is  for 
said  purposes;  whereas,  your  petitioner  sub- 
mits that  said  15  per  cent  limitation  is 
wholly  unaffected  by  said  amendment  repeal- 
ing jsaid  8  per  cent  limitation  as  aforesaid, 
and  that  same  still  remains  in  full  force  as 
to  said  cities,  even  when  the  pr<^;>osed  in- 
crease is  for  the  purposes  aforesaid,  (c)  The 
said  city  council  also  claims  that  the  clause 
in  said  amendments,  'where  the  entire  reve- 
nue arising  from  the  operation  of  such  plants 
or  systems  shall  be  devoted  solely  and  ex- 
clusively to  the  maintenance  and  operation 
of  the  same,'  applies  only  to  the  city  of 
Georgetown,  whereas,  your  petitioner  sub- 
mits that  it  also  applies  to  the  other  cities 
named  in  said  amendment,  including  the  city 
of  Columbia ;  and  further  submits  that,  inas- 
much as  the  city  of  Columbia  does  not  in- 
tend that  the  entire  revenue  of  its  waters 
works  as  enlarged,  extended  and  repaired, 
as  contemplated,  shall  l>e  devoted  exclusively 
to  such  uses,  the  said  city  has  no  power 
to  increase  its  bonded  indebtedness  to  any 
amount  under  the  terms  of  said  amendment 
"(11)  Your  petitioner  submits  that  under 
a  proper  construction  of  section  7  of  article 
8,  as  amended,  and  section  5  of  article  10,  of 
the  Constitution,  the  city  of  Columbia,  if 
otherwise  authorized  to  do  so.  has  power 
to  issue  only  $75,097  of  bonds  for  the  pur- 
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poees  aforesaid,  as  Is  abown  by  the  follow- 
ing table: 

Taxableproperty  of  the  olty 

is  |7,S3q,398  15  .per  cent,  of  _ 

which    is |1476,46l  70 

Old  bonded  debt  of  the  city..  1850.648  00 

Waterworks  bonds  75,000  00 

ProportloA  debt  of  Columbia 

township   12,815  00 

Outstanding    guarantied    in- 

tfsreat  coupon  canal  bonds. .    108,000  00 

1.100,882  00 
Balance 876,097  70 

'*(12)  That  your  petitioner  U  Informed  and 
believes  that  the  said  city  council  will  issue 
bonds  to  the  amount  of  $400,000,  unless  re- 
strained by  the  order  of  this  court 

'^Wherefore,  he  prays  that  the  respondents 
and  the  city  of  Columbia  be  perpetually  re- 
strained and  enjoined  from  issuing  any  bonds 
in  excess  of  the  said  sum  of  $75,097.70, 
and  from  delivering  the  same  to  its  water- 
works commission,  and  for  such  other  and 
farther  relief  as  may  be  just,  and  your  peti- 
tioner will  ever  pray,"  etc. 

The  return  to  the  rule  herein  is  as  follows: 

''(1)  They  admit  the  allegations  of  the 
first  eight  paragraphs  of  the  petition,  and 
also  the  allegation  of  paragraph  12  thereof. 

''(2)  Answering  paragraph  9,  they  admit 
that  BO  commissioners  of  public  works  were 
Toted  for  or  elected  at  said  election,  as  alleged 
In  said  paragraph,  but  submit  that  the  silme 
Is  not  necessary  nor  required  for  the  validity 
-of  said  election,  for  the  reason  said  election 
was  held  under  the  provisions  of  sections 
2021  and  2022  of  the  Civil  Code  of  Laws  of 
South  Carolina,  being  an  act  entitled  'An  act 
to  authorize  special  elections  in  any  incor- 
porated city  or  town  in  this  state  for  the 
purpose  of  issuing  bonds  for  corporate  pur- 
poses,' approved  9th  March,  1896  (22  St  at 
Large,  p.  88),  and  acts  amendatory  thereof — 
which  does  not  require  the  election  of  com- 
missioners of  public  works  at  such  special 
election;  and  was  not  held  under  the  pro- 
visions of  sections  2008,  2009,  of  said  Code, 
being  the  act  entitled  *An  act  to  authorize 
all  cities  and  towns  to  build,  equip  and 
operate  a  system  of  water  works  and  electric 
lights,  and  to  issue  bonds  to  meet  costs  of 
same,*  approved  2d  March,  1896  (22  St  at 
Large,  p.  83),  as  alleged  in  the  petition ;  and 
further,  respondents  allege  the  said  dty  of 
Columbia  is  now,  and  was  prior  to  the 
passage  of  the  act  of  2d  March,  1896,  the 
owner  of  and  operating  a  system  of  water- 
works and  plant  under  the  provisions  of  its 
charter,  and  already  had  and  still  has  its 
<iuly  elected  and  qualified  waterworks  com- 
mission, composed  of  five  citizens,  electors 
and  freeholders  of  the  city,  under  whose  care 
and  supervision  the  best  source  of  water 
supply,  plans  and  specifications  for  the  repair, 
enlargement  and  extension  of  the  water- 
works plant  and  system  have  been  procured 
and  matured,  and  for  the  carrying  out  of 
which  said  bonds  were  voted  and  are  now 
about  to  be  Issued  and  turned  over  to  said 


commission.  Further  answering  paragraph  9, 
they  admit  they  do  not  intend  to  devote  the 
entire  revenue  arising  from  the  operation  of 
its  waterworks  system  to  the  maintenance 
and  operation  thereof,  for  the  reason  that  the 
same  would  be  more  than  suCQcient  for  this 
purpose,  but  they  do  intend  to  so  devote  so 
much  thereof  as  may  be  necessary.  But  they 
allege  that  under  the  amendment  of  1901  to 
section  7  of  article  8  of  the  Constitution,  the 
provision  that  the  entire  revenue  arising 
from  the  operating  of  said  plants  or  systems 
shall  be  devoted  solely  to  the  maintenance 
and  operation  of  the  same'  relates  only  to 
the  city  of  Georgetown,  and  not  to  the  other 
cities  named  therein. 

**(3)  Answering  paragraph  10,  they  allege 
that  under  the  facts  alleged  in  the  petition 
they  are  by  the  Constitution  and  laws  of  this 
state  vested  with  full  power  and  authority  to 
issue  $400,000  of  bonds  for  waterworks  pur- 
poses, for  the  reason:  That  in  the  absence  of 
constitutional  or  statutory  limitations,  mu- 
nicipal corporations  have  the  inherent  power 
to  ccMitract  debts  to  any  amount  for  a 
proper  public  corporate  purpose;  that  the 
limitation  of  8  per  cent  of  the  value  of  Its 
taxable  property  as  valued  for  state  taxation, 
contained  in  secti<m  7  of  article  8,  and  section 
H  of  article  10,  of  the  Constitution  of  this 
state,  is  a  limitation  upon  this  power;  and 
the  provisions  in  section  5,  of  article  10, 
providing:  'Whenever  there  shall  be  several 
political  divisions  or  municipal  corporations 
covering  or  extending  over  the  same  territory 
or  portions  thereof  possessing  a  power  to 
levy  a  tax  or  contract  a  debt  then  feach  of 
such  political  subdivisions  or  municipal  corpo- 
rations shall  so  exercise  its  power  to  increase 
its  debt  under  the  foregoing  eight  per  cent 
limitation  that  the  aggregate  debt  over  and 
upon  any  territory  of  this  state  shall  never 
exceed  fifteen  per  centum  of  the  value  of  all 
taxable  property  In  such  territory  as  valued 
for  taxation  by  the  state' — is  a  restriction 
upon  the  exercise  of  tiie  power  under  said  8  per 
cent  limitation.  And  when,  by  the  adoption 
and  ratification  of  the  amendments  to  article 
8,  8  7,  the  8  per  cent  limit  was  removed  for 
the  city  of  CJdlumbla,  the  restriction  upon  the 
exercise  of  the  limit  imposed  by  the  8  per 
cent,  clause  necessarily  fell  with  it;  and 
they  insist  that  under  the  amendment  the  city 
of  Columbia  has  power  to  issue  bonds  for  the 
purpose  named  under  the  conditions  named 
to  the  full  extent  authorized  by  tiie  election. 

"(5)  Answering  paragraph  11,  they  allege 
that,  even  If  the  15  per  cent  restriction  con- 
tained in  section  5  of  article  10  of  the  Consti- 
tution of  1895  applies,  notwithstanding  said 
amendment  of  section  7  of  article  8  (which 
they  deny),  the  amount  of  bonds  as  stated  in 
the  petition  which  the  city  Is  authorized  to 
issue  must  be  enlarged  by  the  addition  there- 
to of  the  Items  $162,000  unearned  guarantied 
canal  .coupon  bonds,  and  by  $7,398.57,  the 
difference  between  $541,649,  the  proportion  of 
the  bonded  debt  of  Columbia  township  proper- 
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ly  chargeable  to  the  dty  territory,  and  $12,- 
816,  the  amount  improperly  charged  In  the 
statement  in  the  petition,  for  the  reasons: 
(a)  The  guaranty  of  the  city  on  the  interest 
coupons  is  now  but  a  contingent  liability 
fully  secured  by  the  mortgage  property  and 
the  deposit  of  the  water  power  company,  and 
is  not  a  bonded  debt,  within  the  meaning  of 
the  Constitution,  (b)  Even  if  such  liability 
Is  to  be  deemed  a  part  of  its  bonded  debt,  the 
amount  with  reference  to  the  constitutional 
limitation  of  indebtedness  sliould  not  be  re- 
garded as  the  aggregate  of  the  interest  cou- 
pons to  the  maturity  of  said  bonds,  but  only 
such  amount  as  according  to  the  principle  of 
the  standard  annuity  tables  would  yield  at  6 
per  cent.  $12,000  per  annum  for  13%  years 
(the  period  to  maturity  of  the  bonds),  to  wit, 
the  sum  of  $111,540.  (c)  The  $12,640.27  now 
in  the  hands  of  the  Sinking  Fund  Commission 
for  Richland  county  is  the  accumulations 
from  the  annual  taxes  levied  under  the  acts 
of  the  Legislature  for  the  purpose  of  creating 
a  sinking  fund  for  payment  of  these  bonds  be- 
fore they  mature,  and  when  they  mature, 
which  under  the  law  is  solely  applicable  to 
the  retirement  of  the  said  township  bonds 
and  in  contemplation  of  law,  will  never  again 
have  to  be  collected  by  taxation;  therefore 
the  $7,060,  the  amount  now  unprovided  for 
by  taxes  collected,  is  the  proper  outstanding 
bonded  debt  of  Columbia,  township,  upon 
which  the  proportion  should  be  estimated,  and 
not  $19,700  as  shown  by  said  tables.  Re- 
spondents therefore  submit  that  In  any  event 
they  should  not  be  restricted  to  an  issue  less 
than  $244,495,  or  $182,956." 

X  S.  MuUer,  for  petitioner.  H.  N.  Od- 
munds  and  Allen  J.  Green,  for  respondents. 

WOODS,  J.  This  proceeding  in  the  origi- 
nal Jurisdiction  of  this  court  was  brought  by 
the  petitioner,  John  C.  Seegers,  a  taxpayer 
and  freeholder  of  the  city  of  Columbia,  on 
behalf  of  himself  and  all  others  in  like  situa- 
tion who  will  come  in  and  share  the  expense 
of  the  cause,  to  enjoin  the  dty  council  from 
issuing  bonds  for  a  greater  amount  than 
$75,097.70  for  the  purpose  of  enlarging,  ex- 
tending, and  repairing  the  city  waterworks; 
the  allegation  being  that  the  council  is  about 
to  issue  illegally  $400,000  of  bonds  for  that 
purpose.  The  facts  are  not  in  dist)ute,  and 
they  are  fully  set  out  in  the  petition  and  an- 
swer. 

1.  The  petition  first  charges  that  the  stat- 
ute under  which  the  election  was  held  to 
authorize  the  issue  of  bonds  to  the  amount  of 
$400,000  required  that  ''commissioners  of 
public  works"  should  be  voted  for,  and  as  no 
such  officers  were  elected  the  entire  elec- 
tion was  illegal,  and  the  issue  of  the  bonds 
would  be  without  authority.  The  act  of 
March  2,  1896  (Civ.  Code,  §S  2008,  2000),  au- 
thorizes cities  and  towns  to  construct  and 
operate  waterworks,  and  to  raise  funds  for 
that  poipose  by  the  issue  of  bonds,  but  re- 


quires such  bond  issue  to  be  approved  be- 
forehand by  the  qualified  electors  at  an  elec- 
tion held  by  the  municipal  authorities.  This 
act  requires  that  at  such  election  three  citi- 
zens shall  be  elected  ''commissioners  of  pub- 
lic works,"  who  are  vested  with  authority  to 
sell  and  dispose  of  the  bonds,  and  to  build, 
operate,  and  control  the  waterworks.  It 
will  not  be  doubted,  if  the  election  is  to  be 
referred  to  this  statute,  the  failure  to  elect 
the  commissioners  of  public  works  would  in- 
validate the  election,  because  without  these 
ofllcers  the  whole  scheme  contemplated  by 
the  act  would  be  defeated.  This  act  re- 
lates to  the  construction,  purchase,  and  oper- 
ation of  waterworks  and  electric  light  plants, 
and  obviously  was  intended  to  carry  Into 
effect  section  5  of  article  8  of  the  Constitu- 
tion of  1895,  which  is  as  follows:  "Cities  and 
towns  may  acquire,  hy  construction  or  pur- 
chase, and  may  operate  water  works  systems 
and  plants  for  furnishing  lights,  and  may 
furnish  water  and  lights  to  individuals,  firms 
and  private  corporations  for  reasonable  com- 
pensation: Provided,  that  no  such  construc- 
tion or  purchase  shall  be  made  except  upon  a 
majority  vote  of  the  electors  in  said  cities  or 
towns  who  are  qualified  to  vote  on  the  bonded 
indebtedness  of  said  cities  or  towns."  On  the 
9th  day  of  March,  1896,  another  act  was 
passed  (Civ.  Ode,  S§  2021,  2022),  which  pro- 
vided: "That  it  shall  be  the  duty  of  the 
municipal  authorities  of  any  incorporated 
city  or  town  of  this  state,  upon  the  petition  of 
a  majority  of  the  freeholders  of  said  city  or 
town,  as  shown  by  its  tax  books,  to  order  a 
special  election  in  any  such  city  or  town  for 
the  purpose  of  Issuing  bonds  for  any  corporate 
purpose  set  forth  in  said  petition:  Provided* 
that  the  aggregate  bonded  indebtedness  of 
any  dty  or  town  shall  never  exceed  eight  per 
centum  of  the  assessed  value  of  the  taxable 
property  therein."  22  St  at  Large,  p.  88.  No 
mention  is  made  in  this  act  of  the  former 
statute  of  March  2,  1896,  above  recited, 
though  it  had  been  passed  only  seven  days 
before.  This  last  statute  of  March  9,  1896, 
was  subsequently  amended  (Act  March  2, 
1897,  22  St  at  Large,  p.  453),  and  at  the  time 
of  the  election  here  under  consideration  the 
portion  material  to  this  discussion  read  as 
follows:  "It  shall  be  the  duty  of  the  munici- 
pal authorities  of  any  incorporated  dty  or 
town  of  this  state,  upon  the  petition  of  a  ma- 
jority of  the  freeholders  of  said  city  or  town, 
as  shown  by  its  tax  books,  to  order  a  special 
election  In  any  such  city  or  town  for  the  pur- 
pose of  issuing  bonds  for  the  purchasing,  re- 
pairing or  improving  of  city  or  town  hall,  or 
park  or  grounds  therefor,  markets  and  guard 
house,  enlarging,  extending  or  establishing 
electric  light  plants  or  other  lights,  or  water 
works y  or  setoerage,  erecting,  repairing  or 
altering  school  buildings,  fire  protection  pur- 
poses, improvement  of  streets  and  sidewalks, 
or  any  corporate  purpose  set  forth  in  said 
petition:  Provided,  that  the  aggregate  bond- 
ed indebtedness  of  any  dty  or  town  shall 
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never  exceed  elgbt  per  centum  of  the  assessed 
value  of  the  taxable  property,  therein."  Civ. 
Code,  I  2021.  This  act  contains  no  require- 
ment for  the  election  of  commissioners  of 
public  worlcs. 

By  referring  to  the  portions  of  the  Consti- 
tution and  statutes  we  have  italicized,  it  will 
be  seen  the  statute  first  enacted  was  intended 
to  provide  for  the  construction  and  operation 
of  waterworks  and  electric  light  plants  where 
none  had  existed,  and  It  was  therefore  reason- 
able that  the  General  Assembly  should  re- 
quire the  election  of  commissioners  of  public 
works — ^new  officers  to  take  charge  of  &  new 
municipal  enterprise.  The  distinct  character- 
istic of  the  latter  act  is  that  it  provides  for  the 
issue  of  bonds,  i^ot  only  for  establishing,  but 
for  enlarging  or  extending,  waterworks  and 
other  public  works.  When  these  public  works 
are  already  in  existence  under  the  manage- 
ment of  municipal  officers  already  provided, 
there  would  be  far  less,  if  any,  reason  at  all, 
to  require  a  complete  change  of  administra- 
tion upon  their  enlargement  or  extension.  It 
may  be,  as  far  as  these  acts  are  in  pari 
materia,  that  is,  as  far  as  they  both  relate  to 
the  establishment  of  waterworks,  they  must 
be  construed  as  one  act,  and  that  the  later 
act  would  not  justify  the  issue  of  bonds  for 
the  construction  and  operation  of  water- 
works where  none  had  been  in  operation  be- 
fore, in  pursuance  of  an  election  which  did 
not  include  the  choice  of  commissioners  of 
public  works.  But  that  is  not  the  question 
here,  for  the  city  of  Columbia  already  has 
waterworks  in  operation  and  under  the  man- 
agement of  its  municipal  officers,  and,  al- 
though the  site  and  mechanical  construction 
may  be  entirely  new,  there  would  still  be 
nothing  more  than  the  enlargement  or  exten- 
sion of  a  spedflc  public  enterprise  already  in 
existence  and  In  operation.  The  act  of  March 
2,  1896,  has  no  application,  and  the  act  of 
March  0, 1896,  as  amended,  to  which  the  elec- 
tion must  be  referred,  does  not  require  the 
election  of  commissioners  of  public  work& 

9L  It  Is  next  contended  the  bond  issue  will  be 
Illegal  because  "the  city  of  Columbia  and  the 
said  city  council  do  not  intend  to  devote  the 
entire  revenue  of  its  waterworks  as  enlarged, 
extended  and  repaired,  as  contemplated,  sole- 
ly and  exclusively  to  the  maintenance  and 
operation  of  the  same."  The  provision  of 
the  Constitution  on  which  the  petitioner  re- 
lies as  requiring  the  city  of  Columbia  to 
devote  the  entire  revenue  of  Its  waterworks 
to  the  purposes  mentioned  is  so  obviously 
limited  in  its  application  to  the  city  of 
Georgetown  that  it  is  only  necessary  to  quote 
the  amendment  Itself  to  make  the  point  clear: 
"Provided,  that  the  limitation  imposed  by 
this  section  and  by  section  5,  article  4,  of 
this  Constitution,  shall  not  apply  to  bonded 
indebtedness  incurred  by  the  cities  of  Colum- 
bia, Bock  Hill,  Charleston  and  Florence, 
where  the  proceeds  of  said  bonds  are  applied 
solely  for  the  purchase,  establishment,  main- 


tenance or  increase  of  water  works  plants, 
sewerage  system;  and  by  the  city  of  George- 
town, when  the  proceeds  of  said  bonds  are 
applied  solely  for  the  purchase,  establish- 
ment, maintenance  or  increase  of  water 
works  plant  or  sewerage  system,  gas  and 
electric  light  plants,  where  the  entire  reve- 
nue arising  from  the  operation  of  such  plants 
or  systems  shall  be  devoted  solely  and  ex- 
clusively to  the  maintenance  and  operation 
of  the  same,  and  where  the  question  of  incur- 
ring such  indebtedness  is  submitted  to  the 
freeholders  and  qualified  voters  of  such  mu- 
nicipality, as  provided  in  the  Constitution, 
upon  the  question  of  other  bonded  indebted- 
ness." If  the  intention  had  been  to  place 
Georgetown  and  the  other  cities  mentioned 
upon  the  same  footing  as  to  the  conditions 
upon  which  the  municipal  debt  could  be 
increased  beyond  8  per  cent  of  the  value  of 
the  taxable  property,  and  the  purposes  to 
which  the  proceeds  of  the  bonds  and  the 
earnings  of  the  public  works  should  be  ap- 
plied, respect  for  the  intelligence  of  the  f ram- 
ers  of  the  amendment  requires  us  to  think 
they  would  have  merely  placed  the  word 
"Georgetown"  after  "Florence,"  and  omitted 
what  would  have  been  the  useless  repetition 
of  many  words.  The  plain  meaning  is  the 
dty  of  Georgetown  is  allowed  to  exceed  the 
8  per  cent  limit  for  gas  and  electric  light 
plants,  as  well  as  for  waterworks  and  sewer- 
age, while  the  excess  as  to  the  other  cities 
is  restricted  to .  waterworks  and  sewerage; 
and,  on  the  other  hand,  Georgetown  is  re- 
stricted in  the  use  of  the  revenue  arising 
from  these  public  enterprise^  to  their  main- 
tenance and  operation,  while  the  other  cities 
are  not  so  restricted. 

The  petitioner  next  contends  that,  though 
the  amendment  to  the  Constitution  last  above 
quoted  allows  the  city  of  Columbia  to  incur 
a  bonded  debt  exceeding  8  per  cent  of  the 
taxable  property  of  the  city  itself,  the  amend- 
ment did  not  afCect  the  following  provisions 
of  section  5,  art  10,  of  the  Constitution: 
"And  wherever  there  shall  be  several  political 
divisions  or  municipal  corporations  covering 
or  extending  over  the  territory,  or  portions 
thereof,  possessing  a  power  to  levy  a  tax  or 
contract  a  debt,  then  each  of  such  political  di- 
visions or  municipal  corporations  shall  so  ex- 
ercise its  power  to  increase  its  debt  under  the 
foregoing  eight  per  cent  limitation  that  the 
aggregate  debt  over  and  upon  any  territory 
of  this  state  shall  never  exceed  fifteen  per 
centum  of  the  value  of  all  taxable  property 
in  such  territory  as  valued  for  taxation  by 
the  state.  •  ♦  ♦  "  It  is  admitted,  if  this 
limitation  of  15  per  cent  is  unaffected  by  the 
amendment,  the  issue  of  $400,000  of  bonds 
would  be  Illegal,  as  the  aggregate  debt  of  the 
"several  political  divisions  or  municipal  cor- 
porations" covering  the  territory  embraced 
In  the  city  of  Columbia  would  exceed  15 
per  cent  of  the  taxable  property  of  such  ter- 
ritory.   But  for  the  unfortunate  slip  in  male- 
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ing  the  amendment  of  February  8,  1901,  al- 
ready quoted,  apply  to  section  6,  art  4,  which 
relates  to  an  entirely  different  subject,  in- 
stead of  to  section  5,  art  10,  this  question 
could  not  arise,  for  "the  limitation"  removed 
as  to  the  amount  of  the  bonded  debt  of  the 
city  of  Columbia  and  other  cities  mentioned 
would  have  referred  obviously  to  the  15  per 
cent,  limitation,  as  well  as  to  the  8  per  cent 
limitation;  both  being  mentioned  in  that  sec- 
tion. It  must  be  confessed  this  mistake  has 
given  rise  to  doubt  and  confusion.  The 
amendment  by  its  terms,  nevertheless,  re- 
moved the  8  per  cent  limitation  as  to  the 
cities  mentioned,  because  that  limitation  is 
provided  in  section  7,  art  8,  which  Is  ex- 
pressly referred  to  in  the  amendment,  and 
hence  section  5,  art  10,  was  inconsistent 
with  the  amendment,  as  far  as  it  provided 
for  an  8  per  cent  limitation,  and  this  8  per 
cent  limitation  there  repeated  necessarily 
was  also  taken  away.  6ray  v.  City  Council 
of  Florence,  62  S.  a  57,  39  S.  B.  810.  It  is 
true  the  15  per  cent  limitation  might  operate 
without  the  8  per  cent  limitation,  but  the 
terms  of  section  6,  art  10,  under  discussion, 
indicated  these  limitations  were  intended  to 
operate  together,  the  former  to  be  a  re- 
striction on  the  latter;  and  hence  we  think 
the  reasonable  view  is  that  they  fell  together. 
If  the  15  per  cent  limitation  should  be  held 
in  force,  notwithstanding  the  repeal  of  the 
8  per  cent  limitation,  the  result  would  be 
that  one  municipal  corporation  could,  by  con- 
tracting a  bonded  indebtedness  amounting  to 
15  per  cent  of 'its  taxable  property,  exclude 
another  municipal  corporation  or  political  di- 
vision of  the  state  limited  to  the  same  terri- 
tory from  Incurring  any  bonded  indebtedness 
whatever,  however  great  might  be  the  neces- 
sity. To  illustrate:  A  city  coterminous 
with  a  school  district  might  issue  bonds  to 
the  amount  of  15  per  cent  of-  the  taxable 
property  of  the  common  territory,  and  thus 
forever  prevent  the  issue  of  bonds  by  the 
school  district  though  the  necessity  might  be 
ever  so  great  The  repeal  of  the  8  per  cent 
limitation  defeated  the  original  constitutional 
scheme  as  to  the  cities  mentioned  for  the 
limitation  of  municipal  Indebtedness,  of  which 
the  15  per  cent  limitation  was  a  part  Even, 
however,  if  it  be  considered"  the  mistake  in 
the  enactment  of  the  constitutional  amend- 
ment made  this  question  a  knot  which  can- 
not be  untied,  in  cutting  it  we  have  effected 
the  manifest  purx)ose  that  the  amendment 
was  Intended  to  serve. 

The  conclusions  reached  as  to  the  questions 
herein  discussed  make  the  consideration  of 
the  other  questions  presented  unnecessary. 
The  Judgment  of  the  court  denying  the  peti- 
tion has  already  been  filed. 

The  CHIEF  JUSTICE  did  not  participate 
in  .this  opinion  because  of  illness. 
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BROCK  et  al.  t.  ETIRKPATRICK  et  aL 

(Supreme  Court  of  South  Carolina,  Oct  10^ 
1005.    On  Rehearing,  Oct  80,  1905.) 

1.  Appkai.  —  Rbvuw  —  SpEcuLiiTiVE   Excep- 
tion. 

*  After  trial  and  verdict  rendered  In  favor 
of  plaintiff,  an  exception  by  him  to  an  order 
transferring  the  cause  to  the  calendar  for  the 
t^ial  of  legal  issues  is  speculative,  and  will  not 
be  reviewed. 

2.  Same— PiiEADiNo— Dkhubbbb. 

An  exception  to  a  refusal  to  sustain  a  de- 
marrer  to  so  much  of  defendant's  answer  aa  seta 
up  a  certain  defense  cannot  be  sustained,  where 
such  demurrer  had  already  been  sustained  by 
another  judge  on  the  ground  that  the  facts 
stated  in  the  answer  were  insufficient,  reserv- 
ing further  consideration  when  sufficient  facts 
were  stated,  and  no  amendmei^t  had  been  made. 

3.  JUDOMENT  — PeBSONS    CONCLUDED— EXECU- 
TORS AND  Devisees. 

Where  a  judgment  was  obtained  on  a  note 
against  an  executor,  and  was  aclmowledged  by 
him  in  his  accounting  on  his  final  discbarge, 
allowed  as  a  claim  against  the  state,  and  en- 
rolled in  the  probate  court  as  a  judgment,  on 
which  judgment  execution  issued,  it  Is  binding 
on  the  estate, and  the  creditor,  and  is  prima 
facie  evidence  in  a  suit  by  the  creditor  to  sub- 
ject lands  of  devisees  to  the  payment  of  the 
debt  without  production  of  the  note. 

4.  Wills  — Debts  or  Tbstatob— Action  to 
Enfobcb— Laches  . 

Where  testator  died  in  1888,  and  within  the 
year  the  executor  converted  the  personalty  Into 
money,  and  in  1890  an  action  was  commenced 
on  a  note  of  testator  in  the  common  pleas,  and 
judjpaent  obtained  in  1^1,  and  lands  in  poe- 
session  of  devisees  were  levied  On,  but  no  sale 
was  made,  and  proceedings  to  construe  the 
will  and  for  an  accounting  were  begun  in  the 
probate  court  in  1890,'  in  which  proceedini: 
judgment  was  rendered  in  1892,  and  in  1893, 
on  an  allowanoe  of  the  judgment  of  the  court 
of  common  pleas  In  the  probate  court,  execution 
issued  from  such  court  and  was  levied  on  the 
same  land,  and  an  injunction  was  obtained  in 
an  action  conmienced  in  1893  against  the  en- 
forcement of  such  levy,  which  injunction  was 
made  permanent  In  1898,  without  prejudice, 
to  bring  an  action  to  subject  the  lands  devised 
to  the  debt,  an  action  begun  in  1899  held  not 
barred  by  laches. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County ;  J.  E.  McDonald,  Special 
Judge. 

Action  by  L.  A.  and  T.  H.  Brock,  partners, 
against  Hannah  Kirkpatrlck  and  Annie  Tay- 
lor. From  the  Circuit  decree,  plaintifTs  ap- 
peal.   Reversed. 

See  48  S.  E.  72. 

Wm.  N.  Graydon,  for  appellants.'  M.  P. 
DeBruhl  and  Frank  B.  Oary,  for  respondents. 

SHAND,  A.  A.  J.  This  is  an  action  by 
L.  A.  and  T.  H.  Brock,  partners,  against  Han- 
nah Kirkpatrlck  and  Annie  Taylor,  devisees 
of  Jane  Taylor,  deceased,  to  subject  lands  de- 
vised to  them  and  in  their  possession  to  the 
payment  of  a  debt  due  the  plaintiffs  by 
Jane  Taylor  at  the  time  of  her  death.  Jane 
Taylor  gave  to  plaintiffs  on  27th  April,  1888, 
her  promissory  note  for  $109.90,  payable  at 
one  day,  with  annual  Interest  at  10  per  cent. 
The  maker  of  this  nots  died  in  December, 
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1888,  leaying  this  note  wholly  onpald.  Soon 
thereafter  her  will  was  duly  proved,  and 
Richard  T.  Kirkpatrlck  duly  qualified  as 
executor.  She  left  a  personal  estate  of  about 
$1,200,  and  several  tracts  of  land,  all  but 
two  of  which  she  had  previously  conveyed 
to  her  several  children,  these  two  defend- 
ants  excepted,  but  these  deeds  seem  not  to 
have  been  delivered,  and  were  recorded  after 
her  death.  Of  the  two  tracts  not  so  intended . 
to  be  conveyed,  she  directed  one  of  210  acres 
to  be  «old  by  her  executor,  and  divided  the 
other  of  450  acres  into  two  parcels,  one  of 
which,  containing  200  acres,  she  devised  to 
Hannah  Klrkpatrick,  and  the  other,  contain- 
ing 250  acres,  to  Annie  Taylor.  It  is  these 
two  parcels  that  plaintiffs  seek  to  subject 
to  the  payment  of  their  claim  against 
testator.  In  1889,  the  executor  of  Jane  Tay- 
lor's will  made  sale  of  her  personal  effects, 
realizing  therefrom  1940.50,  collected  $211.75 
on  debts  due  testator,  and  purchased  him- 
self at  public  outcry  the  210-acre  tract  for 
$300.  Of  the  personalty  sold  for  $940.50 
the  legatees  purchased  to  the  amount  of 
$743.91;  Hannah  Kirkpatrick's  purchases 
aggregating  $166.97,  and  Annie  Taylor's 
$83.29.  These  amounts  were  never  paid  by 
the  devisees,  but  were  charged  against  their 
interests.  Soon  after  the  purchase  of  the 
land  by  the  executor  he  resold  it  for  $1,200, 
of  which  $800  was  in  notes  secured  by  a 
mortgage  of  the  premises.  The  executor  sub- 
sequently, about  1890,  sold  these  notes  and 
mortgage  to  the  plaintiffs,  who  paid  him 
therefor,  and  thereafter  recovered  Judgment 
of  foreclosui-e  on  the  mortgage.  A  statement 
made  by  the  probate  Judge  in  1895  indicates 
that  the  debts  due  by  testator  at  the  time 
of  her  death  amounted  to  less  than  $925, 
and  the  subsequent  expenses  of  administra- 
tion, not  including  commissions,  to  $221.65. 
In  this  statement  the  executor  was  charged 
with  $1,200  for  the  tract  of  land  sold  by  him. 
In  August,  1890,  Mary  Hughes  and  others, 
legatees  and  devisees  of  Jane  Taylor,  com- 
menced a  proceeding  in  the  court  of  probate 
against  the  executor  and  other  beneficiaries 
under  the  will  of  testatrix  for  the  settle- 
ment of  the  estate.  Creditors  were  not  made 
parties.  This  case  came  to  this  court  at  the 
April  term  of  1892.  '  See  37  S.  C.  161,  15  S. 
B-  912.  On  December  3,  1890,  the  plaintiffs 
brought  their  action  against  R.  T.  Klrkpat- 
rick as  executor  of  Jane  Taylor,  on  the  note 
for  $109.90  given  by  her  to  plaintiffs  on  27th 
April,  1888.  Judgment  by  default  was  en- 
tered 6th  February,  1891,  for  $125.56,  and 
costs.  Execution  was  issued  same  day,  and 
was  levied  5th  November,  1891,  on  the  200 
acres  devised  to  Hannah  Klrkpatrick  as  the 
lands  of  Jane  Taylor,  deceased.  No  sale 
was  made  under  this  levy.  A  like  levy  was 
again  made  on  this  same  land  on  16th  Sep- 
tember, 1893.  Thereupon  Hannah  Klrk- 
patrick commenced  her  action  against  L.  A. 
anil  T.  H.  Brock  and  the  sheriff  to  enjoin  a 
sale  under  this  levy,  alleging,  among  other 
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things,  her  exclusive  possession  of  this  land 
■ince  her  mother's  death,  the  possession  by 
the  testatrix  at  her  death  of  other  property 
safllcient  to  pay  all  of  her  debts,  and  the 
pendency  of  the  case  of  Hughes  v.  Klrkpat- 
rick. Mr.  Justice  McGowan  granted  a  tern- 
poi^ary  injunction  on  23d  September,  1893, 
which  was  continued  by  Judge  Wallace  on 
11th  October,  and  made  perpetual  by  Judge 
EHugh  by  an  order  which  bears  no  date,  as 
printed  in  the  "case"  for  appeal;  but  Judge 
McDonald  says  this  order  was  made  in  Octo- 
ber, 1898.  This  last  order,  liowever,  was 
made  "without  prejudice  to  any  rights  which 
defendants  have  to  bring  an  action  for  the 
purpose  of  subjecting  plaintiff's  said  land 
to  the  payment  of  the  said  debt  evidenced 
by  said  Judgment"  Meantime,  on  28th  Feb- 
ruary, 1893,  the  probate  Judge,  In  the  case 
of  Hughes  V.  Klrkpatrick,  had  declared  that 
the  executor  was  Insolvent,  and  directed  him 
to  turn  over  all  the  uncollected  assets  of  the 
estate,  and  that  all  persons  Indebted  should 
pay  their  debts  into  the  probate  court  And 
on  20th  February,  1895,  on  petition  by  the 
executor  for  a  discharge,  the  probate  court 
fixed  21st  March  as  the  day  for  a  hearing, 
and  notice  was  duly  •  published.  The  act 
(Code  Civ.  Proc.  §  41)  requires  a  publication 
of  this  notice  to  be  for  "at  least  one  month." 
This  means  a  calendar  month,  and  therefore 
from  21st  February  to  21st  March  is  "one 
month,"  within  the  meaning  of  the  statute. 
Williamson  v.  Farrow,  1  Bailey,  615,  21  Am. 
Dec.  492;  Sheets  v.  Selden's  Lessee,  2  Wall. 
189,  17  L.  Ed.  822;  Story  Prom.  Notes,  §  213. 
On  the  day  appointed  the  executor,  with  bis 
attorney,  appeared.  The  Judge  of  probate 
took  up  the  matter,  recited  the  proceedings 
and  adjudications  in  the  case  of  Hughes 
V.  Klrkpatrick,  and  made  a  statement  of 
receipts  and  disbursements  by  the  executor, 
adding  interest  charges  and  deducting  com- 
missions, and  making  statement  of  the 
claims  outstanding  against  th^  estate,  in- 
cluding "Judgment  of  L.  A.  and  T.  H.  Brock, 
$141.81,  interest  on  $126.56  from  February 
6.  1891.  $35.80--$177.61." 

The  probate  Judge  on  6th  April,  1895,  made 
a  certified  transcript  of  the  claims  allowed 
by  him  in  the  proceedings  before  him  on  21st 
March,  filed  the  same  on  the  docket  of  Judg- 
ments In  his  office  and  a  transcript  in  the 
office  bf  the  clerk  of  the  court  of  common 
pleas  for  AbberiUe  county,  and  on  the  same 
day  Issued  his  execution  for  these  several 
amounts.  Code  Civ.  Proc.  |  60.  One  week 
thereafter  a  return  of  nulla  bona  was  made 
by  the  sheriff  on  this  execution.  No  re- 
turn of  nulla  bona  was  ever  made  on  the 
former  execution  issued  from  the  court  of 
common  pleas.  Four  years  afterwards, 'on 
2l8t  April,  1899,  the  plaintiffs  commenced 
this  action  against  Hannah  Klrkpatrick  and 
Annie  Taylor  to  subject  to  the  payment  of 
plaintiff's  debt  the  two  parcels  of  land  de- 
Tlsed  to  the  defendants.  They  alleged  the 
Judgment  recovered  by  them  in  the  court  of 
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probate  on  a  debt  of  the  testator,  upon  which 
they  had  previously  recovered  a  Judgment 
in  the  court  of  common  pleas,  the  issue  of  ex- 
ecution by  the  probate  court  and  the  re- 
turn of  nulla  bona  thereon,  the  death  of  Jane 
Taylor,  the  qualification  of  her  executor,  the 
devise  to  defendants,  their  possession  of  the 
land,  and  that  the  plaintilTs  had  made  every 
effort,  but  without  success,  to  recover  from 
the  executor.  The  complaint  Invited  other 
creditors  to  join  with  plaintiffs  in  this  action. 
To  this  complaint  the  defendants  answered, 
and  at  the  hearing  moved  to  dismiss  the  com- 
plaint on  the  ground  that  it  failed  to  state 
facta  sufficient  to  constitute  a  cause  of  ac- 
tion. Plaintiffs  also  demurred  to  certain  of 
the  defences  set  up  by  the  answer.  These 
pleadings  are  fully  printed  in  60  S.  C,  at 
pages  322,  328,  38  S.  E.  779,  85  Am.  St  Rep. 
847.  The  case  was  heard  by  Judge  Gage  on 
these  demurrers.  EUs  decree  and  the  judg- 
ment of  this  court  on  appeal  settled  these 
points:  (1)  That  the  complaint  alleged,  not 
only  the  judgment,  but  also,  sufficiently,  the 
note  which  had  been  sued  to  judgment,  so 
that  defendants  could  plead  any  defense 
to  which  the  note  was  subject;  (2)  that  it 
was  not  an  action  on  a  judgment,  and  there- 
fore leave  to  sue  was  not  necessary;  (3) 
that  plaintiffs  had  the  right  to  have  their 
debt  paid  out  of  any  assets  of  testatrix  with- 
out regard  to  a  consequent  derangement  of 
testatrix's  intended  distribution;  (4)  that 
plaintiffs  had  the  right  to  seek  a  recovery 
on  their  claim,  either  under  action  against 
the  executor  individually  or  against  these 
defendants  a«  devisees;  (5)  that  the  statute 
of  limitations  did  not  begin  to  run  in  favor 
of  defendants  under  this  action  until  a 
return  of  nulla  bona  on  an  execution  issued 
to  enforce  the  judgment  obtained  against  the 
executor  of  the  testatrix,  and  that  the  lands 
of  testatrix  in  the  possession  of  these  de- 
fendants w^re  not  leviable  under  this  execu* 
tion.  The  question  of  homestead  raised  by 
the  answer  was  left  open,  asd  seems  not  to 
have  been  again  urged. 

The  case  next  came  up  before  Judge  Town- 
send,  under  order  submitting  the  issue  of 
title  to  a  jury  for  trial,  and  on  appeal  to 
this  court  it  was  again  held  that  the  statute 
of  limitations  commenced  to  run  in  favor  of 
defendants  only  from  a  return  of  nulla  bona 
on  execution  issued  to  enforce  the  judgment 
alleged  to  have  been  entered  against  the  ex- 
ecutor. It  was  also  held  that  there  was  no  is- 
sue of  title  involved  requiring  a  trial  by  jury 
as  matter  of  right;  the  action  being  purely 
equitable.  See  G9  S.  C.  231,  48  S.  E.  72. 
The  case  was  returned  to  the  circuit  court, 
where  testimony  was  taken  before  the  mas- 
ter under  an  order  of  reference  to  hear  and 
decide  all  equitable  issues.  The  several 
judgments  and  proceedings  above  stated 
were  introduced  in  evidence,  and  there  was 
some  oral  testimony,  but  the  original  note  of 
Jane  Taylor  was  not  produced  nor  loss  of  it 


proved.  L.  W.  Perrln,  Esq.,  the  master,  re- 
ported: (1)  That  the  probate  court  had  ju- 
risdiction to  render  the  judgment  of  6th 
April,  1895,  in  favor  of  U  A.  and  T.  H. 
Brock  against  R.  T.  Kirkpatrick,  as  execu- 
tor; (2)  that,  the  note  not  having  been  pro- 
duced, no  valid  debt  against  the  testatrix 
had  been  established,  the  judgments  against 
the  executor  not  being  evidence  of  such  in- 
debtedness as  against  the  devisees;  (3)  that 
plaintiffs  had  not  lost  their  rights  in  this 
action  by  reason  of  their  lache&  The  cor- 
rectness of  these  findings  and  of  the  reasons 
of  the  master  therefor  was  questioned  by  nu- 
merous exceptions  taken  by  both  plaintiffs 
and  defendants.  Upon  these  exceptions  the 
case  was  heard  at  the  regular  term  of  court 
for  Abbeville  county,  in  October,  1904;  Hon. 
J.  E.  McDonald,  special  judge,  presiding.  In 
a  very  carefully  prepared  decree,  and  with  a 
full  consideration  of  authorities.  Judge  Mc- 
Donald overruled  the  master's  first  ruling, 
sustained  the  second,  and  overruled  the  third, 
thus  decreeing  that  there  wias  no  valid  judg- 
ment by  the  probate  court  on  6th  April,  1895, 
that  the  debt  was  not  proved,  and  that  plain- 
tiffs, by  laches,  had  lost  their  right  of  action. 
He  therefore  gave  jud^^ment  dismissing  the 
complaint  Prom  this  judgment  the  plain- 
tiffs have  appealed  to  this  court  We  agree 
with  Judge  McDonald  "that  all  of  the  is- 
sues raised  by  the  pleadings,  which  were  not 
necessarily  and  specifically  passed  upon  by 
the  Supreme  Court  on  the  two  appeals  here- 
in," were  still  open  for  adjudication  by  him. 

1.  The  first  exception  by  plaintiffs  is  to 
an  order  of  Judge  Elugh  ordering  the  case 
transferred  to  calendar  1  for  the  purpose  of 
trying  the  plea  of  adverse  possession  set  up 
in  the  answer  of  defendants.  As  this  trial 
has  been  had,  and  a  verdict  rendered  in  favor 
of  plaintiffs,  it  is  now,  at  plaintiffs*  instance, 
a  speculative  question,  and,  besides,  comes 
too  late  after  the  hearing  on  the  former  ap- 
peal. See  Brock  ▼.  Eirkpatrick,  69  S.  C.  231, 
235,  48  S.  E.  72. 

2.  The  exception  as  to  Judge  Klugh's  re- 
fusal to  sustain  plaintiffs'  demurrer  to  so 
much  of  defendants'  answer  as  set  up  the 
right  of  homestead  cannot  be  sustained,  for 
the  reason  that  such  demurrer  had  he&i  al- 
ready sustained  by  Judge  Gage  to  the  claim, 
on  the  grounds  that  the  facts  as  stated  in 
the  answer  were  not  sufficient,  reserving  fur- 
ther consideration  when  sufficient  facts  were 
stated.  No  amendment  to  this  defense  has 
ever  been  made. 

The  first  exception  to  Judge  McDonald's  de- 
cree complains  that  the  circuit  judge  erred  in 
saying  that  the  Hughes  C&se  was  begun  in 
the  court  of  common  pleas,  whereas  it  was 
in  the  court  of  probate.  This  was  an  inad- 
vertent misstatement,  which  in  no  way  af- 
fects the  judgment  The  remaining  34  ex- 
ceptions will  all  be  disposed  of  in  the  further 
consideration  of  this  appeal. 

3.  It  has  been  already  adjudicated  In  thia 
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case  that  plaintiffs'  rlglit  of  action  against 
the  devisees  arose  on  retnm  of  nnila  twna.  A 
retnm  of  nnlla  bona  that  would  authorize 
action  can  be  made  only  on  execution  issued 
to  enforce  a  valid  Judgment  in  favor  of  plain- 
tiffs. It  is  conceded  that  the  only  return 
of  nulla  bona  was  made  on  execution  from 
the  probate  court  Where  tliat  court  has 
rendered  a  valid  Judgment,  and  it  has  been 
duly  transcribed  and  entered  in  his  court  and 
in  the  court  of  common  pleas  of  the  county — 
all  of  which  was  done  in  this  case — an  execu- 
tion may  be  issued  by  the  probate  judge,  di- 
rected to  the  sheriff,  to  enforce  the  judgment 
Code  Civ.  Proc.  |  69.  So  that  the  existence 
of  a  valid  return  in  this  case  depends  upon 
the  validity  of  the  ivobate  court  judgment 
That  judgment  does  not  purport  to  have 
been  rendered  in  the  case  of  Hughes  ▼.  Kii^* 
Patrick,  as  appellants  contend,  but  in  an  ex 
parte  proceeding  for  settlement  and  discharge 
instituted  by  the  executor,  at  the  hearing  of 
which  no  one  was  present  except  himself  and 
his  attorney.  It  Is  true  that  the  probate 
judge  states  the  case  of  kughes  v.  Elrkpat- 
rick,  but  only  as  a  recital  of  the  principles 
established  in  that  case,  and  as  his  guide  in 
making  this  final  settlement  It  has  been 
held  by  this  court  that  a  creditor  cannot 
bring  action  in  the  court  of  probate  for  the 
mere  recovery  of  his  debt  Haley  v.  Thames, 
90  S.  C.  270,  9  S.  E.  110.  Also,  that  a  claim 
presented  and  allowed  in  a  proceeding  in  the 
court  of  probate  to  sell  land  in  aid  of  assets, 
which  necessarily  involves  the  ascertainment 
of  personal  assets  and  liabilities,  the  admin- 
istrators and  heirs  being  parties  by  summons 
served,  and  creditors  being  called  in,  is  a 
binding  judgment  Dyson  v.  Jones,  65S.  C 
808,  43  S.  B.  667.  Does  the  same  principle  ap- 
ply to  the  determination  by  the  probate  court 
in  this  case  that  the  estate  of  Jane  Taylor 
was  indebted  to  these  plaintiffs  for  the 
amount  stated  in  the  ex  parte  proceeding  on 
21st  March,  1896?  We  think  it  does,  so  far  as 
plaintiff^  and  executor  are  concerned.  By 
law  the  executor  is  required  to  call  upon  all 
creditors  to  present  their  claims  against  the 
estate  for  settlement.  Whether  he  did  so  or 
not  and  whether  these  plaintiffs  presented  to 
him  their  note  or  a  copy  of  it  duly  verified 
within  the  year,  does  not  appear.  But  it  was 
afterwards  presented  by  summons  and  com- 
plaint against  the  executor,  and  judgment 
rendered  thereon  in  the  court  of  common 
pleas.  Thereafter  the  executor  and  plalntifFs 
were  estopped  from  disputing  the  debt  or  the 
amount  of  It  as  ascertained  by  that  judgment 
When,  therefore,  the  executor  applied  for  his 
discharge,  he  was  bound  to  render  an  ac- 
count, and  on  such- accounting  to  include  this 
judgment  as  a  liability  of  the  estate,  estab- 
lished by  the  judgment  of  the  court  of  com- 
mon pleas — a  claim,  the  amount  of  which 
these  plaintiffs  were  estopped  from  disputing. 
In  passing  upon  the  account  so  admitted  it 
was  the  duty  of  the  probate  court,  under  its 
constitutional  "jurisdiction  in   all  matters 


testamentary  and  of  administratioxi,''  to  al- 
low it  as  a  valid  indebtedness,  and  to  so 
adjudicate,  and  this  was  done.  Such  adjudi- 
cation in  this  case  was  not  invalid  for  in- 
sufflciency  of  form  and  statement  Bankhfead 
V.  Good,  66  &  a  893,  34  S.  S3.  689.  This 
statement  of  indebtedness,  however,  was  of 
no  effect  as  against  the  devisees  of  Jane  Tay- 
lor, who  were  not  parties  to  the  proceeding. 
But  it  was  an  ascertainment  and  allowance 
of  a  debt  against  the  executor,  and  through 
him  against  the  estate  which  he  represented, 
because  an  adjudication  that  the  estate  of 
testatrix  was  indebted  to  plaintiffs  on  the 
debt  presented  by  him  to  the  extent  that 
they  made  claim  thereon,  and  the  benefit  of 
which  they  could  therefore  assert  and  en- 
force. 

We  find  no  decision  in  the  courts  of  this 
state  which  has  precisely  ruled  upon  this 
question,  and  .in  its  consideration  we  have 
limited  ourselves  to  the  facts  of  this  case — 
a  claim  due  by  testatrix  in  her  lifetime,  es- 
tablished against  her  estate  by  judgment 
duly  obtained  against  her  executor,  pre- 
sented by  the  executor  to  the  probate  judge 
on  statement  made  by  executor  of  assets  and 
liabilities  on  his  ex  parte  application  for 
final  discharge,  and  the  allowance  by  the 
probate  judge  in  specific  amount  of  judg- 
ment as  a  debt  due  by  the  estate,  followed 
by  formal  judgment  of  the  probate  court 
in  favor  of  plaintiffs  and  execution  thereon. 
We  do  not  consider  the  claim  of  any  other 
creditor,  because  no  other  creditor  has  prop- 
erly made  himself  a  party  to  this  action. 
The  duties  of  an  executor  are  to  collect  per- 
sonal assets,  pay  debts  and  their  legacies. 
He  is  required  to  publish  a  notice  to  credit- 
ors to  present  their  claims  to  him  duly  veri- 
fied. The  probate  court  has  "jurisdiction  in 
all  matters  testamentary  and  of  administra- 
tion." The  executor  is  authorized  to  apply 
to  the  probate  court  for  a  final  discharge, 
but  must  then  account  for  all  his  receipts 
and  disbursements,  and,  if  legatees  are  to 
be  affected,  must  make  a  statement  of  all 
outstanding  debts  which  have  been  presented 
to  him  and  unpaid.  The  judge  of  the  pro- 
bate court  must  pass  upon  the  correctness  of 
every  item  of  this  return.  And,  as  against 
debts  due  by  his  testatrix  in  her  lifetime,  the 
executoir  represents  the  estate  and  occupies 
an  adversary  position  towards  the  creditors. 
And  the  claim  in  this  case  against  the  de- 
ceased having  been  already  reduced  to  judg- 
ment at  the  instance  of  the  plaintiffs  and  by 
the  default  of  the  executor,  and  such  Judg- 
ment then  allowed  as  a  debt  due  by  the  es- 
tate, and  enrolled  as  a  Judgment  It  became  a 
Judgment  of  the  probate  court  against  the 
personal  estate  of  testatrix,  of  which  the 
plaintiffs,  who  presented  the  claim,  could 
avail  themselves,  the  sufficiency  of  which  in 
amount  they  were  estopped  from  denying. 
O'Brien  v.  Heeney,  2  Edw.  Oh.  245.  To  the 
facts  of  this  case  the  principle  decided  in 
Dyson  y.  Jones,  65  S.  C.  308,  48  8.  B.  667, 
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should  be  extended.  This  ruling  Is  in  ac- 
cordance with  the  decision  made  in  some 
other  courts,  where  the  constitutional  and 
statutory  proylsions  are  substantially  the 
same  as  those  of  this  state.  Carter  v. 
Bugles,  35  Ark.  205;  Tate  v.  Norton,  94 
n.  S.  746,  24  L.  Ed.  222;  Mason  ▼.  Bair,  33 
111.  206;  Mitchell  ▼.  Mayo,  16  111.  84;  Ford 
T.  Newcomer,  14  La.  Ann.  707;  Johnson 
r.  Waters,  111  U.  S.  671,  4  Sup.  Ct  619,  28 
U  Ed.  547;  Thayer  v.  Clark.  48  Barb.  245; 
Lewis  V.  Welch,  47  Minn.  197,  48  N.  W. 
608,  49  N.  W.  665;  Bennett  t.  Camp,  64  Vt 
36;  Freem.  Judg.  S  319a,  and  note  8;  2 
Black,  Judg.  §§  641,  644. 

We  think  there  Is  error,  also,  in  the  cir- 
cuit decree  as  to  the  sufficiency  o^  the  evi- 
dence offered  to  establish  the  existence  of 
the  debt  against  the  testatrix.  We  agree 
with  the  circuit  Judge  that  "the  alleged  judg- 
ment against  the  executor  certainly  has  no 
force  or  effect  so  far  as  the  defendants  are 
concerned,  because  they  were  neither  par- 
ties nor  privies  to  it"  This  is  substantially 
the  ruling  of  the  court  in  Wilson  t.  Kelly,  19 
S.  0.  166,  167,  and  Brock  v.  Klrkpatrick,  60 
S.  C.  351,  38  S.  B.  779,  85  Am.  St.  Rep.  847. 
To  make  the  devised  estate  answerable  for 
the  debt  of  the  devisor,  there  must  be  evi- 
dence offered  to  show  that  the  devisor  was 
Indebted.  If  such  indebtedness  is  shown  by 
bond  or  note,  the  bond  or  note  is  prima  facie 
evidence  of  the  indebtedness.  If  Judgment 
has  been  obtained  against  the  executor  on 
the  bond  or  note,  such  Judgment  establishes 
the  debt  against  the  personal  estate  of  the 
deceased  debtor,  and  also  against  lands  not 
taken  possession  of  by  the  devisees,  but  is 
not  binding  upon  the  devisees,  nor  upon  the 
devised  lands  In  their  exclusive  possession. 
Nevertheless,  such  Judgment  is  prima  facie 
evidence  of  indebtedness  by  the  devisor^ 
and,  if  there  be  no  evidence  to  the  contrary, 
it  is  conclusive.  "Between  the  real  and  per- 
sonal representative  of  a  deceased  person 
there  is  no  privity.  Hence  a  Judgment 
against  an  administrator  or  executor  is  never 
conclusive  against  the  heirs  or  devisees, 
and  a  Judgment  for  or  against  an  heir  or  dev- 
isee has  no  effect  upon  an  administrator  or 
executor.  *  •  •  But  a  Judgment  against 
the  personal  representative  is  prima  facie 
evidence  against  tlie  realty.**  Freeman  on 
Judgments,  S  163.  "The  relationship  of 
privity  does  not  exist  at  common  law  be- 
tween administrator  or  executor  and  heirs 
or  devisee,  though  it  is  held  that  judgment 
against  the  executor  is  prima  facie  evidence 
of  the  testator's  liability  in  a  scire  facias 
against*  the  heirs  to  subject  the  lands  in  the 
hands  of  the  heir.''  Bigelow,  Bstoppel,  78. 
As  "the  proceeding  against  the  executor  is 
In  substance  the  foundation  ot  the  proceed- 
ing against  the  heir  or  devisee,  the  argument 
for  considering  it  as  prima  facie  evidence 
may  be  irresistible ;  but  I  cannot  consider  it 
as  an   estoppei."    Chief   Justice   Marshall, 


in  Gamett  r.  Macon,  6  Call.  808^  10  Fed 
Cas.  p.  23,  first  column. 

We  have  carefully  examined  all  of  tiie 
authorities  cited  by  the  circuit  Judge  to 
sustain  his  decree,  and  by  respcmdents'  attor- 
neys, but  none  of  them  go  farther  than  to 
hold  that  the  Judgment  against  the  executor 
does  not  bind  the  heirs  or  prevent  an  inquiry 
into 'their  original  indebtedness.  In  Wilson 
V.  Kelly,  19  S.  C.  160,  167,  the  court  says: 
"The  Judgment  is  at  most  only  [»ima  facie 
evidence  of  the  validity  of  the  claim,  which 
is  liable  to  be  overcome  by  other  evidence." 
Our  Judgment,  therefore,  is  that  the*Judgment 
of  plaintiffs  against  the  executor  should  have 
been  received  as  prima  fade  evidence  of 
the  Indebtedness  by  testatrix. 

4.  The  only  remaining  point  raised  by  the 
exceptions  relates  to  defendants'  plea  of 
laches,  which  was  sustained  by  the  circuit 
decree.  The  Judge  below  and  the  attorneys 
for  respondents  in  their  argument  in  this 
court  concede  that  plaintiffs  have  shown  no 
laches  in  prosecuting  their  claim  against  these 
defendants  as  devisees.  Therefore  the  pre- 
cise questi<m  before  us  is  whether  the  plain- 
tiffs have  lost  their  right  of  action  against 
the  devisees  by  their  laches  in  seeking  to 
recover  their  claim  from  the  executor.  It 
has  been  held  in  this  case,  in  00  S.  C.  822, 
330,  38  S.  E.  779,  that  the  plaintiffs  had  the 
right  to  pursue  either  executor  or  devisees* 
but  tbis  does  not  dispose  of  the  question  now 
under  consideration.  In  Smith  v.  Collins, 
Bailey,  Eq.  74,  76,  Judge  Johnson  says:  'The 
right  of  a  creditor  to  pursue  the  estate 
of  his  deceased  debtor  in  tiie  hands  of 
legatees  or  distributees  is  unqnestl<Hiable. 
•  ♦  ♦  But  in  giving  effect  to  this  right, 
however  Just  it  might  be  in  the  abstract 
the  court  is  bound  to  take  care  that  it  is 
not  abused,  nor  Buffered  to  operate  injurious- 
ly to  others,  and  that  the  creditor  has  him- 
self done  all  that  reciprocal  Justice  requires 
of  him."  In  that  case  the  debt  was  con- 
tracted in  1794,  debtor  died  in  1801,  estate 
distributed  in  1805,  without  notice  of  this 
Indebtedness,  suit  commenced  in  1811,  when 
executor  was  Insolvoit,  and  revived  in  1822, 
and  this  action  commenced  against  i^patees 
in  1824.  The  court  presumed  a  release  of 
the  legatees  from  the  obligation  to  contribute. 
And  in  Goodhue  v.  Barnwell,  Bice,  Bq.  198. 
240,  Chancellor  Dunkin  says:  "Certainly  the 
personal  estate  is  the  primary  fund  for  the 
payment  of  d^ts,  and,  if  a  creditor  stands 
by  and  suffers  the  personal  estate  to  be 
squandered,  he  will  not  be  afterwards  per- 
mitted to  look  to  the  heirs  for  the  payment 
of  his  demand."  This  is  quoted  with  ap- 
proval in  Bird  v.  Houze,  Speer,  Bq.  254. 
Chief  Justice  Simpson  says,  in  McGee  v. 
Hall,  26  S.  C.  179,  186,  1  a  B.  711:  "Laches 
may  be  regarded  as  an  equitable  statute  or 
limitations,  and  is  applied  to  equity  cases 
in  analogy  to  legal  statutes  applied  to  casps 
at  law.  And  generally,  when  a  party  would 
not  be  barred  at  law»  he  would  not  be  barred 
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In  equity.**  In  Babb  ▼.  Sullivan,  48  8.  a 
436,  441,  21  S.  E.  277,  Judge  Benet  giyeB  the 
following  definition  of  laches:  ''Delay  is  not 
the  sole  factor  that  constitutes  laches.  If 
It  were  so,  some  period  fixed  by  statute  or 
by  common  law  of  the  courts  would  afford 
a  safe  and  unvarying  rul&  Laches  connotes, 
not  only  undue  lapse  of  time,  but  also  negli- 
gence and  opportunity  to  have  acted  sooner; 
and  all  three  factors  must  be  satisfactorily 
shown  before  the  bar  in  equity  is  complete. 
Other  factors  of  lesser  importance  sometimes 
demand  consideration,  such  as  the  nature  of 
the  property  involved,  or  the  subject-matter 
of  the  suit,  or  the  like.  As  a  definition  of 
laches,  however,  it  is  sufficiently  correct  to 
say  that  it  is  the  neglecting  or  omitting  to 
do  what  in  law  should  have  been  done,  and 
this  for  an  unreasonable  and  unexplained 
length  of  time,  and  in  circumstances  which 
afforded  opportunity  for  diligence."  This 
definition  was  approved  in  Wagner  v.  San- 
ders, 62  S.  C.  73,  89,  39  S.  E.  950,  in  opinion 
delivered  by  Mr.  Justice  Gary.  In  the  ai^i- 
cation  of  these  principles  the  court  sustained 
the  plea  of  laches  against  a  claim  19  years 
past  due  with  the  same  lapse  of  time  since 
the  death  of  the  debtor,  and  where  the 
creditor,  after  the  alleged  indebtedness,  per- 
mitted slaves  of  the  debtor  to  be  turned  over 
to  her  husband;  no  effort  being  made  in  all 
these  years  to  collect  this  claim.  Goodhue 
T.  Barnwell,  Rice,  Bq.  240.  In  Bird  v.  Houze, 
Speer,  Eq.  250,  intestate  died  in  1828,  and 
his  heirs  took  possession  of  his  lands.  On 
31st  December,  1830,  the  creditor  presented 
to  the  administrator  for  payment  a  note  of 
Intestate  past  due  since  5th  January,  1826. 
In  October,  1832,  the  ordinary  declined  to 
allow  the  note,  "as  it  was  out  of  date,"  where- 
upon the  creditor  sued  the  administrator  in 
summary  process,  and  obtained  Judgment  by 
default  in  December  of  same  year.  Nothing 
more  was  done  until  1841,  when  the  Judg- 
ment was  revived  against  the  administrator, 
execution  lodged  March,  1842,  lands  of  in- 
testate levied  on  and  bid  in  by  creditor  for 
$5  In  April.  Under  bill  for  partition  betwe^i 
the  heirs  this  sale  was  set  aside,  and  tli» 
creditor  was  held  to  have  lost  all  rights 
against  the  heirs.  Laches  was  likewise  Im* 
puted  to  a  creditor  where  Intestate  died  In 
1864,  distribution  was  made  in  18654  leaving 
a  large  quantity  of  personalty  in  the  hands 
of  the  administrator  to  pay  debts,  suit  was 
brought  by  creditor  against  administrator  in. 
1860,  and  Judgment  by  defanlt  then  entered 
and  execution  issued,  upon  which  a  return  of 
nulla  bona  was  made  in  1868»  when  bill  was 
filed  to  reach  lands  of  Intestate  in  the  posses- 
sion of  his  heira  Both  of  the  administrators 
had  died  insolvent,  one  In  1866  and  the  oth&e 
in  1868.  Mobley  v.  Gureton,  2  S.  0.  140. 
So,  too,  where  no  effort  was  made  to  collect 
the  claim  and,  indeed,  no  claim  made  for 
nearly  17  years  after  the  death  of  the  debtor. 
Gregory  v.  Bhoden,  24  S.  O.  90.  So,  too,  the 
doctrine  of  laches  applied  in  refusing  relief 


under  a  moti(Hi  to  amend  a  Judgment  after  an 
unexplained  delay  of  about  10  years  (Babb 
V.  Sullivan,  43  S.  0.  436,  21  a  E.  277),  and 
under  action  of  account  against  the  repre- 
sentatives of  a  surviving  partner  after  23 
years,  without  reason  for  delay  and  the  in- 
terests of  other  parties  having  intervened. 
Wagner  v.  Sanders,  62  S.  O.  73,  39  S.  E.  950. 
On  the  other  hand,  there  was  held  to  be 
no  laches  where  debtor  died  in  1865,  notes 
made  by  him  purchased  In  1875,  which  were 
sued  to  Judgment  against  the  executor  In 
1881,  and  presented  as  a  claim  in  proceeding 
to  sell  land  in  aid  of  assets  instituted  by  the 
executor  in  1883,  even  though  in  IS80  the 
land  had  been  mortgaged  by  one  of  the  heirs. 
Shaw  V.  Barksdale,  25  S.  G.  207.  We  have 
not  considered  cases  of  specific  performance, 
as  they  are  governed  by  principles  peculiar 
to  themselves. 

Under  the  principles  above  announced  and 
deducible  from  the  rulings  made  on  the  facta 
of  the  several  cases  cited«  we  do  not  think  the 
plaintiffs  in  this  case  are  barred  by  laches, 
and  we  so  hold.  Testatrix  died  15th  Decem- 
ber, 1888,  less  than  eight  months  after  she 
had  given  her  one  day  note  to  plaintiffs.  All 
of  the  property  of  testatrix  which  could  be 
reached  by  execution  against  the  executor 
(other  than  the  lands  devised  to  these  de- 
fendants) was  converted  into  money  before 
the  year  expired,  during  which  action  on  this 
note  could  not  be  brought  Within  less  than 
12  months  after  that  year  expired,  to  wit, 
on  3d  December,  1890,  action  was  commenced, 
under  which  Judgment  by  default  was  en- 
tered against  the  executor  on  6th  February, 
1891,  and  execution  issued  same  day.  Nine 
months  afterwards  this  execution  was  levied 
on  the  lands  devised  to  Hannah  Klrkpatrlck. 
No  sale  was  made  or  attempted  to  be  made 
under  this  levy.  No  reason  is  given  for  this 
nonaction,  but  at  that  time  there  was  pend-. 
ing,  and  had  been  pending  in  the  probate 
court  since  August,  1890,  a  proceeding  to 
which  creditors  were  not  parties,  but  which 
involved  a  construction  of  the  will,  a  claim 
of  $500  presented  by  Annie  Taylor  for 
services  rendered  testatrix,  the  amount 
chargeable  against  the  executor  for  the  land 
purchased  by  him,  the  value  of  the  tracts  of 
land  conveyed  to  the  children  by  the  deeds, 
made  but  not  delivered,  which  were  treated 
as  advancements,  on  accounting  by  the  ex- 
ecutor and  the  payment  Into  court  of  the 
amounts  due  the  several  legatees.  These 
matters  were  considered  by  the  probate  Judge 
in  May,  1891,  heard  by  the  circuit  court  the 
following  month,  and  on  appeal  to  this  court 
was  heard  April  term,  1$92,  and  decided  by 
opinion  filed  September  20,  1892.  See  37  S. 
0.  161,  15  S.  E.  912.  In  that  same  case,  on 
28th  February,  1893,  the  probate  Judge  filed 
an  order,  wherein  he  recited  that  it  had  "been 
made  to  appear  that  the  executor  Is  insolvent 
and  not  able  to  pay  in  the  funds  belonging  to 
the  said  estate  which  is  in  his  hands,"  and 
directed  all  persons  indebted  to  said  estate 


598 


52  SOUTHEASTERN  REPORTER. 


(Ga. 


to  pay  all  "said  debts  Into  this  court"  On 
September  10,  1S93,  a  second  levy  was  made 
under  the  execution  of  L.  A.  and  T.  H.  Brock 
against  Eirkpatrlck,  executor,  on  the  same 
tract  that  had  been  levied  in  November,  1891. 

We  find  no  blamable  delay  on  the  part  of 
plaintiffs  in  awaiting  for  nearly  two  years 
the  result  of  the  case  of  Hughes  against 
Eirkpatrick,  which,  if  the  executor  was  sol- 
vent and  honest,  would  require  the  payment 
of  their  claim  before  distribution  was  made. 
And  we  see  in  the  case  no  evidence  to  show 
that  the  defendants  here  have  been  put  in 
any  worse  position  by  plaintiffs'  failure  to 
proceed  personally  against  the  executor,  de- 
clared to  be  insolvent  in  February,  1893,  and 
there  is  no  evidence  that  any  creditor  of  the 
estate  or  any  legatee  has  received  one  dollar 
since  1889.  We  think  the  conclusion  is  fully 
warranted  that  at  no  time  would  anything 
have  been  realized  by  action  against  the  exec- 
utor. Under  the  levy  of  September,  1898, 
no  sale  was  made,  because  enjoined  by  suit 
commenced  the  same  month  by  Hannah  Eirk- 
patrick, which  action  was  ended  by  perpetual 
injunction  in  October,  1898,  without  prejudice 
to  plaintiffs'  right  to  bring  this  action.  Mean- 
time, under  petition  by  the  executor  for  set- 
tlement and  discharge,  the  probate  Judge 
made  his  statement  on  21st  March,  1895,  of 
the  executor's  receipts  and  disbursements, 
and  of  the  liabilities  of  the  estate.  Judg- 
ment was  enrolled  thereon,  and  execution  is- 
sued, upon  which  was  indorsed  a  return  of 
nulla  bona  on  18th  April,  1895.  Thereafter* 
in  April,  1899,  four  years  after  the  right  of 
action  accrued,  and  six  months  after  it  was 
finally  decided  that  the  lands  devised  to  Han- 
nah Eirkpatrick  could  not  be  sold  under  Judg- 
ment against  the  executor,  this  action  was 
commenced  against  Hannah  Eirkpatrick,  and 
also  against  Annie  Taylor,  whose  status  was 
the  same  as  that  of  her  codefendant 

Nor  do  we  regard  the  purchase  by  plain- 
tiffs of  the  mortgage  given  by  the  Haddons 
to  Eirkpatrick,  the  executor,  a  bar  to  this 
action.  It  is  true  that  the  executor  bought 
this  land  in  October,  1889,  at  his  own  sale, 
for  $800,  and  sold  it  soon  thereafter  to  Had- 
don  for  |1,200,  taking  bond  and  mortgage  for 
ISOOl  This  mortgage  was  purchased  by  plain- 
tiffs from  Eirkpatrick,  probably  in  1890.  At 
the  time,  Eirkpatrick  was  claiming  this  mort- 
gage as  hit  own,  for  he  so  claimed  in  his  an- 
swer in  the  Hughes  Case  in  the  latter  part  of 
1890,  and  his  liability  to  account  for  the 
$1,200  was  not  passed  upon  in  that  case.  It 
seems  to  have  been  first  charged  against  him 
at  $1,200,  in  the  statement  made  for  settle- 
ment by  the  probate  Judge  in  March,  1896. 
We  do  not  see  how  plaintiffs  could  have 
forced  Eirkpatrick  to  receive  their  claim 
against  the  estate  of  Jane  Taylor  in  part 
payment  of  their  purchase  of  the  Haddon 
mortgage. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed,  and 
the  case  remanded  to  that  court  fw  furthw 


proceedings  to  carry   into  effect  th9  views 
herein  announced. 

QARY,  A.  J.,  disqualified. 

On  Rehearing. 

PEIR  CURIAM.  After  carefully  oonsldet^ 
Ing  the  petition  for  a  rehearing  in  this  case, 
and  it  appearing  that  this  court  has  neltho* 
overlooked  nor  failed  to  consider  any  materi- 
al issue  of  law  or  fact  arising  herein,  it  is 
ordered,  that  the  order  heretofore  granted 
staying  the  remittitur  herein  be,  and  is  here- 
by, vacated,  and  that  the  petition  herein  be, 
and  is  hereby,  dismissed. 


024  Oa.  644) 
CARSTARPHEN   WAREHOUSE  CO.   ▼. 

FRIED  et  al. 

(Supreme  Court  of  Georgia.    Dec  22,  190S.) 

Fbaudulent  Convbtances— Saijb  in  Bulk-* 

RESCBDISS  or  CBBDITOBS— ATrAGUMfiNT— In- 

JX7NCTI0N— Receives. 

A  sale  of  a  stock  of  merchandise  in  bulk, 
not  in  compliance  with  the  provisions  of  the  act 
approved  August  17,  1903  (Acts  1908,  p.  92), 
is  void  as  to  creditors  on  the  ground  of  fraud; 
and  a  creditor  of  the  vendor  may  proceed  hj 
attachment  against  his  fraudulent  debtor.  It 
appearing  from  the  allegations  of  the  petition 
that  the  i>laintiirs  statutory  remedy  by  attadi- 
ment  against  the  fraudulent  debtor  was  both 
available  and  complete,  the  prayer  for  the  ex- 
traordinary remedies  of  injunction  and  receiver 
was  properly  denied. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  2i, 
Cent.  Dig.  Fraudulent  Conveyances,  S§  665,  6S1, 
682;  vol.  42,  Cent.  Dig.  Receivers,  f  12.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  T.  J.  Carstarphen,  doing  business 
as  the  T.  J.  Carstarphen  Warehouse  Com- 
pany, against  J.  R.  Fried  and  others.  Judg- 
ment for  defendants,  and  plaintift  brings  er- 
ror.   Affirmed. 

A  petition  for  injunction  and  the  appoint- 
ment of  a  receiver  was  filed  by  T.  J.  Carstar- 
phen, who  conducted  business  under  the 
name  and  style  of  the  T.  J.  Carstarphen 
Warehouse  Company,  in  which  J.  R.  Fried, 
of  Bibb  county,  and  the  firm  of  J.  F.  Wil- 
liams &  Son,  of  Wilkinson  county,  were  nam- 
ed as  defendants.  The  proceeding  was 
brought  in  the  superior  court  of  Bibb  county, 
and  the  facts  alleged  by  the  plaintiff  as  en- 
titling him  to  the  equitable  relief  sought 
were  substantially  as  follows:  The  defend- 
ant firm  is  indebted  to  the  plaintiff  In  the 
principal  sum  of  $119.22  upon  a  promissory 
note  dated  February  17, 1905,  and  due  March 
1st  after  date.  He  is  engaged  in  the  whole- 
sale grocery  business  in  the  city  of  Macon, 
and  this  note  was  given  to  him  by  J.  F.  Wil- 
liams &  Son  in  liquidation  of  an  account 
for  merchandise  sold  to  that  firm,  which  at 
the  time  was  engaged  in  conducting  a  gen- 
eral merchandise  store  at  Mclntyre,  Ga. 
Some  time  In  the  month  of  Febmaiy  or 
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March,  1905,  Fried  purchased  of  J.  F.  Wil- 
liams &  Son  the  whole  of  the  stock  of  goods, 
wares,  and  merchandise  belonging  to  that 
firm,  and  is  now  in  possession  thereof,  ex- 
cept so  much  of  the  same  as  he  has  disposed 
of  since  the  date  of  his  purchase.  He  did 
not,  at  least  five  days  before  the  completion 
of  the  purchase  or  the  payment  for  this 
stock  of  goods,  notify  personally  or  by  regis- 
tered mail  the  plaintiff  and  other  creditors  of 
the  proposed  sale,  the  price  to  be  paid,  and 
the  terms  and  conditions  thereof,  nor  furnish 
them  with  a  statement  of  the  assets  and 
liabilities  of  the  firm,  as  required  by  section 
2  of  the  act  approved  August  17,  1903  (Acts 
1903,  p.  93).  The  sale  to  Fried  is  absolutely 
fraudulent  and  void  as  to  the  plaintifT  and 
the  other  creditors  of  J.  F.  Williams  & 
Son,  and  the  stock  of  goods  in  the  hands  of 
Fried  and  the  money  derived  from  his  sale 
of  a  portion  of  the  goods  constitute  a  trust 
fund  which  is  subject  to  the  payment  of 
plalntifiTs  demand  and  the  debts  due  to  oth- 
er creditors  of  the  firm.  It  Is  insolvent,  as 
also  are  Its  members,  J.  F.  and  W.  L.  Wil- 
liams. Fried  received  a  discharge  in  bank- 
ruptcy in  August,  1904,  and  the  plalntiiOF  "be- 
lieves that  the  said  J.  R.  Fried  is  now  in- 
solvent" He  is  rapidly  selling  out  and  dis- 
posing of  the  stock  of  goods.  The  plain- 
tiflf  alleged  that  unless  Fried  was  restrained 
from  disx)osing  of  the  goods,  and  a  receiver 
was  appointed  by  the  court  to  take  charge 
of  the  same,  plaintiff  would  be  "remediless  at 
and  by  the  strict  rules  of  the  common  law," 
and  accordingly  was  entitled  to  the  equita- 
ble relief  for  which  he  prayed.  Fried  and 
J.  F.  Williams,  one  of  the  members  of  the 
defendant  firm,  took  issue  with  the  plaintiff 
as  to  this  allegation,  by  interposing  separate 
demurrers,  in  which  they  assigned  various 
reasons  why  the  extraordinary  relief  prayed 
for  should  not  be  granted,  and  insisted  that 
the  plaintiff  did  have  a  complete  and  ade- 
quate remedy  at  law,  especially  as  he  did 
not  in  his  petition  afiEirmatively  allege  that 
Fried  was  insolvent.  They  also  filed  an- 
swers In  which  they  set  out  the  circum- 
stances under  which  the  sale  of  the  stock  of 
goods  was  made,  and  in  which  they  denied 
the  right  of  the  plaintiff  under  such  circum- 
stances to  attack  the  sale  as  invalid.  At 
the  interlocutory  hearing  the  case  was  sub- 
mitted to  the  presiding  judge  upon  the  plead- 
ings, including  the  demurrers  to  .the  petition, 
together  with  certain  documentary  evidence 
presented  for  consideration  by  the  respective 
parties  In  support  of  their  contentions  re- 
garding the  merits  of  the  plaintiff's  com- 
plaint After  hearing  the  argument  of  coun- 
sel, the  judge  passed  an  order  denying  the 
prayers  of  the  petition  and  revoking  an  or- 
der previously  granted  which  provided  for 
the  appointment  of  a  temporary  receiver. 
The  plaintiff  excepted. 

J.  0.  Morcock,  for  plaintiff  in  error.  Not- 
tingham &  Cabanisa,*  for  defendants  In 
erro& 


EVANS,  J.  (after  stating  the  facts).  Un- 
der Civ.  CJode  1895,  §  4937,  a  creditor  may  in 
one  suit  proceed  for  judgment  on  his  debt 
and  to  set  aside  a  fraudulent  sale  made  by 
his  debtor.  De  Lacy  v.  Hurst  83  Ga.  223,  9 
S.  E.  1052.  But  in  such  an  action  the  plain- 
tiff would  not  be  entitled  to  the  extraordinary 
remedies  of  injunction  and  receiver  if  It 
appeared  that  an  attachment  against  the 
fraudulent  debtor  (Civ.  Code  1895,  §§  4543- 
4547)  would  afford  complete  and  adequate  re- 
lief (Booth  V.  Mohr,  122  Ga.  333,  50  S.  E.  173). 
The  act  of  the  General  Assembly  approved 
August  17,  1903,  declares  that  a  sale  of  a 
stock  of  goods,  wares,  and  merchandise  In 
bulk,  not  in  compliance  with  the  provisions 
of  the  act  shall  as  to  any  and  all  creditors 
of  the  vendor  be  conclusively  presumed  to 
be  fraudulent  Acts  1908,  p.  92.  The  peti- 
tion in  this  case  alleges  that  the  sale  of  the 
stock  of  merchandise  was  in  bulk,  and  there 
was  a  failure  by  the  vendor  to  comply  in 
essential  particulars  with  the  terms  of  this 
act  of  the  Genera!  Assembly.  The  sale  was 
therefore  inoperative  and  void  as  to  credit- 
ors upon  the  ground  of  fraud,  and  the  plain- 
tiff's remedy  by  attachment  against  a  fraud- 
ulent debtor  would  have  afforded  him  an  ade- 
quate legal  remedy.  On  the  rule  to  show 
cause  why  a  permanent  receiver  should  not 
be  appointed  and  the  writ  of  injunction 
should  not  issue  as  prayed,  the  defendants 
urged  by  demurrer  that  this  legal  remedy 
was  both  available  and  adequate,  and  as- 
signed other  reasons  for  denying  the  extra- 
ordinary relief  sought  The  court  refused 
to  grant  the  prayers  of  the  petition  for  such 
relief,  and  vacated  the  order,  previously 
passed,  which  provided  for  the  appointment 
of  a  temporary  receiver.  We  think  the  plain- 
tiff had  a  complete  statutory  remedy  by 
attachment,  and  that  the  court  properly  de- 
clined to  appoint  a  permanent  receiver  and 
grant  the  prayer  for  injunction.  Having 
reached  this  conclusion,  it  is  not  necessary  to 
discuss  the  other  matters  urged  by  the  de- 
fendants upon  the  interlocutory  hearing  in 
opposition  to  the  prayers  of  the  plaintiff  for 
Injunction  and  receiver. 

Judgment  afllrmed.  All  the  Justices  con- 
curring. 


dMGtfU  190) 
EQUITABLE  LOAN  ft  SECURITY  CO.   ▼. 
LEWMAN. 

(Supreme  Court  of  Georgia.    Nov.  18,  1905.) 

1.  New  Tbiax—Second  New  Tbial. 

A  second  new  trial  should  not  be  granted 
where  the  presiding  judge  approves  the  finding 
of  the  jury  upon  the  issue  of  fact  unless  some 
error  of  law  has  been  committed. 

[Ed.   Note. — For  cases  in  point  see  voL  8, 
Cent.  Dig.  Appeal  and  Error,  §  3952.] 

2.  £}BTOPFEL— Attestino  Dksd— Pabties  Af- 

rECTED. 

The  true  owner  of  land,  by  attesting  a  deed 
the  contents  of  which  he  knows,  made  by  a 
person  who  has  no  title,  will  be  estopped  from 
asserting  his  title  as  against  the  grantee  and 
his  privies.    This  estoppel  will  not  bind  an  ex- 
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isting  creditor  of  the  person  estopped.  Where 
such  creditor  subsequently  reduces  his  debt  to 
judgment,  the  lien  thereof  Is  superior  to  the 
equity  of  a  third  person  who  has  neither  title 
nor  lien  from  the  true  owner,  notwithstanding 
such  owner  is  estopped  from  asserting  his  title 
because  of  having  witnessed  a  deed  to  such  third 
person,  made  by  one  without  title  to  the  premis- 
es therein  described. 
8.  Exeoution—Saub— Subrogation  of  Pxtb- 

CHASER: 

The  purchaser  at  an  execution  sale  is  subro- 
gated to  all  the  rights  ot  the  execution  creditor 
bringing  about  the  sale,  and  before  his  title  thus 
acquired  can  be  defeated  by  an  equitjr  in  a 
third  person,  the  purchaser  must  not  only  have 
actual  notice  of  the  equitv,  but  that  equity  must 
be  superior  to  the  lien  of  the  Judgment  creditor 
bringing  about  the  sale. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent  Dig.  Execution,  §  783.] 

4.  EsTOPPEii— Who  May  Gulim. 

That  one  claiming  ownership  of  a  tract 
of  land  upon  which  another  asserts  a  lien 
may  have  agreed  with  the  latter  or  with 
some  one  else  to  pay  off  his  claims  of  indebted- 
ness affords  no  reason  for  holding  that  the 
claimant  of  the  land  is  estopped  from  setting 
up  title  thereto.  If  the  agreement  be  made  with 
the  person  asserting  a  lien,  his  remedy  is  upon 
the  contract;  if  made  with  some  other  person, 
then  the  lienholder  is  a  mere  stranger  to  it,  ana 
is  not  in  a  position  either  to  enforce  the  con- 
tract or  to  urge  it  by  way  of  estoppel. 

5.  Trial  —  Instructions  —  Technical  Bz- 

PRESSIONS. 

Although  the  court  may,  in  charging  the 
jurjr,  make  use  of  a  purely  technical  expression, 
which  correctly  presents  the  law  governing  the 
case  on  trial,  yet  this  is  not  cause  for  a  new 
trial  when  there  is  no  reason  to  apprehend  that 
the  jury  failed  to  grasp  the  meaning  of  the  ex- 
pression so  used,  and  the  complaininz  party 
made  no  request  of  the  court  to  eluciofate  the 
instruction  excepted  to. 
^  Vendor  and  Pubchaseb— Notice « Bona 

Fide  Purchaser. 
Since  the  passage  of  the  recording  act  of 
1880  (Civ.  Code  1895,  §  2778),  an  unrecorded 
deed  made  by  a  testatrix  is  ordinarily  to  be  re- 
garded as  inferior  in  dignity  to  a  deed  duly  re- 
corded subsequently  made  by  her  devisee  to  an 
innocent  purchaser  for  value  without  notice  of 
the  prior  conveyance.  But  this  statute  has  no 
application  to  a  case  where  the  testatrix  rec- 
ognized in  her  Will  the  title  of  her  donee,  and 
the  purchaser  from  her  devisee  was  thus  put 
upon  notice  that  the  property  conveyed  to  him 
formed  no  part  of  the  estate  of  the  testatrix, 
and  could  not  be  regarded  as  passing  to  the 
devisee  under  the  residuary  clause  of  the  will. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Trial  of  claim  between  the  Equitable  Loan 
&  Security  Company  and  H.  L.  Lewman. 
From  the  Judgment,  both  parties  bring  error. 
Judgment  on  main  bills  of  exceptions  re> 
versed,  and  on  cross-bill  affirmed. 

On  December  18,  1865,  Timothy  Burke  con- 
veyed by  deed  to  Mrs,  Maria  L.  Harris  a  lot 
in  the  city  of  Atlanta  100  by  275  feet,  having 
a  frontage  of  100  feet  on  the  east  side  of  what 
was  then  known  as  Collins  jstreet  She 
entered  into  possession,  and  for  years  occu- 
pied a  house  erected  on  the  north  half  of  this 
lot  Subsequently,  in  1878  or  1879,  her  son- 
in-law,  R.  M.  Farrar,  built  a  house  on  the 
south  half  of  the  lot,  with  mon^  which  he 


borrowed  for  that  purpose,  and  he  and  his 
family  lived  there  continuously  from  that 
time  up  to  1886.  Mrs.  Harris  died  on  Decem- 
ber 6,  1884,  leaying  a  will  which  contained 
the  foUowing  provisions:  To  two  of  her 
daughters,  Josephine  E.  and  Matilda  F.  Har- 
ris, she  devised  the  house  and  lot  which  she 
had  occupied  as  a  home,  the  premises  being 
described  as  Na  179  Collins  street,  having  a 
frontage  on  that  street  of  50  feet,  and  run- 
ning back  275  feet,  bounded  on  the  north  by 
the  house  and  lot  of  Mrs.  C.  P.  Sams,  and  on 
the  ''south  by  house  and  lot  of  Robt.  M. 
Farrar.''  The  executor  was  directed  to  collect 
the  proceeds  of  a  policy  of  insurance  on  the 
life  of  Mrs.  Harris,  and  divide  the  same 
among  certain  named  beneficiaries,  one  of 
whom  was  her  daughter  Frances  F.  Farrar,  the 
wife  of  R.  M.  Farrar.  The  residue  of  the  es- 
tate, both  real  and  personal  property,  was 
given  to  Josephine  E.  and  Matilda  F.  Harris, 
share  and  share  alike.  The  testatrix  nomi- 
nated as  her  executor  Robert  M.  Farrar,  and 
after  her  death  he  qualified  as  such,  and  pro- 
cured her  will  to  be  probated  at  the  January 
term,  1885,  of  the  court  of  ordinary  of  Fulton 
county.  On  March  4, 1896,  Matilda  F.  Harris 
executed  her  will.  She  died  shortly  thereafter, 
and  Robert  M.  Farrar,  who  was  nominated  as 
executor,  brought  the  will  to  probate  at  the 
August  term,  1897,  of  the  court  of  ordinary. 
The  sole  beneficiaries  under  this  will  were 
Josephine  E.  Harris  and  Frances  F.  Farrar,  to 
whom  was  devised  the  half  interest  of  the  tes- 
tatrix in  the  house  and  lot  occupied  by  Mrs. 
Harris  prior  to  her  death,  situated  on  Court- 
land  (formerly  Collins)  street,  and  described 
in  the  will  as  being  the  same  lot  which  was 
willed  to  testatrix  by  her  mother.  At  the  date 
of  the  death  of  Mrs.  Harris,  her  sole  heirs  at 
law  were  the  three  daughters  above  mentioned. 
On  April  2,  1898,  the  survivors  of  them, 
Josephine  E.  Harris  and  Frances  F.  Farrar, 
executed  quitclaim  deeds  inter  se,  therein  de- 
scribing the  premises  purchased  by  their 
mother  from  Timothy  Burke  in  1865,  and 
reciting  that  they  each  acquired  an  undivided 
half  interest  in  the  property  by  inheritance 
from  their  mother,  being  her  sole  heirs  at 
law;  that  her  estate  had  never  been  admin- 
istered, there  being  no  necessity  for  an  ad- 
ministration, as  she  owed  no  debts ;  and  that 
having  inherited  their  respective  Interests  In 
her  estate  free  from  incumbrance,  and  being 
her  sole  heirs  at  law  and  of  lawful  age,  they 
had  agreed  between  themselves  upon  a  divi- 
sion of  the  property.  The  deed  from  Mrs. 
Farrar  to  Miss  Harris  purported  to  convey  an 
undivided  one-fourth  interest  it  the  north 
half  of  the  lot,  which  was  described  as  having 
100  feet  frontage  on  Courtland  street;  and 
the  deed  to  Mrs.  Farrar  recited  that  the 
grantor  conveyed  an  undivided  one-half  in- 
terest in  the  south  half  of  that  lot,  and  that 
In  the  division  Mrs.  Farrar  reserved  an  un- 
divided one-fourth  interest  in  the  north  half. 
One  of  the  subscribing  witnesses  to  these 
deeds  was  Robert  M.  Farrar.    On  April  9^ 
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1806,  Mn.  Farrar  procared  a  loan  of  $1,000 
from  H.  Jm  Lewman,  and  executed  and  de- 
livered to  him  a  security  deed  purporting  to 
convey  to  him  a  three-fourths  Interest  In  the 
sonth  half  of  the  lot  last  above  mentioned. 
Her  husband  also  witnessed  this  deed.  It  waa 
filed  for  record  on  April  30,  1808,  and  was 
doly  recorded.  On  April  18,  1806,  a  fl.  f a.  In 
favor  of  D.  W.  Rountree  and  against  B.  M. 
Farrar  and  others  issued  from  the  dty  court 
of  Atlanta.  Mrs.  Farrar  died  within  a  year 
or  so  afterwards,  and  Walter  Tomlinson  was 
appointed  administrator  upon  her  estate.  As 
such  he  sold  to  the  Equitable  Loan  &  Security 
Company  an  undivided  three-fourths  Interest 
in  the  entire  tract  which  had  been  purchased 
by  Mrs.  Harris  in  1865,  and  on  the  22d  of 
December,  1000,  executed  and  delivered  to 
that  company  a  deed,  in  which  the  property 
was  described  as  having  a  frontage  of  100 
feet  on  Courtland  avenue.  It  immediately 
went  into  possession  of  the  premises  under 
this  deed  and  one  from  Josephine  E.  Harris, 
whereby  she  undertook  to  convey  an  undivid- 
ed one-fourth  interest  therein.  In  the  latter 
IMirt  of  that  year,  Miss  Harris,  who  had  been 
living  with  Farrar  as  a  member  of  his  family, 
wait  to  Texas.  Before  leaving,  she  turned 
oyer  to  him  a  bundle  of  papers,  which  she 
said  she  had  been  keeping  since  the  death  of 
ber  sister  Matilda,  who  had  taken  charge  of 
her  mother's  papers  upon  her  decease.  Borne 
months  later,  Farrar  discovered  among  thetfe 
pap^a  one  which^  appeared  to  be  a  deed  to 
him,  executed  on  the  27th  of  June,  1878^  by 
Maria  L.  Harris,  Josephine  E.  Harris,  and 
Matilda  F.  Harris,  and  attested  by  two  wit- 
nesses. It  recited  a  consideration  of  $2,000, 
and  purported  to  convey  a  four^fifths  un- 
divided interest  in  the  city  lot  hereinbefore 
referred  to  as  the  south  half  of  the  tract 
purchased  by  Mrs.  Harris,  the  lot  being  that 
on  which  Farrar  had  built  the  house  in  which 
he  lived  from  some  time  in  1878  or  1879  up 
to  1886.  The  deed  was  in  the  handwriting  of 
Farrar.  .  Indorsed  thereon,  also  in  the  hand- 
writing of  Farrar,  was  the  following  af- 
fidavit, subscribed  to  by  one  of  the  attesting 
witnesses,  B.  M.  M.  Hooper,  before  William 
W.  Grant,  a  notary  public,  on  August  8, 
1878:  "State  of  Georgia,  Fulton  County. 
Personally  appeared  before  me,  the  under- 
signed, a  notary  public  in  and  for  said  state 
and  county,  E.  M.  M.  Hooper,  who,  being 
duly  sworn,  on  oath  says  that  the  said  Maria 
Lw  Harris,  Josephine  E.  Harris,  and  Matilda 
F.  Harris  signed,  sealed,  and  delivered  the 
within  deed  in  his  presence  and  in  the  pres- 
ence of  the  other  witness,  L.  J.  Farrar.'; 
Shortly  afterwards,  Robert  M.  Farrar  showed 
this  deed  to  C.  J.  Simmons,  an  attorney, 
whom  he  thought  was  representing  the  ad- 
ministrator of  the  estate  of  Mrs.  Farrar. 
Simmons  subsequently  caused  two  fl.  fas, 
against  Farrar,  of  which  he  was  the  trans- 
feree, to  be  levied  on  the  south  half  of  the 
lot  on  Courtland  street,  and  the  Equitable 
Loan   ft    Security    Company    hiterposed    its 


claim  to  the  land.  The  company  effected  a 
settlement  with  Simmons,  and  afterwards, 
under  an  agreement  with  the  holder  of  the 
fl.  f a.  in  favor  of  Rountree  against  Farrar 
et  al.,  permitted  the  southern  portion  of  the 
lot  to  be  sold  at  sheriff's  sale  as  the  property 
of  Farrar,  itself  becoming  the  purchaser  at 
the  sale  under  this  fl.  fa.  Before  the  sale, 
a  representative  of  the  company  announced 
that  it  had  bought  the  property  from  the  ad- 
ministrator of  Mrs.  Farrar.  An  attorney  who 
represented  Lewman  also  gave  the  following 
notice  to  prospective  bidders:  "Notice  is 
hereby  given  that  the  property  about  to  be 
sold  as  the  property  of  R.  M.  Farrar,  situ- 
ated on  Courtland  street,  in  the  city  of  At- 
lanta, is  not  the  property  of  R.  M.  Farrar, 
but  that  the  same  was  owned  by  Mrs.  Fannie 
F.  Farrar,  who  executed  a  loan  deed  upon  the 
same  to  H.  L.  Lewman  for  the  principal  sum 
of  11,000,  which  indebtedness  has  been  re- 
duced to  Judgment,  together  with  the  interest 
and  cost,  and  that  said  judgment  is  a  supeiior 
lien  to  any  title  that  can  be  passed  under  a 
sale  of  that  property  as  the  property  of  R.  . 
M.  Farrar,  and  that  any  person  who  buys 
said  property  as  the  property  of  R.  M.  Farrar 
gets  a  bad  title."  This  sale  took  place  on 
the  flrst  Tuesday  In  August,  1902,  and  on  the 
5th  of  that  month  the  sheriff  made  a  deed 
to  the  property  to  the  Equitable  Loan  ft 
Security  Company.  Subsequently  Lewman 
caused  the  same  land  to  be  levied  on  as  the 
property  of  the  estate  of  Mrs.  Farrar,  under 
the  judgment  obtained  against  her  admin- 
istrator. The  Equitable  Loan  ft  Security 
Company  interposed  a  claim,  and  at  the  trial 
of  the  Issue  thus  formed  Lewman  sought  to 
resist  its  claim  by  setting  up  the  following 
facts  as  an  estoppel  upon  It  to  assert  title  to 
the  property:  Robert  M.  Farrar  assisted  in 
procuring  to  be  executed  the  deed  from  Jose- 
phine B.  Harris  to  Fannie  F.  Farrar,  conveying 
a  half  interest  in  the  property  in  controversy 
to  Mrs.  Farrar,  and  also  assisted  in  procur- 
ing to  be  executed  the  deed  from  his  wife 
to  Josephine  E.  Harris,  conveying  an  interest 
in  the  adjoining  lot.  He  knew  these  deeds 
were  made  for  the  purpose  of  dividing  the  es- 
tate of  Maria  L.  Harris,  and  also  that  they 
were  for  the  purpose  of  inducing  Lewman 
to  make  a  loan  of  |1,000  to  Mrs.  Farrar.  He 
witnessed  the  deed  from  Mrs.  Farrar  to  Lew- 
man,  and  knew  the  purpose  for  which  that 
deed  was  executed,  and  used  the  money  loan- 
ed to  his  wife  for  the  support  of  his  family. 
This  loan  was  made  before  the  Judgment 
in  favor  of  Rountree  and  against  Farrar  was 
rendered,  and  the  latter  was  estopped  to 
claim  title  as  against  Mrs.  Farrar  or  her  gran- 
tee under  the  deed  executed  by  Maria  L.  Har- 
ris in  1878,  and  at  the  time  the  Judgment 
against  him  was  rendered  he  had  no  interest 
in  the  property  upon  which  the  lien  of  that 
judgment  could  attach.  Moreover,  the  claim- 
ant undertook  and  agreed  to  pay  the  in- 
debtedness of  Mrs.  Farrar  to  Lewman,  by  a 
writing  in  the  possession  of  claimant  dated 
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December  26,  1000,  and,  on  account  of  tlie 
assnmptloQ  of  this  indebtedness  and  the 
claimant's  agreement  to  pay  the  same  the 
claimant  cannot  now  dispute  either  the 
amount  thereof,  or  its  priority  over  any  title 
the  claimant  may  have.  The  court  declined 
to  allow  Lewman  to  interpose  this  plea  of 
equitable  estoppel  against  the  claimant,  and 
the  case  was  submitted  to  the  jury  upon  the 
Issue  whether  or  not  Mrs.  Harris  had  ever 
delivered  to  Farrar  the  instrument  In  the 
form  of  a  deed  purporting  to  have  been  ex- 
ecuted by  her  and  her  two  daughters  Jose- 
phine and  Matilda  Harris  on  the  27th  day  of 
June,  1878w  Upon  this  Issue,  the  jury  found 
in  favor  of  the  Equitable  Loan  ft  Security 
Company,  the  claimant  Lewman  thereupon 
made  a  motion  for  a  new  trial  upon  divers 
grounds,  all  save  one  of  which  the  court 
overruled.  The  Equitable  Loan  &  Security 
Company  excepts  to  the  granting  of  a  new 
trial  on  the  ground  of  the  motion  which  the 
court  sustained,  and  Lewman,  by  a  cross-bill 
Jot  exceptions,  complains  of  the  overruling  of 
the  other  grounds  of  his  motion,  and  also  of 
the  refusal  of  the  court  to  allow  his  plea  of 
equitable  estoppel. 

Candler  &  Thomson  and  W.D.  Thomson, 
for  plaintlfT  In  error.  Du  Bigon  ft  Alston  and 
Howard  Van  Epps,  for  defendant  In  error. 

EVANS,  J.  (after  stating  the  facts).  1. 
This  not  being  the  first  grant  of  a  new  trial, 
and  the  presiding  judge  having  expressed 
himself  as  satisfied  with  the  finding  of  the 
jury  upon  the  only  Issue  submitted  to  them 
for  their  determination,  their  verdict  should 
be  allowed  -to  stand  if  sufficiently  supported 
by  the  evidence,  unless  the  plaintlir  In  fi.  fa., 
Lewman,  was  unjustly  prevented  from  pre- 
senting his  contention  that  the  Equitable 
Loan  ft  Security  Company  was  estopped  from 
asserting  title  to  the  land  levied  on.  There 
was,  we  think,  ample  evidence  to  sustain 
the  conclusion  that  the  deed  from  Mrs.  Har- 
ris to  Farrar,  in  the  execution  of  which  two 
of  her  daughters  joined,  was  delivered  to 
him  in  1878.  He  testified  on  the  trial  that 
he  could  recollect  nothing  with  regard  to 
its  execution  and  delivery  to  him,  and  would 
not  have  assisted  his  wife  In  procuring  a 
loan  on  the  land  as  her  property  in  1898  had 
he  at  that  time  known  of  its  existence ;  and 
that  he  did  not  remember  ever  having  seen 
the  paper  till,  some  months  after  he  received 
the  bundle  of  papers  which  Miss  Josephine 
B.  Harris  staled  had  belonged  to  her  mother, 
he  discovered  It  among  them.  Miss  Harris 
testified  she  had  no  remembrance  of  signing 
It,  and  could  not  identify  as  genuine  the 
signature  of  herself  or  sister,  though  what 
purported  to  be  the  signature  of  her  mother 
corresponded  with  her  handwriting.  On  the 
other  hand,  there  was  testimony,  which  Far- 
rar did  not  undertake  to  question,  that  the 
paper  was  drawn  up  In  his  handwriting,  as 
was  also  the  affidavit  of  one  of  the  subscrlb- 
Ing  witnesses.    This  witness  was  sworn  at 


the  trial,  and  testified  that  the  document 
was  genuine,  and  he  had  signed  the  probate 
Indorsed  thereon  before  W.  W.  Grant,  a 
notary  public,  at  the  West  Point  freight 
depot,  in  the  city  of  Atlanta.  The  notary 
public  was  shown  to  be  no  longer  in  life. 
The  tax  returns  showed  that  Mrs.  Harris 
did  not,  after  the  year  1878,  return  this 
south  half  of  the  land  for  taxes,  but  tbat 
the  same  was  returned  in  the  name  of  R.  M. 
Farrar  as  owner  from  1879  up  to  1808.  He 
stated  he  had,  with  money  borrowed  for  the 
puri)ose,  erected  on  the  lot  the  house  in 
which  he  lived  up  to  1886,  but  gave  no  satis- 
factory account  of  the  circumstances  under 
which  he  assumed  to  take  possession  of  the 
premises,  further  than  to  say  he  had  to  live 
somewhere,  and  that  he  occupied  the  bonse 
without  objection  from  Mrs.  Harris.  In  her 
will  Mrs.  Harris  recognized  this  lot  as  be- 
longing to  Farrar,  by  describing  the  premises 
she  devised  to  her  two  daughters  as  l>eing 
bounded  on  the  *'south  by  house  and  lot  of 
Robt  M.  Farrar."  The  deed  was  never  re- 
corded prior  to  the  commencement  of  this  liti- 
gation, but  there  was  testimony  from  which 
the  jury  could  infer  that  it  was  designedly 
kept  from  record  because  Farrar  was  finan- 
cially embarrassed,  and  did  not  wish  the  fact 
of  his  ownership  of  the  lot  to  become  known 
to  his  creditors.  In  view  of  all  the  circmn- 
stances  brought  to  light,  we  are  of  the  opin- 
ion that  the  finding  of  the  jury  should  not 
be  disturbed;  and  in  our  further  discussion 
of  the  case  the  fact  will  be  assumed  that  in 
1878  Mrs.  Harris  did  execute  and  delivo* 
to  Farrar  a  deed  covering  an  undivided  four- 
fifths  interest  in  the  land  in  controversy. 

2,  8.  The  true  owner  of  property  may 
estop  himself  by  his  conduct  from  asserting 
title  to  his  own  property,  as  when  he,  stands 
by  and  allows  property  belonging  to  him 
to  be  sold  to  an  Innocent  purchaser  for  value 
as  the  property  of  another.  American  Mort- 
gage Co.  V.  Walker,  119  Ga.  341,  46  S.  E.  426, 
and  citations.  Or  he  may  so  estop  himself 
by  attesting  a  deed,  of  the  contents  of  which 
he  knows,  made  by  a  person  who  has  no 
title.  Georgia  Pac.  Ry.  Co.  v.  Strickland, 
80  Ga.  776,  6  S.  E.  27,  12  Am.  SL  Eep.  282. 
The  hegotlation  of  the  loan  from  Lewman 
by  Farrar  in  behalf  of  his  wife,  and  his 
attestation  of  her  deed  given  to  secure  the 
loan,  would  estop  Farrar  from  asserting  title 
in  his  own  favor  as  against  Lewman ;  assum- 
ing, of  course,  Lewman's  ignorance  of  the 
true  title.  This  estoppel  in  pais  occurred 
pending  the  suit,  but  before  the  rendition  of 
the  judgment  under  which  the  land  was  sold. 
While  the  doctrine  of  caveat  emptor  applies 
to  sheriff's  sales,  a  bona  fide  purchaser  at  an 
execution  sale,  who  has  paid  the  purchase 
money  without  notice  of  an  equity,  will  be 
protected  against  the  same.  Johnson  v.  Equi- 
table Co..  114  Ga.  604,  40  S.  E.  787.  56  Lu  R. 
A.  938.  The  purchaser  is  subrogated  to  all 
the  rights  of  the  execution  creditor  brlnir- 
lug  about  the  sale,  and  before  the  title  ot  a 
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bona  fide  purchaser  can  be  defeated  by  an 
equity  in  a  third  person,  the  purchaser  must 
not  only  have  actual  notice  of  the  equityt 
but  that  equity  must  be  superior  to  the  lien 
of  the  judgment  creditor  bringing  about  the 
Bale.  Atkinson  ▼.  Beall,  88  Oa.  153;  Humph- 
rey V.  Oopeland,  64  Ga.  54a  "It  is  the  right 
of  the  Judgment  creditor  to  sell  whatever  his 
judgment  binds.  This  right  would  be  impair- 
ed if  purchasers  were  not  allowed  a  corres- 
ponding right  to  buy.  This  corresponding 
right  to  buy  purchasers  would  not  have  if 
they  were  liable  to  be  affected  by  a  notice  of 
other  liens  or  claims  inferior  to  the  Judg- 
ment." Smith  ▼.  Jordan,  25  Ga.  689.  From 
these  observations  it  will  appear  that  no  prop- 
er solution  of  the  rights  of  the  purchaser  at 
BherilTs  sale  can  be  arrived  at  without  deter- 
mining the  relative  superiority  of  the  lien  ot 
the  Rountree  execution,  which  sold  the  land, 
and  the  lien  of  Lewman,  acquired  by  virtue  of 
Mrs.  Farrar'B  security  deed,  aided  by  the  es- 
toppel of  Farrar. 

While  great  stress  was  laid  in  the  argu- 
ment upon  the  fact  that  the  estoppel  occurred 
a  few  days  before  the  Judgment  was  enter- 
ed«  we  do  not  think  this  circumstance  at  all 
conclusive.  The  suit  of  Rountree,  which 
eventuated  in  the  Judgment,  was  pending 
at  the  time  the  Lewman  loan  was  effected. 
This  particular  creditor  of  Farrar  had  a 
right  to  reduce  his  debt  to  Judgment,  and  the 
lien  of  his  Judgment  ought  not  to  be  restrict- 
ed because  his  Judgment  debtor  had  defraud- 
ed some  one  else.  The  general  rule  of  estop- 
pel Is  that  only  parties  and  their  privies  to 
the  act  or  representation  relied  on  to  estop 
are  affected  by  an  estoppel  in  pais.  11  Am. 
A  Eng.  Enc.  L.  (2d  Ed.)  489.  It  can  hardly 
be  contended  that  any  privity  could  exist 
between  two  creditors  of  a  common  debtor, 
each  contending  for  priority  of  lien  and  pref- 
erence in  payment  of  his  debt,  where  neither 
conspired  with  the  debtor  to  defraud  the 
other.  In  Shearer  v.  Woodbum,  10  Pa.  511, 
the  Supreme  Court  of  Pennsylvania  held  that 
"declarations  by  one  reputed  to  be  the  owner 
of  lands  that  the  title  was  in  A.,  made  to  one 
who  thereafter  purchased  A.*s  title,  will  not 
estop  a  subsequent  purchaser  under  a  Judg- 
ment recovered  against  such  person,  at  or 
about  the  time  of  his  making  such  declara- 
tions, from  setting  up  his  title  against  the  pur- 
chaser from  A.  A  similar  ruling  was  made  in 
Lyon  V.  Morgan,  64  Hun,  111,  19  N.  Y.  Supp. 
201,  by  the  Supreme  Court  of  New  York.  Blge- 
low,  in  his  work  on  Estoppel  (5th  Ed.)  609, 
eays:  "It  would  seem  that  a  purchaser  of 
^oods  is  not  a  privity  in  estate  or  otherwise 
with  his  vendor,  so  as  to  be  affected  by  an 
estoppel  in  pais  resting  on  the  vendor  in 
respect  of  the  goods.  Thus,  if  a  person  stand 
by,  and  allow  his  goods  to  be  sold  as  the  goods 
of  another  to  one  who  does  not  take  posses- 
sion, and  the  actual  owner  afterwards  sells 
the  same  to  another  person  for  value  and 
without  notice  of  the  previous  transaction, 
the  latter  would  be  entitled  to  the  goods 


against  the  first  purchaser.  The  owner  would 
simply  be  precluded  from  setting  up  title 
against  the  purchaser.  It  is  not  the  office 
of  an  estoppel  to  pass  title.  The  title  re- 
mains, but  it  cannot  be  asserted  against  the 
party  who  acted  upon  the  false  representa- 
tion. With  reference  to  others.  It  may  be 
asserted  or  conveyed,  and  a  purchaser,  not 
being  a  privy,  would  not  be  estopped  to 
assert  title  to  the  goods.  This  Is  certainly 
true  of  a  purchaser  under  an  execution 
against  the  real  owner."  The  author  cites 
Richards  v.  Johnston,  4  HurL  &  N.  660,  in 
support  of  this  last  proposition.  In  that  case 
it  was  said  that  ''a  sheriff  who  comes  to  seize 
the  goods  of  a  debtor  under  a  writ  of  ex- 
ecution is  not  bound  by  an  estoppel  which 
might  have  prevented  the  iiebtor  himself 
from  claiming  the  goods."  In  a  later  English 
case,  that  of  Richards  v.  Jenkins,  18  Q.  B. 
Dtv.  456,  56  L.  J.  Q.  B.  293,  Lord  Esher  said: 
"Such  an  estoppel  merely  prevents  the  party 
who  is  estopped  from  saying  as  against  some 
other  party  that  the  goods  do  not  belong  to 
such  otho*  party,  though  in  fact  they  do  not 
belong  to  him,  and  it  only  takes  effect  as  be- 
tween parties  and  privies.  If  the  execution 
creditor  could  for  this  purpose  be  said  to 
claim  through  and  under  the  execution  debt- 
or, so  as  to  be  in  privity  with  him,  he  might 
be  estopped.  But  I  do  not  think  he  can 
be  said  to  so  claim.  He  claims  through  and 
by  the  law  as  against  the  execution  debtor, 
and  not  through  and  under  him,"  In  a  Ne- 
braska case  it  appeared  that  the  owner  of  a 
business,  by  representing  that  it  belonged  to 
his  wife,  induced  persons  to  sell  goods  to 
her,  and  to  take  a  mortgage  as  security. 
Other  persons,  who  had  no  knowledge  of 
this  misrepresentation,  sold  goods. to  the  hus- 
band, and  afterwards  issued  attachments 
against  him.  The  court  held  that  the  at- 
taching creditors  ^were  not  bound  by  the 
estoppel,  and  consequently  took  priority  over 
the  mortgage.  Oberfelder  v.  Kavanaugh,  29 
Neb.  428,  45  N.  W.  471.  See.  also,  Bingham 
V.  KIrkland,  34  N.  J.  Eq.  229.  In  Waters' 
Appeal,  85  Pa.  526,  78  Am.  Dec  354,  Wood- 
ward, J.,  said:  "The  truth  is,  the  relation 
of  Judgment  creditors  to  their  debtor's  real 
estate  is  anomalous.  They  have  a  lien  up- 
on it  by  virtue  of  statute  law,  but  they 
have  no  interest  in  It  such  as  makes  them 
privies  in  estate  with  their  debtor."  A  con- 
trary view  was  expressed  In  Parker  v.  Grit- 
tendon,  37  Conn.  148,  in  which  case  it  was 
held  that  attaching  creditors  of  a  debtor, 
who  with  intent  to  defraud  his  creditors  had 
conveyed  a  hack  to  another,  and  then  stood 
by  and  allowed  him  to  sell  to  an  innocent 
purchaser,  were  privies  in  estate  with  their 
debtor,  and,  as  such,  estopped  to  set  up  title 
in  him.  This  was  ruled,  notwithstanding  it 
appeared  that  the  Innocent  purchaser  had 
not  paid  for  the  property;  the  court  saying 
he  ''had  a  right  to  the  benefit  of  his  pur- 
chase." In  Ewart  on  Estoppel,  208  et  seq., 
the  author,  in  commenting  on  these  two  lines 
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of  decisions,  which  ditfer  as  to  whether  an 
dstoppel  upon  a  debtor  will  bind  his  creditors, 
says  (page  210):  ''Solution  of  the  question  in 
hand  by  a  discussion  of  the  existence  of 
privity  does  not  appear  to  promise  great 
success."  He  expresses  the  opinion  that,  if 
privity  in  estate  be  the  test,  a  purchaser  at 
sherifTs  sale  gets  only  that  which  the  debtor 
had,  subject  to  all  equities  of  every  sort; 
but  suggests  (page  209)  that  the  true  test  to 
be  applied  tn  determining  whether  or  not  a 
party  other  than  the  one  who  has  estopped 
lilmself  by  his  conduct  can  assert  title  in 
any  given  instance,  is  to  "ascertain  upon 
general  principles  who  ought  to  have  priority, 
and  then,  in  accordance  with  the  conclusion 
so  arrived  at,  declare  that  the  sheriff's  pur- 
chaser was  0f  was  not  in  privity  with  the. 
vendor,  and  so  bound  by  the  estoppel.*'  This 
seems  to  be  the  proper  test,  looking  to  the 
origin  and  the  purpose  of  the  doctrine  .of 
equitable  estoppel,  and  its  application  to  a 
case  where  the  owner  of  property  stands  by, 
and  allows  it  to  be  purchased  as  the  property 
of  another.  Those  only  who  are  chargeable 
with  the  fraud,  actual  or  constructive,  pur- 
petrated  upon  the  innocent  purchaser,  and 
those  who  seek  to  gain  some  benefit  or  ad- 
vantage therefrom,  or,  as  volunteers,  suc- 
ceed to  the  rights  of  the  person  who  has  es- 
topped himself  by  his  conduct,  should  be 
held  bound  by  the  estoppel.  Creditors  gain 
nothing  by  the  commission  of  such  a  fraud 
upon  an  innocent  purchaser,  but,  if  held 
bound  by  the  estoppel  upon  their  debtor, 
must  suffer  the  loss  of  their  demands  against 
him  in  whole  or  in  part  They  do  not  seek 
to  ratify  or  confirm  any  act  which  he  has 
done  with  respect  to  his  property,  but  re- 
pudiate ap  act  which  was  fraudulent  not 
only  as  against  the  innocent  purchaser,  but 
as  against  them  as  well;  for  by  that  act  the 
debtor  disclaims  title  to  property  which  ought 
to  go  towards  paying  off  his  just  debts,  in- 
stead of  being  sold  for  the  benefit  of  a  per- 
son who  has  no  title  or  Interest  in  it  nor 
Hen  ux)on  the  same.  Oertainly,  as  a  general 
rule,  "no  privity  exists  between  creditor  and 
debtor;  there  is  neither  devolution  nor  sub- 
ordination of  rights  In  the  relation."  Bige- 
low  on  Estoppel  (5th  Ed.)  343.  As  between 
creditors  of  a  common  debtor,  one  Is  not  en- 
titled to  prevail  over  another  unless  he  has 
acquired  a  superior  lien,  such  as  is  recognized 
by  law  in  the  way  which  the  law  prescribes. 
Thus,  in  Waters'  Appeal,  supra,  an  owner  of 
land  conveyed  It  to  another  with  general 
warranty,  acknowledging  receipt  of  payment 
of  the  purchase  price,  and  taking  Judgment 
for  a  portion  of  the  purchase  money,  which 
had  not  in  point  of  fact  been  paid.  Subse- 
quently, other  creaitors  of  the  vendee  ob- 
tained Judgments  against  him,  which  were 
levied  on  the  land,  and  the  proceeds  of  the 
sale  were  paid  Into  court  These  creditors 
then  sought  to  exclude  the  vendor  from  par- 
ticipation in  the  distribution,  because  of  the 
recitals  in  his  deed  to  their  debtor;  but  the 


court  held  there  was  no  estoppel  of  which 
they  could  take  advantage.  So  it  will  b» 
seen  that  the  rule  of  estoppel,  based  upon 
the  theory  of  privity  in  estate,  works  both 
ways,  and  cannot  be  relied  on  as  bringing 
about  equitable  results,  as  was  recognized  in 
the  case  just  cited.  '^Estoppel  arising  in 
virtue  of  a  misrepresentation  is  the  converse 
of  an  action  of  deceit  The  property  or  in- 
terest claimed  by  reason  of  the  estoppel  coit- 
respondents  to  the  damages  sought  in  the 
action  of  deceit;  and  In  order  to  make  good 
the  claim  of  estoppel,  the  same  things,  it 
should  seem,  are  requisite  that  are  necessary 
to  the  maintenance  of  the  action  mentioned." 
Bigelow  on  Estoppel  (5th  Ed.)  609,  610.  The 
wrong  committed  upon  an  innocent  purchaser 
from  one  other  than  the  true  owner,  who 
stands  by  and  allows  a  fraud  to  be  committed 
upon  the  party  misled,  gives  to  him  a  cause 
of  action.  As  against  the  true  owner,  he 
has  two  remedies— one  an  action  for  dam- 
ages for  the  deceit  practiced  upon  him,  and 
the  other  a  plea  of  equitable  estt^pel  against 
asserting  title  to  the  property  so  bought 
If  the  former  remedy  were  pursued,  no  one 
could  contend  that  by  reason  of  the  pnt^ 
chase  under  such  circumstances,  the  par- 
chaser  acquired  any  estate  or  interest  in  the 
property,  or  lien  thereon.  Only  by  proving 
his  cause  of  action,  and  procuring  judgment 
upon  his  demand  against  the  true  owner, 
could  the  purchaser  obtain  any  lien  upon 
the  property,  and  the  judgment  lien  would 
rank  in  dignity,  as  against  other  liens  on  the 
property,  only  in  the  order  of  its  date.  He 
would  not  until  he  in  this  way  established 
a  lien,  stand  in  any  better  position,  relatively 
to  other  Judgment  creditors  of  the  owner, 
than  any  one  who  had  a  demand  against 
him  not  reduced  to  a  judgment  The  law 
gives  priority  among  creditors  to  those  who 
first  avail  themselves  of  the  remedies  where- 
by they  can  establish  and  enforce  their  rights 
against  the  common  debtor.  The  innocent 
purchaser  who  is  the  victim  of  the  fraud 
cannot  by  way  of  equitable  estoppel,  gain 
an  advantage  over  others  having  claims 
against  the  owner  of  the  property,  since  he 
has  no  Hen  thereon,  nor  legal  nor  equitable 
estate  therein.  He  is  simply  the  victim  of 
a  tort  and  has  no  greater  Interest  in  the 
property  of  the  tort  feasor  than  would  a  per- 
son who  was  injured  by  its  owner's  care- 
lessness or  wilfullness  in  running  over  him 
in  the  street  with  a  carriage  or  automobile. 
As  we  have  endeavored  to  show,  the  pur- 
chaser of  the  land  under  the  Rountree  fl. 
fa.  is  remitted  to  all  the  rights  of  the  plain- 
tiff in  fl.  fa. ;  and  as  the  record  suggests  noth- 
ing even  tending  to  estop  the  original  execu- 
tion plaintiff,  it  Is  immaterial  what  notice 
may  have  been  given  on  the  day  of  the  sale, 
or  what  was  the  arrangement  between  the 
purchaser  and  the  transferee  of  the  execu- 
tion looking  to  the  bringing  of  the  land  to 
sale.  The  purchaser's  title  was  altogether 
unaffected  by  the  estoppel  of  Farrar,  and  if 
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the  legal  title  was  In  Farrar  4t  the  date  of 
the  Judgment  under  which  the  sale  was  made, 
then  it  passed  by  virtue  of  the  sale  to  the 
purchaser.  The  finding  of  the  Jury  that  the 
deed  from  the  Harrises  to  Farrar  had  been 
dellTered  settled  the  issue  of  the  fact  as  to 
tlUe. 

4.  It  was  further  urged  In  the  amendment 
offered,  and  which  was  disallowed,  that  the 
clfUmant  undertook  and  agreed  to  pay  the 
Indebtedness  to  the  plaintiff  In  writing,  and 
that,  on  account  of  this  assumption  of  the 
Indebtedness  and  agreement  to  pay  the  same, 
the  claimant  cannot  now  dispute  either  the 
amount  thereof,  or  the  priority  of  the  same 
oyer  any  title  it  may  have.  It  does  not  ap- 
pear ffom  the  allegations  of  the  equitable 
amendment  with  whom  the  claimant  entered 
into  this  agreement  If  the  agreement  was 
made  with  the  plaintiff  in  fl.  fa.,  his  remedy 
is  upon  the  contract;  if  made  with  soma 
other  person,  he  is  a  mere  stranger  to  it,  and 
It  cannot  be  urged  as  an  estoppel  against 
the  claimant  in  asserting  its  title  to  the 
premises. 

5.  Crltidom  is  made  on  the  instruction  of 
the  court  on  the  subject  of  delivery  of  a  deed, 
the  plaintiff  insisting  that  one  of  the  phrases 
used  by  the  court  was  technical,  and  should 
have  been  explained  to  the  Jury.  The  court 
instructed  the  Jury  that  delivery  was  suffi- 
cient if  the  deed  went  out  of  the  hands  or 
control  of  the  grantor,  '*with  her  intent  that 
It  [should]  operate  and  inure  as  a  muniment 
of  title  to  the  grantee."  This  expression  is 
characterized  as  so  technical  tliat  its  meaning 
should  have  been  explained  to  the  Jury. 
Considered  in  connection  with  the  context, 
we  cannot  think  that  an  intelligent  Jury  could 
have  failed  to  apprehend  the  meaning  of  the 
court.  Besides,  if  the  plaintiff  had  desired 
any  further  elucidation  of  the  instruction,  he 
should  have  made  a  timely  request  of  the 
court    Holmes  v.  Olisby,  121  Ga.  248,  48  S. 

E.  934,  104  Am.  St  Rep.  lOa  In  these 
modem  times,  where  there  is  such  a  general 
diffusion  of  education  among  the  masses, 
and  our  Juries  are  made  up  of  intelligent  and 
upright  citizens,  it  would  seem  that  they 
should  be  given  some  credit  for  intelligence 
and  comprehension,  even  though  the  idea  be 
expressed  in  other  than  colloquial  speech.  - 

6.  In  the  third,  fourth,  and  fifth  grounds 
of  the  motion  for  a  new  trial  complaint  is 
made  that  the  court  submitted  to  the  Jury 
the  single  issue  whether  or  not  the  deed 
from  Mrs.  Maria  L.  Harris  and  Josephine 
EL  and  Matilda  F.  Harris  to  Robert  M.  Far* 
rar  had  ever  been  delivered,  and  failed  to 
instruct  the  Jury  that  inasmuch  as  this  deed 
was  not  recorded,  it  was  Junior  to  the  deed 
held  by  Lewman  from  Frances  F.  Farrar,  for 
the  reason  that  the  title  held  by  her  and 
conveyed  to  Lewman  was  derived  through 
the  will  of  her  mother  and  her  sister  Matilda, 
and  by  a  deed  from  Josephine  B.  Harris, 
which  was  duly  recorded,  provided  Frances 

F.  Farrar  took  this  deed  from  Josephine  BL 


Harris  without  notice  of  the  prior  conveyance 
made  to  Robert  M.  Farrar.  Prior  to  the  re- 
cording act  of  1889  (Olv.  Code  1895,  8  2778), 
a  recorded  deed  from  an  heir  or  devisee  was 
Inferior  in  dignity  to  an  unrecorded  deed  ot 
the  ancestor.  Webb  v.  Wilcher,  S3  Ga.  565 ; 
McCandles  v.  Inland  Acid  Co.,  108  Ga.  618, 
d4  S.  B.  142.  This  rule  was  changed  by  the 
act  of  1889,  and  that  statute  applies  where 
the  senior  .deed  was  made  by  a  testatrix  and 
the  Junior  by  her  devisee.  Holder  v.  Amer- 
ican Investment  Co.,  94  Ga.  641,  21  S.  E. 
897.  But  the  court  properly  omitted  to  sub- 
mit to  the  Jury  any  issue  as  to  the  relative 
priority  of  the  imrecorded  deed  to  Robert  M. 
Farrar,  for  the  reason  that  under  the  undis- 
puted facts,  the  Junior  deeds  relied  on  by 
Lewman  should  not  have  been  given  priority, 
Inasmuch  as  the  record  of  the  title  of  Frances 
F.  Farrar  to  the  lot  in  controversy  was  suf- 
ficient to  put  Lewman  on  notice  that  Mrs. 
Maria  L.  Harris  had,  prior  to  the  execution 
of  her  will,  disposed  of  this  lot  to  Robert  M. 
Farrar,  and  that  It  therefore  constituted  no 
part  of  the  residuum  of  her  estate.  It  will 
be  remembered  that  in  the  will  of  Maria 
L.  Harris  the  lot  on  Collins  street  which  was 
specifically  devised  to  two  of  her  daughters, 
was  described  as  being  bounded  on  the 
''south  by  house  and  lot  of  Robt  M.  Farrar," 
who  was  then  In  possession  of  the  premises. 
This  lot  is  the  one  now  in  controversy.  In 
the  will  of  Matilda  F.  Harris  she  undertook 
to  devise  only  her  half  interest  in  the  house 
and  lot  which  had  been  occupied  by  Mrs. 
Maria  L.  Harris  prior  to  her  death,  and 
reference  was  made  to  her  will  for  a  more 
particular  description  of  this  lot  An  in- 
vestigation of  Mrs.  Farrar's  claim  of  title 
would  have  disclosed  to  Lewman  that  she 
got  no  estate  by  inheritance  from  her  mother, 
but  derived  such  title  as  she  had  under  the 
win  of  her  mother  and  the  subsequent  will 
of  her  sister,  Matilda.  The  recitals  to  the 
contrary  in  the  deed  from  Josephine  E.  Har- 
ris to  Mrs.  Farrar  were  untrue,  as  an  ex- 
amination of  the  records  by  Lewman  at  the 
time  of  making  the  loan  to  Mrs.  Farrar  would 
have  demonstrated.  The  records  disclosed, 
not  only  that  Mrs.  Harris  died  testate,  but 
that  in  her  will  she  recognized  that  the  house 
and  lot  fronting  the  southern  boundary  of 
her  home  place,  and  then  being  occupied  by 
Farrar,  belonged  to  him,  and  formed  no  part 
of  her  estate.  In  view  of  this  unequivocal 
disclaimer  of  ownership  on  the  part  of  Mrs. 
Harris,  no  one  would  be  warranted  in  assum- 
ing that  the  lot  in  controversy  passed  under 
her  will  as  a  part  of  the  residuum  of  her 
estate.  Lewman  thus  bad  constructive  no- 
tice that  Mrs.  Harris  recognized  the  title  tp 
this  lot  to  be  in  Robert  M.  Farrar,  and  there- 
fore is  not  in  a  position  to  assert  that  he 
stands  in  the  attitude  of  an  innocent  purchas- 
er without  notice  of  the  unrecorded  deed 
from  her  to  Farrar. 

The  foregoing  discussion  disposes  of  all  the 
Questions  presented  with  which  It  Is  necessary 
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to  deal.  The  court  below  very  fully  and 
fairly  submitted  to  the  Jury  the  only  issue 
which  was  really  involved  in  the  controversy, 
and  their  finding  upon  this  issue  should,  we 
think,  be  allowed  to  stand. 

Judgment  on  main  bills  of  exceptions  re- 
versed; on  cross-bill  affirmed. 

All  the  Justices  concurring,  except  LUMP- 
KIN, J.,  disqualifled,  and  BECK,  J.,  not  pre- 
siding. 

(124  Ga.  a04) 

TYLER  V.  THEILIG  et  al. 
(Supreme  Court  of  QeOrgia.    Nov.   18,   1905.) 

1.  WiiJC/— Construction— Nature  of  E6tatb. 

A  testator  devised  described  real  estate 
to  his  wife,  **free  from  all  charge  or  limitation. 
to  her  own  proper  use,  benefit,  and  behoof,'* 
but  added  in  immediate  connection  therewith 
the  following  provision:  "In  the  event  that  I 
and  my  said  wife  should  die  without  children, 
then  I  give,  bequeath,  and  devise  the  said  above- 
described  real  estate  to  my  wife's  sister  [F.], 
to  have  and  to  hold  the  same  in  fee  simple, 
to  her  and  her  heirs  forever;  nevertheless  this 
bequest  and  devise  shall  in  no  wise  interfere 
or  limit  my  wife's  interest  in  said  real  estate. 
Should  said  [F,]  die  before  my  said  wife  leaving 
no  child  or  children,  then  this  devise  shall 
revert  and  become  a  part  and  parcel  of  my 
general  estate,  subject  to  any  disposition  that 
my  wife  may  make  of  the  same."    Held : 

(1)  The  widow  took  a  fee-simple  estate, 
determinable  upon  her  death  without  issue,  in 
which  event  Fl,  if  living,  or  her  issue,  if  she 
had  previously  died  leaving  children,  would 
take  a  fee-simple  estate. 

(2)  In  the  event  of  the  death  of  F.  with- 
out  issue  prior  to  the  death  of  the  testator's 
widow,  the  property  would  revert  to  the  tes- 
tator's general  estate,  subject  to  the  control 
of  the  widow  and  to  her  disposition  by  deed 
or  wilL 

2.  Same  — Devise  of  Bemaindeb  —  Descbip* 
TiON  OF  Testatob— Conditional  Provi- 
sion. 

A  devise  of  the  residue  of  the  estate  to 
the  testator's  widow  for  life  or  during  widow- 
hood, with  remainder  after  her  death  or  re- 
marriage to  "the  lawful  heirs  of  Charles  F. 
Tyler  in  the  United  States  of  America,  or  the 
lawful  heirs  of  Carl  F.  Theilig,  formerly  of 
Noulitz,  Saxon  Altenburg,"  according  to  the 
Georgia  statute  of  distributions,  conveyed  to  the 
widow  an  estate  for  life  or  widowhood,  with 
remainder  to  the  heirs  of  the  testator  other 
than  the  widow. 

(a)  It  appearing  that  the  testator,  a  native 
of  the  German  Empire,  was  known  in  Germany 
as  Carl  F.  Theilig  and  in  the  United  States 
as  Charles  F.  Tyler,  and  that  the  will  was 
signed  with  both  names,  the  alternative  ex- 
pression was  merely  a  means  of  identification, 
and  did  not  render  the  devise  in  remainder  void. 

(b)  A  subsequent  clause  in  the  will,  which 
provided  for  children  which  might  be  bom  after 
its  execution,  was  not  in  conflict  with  the  de- 
vise last  mentioned,  but  was  merely  an  al- 
ternative or  conditional  provision. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  Maggie  Tyler  against  Franz 
Theilig  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Afi3rmed. 

Carl  F  Theilig,  a  German  subject,  mov- 
ed to  this  country,  became  naturalized,  and 
changed  his  name  to  Charles  F.  Tyler.    In 


1903  he  died,  a  citizen  of  Georgia,  leaving  a 
will  in  which  he  sought  to  dispose  of  an  es- 
tate valued  at  something  more  than  $50,000. 
His  wife,  Maggie  Tyler,  was  made  executrix 
of  the  will.  The  present  suit  Is  upon  her 
petition,  which  alleges  that  the  wiU  is  am- 
biguous, and  prays  that  the  court  construe 
it  The  first  item  of  the  will  is  as  follows: 
"I  give,  bequeath,  and  devise  to  my  wife, 
Maggie  Tyler,  the  following  property,  to 
wit:  All  that  tract  or  parcel  of  land  in  the 
city  of  Atlanta,  luiown  as  No.  157  Walton 
street,  situated  on  the  north  side  of  said 
street  and  fronting  on  the  same  fifty  (50)  feet, 
more  or  less,  and  extending  back  from  said 
street  one  hundred  and  sixty  (160)  feet,  more 
or  less,  free  from  all  charge  or  limitation, 
to  her  own  proper  use,  benefit  and  behoof. 
In  the  event  that  I  and  my  said  wife  should 
die  without  children,  then  I  give,  bequeath, 
and  devise  the  said  above-described  real  es- 
tate to  my  wife's  sister,  Froney  Flowers,  to 
have  and  to  hold  the  same  in  fee  simple,  to 
her  and  her  heirs  forever— nevertheleae  this 
bequest  and  devise  sliall  in  no  wise  interfere 
or  limit  my  wife's  interest  in  said  real  es- 
tate. Should  said  Froney  Flowers  die  be- 
fore my  said  wife,  leaving  no  child  or  chil- 
dren, then  this  devise  shall  revert  and  be- 
come a  part  and  parcel  of  my  general  es- 
tate, subject  to  any  disposition  that  my  wife 
may  make  of  the  same."  The  petition  al- 
leges that  Froney  Flowers  was  in  life  at 
the  date  of  the  death  of  the  testator;  that 
the  testator  died  without'  leaving  any  child 
or  children,  or  the  descendants  of  a  child 
or  children,  being  survived  only  by  his  wife, 
the  petitioner,  who,  as  before  stated,  was 
named  as  his  executrix;  and  that  petitioner 
is  unable  to  determine  wliat  estate,  if  any, 
passes  to  Froney  Flowers  under  the  last- 
named  clause  of  the  item  quoted,  "whether 
the  attempted  bequest  to  said  Fron^  Flow- 
ers Is  wholly  void  because  repugnant  to  the 
devise  to  Maggie  Tyler  made  in  the  first 
clause  of  said  first  item,  or  whether  the 
same,  if  in  any  event  valid,  lapsed  by  rea- 
son of  the  fact  that  Maggie  T^Ier  did  not 
die  prior  to  the  will's  taking  effect"  The 
second  item  of  the  will  was  as  follows:  '*I 
give,  bequeath,  and  devise  to  my  wife,  Mag- 
gie Tyler,  all  the  rest,  residue,  and  remainder 
of  my  real  and  personal  estate,  of  every 
name,  description  and  nature  whatever,  to 
be  used  and  enjoyed  by  her  during  her  nat- 
ural life,  or  so  long  as  my  wife  shall  be  and 
remain  a  widow;  and  from  and  Immediate- 
ly after  her  decease,  or  in  the  event  of  her 
marrying  again,  from  and  immediately  after 
her  remarriage,  then  the  rest,  residue,  and 
remainder  of  my  resl  estate  shall  be  dis- 
tributed to  and  descend  according  to  the 
laws  of  inheritance  in  force  in  the  state  oi 
Georgia,  to  my  lawful  heirs  in  the  United 
States  of  America,  or  the  lawful  heirs  of 
Carl  F.  Theilig,  formerly  of  Noulitz,  Saxon 
Altenburg."  It  was  alleged  that  at  the  time 
of  his  death  the  testator  was  survived  by  bis 
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widow,  the  petitioner,  a  resident  of  Fulton 
county,  Ga.,  a  niece  residing  In  Pasadena, 
Los  Angeles  county,  Gal.,  and  brothers  and 
slaters  and  children  of  a  deceased  brother 
and  a  deceased  sister  living  in  the  German 
Empire,  and  that  petitioner  is  unable  to  de- 
termine the  legal  ^ect  of  the  second  item 
of  the  will;  four  questions  arising  in  its 
construction,  to  wit:  (1)  Does  Maggie  Tf- 
ler  take  an  absolute  title  in  the  personal 
property  of  the  estate  under  this  Item,  or 
only  an  estate  therein  for  life  or  widowhood? 
(2)  Is  the  remainder  estate  attempted  to  be 
created  under  this  item  for  the  heirs  of  the 
testator  void  for  uncertainty?  (3)  If  not 
void  for  uncertainty,  Is  the  devise  of  the  re- 
mainder of  the  estate,  created  under  item  2, 
limited  to  the  heirs  residing  In  the  United 
States  of  America,  or  to  the  German  Empire 
alone,  or  does  it  Include  both?  (4)  If  not 
void  for  uncertainty,  would  Maggie  Tyler, 
the  widow  of  the  testator,  In  the  event  of 
her  remarriage,  take  as  sole  heir  under  the 
Georgia  statute  of  distributions?  The  third 
Item  of  the  will  undertakes  to  create  in  the 
testator's  wife  a  trust  for  the  benefit  of  any 
child  or  children  begotten  by  him  which 
might  be  bom  of  her  before  or  subsequent 
to  his  death;  but  the  petition,  as  amended, 
shows  that  no  such  child  was  bom,  and  that 
the  possibility  of  issue  has  become  extinct 
It  was  prayed  that  the  court  constrae  the 
will,  and  enter  a  decree  by  which  the  various 
doubts  suggested  should  be  resolved,  and  that 
certain  named  parties  at  interest,  residing  In 
this  country  and  In  the  German  Empire, 
be  served  and  made  parties  to  the  suit.  As 
no  question  of  fact  was  Involved,  the  case 
was  submitted  on  Its  purely  legal  aspects  to 
the  Judge  tor  determination,  and  a  decree 
was  entered  in  accordance  vrlth  an  opinion 
which  his  honor  filed  and  had  sent  up  with 
the  record.  To  this  decree  the  executrix 
excepted. 

Montz  &  Austin,  for  plaintiff  in  error. 
David  Elchberg,  for  defendants  in  error. 

FISH,  0.  J.  (after  making  the  foregoing 
statement).  Since  this  case  was  tried,  the 
learned  Jurist  who  rendered  the  Judgment 
has,  as  was  said  of  his  lamented  kinsman  by 
Chief  Justice  Bleckley  on  a  similar  occasion, 
been  translated  to  a  seat  on  this  bench,  and 
the  possibility  of  an  error  on  his  part,  like 
that  of  Issue  on  the  part  of  the  plaintiff  be- 
low, has  become  extinct  Not  that  there 
has  been  any  error  committed  by  him  in  the 
Judgment  now  under  review,  for  the  clear 
and  lucid  opinion  in  which  he  sets  forth  his 
reasons  for  that  Judgment  so  thoroughly  ac- 
cords with  our  own  view  of  the  case  that  we 
&ave  decided  to  adopt  the  opinion,  with  some 
necessary  modifications,  as  our  own. 

1.  It  Is  contended  that  the  first  item  of  the 
will  gave  a  fee-simple  absolute  estate  to  Mrs. 
!I^ler,  and  that  Froney  Flowers  took  no  es- 


tate thereunder.  If  this  construction  is  cor- 
rect, and  there  was  no  condition  or  limitation 
Intended  to  be  put  upon  the  estate  devised  to 
Mrs.  Tyler,  then  the  second  paragraph  of 
this  item  Is  absolutely  meaningless  and  mere 
surplusage.  If  effect  is  to  be  given  to  the 
first  paragraph  alone,  then  the  second  para- 
graph would  be  given  no  effect  whatever. 
This  win  not  be  done  unless  absolutely  nec- 
essary, but  all  the  provisions  will  be  con- 
straed  In  harmony  when  It  can  be  done.  The 
expression  *'free  from  all  charge  or  limita- 
tion" In  the  first  paragraph  of  this  Item  may 
well  be  constmed  to  mean  that  there  shall 
be  no  Incumbrance  or  charge  fixed  upon  the 
estate,  or  limitation  as  to  her  use  and  en- 
joyment of  the  estate  devised  to  her,  or  limi- 
tation upon  the  manner  of  her  enjoyment 
of  it  So,  also,  the  words  "to  her  own  prop- 
er use,  benefit  and  behoor*  are  as  applicable 
to  a  life  estate  or  an  estate  for  years  as  to 
an  estate  In  fee  simple,  merely  excluding  any 
trust  use,  or  benefit  for  othetrs.  Immediate- 
ly following  this  Is  the  provision  that.  In  the 
event  the  testator  and  his  wife  should  die 
without  children,  then  he  devised  the  proper- 
ty to  Froney  Flowers,  "to  have  and  to  hold 
the  same  In  fee  simple,  to  her  and  her  heirs 
forever."  While  a  devise  or  grant  In  this 
state  does  not  require  the  use  of  the  word 
''heirs"  in  order  to  convey  a  fee-simple  es- 
tate, yet  the  fact  that  the  devise  to  Mrs. 
Tyler  does  not  expressly  declare  a  fee-simple 
estate  or  use  the  word  "heirs,'*  and  the  de- 
vise to  Froney  Flowers  does  both  of  these 
things,  Indicates  that  the  person  who  drew 
the  will  intended  some  difference  in  the  es- 
tates to  be  granted.  The  words,  ••neverthe- 
less this  bequest  and  devise  shall  In  no  wise 
interfere  or  limit  my  wife's  Interest  In  said 
real  estate,"  appear  to  have  been  added  foif 
fear  that  her  use  and  enjoyment  might  be 
hampered  or  fettered  by*  this  additional  de- 
vise to  Froney  Flowers.  Sometimes  a  re- 
mainderman may  proceed  against  a  tenant 
in  a  particular  estate  because  of  waste,  or 
the  like.  It  would  seem,  by  reason  of  this 
additional  devise  to  her  sister,  that  the  hus- 
band did  not  desire  any  Interference  of  this 
kind  with  his  wife  It  will  be  noticed  that 
he  does  not  say  here  that  his  wife  has  a 
fee-simple  or  absolute  estate,  but  that  this 
devise  shall  not  Interfere  with  her  "Interest 
In  said  real  estate."  The  fact  that  the 
draftsman  evldentiy  understood  the  mean- 
ing of  the  expression  "fee  simple,"  and  that 
It  was  nowhere  used  In  connection  with  the 
devise  to  Mrs.  Tyler,  but  was  used  in  connec- 
tion with  the  additional  devise  to  her  sister, 
and  that  in  referring  to  what  was  devised 
to  Mrs.  Tyler  it  was  not  spoken  of  as  a  fee- 
simple  estate,  but  as  her  "interest"  in  the 
property,  Indicates  that  the  testator  did  not 
Intend  to  devise  to  his  wife  an  absolute  fee- 
simple  estate  free  from  all  conditions.  The 
provision  that  "should  said  Froney  Flowers 
die  before  my  said  wife,  leaving  no  child  or 
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children,  then  this  devise  shall  rev^  and  be- 
come a  part  and  parcel  of  my  general  estate, 
■nbject  to  any  disposition  that  my  wife  may 
make  of  the  same/'  is  not  so  repugnant  to 
what  precedes  as  to  render  it  void.  It  pro- 
vides for  two  things:  First,  that  if  Froney 
Flowers  should  die  before  his  wife,  without 
child  or  children,  the  devise  to  her  should 
not  Inure  to  her  collateral  heirs,  but  the  prop- 
erty should  revert  to  the  testator's  general 
estate;  and,  secondly,  he  evidently  desired 
that  in  that  event  his  wife  should  have  the 
right  to  make  final  disposition  of  It,  and  that 
It  should  not  necessarily  fall  into  the  residue, 
and  be  governed  by  item  second.  Taking 
the  entire  item  altogether,  we  think  the  prop- 
er construction  is  this :  The  testator  devised 
to  his  wife  the  real  estate  described  in  this 
item  In  fee,  but  this  fee  was  determinable 
upon  the  condition  named,  to  wit,  that  the 
testator  and  his  wife  should  die  without 
children.  In  that  event,  upon  her  death  the 
property  should  pass  to  Froney  Flowers  in 
fee  simple.  If  Froney  Flowers  should  die 
before  the  testator's  wife,  leaving  no  child 
or  children,  then  the  property  should  revert 
and  become  part  of  his  general  estate,  but 
his  wife  should  have  the  right  to  make  dis- 
position thereof,  excepting  it  from  the  meth- 
od of  distribution  provided  for  in  Item  second, 
if  she  so  desired.  It  is  not  absolutely  clear 
whether  the  testator  meant  that  this  disposi- 
tion should  be  by  deed  or  will,  or  either,  at 
the  option  of  his  wife,  but  most  probably,  as 
no  limitation  is  put  upon  the  word  *'disposi- 
tion,"  he  intended  to  confer  the  power  of 
disposition  upon  her  as  she  might  choose,  in 
case  of  a  reversion  upon  the  death  of  Froney 
Flowers  without  child  or  children.  It  can- 
not be  said  that  this  added  provision  for  the 
*  benefit  of  the  wife  Is  inconsistent  with  the 
grant  to  her  of  a  fee  determinable  upon  con- 
dition. If  the  devisee  In  remainder  under 
such  condition  should  die  without  child  or 
children,  the  wife  would  have  the  added 
right  of  disposition^ 

2.  It  Is  contended  that  under  Item  second 
Mrs.  T^Ier  took  an  absolute  fee-simple  estate 
In  the  realty;  that  she  took  an  estate  for 
life  or  widowhood,  with  remainder  to  the 
testator's  heirs  at  law,  according  to  the  laws 
of  descent  In  this  state;  that  she,  as  his  wid- 
ow, was  the  only  heir  at  law;  and  that  there- 
fore the  estate  for  life  or  widowhood  united 
with  the  estate  In  remainder,  and  she  thus 
acquired  an  absolute  fee-simple  estate.  The 
brothers  and  sisters  of  the  testator  and  the 
descendants  of  brothers  and  sisters  deny 
this  contention.  They  contend  that  the  prop- 
er construction  of  item  second  as  to  the  real 
estate  is  to  give  Mrs.  Tyler  a  life  estate  or  es- 
tate during  widowhood,  and  after  her  death 
an  estate  in  remainder  to  them ;  that  having 
given  her  a  life  estate  with  remainder  to 
his  lawful  heirs,  he  meant  his  lawful  heirs 
other  than  her.  As  to  the  personalty  referred 
to  in  this  item»  it  will  be  observed  that  the 


first  part  ot  the  item  creates  a  life  estate  In 
Mrs.  Tyler,  while  the  second  part,  which  re- 
fers to  the  remainder  estate,  does  not  in- 
clude the  personalty,  but  only  the  real  estate. 
Therefore,  aa  to  the  personal  property,  an 
estate  for  life  or  widowhood  ia  created  in 
Mrs.  Tyler,  with  no  provision  as  to  remainder. 
It  is  contended  that  Bdrs.  Tyler  tsakes  a 
{particular  estate  as  devisee  thereof,  and  also 
takes  the  remainder  estate  as  sole  heir, 
under  the  description  of  the  person  or  persons 
to  take  in  remainder.  If  this  contention  is 
correct,  then  item  'second  of  the  will  might 
be  briefiy  stated  thus:  A  testator  devises  to 
Ills  wife  an  estate  in  the  residue  of  his  prop- 
erty, which  he  distinctly  limits  to  an  estate 
for  life  or  during  widowhood.  He  desires 
to  make  provision  as  to  what  shall  become  of 
the  real  estate  upon  her  death  or  remarriage, 
and  in  order  to  do  this  he  provides  that  it 
shall  go  to  his  wife.  It  is  hardly  likely  tliat 
the  testator  intended  to  use  so  many  words 
and  so  many  provisions  for  the  purpose  of 
conveying  a  fee-simple  absolute  estate  to  his 
wif&  It  is  as  if  he  had  said:  "I  create  a 
life  estate  in  favor  of  my  wife,  which  I 
distinct^  limit  as  being  a  life  estate,  and 
after  her  death  I  then  create  a  remainder  in 
her."  It  is  quite  true  that  there  are  a  number 
of  cases  which  hold  that  where  a  testator 
gives  property  to  a  tenant  for  life,  and  on  the 
death  of  the  life  tenant  to  the  testator's  next 
of  kin,  and  there  is  nothing  in.  the  context  to 
qualify,  or  in  the  circumstances  of  the  case 
to  exclude,  the  natural  meaning  of  the  tes- 
tator's words,  the  next  of  kin  of  the  testator 
living  at  his  death  wiU  take;  and  if  the 
tenant  for  life  be  such  ne^t  of  kin,  either 
solely  or  Jointly  with  other  persons,  he  will 
not  on  that  account  be  excluded.  There  are 
other  cases  which  hold  to  the  contrary.  Or- 
dinarily in  this  state  a  limitation  over  to 
"heirs"  means  to  children.  But  the  testator 
did  not  mean  this,  because  he' had  no  child, 
and  made  a  different  provision  if  one  should 
be  born.  8o  that  we  must  look  from  the 
ordinary  signification  to  the  meaning  of  the 
testator.  In  the  present  case  Carl  F.  Theilig 
formerly  lived  in  Noulltz,  Saxon  Altenbnrg. 
He  came  to  America  many  years  ago,  leaving 
brothers  and  sisters  in  Germany.  He  mar- 
ried in  this  country,  but  never  had  any 
children.  None  of  his  family  are  in  America, 
except  one  niece  in  California.  After  be 
came  to  this  country,  he  adopted  the  name  of 
Charles  F.  Tyler,  Instead  of  the  German  name 
of  Carl  F.  Theilig.  He  has  brothers  and 
sisters,  and  descendants  of  brothers  and 
sisters,  in  Germany.  In  the  light  of  these 
facts,  we  must  look  for  his  intent  in  the  use 
of  the  expression  in  item  second  of  the  will- 
If  the  testator  has  used  clear  and  unambigu- 
ous words,  and  there  is  nothing  in  the  context 
to  qualify  the  meaning  of  such  words  as 
"heirs"  and  "next  of  kin,"  they  will  take 
effect  according  to  their  ordinary  significa- 
tion, although  the  result  may  oe  somewhat 
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anomalous.  Did  the  testator  mean  that  after 
his  wife's  death  the  residue,  in  which  she  had 
a  life  estate,  should  then  descend  to  her  in 
fee  simple?  The  words  "shall  he  distributed 
to"  also  throw  some  light  upon  the  intention 
of  the  testator.  It  is  true  that,  if  there  is 
only  one  person  entitled  to  an  estate,  such 
expressions  as  "distribute"  or  "divide"  would 
not  create  more  devisees  or  distributees;  but 
where  the  testator  had  brothers  and  sisters 
among  whom  an  estate  might  be  distributed 
or  divided,  and  where  the  term  is  not  as 
apt  as  when  applied  to  a.  single  individual, 
It  may  be  considered  as  throwing  some  light 
upon  the  intention  of  the  testator.  Further, 
the  testator  was  careful  in  this  connection  to 
note  the  fact  that  he  was  known  as  Charles 
F.  Tyler  in  the  United  States  and  Carl  F. 
Theilig  in  Germany,  and  that  the  heirs  re- 
ferred to  were  the  heirs  of  Charles  F.  ^ler 
in  the  United  States,  or  Car)  F.  Theilig, 
formerly  of  Noulitz,  Saxon  AJtenburg.  If 
the  testator  had  intended  that  his  wife  alone 
should  hfLve  the  remainder  in  fee,  what  pos- 
sible reason  could  there  have  been  for  him  to 
r^er  to  the  fact  of  his  former  German  name, 
and  persons  who  might  be  his  heirs  under 
that  name.  Again,  in  item  fourth,  the  tes- 
tator's wife  is  nominated  as  his  executrix, 
and  it  is  provided  that,  in  the  event  of  her 
death  before  entering  upoa  said  trust,  "or 
before  the  completion  of  said  execution  of 
this  will,"  then  Froney  Flowers  should  be- 
come executrix.  Now,  if  the  testator  intended 
merely  to  make  his  wife  his  sole  devisee  in 
fee  simple  and  also  his  executrix,  there  could 
be  no  reason  for  providing  for  another  ex* 
ecntrix  in  case  of  her  death  before  the  com* 
pletion  of  the  ^ecution  of  the  will.  It  would 
seem  that  the  testator  contemplated  some- 
thing further  to  be  done  in  the  execution  of 
this  will  besides  merely  turning  over  the 
property  to  his  wife.  He  evidently  did  not 
mean  to  refer  merely  to  the  payment  of  debts, 
because  the  will  nowhere  refers  to  the  ex- 
istence of  debts,  nor  does  he  make  (what  Is 
quite  a  common  provision  with  testators) 
a  statement  that  debts  shall  be  paid.  Tak- 
ing the  entire  will  together,  it  is  evident  that 
the  testator  did  not  mean  by  the  second  item 
of  the  will  simply  to  provide  that  his  wife 
should  have  a  life  estate,  and  upon  her  death 
the  remainder  interest  should  descend  to  her; 
or  that  she  should  have  an  estate  for  widow- 
hood, and  that  if  she  remarried  the  remainder 
should  "descend"  to  her.  The  fact  that  the 
husband  provided  an  estate  during  widowhood 
which  was  to  terminate  upon  the  remarriage 
of  the  widow  evidently  indicates  that  he  in- 
tended to  lessen  her  estate  in  case  of  remar- 
riage, not  to  increase  it.  If  the  contention  of 
the  plaintifP  is  correct,  the  testator  worked  ex- 
actly the  opposite  result,  because  his  wife 
clearly  has  an  estate  under  the  will  so  long 
as  she  remains  a  widow,  but  if  she  remarries 
she  gets  a  fee-simple  estate.  It  is  hardly 
likely  that  the  testator  intended  to  accomplish 
this  result  In  the  first  item  he  had  provided 
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a  home  for  his  wife,  which  she  would  not 
lose  in  case  of  remarriage.  He  also  left  her 
the  personalty,  which  is  not  affected  by  the 
remainder.  It  appears  most  likely  that  his 
memory  reverted  to  the  home  of  his  early 
days,  and  that  he  did  not  wish,  in  the  event 
his  wife  died  childless  or  remarried,  that 
this  other  property  should  pass  to  strangers, 
but  to  his  own  blood  kin. 

It  is  suggested  that  the  expression,  "that 
is  to  say,  the  lawful  heirs  of  Charles  F. 
l^ler  in  the  United  States  of  America,  or  the 
lawful  heirs  of  Carl  F.  Theilig,  formerly  of 
Noulitz,  Saxon  Altenburg,"  being  in  the  al- 
ternative, renders  the  devise  in  remainder, 
void.  We  do  not  think  so.  In  view  of  the 
fact  that  Mr.  Tyler's  original  name  was 
Theilig,  and  that  when  he  came  to  America  he 
adopted  the  name  of  Tyler,  and  that  in  pro- 
viding for  this  remainder  he  doubtless  had  in 
mind  the  fact  that  in  Germany  he  might  still 
be  called  Theilig,  and  that  persons  claiming 
as  hia  heirs  might  know  him  under  that 
name,  and  in  view  of  the  fact  that  there  are 
no  heirs  in  Ainerica  except  his  wife,  and  that 
one  niece  had  come  to  the  United  States  who 
might  possibly  have  answered  to  the  descrip- 
tion of  an  lieir  if  her  father  died,  and  that 
others  might  oome  to  this  country  as  two  of 
the  family  had  done,  It  seems  that  the  more 
natural  construction  to  be  put  on  the  will  is 
that  the  testator,  in  providing  for  the  dis- 
tribution to  his  heirs,  merely  wished  to 
identify  himself  as  CharleA  F.  Tyler  in 
An^erica  and  Carl  F.  Theilig  In  Germany,  and 
to  direct  that  distribution  should  be  made 
according  to  his  will,  whether  the  claim  be 
made  under  the  name  of  Tyler  or  Theilig. 
This  idea  is  further  borne  out  by  the  fact 
that  he  signed  the  will  in  both  names,  Tyler 
and  Theilig.  At  all  events,  the  construction 
Indicated  is  certainly  to  be  preferred  to  one 
which  would  render  the  devise  void. 

It  is  also  suggested  that  item  third  is  in 
direct  conflict  with  item  second,  and  there- 
fore destroys  its  efficacy.  We  cannot  concede 
the  soundness  of  this  contention.  The  will 
was  executed  in  May,  1S97,  and  the  testator 
died  in  November,  1903.  Item  third  was 
merely  an  alternative  or  conditional  pro- 
vision, made  in  case  there  should  be  a  child 
born  to  himself  and  wife.  No  such  child  was 
born,  either  before  his  death  or  afterwards, 
and  item  third  never  took  effect  Mere  al- 
ternative provisions,  one  of  which  creates  a 
trust  if  a  child  be  born,  and  the  other  differ- 
ent distribution  If  there  be  no  child  born,  are 
not  In  conflict,  and  one  does>  not  destroy  the 
other. 

A  number  of  authorities  have  been  cited 
by  counsel  for  the  plaintiff  to  sustain  their 
position  as  to  the  words  "heirs"  and  "next 
of  kin"  when  used  in  wills,  but  we  do  not 
think  they  are  in  point  The  only  Georgia 
case  cited  is  that  of  Wiggins  v.  Blount,  33 
Ga.  409.  That  case,  however,  is  very  differ- 
ent from  the  one  at  bar.  '^  There  an  estate 
was  created  in  the  testator's  wife  for  life  or 
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daring  widowhood,  for  the  benefit  of  herself 
and  the  testator's  family,  with  the  provision 
that,  if  any  of  the  children  should  leave  the 
family,  by  marriage  or  otherwise,  they  should 
cease  to  share  In  the  benefits  of  the  estate 
during  the  life  of  their  mother.  A  daughter 
married,  and  subsequently  dies  without  issue, 
and  her  husband,  surviving  her,  remarried, 
and  also  died  without  issue.  His  widow 
sued  the  administrator  d.  b.  n.  of  the  origi- 
nal testator  for  a  child's  share  of  the  estate, 
the  testator's  wife  having  died  in  the  mean- 
^me,  and  it  was  held  that  she  could  recover. 
In  the  present  case  there  is  no  provision  for 
holding  the  estate  together  until  a  given  time, 
and  then  dividing  it  among  the  widow  and 
others;  but  according  to  the  contention  of 
the  widow  the  property  constitutes  for  her 
a  life  estate,  with  a  remainder  to  her  after 
her  death  or  remarriage.  It  is  not  a  case  of 
division  among  a  class  of  which  she  is  a 
nember,  bat  it  is  claimed  that  she  alone  la 
meant  by  the  description  of  who  la  to  take 
fn  remainder,  and  that  all  the  words  about 
Thellig  and  Germany  and  distribution  are 
surplusage.  We  do  not  'hesitate  to  hold  that 
th)s  claim  is  without  foundation. 

Judgment  aflOrmed.  All  the  Justices  con* 
earring,  except  LJJMP'EIN,  J^  dlaqoalifled, 
and  BECK,  J.,  not  presiding. 


(124  Ga.  8X0) 
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(Supreme  Ooort  of  Georgia.    Nov.  20,   1005.) 

1.  Tbusts  —  Educational   and    Rbuoioub 
Purposes. 

Where  the  owners  of  a  lot  of  land  convey* 
ed  it  to  certain  named  persons,  "and  their 
successors,  in  trust  for  the  purposes  herein- 
after mentioned  and  declared,"^  to  have  and  to 
hold  to  them  "and  their  successors  in  office,  for- 
ever, in  trust  that  they  shall  erect  and  build 
or  cause  to  be  built  thereon  two  academies  or 
seminaries,  and  also  to  build  a  house  or  place 
of  worship  for  the  use  of  the  members  of  the 
Methodist  Episcopal  Church,  and  in  further 
trust  that  in  case  of  vacation,  by  death  or  other- 
wise, of  a  trustee  or  trustees,  the  vacancy  shall 
be  filled  by  the  proper  authority  by  another 
trustee  or  trustees  as  the  case  may  be,"  such 
a  conveyance  created  a  continuing  trust  for 
educational  and  religious  purposes. 

2.  Same  —  Tbustees  —  Death— Appointment 
of  succbssobs. 

Such  a  trust  is  the  subject  of  equitable 
Jurisdiction  *  and,  if  the  original  trustees  named 
in  the  deed  are  no  longer  in  existence,  the 
superior  court,  exercising  equitable  jurisdiction, 
will  appoint  successors  upon  application  of  any 
person  authorized  to  bring  the  action. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent.  Dig.  Charities,  {§  8,  42,  86;  vol.  47, 
Cent.  Dig.  Trusts,  §§  207,  208.] 

3.  Same— TrrtE  of  Trustees. 

Under  the  acts  of  this  case,  neither  the 
trustees  of  the  Methodist  Episcopal  Church  nor 
the  trustees  of  the  Ft.  Valley  Male  &  Female 
Academy  are  shown  to  be  the  successors  of  the 
original  trustees,  lawfully  appointed. 

4.  Saice--Enfobcem£nt  of  Tbubt— Right  to 
Sue— Beneficial  Interest. 

One  who  owns  a  residence  lot  abutting  on 
the  land  covered  by  the  trust  is  not  for  that 
reason  a  beneficiary  of  the  trust  or  authorised 


to  file  a  proceeding  to  have  trustees  api^inted 
and  the  trust  protected. 

5.  Same. 

A  woman  who  alleges  that  she  is  a  ddsen 
and  taxpayer  of  the  town  and  county  in  which 
the  land  covered  by  the  original  trust  deed  is 
located  does  not  thereby  show  a  sufficient  in- 
terest in  the  trust  to  authorise  her  to  file  an 
equitable  petition  for  the  purposes  stated  in 
the  last  note. 

6.  Same— Protection  of  Trust  Property. 

A  member  of  the  Methodist  Episcopal 
Church  of  the  town  in  which  the  land  was 
situated,  and  which  occupied  the  church  build- 
ing erected  on  the  lot,  had  such  an  interest  in 
the  trust  as  authorized  her  to  file  an  equitable 
petition  to  have  trustees  appointed,  and  to  en- 
join an  unauthorised  sale  of  the  property  by 
the    church    authorities.    Whether    a    sale    by 

S roper  trustees  will  be  authorised  by  the  court 
I  not  decided. 

7.  Same— Saub  bt  TRuerrEB— Rights  or  Pur- 
chaser—Notice. 

A  purchaser  from  a  trustee,  with  notice 
actual  or  constructive  of  the  trust,  holds  as 
trustee  for  the  beneficiaries. 

8.  'Same— Deed  bt  Trustxbs  to  Other  Teus- 

TEES. 

Where  two  seU  of  trustees  daim  to  be 
acting  under  a  deed  which  created  the  trust, 
a  deed  from  one  of  them  to  the  other  will  not 
operate  either  as  title  or  color  of  title  as  against 
the  common  trust 
(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Houston  Ctoun- 
ty;  W.   H.  Felton,  Judge. 

Suit  for  injunction  by  A.  W.  Harris 
against  S.  B.  Brown  and  others.  There  was 
a  decree  for  defendants,  and  pUilntiff  brings 
error.    Reversed. 

On  August  26,  1836»  Mathew  Dorsey  and 
James  A.  Everett  conveyed  to  Hardy  Hunter 
and  eight  other  persons  named,  "and  their 
successors,  in  trust  for  the  purposes  here- 
inafter mentioned  and  declared,"  certain 
described  lands  in  the  county  of  Houston* 
containing  six  acres  more  or  less,  'to  have 
and  to  bold  the  above-described  lot  or  piece 
of  land  unto  the  said  [persons  named]  and 
their  successors  in  office,  forever,  in  trust 
that  they  shall  erect  and  build  or  cause  to  be 
built  thereon  two  academies  or  seminaries, 
and  also  to  build  a  house  or  place  of  worship 
for  the  use  of  the  members  of  the  Methodist 
Episcopal  Church;  and  in  further  trust  that 
in  case  of  vacation,  by  death  or  otherwise, 
of  a  trustee  or  trustees,  the  vacancy  shall  be 
filled  by  the  proper  authority  with  another 
trustee  or  trustees  as  the  case  may  be.*'  The 
makers  of  the  deed  warranted  the  title  to  the 
persons  namied  "and  their  successors  in  trust 
forever,  in  fee  simple."  A  schoolhouse  was 
erected  on  the  property,  and  also  a  church 
building  for  the  use  of  the  members  of  the 
Methodist  Episcopal  Church.  Some  of  the 
trustees  named  In  the  deed  were  members  of 
the  Methodist  Church  and  some  were  Bap- 
tists, and  they  had  no  official  connection  with 
the  Methodist  Episcopal  Church.  In  some 
way,  not  very  clearly  indicated  by  the  eyi- 
dence,  certain  persons,  styling  themselves 
trustees  for  the  Ft  Valley  Male  &  Female 
Academy,  were  In  possession  of  the  school 
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building  and  managing  It  as  if  tbej  were 
trnsteea  for  the  educational  use.  The  trus- 
tees appointed  by  the  conference  of  the 
Methodist  Church  were  managing  the  inters 
est  of  the  church.  It  is  not  clearly  disclosed 
what  became  of  the  original  trustees  under 
the  deed,  but  presumably,  from  the  long  lapse 
of  time,  they  are  all  dead.  No  successors 
were  eyer  appointed  for  them  by  the  court, 
so  far  as  the  evidence  shows.  Prior  to 
August,  1882,  the  school  trustees  removed 
the  school  to  another  location  not  on  the 
land  involved  in  the  controversy,  and  the 
building  was  sold  and  torn  down.  At  the 
date  Just  mentioned  a  conveyance  was  made 
which  purported  to  be  from  a  number  of 
persons  as  "trustees  of  the  Pt  Valley  Male 
&  Female  Academies,  of  said  state  and  coun- 
ty," to  certain  other  persons  as  '^trustees  of 
the  Methodist  Episcopal  Church  South  at 
Ft  Valley."  The  consideration  named  was 
$50,  and  it  purported  to  quitclaim  the  land 
involved  in  this  litigation.  It  was  signed: 
'•William  I.  Green,  Pres.  A.  C.  Riley,  Sect" 
The  trustees  of  the  Methodist  Church  daim 
that  since  said  deed  they  have  held  entire  and 
exclusive  possession  of  the  property.  About 
three  years  ago  the  Methodist  Chur<^  was 
removed  firom  its  location  on  this  properly 
to  another  place  in  the  town  of  Ft  Valley. 
Recently,  under  authority  from  the  quarterly 
conference,  and  with  the  consent  of  the  preach- 
er, the  trustees  of  the  church  have  proceeded 
to  divide  up  the  property  into  lots  for  the  pur- 
pose of  offering  them  for  sale.  The  plaintiff, 
alleging  herself  to  be  a  citisenand  taxpayer  of 
the  town  of  Ft  Valley,  in  which  the  property 
is  located,  and  owner  of  a  residence  lot  front- 
ing on  the  property,  which  is  referred  to  as  a 
square,  aiid  also  a  member  of  the  Methodist 
Bpiecopal  Church  South  of  Ft  Valley,  filed  her 
equitable  petition  for  the  purpose  of  enjoin- 
ing the  church  trustees  from  dividing  or  sell- 
ing the  property  in  lots,  from  closing  certain 
streets  which  she  claimed  existed  on  the  prop- 
erty, from  removing  the  trees  upon  it  and 
from  interfering  with  the  public  use  and 
enjoyment  of  the  square  as  an  open  public 
square.  She  also  prayed  that  the  court 
would  apx)oint  trustees  to  hold  the  property 
and  to  conserve  and  carry  out  the  uses  and 
purposes  of  the  trust,  and  for  general  re- 
lief. The  defendants  denied  that  the  plain- 
tiff was  entitled  to  injunction,  but  contended 
that  they  had  the  title  to  the  property  and 
the  right  to  bring  It  to  sale.  On  hearing  the 
application  for  injunction  the  presiding  Judge 
refused  it  and  plaintiff  excepted. 

N.  K.  &  W.  A.  Harris,  for  plaintiff  in  error. 
H.  A.  Mathews  and  Jos.  H.  Hall,  for  de- 
fendants in  error. 

LUMPKIN,  J.  (after  stating  the  facts). 
1  -6.  The  deed  of  Dorsey  and  Everett  created 
a  trust  of  a  dual  character,  educational  and 
religious.  Clearly  it  was  not  their  intention 
for  the  trust  to  terminate  upon  the  building 


of  the  academies  and  the  church.  The  con- 
veyance was  to  the  persons  named  as  trustees 
and  their  successors,  to  have  and  to  hold 
to  them  *'and  their  successors  in  ofQce  for- 
ever in  trust,"  and  it  was  declared  that,  in 
case  of  a  vacancy  in  any  trusteeship,  it 
should  be  filled  by  **the  proper  authority." 
These  expressions  in  the  deed,  as  well  as  the 
general  character  of  the  trust  created,  nega- 
tive the  idea  that  the  grantors  intended  Cor 
it  to  terminate  as  soon  as  the  houses  were 
built  The  deed  created  a  continuing  chari- 
table trust,  for  the  two  purposes  mentioned. 
Bedcwith  v.  St  Philip's  Parish,  «9  Ga.  574; 
Thompson  v.  Hale,  128  Ga.  305,  51  S.  B.  883. 
A  conslderati<»i  of  $10  is  recited ;  but  the  evi- 
dence indicates  that  it  was  a  deed  of  gift  and 
it  has  been  so  treated  in  the  argument 
Such  a  trust  is  peculiarly  a  subject  of  equi- 
table Jurisdiction.  Civ.  Code  1805,  H  400e- 
4008.  *'A  charity  once  inaugurated  is  al- 
ways subject  to  the  supervision  and  direction 
of  a  court  of  equity,  to  render  effectual  its 
purpose  and  object"  Civ.  Code  1895,  (  4009. 
A  trust  will  not  be  permitted  to  fall  for  want 
<^  a  trustee.  Civ.  Code  1896,  |  8197.  While 
the  courts  are  reluctant  to  interpose  in  ques- 
tions affecting  the  management  of  the  tem- 
poralitiee  of  a  church,  yet  if  property  is 
devoted  to  a  specific  doctrine  or  purpose,  the 
courts  will  prevent  it  from  being  diverted 
from  the  trust  Civ.  Code  1895^  8  2362.  Had 
this  trust  been  for  the  church  only,  section 
2353  of  the  Civil  Code  of  1696  (codified  from 
the  act  of  1805,  which  was  in  force  when 
the  deed  was  made)  would  have  been  directly 
applicable.  It  declares  that  land  conveyed 
to  a  church  or  Its  trustees,  for  the  purpose 
of  erecting  a  church  or  meetinghouse,  ''shall 
be  fully  and  absolutely  vested  in  such  church 
or  religious  society,  or  in  their  respective 
trustees,  for  the  uses  and  purposes  in  said 
deed  expressed;  to  be  holden  to  them,  or 
their  trustees,  for  their  use  by  succession, 
according  to  the  mode  of  church  govern- 
ment or  rules  of  discipline  exercised  by  such 
churches  or  religious  societies  respectively." 
If,  therefore,  the  only  use  specified  in  the 
deed  had  been  the  erection  of  the  church, 
the  trustees  of  the  Methodist  Episcopal 
Church,  chosen  according  to  its  method  of 
church  government,  would  be  held  to  be 
the  proper  successors  of  the  original  trustees. 
But  the  trust  was  for  an  educational  as  well 
as  a  religious  purpose;  and  therefore  the 
act  referred  to  did  not  control  it  That  act 
does  not  say  that,  where  a  trust  is  created 
for  both  a  church  and  an  academy,  the 
trustees  of  the  church  alone  shall  take  the 
entire  title.  The  original  trustees  appear  to 
have  died.  At  some  time  in  the  past,  cer- 
tain persons  styling  themselves  "trustees  of 
the  Ft  Valley  Male  &  Female  Academy" 
held  possession  of  the  academy  on  this  prop- 
erty. Who  elected  or  appointed  them,  or  how 
they  claimed  to  be  successors  of  the  original 
trustees  under  the  deed,  does  not  appea** 
Hie  usual  trustees  chosen  by  the  Metho' 


612 


52  SOUTHEASTERN  REPORTER. 


(Ga. 


Church  according  to  Its  form  of  government 
to  hold  and  manage  its  property  seem  to 
have  exercised  control  over  what  was  con- 
sidered the  interest  of  the  church.  Thus 
the  trust  property  was  being  held  by  two 
sets  of  trustees;  neither  being  the  original 
trustees,  nor  successors  shown  to  have  been 
legally  appointed.  The  deed  creating  the 
trust  declares  that  vacancies  shall  be  filled 
by  appointment  ''by  the  proper  authority." 
In  the  absence  of  any  other  provision  as 
to  the  mode  of  succession,  a  court  of  equity 
was  the  proper  authority,  or,  under  our 
system,  tiie  superior  court  exercising  equi- 
table power,  on  proper  application  therefor. 

4.  If  the  trust  stands  without  lawful 
trustees  to  administer  to  it,  the  next  question 
which  presents  itself  is  whether  the  plain- 
tiff is  authorized  to  apply  to  have  trustees 
appointed,  and  to  have  the  trust  protected. 
She  claims  the  right  to  do  this  on  three 
grounds.  The  first  is  because  she  owns  a 
lot  abutting  on  the  square  or  tract  of  land 
covered  by  the  trust  In  this  capacity  she 
has  no- standing  in  court.  The  trust  was  not 
created  for  the  benefit  of  adjacent  lot  own- 
ers, nor  was  the  dedication  by  the  grantors 
for  a  public  park  or  playground.  No  such  in- 
tention is  expressed  in  the  deed,  nor  is  there 
any  evidence  ttiat  they  sought  at  any  time  to 
impress  such  a  use  upon  the  land ;  nor  could 
they  have  done  so  after  having  parted  with 
the  title  to  It  and'  dedicated  it  to  another 
use.  Whether  the  town  of  Ft  Valley 
acquired  any  rights  in  riegard  to  streets,  or  to 
maintain  its  water  pipes  on  certain  portions 
of  the  land,  the  evidence  is  conflicting,  and 
the  presiding  judge  did  not  abuse  his  dis- 
cretion in  dealing  with  it  There  was  much 
evidence  introduced  for  the  purpose  of  show- 
ing that  certain  streets  claimed  to  exist 
were  mere  irregular  and  undefined  path- 
ways or  roadways  crossing  a  vacant  lot,  and 
not  established  or  fixed  roads  or  streets. 
Whether  or  not  certain  streets  have  been 
established,  it  seems  quite  clear  that  the 
property  has  not  been  divested  of  the  educa- 
tional and  religious  trust  and  become  a  pub- 
lic park. 

5.  The  next  ground  on  which  the  plaintiff 
contends  that  she  is  entitled  in  equity  to  the 
relief  prayed  by  her  -is  that  she  is  a  citizen 
and  taxpayer  of  the  town  of  Ft  Valley  and  of 
the  county  of  Houston,  in  which  it  is  located. 
In  Thompson  v.  Hale,  supra,  the  proceeding 
was  brought  by  certain  persons  who  were  pa- 
trons of  the  academy  for  whom  it  was  sought 
to  appoint  trustees,  as  well  as  residents  and 
taxpayers  of  the  town  in  which  it  was  lo- 
cated. In  the  opinion,  Mr.  Justice  Evans 
says:  '"The  beneficiaries  under  the  deed  are 
not  the  trustees,  but  all  the  persons  living  in 
the  locality  of  the  school  who  might  avail 
themselves  of  its  educational  advantages  and 
opportunities."  The  right  of  the  plaintiffs  in 
that  case  did  not  depend  alone  upon  their 
being  citizens  and  taxpayers.    Wliile  a  tax- 


payer may  file  a  petition  to  enjoin  public  au- 
thorities, such  as  a  municipal  council  or  the 
fiscal  agents  of  a  county,  from  misapplying 
public  funds  held  by  them,  this  rests  upon  the 
basis  that  the  public  authoritieB  hold  such 
funds  in  trust,  and  that  the  taxpayers  are  in 
the  nature  of  beneficiaries  of  the  trust  But 
it  does  not  follow  that  every  taxpayer  is 
such  a  beneficiary  of  a  trust  created  by  a  deed 
to  Individual  trustees  for  the  purpose  of 
founding  a  school  as  to  authorize  him  to  en- 
force such  trust,  to  enjoin  a  diversion  of  it,  to 
have  trustees  appointed  for  it,  and  to  exercise 
supervisory  acts  in  regard  to  it  In  England, 
the  King,  as  parens  patriae,  protected  public 
trusts;  and,  if  the  superintendence  of  such 
a  trust  was  involved,  it  was  necessary  for  the 
Attorney  Qeneral  to  be  made  a  party  on  be- 
half of  the  crown.  Adams,  Eq.  (8th  Ed.)  813.- 
In  2  Perry  on  Trusts  (5th  Ed.)  §  744,  it  is  said 
that  1<  the  trustees  of  a  charity  abuse  the 
trust  the  property  does  not  revert  to  the 
heirs  or  legal  representative  of  the  donor,  un- 
less there  is  an  express  condition  of  the  gift 
that  it  shall  do  so ;  **but  the  redress  is  by  bill 
or  information  by  the  Attorney  Cteneral  or 
other  person  having  the  right  to  sue.**  The 
author  does  not  however,  enter  into  a  dis- 
cussion as  to  what  other  person  has  such 
right  In  Chambers  v.  Baptist  ESducational 
Society,  40  Ky.  (1  B.  Mon.)  215,  221,  a  bequest 
was  made  of  a  fund,  the  interest  of  wliich 
was  to  be  used  exclusively  for  the  education 
of  such  Baptist  preachers  or  candidates  for 
the  Baptist  ministry  as  adhered  to  tlie  arti- 
cles of  general  union  of  Baptists  in  Kentucky. 
The  college  for  this  purpose  was  located  in 
Georgetown.  In  the  opinion  of  the  court  it 
was  said,  in  reference  to  the  stetus  of  the 
plaintiff  (page  221):  '*The  charge  that  he  is 
a  Baptist  belonging  to  the  general  union  of 
Baptists  in  Kentucky,  resident  in  George- 
town, and  owning  property  there,  will  not 
suffice.  The  interest  thus  derived  is  too  gen- 
eral, undefined,  and  remote  to  Justi^  his  in- 
terference." In  Hatiiaway  v.  New  Baltimore^ 
etc.,  48  Mich.  251, 12  N.  W.  186,  where  money 
was  bequeathed  to  a  village  to  be  employed  in 
the  erection  of  a  school  building  to  be  used  as 
a  high  school,  and  the  building  was  erected* 
it  was  held  that  a  suit  in  equity  would  not  lie 
by  a  texpayer  to  compel  the  village  to  main- 
tain a  high  school  in  the  building.  In  Mich- 
igan, however,  St  43  Ellz..  commonly  known 
as  the  "statute  of  charlteble  uses,"  has  never 
been  adopted,  as  held  by  the  Supreme  0>urt 
of  that  stete.  How  far  this  fact  may  affect 
the  decision  referred  to  need  not  be  discussed. 
To  authorize  the  plaintiff  to  enforce  such  a 
trust  by  proceedings  in  equity,  she  must  have 
aome  pecuniary  interest  in  it,  or  show  that 
she  is  a  beneficiary  who  may  attend  the  school 
herself,  or  send  members  of  her  family  to  it  or 
in  some  way  avail  herself  of  its  educational 
advanteges ;  and  the  bare  statement  that  she 
is  a  citizen  and  taxpayer  is  not  sufficient 
6.  One  of  the  purposes  of  the  trust  de- 
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dared  in  tbe  deed  of  Dorsey  and  Everett 
was  to  build  a  bonse  or  place  of  worship 
for  tbe  use  of  the  members  of  the  Methodist 
Episcopal  Church.  It  is  not  denied  that  the 
plaintiff  is  such  a  member  of  the  church 
which  used  the  building  on  the  lot;  and  in 
that  capacity  she  is  one  of  the  beneficiaries 
of  the  trust  Hullman  v.  Honcomp,  5  Ohio 
St  237;  Baptist  Church  of  Lancaster  y. 
Presbyterian  Church,  57  Ky.  (18  B.  Mon.) 
635 ;  Brunnenmeytf  v.  Buhre,  32  III  188  (2)  ; 
Happy  ▼.  Morton,  33  III.  388. 

7,  8.  It  is  contended  by  the  defendants  that, 
If  the  deed  purporting  to  have  been  made  by 
the  academy  trustees  and  signed  by  the 
secretary  and  president  did  not  conrey  to  the 
church  trustees  a  perfect  title,  it  at  least 
operated  as  color  of  title,  and  that  prescrip- 
tion had  ripened  under  it  If  the  academy 
trustees  had  no  title,  they  could  not  convey 
one.  They  do  not  appear  to  liave  been  in- 
corporated ;  and,  if  they  had  any  title,  it  was 
not  conveyed  by  a  deed  signed  merely  by  one 
as  their  president  and  another  as  their  sec- 
retary. Considered  from  the  standpoint  et 
color  of  title,  it  could  not  avail  the  defeud- 
ants.  Neither  the  academy  trustees  nor  the 
church  trustees  claimed  in  opposition  to  the 
trust  created  by  the  deed  of  the  donors,  but 
both  of  them  claimed  under  it  '*The  pur- 
chaser from  a  trustee,  with  notice  actual  or 
constructive  of  the  trust,  holds  as  trustee 
for  tbe  beneficiaries."  Civ.  Code  1895,  f 
8179;  Baptist  Church  of  Lancaster  v.  Pres- 
byterian Church,  supra.  It  appearing  that 
tliere  are  no  successors  to  the  original 
trustees  lawfully  appointed,  and  that  the 
plaintiff  has  a  status  in  equity  as  a  bene- 
ficiary, it  follows  that  the  trustees  of  the 
Methodist  Church  should  be  enjoined  from 
making  the  sale,  and  that  the  court  should 
appoint  trustees  to  succeed  those  named  tn 
the  deed.  If  the  trustees  appointed  by  the 
quarterly  conference  have  not  succeeded  to 
the  title  of  the  original  trustees  appointed 
by  the  deed,  a  sale  by  them  would  not  con- 
vey a  perfect  title,  even  if  the  injunctions 
were  denied.  .  They  could  not  convey  more 
than  they  have.  The  only  way  in  which  a 
complete  title  to  this  land  can  be  made  is 
through  a  court  of  equity.  Tbe  complainant, 
being  a  beneficiary,  may  not  be  entitled  to 
prevent  a  sale,  if  the  court  deems  such  a  sale 
advantageous  to  the  trust;  but  she  is  entitled 
to  have  it  take  place  lawfully,  so  that  a  good 
title  will.be  conveyed  and  a  price  be  realized 
based  upon  such  a  valid  conveyance.  There 
is  no  indication  in  the  evidence  that  the 
church  trustees  desire  knowingly  to  act 
wrongfully.  They  doubtless  would  not  wish 
to  make  a  sale  which  would  not  convey  a 
good  title  to  the  purchasers;  and,  having  at 
heart  the  best  interest  of  the  church  and 
trust,  they  will  no  doubt  readily  perceive  the 
desirability  of  making  a  valid  sale,  if  one  is 
made  at  all.  As  to  whether  there  shall  be 
a  sale  or  not,  and  if  there  shall  be  one,  what 


direction  shall  be  given  in  regard  to  the  fund 
arising,  are  questions  not  now  for  decision. 

Judgment  reversed.    All  the  Justices  eon- 
curring,  except  BECK,  J.,  not  presiding. 


cm  Oa.  338) 
ATLANTA  BUGGY  CO.  v.  HESS  SPRING 

&  AXLB  CO. 
(Supreme  Coort  of  Georgia.    Nov.   20,  1905.) 

1.  Sales— Unii*^tsbaIi  Contbact. 

Where  a  written  contract  was  entered 
into  between  a  purchaser  of  certain  goods  and 
a  person  who  signed  for  the  seller,  which  con- 
tained a  provision  that  the  contract  "shall  only 
be  considered  binding  on  the  seller  when  signed 
by  one  or  more  of  its  officers,"  and  it  did  not 
appear  that  it  was  ever  so  signed,  or  that  there 
was  any  consideration  for  the  promise  of  the 
purchaser,  except  the  coatemplated  mutual  ob- 
ligations to  be  assumed  by  the  seller,  the  con- 
tract was  unilateral.  The  seller  not  being 
bound,  neither  was  the  purchaser;  and  the 
latter  might  withdraw  from  it  before  it  be- 
came mntuallv  binding  by  acceptance  in  the 
manner  agreed  on. 

[Ed#  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Sales,  S  45.] 

2.  Samx  —Action— Declabation—Attthobity 
OF  Agent— Ratification. 

Where  the  proposed  vendor  brought  suit 
for  breach  of  such  contract  against  the  -vendee, 
and  by  amendment  alleged  that  the  person  who 
signed  the  contract  with  the  vendee  was  the 
agent  of  the  plaintiff,  with  full  power  to.  repre- 
sent it  in  making  the  contract  for  the  articles 
specified  in  it,  and  binding  it  thereto,  and  that 
the  contract  he  made  was  fully  ratified  by  the 
plaintiff  and  accented  by  it  as  binding  on  it, 
such  amendment  did  not  show  that  the  contract 
was  or  ever  became  one  whereby  one  became 
bound  to  sell  and  the  other  to  buy  the  speci- 
fied property.  The  allegation  that  the  person 
signing  the  contract  on  behalf  of  the  plaintiff 
was  authorized  so  to  do,  and  that  the  contract 
was  ratified  by  the  plaintiff,  did  not  change 
its  written  terms,  but  left  ae  one  of  them  that 
it  should  not  be  binding  on  the  seller  until 
signed  by  one  or  more  of  its  officers. 
S.  Same. 

Authority  to  make  the  contract  had  ref- 
erence to  it  as  made,  and  ratification  confirmed 
it  as  made.  Neither  anterior  authority  nor 
subsequent  ratification  would  operate  to  change 
the  terms  of  the  written  contract  without  the 
knowledge  or  consent  of  the  other  party,  and 
adversely  to  it 
4.  Same— Pabt  Pebfobmance— Effect. 

Two  written  contracts  of  a  similar  char- 
acter being  involved,  the  fact  that  under  one 
of  them  Uie  vendee  specified  certain  articles 
which  he  desired,  and  which  were  furnished, 
rendered-  it  binding  on  the  parties  to  the  ex- 
tent only  of  the  accepted  specification. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  the  Hess  Spring  &  Axle  Company 
against  the  Atlanta  Buggy  Company.  There 
was  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

The  Hess  Spring  &  Axle  Company  brought 
suit  against  the  Atlanta  Buggy  Company. 
The  declaration  contained  three  counts,  but 
one  of  them  was  stricken  on  demurrer.  Of 
the  others,  one  was  based  on  each  of  two 
contracts.    Th^  were  similar  In  ciiaracter, 
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except  that  one  applied  to  Teblde  axles,  the 
other  to  vehicle  springs.  The  first  began 
thus:  "Ck>Dtract  for  axles.  Made  in  dupli- 
cate at  Atlanta,  Ga.,  July  25th,  1902.  The 
Hess  Spring  &  Axle  Co.,  of  Carthage,  Ohio, 
agrees  to  sell,  and  the  Atlanta  Buggy  Co., 
of  Atlanta,  Ga.,  agrees  to  buy,  upon  the  terms 
and  conditions  stated  herein."  Then  follow- 
ed a  description  of  the  quantity,  prices,  and 
terms,  provisions  In  regard  to  making  speci- 
fications by  the  buyer,  a  warranty  by  the 
seller,  etc.  The  contract  closed  with  these 
words:  "No  verbal  agreement  shall  affect 
this  contract,  nor  can  it  be  changed  in  any 
manner,  except  in  writing  and  noted  hereon, 
and  it  shall  only  be  considered  binding  on 
the  seller  when  signed  by  one  or  more  of  Its 
officers,  [Signed]  The  Hess  Spring  &  Axle 
Co.,  per  C.  W.  Cathcart  Accepted :  Atlanta 
Buggy  Co.,  Clarence  Houston,  Secty.  &  Treas." 
As  to  the  first  contract,  It  was  alleged  that 
the  defendant  failed  and  refused  to  make 
specifications  within  the  time  named  In  It 
As  to  the  second,  it  was  alleged  that  the  de- 
fendant made  specifications  for  a  small 
amount  of  the  springs,  but  failed  and  refused 
to  make  specificatio^s  for  more.  Defendant 
demurred  to  the  declaration,  and  the  plain- 
tiff amended  by  adding  the  following  allega- 
tions to  each  count:  **Sald  contract  was 
made  by  a  duly  authorized  agent  of  the  plain- 
tiff, to  wit,  O.  W.  Cathcart,  with  full  power 
to  represent  plaintiff  In  making  the  contract 
for  the  articles  specified  in  said  contract,  and 
binding  the  company  to  make  and  deliver 
the  same;  Said  contract,  when  made,  was 
fully  ratified  by  plaintiff,  and  accepted  by 
it  as  binding  upon  It  Plaintiff  stood  ready 
to  fully  perform  each  and  every  obligation 
imposed  upon  it  by  said  contract  Said 
plaintiff  was  a  manufacturer,  and  was  known 
by  the  defendant  to  be  such,  and  said  con- 
tract was  made  with  the  plaintiff  with  the  In- 
tention that  the  articles  therein  specified 
should  be  manufactured  by  it  and  sold  by  it 
to  the  defendant"  The  demurrer  was  over- 
ruled, and  the  defendant  excepted. 

Smith,  Hammond  &  Smith,  for  plaintiff 
in  error.  Slaton  &  Phillips,  for  defendant 
in  error. 

LUMPKIN,  J.  It  is  necessary  to  consider 
only  one  question  raised  by  the  demurrer, 
namely,  that  it  appears  that  each  of  the 
contracts  provided  that  it  should  "only  be- 
come binding  on  the  seller  when  signed  by 
one  or  more  of  its  ofHcers,"  that  it  was  with- 
out consideration,  unless  there  were  mutual 
promises,  and  that  the  seller  never  made  a 
promise  or  became  bound,  and  therefore  the 
defendant  was  not  boimd.  No  other  con- 
sideration moving  to  the  defendant  is  al- 
leged or  insisted  on,  except  that  there  were 
mutual  promises,  and  that  each  contract  was 
l>lnding  on  both  parties.  If  this  were  not  so, 
then  there  was  no  mutuality,  and  neither 
would  be  bound.  Under  the  allegations  of 
the  original  declaration  it  is  clear  that  no 


contract  binding  on  both  parties  was  set 
forth.  Each  of  the  contracts  contained  the 
provision  above  quoted  as  to  when  it  should 
become  binding  on  the  seller.  It  is  not  al- 
leged that  it  was  ever  signed  by  an  officer 
of  the  seller,  nor  is  there  any  allegation 
that  Cathcart  was  such  an  officer.  Was  this 
cured  by  the  amendment?  It  still  did  not  al- 
lege that  Cathcart  was  an  officer  of  the 
seller,  but  that  he  was  a  duly  .authorised 
agent  of  the  plaintiff,  with  full  power  to 
represent  It  in  making  the  contract  for  the 
articles  specified  therein,  and  binding  the 
company  to  make  and  deliver  them.  Concede 
that  he  had  authority  to  make  the  contract 
and  also  to  bind  the  plaintiff  to  make  and  de- 
liver the  articles ;  did  he  exercise  it  so  as  to 
thus  bind  the  plaintiff?  Evidently  not  The 
written  contract  which  he  actually  made  con- 
tained as  one  of  its  terms  that  it  did  not  be- 
come immediately  binding.  If  Cathcart  was 
an  agent,  and  had  authority  to  contract  ab- 
solutely for  the  making  and  delivery  of  the 
articles,  he  did  not  exercise  it  but  in  fact 
contracted  that  his  principal  should  not  be- 
come then  presently  bound.  The  cases  in 
which  it  has  been  held  that  when  there  are  pro- 
visions in  an  insurance  policy  declaring  that 
none  of  its  terms  can  be  waived  except  in 
writing,  there  may,  nevertheless,  be  a  waiver 
by  an  agent  shown  to  be  in  fact  autluxrized 
by  the  company  to  make  it  in  some  other 
manner.  Western  Assurance  Co.  v.  Williams, 
d4  Ga.  128,  21  S.  B^  870,  and  like  decisions, 
do  not  affect  this  case.  That  a  party  may, 
by  himself  or  his  agent  duly  authorized  to  do 
so,  waive  a  provision  of  a  contract  in  his 
favor,  and  that  the  other  party  may  take  ad- 
vantage of  such  waiver,  is  quite  different 
from  an  effort  on  the  part  of  one  party  to  a 
contract  to  waive  one  of  its  terms  providing 
for  a  certain  signature  as  precedent  to  Its  be- 
coming binding  on  him,  and  thus,  without 
notice  to  or  the  assent  of  the  other  party,  to 
establish  a  right  in  his  own  favor  which 
would  not  otherwise  exist  This  case  is 
more  like  that  of  Reese  v.  Fidelity  Mutual 
Life  Ass'n,  111  Ga.  482,  86  a  E.  637,  in  which 
it  was  held  that  when  the  application  for  a 
policy  of  insurance  and  the  policy  itself  stip- 
ulated that  it  should  not  become  binding 
on  the  company  issuing  it  until  the  first 
premium  had  been  actually  received,  during 
the  good  health  of  the  applicant  this  pay- 
ment of  the  premium  during  his  good  health 
was  a  condition  precedent  to  fixing  liability 
on  the  company.  See,  also.  Mutual  Reserve 
Fund  Life  Ass'n  v.  Stephens,  115  6a.  192,  41 
S.  E.  679.  In  Perry  v.  Paschal,  103  Ga.  184, 
29  S.  E.  703,  there  was  a  consideration  for 
the  contract  signed  by  the  party  sought  to 
be  bound,  and  the  fact  that  both  parties  did 
not  sign  the  agreement  in  regard  to  land 
was  not  fatal  to  a  recovery,  where  the  party 
not  signing  brought  an  equitable  proceeding 
for  specific  performance.  So  in  Slvell  ▼.  Ho- 
gan,  119  Ga.  167,  46  S.  E.  67,  the  contract  was 
based  on  a  consideration,  or  at  least  the  seal 
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attached  imported  a  conaideration.  It  was 
beld  that  "a  unilateral  contract^  although 
required  by  the  statute  to  be  in  writing,  may 
be  made  mutual  by  the  other  party  doing 
some  act  which  would  take  the  case  out  of 
the  statute,  so  far  as  he  is  concerned.'*  But 
a  tender  of  the  purchase  price,  made  after 
the  time  specified  for  delivery  (if  a  tender 
would  otherwise  be  sufficient),  was  held  not 
to  have  that  effect  For  mutual  obligation 
to  furnish  a  consideration,  they  must  be 
mutually  binding.     . 

It  is  further  contended  by  plaintiff,  that, 
if  the  allegation  was  not  otherwise  suf- 
ficient, the  statement  that  it  ratified*  the  ac- 
tion of  Cathcart  showed  the  contract  to  be 
binding.  If  the  act  of  Cathcart  originally 
bound  the  plaintiff,  ratification  could  give 
it  no  greater  force.  Pleading  ratification 
of  the  act  of  one  acting  as  agent  implies  that 
he  originally  was  wanting  in  authority,  or 
exceeded  his  authority.  Otherwise,  ratifi- 
cation would  be  unnecessary.  As  to  whether, 
if  one  party  to  a  contract  is  not  bound  by 
reason  of  want  of  authority  in  a  person 
signing  as  his  agent,  he  can  afterward  ratify 
such  act  and  claim  that  the  other  party  be- 
came bound,  although  the  contract  was  not 
originally  binding  on  both,  the  authorities 
are  in  confiict  In  Wisconsin  it  has  been 
held  that  "ratification  of  contract  entered  in- 
to by  person  acting  as  agent  but  without 
authority  so  to  do,  made  by  the  person  for 
whom  he  assumed  to  act  as  principal,  cannot 
validate  the  contract  so  as  to  bind  the  other 
contracting  party  without  his  assent."  Atlee 
V.  Bartholomew,  69  Wis.  43,  33  N.  W.  110, 
5  Am.  St.  Rep.  100.  Speaking  of  a  vendee 
In  a  contract  for  the  purchase  of  land,  who 
has  not  signed  the  written  contract,  the 
same  court  says:  "He  ought  not  to  be  in  a 
position  where  he  can  hold  the  other  party 
to  the  contract  and  compel  its  performance 
If  advantageous  to  him,  and  at  the  same 
time  be  at  liberty  to  avoid  the  contract  on 
his  part  if  disadvantageous.  Both  parties 
ought  to  be  bound  by  the  contract,  or  neither 
should  be  bound.*'  Lowber  v.  Gonnit  36  Wis. 
183;  Dodge  v.  Hopkins,  14  Wis.  630,  637, 
641;  Townsend  v.  Coming,  23  Wend.  435, 
444;  Governor  v.  Fox,  Eng.  Law  &  Bq.  R. 
420;  Mechem  on  Agency,  f  179  (b).  Judge 
Story  thought  the  general  rule  to  be  that 
ratification  related  back  to  the  act  done,  both 
for  and  against  the  principal,  but  with  cer- 
tain exceptions.  Story  on  Agency,  8  245  et 
seq.  An  elaborate  discussion  of  the  subject 
will  be  found  in  a  note  to  Atlee  v.  Bar- 
tholomew, supra,  in  which  the  position  of  Mr. 
Mechem  is  criticised.  See,  also,  Lawson  on 
Contracts,  S  177;  Andrews  v.  iBtna  Life  Ins. 
Co.,  92  N.  Y.  596;  Hammond  v.  Ha^inln,  21 
Mich.  374.  4  Am.  Rep.  490;  Soanes  v.  Spencer, 
16  Eng.  Com.  L.  32  (Sergeant  &  Lowber's  Ed. 
14);  Mcl^ean  v.  Dunn,  4  Bing.  722,  13  B.  C.  L. 
R.  710;  Rev.  Rep.  714;  1  Am.  &  Eng.  Bnc.  L. 
(2d  Ed.)  12,  13.  The  Georgia  cases  hold,  as  a 
general  rule,  that  ratification  relates  back  to 


the  act  ratified,  except  where  there  is  an  inters 
vening  equity.  Howard  v.  Cassels,  105  Ga. 
412,  31  S.  B.  562,  70  Am.  St  Rep.  44  (2); 
Singleton  y.  Bank,  113  Ga.  527,  38  S.  B.  047 
(2);  Graham  y.  WiUiama,  114  Ga.  716,  40 
S.  B.  TOO;  Civ.  Code,  §  3019.  As  to  the  point 
made  in  the  quotation  from  Lowber  v.  Con- 
nit  supra,  compare  decisions  in  I^erry  v. 
Paschal,  108  Ga.  137,  29  8.  B.  703.  We  are 
not  however,  required  to  decide  whether  in 
this  case  the  seller  could  retain  the  right  to 
ratify  or  reject  until  it  developed  which 
would  be  the  more  advantageous,  and  then 
ratify,  if  for  its  own  interest  and  thus  by 
relation  back  make  the  contract  mutual  in- 
stead of  unilateral.  Suppose  that  the  prin- 
cipal could  ratify;  what  would  it  ratify? 
The  exact  contract  which  the  person  acting 
as  agent  made.  What  was  that?  It  was 
that  the  written  instrument  should  not  be- 
come binding  on  the  seller  until  signed  by  one 
or  more  of  its  officers.  This  agreement 
formed  one  of  the  terms  of  the  written  con- 
tract made  by  the  person  acting  as  agent 
When  his  acts  were  ratified,  it  simply  con- 
firmed the  contract  which  he  made.  It  did 
not  operate  to  make  another  contract  or  to 
change  the  terms  of  the  one  made.  Ratifi- 
cation confirms.,  It  neither  changes  the  con- 
tract nor  makes  a  new  one  with  different 
terms.  The  contract  made,  therefore,  not 
haying  been  binding  on  the  seller,  and  there 
being  no  consideration,  the  purchaser  was 
not  bound,  and  could  retire  from  it  before  it 
became  a  complete  and  mutually  binding  con- 
tract CkK>ley  y.  Moss,  128  Ga.  707,  61  S.  B. 
625. 

The  case  of  €^eorge  Delker  Co.  y.  Hess 
Spring  &  Axle  Co.  (C.  C.  A.)  138  Fed.  647,  is 
relied  on  by  the  plaintiff.  That  decision  dealt 
with  three  points:  That  the  contract  was 
not  too  uncertain  to  be  enforced;  that  the 
purchaser  was  not  put  on  his  election  as  to 
his  action  in  certain  events  provided  for  in 
the  contract;  and  the  determination  that  the 
contract  contemplated  manufacturing  the 
articles,  and  that  the  measure  of  damages 
was  one  adapted  to  a  manufacturing  con- 
tract, and  not  to  an  ordinary  contract  of 
bargain  and  sale.  The  questions  dealt 
with  in  this  opinion  were  not  involved.  The 
specification  of  certain  articles  under  one  of 
the  contracts  did  not  go  further  than  to 
render  It  binding  to  the  extent  of  the  ac- 
cepted specification.  McCaw  Mfg.  Co.  y. 
Felder,  115  Ga.  408,  41  S.  B.  664. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  BECK,  J.,  not  presiding. 


(124  Qa.  521) 
DOLLAR  v.  BUSHA. 
(Supreme  Court  of  Georgia.    Dec  21,  1905.) 

Husband  and  Wife  —  Execution  against 
Husband—Liability  of  Wife's  Property. 
In  a  claim  case,  where  it  appeared  from  the 
ancontradicted  evidence  that  the  property  levied 
on  was  produced  on  the  land  of  the  claimant, 
who  was  the  wife  of  the  defendant  In  fi.  fa.. 
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malnlj  by  the  work  of  the  claimant  and  her 
children,  though  assisted  by  the  labor  of  the 
husband,  and  that  he  had  no  interest  whatever 
in  the  property,  a  verdict  finding  it  subject  to 
the  lien  of  an  execution  against  the  husband 
waa  wholly  unwarranted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Husband  and  Wife,  8S  455,  457.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Kimsey,  Judge. 

Action  by  S.  J.  BuBha  against  B.  B.  DoUor. 
Judgment  for  plaintiff  on  levy  of  execution. 
L.  J.  Dollar  interposed  claim.  From  a  judg- 
ment holding  the  property  subject,  she  brings 
error.    Reversed. 

A  fl.  fa.  in  favor  of  S.  J.  Busba  was  levied 
on  a  bale  of  cotton  as  the  property  of  E.  B« 
Dollar,  the  defendant  In  fi.  fa.,  and  a  claim 
thereto  was  interposed  by  his  wife,  Mrs.  L.  J. 
Dollar.  On  the  trial  of  the  claim  case  in 
a  justice's  court,  the  claimant  admitted  pos- 
session of  the  cotton  in  the  defendant  in  fl.  fa. 
after  the  rendition  of  the  judgment  against 
him.  She  testified  that  the  cotton  belonged 
to  her;  that  It  had  been  raised  on  land  of 
which  she  was  In  possession  and  which  had 
been  given  her  by  her  mother;  that  she  and 
her  children  performed  most  of  the  labor  In 
growing  the  cotton,  though  her  husband  work- 
ed some  with  them;  that  the  plowing  was 
done  with  a  mule  belonging  to  her,  and  she 
bought  and  paid  for  the  guano  to  make  the 
cotton;  and  that  she  did  not  rent  the  land 
to  her  husband,  but  he  rented  other  land  to 
make  corn.  The  claimant's  mother  testified 
that  she  had  given  the  land  to  her  daughter, 
who  had  been  in  possession  of  it  several 
years,  but  that  no  written  deed  to  it  had  ever 
been  delivered  to  her;  that  she  owned  the 
mule  and  ran  the  business,  and  her  husband 
had  no  Interest  In  the  land  or  stock.  Another 
witness  swore  that  claimant  owned  the  land 
and  stock  and  that  the  cotton  was  hers,  and 
that  he  had  "traded  for  the  mule  for  her." 
The  defendant  in  fi.  fa.  testified:  "I  never 
had  any  Interest  In  the  land.  It  belongs  to 
claimant.  Her  mother  gave  It  to  her.  I 
never  rented  the  land  from  claimant.  I 
hauled  the  cotton  to  the  gin  for  her."  The 
plaintiff  in  fl.  fa.  introduced  no  evidence  In 
rebuttal,  nor  did  he  make  any  efTort  to  im- 
peach any  of  the  witnesses  who  had  testified. 
The  jury  nevertheless  found  the  property 
subject,  and  the  claimant  took  the  case  by 
certiorari  to  the  superior  court,  where  the 
finding  of  the  jury  was  upheld.  Exception 
is  taken  to  the  judgment  of  that  court  over- 
ruling the  certiorari. 

W.  B.  Sloan,  for  plaintiff  in  error.  Brook 
&  Henderson,  for  defendant  In  error. 

EVANS,  J.  (after  stating  the  facts).  The 
defendant  in  fl.  fa.  and  the  claimant  sustain- 
ed the  relation  of  husband  and  wife.  The  cot- 
ton levied  on  was  produced  on  the  claimant's 
land.  The  chief  part  of  the  labor  in  making 
the  crop,  of  which  the  property  levied  on  was  a 


part,  was  performed  by  claimant  and  her  chil- 
droi.  The  bare  fact  that  the  husband  assisted 
In  making  the  crop  gave  him  no  proprietary 
interest  in  it  If  a  husband  debtor  employs 
his  labor  on  homestead  land,  or  in  connection 
with  the  exempt  personalty,  what  his  labor 
produces  inures  to  the  homestead  benefici- 
aries. Wade  V.  Weslow,  62  Ga.  564;  Kupfer- 
man  y.  Buckholts,  73  Ga.  778.  A  husl)and, 
acting  bona  flde,  may  become  the  creditor  of 
his  wife  for  services,  by  contract  expressed  or 
implied;  and,  if  he  be  such  a  creditor,  his 
creditors  have  their  remedy  against  her  by 
garnishment  Keller  y.  Mayer,  55  Ga.  409. 
But  the.  debtor  cannot  be  forced  to  apply  his 
labor  to  the  extinguishment  of  his  creditor's 
claim.  There  is  no  way  of  reaching  It  King 
y.  SkelUe,  79  Ga.  151,  3  S.  E.  614;  Klser  v« 
Dozier,  102  Ga.  434,  30  S.  E  967,  66  Am.  St 
Rep.  184.  There  is  nothing  In  the  rec- 
ord to  even  intimate  that  the  wife  rented 
the  land  to  the  husband,  or  that  he  was  in 
any  wise  the  owner  of  the  crop  produced  on 
the  land.  We  can  see  no  objection  in  law  or 
In  morals  to  an  insolvent  husband  contribu- 
ting his  labor,  or  that  of  his  minor  children, 
in  assisting  his  wife  to  make  her  separate 
estate  productive.  The  Income  would  belong 
to  the  wife ;  and,  at  most  the  husband's  cred- 
itors would  only  be  entitled  to  reach  what 
if  anything,  might  be  due  the  husband  for 
his  services,  by  process  of  garnishment  Cer- 
tainly the  crop  grown  on  her  land  would  not 
be  subject  to  an  execution  against  her  hus- . 
band.  No  fraud  or  collusion  between  the 
husband  and  the  wife  Is  even  suggested,  and 
the  verdict  was  clearly  contrary  tb  the  evi- 
dence, and  should  haye  been  set  aside  In  the 
certiorari  proceeding.  The  jury  was  not  at 
liberty  to  arbitrarily  disregard  the  testimony 
of  the  claimant's  witnesses,  who  stood  unlm- 
peached,  upon  the  bare  suspicion  that  they 
had  testified  falsely.  Seaboard  Air  Line  Ry. 
Co.  y.  Walthour,  117  Ga.  427,  43  S.  E.  720; 
M.  &  B.  R.  Co.  y.  Revis,  119  Ga.  332,  46  S. 
E.  418.  The  facts  of  this  case  are  altogether 
different  from  those  appearing  In  Crawford 
y.  Kimbrough,  76  Ga.  299,  which  Is  relied  on 
by  counsel  for  the  defendant  In  error;  the 
evidence  in  that  case  disclosing  that  there 
was  collusion  between  the  husband  and  wife 
to  defraud  bis  creditors,  and  that  there  was 
no  merit  In  the  claim  interposed  by  her  to 
the  crops  levied  on.  The  decision  in  Sams 
y.  Thompson  Hiles  Co.,  110  Ga.  648,  36  S.  B. 
104,  directly  supports  the  ruling  now  made. 

Judgment  reversed.    All  the  Justices  con- 
curring. / 


(124  Ga.  62S) 

PARKS  y.  SIMPSON. 

(SupreAe  Court  of  Georgia.    Dec.  21,  1905.) 

1.  Landlord  and  Tenant— Lien  oh  Crop&— 
Foreclosure. 

The  special  lien  of  a  landlord  for  money  or 
supplies  furnished  in  making  a  crop  exists,  and 
can  be  foreclosed  as  a  lien,  only  on  the  cropjf 
of  the  year  in  which  the  advances  are  made.    A 
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balance  of  indebtedness  for  a  prior  year  cannot 
be  included  in  a  foreclonire  of  Buch  a  lien, 
even  by  agreement  of  the  parties  at  the  be- 
ginning of  the  year  that  such  balance  shall  be 
indaded  with  the  advances  of  that  year. 
2.  SAii]&— Creation  bt  Estoppel. 

Estoppel  cannot  operate  to  create  a  special 
Hen,   with   the  right  of  snmmary   foreclosore, 
where  no  such  lien  exists  under  the  statute. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Kimsey,  Judge. 

Action  by  J.  F.  Simpson  against  Will  Parks. 
Judgment  for  plaintifr,  and  defendant  brings 
error.    Aflttrmed. 

Simpson  instituted  a  proceeding  in  a  Jus- 
tice's court  against  Parks  to  foreclose  a 
landlord's  lien  on  the  crop  of  the  defendant 
raised  in  the  year  1904  for  the  sum  of  $30.29. 
The  defendant  filed  a  counter  affidavit  The 
case  was  appealed  to  a  Jury  in  the  Justice's 
court  The  verdict  was  in  favor  of  the  plain- 
tiff, and  the  defendant  carried  the  case  to 
the  superior  court  by  writ  of  certiorari.  It 
appeared  from  the  evidence  that  in  the  year 
1903  the  plaintiff  had  furnished  to  the  defend- 
ant supplies,  and  that  about  $52  was  still 
due  on  that  account  About  the  beginning 
of  the  year  1904,  the  landlord  told  Parks 
that  he  would  have  to  foreclose  the  lien  on 
the  com,  fodder,  and  other  products  of  the 
latter  to  realize  the  balance  which  he  owed 
for  the  year  1903,  if  he  did  not  make  the  land- 
lord safe  in  some  way,  by  giving  a  security 
or  a  mortgage.  The  tenant.  Parks,  proposed 
that  he  would  let  the  balance  due  on  his  ac- 
count for  the  year  1903  be  made  a  new  debt 
for  the  year  1904,  and  that  his  crop  in  the 
latter  year  should  stand  bound  for  such 
balance  as  though  it  had  been  furnished  in 
the  year  1904.  During  the  year  1904  the 
landlord  furnished  $27.50  to  aid  the  t^iant 
in  making,  his  crop.  So  that  in  the  fall  the 
entire  debt  due,  including  interest,  was 
$85.39.  In  December,  1904,  the  tenant  paid 
$50,  without  directing  how  the  payment 
should  be  applied.  The  landlord  thereupon 
applied  it  to  the  oldest  or  first  part  of  the  ac- 
count, leaving  the  balance  sued  for.  On  the 
hearing  of  the  certiorari  the  presiding  Judge 
overruled  it,  and  refused  a  new  triaL  The 
defendant  excepted. 

Parks  &  GaiUard,  for  plaintiff  in  error. 
W.  B.  Sloan,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts). 
The  special  lien  which  exists  in  favor  of  a 
landlord  upon  the  crops  of  bis  tenant  for 
money  or  supplies  furnished  in  making  such 
crops  is  a  lien  only  on  the  crops  of  the  year 
in  which  they  are  made.  Civ.  Code  1895,  § 
2800,  subsec  3.  Statutes  affording  summary 
remedies  must  be  strictly  construed.  Porter 
V.  Lively,  45  Ga.  159;  Dart  v.  Mayhew,  00 
Ga.  104;  Mabry  t.  Judkins,  06  Ga.  732;  Hin- 
ton  ▼.  Goode,  78  Qeu  283.  As  the  statute 
creates  this  special  lien,  with  the  right  of  sum- 
mary enforcement,  only  under  certain  circum- 


stances, debts  cannot  be  collected  in  the  mode 
80  provided,  unless  they  fall  within  the  terms 
of  such  statute.  Parties  cannot  by  agree- 
ment bring  other  debts  than  those  which  the 
law  Itself  embraces  within  its  scope.  The 
landlord's  special  lien  was  only  for  money 
and  supplies  furnished  to  make  the  crops  of 
the  year  1904,  and  the  parties  could  not  in- 
clude within  it  an  Indebtedness  due  for  the 
year  1903.  It  is  Immaterial  that  the  land- 
lord might  have  foreclosed  a  lien  for  that 
debt  at  the  proper  time.  He  did  not  do  so. 
It  is  urged  that  the  tenant  Is  estopped  from 
denying  the  landlord's  right  to  proceed  sum- 
marily to  foreclose  a  lien  for  the  entire 
amount  A  person  may  estop  himself  from 
asserting  a  lien,  but  estoppel  cannot  create 
a  special  lien,  where  by  the  terms  of  the  stat- 
ute none  exists.  The  operation  of  an  es- 
top];)el  is  negative,  not  creative.  The  Judg- 
ment will  be  affirmed,  with  direction  that 
the  amount  of  the  verdict  In  excess  of  the  in- 
debtedness for  money  furnished  during  the 
year  1904  be  written  off. 

Judgment    affirmed,    with    direction.    All 
the  Justices  concurring. 
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(Supreme  Court  of  Georgicu    Dec  21,  1900^) 

1.  Sales— Contract— V AM orrr. 

If  one  buys  property  of  another,  and  agrees 
to  resell  it  to  such  other  at  an  advanced  price 
payable  in  the  future,  such  a  transaction  actu- 
ally made  is  not  illegal,  but  will  be  enforced. 

2.  Samb—Usubt— Question  fob  Juby. 

Whether  the  transaction  was  a  sale  with 
the  right  of  repurchase,  or  whether  it  was  a 
ruse  devised  to  evade  the  usury  laws  and  to  take 
a  security  for  the  loan  of  money  at  a  usurious 
rate,  was  a  question  of  fact  for  the  jury. 

3.  Same— Instbuctions. 

The  charge  of  the  court,   if  not  entirely 
accurate,  was  not  such  as  to  require  a  new 
triaL 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  Laura  6.  Rogers  against  S. 
Bluenstein.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed.  , 

Laura  B.  Rogers  brought  an  action  against 
S.  Bluenstein  to  recover  a  diamond  ring  and 
setting  and  a  diamond  pendant  and  setting. 
The  evidence  showed  that  on  June  18,  1902, 
the  plaintiff  executed  an  Instrument  in  writ- 
ing by  which  she  conveyed  the  diamonds  to 
one  Carroll  D.  Judson  for  the  sum  of  $400. 
He  executed  to  her  on  the  same  day  a  paper 
whereby  he  agreed  to  sell  the  diamonds  to 
her  on  or  before  October  15th  for  the  sum 
of  $408.  The  agreement  contained  the  fol- 
lowing: "It  is  expressly  agreed  and  under- 
stood that  this  instrument  constitutes  an 
option  for  the  purchase  of  said  property  de- 
scribed, at  the  price  named  and  within  the 
time  specified,  time  being  hereby  made  ex- 
pressly of  the  essence  of  the  contract ;  and. 
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upon  the  neglect  or  failure  of  the  said  Mrs. 
Laura  B.  Rogers  to  exercise  the  said  option 
by  paying  the  sum  aforesaid  within  the  time 
specified,  the  said  option  shall  be  null  and 
vold»  and  the  said  personalty  shall  remain' 
the  sole  and  exclusive  property  of  the  said 
Carroll  D.  Judson,  free  and  clear  of  any  and 
all  claims  or  demands  of  the  said  Mrs.  Laura 
B.  Rogers."  The  option  was  extended  to 
November  15th.  On  November  14th  she  wrote 
Judson,  saying:  **You  are  hereby  author- 
ized and  requested  to  sell  and  convey  by  bill 
of  sale  the  diamond  ring  and  pendant  de- 
scribed in  the  within  agreement  to  S.  Bluen- 
steln,  and  your  doing  so  shall  fully  satisfy 
this  contract"  Judson  then  executed  a  writ- 
ten transfer  of  the  property  to  Bluenstein, 
and  he  gave  to  her  a  writing  stating  that  he 
agreed  to  sell  and  deliver  the  diamonds  to 
her  at  any  time  on  or  before  February  14, 
1903,  upon  the  payment  in  cash  of  $425.64. 
This  paper  contained  a  clause  similar  to  that 
above  quoted  from  the  agreement  of  Judson. 
Some  time  after  the  date  specified  in  this 
agreement  had  passed  a  tender  was  made  to 
Bluenstein,  which  he  refused,  and  the  present 
action  was  brought.  The  plaintiff  contended 
that  the  transaction  with  the  defendant  was 
merely  a  loan  of  money  at  usurious  inter- 
est; that  the  diamonds  were  first  pledged 
to  Judson ;  that  the  defendant  advanced  to 
take  them  up,  charging  interest  at  the  rate  of 
12  per  cent,  per  annum,  and  adding  it  to 
the  amount  of  money  advanced  by  him.  The 
defendant  contended  that  the  transaction  was 
not  that  of  loaning  money  at  usurious  rates, 
but  was  as  it  purported  to  be.  The  Jury 
found  for  the  defendant  The  plaintiff  mov- 
ed for  a  new  trial.  It  was  ov^ruled,  and 
she  excepted. 

Winter  Wimberly,  Jesse  0.  Harris,  and 
Akerman  &  Akerman,  for  plaintiff  in  error. 
Jno.  P.  Ross  and  W.  J.  Grace,  for  defendant 
In  error. 

LUMPKIN.  J.  (after  stating  the  facts).  1. 
It  is  legally  possible  for  one  person  to  buy 
property  from  another  and  agree  to  resell 
It  to  the  vendor  at  a  higher  price  payable 
in  future.  If  such  be  the  actual  transac- 
tion, the  law  will  enforce  it  The  difficulty 
frequently  arising  is  to  determine  whether 
in  a  given  instance  the  parties  intended  a 
sale  or  a  mortgage.  Felton  v.  Grier,  109 
Ga.  320,  35  S.  B.  175;  Spense  v.  Steadman, 
49  Ga.  183;  Monroe  v.  Foster,  Id.  514.  If 
Bluenstein  in  fact  bought  the  diamonds  from 
Judson  with  the  assent  of  Mrs.  Rogers,  and 
agreed  to  sell  them  to  her  at  an  advanced 
price  payable  in  the  future,  there  would  be 
nothing  unlawful  about  it  If  in  fact  the 
transaction  was  one  by  which  Bluenstein 
loaned  Mrs.  Rogers  a  sum  of  money  at  a 
usurious  rate  of  interest  it  was  illegal,  and 
the  title  so  obtained  was  tainted  with  usury. 
The  transaction,  being  on  its  face  apparent- 
ly lawful,  might  nevertheless,  be  shown  to 
be  a  device  for  concealing  usury.    But  the 


burden  of  proving  this  rested  on  the  party 
asserting  it  Morrison  v.  Markham,  78  Ga. 
161,  1  S.  B.  426;  Einstein  v.  Butl^,  65  Ga. 
561;  Wilkins  v.  Gibson,  113  Ga.  31,  88  8. 
B.  374,  84  Am.  St  Rep.  204  (6) ;  Civ.  Code 
1895,  S  2892.  There  was  a  considerable 
amount  of  evidence  tending  to  show  that  in 
fact  the  title  of  the  defendant  was  tainted 
with  usury,  but  It  was  not  free  from  conflict 
In  addition  to  what  appeared  on  the  face 
of  the  papers,  when  asked  in  regard  to  a  loan 
to  the  plaintiff,  defendant  testified:  "There 
was  no  loan  with  her.  ^  *  ^  As  to  how 
much  money  I  let  Mrs.  Rogers  have,  I  nev^ 
had  a  contract  with  Mrs.  Rogers.  The  bill 
of  sale  shows  what  I  paid  Judson.  I 
don't  remember  exactly — $413,  or  something. 
♦  ♦  ♦  And  I  gave  an  option  to  purchase 
back  on  the  14th  of  February,  1903.''  If 
the  Jury  based  their  verdict  on  the  belief 
that  this  was  in  fact  a  sale  with  an  agree- 
ment to  resell,  we  cannot  say  that  they  woe 
without  evidence  authorizing  them  to  do  so. 

2.  The  plaintiff  in  error  alleges  that  the 
court  erred  in  charging  that  if  the  diamonds 
were  conveyed  to  the  defendant  as  a  security 
for  a  debt  which  was  tainted  with  usury, 
and  not  in  fact  as  a  sale  with  the  right  to 
repurchase,  and  if  she  tendered  the  defend- 
ant the  amount  of  money  due  upon  her  con- 
tract with  him,  and  it  was  refused,  she  would 
be  entitled  to  recover  the  difference  between 
the  amount  of  her  debt  at  the  time  of  tbe 
tender  and  the  highest  proved  value  of  the 
property  since  the  date  of  such  payment 
It  is  contended  that  if  the  diamonds  were 
pledged  as  a  security  for  a  loan,  tbe  pledgor 
would  be  entitled  to  redeem  the  property 
pledged,  regardless  of  the  question  of  usury. 
If  this  be  conceded,  there  was,  nevertheless, 
no  harmful  error  in  the  charge.  If  what 
transpired  between  the  parties  amounted  to 
a  pledging  of  the  diamonds  to  secure  a  debt 
the  amount  fixed  for  their  return  or  recon- 
veyance was,  without  any  controversy,  great- 
er than  the  amount  advanced  with  legal 
Interest  The  plaintiff  contended  that  there 
was  usury,  and  in  making  the  tender  her 
attorney  calculated  the  rate  which  he  alleged 
had  been  previously  charged.  We  think 
the  charge  of  the  court  if  oroneoua,  could 
not  have  injured  the  plaintiff. 

Judgment  affirmed.  All  the  Justices  oon- 
curring. 


(124  Oa.  39S) 

ISDALB  V.  HANSON  et  aL 

(Snpreme  Court  of  Georgia.    Nov.  20,  1905.) 

Injunction— Fraud— Sale   of   Interest    ih 
Business. 

Under  the  facts  of  this  case,  there  was  no 
abuse  of  discretion  in  refusing  to  grant  an  in- 
junction and  appoint  a  receiver  as  prayed.  But 
the  plaintiff  liaving  prayed  that  the  defendant 
be  enjoined  from  selling,  hypothecating,  or  dis- 
posing of  certain  notes  wliich  he  had  given  to 
the  defendant  for  the  purpose  of  obtaining  an 
interest  in  the  partnership,  and  the  latternav- 
ing   expressed   a   willingness   that   such   notes 
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dionld  be  Imponnded,  direction  is  given  that  the 
judgment  be  modified,  and  a  proper  order  im* 
pounding  them  be  entered. 

[Bd.  Note. — For  cases  in  point,  see  toL  27, 
Cent.  Dig.  Injunction,  H  95,  304,  807.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  by  C.  G.  Isdale  against  F.  Hanson 
and  others.  From  an  order  refusing  an  In- 
junction and  the  appointment  of  a  reoelver, 
plaintiff  brings  error.    Affirmed. 

Isdale  filed  an  equitable  petition  against 
Hanson,  alleging  that  he  purchased  from  the 
latter  an  Interest  in  the  business  conducted 
by  him  under  the  name  of  the  Hanson  Supply 
Company,  for  $1,000,  for  which  he  gave  his 
notes,  and  on  which  he  had  paid  amounts 
aggregating  $180.49;  that  the  defendant  has 
refused  to  comply  with  his  agreements  or 
to  permit  plaintiff  to  have  access  to  the  books 
or  records  of  the  company  or  any  voice  In 
the  management  or  control  of  the  business, 
and  has  openly  declared  that  plaintiff  has  no 
Interest  in  the  business,  and  has  agreed  upon 
a  sale  of  it  for  the  sum  of  $10,000  to  certain 
persons  named ;  that  defendant  has  converted 
Into  money  the  greater  portion  of  his  real 
estate,  and  plaintiff  belieyes  and  is  reliably 
Informed  that  after  receiving  the  purchase 
money  for  the  sale  of  the  business  he  will 
leave  the  state.  Plaintiff  has  demanded 
of  defendant  a  return  of  the  money  with 
Interest  on  It,  and  that  the  unpaid  notes  be 
returned  to  him  and  canceled ;  but  deftodant 
has  refused  this  demand  Plaintiff  prayed 
that  the  purchasers  of  the  busines  frcMu  the 
defendant  be  enjoined  from  selling  or  hy- 
pothecating any  of  the  notes  given  to  him 
by  the  plaintiff  for  the  purchase  of  an  inter- 
est in  the  business,  and  that  a  receiver  be 
appointed,  an  accounting  be  had,  and  judg- 
ment be  rendered  in  his  favor.  Defendant 
answered.  In  brief,  as  follows:  The  plain- 
tiff sought  and  obtained  employment  with 
him,  representing  himself  to  be  an  experi- 
enced and  competent  steam  and  gas  fitter. 
As  additional  compensation  and  for  the  pur- 
pose of  Insuring  increased  Interest  in  the 
business,  defendant  entered  into  an  agree* 
ment  with  plaintiff  and  one  Gowan,  by  which 
each  of  them  was  to  pay,  from  his  compensa- 
tion tor  work,  for  an  interest  in  the  business 
amounting  to  $1,000.  Stock  was  to  be  taken, 
and  the  proposed  interest  of  the  plaintiff 
was  to  be  in  the  proportion  which  $1,000 
should  bear  to  the  entire  valuation  which 
should  be  shown  by  the  inventory.  Notes 
were  given  by  the  plaintiff,  and  a  written 
contract  entered  into,  one  of  the  terms  of 
which  was  that,  'Should  said  Isdale  fail  to 
pay  said  notes  above  mentioned,  then  this 
contract  should  be  null  and  void.**  It  soon 
developed  that  the  plaintiff  was  Incompetent 
to  do  work  as  a  steam  and  gas  fitter,  and  he 
neglected  the  business  and  failed  to  carry  out 
his  contract,  causing  loss  and  damage  to  the 
defendant    Finally  the  plaintiff  severed  his 


connection  with  the  defendant,  and  rescinded 
the  contract  and  terminated  all  rights  which 
he  had  to  claim  any  interest  as  a  partner. 
On  an  accomnting  the  plaintiff  would  be  in- 
debted to  the  defendant  "Defendant  de- 
posits with  the  clerk  thirty-three  of  said 
notes  which  have  not  been  paid  by  petitioner, 
amounting  to  $825  of  principal,  besides  in^ 
terest  added  in  the  face  of  each  note,  and 
prays  that  the  sum  be  impounded  to  be  dis- 
posed of  by  order  of  this  court*'  The  in- 
tention to  sell  all  of  his  property  and  leave 
the  state  is  denied.  On  the  hearing  the  evi- 
dence was  confiicting.  The  court  denied  the 
prayers  of  the  plaintiff  for  Injunction  and 
receiver,  and  he  excepted. 

W.  J.  Nunnally,  for  plaintiff  in  error. 
Denny  &  Harris  and  Halsted  Smith,  for 
defendants  in  error. 

LUMPKIN,  J.  Judgment  afilrmed,  with 
direction.    All  the  Justices  concurring. 


(124  Ga.  604> 
RAYMOND  V.   STRICKLAND. 
(Supreme  Court  of  Georgia.    Dec.  21,  1905.) 

FiXTxmBS— Landlobd  and  Tenant— ReuovaIt 

— ExpiBATioN  OF  Lease. 
An  electric  chandelier,  annunciator,  and  like 
contrivances  or  devices  attached  to  the  ceiling 
or  walls  of  a  house  by  a  tenant,  at  bis  own 
expense  and  for  his  personal  comfort  and  con- 
venience, come  within  the  legal  definition  of 
''domestic  fixtures,"  when  so  placed  that  they 
can  be  readily  detached  without  injury  to  the 
premises.  In  the  abe^oe  of  any  understanding 
to  the  contrary,  such  fixtures  may  be  removed 
by  the  tenant  at  any  time  during  his  term  or 
occupancy,  and  eren  thereafter,  if  he  be  de- 
prived of  the  opportunity  to  remove  them  by 
a  wrongful  retaking  of  possession  of  the  premi- 
ses by  the  landlord.  Not  being  annexed  to  the 
rented  structure  with  anv  view  to  their  becom- 
ing permanently  attached  thereto  as  a  part  of 
the  realty*  they  do  not  lose  their  identity  as 
chattels,  and  a  possessory  warrant  will  lie  to 
recover  them  from  a  landlord  who  wrongfully 
withholds  possession  thereof  from  the  tenant 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  Amle  Raymond  against  Mabel 
Strickland.  Judgment  for  defendant  and 
plaintiff  brings  error.    Reversed. 

This  litigation  originated  In  a  Justice's 
court  from  which  there  issued  a  possessory 
warrant  sued  out  by  Amie  Raymond  against 
Mabel  Strickland  to  recover  an  annunciator 
and  a  chandelier  of  which  the  former  claim- 
ed to  be  the  owner.  The  following  facts 
appeared  on  the  trial  in  that  court:  The 
plaintiff  rented  from  the  defendant  a  house 
in  the  city  of  Macon,  agreeing  to  pay  $25 
per  week  rent.  After  taking  possession,  the 
plaintiff  took  down  an  old  chandelier,  had  the 
house  ••wired"  for  electric  service,  and  put 
up  a  new  four-light  chandelier  and  also  an 
annunciator  at  her  own  expense.  A  short 
time  thereafter,  she  went  on  a  visit  to  Jack- 
sonville, Fla.,  and  on  her  return,  within  a 
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few  days,  found  that  the  defendant  had 
taken  possession  of  the  house.  Plaintiff  asked 
the  defendant  for  the  chandelier  and  the  an« 
nunclator,  but  the  latter  refused  to  give  them 
up  till  the  plaintiff  paid  $50  back  rent  The 
chandelier  was  fastened  by  screws  to  the 
ceiling,  and  the  annunciator  was  fastened  to 
one  of  the  walls  by  a  large  screw.  Both 
were  connected  with  the  "wiring"  of  the 
house,  but  could  have  been  readily  discon- 
nected by  merely  cutting  the  wires,  and  could 
have  been  removed  without  injury  either  to 
the  celling  or  wail.  The  contract  of  rent  did 
not  embrace  any  special  stipulation  with 
regard  to  the  putting  in  of  fixtures  of  this 
kind,  though  they  are  generally  removed  by 
the  tenant  on  vacating  a  house.  Plaintiff 
was  to  have  the  house  as  long  as  she  paid 
the  rent,  and  defendant  was  to  retake  pos- 
session if  she  did  not  pay  the  rent  promptly. 
Before  re-entry,  the  defendant  had  heard 
that  the  plaintiff  had  left  the  house  and  the 
state  with  the  Intention  of  never  returning, 
and  the  defendant  went  to  the  house  and 
found  the  same  occupied  by  the  servants 
only,  and  that  nothing  was  there  belonging 
to  the  plaintiff  except  the  fixtures  referred 
to  above.  The  plaintiff,  on  her  return,  made 
demand  for  them,  but  made  of  the  defend- 
ant no  demand  to  be  put  back  into  posses- 
sion of  the  house.  The  defendant  declined 
to  surrender  these  fixtures  unless  the  plain- 
tiff paid  the  $50  rent  then  past  due,  which 
the  latter  promised  to  do,  but  has  never 
done;  and  the  defendant  held  the  fixtures  as 
collateral  for  the  back  rent  Later,  plain- 
tiff sold  them  to  the  party  from  whom  she 
purchased  the  same,  and  this  party  sent  a 
man  to  the  house  to  remove  them,  but  the 
defendant  declined  to  deliver  them  to  him, 
though  he  produced  a  written  order  therefor. 
The  plaintiff  then  agreed  to  rescind  the  sale, 
restored  to  the  party  who  bought  the  fix- 
tures the  money  paid  her  for  them,  and  In- 
stituted the  present  action  to  recover  pos- 
session of  the  same  from  the  defendant  A 
judgment  In  favor  of  the  plaintiff  was  ren- 
dered in  the  justice's  court,  and  the  defend- 
ant took  the  case  by  certiorari  to  the  superior 
court  There  an  order  was  passed  sustaining 
the  certiorari,  and  the  judge  entered  a  final 
judgment  in  favor  of  the  plaintiff  In  cer- 
tiorari, holding  that  neither  the  chandelier 
nor  the  annunciator  was  a  chattel,  and 
therefore  a  possessory  warrant  would  not 
He  for  a  recovery  of  the  possession  of  either. 
To  this  judgment  exception  is  taken  by  the 
defendant  In  certiorari,  who  was  the  plaintiff 
In  the  suit  brought  in  the  justice's  court 
Glawson  &  Fowler,  for  plaintiff  in  error. 
Herman  Brasch,  for  defendant  In  error. 

EVANS,  J.  (after  stating  the  facts).  The 
bill  of  exceptions  recites  that  the  court  sus- 
tained the  certiorari  because  the  articles 
described  in  the  possessory  warrant  were  not 
chattels,  and  possession  thereof  could  not  be 


recovered  by  possessory  warrant;  so  that 
the  correctness  of  the  judgment  excepted 
to  depends  upon  the  classification  of  the  ar- 
ticles as  personalty  or  as  fixtures  attaching 
to  the  realty  so  as  to  become  part  thereof. 
Our  Code  provides  that  "anything  intend- 
ed to  remain  permanently  in  Its  place,  though 
not  actually  attached  to  the  land,  such  as  a 
rail  fence,  is  a  part  of  the  realty  and  passes 
with  it  Machinery,  not  actually  attached 
but  movable  at  pleasure,  is  not  a  part  of  the 
realty."  Civ.  Code  1895,  f  3049.  Anything 
detached  from  realty  instantly  becomes  per- 
sonalty. Id.  S  3050.  Section  3049  Is  peculiar- 
ly applicable  to  cases  where  the  fixtures  are 
erected  by  the  owner  of  the  realty,  who  sub- 
sequently sells  or  mortgages  the  premises. 
"When  land  is  conveyed,  whatever  fixtures 
are  annexed  to  the  realty  at  the  time  of  the 
conveyance  pass  with  the  estate  to  the 
vendee,  unless  there  be  some  express  provi- 
sion to  the  contrary;  and  fixtures  pass  to  a 
bona  fide  purchaser  of  the  real  estate,  not- 
withstanding an  agreement  between  the 
owner  of  the  land  and  the  vendor  of  the  fix- 
tures that  they  should  remain  personal  prop- 
erty. The  same  rules  as  to  fixtures  which 
apply  as  between  vendor  and  vendee  apply 
also  as  between  mortgagor  and  mortgagee/' 
Cunningham  v.  Cureton,  96  Ga.  492,  23  S.  EI 
420.  See,  also,  Waycross  Opera  Co.  v.  Soss- 
man,  94  Ga.  100,  20  S.  E.  252, 47  Am.  St  Rep. 
144.  Where  the  fixtures  are  placed  on  the 
premises,  not  by  the  owner  oi'  In  pursuance 
of  a  contract  with  him,  but  by  a  tenant  for 
his  personal  use  or  convenience,  a  much 
more  liberal  rule  as  to  their  severance  ob- 
tains. The  tenant  cannot  cut  or  destroy 
growing  trees,  remove  permanent  fixtures, 
or  otherwise  Injure  the  property.  Civ.  Code 
1895,  §  3119.  "A  tenant  during  the  term  or 
a  continuation  of  his  tenancy,  or  while  he  is 
in  possession  under  the  landlord,  may  re- 
move fixtures  erected  by  him.  After  the  term 
and  possession  are  ended,  they  are  regarded 
as  abandoned  to  the  use  of  the  landlord, 
and  become  the  latter's  property."  Civ.  Code 
1895,  S  3120.  This  section  of  the  Code  is 
to  be  construed  to  refer  only  to  trade  fixtures, 
and  when  so  interpreted,  it  is  in  entire 
harmony  with  all  the  cognate  sections  of 
the  Coda  Wright  v.  Du  Blgnon,  114  Ga. 
770,  40  S.  B.  747,  57  L.  R.  A.  669.  A  furth» 
indulgence  is  allowed  the  tenant  in  removing 
such  ornamental  and  domestic  fixtures  as 
may  be  annexed  to  the  premises  by  the  ten- 
ant for  the  more  advantageous  use  thereof, 
provided  no  material  injury  results  to  the 
realty  or  to  the  substantial  characteristics 
of  the  articles  themselves.  Domestic  fixtures 
have  been  held  to  include  ranges  and  stoves 
fixed  in  brickwork,  furnaces,  gas  fixtures, 
pumps,  clocks,  window  blinds,  bath  tubs,  and 
other  chattels  annexed  for  convenience.  The 
following  articles  have  heeaoi  considered  orna- 
mental fixtures:  hangings,  tapestry,  and 
pier  glasses  nailed  to  the  walls  or  panels 
of  a  house;  marble  chlmney-plece8»  cornices. 


Ga.) 


SHANK  V.  WASHINGTON  EXCHANGE  BANE. 


621 


etc.  BroDsoa  on  Fixtures,  H  S4,  85,  and 
cases  cited  In  note.  With  regard  to  domestic 
and  ornamental  fixtures,  it  is  very  generally 
held  that  they  may  be  removed  by  the  tenant^ 
and  are  to  be  considered  personalty  even 
thongh  annexed;  and  that  any  wrongful  act 
or  refusal  on  the  part  of  the  landlord  with 
respect  to  the  removal  of  the  tenant's  fixtures 
amounts  to  a  conversion  for  which  an  action 
will  lie.  Bronson  on  Fixtures,  S  109c ;  Wright 
y.  Du  Blgnon,  supra ;  Richards  v.  Gilbert,  116 
Ga.  382,  42  S.  E.  715.  An  action  will  not 
lie  for  domestic  fixtures  left  annexed  after 
the  right  of  removal  has  expired. 

In  the  case  in  hand,  the  annunciator  and 
chandelier  are  easily  classified  as  domestic 
fixtures ;  the  evidence  shows  that  both  could 
be  removed  without  injury  to  the  celling  or 
walls  of  the  house.  The^  were  the  personal 
chattels  of  the  tenant,  and  she  had  the  right 
of  removal  during  her  tenancy  and  posses- 
sion. A  wrongful  entry  by  the  landlord 
oould  not  deprive  the  tenant  of  this  right.  In- 
deed, the  landlord  did  not  controvert  the  ten- 
ant's title  to  the  articles,  but  held  them  as 
collateral  for  past  due  rent  Presumably 
the  landlord,  by  declining  to  return  the  fix- 
tures to  the  tenant  on  demand  therefor,  did 
not  question  the  tenant's  right  of  removal 
if  the  rent  arrears  should  be  paid.  It  ap- 
pears that  the  tenant,  while  absent  on  a 
visit,  left  her  servants  in  charge  of  the 
house,  and  before  her  return  the  landlord 
took  possession  of  the  hodse  and  assumed 
dominion  over  the  fixtures.  On  the  tenant's 
return,  demand  was  made  for  the  fixtures, 
but  compliance  with  this  demand  was  refus- 
ed. The  landlord  had  no  right  to  sum- 
marily, without  any  legal  process,  eject  the 
servants  of  the  tenant  and  In  that  way  retake 
possession  of  the  premises.  Entelman  v. 
Hagood,  05  Ga.  390,  22  S.  B.  545.  Nor 
would  possession  obtained  by  the  unauthor* 
ized  consent  of  the  tenant's  servant  defeat 
her  right  to  entry  before  the  termination  of 
the  tenancy  to  remove  the  fixtures.  The 
landlord's  conduct  amounted  to  a  conversion 
of  the  fixtures,  and  the  tenant  had  her  reme- 
dy by  possessory  warrant  to  recover  posses- 
sion of  them.  The  court  erred  in  sustaining 
the  certiorari. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


(124  Ga.  608) 
8HANK  et  aL  v.  WASHINGTON  BSX- 
OHANGE  BANK. 
(Supreme  Court  of  Georgia.    Dec  21,  1905.) 

Pbiwcipal  ano  Subety— Action  on  Notb— 
judghknt. 

If  a  certain  person  bought  property  and 
gave  promissory  notes  therefor  payable  to  the 
vendor  or  order,  two  of  them  signing  as  prin- 
cipals and  one  as  surety  for  them,  and  such 
notes  were  transferred  to  a  bona  fide  purchaser 
for  value  before  due  and  without  notice,  in  a 
suit  by  the  holder  against  the  makers,  the  snre^, 
and  the  payee  as  indorser,  the  makers  and  the 
surety  for  them  could  not,  by  aUeglng  that  the 


property  was  of  no  value  and  that  there  was 
a  total  failure  of  consideration,  claim  to  occupy 
the  position  of  sureties  for  the  original  payee, 
and  to  have  the  judgment  in  favor  of  the  plain- 
tiff BO  molded  as  to  declare  that  they  were 
such,  and  that  they  should  have  the  privilege 
of  paying  the  Judgment  and  being  subrogated  to 
the  rights  of  the  plaintiff. 
(Syllabus  by  the  Court) 

Error  from  Olty  Court  of  Washington;  W. 
H.  Toombs,  Judge. 

Action  by  the  Washington  Exchange  Bank 
against  George  S.  Shank  and  others.  Verdict 
for  plaintiff,  and  defendants  bring  error. 
Afi&nned. 

The  Washington  Exchange  Bank  brought 
suit  against  George  S.  Shank  and  T.  8.  Pas- 
chal as  makers,  Louisa  J.  Shank  as  surety, 
and  E.  L.  Holland  as  Indorser  on  two  promis- 
sory notes.  The  defendants,  George  S. 
Shank,  T.  S.  Paschal,  and  Lonlsa  J.  Shank, 
security,  filed  a  plea  alleging  that  the  notes 
were  given  to  Holland  for  the  purchase  of  a 
certain  boiler  and  engine;  that  they  were 
both  totally  worthless  and  not  suited  for  the 
purpose  for  which  they  were  sold;  that  this 
was  known  to  Holland  before  the  sale,  and 
that  his  conduct  was  a  fraud  upon  them; 
that  Holland  Indorsed  the  notes  and  was 
sued  in  this  action  as  such  indorser;  and  that 
there  was  no  consideration  for  the  notes 
sued  on.  But  th^  admitted  that  they  would 
have  to  submit  to  a  judgment  in  favor  of 
the  bank,  if  it  was  a  bona  fide  holder  for 
value.  They  contended  that  the  judgment 
in  favor  of  the  bank  should  be  so  framed  as 
to  allow  it  to  be  controlled  by  them  as  mere 
sureties  or  guarantors  for  Holland,  with  per- 
mission to  them  to  pay  it  and  be  subrogated 
to  the  rights  of  the  bank  against  him.  It 
was  agreed  that  the  bank  was  a  bona  fide 
purchaser  of  the  notes  for  value  and  without 
notice.  On  motion  the  court  struck  the  plea, 
and,  after  verdict  against  the  defendants 
filing  the  plea  and  Qolland,  the  former  ex- 
cepted. 

F.  H.  CoUey,  for  plaintiffs  in  error.  J.  M. 
Pitner,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts). 
Where  a  suit  is  brought  against  several  de- 
fendants, some  of  whom  are  in  fact  sureties 
for  another,  if  this  does  not  appear  on  the 
face  of  the  contract,  it  may  be  proved  by 
parol  either  before  or  after  judgment;  the 
creditor  not  being  delayed  in  his  remedy  by 
such  collateral  issue  between  the  principal 
and  the  surety.  Civ.  C\>de  1895,  f  2984; 
Whltiey  V.  Hudson,  114  Ga.  668,  40  S.  E.  838; 
Camp  V.  Simmons,  62  Ga.  85,  Cauthen  v.  Cen- 
tral Cteorgia  Bank,  69  Ga.  733.  This  rule 
applies  where  the  relation  of  principal  and 
surety  in  reality  exists,  although  it  does  not 
appear  on  the  face  of  the  contract  In  the 
case  now  under  consideration  the  defendants 
who  filed  this  i^ea  did  not  allege  that  they 
were  in  fact  sureties  for  Holland  or  signed 
as  such,  or  that  tho  relation  of  principal 
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and  sureties  was  ever  contemplated  between 
tbem.  They  were  debtors  of  Holland,  not 
sureties  for  him.  Louisa  X  Shank  signed 
as  surety  for  the  other  two,  not  for  Holland. 
If  they  have  any  claim  against  Holland,  it 
is  not  because  they  are  sureties  for  him, 
but  because  they  gave  liim  a  note  for  cer- 
tain wortliless  machinery  and  are  subject  to 
judgment  because  tlie  note  was  transferred 
to  an  innocent  purchaser  for  value  without 
notice.  Want  of  consideration  or  failure  of 
consideration  for  a  promissory  note  does  not 
create  the  relation  of  principal  and  surety 
between  the  makers  of  the  note  and  the 
payee,  although  it  may  have  biBen  indorsed 
to  an  innocent  purchaser,  and  the  makers 
may  be  unable  to  assert  their  defense  against 
the  holder.  The  plea  was  properly  stricken. 
Judgment  affirmed.  All  the  Justices  con- 
curring. 


(124  Ga.  510) 

AMERICAN    BONDING    &    SURETY    00. 

OF  BALTIMORE  CITY,  MD.,  v. 

ADAMS  et  al. 

(Supreme  Oourt  of  (Georgia.    Dec.  21,  1906.) 

1.  JUSnCKS   OF  THE   PXAOB— CeBTIOBABI— NO- 
nOB  OF    HEABUTQ— SUFFICISNCT. 

A  plaintiff  in  certiorari  notified  the  defend- 
ant of  Uie  sanction  of  the  writ,  stating  the  name 
of  the  case  and  designating  it  as  one  which  had 
been  **tried  in  the  justice^s  oourt  of  the  187th 
district,  G.  M.,  said  county,  on  the  8th  day  of 
October,  1904.^'  The  notice  recited  that  the 
writ  would  be  heard  "at  the  courthouse  in  Sbid 
county  at  the  next  term  of  the  superior  court, 
to  be  held  on  the  second  Monday  in  March, 
19(M."  The  notice  was  dated  November  25, 
1904,  and  nowhere  stated  the  name  of  the 
county  in  which  the  certiorari  was  to  be  heard. 
The  notice  served  on  the  defendant  was  not  an 
exact  copy  of  the  one  attached  to  the  petition 
for  certiorari,  which  the  sheriff  certified  to 
having  served  on  the  defendant's  attorney, 
though  the  two  were  substantially  identical. 

Held:  (a)  The  designation  of  the  district  in 
which  was  situated  the  justice's  court  in  which 
the  case  was  tried,  together  with  the  recital 
that  the  writ  of  certiorari  was  to  be  heard  at 
the  courthouse  "in  said  county,"  was  sufficient 
notice  to  the  defendant  as  to  the  county  in 
which  the  writ  would  be  heard,  (b)  The  de- 
fendant was  bound  to  know  when  the  "next 
term"  of  the  superior  court  of  his  county  would 
be  held;  and  the  fact  that  the  notice  in- 
correctly named  the  date  of  the  term  did  not 
render  It  invalid,  (c)  If  the  defendant  desired 
to  take  advantage  of  the  discrepancy  between 
the  copy  of  the  notice  attached  to  the  petition 
and  the  notice  served  upon  his  attorney,  he 
should  have  traversed  the  return  of  the  sheriff. 
This  was  not  a  ground  to  dismiss  the  certiorarL 

2.  Cbbtiobabi— Petition— Verification. 

A  petition  for  certiorari  filed  by  two  plain- 
tiffs, one  of  whom  is  an  attorney  at  law,  is 
properly  verified  by  an  affidavit  of  the  attorney 
made  individually  as  an  attorney  for  his  co- 
plaintiff. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Elbert  County ; 
H.  M.  Holden,  Judge. 

Action  between  the  American  Bonding  & 
Surety  Company  of  Baltimore  City,  Md.,  and 
S.  L.  Adams.    From  a  judgment  on  a  writ 


of  certiorari,  the  surety  company  brings  er- 
ror.   Affirmed.       ' 

Z.  B.  Rogers,  for  plaintiff  In  error.    T.  L. 
Adams,  for  defendant  in  error. 

CANDLER,    J.    Judgm^t    affirmed.    All 
the  Justices  concurring. 


NEAL  V.  GRAT. 


(IMOa.  610) 


(Supreme  Court  of  Georgia.    Dec  21,  1906.) 

1.  Insurance — Pbemium     Notb— RsifswAii — 
Action — Dehenses. 

Where  a  policy  of  insurance  contained  a 
provision  that  "the  failure  to  pay  any  of  the 
first  three  years'  premiums,  or  any  notes  or  in- 
terest upon  notes  given  to  the  company  for 
any  premium  or  part  of  a  premium,  on  or  be- 
fore the  days  upon  which  such  premiums,  notes, 
or  interest  shall  become  due,  shall  avoid  and 
nullify  this  policy  without  action  on  the  part 
of  the  company  or  notice  to  the  insured  or 
beneficiary,  and  all  payments  made  upon  this 
policy  shall  be  deemed  earned  as  premioms 
during  its  currency,"  and-  where  a  note  was 
given  for  the  first  years'  premium,  and  when  it 
became  due  it  was  not  promptly  paid,  but  was 
afterwards,  during  the  year,  renewed,  and  the 
renewal  note  was  accepted  by  the  company 
and  suit  brought  on  it  by  an  indorsee  of  the 
company,  this  operated  as  a  waiver  of  for- 
feiture of  the  policy  for  nonpayment  at  ma- 
turity of  the  note  first  given  for  the  annual 
premium,  and  it  furnished  no  defense  to  a 
suit  on  the  note  that  the  renewal  took  place 
some  time  after  such  maturity. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  28, 
Cent  Dig.  Insurance,  §§  1067-1069.] 

2.  Same — ^Defaui^t  in  PsEMiuica — Waivxb. 

Whether  or  not  the  agent  of  the  company, 
who  represented  to  the  defendant  that  the 
policy  would  not  be  void,  but  would  remain 
in  force  upon  giving  the  renewal  note,  had 
authority  to  waive  the  forfeiture,  the  ac- 
quiescence in  the  renewal  of  the  company,  and 
its  receipt  of  the  second  note  and  claiming  the 
right  to  transfer  it  by  indorsement,  operated 
as  such  waiver. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  28, 
Cent  Dig.  Insurance,  §§  1061-106d.] 
8.  Bill  and  Notes — Indqbsement — ^Aoiioh  bt 

Inoobses. 

Where  a  promissory  note  was  indorsed  by 
the  payee  or  by  an  indorsee  from  the  payee  to 
another  **for  collection  only,"  the  indorsee  had 
such  a  legal  title  as  would  authorise  him  to 
bring  suit  upon  the  paper  in  his  own  name. 

[Ed.  Note.— For  cases  in  point  see  voL  7, 
Cent  Dig.  Bills  and  Notes,  §§  1388^  1406.] 

4.  Same — Evidence. 

Unless  denied  on  oath,  an  indorsement  need 
not  be  proved,  although  the  name  of  the  in- 
dorser  purports  to  have  been  signed  by  an 
agent,  and  the  action  is  against  the  maker. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  §  1552.] 

5.  Appeal — ^Review — Uabmlesb  Ebbob. 

It  being  doubtful  under  the  evidence  wheth- 
er the  Ycrdict  was  for  18  cents  more  interest 
than  it  should  have  been,  this  will  not  neces- 
sitate a  reversal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  SS  4547,  4548.] 
(Syllabus  by  the  Court) 
Error  from  Superior  Court,  Glascock  Coun- 
I  ty ;  H.  M.  Holden,  Judge. 
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Action  by  M.  B.  Gray  against  Henrietta 
Neal.  Judgment  for  plaintiff.  Defendant 
bxinga  error.    Affirmed. 

Suit  was  brought  In  a  Justice's  court  and 
carried  by  appeal  to  the  superior  court  It 
was  based  on  a  promissory  note  dated  De> 
oember  15,  1904,  due  December  dOUi,  payable 
to  the  order  of  the  Union  Central  Life  In* 
surance  Company,  and  signed  by  Henrietta 
NeaL  It  had  on  it  the  following  indorse- 
ments: ''The  Union  Central  Life  Insurance 
Co.,  by  T.  &  Lowry  ft  Son,  Mgrs."  'Tay  to 
the  order  of  M.  B.  Gray,  Agt,  for  collection 
only.  T.  S.  Lowry  ft  Son,  Managers."  The 
suit  was  brought  by  M.  B.  Gray,  '*Agt,'' 
against  the  maker.  The  defendant  filed  a 
plea,  admitting  a  prima  facie  case  and  as- 
suming the  burden  of  proof.  She  pleaded 
that  the  note  sued  on  was  without  consider- 
ation, having  been  given  for  the  premium  of 
a  policy  of  insurance  which  had  already 
lapsed  and  become  void  when  the  note  was 
made;  and  that  Gray  falsely  and  fraudu- 
lentiy  represented  to  her  that  the  insurance 
policy  would  be  good  if  the  note  was  given, 
notwithstanding  it  had  become  void  before 
that  time,  which  representation  deceived  her 
and  induced  her  to  make  the  note,  and  that 
such  representation  was  untrue,  though  this 
fact  was  unknown  to  her.  On  the  trial  the 
evidence  showed  that  the  defendant  had  ob- 
tained a  policy  of  life  insurance  from  the 
company,  dated  April  1,  1904.  Instead  of 
paying  the  first  annual  premium  in  casli,  she 
gave  her  promissory  note  for  the  amount. 
It  does  not  appear  from  the  evidence  what 
was  the  date  of  this  note,  or  when  it  fell 
due»  but  it  was  renewed  once  or  twice,  and 
the  suit  was  based  on  the  note  thus  given  in 
renewal.  One  of  the  conditions  stated  in  the 
policy  was  as  follows:  **Payment  of  pre- 
mium. The  failure  to  pay  any  of  the  first 
three  years'  premiums,  or  any  notes  ot*  inter- 
est upon  notes  given  to  the  company  for  any 
premium  or  part  of  a  premium,  on  or  before 
the  days  upon  which  such  premiimis,  notes, 
or  interest  become  due,  shall  avoid  and  nul- 
lify this  policy  without  action  on  the  part 
of  the  company  or  notice  to  the  insured  or 
beneficiary,  and  all  payments  made  upon  this 
policy  shall  be  deemed  earned  as  premiums 
during  its  currency.  Any  and  all  notes,  with 
their  conditions,  which  may  be  given  for 
premiums  or  loans  upon  the  security  of  this 
policy  are  liereby  made  a  part  of  this  con- 
tract of  insurance."  The  husband  of  the  de- 
fendant testified  as  follows:  "When  the 
note  sued  on  was  given,  the  premium  was 
long  past  due,  and  I  told  Mr.  Gray  that  the 
policy  was  already  void,  because  the  policy 
said  so,  and  the  first  note  said  the  policy 
would  be  void  if  the  note  was  not  paid  at 
maturity.  Mr.  Gray,  the  agent  for  the  com- 
pany, said  that  made  no  difference,  that  if 
my  wife  would  give  the  note  the  policy  would 
be  good.  No  money  has  ever  been  paid. 
•  •  •  She  gave  this  note  because  Mr. 
Gray»  the  agent,  told  her  the  policy  was  good 


and  had  not  lapsed  at  the  time  she  gave  this 
note.  I  did  pay  the  interest  on  the  note 
when  this  last  note  was  given.  Mr.  Gray 
told  me  my  wife  would  have  to  pay  the  inter- 
est Defendant  has .  had  policy  ever  since 
it  was  issued,  and  had  policy,  application 
and  receipt  when  note  sued  on  was  given. 
•  •  •  My  wife  gave  the  note  sued  on 
only  because  Mr.  Gray,  the  agent,  told  her 
if  she  would  give  the  note  the  policy  would  be 
good.  She  would  not  have  given  the  note  if 
he  had  not  told  her  the  policy  would  be  good. 
She  thought  Mr.  Gray,  the  agent,  was  telling 
the  truth."  The  application  for  insurance 
contained  the  following  provision:  "It  ia 
hereby  agreed  and  warranted  that,  should  the 
company  issue  a  policy  upon  the  application, 
its  interest  shall  not  be  affected  by  verbal 
statements  made  to  its  agents  or  others, 
or  by  the  knowledge  of  such  agent,  but  that 
it  shall  be  affected  only  by  the  statements 
herein  made,  including  that  made  to  the  med- 
ical examiner,  which  are  hereby  warranted  to 
be  true,  full,  and  correct  as  facts,  and  they 
shall  constitute  the  basis  of  any  policy  which 
may  be  issued  hereon."  The  note  sued  on  con- 
tained the  following:  "Such  policy,  Includ- 
ing all  conditions  therein  for  surrender  or 
continuance,  as  a  paid-up  term  policy,  shall 
without  notice  to  any  party  or  parties  inter- 
ested therein  be  null  and  void  on  the  fail- 
ure to  pay  this  note  at  maturity,  with  in- 
terest from  date  at  8  per  cent  per  annum." 
On  the  margin  of  it  was  printed  the  following 
statement:  "Agents  are  not  authorized  to 
make  any  contract  verbal  or  written  differing 
from  that  written  or  printed  on  face  of  this 
note,  nor  are  they  permitted  to  collect  any  part 
of  the  same  unless  indorsed  to  them  for  that 
purpose."  At  the  close  of  the  evidence  the 
court  directed  a  verdict  for  the  plaintiff,  and 
the  defendant  excepted. 

B.  F.  Walker,  for  plaintiff  in  error.  Isaac 
8.  Peoples,  Jr.,  for  defendant  In  error. 

LUMPKIN,  J.  (after  stating  the  facts).  1. 
A  policy  of  insurance  may  provide  that  the 
failure  to  pay  any  premium  or  any  notes 
or  interest  lipon  notes  given  to  the  company 
for  any  premium,  on  or  before  the  dates 
upon  which  such  premiums,  notes,  or  Interest 
shall  become  due,  shall  void  and  nullify 
the  policy  without  action  on  the  part  of  the 
company  or  notice  to  the  insured  or  bene- 
ficiary; and  such  a  provision  is  valid  and 
binding.  2  Joyce  on  Insurance,  §  1206.  A 
condition  of  this  character  may  be  waived, 
or  the  company  may  be  estopped  from  as- 
serting it  Thus,  prompt  payment  may  be 
waived  by  a  course  of  dealings  calculated  to 
cause  the  Insured  to  think  that  the  exact 
time  specified  would  not  be  Insisted  upon, 
and  which  would  operate  as  a  fraud  upon 
one  relying  on  such  custom  or  usage  in  deal- 
ing with  him,  if  suddenly  changed  without 
notice.  Grant  v.  Alabama  €k>ld  Life  Ins. 
Co.,  76  Ga.  575;  Cotton  States  Life  Ins.  Co. 
T.   Lester,  62  Ga.  247,  85  Am.  Bep.  122: 
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Alabama  Gold  Life  Ins.  Co.  v.  Gannany,  74 
Ga.  51.  If  the  inBurance  company,  with 
kno^  ledge  of  the  facts,  receiveB  and  retains 
past  due  premiums,  after  the  day  specified 
in  the  contract  for  payment,  it  renews  the 
contract  and  waives  forfeiture  for  nonpay* 
ment,  whera  such  acceptance  is  uncondition- 
al. 2  Joyce  on  Ins.  §  1364;  Wyman  v. 
Phoenix  Mutual  Life  Ins.  Co.,  45  Hun  (N. 
T.)  184;  Rice  v.  New  England  Mutual  Aid 
Society,  146  Mass.  248,  15  N.  E.  624;  Mobile 
Life  Ins.  Co.  v.  Pruett,  74  Ala.  488  (8); 
Piedmont  &  Arlington  Ins.  Co.  v.  Lester,  59 
Ga.  812;  Clark  v.  Minor,  73  Ga.  590.  If  the 
note  given  for  the  premium  had  not  been 
paid  at  maturity  according  to  the  terms  of 
the  contract,  a  forfeiture  would  have  re- 
sulted. But  if,  after  its  maturity,  the  com- 
pany had  received  payment  of  it,  the  for- 
feiture would  have  been  waived,  and  the 
policy  renewed.  Instead  of  payment  being 
made  in  money,  the  agent  represented  that 
the  policy  would  be  continued  in  force  upon 
the  giving  of  a  renewal  note.  This  was 
done,  and  the  note  was  received  by  the  com- 
pany and  indorsed  by  It  for  collection.  It 
had  notice  of  the  terms  of  its  own  policy, 
and  that  the  note  given  for  the  premium 
for  the  current  year  had  not  been  promptly 
paid.  It  saw  fit  to  deliver  up  the  original 
note  and  accept  in  lieu  thereof  another  due 
at  a  future  date.  It  could  not  receive  pay- 
ment of  a  premium  due  for  the  year  and 
at  the  same  time  Insist  on  a  forfeiture  for 
nonpayment  So  likewise,  when  it  accepted 
a  renewal  of  the  note  due  for  the  current 
premium,  treated  such  note  as  valid,  and 
Indorsed  it  to  another,  who  is  seeking  to 
collect  it  by  suit,  the  company  cannot  assert 
thiit  the  policy  was  void  because  the  renewal 
was  made  after  the  former  note  became  due. 
Mere  demand  for  a  past  due  premium  has 
been  held  not  to  constitute  a  waiver  of 
forfeiture,  where  such  payment  was  refused 
by  the  insurer.  Sullivan  v.  Conn.  Indemnity 
Ass'n,  101  Ga.  809,  29  S.  B.  41;  McCroskey 
v.  Hamilton,  108  Ga.  640,  646,  84  S.  B.  Ill, 
76  Am.  St.  Rep.  79;  National  Life  Ass'n 
v:  Brown,  103  Ga.  382,  29  S.  B.  927.  If  pay- 
ment had  been  made  when  demanded,  a 
waiver  would  have  resulted.  Here  surrender 
of  the  old  note,  and  the  acceptance  of  the 
note  payable  in  the  future  for  the  premium 
of  the  then  current  year,  made  after  the 
failure  to  pay  the  first  note  promptly,  and 
with  full  knowledge  of  the  facts  on  the  part 
of  the  company,  operated  as  a  waiver  of 
forfeiture  as  completely  as  if  payment  had 


been  made  in  cash.  Gray,  the  agent,  said 
that  the  policy  would  remain  of  force;  and, 
in  view  of  the  facts,  as  indicated  In  the 
foregoing  opinion,  he  was  right  It  Is  said 
that  under  the  terms  of  the  contract  the 
agent  was  without  authority  to  waive  a 
forfeiture.  But  after  he  had  taken  ^e 
renewal  note,  ttxe  company  received,  held, 
and  indorsed  it;  and  one  of  its  agents,  as 
indorsee,  is  suing  upon  it  The  forfeiture 
was  therefore  waived,  and  the  renewal  note 
given  by  the  insured  was  collectible,  and  the 
defense  set  up  was  without  merit  The  de- 
fendant also  knew  all  the  facts  when  she 
gave  the  second  note.  Atlanta  Consolidated 
Bottling  Company  v.  Hutchinson,  109  Ga. 
550,  35  S.  B.  124;  Hogan  v.  Brown,  112  Ga. 
662,  37  S.  B.  880;  Mutual  Reserve  Fund  Life 
Ass'n  T.  Stephens,  115  Ga.  192,  41  S.  B.  679. 

2,  3.  In  this  state  an  indorsee  for  collection 
has  such  a  title  as  to  enable  him  to  bring  and 
maintain  a  suit  in  his  own  name.  Wilson  v. 
Tolson,  79  Ga.  137,  8  S.  B.  900;  Freeman  v. 
Exchange  Bank,  87  Ga.  45,  47,  13  8.  B.  160. 

The  authority  of  Lowry  &  Son  to  indorse 
the  note  for  the  company  was  not  denied  un- 
der oath;  but,  on  the  contrary,  the  defend- 
ant admitted  a  prima  facie  case  in  favor 
of  the  plaintlir.  Civ.  Code  1805,  fi  3705; 
Habersham  v.  Lehman,  63  Ga.  380;  Tyson  v. 
Bray,  117  Ga.  689,  46  S.  B.  74. 

4.  It  is  contended  by  defendant  that  her 
husband  paid  the  interest  on  the  note  to  Its 
maturity,  and  that  the  verdict  directed  in- 
cluded $1.80  Interest,  when  it  should  have 
been  only  $1.62,  thus  making  18  cents  in 
excess  of  tiie  correct  amount  of  interest 
1?his  would  seem  to  furnish  a  proper  case 
for  the  application  of  the  maxim,  "De  minimis 
non  curat  lex."  Neal  v.  Brockhan«  87  Ga. 
130,  13  S.  B.  283.  Certainly  the  evidence  is 
not  sufficiently  clear  to  require  a  reversal 
or  a  correction  of  this  slight  error.  If  Indeed 
it  be  one.  The  entire  testimony  on  this 
subject  is  contained  In  the  following  state- 
ment of  the  defendant's  husband:  "I  did 
pay  the  Interest  on  the  note  when  this  last 
note  was  given.  Mr.  Gray  told  me  my 
wife  would  have  to  pay  the  interest"  This 
does  not  show  how  much  Interest  was  paid, 
or  to  what  time. 

The  defendant  having  admitted  a  prima 
f^cie  case  against  her,  and  having  failed  to 
establish  any  lawful  defense,  there  was  no 
error  In  directing  a  verdict 

Judgment  afilrmed.  All  the  Justices  con- 
curring. 
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(104  Va.  881) 

JOHNSON  ▼.  GOMMONWBAI/TH. 
(Supreme  Court  of  AppeaUi  of  Virginia.    Jan. 

1.  Cbiicinal  Law  —  Afpkax*  -*  BxvxBw  ojr 

Facts— Rule  of  Decision. 

Under  tlie  express  provisioiis  of  Code  1904» 
I  8484,  where  the  evidence  and  not  the  facts 
are  certified,  the  rale  of  decision  in  the  appel- 
late court  Id  considering  the  evidence  is  the 
same  as  on  a  demurrer  to  the  evidence. 

2.  Same— New    Tbial—Newlt    Discovxbed 
Evidence. 

In  order  to  entitle  accused  to  a  new  trial 
on  the  ground  of  newly  discovered  evidence* 
the  evidence  most  have  been  discovered  sinee 
the  trial.  It  must  have  been  such  that  it  could 
not  have  been  discovered  before  the  trial  by 
the  exercise  of  reasonable  diligence.  It  must  be 
material,  and  such  as  should  produce  an  op- 
posite result  on  the  merits,  and  It  must  not  be 
merely  cumulative,  corroborative,  or  collateral. 
[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent  Dig.  Criminal  Law,  §§2306-2336.] 

8.  Saicb. 

In  a  prosecution  far  rape,  the  evidence  of 
ldintlQ'*ation  was  conflicting  and  unsatisfac- 
tory, and  it  was  testified  on  the  trial  that  de- 
tectives, while  watching  defendant  in  his  house, 
caw  hijp.  eo  to  the  fireplace  and  bum  some 
clotfc^i  which  looked  like  soiled  underwear, 
and  there  mm  fnrthw  evidence  of  experts  that 
burnt  pieces  of  cW)th,  .exhibited  on  the  trial 
as  taken  from  the  firepla(*e,  were  the  ribs  of  a 
pair  of  drawers  or  of  an  undershirt  After 
conviction  an  affidavit,  made  by  a  credible  per- 
son of  high  integrity,  was  filed,  stating  that  af- 
fiant went  with  the  detectives  to  defendant's 
house,  that  there  was  no  fire  of  any  kind  in  the 
house  or  signs  of  any  fire  having  been  there, 
and  that  the  only  piece  of  burnt  doth  taken 
from  the  fireplace  was  a  piece  of  burnt  rib- 
bon rasembling  a  necktie.  Held,  that  a  new 
trial  should  have  been  granted  for  newly  difi- 
oovered  evidence. 

Error  to  Circuit  Court,  Henrico  Comity. 
Austin  Johnson  was  oonvicted  of  rape,  aac! 
brings  error.    Eeversed. 

Bdgar  B.  E3ngll6b«  for  plaintiff  In  error. 
Wm.  A.  Anderson,  Atty.  Qen.,  for  the  Com- 
monwealtb. 


WHITTLE,  J.  At  tbe  June  term,  1905, 
of  the  drcuit  court  of  Henrico  county,  the 
plaintiff  in  error,  Austin  Johnson,  was  In- 
dicted, tried,  and  convicted  of  the  crime  of 
rape,  alleged  to  have  been  committed  by 
him  upon  the  person  of  a  female  child  of 
the  age  of  10  years,  and  his  punishment  was 
Axed  by  the  jury  at  death. 

The  prisoner  moved  the  court  to  set  aside 
the  verdict  and  grant  him  a  new  trial  on  two 
grounds:  (1)  Because  the  verdict  was  con- 
trary to  the  law  and  the  evidence;  and  (2) 
for  after-discovered  evidence.  Bnt  the  court 
oremiled  the  motion,  and  pronounced  judg- 
ment upon  the  verdict,  to  which  Judgment  a 
writ  of  error  was  awarded  by  this  court 

The  evidence  in  the  case  (not  the  facts) 
having  been  certified  in  accordance  with  the 
injunction  of  section  3484,  p.  1862,  Va.  Code 
1904,  the  rule  of  decision  in  this  court  in 
considering  the  evidence  must  be  as  on  a 
demurrer  to  the  evidence.  The  effect  of 
that  rule  is  too  familiar  to  demand  repetition^ 
G2S.E.--40 


and  conformably  to  its  requirement  we  feel 
constrained  to  sustain  the  action  of  the  trial 
court  In  overruling  the  motion  of  the  prisoner 
to  set  aside  the  verdict  of  the  jury  on  the 
ground  that  It  was  contrary  to  the  law  and 
the  evidence. 

But  in  that  connection  it  is  proper  to  ob- 
serve that,  while  in  obedience  to  the  ezplldt 
mandate  of  the  statute  we  have  been  obliged 
to  uphold  the  ruling  of  the  court  upon  the 
first  assignment  of  error,  nevertheless  we 
are  painfully  consdous  of  the  unsatisfac- 
tory state  of  the  proof  with  regard  to  the 
identification  of  the  prisoner  as  the  perpe- 
trator of  the  atrodous  crime  of  which  he 
stknds  convicted.  This  allusion  to  the  in- 
conclusive character  of  the  evidence  on  be- 
half of  the  commonwealth  upon  that  subject 
is  rendered  pertinent  by  reason  of  the  cor- 
relation of  the  two  assignments  of  error. 

In  considering  the  last  assignment  It  will 
not  be  necessary  to  examine  all  the  evidence 
in  the  case,  but  only  such  parts  of  It  as  tend 
to  make  clear  our  reasons  for  the  conclusion 
which  we  have  reached. 

It  appears  that  the  crime  was  committed 
about  dusk  on  May  6,  1905,  and  upon  a  gen- 
eral description,  given  by  the  child,  of  her 
assailant  that  he  was  a  dark  man  with  thick 
lips,  and  wore  a  bla(*k  slouch  hat  a  dark 
blue  shirt  with  black  pearl  buttons,  a  dark 
coat  and  shoes  with  large  holes  In  the  tips, 
the  accused  was  arrested  that  night  and 
taken  into  the  presence  of  the  child  for 
identification.  She  was  twice  asked  if  he 
was  the  guilty  party,  and  each  time  Indicated 
by  a  shake  of  her  head  that  he  was  not  * 
Thereupon  the  oflUcers,  having  learned  that 
a  small  negro  girl,  Cornelia  Horsley,  was  In 
company  with  the  child  at  the  time  she  was 
enticed  into  an  alleyway  by  her  assailant 
(upon  the  pretext  that  his  sister  wanted  to 
buy  some  of  the  cologne  that  she  was  ped- 
dling), took  the  prisoner  to  her  home,  and. 
on  being  interrogated  as  to  whether  he  was 
the  man  who  lured  the  child  off,  she  replied : 
"No:  that  Is  not  the  man.  That  is  Austin 
Johnson.  The  man  who  met  us  this  even- 
ing was  a  tall,  black  man,  who  had  on  a 
black  slouch  hat  and  gray  coat  and  blue  % 
shirt  dark  pants,  and  tan  shoes.'*  It  was 
also  In  evidence  that  Austin  Johnson  was 
well  known  to  Cornelia  Horsley,  having 
formerly  been  in  her  father's  employment — 
a  drcumstance  which  adds  to  the  probative 
value  of  her  testimony  on  the  question  of 
identification,  and  renders  improbable  the 
theory  that  the  prisoner  would  have  enticed 
his  victim  from  the  presence  of  a  person  to 
whom  he  was  thoroughly  known,  and  whose 
testimony  he  might  reasonably  have  antici- 
pated would  lead  to  his  detection  and  con- 
viction. After  hearing  the  statement  of 
Cornelia  Horsley  the  officers  naturally  con- 
cluded that  a  mistake  had  been  made,  and 
released  the  prisoner.  Subsequently,  how- 
ever, on  the  same  night  one  of  the  officers 
rec^ved  information  that  the  child  had  said 
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that  she  was  frightened  when  Johnson  was 
brought  In  her  presencoi  and  wanted  to  see 
him  again,  and  believed  that  he  was  the 
man  who  assaulted  her.  On  the  following 
morning  two  detectives  went  to  the  child's 
home,  and,  learning  that  she  believed  John- 
son to  be  the  guilty  party,  they  set  out  to 
arrest  him.  They  discovered  the  accused  in 
a  shanty  at  a  brickyard  in  the  vicinity,  where 
he  was  accustomed  to  stay  at  night  with  a 
friend,  lying,  as  they  say,  in  a  bunk,  and 
feigning  to  be  asleep.  €k>ntinuing,  one  of 
these  detectives  testified  that,  while  his  com- 
panion had  gone  to  the  house  of  the  owner 
of  the  brickyard  to  telephone  for  the  patrol 
wagon,  he  observed  the  accused  get  up  from 
the  bunk  where  he  was  lying  and  go  to  the 
fireplace  and  kindle  a  fire ;  that  he  then  went 
to  the  corner  of  the  room,  pulled  down  some 
cloth  from  the  loft  above,  which  looked  like 
a  garment  of  some  kind,  made  a  bundle  of 
it,  pat  it  In  the  fire,  and  burned  it  up.  ''He 
burned  two  pieces,  dirty  looking — looked 
like  a  shirt  or  two  shirts.  It  might  have 
been  two  pairs  of  drawers."  The  witness 
exhibited  to  the  jury  two  pieces  of  burnt 
cloth — one  piece  about  the  size  of  a  quiarter 
of  a  dollar;  and  the  other  some  two  inches 
square,  which  he  testified  that  he  had  ex- 
tracted from  the  ashes  of  the  fire  made  by 
the  prisoner.  Another  witness  for  the  prose- 
cution, who  claimed  to  be  an  expert  on  the 
subject,  stated  that,  in  his  opinion,  the  burnt 
pieces  of  cloth  were  ''either  the  ribs  of  a 
pair  of  balbriggan  drawers  or  the  ribs  of 
an  underwear  shirt"  Soon  after  the  al- 
leged burning  of  these  articles  the  offloors 
appeared  on  the  scene  and  arrested  the  ac- 
cused and  handcuffed  him,  and  he  was  again 
taken  into  the  child's  presence  and  Identified 
by  her  as  her  assailant  He  was  indicted 
June  8,  1906,  and  a  week  later  put  upon 
triaL 

After  his  conviction  the  prisoner  made  af- 
fidavit that  since  the  trial  he  had  discovered 
material  evidence  affecting  the  merits  of  the 
case,  which  he  could  not  have  obtained  by 
due  diligence  before  or  during  the  trial, 
and  also  filed  affidavits  of  a  number  of  pea> 
aona  setting  forth  the  after-discovered  evi- 
dence upon  which  he  relied.  We  shall  only 
notice  the  affidavits  of  two  of  these  witnesses, 
J.  T,  Herrin  and  W.  J.  Ready. 

The  affidavit  of  Mr.  Herrin  is  to  the  effect 
that  he  is  the  managing  overseer  of  the  "West 
End.  Brickyard,"  located  near  the  "New 
Reservoir" ;  that  a  private  detective  came  to 
his  residence  on  Sunday  afternoon.  May  7, 
1905,  and  requested  affiant  to  accompany 
him  to  a  shanty  some  90  or  40  yards  distant 
where  he  desired  him  to  see  a  negro,  who 
was  there  asleep,  and  ascertain  if  he  be- 
longed in  the  yard;  that  he  (the  detective) 
.thought  he  was  the  same  negro  who  was  sus- 
pected of  having  perpetrated  a  rape  upon  a 
little  white  girl  the  day  before;  that  affiant 
found  the  accused  lying  on  a  bunk  asleep, 
and  awoke  him  and  asked  what  he  was  do- 


ing there.  The  affidavit  proceeds:  ''I  will 
state  most  positively  that  there  was  no  fire 
of  any  kind  in  the  shanty  house,  and  that 
there  were  no  signs  of  any  fire  having  been 
there,  and  that  nothing  was  said  by  John- 
son (the  detective  who  testified  about  the  ac- 
cused burning  the  bundle  of  underwear)  or 
any  one  else  about  there  having  been  any 
fire  there.  I  remember  distinctly  that  the 
prisoner  accompanied  the  officers  very  will- 
ingly, making  the  remark:  'Yes;  I  will  go 
anywhere  with  you' — ^addressing  the  officers. 
•  •  •  That  on  the  next  day,  Monday, 
Duke  and  Johnson  (the  detectives)  came  to 
the  yard  and  requested  permission  to  go  in- 
to said  shanty  house.  The  key  was  In  my 
possession,  and  I  accompanied  them  to  the 
said  house,  and  into  the  same.  That  they 
examined  into  a  small  accumulation  of  old 
ashes  in  the  fireplace,  a  large  open  fireplace, 
and  took  therefrom  a  piece  of  burnt  cloth, 
which  resembled  a  piece  of  burnt  ribbon, 
and  which  they  said  was  a  piece  of  nedrtle. 
That  is  all  they  took  from  the  fireplace.  I 
know  nothing  of  any  burned  pieces  of  undor- 
wear  found  there  that  day  and  taken  from 
the  fireplace.  There  were  certainly  no  burnt 
pieces  of  underwear  found  that  day,  and  none 
to  my  knowledge  in  the  fireplace." 

Affiant  W.  J.  Ready,  the  proprietor  of  the 
brickyard,  deposed  that  he  had  known  J.  T. 
Herrin  for  10  years,  that  he  had  been  In  his 
employment  as  managing  overseer  of  his 
brickyard  and  plant  for  15  months,  and  that 
he  is  a  man  of  ''the  highest  integrity  of 
character." 

The  rule  governing  the  granthig  of  new 
trials  for  after-discovered  evidence  is  well 
settled  by  the  iauthorities  in  this  jurisdic- 
tion, and  is  succinctly  stated  in  the  case  of 
Nicholas  V.  (Commonwealth,  91  Ta.  741,  at 
page  753,  21  8.  E.  364,  at  page  368»  as 
follows : 

"(1)  The  evidence  must  have  been  dlsoov- 
ered  since  the  trial.  (2)  It  must  have  been 
evidence  that  could  not  have  been  diacov^- 
ed  before  the  trial  by  the  exercise  of  rea- 
sonable diligence.  (8)  It  must  be  material 
In  its  object  and  such  as  ought  on  another 
trial,  to  produce  an  opposite  result  on  the 
merits.  (4)  It  must  not  be  merely  cumula- 
tive, corroborative,  or  coUatwal."  4  Mln. 
Inst  pt  1,  758,  769;  Wynne  v.  Newman's 
Adm'r,  75  Va.  817;  Whltehurst  v.  Com.,  79 
Va.  556.  See  to  the  same  effect  the  cases 
collected  In  a  note  to  St  John's  Bx'ra  y. 
Alderson,  32  Qrat  (Va.  Rep.  Ann.)  14a 

Applying  these  principles  to  the  case  In 
judgment  we  are  of  opinion  that  the  accused 
is  entitled  to  a  new  trial. 

The  injurious  Impression  that  must  have 
been  wrought  upon  the  minds  of  the  jury*  In 
their  effort  to  reconcile  the  confiictlng  evi- 
dence in  respect  to  the  identification  of  the 
prisoner  as  the  guilty  party,  by  the  imc<»i- 
tradicted  testimony  of  the  detective,  that  the 
day  after  the  crime  was  committed  the  ac- 
cused was  disoovo^ed  In  the  act  of  bumlof 
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his  trnderdothing,  the  condition  of  whioh  it 
was  believed  would  Incriminate  him,  can 
hardly  be  overstated. '  And,  conversely,  the 
testimony  of  an  intelligent,  disinterested  wit- 
ness of  high  character,  which,  if  true,  indi- 
cates a  pnrpoae  on  the  part  of  the  detective 
to  compass  the  conviction  of  the  accused  up- 
on fabricated  evidence,  woold  reasonably 
have  exerted  a  ftivorable  Influence  with  the 
jury  in  his  behalf. 

Inexpressibly  horrible  as  was  the  crime 
perpetrated  upon  this  unfortunate  child,  it 
would  be  still  more  baleful  to  endeavor  to 
expiate  it  either  by  taking  the  life  of  an 
innocent  man,  or  of  one  whose  guilt  had  not 
been  established  with  that  degree  of  certain- 
ty which  the  law  in  its  wisdom  has  ordained. 
For  these  reasons,  the  verdict  of  the  jury 
must  be  set  aside,  the  judgment  of  the  cir- 
cuit court  reversed,  and  the  case  remanded 
for  a  new  trial 


aM  Va.  744) 

NEWPORT  NEWS  PUB.  CO.  v.  BEAU- 
MEISTER. 

(Supreme  Court  of  Appeals  of  Virginia.   Jan» 
loi    J.9uo«} 

1.  Masteb  and   Ssbvant-'Aotion    fob    In- 

JUBIES— ALLBGATION   AS  TO  DUTIES. 

A  declaration  alleged  that  in  operating  the 
printing  press  of  defendant  it  became  necessary 
tor  plaintiff  to  occasionally  enter  a  pit  uhdw 
the  press  to  adjust  the  machinery,  and  that 
on  the  day  of  the  accident  it  became  necessary 
for  him  to  ^o  down  in  said  pit  to  set  tapes 
on  the  machwe^  and  that  after  adjusting  the 
same  and  while  still  in  the  pit,  though  plaintiff 
was  exercising  due  care,  his  hair  caught  in  the 
machine,  resulting  In  the  injury.  Subsequently 
the  declaration  was  amended  by  inserting  after 
the  words  ''adjusting  the  same"  the  words 
''plaintiff  recognized  that  there  was  a  defect 
somewhere  in  the  rollers,  and  in  trying  to 
locate  the  trouble,  which  was  a  necessary  duty 
of  the  plaintiff.'*  Held,  that  It  sufficiently  ap- 
peared that  it  was  part  of  plaintiff's  duty  to  be 
under  the  press  In  bis  endeavor  to  locate  the 
defect 

[Ed.  Note. — For  cases  in  point,  see  voL  84, 
Cent.  Dig.  Master  and  Servant,  fi  851.] 

2.  Sahb— DuB  Cabb  on  Pabt  of  Plathtivf. 

In  an  action  for  injuries  to  plaintiff  while 
In  defendant's  service,  it  Is  not  Incumbent  upon 
plaintiff  to  aver  that  he  has  not  been  guilty  of 
contributory  negligence. 

[Ed.  Note. — For  cases  In  point,  see  voL  84, 
Cent.  Dig.  Master  and  Servant,  §  849.] 

8.  Plbadino  —  Dbclabation— Antioipatino 

Dbvbnsbs. 

It  Is  not  Incumbent  on  plaintiff  to  negative 
defenses  that  may  possibly  be  Interposed. 

[Ed.  Note. — ^For  cases  hi  point,  see  voL  89, 
Cent.  Dig.  Pleading,  |  189.] 

4.   DAlfAOBS  —  INSTBUCTIONS  —  MeASXTBB  OF 

Damages  fob  Personal  Injuries. 

In  an  action  for  personal  injuries,  where 
there  could  be  no  recovery  of  exemplary  or  puni- 
tive damages,  but  only  a  suitable  recompense 
for  the  injury  sustained,  an  instruction  that 
**there  is  no  legal  limit  to  the  damages  the  jury 
may  award,  •  •  •  and  tbey  are  the  judges 
of  the  extent  of  the  damages  which,  from  the 
evidence,  plaintiff  may  be  entitled  to  recover," 
was  misleading. 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent.  Dig.  Damages,  |  64a] 


S.  Mastkb  and  Sebvant  —  Contbtbutobt 
Nbouobnob— Dirrr  of  Sbbvant  to  Rkmbdt 
Dkfbotb. 

The  rule  that  It  Is  the  master's  duty  to  ex- 
ercise ordinarv  care  in  seeing  that  the  place 
assigned  to  his  servant  to  work  is  kept  in  a 
reasonably  safe  condition  does  not  control 
where  the  person  Injured  is  himself  to  perform 
the  duty  of  keeping  the  place  in  a  safe  condition. 
[Ed.  Note.^For  cases  in  point,  see  voL  84, 
Cent.  Dig.  Master  and  Servant,  U  704,  711, 
714.]      • 

a  Same— iNSTBTJcnoNs— DuTT  of  Sebvant. 

Where  the  evidence  showed  that  at  the  time 
a  servant  was  li^red  the  duty  rested  upon  him 
to  prevent  the  accumulation  of  paper  which 
tended  to  make  the  place  dangerous  and  which 
contributed  to  the  juir  complained  of,  an  in- 
struction that  It  was  the  master's  duty  to  exer- 
cise ordinary  care  in  seeing  that  the  place  as- 
signed to  plaintiff  was  kept  In  a  reasonably  safe 
condition  was  erroneous,  in  failing  to  make  ref- 
erence to  the  duties  that  rested  on  plaintiff. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  84, 
Cent  Dig.  Master  and  Servant.  H  1188,  1187J 

7.  TBI Air-lNSTBuonoNs— Repetition. 

There  is  no  error  in  refusing  an  instruction 
which  is  fully  covered  by  an  instruction  already 
,  given  by  the  court. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent  Dig.  Trial,  ff  651,  657.] 

8.  AIasteb   and    Sebvant— AcnoN   fob  In- 

JT7BIBS— iNBTBUCnONS. 

In  an  action  for  injuries  to  a  servant,  the 
original  declaration  alleged  that  plaintiff  went 
down  Into  a  pit  under  defendant's  printing  press 
to  adjust  some  tapes,  and  after  adjusting  the 
same  and  while  still  in  the  pit  his  hair  was 
caught  in  the  machinerv.  The  amended  declara- 
tion, upon  which  trial  was  had,  alleged  that 
after  adjusting  the  tapes  plaintiff  recognized' 
that  there  was  a  defect  somewhere  in  the  rollers, 
and  in  trying  to  locate  this  trouble,  which  was 
a  necessary  du^  of  plaintiff,  his  hair  caught, 
etc;  the  issue  being,  not  whether  it  was  nec- 
essarv  for  plahitiff  to  go  into  the  pit  while  the 
machine  was  In  operation,  but  whether,  being 
already  In  the  pit  and  having  accomplished  In 
safety  the  purpose  for  which  he  went  in,  It  was 
necessary  that  he  remain  and  keep  the  machine 
in  operation  while  making  the  investigation  In 
the  other  end  of  the  pit  from  where  he  ad- 
justed the  tapes.  Held,  that  an  instruction 
ignoring  this  Issue,  and  requiring  the  jury  to 
find,  as  a  condition  precedent  to  a  verdict  for 
defendant,  that  It  was  not  necessary  that  plain- 
tiff should  go  into  the  pit  while  the  machine 
was  running,  was  erroneous. 

[Ed.  Note.— For  cases  In  point,  see  voL  46» 
Cent  Dig.  Trial,  |  587.] 

9.  Saicd-Contbibutobt  Nbouobnob— Pboz- 
niATB  Cause. 

In  an  action  by  a  servant  for  injuries,  It 
appeared  that  plaintiff  entered  a  pit  under  de- 
fendant's nrintuag  press  for  the  purpose  of  ex- 
amining the  machinery;  that  defendant  had 
failed  to  perform  its  duty  In  providing  an  elec- 
tric light  in  such  pit,  but  plaintiff  was  a  man 
of  experience,  and  had  entire  control  of  the 
printing  press,  and  was  well  acquainted  with 
all  the  conditions  surrounding  the  dangers  con- 
fronting him  when  he  attempted  in  the  dark 
to  locate  the  trouble ;  that  plaintiff  knew  that  he 
could  not  stand  erect  in  the  pit,  and  bv  stooping 
he  had  accomplished  part  of  the  objects  for 
which  he  entered,  and  then,  by  raising  bis  head 
too  high,  his  hair  caught  in  the  machinery  and 
the  injury  complained  of  resulted.  Held,  that 
plaintiff's  negligence  was  the  proximate  cause 
of  his  injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  U  785-797.) 
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Error  to  Carcult  Court  of  City  of  Newport 
News. 

Action  by  W.  H.  Beaumeister  against  the 
Newport  News  Publishing  Company.  From  a 
judgment  for  plaintiff,  defendant  brings  er« 
ror.    Reversed. 

R.  M.  Lett  and  O.  D.  Batchelor,  for  plain- 
tiff In  error.  Blckford  &  Stuart  and  Ashby 
&  Read,  for  defendant  in  error. 

CARDWELL,  J.  This  l8  the  sequel  to 
the  case  of  Newport  News  Publishing  Co.  ▼• 
Beaumelster,  reported  In  102  Va.  677,  47  S. 
B.  821.  At  the  first  trial  there  was  a  ver- 
dict and  judgment  for  $2,000  in  favor  of  the 
plaintiff,  which  judgment,  on  a  writ  of  error 
to  this  court,  was  reversed,  and  the  case  re- 
manded for  a  new  triaL  At  the  second  trial 
the  plaintiff  again  prevailed,  and  recovered 
the  judgment  for  $4,500  now  under  review. 

The  declaration  on  which  the  first  trial 
was  had  alleged  that  in  operating  the  print- 
ing press  of  the  defendant  company  it  be- 
came necessary  for  the  plaintiff  to  occasion- 
ally enter  the  pit  under  the  press,  in  order 
to  adjust  certain  parts  of  the  machine;  that 
it  was  the  duty  of  the  defendant  company.  In 
the  exercise  of  reasonable  care,  to  properly 
light  the  pit,  so  that  the  plaintiff  might,  with 
due  caution  on  his  part,  perform  his  duties 
therein;  that  the  defendant  company  failed 
to  provide  sufficient  light  in  the  pit  for  his 
^safety,  though  it  had  promised  to  do  so,  and 
that  in  reliance  on  such  promise  plaintiff 
had  continued  in  the  defendant  company's 
employment;  that  on  the  day  of  the  acci- 
dent It  became  necessary  for  him  to  go  down 
in  the  said  pit  to  set  some  tapes  on  the  said 
machine;  and  that  after  adjusting  the  same, 
and  while  still  in  the  pit,  though  the  plain- 
tiff was  exercising  due  and  proper  care,  his 
hair  caught  in  the  said  machine,  etc. 

Recognizing  that  the  evidence  on  the  for- 
mer trial  showed  that  the  plaintiff  had  ac- 
complished with  safety  the  purpose  for 
which  he  went  into  the  pit,  when  the  case 
went  back  for  a  new  trial,  his  declaration 
was  amended  by  inserting  after  ''adjusting 
the  same"  (the  tapes)  the  words  "plaintiff 
recognized  that  there  was  a  defect  some- 
where in  the  rollers,  and  in  trying  to  locate 
the  trouble,  which  was  a  necessary  duty  of 
the  plaintiff."  So  that,  by  the  first  declara- 
tion, the  duty  which  plaintiff  claimed  he  was 
performing  when  injured  was  setting  "some 
tapes,"  while  by  the  amended  declaration 
it  was  in  trying  to  locate  a  trouble  in  the 
rollers. 

To  the  amended  declaration  the  defendant 
company  demurred,  which  demurrer  was 
overruled,  and  this  ruling  of  the  trial  court 
is  assigned  as  error. 

The  ground  of  the  demurrer  relied  on  iSy 
that  the  declaration,  as  amended,  contains 
no  allegation  of  necessity  or  du^  on  the 
part  of  the  plaiutiff  to  be  under  the  press, 


while  it  was  in  operation,  in  his  endeavor 
to  locate  a  defect  in  the  rollers. 

We  are  of  opinion  that  tbeie  la  no  merit 
in  this  contention.  Enough  has  been  said  of 
the  declaration  to  show  that  it  does  allege 
the  duty  on  the  part  of  the  plaintiff  to  be 
under  the  press  in  his  endeavor  to  locate  the 
defect  in  the  rollers,  and,  when  this  allega- 
tion was  read  by  the  defendant  company 
along  with  the  other  facts  alleged,  it  could 
not  fail  to  understand  that  the  allegation 
meant  that  it  was  necessary  for  the  plaintiff 
to  be  under  the  press,  while  it  was  in  motion, 
in  his  endeavor  to  locate  the  defect  in  the 
rollers.  It  is  not  incumbent  upon  a  plaintiff 
to  aver  that  he  has  not  been  guilty  of  oon- 
tributory  negligence^  nor  Is  it  necessary  to 
negative  defenses  that  may  possibly  be  inter- 
posed. All  that  Is  required  Is  that  the  dec- 
laration state  the  facts  constituting  the  al- 
leged cause  of  action  with  sufficient  certainty 
to  be  understood  by  the  defendant  who  has 
to  answer  them;  by  the  jury,  who  are  to 
inquire  into  their  truth;  and  by  the  court, 
which  is  to  render  judgment  In  other  words, 
if  the  declaration  is  sufficient  to^  inform  the 
defendant  of  the  nature  of  the  demand 
made  against  him,  and  states  such  facts  as 
will  enable  the  court  to  say  that  if  the  facts 
are  proved  as  alleged,  they  establish  a  good 
cause  of  action,  it  is  sufficient  Va.,  etc, 
Wheel  Co.  v.  Harris,  103  Va.  708,  49  S.  B. 
991,  and  authorities  dted. 

We  think  the  amended  declaration  meas- 
ures up  to  the  requirement  of  the  rule  ad- 
verted to,  and  that  the  demurrer  thereto 
was  properly  overruled. 

The  next  error  assigned  is  the  action  of  the 
court  in  giving  the  following  instruction  for 
the  plaintiff: 

"The  jury  are  instructed  that  there  is  no 
legal  limit  to  the  damages  they  may  award 
for  personal  injuries,  and  that  they  are  the 
Judges  of  the  extent  of  the  damages  which, 
from  the  evidence,  the  plaintiff  may  be  en- 
titled to  recover,  and,  in  estimating  such 
damages^  they  may  take  into  consideration 
his  age,  his  station  in  life,  his  Injmr.  Us 
physical  and  mental  suffering  arising  from 
said  injury,  his  loss  of  wages  for  the  time  he 
has  been  prevented  by  said  Injuries  from 
working,  and  a  proper  compensation  for  his 
being  deprived  by  said  injuries  from  follow- 
ing such  calling  or  business  as  he  could  have 
followed,  but  for  said  injuries,  but  the 
damages  may  not  exceed  $10,000,  the  amount 
claimed  in  the  declaration.** 

This  is  practically  the  same  instruction  on 
the  measure  of  damages  that  came  under 
review  in  Norfolk,  etc.,  Ry.  Co.  v.  Marpole, 
97  Va.  699,  34  S.  B.  462,  where  the  objections 
made  to  the  instruction  were  (1)  that  it 
allowed  the  jury,  without  special  proof,  in 
fixing  the  plaintiff's  damages,  to  take  Into 
consideration  his  mental  suffering;  and  (2) 
that  it  intimated  to  the  Jury  that  they  might 
award  the  sum  of  $10,000,  in  the  way  of 
damages,  without  quallt^ing  the  statement 
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by  saying  that  this  sum  was  only  mentioned 
because  it  was  the  maximnm  amount  claimed 
by  the  plaintiff. 

This  court  was  of  opinion  then,  As  It 
is  now,  that,  in  ^o  far  as  it  relates  to  the 
amount  of  damages  that  the  Jmry  might 
allow,  the  instrnction  is  erroneous,  and  cal* 
calated  to  mislead  the  Jury;  but  as  we  could 
not  see  that  it  had  probably  done  so  in  that 
case,  and  the  Judgment  of  the  circuit  court 
having  to  be  reversed  on  other  grounds,  we 
only  took  occasion  in  the  opinion  to  commeut 
on  the  Instruction  as  follows:  "We  do  not 
think  that  the  instruction,  as  a  wholes  misled 
or  could  have  misled  the  jury  in  estimating 
plaintiff's  damages,  although  it  would  have 
been  better  had  the  instruction  simply  told 
the  jury  that  the  plaintiff  claimed  $10,000, 
and  they  were  authorized  to  award  such  sum 
as  tibe  evidence  JustiAed,  not  exceeding  that 
amount" 

The  vital  difference  between  that  case  and 
the  case  under  consideration  is  in  the  first 
named  there  was  nothtog  to  indicate  that 
the  jury  might  have  been  misled  by  the  in- 
struction, while  here  the  significant  fact  ap- 
pears that  at  the  first  trial  of  the  case,  when 
the  instruction  in  question  was  not  glven« 
the  jury  awarded  the  plaintiff  $2,000  damages, 
and  at  the  second  trial,  with  this  InstructiQa 
.before  the  jury,  he  was  awarded  14,500. 

It  Is  not  complained  that  the  instruction 
spedded  in  detail  th$  possible  injuries  suf- 
fered by  the  plaintiff,  to  be  considered  in  es- 
timating his  damages,  but  that  it  was  mis- 
leading to  tell  them,  in  that  connection,  that 
there  is  no  legal  limit  to  the  damages  th^ 
might  award;  in  other  words,  that  the  in- 
struction is  misleading,  and  calculated  to 
misinform  the  jury  ttiat  the  law  does  not 
Intend  that  a  fair  compensation  for  the  in- 
juries alone  shall  be  given  under  the  evi- 
dence, but  that  any  amount  named  by  the  jury 
within  the  limit  of  damages  claimed  is  the 
proper  measure  under  the  law.  Counsel  for 
the  plaintiff  dte  a  number  of  cases  in  support 
ci  tlieir  contention  that  this  oourt  has  re- 
peatedly sanctioned  the  expression  in  an  in- 
struction, 'that  there  is  no  legal  limit  to  the 
damages  that  the  jury  may  award  for  per- 
sonal Injuries";  but  upon  reference  to  those 
cases  it  will  be  seen  that  the  question  under 
consideration  was  whetlier  or  not  the  dam- 
ages awarded  were  excessive,  and  not  the 
question  here  under  consideration.  The  ex- 
pression is  used  in  those  cases,  'there  Is  no 
legal  measure  of  damages^"  but  in  its  use 
is  to  be  found  no  sanction  of  an  instruction 
In  an  action  for  personal  injuries  that  ad- 
mits of  the  interpretation  that  there  is  no 
legal  limit  fixed  by  law  to  guide  the  jury  in 
awarding  damages  other  than  the  amount 
claimed  in  the  declaration. 

As  was  well  said  by  Rlely,  J.,  in  Richmond 
Ry.,  etc  Co.  V.  aarthright,  02  Ta.  035,  24 
S.  B.  200,  82  L.  R.  A.  22a  53  Am.  St  Rep. 
630:  "No  method  has  yet  been  devised,  nor 
scales  adjusted,   by  which  to  measure  or 


weigh  and  value  iu  money  the  degrees  of 
pain  and  anguish  of  a  suffering  human  being, 
nor  ever  likely  to  be."  But  it  was  not  meant 
there,  or  by  what  has  been  said  by  this  court 
in  any  other  case,  so  far  as  we  have  been  able 
to  find,  that  juries  are  not  to  be,  in  cases  like 
this,  guided  in  arriving  at  the  amount  of 
damages  by  a  due  and  proper  consideration  of 
what  would  be  a  fair  compensation  for  the 
Injury  suffered,  and  that  fair  compensation 
is  not  the  legal  limit  to  the  damages  which 
they  may  award. 

Ab  was  said  in  the  opinion  by  Joynes,  J., 
in  Peshine  v.  Shepperson,  17  Orat  484,  04 
Am.  Dec.  468:  "When  the  trespass  is  com- 
mitted without  fraud,  oppression,  or  other 
special  aggravation,  the  object  of  the  law, 
it  is  generally  said,  is  to  give  compensation 
for  injury  suffered,  and  damages  are  re- 
stricted to  that  object" 

In  thlB  case  there  could  be  no  recovery  of 
exemplary  or  punitive  damages  as  a  pro- 
tection to  the  public,  but  only  a  suitable 
recompense  for  the  injury  sustained,  and  we 
are  of  opinion  that  the  instruction  under 
consideration  was,  in  the  form  in  which  it 
was  given,  clear^  misleading,  and  should 
not  have  been  given. 

Instruction  T,  given  for  the  plaintiff,  is 
also  erroneous,  in  view  of  the  evidence  in 
this  case.  The  established  rule  Is  that  it 
la  the  master's  duty  to  exercise  ordinary  care 
in  seeing  that  the  place  assigned  to  his  serv- 
ant to  work  is  kept  in  a  reasonably  safe  and 
suitable  condition,  for  in  most  cases  the 
master  cannot  delegate  that  duly  so  as  to 
relieve  himself  from  liability.  N.  ft  W.  Ry. 
Co.  V.  Phillips'  Adm*!,  100  Ya.  882,  «L  S.  E. 
726.  But  that  rule  does  not  control  where 
the  person  Injured  is  himself  to  perform  the 
duty  of  keeping  the  place  where  he  is  at 
work  In  a  safe  condition.  R.  Or.  Coal  Co.  v. 
Wells,  06  Ya.  416,  81  S.  E.  614. 

In  this  case  It  clearly  appeared  in  the  plaln- 
tllTs  evidence,  and  in  fact  is  admitted,  that 
it  was  the  duty  of  the  plaintiff  to  keep  the 
pit  clear  of  the  accumulation  of  paper  tbBt 
rendered  his  movements  under  the  press  more 
dangerous;  while  the  Instruction  is  not  ap- 
plied to  the  light  alone,  which  it  Is  alleged 
the  defendant  company  had  failed  to  furnish. 
It  makes  no  reference  whatever  to  this  ad- 
mitted fact  that  the  duty  rested  upon  the 
plaintiff  to  prevent  the  accumulation  of  paper 
in  the  pit  making  his  movements  under  the 
press  more  dangerous ;  and  therefore  the  jury 
might  have  believed  that  the  neglect  of  this 
duty  on  the  part  of  the  plaintiff  contributed 
to  his  Injury,  and  yet  understood  from  the 
Instruction  that  they  should  find  In  his  favor 
because  of  the  neglect  of  the  defendant  com- 
pany to  furnish  a  sufficient  light  at  the  pit 

But  it  is  contended  that  the  evidence 
does  not  show  that  the  accumulated  paper 
increased  the  plainturs  danger  in  the  pit 
or  that  there  was  enough  in  there  to  warrant 
its  removal;  and  therefore,  the  tnotruction 
could  not  have  prejudiced  tb%  defiendant  com- 
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pany.  This,  however,  It  not  borne  ont  by  the 
record.  There  was  evidence  that,  with  no 
accumulation  of  the  paper  In  the  pit,  the 
plaintiff  could  have  stood  erect  therein  and 
under  the  press  with  a  clear  space  of  at 
least  half  an  inch  between  the  top  of  his 
head  and  the  tapes  In  which  his  hair 
was  caught;  while,  with  the  accumulated 
paper  under  his  feet,  he  had  to  go' to  find  out 
the  trouble  in  the  ink  rollers,  stooping  so  low 
that  he  could  see  neither  the  tapes  that 
caught  his  hair  nor  the  ink  rollers,  and, 
while  In  that  position,  he  happened  to  raise 
his  head  too  high,  resulting  In  his  hair  at  the 
back  part  of  his  head  being  caught,  causing 
him  to  throw  up  his  hand  to  extricate  him- 
self, when  It  was  caught  in  the  machine  and 
mashed.  Under  these  circumstances,  the  in- 
struction. In  telling  the  jury  thef  duly  rested 
upon  the  defendant  company  to  see  that  the 
place  assigned  to  the  plaintiff  to  work  was 
kept  In  a  safe  and  suitable  condition,  without 
any  reference  to  the  evidence  tending  to  prove 
that  It  was  his  duty  to  keep  the  pit  in  which  he 
received  his  Injuries  free  from  accumulated 
paper,  or  to  the  evidence  tending  to  prove 
that  this  neglect  of  duty  on  his  part  contrib- 
uted to  the  injury,  was  erroneous,  and  well 
calculated. to  mislead  the  jury,  and  was  not 
cured  by  any  other  Instruction  given. 

The  next  assignment  of  error  Is  to  the  re- 
fusal of  the  court  to  give  Instruction  Na  2 
asked  for  by  the  defendant  company.  Its 
purpose  was  to  tell  the  jury,  that  If  the  point 
where  the  accident  happened  was  so  dark 
that  plaintiff  could  not  see  the  tape  which 
caught  his  hair,  or  the  cylinder  which  crush- 
ed his  hand,  even  If  he  had  been  looking  for 
them,  he  could  not  recover. 

Instruction  No.  7  contains  the  same  propo- 
sition of  law  more  clearly  and  fully  express^ 
ed.  Therefore  the  defendant  company  was 
not  prejudiced  by  the  refusal  to  give  Its  In- 
struction No.  2. 

.As  has  been  stated,  the  former  declaration 
alleged  that  plaintiff  went  down  Into  the  pit 
to  adjust  some  tapes,  and  after  adjusting  the 
same,  and  while  still  in  the  pit,  his  hair  was 
caught,  etc.,  but  did  not  say  where  he  then 
was,  or  what  he  was  doing.  The  amended 
declaration,  upon  which  the  last  trial  was 
had,  alleges  that  after  adjusting  the  tapes 
"plaintiff  recognized  that  there  was  a  defect 
somewhere  In  the  rollers,  and  In  trying  to 
locate  this  trouble^  which  was  a  necessary 
duty  of  the  plaintiff,  his  hair  caught,  etc 
The  issue  under  the  declaration,  as  amended, 
was,  therefore,  not  whether  It  was  necessary 
for  plaintiff  to  go  Into  the  pit  while  the  ma- 
chine was  In  operation,  but  whether,  he  being 
already  In  the  pit  and  having  accomplished 
,  in  safety  the  purpose  for  which  he  went  In, 
It  was  necessary  that  he  remain  in  there  and 
keep  the  machine  In  operation  while  making 
the  Investigation  of  the  rollers  situated  In  the 
other  end  of  the  pit  from  whore  he  adjusted 
the  tapes,  .which  he  says  ha  was  making  at 
the  time  of  tha  accident 


To  meet  these  new  conditions,  and  In  ac- 
cordance with  the  views  of  this  court  when 
the  case  was  here  on  the  former  writ  of  error, 
the  evidence  being  directed  mainly  to  this 
phase  of  the  case^  the  defendant  company 
asked  for  the  following  Instruction,  numb^ed 
8:  "An  employ^  unnecessarily  undertaking 
work  In  such  a  position  that  its  perfomance  la 
obviously  dangerous,  or  known  by  him  to  be 
dangerous,  when  It  could  have  been  otherwise 
performed  without  danger  in  a  way  w^l 
known  to  the  employ^,  cannot  recover  for  In- 
juries occasioned  thereby;  and  If  the  jury 
believe  from  the  evidence  that  the  Investi- 
gation of  the  trouble  with  the  ink  rollers, 
which  the  plaintiff  says  he  was  making  at  the 
time  of  the  injury,  cotild  have  been  made 
after  first  stopping  the  machine,  or  could 
have  been  made  on  Hie  outside  of  the  pit, 
then  the  jury  must  find  f6r  the  defendant" 
This  Instruction  was  refused ;  Hie  court  giv- 
ing in  lieu  thereof,  with  certain  changes. 
Instruction  No.  6  refused  at  the  last  trial,  and 
ruled  by  this  court  to  be  correct  as  the  case 
stood  at  the  former  trial. 

Instruction  No.  8  contains  a  concise  state- 
ment of  the  law  of  the  case  entirely  applica- 
ble to  the  issue  under  the  amoided  declara- 
tion and  to  the  evidence  bearing  on  tliat  is- 
sue, while  No.  fi,  given  in  its  place,  required 
the  jury  to  find,  as  a  condition  precedent  to 
a  verdict  for  the  defendant  company,  that  it 
was  not  necessary  that  the  plaintiff  should  go 
into  the  pit  while  the  machine  was  running, 
which  was  not  in  issue,  the  issue  made  under 
the  amended  declaration  relating  solely  to  tiie 
conduct  of  the  plaintiff  after  going  into  the 
pit,  wholly  uninfluenced  by  anything  that 
transpired  prior  thereto;  for  when  plaintiff 
went  in,  and  until  he  had  finished  adjusting 
the  tapes  which  caused  him  to  go  in,  he  was 
ignorant  of  the  trouble  which  he  was  en- 
deavoring to  ranedy  at  the  time  of  hla  in- 
jury. As  was  said  by  counsel  tot  the  d^md- 
^nt  company,  the  necesary  effect  of  directing 
the  consideration  of  the  jury  to  the  necessity 
of  going  into  the  pit  and  the  danger  attendant 
thereon  was  to  divert  their  minds  trom  the 
real  issue— the  prudence  of  plaintiff's  con- 
duct with  relation  to  what  transpired  In  the 
pit  after  adjusting  the  folding  tape»— and  to 
fix  their  attention  on  the  prudence  of  the  con- 
duct of  plaintiff  in  relation  to  the  adjustment 
of  the  tapes,  which  was  the  real  Issue  at  the 
formtt  trial  before  the  declaration  was 
amended,  but  which,  under  the  amended  dec- 
laration, has  become  a  mere  matter  of  induce- 
ment. 

It  was  sought  by  instruction  No.  8  to  sub- 
mit plainly  and  fairly  to  the  jury  the  ques- 
tion whether  or  not  It  was  necessary  to 
locate  the  defect  in  the  ink  rollers  without 
first  stopping  the  machine,  unhampered  and 
unincumbered  by  any  issue  concerning  the 
tapes,  such  issue  not  being  pertinent  at  this 
trial ;  and  we  are  o<  opinion  that  it  was  ertor 
to  refuse  It  and  to  give  in  its  place  Inatmc^ 
tlon  Na  e. 
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Instruction  No.  8  baying  been  refufled,  the 
defendant  company's  instruction  No.  4,  wbicb 
stated  in  different  form  the  proposition  enun- 
ciated in  No.  3,  should  have  been  given; 
but  at  another  trial  of  the  case  It  will  not 
be  necessary  to  give  both. 

We  do  not  consider  it  necessary  to  pass 
upon  the  question  presented  in  bill  of  ex- 
ceptions No.  4,  as  it  Is  not  likely  to  arise 
at  the  next  trial. 

The  remaining  assignment  of  error  is  the 
refusal  of  the  court  to  set  aside  the  verdict 
of  the  Jury  and  grant  a  new  trial,  on  the 
ground  that  the  verdict  is  contrary  to  the 
law  and  the  evidence. 

The  plaintiff  has  established  the  duty  of 
the  defendant  company  to  provide  the  electric 
light  alleged  to  have  been. necessary  for  use 
in  examining  and  adjusting  the  machinal 
of  the  printing  press  in  the  pit,  and  its 
failure  to  do  so,  whereby  the  plaintiff  would 
be  entitled  to  recover  damages  in  this  action 
for  the  injuries  he  sustained,  unless  it  ap- 
pears from  the  evidence,  viewed  under  the 
familiar  rule  governing  its  consideration, 
that  his  own  negUgence  was  the  proximate 
cause  of  the  injury,  or  contributed  thereta 

The  plaintiff  was  a  man  of  experience,  and 
liad  entire  control  of  the  printing  press  when 
he  received  the  injiuries  for  which  he  sues; 
and  no  one  knew  better  than  he  the  condi- 
tions surrounding  and  the  dangers  confront- 
ing him  when  he  attempted  in  the  dark  to  lo- 
cate the  trouble  in  the  ink  rollers.  As  said 
In  the  opinion  of  this  court  (Newport  News, 
etc..  Go.  V.  Beaumeister,  supra),  the  absence 
of  the  light  Increased  the  danger,  and  im- 
posed upon  the  plaintiff  enlarged  obligations 
to  exercise  due  care  and  caution  in  the 
performance  of  his'  duty.  Notwithstanding 
the  darkness  and  the  promise  of  the  master 
to  repair  the  light,  there  was  the  absolutely 
safe  way  of  repairing  the  defect  in  the  ma- 
chine, and  the  question  arises  whether  the 
plaintiff  did  not'  owe  to  his  master,  as  well 
as  to  himself,  the  duty  of  ad<^ting  the  meth- 
od of  doing  the  work  with  respect  to  which 
there  was  no  danger. 

To  meet  the  contention  of  the  defendant 
company  that  the  defect  or  trouble  in  the 
Ink  rollers,  which  the  plaintiff  says  he  was 
trying  to  detect  when  he  was  injured,  could 
have  been  detected  after  the  machine  had 
been  stopped,  or  from  the  outside  of  the  pit, 
we  liave  only  his  statement  that  it  could 
not  be  done ;  but  he  states  no  facts  to  show 
this,  and  therefore  what  he  says  on  that 
point  is  but  an  expression  of  an  opinion. 
But,  were  it  conceded  that  be  was  right  in 
the  statement  he  makes,  the  question  re- 
mains: Was  it  necessary  or  his  duty  to  ex- 
pose himself  to  the  known  danger  of  going 
under  the  press  in  the  dark  to  find  the  cause 
of  the  defect  in  the  work  it  was  doing,  and 
which  appears  from  his  evidence  to  have 
been  trivial? 

It  would  serve  no  good  purpose  to  review 
the  evidence  in  detail.    Leaving  wholly  out 


of  view  that  part  of  It  tending  to  prove  that 
his  neglect  of  duty  in  allowing  the  paper  to 
a^umulate  in  the  bottom  of  the  pit,  in  con- 
sequence of  which  he  could  not  walk  under 
the  machine  without  stooping,  and  could  not 
tell  how  near  to  the  machine  his  head  was 
when  in  that  position*  contributed  to  his  in- 
Jury,  there  is  no  getting  away  from  the  ad- 
missions he  makes  in  giving  his  own  evidence 
that  it  was  not  safe  in  the  pit  under  the  ma- 
chine at  the  west  end,  where  he  was,  without 
a  light;  that  he  could  not  see  the  Ink  rollers 
he  went  to  inspect  and  had  to  walk  under, 
and  would  not  say  that  he  could  have  seen 
his  hand  two  Inches  before  his  face;  that 
the  trouble,  when  located,  could  not  be 
remedied  with  the  machine  in  motion;  that 
be  had  to  go  in  a  stooping  position  when 
looking  for  it;  and  that  in  raising  his  head 
in  passing  under  the  ink  rollers  he  was  liable 
to  come  in  contact  with  them.  When  asked: 
"Well,  how  could  you  calculate  in  the  dark 
Just  how  far  you  could  raise  your  head  with- 
out striking  them  [the  rollers]?"  he  answered: 
**1  didn't  know.  I  Just  stooped  way  low.** 
His  witness  Yaiden  also  states  that  it  was 
dangerous  under  the  machine  where  the 
plaintiff  was  hurt  without  a  light  The  fol- 
lowing questions  and  answers  ig;»pear  in 
plaintiff's  own  evidence:  "Q.  Could  you  see 
the  ink  rollers  at  all?  ▲•  No,  sir.  Q.  Was 
there  light  enough  there,  if  you  had  looked, 
for  you  to  have  seen  the  tape  which  caught 
your  hair?  A.  When?  Q.  At  the  time  your 
hair  was  caught,  or  Just  prior  thereto,  if  you 
had  looked  for  the  tape,  would  you  have  seen 
it?  A.  No»  sir.**  If  the  contention  of  his 
counsel  that  he  was  speaking  of  not  being 
able  to  see  the  tapes  and  ink  rollers  because 
of  his  stooping  position  could  be  accepted,  it 
would  all  the  more  show  his  recklessness  in 
putting  himself  in  that  position. 

There  are  times  when  an  employ^  may  in- 
cur extraordinary  risks  and  not  relieve  his 
employer  from  liability  for  an  injury  he 
thereby  sustains,  as  when  it  is  necessary  in 
order  to  save  the  lives  of  others,  or  to  prevent 
injury  to  them  or  to  the  employer's  property, 
and  perhaps  other  Instances  might  be  given; 
but  that  was  not  the  situation  when  the  plain- 
tiff exposed  himself  on  the  occasion  of  his 
injury.  No  consequences  of  Importance — 
certainly  none  serious — ^would  have  resulted 
if  he  had  refused,  as  tie  should  have  done^  to 
go  to  the  dangerous  place  under  the  printing 
press,  or  had  he  pursued  tiie  absolutely  safe 
course  of  stopping  the  machinery  before  at- 
tempting to  detect  and  adjust  the  trouble  in 
the  ink  rollers.  It  is  true  that  lie  claims  that 
he  could  not  have  detected  the  trouble  in  the 
ink  rollers,  which  caused  the  defect  in  the 
paper  being  printed,  with  the  machine 
stopped,  or  from  the  outside  of  the  pit;  but 
it  is  also  true,  as  shown  by  his  own  admls* 
sions,  that  he  could  not  have  discovered  the 
trouble  in  the  ink  rollers  in  the  ^T^ri^fffs 
there,  and  therefore  he  needlessly  and  reck- 
lessly went  into  a  place  of  danger  to  aooom- 
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pUsh  what,  as  he  well  knew,  he  could  not  ac- 
complish without  sufficient  light  He  under- 
took to  enter  a  place  where  be  had  to  go  in 
a  stooping  position  with  his  eyes  down.  If 
there  had  been  a  blaze  of  light,  he  could  not 
have  seen  the  ink  rollers  in  that  position. 
In  undertaking  to  raise  his  eyes  to  look,  he 
made  the  mistake  of  raising  his  head  too 
high,  resulting  in  the  injury  to  him,  for 
which,  under  the  circumstances,  his  employer 
is  not  responsible. 

It  was  said  by  Judge  Cooley,  In  Sjogren  t. 
Hall,  63  Mich.  274,  278,  18  N.  W.  812,  814, 
quoted  by  Buchanan,  J.,  with  approval  in 
Persinger's  Adm'x  ▼.  A.  Ore,  etc.,  Co.,  102 
Ya.  354,  46  S.  B.  326:  "So  far  as  there  is 
a  duty  resting  upon  the  proprietor  in  such 
cases,  it  is  a  duty  to  guard  against  probable 
danger;  and  it  does  not  go  to  the  extent  of 
requiring  him  to  render  accidental  injury 
impossible.  •  *  ♦  If  the  fact  that  pre- 
vention was  possible  is  to  render  the  employ- 
er liable,  then  be  may  as  well  be  made  an 
insurer  of  the  safety  of  those  in  his  service 
in  express  terms,  for  to  all  intents  and  pur- 
poses he  would  in  law  be  insurer,  whether 
nominally  so  or  not." 

The  opinion  to  Persinger's  Adm'x  v.  A.  Ore, 
etc.,  CkK,  supra,  says:  "It  Is  right  that  the 
master  should  be  required  to  anticipate  and 
guard  agatost  consequences  that  may  reason- 
ably be  expected  to  occur,  but  it  would  vio- 
late every  principle  of  justice  or  law  If  he 
should  be  compelled  to  foresee  and  provide 
against  that  which  reasonable  and  prudent 
men  would  not  expect  to  happen."  Terminal 
Co.  V.  McCormick,  104  Va. ,  51  S.  B.  731. 

In  Ohes.  &  O.  Ry.  Co.  v.  Hafner's  Adm'r, 
90  Va.  621,  19  S.  B.  166,  it  was  held  that 
the  railroad  company  was  not  liable  for  the 
death  of  Hafner,  who  was  struck  by  the 
fourth  sill  of  a  dangerously  low  bridge  after 
he  had  passed  in  safety  under  the  three 
first  sills  by  stooping  and  lowering  his  head, 
when  he  had  full  knowledge  of  the  danger- 
ous character  of  the  bridge,  and  the  accident 
was  due  to  his  negligently  raistog  his  head 
too  soon;  his  own  negligence  being  the 
proximate  cause  of  the  injury.  Discussing 
the  evidence  as  to  Hafner's  conduct  at  the 
time  of  the  accident,  the  opinion  by  Lacy, 
J.,  says:  ''He  did  not  stoop  low  enough  all 
the  way  under  the  bridge,  but  negligently 
raised  his  head  too  soon,  and  was  struck; 
while  others  situated  precisely  as  he  was 
did  stoop  low  enough,  and  were  unharmed. 
This  was  clearly  contributory  negligence 
on  his  part,  which  was  the  proximate 
cause  of  his  Injury,  and  he  cannot  recover. 
•  •  •  »  There  the  negligence  charged  was 
the  keeping  and  maintaining  a  dangerously 
low  bridge,  under  which  the  employes  of  the 
company  had  to  pass  in  the  discharge  of 
their  duties;  but  it  was  considered  that, 
while  the  company  was  in  this  respect  negli- 
gent, the  tceident  to  Hafner  was  due  to  his 
want  of  proper  care  fbr  lUs  own  safety  in 
passing  under  the  bridge. 


While  it  was  negligence  on  the  part  of  the 
defendant  company  not  to  restore  the  elec^ 
trie  light  for  use  under  its  printing  press, 
clearly  the  injury  to  plaintiff  was  not  due 
to  that  negligence,  but  to  his  negligence  in 
not  exercising  due  care  for  his  own  safety 
when  in  a  place  of  known  danger,  to  the  mis- 
take of  raising  his  head  too  high  when  he 
knew  he  was  liable  to  come  in  contact  with 
the  machtoery  above  him — an  accident  which 
the  defendant  company  could  not  have  fore- 
seen as  liable  to  happen,  and  provided  against 
by  the  exercise  of  any  sort  of  care  on  its 
part 

We  are  of  opinion  that  the  plaintiff's  own 
palpable  negligence  was  the  proximate  cause 
of  his  tojury,  and  that  the  drcult  court 
erred  to  not  setttog  aside  the  verdict  of  the 
jury  as  contrary  to  the  law  and  the  evidence. 
Therefore  its  judgment  must  be  reversed  and 
annulled,  the  verdict  of  the  jury  set  aside^ 
and  the  cause  remanded  for  a  new  triaL 


a04  Vft.  832) 
SBLDBN   V.   BROOKB,   Collector. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
25,   1906.) 

1.  Taxation  —  Srrus  of  Fbopebtt  —  Tbust 

Funds. 

Under  Code  1887,  S  492,  as  amended  by 
Acts  1897-98.  p.  519,  c.  490  (Code  1904,  p.  252), 
providing  that  the  separate  property  of  a  i>erson 
over  21  years  of  age^  or  a  married  woman,  shall 
be  taxed  "to  the  trustee,  if  any  they  have,  and 
if  they  have  no  trustee,  it  shall  be  listed  by  and 
taxed  to  themselves;  in  either  case  it  shall  be 
listed  and  taxed  in  the  county  or  corporation 
where  they  reside,"  a  trust  f  and,  the  income  of 
which  is  payable  to  a  resident  of  the  state  over 
21  wears  of  age,  during  her  lifetime,  is  taxable 
in  the  city  in  which  the  cestui  que  trust  resides, 
although  the  trustee  is  a  nonresident  of  the 
state. 

2.  Same— OONSTITUTTONALITT  OF  SXATtTTE. 

Code  1887,  S  492,  as  amended  by  Acts 
1897-98,  p.  619,  c  490  (Code  1904,  p.  ^),  al- 
though so  construed  as  to  authorize  the  taxation 
in  this  state  of  a  trust  fund,  held  by  a  nonresi- 
dent trustee,  the  income  of  which  is  payable  to 
a  resident  beneficiary,  is  not  unconstitutional. 

Appeal  from  Law  and  Chancery  Court  of 
City  of  Norfolk. 

Suit  to  settle  the  estate  of  Arthur  Taylor, 
deceased,  in  which  Arthur  T.  Selden  was  ap- 
pointed substituted  trustee  for  Elizabeth  T. 
Selden.  The  case  was  referred  to  a  commis- 
sioner, who  held  the  trustee  liable  to  R.  T. 
Brooke,  collector,  for  certato  taxes  on  the 
trust  estate.  From  a  decree  overruling  ex- 
ceptions to  the  commissioner's  report,  the 
trustee  appeals.    Affirmed. 

Hughes  A  Little,  for  appellant  Tazewell 
Taylor,  for  appellee. 

WHITTLB,  J.  This  case  involves  the 
validity  of  certato  taxes  assessed  by  the 
city  of  Norfolk  for  the  years  1898,  1899,  and 
1900,  upon  a  trust  fund  consisting  of  in- 
tangible personal  property  in  the  hands  of  a 
nonresident  trustee,  in  the  tocome  of  which 
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the  cestui  que  truat,  Elizabeth  T.  Selden,  a 
citizen  of  the  state  domiciled  in  that  c|tj, 
has  a  life  estate. 

The  trustee  was  appointed  and  bonded 
by  a  decree  of  the  corporation  court  of  the 
city  of  Norfolk,  which  had  Jurisdiction  of 
the  fund,  and  directed  to  pay  the  income  and 
revenue  accruing:  therefrom  to  the  cestui 
que  trust  "during  her  entire  life."  The 
cause  was  subsequently  transferred,  by  force 
of  the  statute  in  such  case  made  and  pro- 
vided, to  the  court  of  law  and  chancery  of 
the  city  of  Norfolk,  where  it  is  now  pending; 
and  this  appeal  is  from  a  decree  of  that 
court,  which  confirmed  the  report  of  a  com- 
missioner sustaining  the  validity  of  the  as- 
sessment and  ordered  the  trustee  to  pay  the 
taxes  out  of  the  incoma 

It  is  the  policy  of  this  commonwealth  to 
impose  taxes  upon  all  intangible  property  of 
Its  citlsens  in  the  county  or  corporation  of 
their  residence,  without  regard  to  the  situs 
of  the  physical  symbols  by  which  such  prop> 
erty  is  evidenced.  Commonwealth  v.  Wil- 
liams' Bx'r,  102  Va.  778,  47  8.  B.  867.  But 
the  specific  enactment  by  authority  of  which 
these  assessments  were  made  is  as  follows: 
'*If  the  property  is  the  separate  property  of 
a  person  over  21  years  of  age  or  a  married 
woman.  It  shall  be  listed  and  taxed  to  the 
trustee,  if  any  they  have,  and  If  they  have 
no  trustee  it  shall  be  listed  by  and  taxed  to 
themselves;  In  either  case  it  shall  be  listed 
and  taxed  In  the  county  or  corporation  where 
they  reside.  •  •  •  If  thfe  property  is 
held  for  the  benefit  of  another,  it  shall  be 
listed  by  and  taxed  to  the  trustee  in  the 
county  of  his  residence  [except  as  hereinbe- 
fore provided]."  Acts  1897-98,  p.  619.  c. 
490,  amending  section  492  of  the  Code  of 
1887  fVa.  Code  1904.  p.  262]. 

While  the  statute  may  be  unskillfuHy 
drawn,  we  are  of  opinion  that  by  fair  con- 
Btmction  the  case  in  judgment  Is  obviously 
within  its  provisions.  The  Income  from  the 
trust  fund  upon  which  the  tax  Is  imposed 
constitutes,  In  a  certain  sense,  the  separate 
property  of  Elizabeth  T.  Selden,  a  person 
over  21  years  of  age,  who  has  a  trustee,  and 
resides  In  the  city  of  Norfolk.  The  language, 
•*If  the  property  Is  held  in  trust  for  the 
benefit  of  another,  it  shall  be  listed  by  and 
taxed  to  the  trustee  In  the  county  of  his 
residence  (except  as  hereinbefore  provided), 
Is  controlled  by  the  antecedent  provision, 
tliat  whether  the  person  whose  property  is 
amenable  to  tax  has  or  has  not  a  trustee, 
the  property  shall,  "In  either  case  be  listed 
and  taxed  In  the  county  or  corporation  where 
they  reside."  Though  the  tax  la  assessed 
In  the  name  of  the  trustee,  the  burden  is.  In 
reality.  Imposed  upon  the  beneficial  owner, 
a  resident  of  the  commonwealth,  who  en- 
Joys  the  protection  of  Its  laws  along  with 
other  citizens,  and  ought  in  fairness  to  con- 
tribute her  due  proportion  of  revenue  for 
the  support  of  the  government 

The  term  ''separate  estate,**  in  the  connect 


tion  in  which  it  occurs,  imports  separate 
ownership  by  the  persons  designated,  in 
contradistinction  to  an  equitable  separate 
estate,  or  the  legal  separate  estate  of  a  mar- 
ried woman,  under  our  statute.  2  Bouv. 
U  Diet  (Bawie's  Bev.)  981. 

If  the  construction,  contended  for  on  be- 
half of  the  appellant,  that  the  domicile  of 
a  nonresident  trustee  fixes  the  situs  of  in- 
tangible personal  pr<H)erty  for  purposes  of 
taxation,  were  to  prevail,  it  would  afford 
ready  means  of  escape  from  taxation  and 
divert  from  the  treasury  of  the  state  a  very 
large  amount  of  revenue  to  which,  in  our 
judgment  It  Is  Justly  entitled.  The  con- 
tention that  the  construction  indicated  would 
render  the  statute  unconstitutional,  proceeds 
upon  the  hypothesis  that  the  tax  Is  against 
the  nonresident  trustee,  whereas  he  is  per- 
sonally unaffected  by  the  Imposition,  and  is  . 
but  the  conduit  through  the  medium  of 
which  the  tax  upon  the  property  of  a  citizen 
passes  Into  the  state  treasury.  Hunt  v. 
Perry  (Mass.)  48  N.  B.  103;  Lewis  v.  County 
of  Chester,  60  Pa.  825. 

It  was  suggested  that  there  are  other  stat- 
utes which  authorize  the  assessment  of  the 
tax,  but  the  view  already  taken  disposes  of 
the  question  and  renders  further  considera- 
tion of  the  case  unnecessary. 

The  decree  Is  plainly  right  and  Is  affirmed. 


a06  Va.  444) 
BANDS  et  al.  v.  STAGG  et  aL 
(Supreme  Court  <ff  Appeals  of  Ylrginla.    Jan. 


25,  1906.) 

LISNS    —    BHTOBOEXSflT    — 


l  mxohanigb' 
Plbadino. 

A  bill  to  enforce  a  mechanic's  lien  need  not 
allege  that  suit  was  brought  as  required  by 
Code  1887,  §  2481  [Va.  Code  1904,  p.  1243], 
within  six  months  from  the  time  that  the  whole 
amount  covered  by  the  lien  became  payable, 
where  it  does  allege  the  dates  on  which  the 
amounts  asserted  as  liens  became  due  and  pay- 
able, and  it  appears  from  the  date  of  the  pro- 
cess that  suit  was  brought  within  the  time  re- 
quired by  the  statute. 
Z  Samie^Genebal  OB  Sub  Contbaotobb. 

Where  a  building  contract  required  the 
first  party  to  erect  buildines  on  a  lot  owned  by 
the  second  party,  in  consideration  of  a  convey- 
ance of  part  of  the  lot  with  certain  of  the  newly 
erected  ouildings,  and  the  payment  of  a  sum 
of  money  by  the  second  party  to  the  first  partj, 
persons  who  contracted  with  the  first  party  to 
furnish  material  and  labor  were  general  con- 
tractors, and  entitled  to  perfect  a  lien  for 
their  materials  and  work  in  the  manner  pre- 
scribed by  Code  1887,  §§  2475,  2476  [Va,  Code 
1904,  pp.  1236,  1238],  and  not  subcontractors 
within  the  meaning  of  section  2477  [Va.  Code 
1904,  p.  1240],  such  as  to  be  required  to  give 
notice  of  their  claims  to  the  second  party  in 
order  to  fix  his  interest  In  the  premises  with 
liability  for  their  claims. 

&    VXNDOB  ANO  PXJBCnASEBr— RiOHTS  OT  VBIV- 
nOB— CONFLIOTINO  EQUITIES. 

Where  a  vendee,  who  was  erecting  baildings 
on  the  premises  to  be  conveyed,  borrowed  mon- 
ey to  complete  the  buildings  on  an  indorsement 
of  his  vendor,  with  the  understanding  that  the 
loan  should  be  repaid  before  the  execution,  of 
a  deed,  and  the  vendee  failed  to  make  such  re- 
payment, and  the  loan  was  repaid  by  the  ven- 
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dor,  the  latter's  tight  to  reimbursement  for  the 
sum  paid  by  him  had  priority  over  a  daim  oi  a 
srantee  of  the  vendee  to  a  conTeyance  of  the 
legal  tiUe. 

Appeal  from  Chancery  Court  of  Richmond. 

Separate  suits  by  Thomas  B.  Stagg,  by  Wil- 
liam H.  Lumber  &  Son,  and  by  W.  R.  Mason, 
surviving  partner,  against  G.  G.  Ryan  and 
others.  The  causes  were  heard  together. 
A  decree  was  rendered  in  favor  of  complain- 
ants, and  Conway  R.  Sands,  trustee,  and 
certain  other  defendants  appeaL    Affirmed. 

a  R.  Sands,  A.  W.  Patterson,  and  Geo. 
Bryan,  for  appellants.  Harvey  Willson,  Sol. 
Cutchins  and  Leake  &  Carter,  for  appellees. 

BUCHANAN,  J.  This  is  an  appeal  from  a 
decree  rendered  in  three  chancery  causes 
heard  together;  the  object  of  all  of  them  be- 
ing to  subject  a  lot  and  five  houses  thereon 
to  the  payment  of  mechanics'  and  builders' 
liens  asserted  by  the  complainants  for  mate- 
rials furnished  and  work  done  in  the  erection 
of  the  houses. 

The  first  error  assigned  Is  to  the  action  of 
the  court  in  overruling  the  demurrer  to  the 
bills  filed  in  the  several  causes. 

Two  grounds  of  demurrer  are  relied  on 
here:  The  first  is  that  the  bills  faU  to  al- 
lege  that  the  suits  were  brought  within  six 
months  from  the  time  the  whole  amount  cov- 
ered by  the  liens  became  payable.  Code  1887, 
I  2481  [Va.  Code  1904,  p.  1243]. 

The  bills  do  not  allege  when  the  suits 
were  instituted,  but  they  do  allege  when  the 
amounts  asserted  as  liens  upon  the  property 
became  due  and  payable,  and  the  date  of 
the  process  shows  that  the  suits  were  brought 
within  the  time  required  by  tl^e  statute. 
Where  the  record  shows  at  the  time  the  bill 
is  demurred  to  that  the  suit  was  instituted 
within  the  period  fixed  by  the  statute,  there 
is  no  good  reason  for  requiring  the  bill  to 
allege  that  fact,  since  the  court  will  take 
Judicial  notice  of  when  the  suit  was  insti- 
tuted, as  well  as  of  all  other  proceedings  in 
the  cause.  1  Blliot  on  Bv.  §  57;  Boisot  on 
Mechanics'  Liens,  §  554. 

The  other  ground  of  demurrer  is  that  the 
bills  fail  to  allege  that  the  complainants  gave 
notice  of  the  amount  and  character  of  their 
claims  to  Mahony,  the  owner  of  the  land,  as 
required  by  section  2477  of  the  Code  of  1887 
[Va.  Code  1904,  p.  1240]. 

The  bills  do  not  allege  such  notice;  but 
the  contention  of  the  complainants,  appellees 
here,  is  that  they  were  not  subcontractors, 
and  therefore  no  such  notice  was  necessary. 
The  decision  of  this  question  depends  upon 
the  construction  of  the  contract  between  Ma- 
hony  and  Ryan,  under  which  the  buildings 
on  the  lot  were  erected.  That  contract  is  as 
follows: 

"This  contract,  made  this  23d  day  of  Au- 
gust, 1894,  by  and  between  G.  G.  Ryan,  of 
the  city  of  Richmond,  and  state  of  Virginia, 
party  of  the  first  part,  and  Daniel  H.  Ma- 


hony,  of  the  second  part,  and  of  Philadelphia, 
Pa, 

"To  wit:  That  for  and  in  consideration  of 
the  sum  of  $4,360.00  (fbur  thousand  three 
hundred  and  sixty  dollars)  each,  the  said 
party  of  the  first  part  agrees  to  furnish  all 
material,  labor  and  erect  and  complete  for 
the  said  party  of  the  second  part  (2)  two 
of  the  (2)  two  story  and  mansard  brick  tene- 
ments, according  to  plans  and  specifications 
made  by  the  said  party  of  the  first  part  and 
approved  and  accepted  by  the  said  party 
of  the  second  part  And  to  be  bnilt  on  Floyd 
avenue  near  Morris  St 

'The  said  party  of  the  first  part  agrees  to 
allow  the  said  party  of  the  second  part 
$100.00  per  front  f6r  68'  0^'  adjacent  to  the 
houses  already  described  and  upon  which  the 
said  party  of  the  first  part  proposes  to  build 
(8)  three  houses,  duplicating  those  aforesaid 
described,  making  a  row  of  (5)  five  tenements. 

Cost  of  bid.  the  above  (2)  two  tene- 
ments   $8,720  00 

Cost  of  esr  W  of  land  at  $100.00 
per  ft 6300  00 

To  balance  in  favor  of  the  said  party 
of  the  first  part, $2,420  00 

"First  Part:    G.  G,  Ryan,  [SeaL] 

''Second  Part:  DanL  H.  Mahony.  [SeaLr 
The  agreement  between  the  parties  .con- 
templated the  erection  of  a  row  of  five  houses, 
duplicates  of  each  other,  on  the  lot  of  Ma- 
hony, built  according  to  plans  and  specifica- 
tions furnished  by  Ryan  and  approved  by 
Mahony.  Two  of  the  houses  (which  two  the 
contract  does  not  designate)  were  to  be  built 
for  Mahony.  For  furnishing  the  material 
and  doing  the  work  in  erecting  and  complet- 
ing these  two  houses,  Mahony  was  to  convey 
to  Ryan  the  residue  of  the  tot  on  which  the 
other  three  houses  were  erected,  at  the  price 
of  $6,300,  and  in  addition  pay  him  $2,420. 

While  it  may  be  difficult  to  define  the  pre- 
cise legal  relation  between  Mahony  and 
Ryan,  it  is  clear,  we  think,  that  Ryan  was 
authorized  and  empowered  to  erect  the  row 
of  five  houses  on  Mahony's  lot  Mahony 
having  authorized  that  work  to  be  done  by 
Ryan  on  his  lot,  the  men  who  furnished  the 
material  and  did  the  work  in  carrying  out 
the  scheme  agreed  to  and  authorized  by  Ma* 
bony,  ought  not  to  be  compelled  to  look 
alone  to  Ryan's  interest  in  the  prt^ierty  for 
the  payment  of  their  claims.  The  fact  that 
their  contracts  for  material  and  labor  were 
made  alone  with  Ryan  ought  to  make  no 
difference  when  he  was  In  fact  carrying  out 
the  scheme  entered  into  between  him  and 
Mahony,  and  Mahony's  interest  in  the  prop- 
erty, as  well  as  Ryan's,  ought  to  be  liable 
for  their  claims.  See  Boisot  on  Mechanics' 
Liens,  fi§  300^05;  Phillips  on  Mechanics* 
Liens,  §§  69-72a;  2  Jones  on  Liens  (3d  Bd.) 
§  1487;  Paulsen  v.  Manske  (III)  18  N.  vL 
275,  0  AuL  St  Rep.  532;  Henderson  y.  Ck>n- 
nelly,  123  111.  98,  14  N.  B.  1,  5  Am.  St.  Rep. 
480;    Hill  V.  Gill,  40  Mbm.  441,  42  N.  W. 
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294;   O'Leary  v.  Roe,  45  Mo,  App.  687;  Hil- 
ton ▼.  MerrUU  106  Mass.  528. 

We  are  of  opinion,  therefore,  though  the 
question  is  not  entirely  free  from  difficulty, 
that  the  complainants  should  be  held  to  be 
general  contractors  within  the  meaning  of 
sections  2475  and  2476  of  the  Code  of  1887 
rVa.  Code  1004,  pp.  1236,  1238],  and  that  it 
was  not  necessary  for  them  to  give  Mahony 
notice  of  their  claims,  as  provided  by  sec- 
tion 2477  of  the  Ck>de. 

The  commissioner  who  was  directed  to  as- 
certain and  report  the  liens  on  the  property 
sought  to  be  subjected,  and  their  priorities, 
reported,  among  other  things,  that  there  were 
no  liens  upon  the  two  houses  which  Mahony 
had  selected  and  retained  under  his  agree- 
ment with  Ryan;  that  the  first  lies  upon  the 
three  houses  which  Mahony  had  conveyed  to 
Ryan  by  deed  delivered  in  escrow  was  a 
debt  due  Mahony  from  Ryan  for  money 
which  Mahony  had,  in  effect,  furnished  to 
enable  Ryan  to  complete  the  erection  of  the 
houses;  that  the  second  liens  were  the 
claims  of  the  complainants  and  another 
mechanics'  lien  claimant  who  had  come  into 
the  cause  by  petition  to  assert  his  claim; 
and  that  Anderson,  one  of  the  appellants,  to 
whom  Ryan  had  conveyed  one  of  the  three 
bouses,  took  it  subject  to  those  liens. 

The  mechanic's  lien  claimants  did  not  ex- 
cept to  the  commissioner's  report  The  ap- 
pellants excepted  to  it,  but  their  exceptions 
were  overruled  by  the  court 

One  of  their  exceptions  was  that  the  com- 
missioner erred  in  reporting  in  favor  of  com- 
plainant Stagg's  claim.  Instead  of  rejecting 
it  entirely.  The  action  of  the  court  in  over- 
ruling that  exception  is  assigned  as  error. 

Without  discussing  the  facts  upon  which 
the  commissioner  based  his  finding  and  the 
depositions  taken  subsequent  to  the  filing 
of  the  report,  we  are  of  opinion  that  Stagg's 
claim  is  a  valid  one,  and  that  his  lien  had 
been  perfected  in  the  manner  required  by 
the  statute. 

The  appellants  also  excepted  to  the  report 
of  the  commissioner  because  he  reported  the 
claim  of  Daniel  H.  Mahony  for  $3,000  as  the 
first  lien  upon  the  three  houses  of  Ryan. 
The  action  of  the  court  in  overruling  that 
exception  is  assigned  as  error. 

While  Ryan  was  engaged  in  building  the 
five  houses,  it  became  necessary  for  him  to 
borrow  money  to  complete  them.  To  enable 
him  to  do  this,  John  Mahony,  who  lived  in 
Richmond,  at  the  request  and  as  the  agent 
of  Daniel  Mahony,  who  lived  in  Philadelphia, 
indorsed  Ryan's  note  for  $3,000  upon  which 
he  borrowed  that  sum,  which  was  used  in 
completing  the  houses,  with  the  understand- 
ing that  it  was  to  be  paid  by  Ryan  before 
he  would  become  entitled  to  a  deed  from 
Daniel  Mahony,  his  vendor.  Ryan  having 
failed  to  pay  it  and  becoming  insolvent, 
John  Mahony  paid  It  as  the  agent  of  his 
brother,  Daniel  Mahony,  and  the  commission- 
er reported  it  as  a  debt  due  the  latter. 


Under  the  agreement  between  Daniel 
Mahony  and  himself,  Ryan  had  no  right  to 
a  conveyance  of  the  legal  titie  to  that  portion 
of  the  lot  on  which  his  three  houses  were 
built  until  he  had  complied  with  the  terms  of 
the  agreement  of  August  23,  1804,  and  to 
secure  the  performance  of  which  Mahony  had 
retained  such  titie.  Anderson,  to  whom  Ryan 
had  conveyed  one  of  his  three  house's,  only 
acquired  such  interest  in  the  property  con- 
veyed as  Ryan  had;  and,  not  having  acquired 
by  his  deed  the  legal  titie,  Anderson  took 
the  property  subject  to  all  the  equities  be- 
tween Ryan  and  Mahony  growing  out  of  the 
agreement  between  them,  one  of  which  was 
the  right  of  Mahony  to  have  the  $3,000  fui> 
nished  to  complete  the  houses  repaid  before 
he  could  be  required  to  part  with  the  legal 
titie.  The  commissioner  was,  therefore,  clear- 
ly right  in  reporting  Mahony's  claim  of  $3,000 
as  having  priority  over  Anderson's  purdiaso 
from  Ryan.  Lewis  v.  Caperton's  Ex'r,  8 
Grat  148,  163.  164;  Yancey  v.  Biauck,  15 
Grat  800,  806,  808;  2  Min.  Inst  (4th  Ed.)  220; 
8  Pom.  Bq.  Jur.  i  1260. 

The  remaining  assignment  of  error  is  to 
the  action  of  the  court  in  overruling  the 
exception  of  Sands,  trustee,  to  the  commis- 
sioner's report  because  he  did  not  report 
that  the  deed  of  trust  of  May  9,  1896,  was  a 
prior  lien  on  all  the  property  embraced  In 
that  deed. 

The  grounds  upon  which  it  la  claimed  that 
the  deed  of  trust  ought  to  have  been  reported 
as  the  first  lien  upon  tiie  property  embraced 
in  it  are  that  the  bills  of  the  complainants 
are  demurrable,  that  the  liens  asserted  by 
those  doing  work  and  furnishing  material 
were  invalid,  and  that  Mahony  had  no  lien 
for  the  $3,000  debt  asserted  by  him. 

As  each  of  these  grounds  of  objection  to 
the  court's  action  has  been  considered  In 
discussing  the  other  assignments  of  error, 
and  decided  against  the  contention  of  the 
appellants,  it  follows  that  this  assignment 
of  error  must  also  be  overruled. 

We  are  of  opinion,  therefore,  that  there 
is  no  error  in  the  decree  appealed  from  to 
the  pr^udice  of  the  appellants,  and  that  it 
should  be  afiElrmed. 

(104  Va.  826) 
SELDEITB  BX'R  v.   KENNEDY.* 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
25,   190a) 

1.  GoiiSTiTunoNAii  liAw— Dux  Pbocxss  of 
Law  —  Dbpbivation  of  Pbopkbtt  —  Ab- 
sentees. 

Ck>de  1887,  t  8373  [Va.  Gode  1904,  p.  1789], 
providing  that  If  a  resident  absents  himself 
from  the  state  for  seven  years  successively  he 
shall  be  presumed  to  be  dead  in  any  case  where 
ills  death  shall  come  in  question,  unless  proof  Im 
made  that  he  was  alive  within  that  time,  if  con- 
strued, in  connection  with  section  2639  of  the 
Oode  [Va.  Gode  1904^  p.  1352L  which  provides 
for  the  granting  of  letters  of  admimstration 
on  a  decedent's  estate,  so  as  to  authorize  the 
administration  of  an  absentee's  property  during 
his  lifetime,  without  his  knowledge  or  consent. 


•Rehearins  denied  March  9,  1906. 
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and  in  a  proceeding  to  which  he  is  not  a  party 
and  of  which  he  has  no  notice.  Is  repugnant  to 
to  Const.  U.  S.  Amend.  14,  declaring  that  no 
state  shall  deprive  any  person  of  property  with- 
out due  process  of  law. 
2.  Bquitt— Laches— Grounds  of  Bab. 

Whether  lapse  of  time  is  sufficient  to  har 
a  recovery  depends  upon  the  particular  circum- 
stances of  the  case,  and  in  order  to  work  such 
result  the  delay  must  be  such  as  to  afford  a 
reasonable  presumption  of  satisfaction  or  aban- 
donment of  the  claim,  or  such  as  to  prevent  a 
proper  defense  by  reason  of  death  of  parties, 
loss  of  papers,  or  death  of  witnesses. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  19^ 
Cent  Dig.  Equity.  (§  204r-209.] 

8.  ExECUTOBs  —  Recovebt    of    Legacy  — 
Laches. 

Fifteen  years'  delay  of  an  absentee  in  suing 
for  a  legacy  which  had  been  paid  to  an  adminis- 
trator for  him  was  not  such  laches  as  to  bar 
his  right  of  action,  where  the  executor,  whose 
duty  ft  was  to  pay  the  legacy,  was  still  living, 
and  no  evidence  had  been  lost  by  death,  no  rec- 
ords had  been  destroyed,  and  there  was  no  un- 
certainty in  the  amount  due,  nor  any  presump- 
tion of  payment. 

Appeal  from  Law  and  Chancery  Court  of 
City  of  Norfolk. 

Suit  by  C.  E.  Kennedy  against  C.  W. 
Grandy,  executor  of  William  Selden,  de- 
ceased. From  a  decree  for  complainant,  de- 
fendant appeals.    Affirmed. 

Loyal!  &  Taylor,  for  appellant  Burroughs 
&  Bro.,  for  aiHPellee. 

BUCHANAN,  J.  This  suit  was  Instituted 
by  C.  E.  Kennedy  against  C.  W.  Grandy,  sur- 
viving executor  of  Dr.  William  Selden,  de- 
ceased, to  recover  a  legacy. 

It  appears  that  Dr.  Selden,  by  his  last 
wlH  and  testament,  which  was  probated  In 
November,  1887,  bequeathed  to  Charles  B. 
Kennedy  the  sum  of  $1,000.  Kennedy  died 
before  the  testator,  leaving  three  children, 
who,  under  section  2523  of  the  Code  of  1887 
[Va.  Code  1904,  p.  1290],  were  entitled  to 
the  legacy.  The  executors  paid  to  two  of 
the  children  their  portion  of  the  legacy.  Up- 
on the  7th  day  of  January,  1896,  the  cor- 
poration court  of  the  city  of  Norfolk,  upon 
proof  that  C  B.  Kennedy,  the  other  child, 
had  been  a  resident  of  tills  state,  and  had 
since  gone  from  and  had  not  returned  to  the 
state,  more  than  seven  years  prior  to  that 
date,  adjudged,  ordered,  and  decreed  that 
he  was  and  should  be  presumed  to  be  dead, 
as  declared  by  section  3373  of  the  Code  of 
1887  [Va.  Code  1904,  p.  1786],  and  appointed 
T.  D.  Kennedy,  his  brother,  administrator 
of  his  estate.  A  few  days  after  his  appoint- 
ment he  collected  his  brother's  share  of  the 
legacy  from  the  appellant  as  surviving  ex- 
ecutor of  Dr.  Selden. 

In  1904  C.  B.  Kennedy,  who  had  been  ab- 
sent from  the  state  for  many  years,  made  a 
demand  upon  the  surviving  executor  for  his 
share  of  the  legacy;  and  upon  his  refusal 
to  pay  the  same  this  suit  was  Instituted, 
and  upon  a  hearing  of  the  cause,  a  decree, 
was  rendered  against  him  for  the  sum  de- 


manded. From  that  decree  this  appeal  was 
taken. 

The  first  assignment  of  error  is  that  the 
payment  made  by  the  appellant  to  T.  D. 
Kennedy,  as  administrator  of  the  estate  of 
the  appellee,  was  a  valid  payment,  and  that 
the  trial  court  erred  in  not  so  deciding. 

In  order  to  sustain  this  contention.  It  will 
be  necessary  to  hold  that  section  3373  of  thft 
Code,  when  considered  in  connection  with 
section  2669  of  the  Code  [Va.  Code  1904,  p. 
1352],  which  provides  for  the  granting  of  let- 
ters of  administration  when  a  person  is  dead, 
authorizes  the  appointment  of  an  administra- 
tor of  the  estate  of  the  appellee,  under  the 
facts  disclosed  by  the  record;  and.  If  it  does, 
that  it  is  not  in  conflict  with  that  portion 
of  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States,  which  or- 
dains that  no  state  shall  "deprive  any  per- 
son of  llfte,  liberty,  or  proper^  without  duo 
process  of  the  law." 

Section  3373  [page  1786]  is  as  follows:  "If 
any  person,  who  shall  have  resided  in  this 
state,  go  from  and  do  not  return  to  the 
state  for  seven  years  successively,  he  shall 
be  presumed  to  be  dead  in  any  case  where- 
in his  death  shall  come  in  question,  unless 
proof  be  made  that  he  was  alive  within 
that  time." 

It  may  well  be  doubted  whether  the  Legis- 
lature Intended  by  that  section  to  authorize 
the  courts  to  grant  letters  of  administration 
upon  the  estate  of  a  person  who  was  once 
a  resident  of  the  state,  and  had  been  absent 
therefrom  for  more  than  seven  years,  irre- 
spective of  death.  But  if  it  be  conceded 
that  such  was  its  intention,  Is  not  the  stat- 
ute in  plain  violation  of  the  due  process  of 
law   clause  of  the  fourteenth  amendment? 

It  is  conceded,  and  if  it  were  not  It  is 
well  settled,  that  the  grant  of  letters  of  ad- 
ministration on  the  estate  of  a  live  man,  as 
If  he  were  dead,  is  absolutely  void. 

In  the  case  of  Scott  v.  McNeal,  154  U.  S. 
34,  14  Sup.  Ct  1108,  38  L.  Ed.  896,  the 
question  of  the  validity  of  such  letters  of 
administration  was  fully  discussed,  the  au- 
thorities, English  and  American,  cited,  and 
the  conclusion  reached  that  a  court  of  pro- 
bate, in  the  exercise  of  its  jurisdiction  over 
the  probate  of  wills  and  the  administration 
of  estates  of  deceased  persons,  had  no  juris- 
diction to  appoint  an  administrator  of  a 
living  person,  and  that  the  appointment  of 
an  administrator,  after  public  notice  to  the 
next  of  kin,  creditors  and  the  like  of  the 
estate  of  a  living  person,  who  had  been  ab- 
sent from  the  state  more  than  seven  years, 
was  in  violation  of  the  due  process  of  law 
clause  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States.  And  there 
are  general  expressions  in  that  opinion  which 
would  seem  to  indicate  that  a  state  waa 
absolutely  without  power  to  provide  by  spe- 
cial proceeding  for  the  administration  and 
care  of  the  property  of  an  absoitee^  and 
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to  confer  Jurisdiction  on  Its  courts  to  do 
■o.  Irrespective  ot  the  fact  of  death. 

But  in  the  recent  case  of  Gunnius,  etCt 
T«  Beading  School  Dlst,  198  U.  S.  458,  25 
Bnp.  Ct  721,  49  L.  Ed.  1125,  that  court  In 
considering  the  validity  of  certain  statntes  of 
the  state  of  Pennsylvania  **relati]:kg  to  the 
grant  of  letters  of  administration  upon  the 
estates  of  persona  presumed  to  be  dead  by 
reason  of  long  absence  from  their  domicile,'* 
held  that  the  due  process  of  law  clause  of 
the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States  does  not  wholly 
deprive  a  state  of  the  power  to  confer  Juris- 
diction on  its  courts  to  administer  the  estates 
of  absentees,  Irrespective  of  the  fact  of  death, 
by  special  and  appropriate  proceedings  dis- 
tinct ftom  the  general  law  for  the  settlement 
of  the  estates  of  decedents.  It  further  held, 
that  fixing  the  period  of  a  person's  absence 
from  his  last  domicile  within  the  state  at 
seven  years,  or  more,  before  his  estate  could 
be  administered  under  the  special  proceed- 
ings, was  not  so  unreasonable  as  to  render 
the  statute  repugnant  to  the  due  process  of 
law  clause  of  the  fourteenth  amendment;  and 
that  the  notice  required  to  be  given  by  order 
of  publication  befbre  an  administrator  could 
be  appointed,  and  the  safeguards  provided 
for  the  protection  of  the  property  of  the 
absentee  in  case  of  his  retmm,  satisfied  the 
requiremuitB  of  the  fourteenth  amendment 
But  the  court  expressed  the  opinion  in  that 
case,  that  a  state  law  which  did  not  provide, 
among  other  things,  for  adequate  notice  as 
a  prerequisite  to  the  proceedings  for  the 
administration  of  the  estate  of  an  absented 
would  be  repugnant  to  the  fourteenth  amend- 
ment 

It  Is  said  that  the  expressi<m  of  the  court 
In  that  case,  that  the  appointment  of  an 
administrator  of  the  estate  of  an  absentee 
while  he  is  still  living,  without  adequate 
notice  as  a  prerequisite  to  such  appoint- 
ment would  be  void,  was  unnecessary  to  a 
decision  of  that  case,  and  therefore  a  mere 
dictum.  Even  if  this  were  so,  the  principle 
there  announced  is  in  accord  with  the  re- 
peated declarations  of  that  court  as  to  what 
is  required  by  the  due  process  of  law  clause 
of  the  fourteenth  amendment  Pennoyer  v. 
Neir,  95  U.  S.  714,  24  L.  Ed.  565;  Scott  v. 
McNeal,  supra. 

Tested  by  that  rule,  a  statute  which  pro- 
vides for  the  taking  of  an  absentee's  property 
and  administering  it  when  he  is  alive,  with- 
out his  knowledge  or  consent  and  in  a  pro- 
ceeding to  which  he  is  not  a  party,  and 
of  which  he  has  no  notice,  is  clearly  in 
Tiolation  of  his  rights  under  the  fourteenth 
amendment 

The  other  assignment  of  error  Is  that  the 
,  trial  court  ought  to  have  denied  the  relief 
sought  because  of  the  long  delay  of  the  ap- 
pellee in  asserting  his  claim. 

It  has  always  been  a  principle  of  equity  to 
discourage  stale  demandi,  and  laches  is  often 


a  defense  wholly  independent  of  the  statute 
of  limitations.  But  the  rule  is  adopted  be- 
cause after  great  lapse  of  time,  from  death 
of  parties,  loss  of  papers,  or  death  of  wit- 
nesses, there  is  danger  of  doing  Injustice,  and 
there  can  be  no  longer  a  safe  determination 
of  the  controversy.  Tazewell's  Bx'r  v.  San- 
ders' Ex'r,  13  Grat  854;  Bargamin  v.  Clarke, 
20  Orat  544,  568;  Bowe  v.  Bentley,  29  Grat 
756,  763;  Jameson  v.  Bixey,  94  Va.  342,  346, 
2&  S.  B.  861,  64  Am.  St  Bep.  726. 

Mere  delay  is  not  always  laches,  and  laches 
In  the  assertion  of  a  right  is  not  always 
sufllclent  to  defeat  it  The  laches  must  be 
such  as  to  afford  a  reasonable  presmoptlon 
of  satisfaction  or  abandonment  of  the  daim 
or  such  as  to  prevent  a  proper  defense  by 
reason  of  the  death  of  parties,  loss  of  evi- 
dence, or  otherwise.  Taaewell's  Bx'r  t. 
Banders'  Bx'r,  supra.  862;  Jameson  v.  Bixey, 
94  Va.  846,  26  S.  B.  861,  64  Am.  St  Bep. 
726,  and  cases  cited.  ,  Whether  the  lapse  of 
time  is  sufficient  to  bar  a  recovery  must  of 
necessity  depend  upon  the  particular  circum- 
stances of  each  case.  Ayletf  s  Ex'r  v.  King, 
11  Leigh,  486;  Bowe  v.  Bentley,  29  Grat 
763;  Bell  v.  Wood,  94  Ya*  677,  683,  27  8.  B. 
504.  Tested  by  these  general  principles,  the 
fkicts  of  this  case  do  not  make  out  such  a  case 
of  laches  as  ought  to  bar  the  appellee  of  his 
right  to  recover.  The  time  between  the  ac- 
cruing of  his  right  to  collect  ^e  legacy  and 
the  institution  of  his  suit  is  about  15  years — 
a  long  time  to  delay  the  assertion  of  his  right 
If  he  had  knowledge  of  it  It  Is  not  shown 
when  he  first  learned  of  it  but  it  does  appear 
that  he  had  been  absent  from  the  state  for 
more  than  7  years  before  letters  of  adminis- 
tration on  his  estate  were  granted,  that  dur- 
ing tliat  period  he  had  not  been  heard  from  by 
his  nearest  relatives,  and  that  he  was  still 
a  nonresident  at  the  time  of  the  institution 
of  his  suit  We  think  it  may  be  fairly  Inf «> 
red  from  the  record  that  he  had  no  knowl- 
edge of  his  rights  until  after  his  legacy 
had  been  paid  to  his  administrator,  and  prob- 
ably not  until  shortly  before  he  made  his 
demand  upon  the  appellant  and  Instituted  his 
suit  But  if  it  be  conceded  that  he  knew  that 
the  legacy  had  been  left  him,  the  only  thing 
other  than  mere  lapse  of  time  that  could 
stand  in  the  way  of  his  right  to  recover  is 
that  the  appellant  voluntarily  paid  it  to 
another,  who  had  apparent  but  no  real, 
authority  to  receive  it  and  who  gave  a  re- 
funding bond  for  appellant's  protection.  The 
appellant  whose  duty  it  was  to  pay,  and  the 
appellee,  who  was  entitled  to  receive  the 
legacy,  are  both  living;  no  evidence  has  been 
lost  by  death,  no  records  have  been  destroyed 
or  papa's  lost  there  Is  no  uncertainty  as  to 
the  amount  that  is  due,  and  no  presumption 
of  payment  In  the  absence  of  all  of  these, 
the  equitable  circumstances  which  generally 
constitute  the  grounds  for  the  application  of 
tho  doctrine  of  laches,  we  do  not  think  that 
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the  appellee  can  be  said  to  be  guilty  of  Bucb 
laches  as  will  bar  his  right  to  recover. 

We  are  of  opinion  that  there  la  no  error 
in  the  decree  appealed  from,  and  that  it 
should  be  affirmed* 


(104  Va.  509) 
CAMPBELL  et  al.  ▼.  BBYANT,  Mayor, 
et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Not. 

1.  Municipal  Cobpobations  —  Taxes  —  Bk- 
STBAININO  CoiXEcrrioN. 

Equity  haa  jurisdiction  to  entertain  a  bill 
to  enjoin  the  officers  of  a  town  from  undertak- 
ing to  collect  taxes  on  the  ground  that  the  act 
purporting  to  incorporate  the  town  is  uncon- 
stitutional and  void. 

2.  Samb— Pabtiss. 

In  a  suit  to  enjoin  the  collection  of  taxes 
by  the  authorities  of  a  town  on  the  ground  of 
the  invalidity  of  the  act  incorporating  the  town, 
where  the  mayor  and  members  of  the  council 
of  the  town  are  made  parties  defendant,  and 
appear  and  answer  the  bill  in  their  official  ca- 
pacity, as  well  as  in  their  own  right,  it  is  not 
necessary  that  the  town  itself  be  made  a  party 
by  name. 

S.  Statutes— Gerbbal  ano  Special  Laws— 

INCOBPOBATION  of  MUNICIPALITISe. 

Under  Const  art  8,  5  117  [Va.  Code  1904, 
p.  ccxxxviii],  requiring  the  General  Assembly  to 
enact  general  laws  for  the  organization  and  gov- 
ernment of  cities  and  towns,  and  providing  that 
no  special  act  shall  be  passed  in  relation  thereto^ 
except  in  the  manner  prescribed  in  article  4 
of  the  Constitution,  cities  and  towns  not  in  ex- 
istence when  the  Constitution  went  into  effect 
can  only  be  incorporated  under  general  laws, 
regardless  of  what  special  acts  may  be  passed  in 
relia.tion  to  cities  and  towns  under  article  4 
[Va.  Code  1904,  p.  ccxvii]. 

4.  Samk— Depabtubbs  fbom  Genebal  Law. 

Acts  1904,  p.  283,  c  167,  purporting  to  in- 
corporate a  certain  town,  and  which  provides 
tliat  the  election  of  mayor  and  oouncilmen  shall 
be  held  on  the  first  Tuesday  in  June,  1904,  and 
every  two  years  thereafter,  whereas,  under  the 
general  law  [Va.  Code  1904,  §  1021]  town  elec- 
tions for  mayor  and  councilmen  must  be  held  on 
the  second  Tuesday  in  June,  and  which  further 
provides  that  the  mayor  shall  be  vested  with  the 
power  and  authority  of  a  justice  of  the  peace 
to  a  distance  of  1^  miles  beyond  the  town 
limits,  and  gives  the  sergeant  of  the  town  the 
authority  of  a  constable  within  the  same  terri- 
tory, whereas  the  general  law  [Va.  Code  1904,  §§ 
1032,  1033a]  confines  the  criminal  jurisdiction 
of  town  authorities  to  territory  extending  one 
mile  beyond  the  corporate  limits  and  confines 
their  civil  jurisdiction  to  these  limits,  and  which 
contains  other  departures  from  the  general  law, 
is  repugnant  to  Ck>n8t  art.  8,  §  117  [Va.  Code 
1904,  p.  ccxxxviii],  requiring  the  General  As- 
sembly to  enact  general  laws  for  the  organisa- 
tion and  government  of  cities  and  towns. 

5.  Constitutional  Law  —  Seu-Exeoutiivo 
Pbovisions. 

Const  art  8,  §  117  [Va.  Code  1904,  p. 
ccxxxviii],  requiring  the  General  Assembly  to 
enact  general  laws  for  the  organization  and  gov- 
ernment of  cities  and  towns,  and  prohibiting 
the  enactment  of  special  acts  in  relation  thereto, 
except  in  the  manner  prescribed  in  article  4 
of  the  Constitution,  and  amending  the  charters 
of  towns  and  cities  so  as  to  make  them  conform 
to  the  provisions  of  the  Constitution,  is  self- 
executing,  in  so  far  as  it  prohibits  special  legis- 
lation and  amends  existing  municipal  charters. 


6.  Taxation    —   Oonstitotional   Requike- 
ments— U  nifobmity. 

Acts  1904.  p.  283,  c  167  [Va.  Code  1904, 
p.  484],  purporting  to  Incorporate  a  certain 
town  and  exempting  the  persons  residing  witidin 
the  territorial  lunits  of  the  proposed  town  from 
the  payment  of  certain  county  taxes,  la  re- 
pugnant to  Const  art  13,  §  168  [Va.  Code 
1904,  p.  cdxii],  which  provides  that  aU  taxes 
shall  be  uniform  upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the  authority 
levying  the  tax,  and  shall  be  levied  and  collected 
under  general  laws. 

7.  Statutes   —   Bffbct   of  Pabtial   Inva- 
lidity. 

Acts  1904,  p.  288,  c.  167  [Va.  Code  1904, 
p.  484],  purporting  to  incorporate  a  certain 
town,  is,  in  view  of  the  provision  exempting 
persons  within  the  town  from  the  payment 
of  certain  county  taxes  in  violation  of  C<mst 
art  13,  §  168  [Va.  Code  1904,  p.  cclxii),  re- 
quiring taxes  to  be  uniform  within  the  ter^ 
ritoriu  limits  ,of  the  levying  authority,  invalid 
as  a  whole,  since  the  proffered  exemption  was 
one  of  the  chief  Inducements  held  out  to  procure 
votes  for  the  charter  when  it  was  submitted  to 
the  inhabitants  of  tlie  proposed  town,  and  it 
cannot  be  determined  that  they  would  have 
voted  for  the  charter,  had  the  exemption  pro- 
vision been  omitted. 

8.  Same— Effect  of  Total  Invaliditt. 

An  unconstitutional  statute  purporting  te 
incorporate  a  town  is  absolutely  inoperative, 
and  does  not  empower  the  town  authorities  t» 
levy  or  collect  taxes. 

9.  Municipal  Cobpobationb  —  Taxatioh— 
Decbees  Bnjoinino  COLLECnON. 

A  decree  enjoining  the  collection  of  a  monio- 

Sial  tax  on  the  ground  of  the  unoonstitn- 
onality  of  the  act  purporting  to  incorporate 
the  municipality  Is  not  subject  to  the  objection 
of  purporting  to  judicially  dissolve  a  municipal 
charter. 

Appeal  from  Circuit  Court,  Amherst  County. 

Bill  by  Duncan  Campbell  and  others 
against  A.  J.  Bryant  and  others,  mayor  and 
councilmen,  etc.,  of  the  so-called  town  of 
Madison  Heights.  From  a  decree  of  dlamls- 
sal,  complainants  appeal.    Beversed. 

Caskle  &  Coleman  and  W.  K.  Allen,  for 
appellant  Whitehead  &  Whitehead  and  J. 
Q.  Haythe,  for  appellees. 

HARBISON,  J.  By  an  act  of  the  Gen- 
eral Assembly,  approved  March  14,  1004, 
(Acts  1904,  p.  283,  c.  167  [Va.  Code  1904,  p. 
484]),  entitled  "An  act  to  incorporate  the 
town  of  Madison  Heights,  in  Amherst  coun- 
ty," it  was  enacted  that  the  territory  in  Am- 
herst county  contained  within  the  limits  set 
forth  and  described  in  section  2  of  the  act 
should  be  deemed  and  taken  as  the  town 
of  Madison  Heights,  and  that  the  inhabit- 
ants thereof  should  be  a  body  politic  nnder 
that  name  for  all  purposes  for  which  towns 
are  incorporated  in  this  commonwealth.  By 
the  terms  of  the  act,  the  charter  thereby 
created  was  not  to  become  operatiye  until 
it  liad  been  ratified  by  a  majority  of  the 
registered  voters  within  the  limits  of  the 
proposed  town  and  by  a  majority  vote  of  the 
freeholders  voting  at  the  special  election 
to  be  ordered  by  the  judge  of  the  circuit 
court  of  Amherst  county   for  the  purpose 
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of  ascertaining  tbe  will  of  those  entitled  to 
vote  on  the  question. 

In  pursuance  of  the  terms  of  the  act  an 
election  was  held  on  the  10th  day  of  May, 
1904,  at  which  a  majority  of  the  whole  vote 
cast  was  for  the  ratification  of  the  charter, 
and  a  majority  of  the  freeholders  Toting 
were  likewise  in  favor  of  such  ratification. 
It  further  appears  that  on  the  7th  day  of 
June,  1004,  A.  J.  Bryant  was  elected  mayor, 
and  George  A.  Christian,  C  P.  Shener,  J.  N. 
Cooper,  George  T.  Harris,  Thomas  H.  Ban- 
ton,  and  C  B.  Bell,  councilmen.  At  a  meet- 
ing of  these  persons,  claiming  to  be  mayor 
and  councilmen,  respectively,  of  the  town  of 
Madison  Heights,  by  virtue  of  the  election 
of  June  7, 1004,  certain  persons  were  appoint- 
ed officers  of  the  town,  among  others  J.  D. 
Mays  as  sergeant  and  collector,  and  on  the 
same  day  the  council  proceeded  to  levy  a 
tax  for  various  town  purposes  for  the  year 
ending  June  90,  ;1905,  amounting  in  the  ag- 
gregate to  $2,010,  and  to  place  the  same  in 
the  hands  of  J.  D.  Mays,  sergeant,  for  col- 
lectlon« 

Shortly  thereafter  (the  date  does  not  ap- 
pear) the  bill  in  this  case  was  filed  by  Dun* 
can  Campbell  and  20  others,  suing  for  them- 
selves and  on  behalf  of  all  other  citizens 
of  the  territory  embraced  within  the  limits 
designated  by  the  charter  act,  alleging  that 
said  act,  purporting  to  Incorporate  the  town 
of  Madison  Heights,  was  unconstitutional 
and  void,  and  that  the  mayor  and  council 
of  the  so-called  town  were  therefore  without 
authority  to  levy  or  collect  taxes,  and  pray- 
ing that  the  taxes  assessed  by  the  council 
be  declared  to  be  nugatory,  and  that  J.  D. 
Mays,  the  pretended  sergeant  of  such  town, 
be  perpetually  enjoined  from  undertaking 
to  collect  the  same.  To  this  bill  t^e  persons 
already  mentioned,  styling  themselves  mayor 
and  council  of  the  town  of  Madison  Heights, 
and  J.  D.  Mays,  styling  himself  collector 
of  said  town,  were  made  parties  defendant, 
and  filed  a  Joint  demurrer  and  answer  In 
their  own  right  and  In  their  several  official 
capacities,  In  which  answer  they  deny  all 
of  the  materia^  allegations  of  the  bill,  In- 
sisting upon  the  validity  of  the  charter  act 
of  March  14,  1904,  and  of  their  proceedings 
thereunder. 

Upon  the  hearing  the  circuit  court  of  Am- 
herst county,  by  decree  of  March  16,  1905, 
overruled  the  demurrer,  but  dismissed  the 
bill  upon  the  ground  that  the  complainants 
were  not  entitled  to  the  relief  prayed  for. 
This  conclusion  of  the  circuit  court,  which 
rests  upon  the  view  that  the  act  of  March 
14,  1904,  incorporating  the  town  of  Madison 
Heights,  is  constitutional,  Is  called  in  ques- 
tion by  the  present  appeal. 

The  demurrer  was  properly  overruled.  The 
Jurisdiction  of  a  court  of  equity  in  this  class 
of  cases  Is  well  established.  Bull  v.  Read, 
13  Grat  78;  Eyre  v.  Jacob,  14  Grat  422, 
73  Am.  Dec.  867; 'Johnson  v.  Drummond,  20 
Grat  419;  Redd  v.  Supervisors,  31  Grat  695; 


Lynchburg  v.  Dameron,  95  Va.  546,  28  8.  B. 
951;  Gaboon  v.  Iron  Gate,  92  Va.  867,  28 
a  19.  767;  Day  v.  Roberts,  101  Va*  248,  48 
8.  E.  862. 

The  mayor  and  memb^n  of  the  council 
are  parties  defendant,  and  have  appeared 
and  answered  the  bill  In  their  official  capac- 
ity, as  well  as  In  their  own  right  It  was, 
therefore,  not  necessary  to  make  the  town 
a  party  by  name.  It  was  present  through 
Its  mayor  and  council,  who  were  the  only 
parties  who  could  have  represented  It  To 
have.  In  addition,  made  It  a  party  by  name, 
would  have  been  a  vain  act,  serving  no  pur- 
pose, which  Is  not  required.  This  view  is 
sustained  by  authorities  already  cited  in 
support  of  the  Jurisdiction  of  the  court 

8ection  117,  art  8,  of  the  Constitution 
[Va.  Code  1904,  p.  ccxxxvili],  provides  that 
general  laws  tor  the  (Mrganizatlon  and  govern- 
ment of  cities  and  towns  shall  be  enacted 
by  the  G^eneral  Assembly,  and  that  no  special 
act  shall  be  passed  in  relation  thereto,  ex- 
cept in  the  manner  prescribed  in  article  4 
of  the  Constitution.  What  special  acts  may 
be  passed  in  relation  to  cities  and  towns,  un- 
der article  4  of  the  Constitution  [Va.  Code 
1904,  p.  CGxvii],  need  not  now  be  considered; 
for  it  is  clear  that  cities  and  towns  not  in 
existence  when  the  Constitution  went  into 
effect  can  only  be  organized  and  governed 
In  accordance  with  the  general  laws.  This 
provision  of  our  present  fundamental  law 
prohibiting  special  legislation  and  providing 
that  general  laws  for  the  organization  of 
cities  and  towns  shall  be  enacted,  and  that 
no  special  act  shall  be  passed  in  relation 
thereto,  is  second  to  no  other  provision  of  the 
Constitution  in  value  and  importance,  and 
cannot  be  too  carefully  observed  or  strictly 
enforced. 

Of  course  the  Leglslabire  can,  as  formerly, 
grant  charters  creating  cities  and  towns. 
But  when  such  charters  are  granted,  the  city 
or  town  so  chartered  must  be  organized  and 
governed  In  accordance  with  the  general 
laws;  otherwise,  the  charter  would  be  ob- 
noxious to  the  constitutional  provision  forbid- 
ding special  legislation. 

The  charter  of  the  town  of  Madison 
Heights,  as  set  forth  in  the  act  of  March  14, 
1904,  is  obnoxious  in  numerous  particulars 
to  the  constitutional  Inhibition  against  spe- 
cial legislation.  It  Is  not  necessary  to  point 
out  in  this  opinion  all  of  the  material  respects 
in  which  the  powers  sought  to  be  conferred 
by  the  act  in  question  differ  from  the  powers 
conferred  upon  towns  by  the  existing  general 
law.    One  or  two  examples  may  be  mentioned. 

Clause  20  of  the  act  provides  that  the 
election  of  mayor  and  councilmen  of  ^ladlson 
Heights  shall  be  on  the  first  Tuesday  in 
June,  1004,  and  every  two  years  thereafter; 
whereas,  under  the  general  law,  town  elec- 
tions for  mayor  and  councilmen  must  be 
held  on  the  second  Tuesday  in  June.  Va. 
Code  1904,  5  1021. 

It  is  provided  that  the  mayor  of  Madison 
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Heights  shall  be  Inrested  with  the  power 
and  authority  of  a  justice  of  the  peace,  with- 
in the  limits  of  the  town  and  to  a  distance 
of  1^  miles  beyond  in  Amherst  county,  and 
shall  exercise  like  jurisdiction  in  all  cases 
originating  within  such  limits  that  a  Justice 
of  the  peace  may  now  or  hereafter  have 
and  exercise.  This  provision  gives  to  the 
mayor  both  civil  and  criminal  jurisdiction 
within  the  corporate  limits  and  for  a  dis- 
tance of  1^  miles  beyond;  whereas,  the 
general  law  [Va.  Code  1904,  §  1032]  provides 
that  the  jurisdiction  of  the  corporate  au- 
thorities of  each  town  or  city,  in  criminal 
matters  and  for  imposing  and  collecting  a 
license  tax  on  all  shows,  performances,  and 
exhibitions,  shall  extend  1  mile  beyond  the 
corporate  limits  of  such  town  or  city,  and 
further  provides  [Va.  Code  1904,  §  1033a] 
that  the  civil  jurisdiction  of  mayors  of  towns 
shall  be  confined  to  the  corporate  limits  of 
the  town  and  their  criminal  jurisdiction  to 
such  limits  and  1  mile  beyond. 

The  sergeant  of  the  town  is  given  all  of  the 
powers  and  authority  of  a  constable  and 
conservator  of  the  peace  within  the  corpo- 
rate limits  and  for  a  distance  of  1^  miles 
beyond;  whereas,  as  already  pointed  out 
the  Jurisdiction  of  the  corporate  authorities 
of  a  town  is  limited  by  the  general  law  to 
1  mile  beyond  the  corporate  limits. 

Without  further  detail  it  may  be  said  that 
most  of  the  important  provisions  of  the  act 
incorporating  the  town  of  Madison  Heights 
are  either  in  conflict  with  the  existing  gen- 
eral law  or  without  any  general  law  to  sup- 
port them.  The  fact  however,  that  no  gen- 
eral law  on  the  subject  has  been  passed 
does  not  aflfect  the  question.  Section  lit 
is  self-executing,  so  far  as  it  prohibits  spe- 
cial legislation,  and  also  to  the  extent  that 
it  amends  the  charters  of  towns  and  cities, 
so  as  to  make  them  conform  to  the  provisions 
of  the  Constitution.  Hicks  v.  City  of  Bris- 
tol, 102  Va.  861,  47  S.  B.  1001. 

It  would  seem  from  clause  19  of  the  act 
that  the  draftsman  of  the  charter  Intend- 
ed to  confer  special  authority  and  power; 
it  being  there  provided  that  "in  addition  to 
the  special  powers  hereinbefore  especially 
delegated  to  the  town  council,  all  general 
powers  not  In  conflict  with  the  laws  of  this 
state  or  of  the  United  States,  necessary  for 
the  proper  government  of  said  town,  and 
which  are  by  law  allowed  to  municipal  cor- 
porations, are  hereby  likewise  delegated  and 
vested  in  the  said  town  council." 

If,  however,  the  Legislature  had  possessed 
the  power  to  pass  an  act  for  the  organization 
and  government  of  a  town,  conferring  special 
powers,  the  charter  in  the  case  at  bar  would 
still  be  inyalid,  because  it  exempts  the  persons 
residing  within  the  territorial  limits  of  the 
proposed  town  from  the  payment  of  certain 
taxes  to  ttie  county  of  Amherst  in  violation  of 
section  168,  art  18,  of  the  Constitution  [Va. 
Code  1904,  p.  odzll],  which  expressly  provides 


that  all  taxes  shall  be  nnifonn  upon  the  same 
class  of  subjects  within  the  territorial  limits 
of  the  authority  levying  the  tax,  and  shall  be 
levied  and  collected  under  general  law&  This 
eourt  has  held  that  a  town  is  a  part  of  the 
county  for  all  purposes  of  taxation,  and  that 
the  Legislature  has  no  power,  by  reason  of  the 
constitutional  inhibition  mentioned,  to  exempt 
the  taxable  persons  and  property  in  a  town 
situated  within  the  limits  of  a  county  and 
forming  a  part  thereof  from  county  levies; 
that  a  part  of  a  county  cannot  be  made  to 
bear  all  the  burden  of  taxation  for  county 
purposes;  and  that  the  uniformity  required 
extends,  not  only  to  the  rate  and  mode  of 
assessment  but  also  to  the  territory  to  be 
assessed,  and  when  a  tax  is  levied  by  a  county 
It  must  be  uniform  throughout  the  county. 
Day  V.  Roberts,  101  Va.  248,  43  S.  E.  362. 

In  the  case  cited  the  court  was  construing  a 
similar  provision  in  the  Constitution  of  1869. 
The  provision  in  the  present  Constitution  Is 
possibly  more  explicit  in  providing  that  taxa- 
tion shall  be  uniform  within  the  territorial 
limits  Of  the  authority  levying  the  tax  than 
that  construed  in  Day  v.  Roberts.  This  being 
so,  the  county  of  Amherst  can  and  must  levy 
the  same  taxes  upon  the  people  and  property 
of  Madison  Heights  as  upon  the  rest  of  the 
county.  The  provision  of  the  charter  ez« 
empting  the  people  of  that  town  from  the 
taxes  mentioned  is  therefore  wholly  nugatory. 

This  provision  for  exemption  from  taxes 
cannot  be  t^eld  invalid  and  the  residue  of  the 
act  be  permitted  to  stand,  unaffected  by  the 
illegal  section,  as  was  done  in  the  case  of 
Cahoon  v.  Iron  Gate,  supra,  because  to  escape 
the  payment  of  such  taxes  was  one  of  the 
chief  inducements  held  out  by  the  charter  to 
get  the  taxpayers  of  the  proposed  town  to 
vote  for  the  charter  when  it  was  submitted  to 
them  for  'their  approval  or  rejection,  and  we 
cannot  say  that  the  people  would  huve  voted 
for  the  charter  if  that  provision  had  been 
omitted.  In  such  a  case  the  whole  charter 
must  be  held  invalid.  Robertson  v.  Preston, 
97  Va.  296,  301,  33  S.  B.  6ia 

It  is  not  necessary  to  consider  other  fea- 
tures in  which  it  is  contended  that  the  act  of 
March  14,  1904,  is  invalid.  *  It  being  uncon- 
stitutional in  the  particulars  pointed  out  the 
appellees  had  no  power  or  authority  to  levy  or 
collect  the  tax  complained  of.  The  act  being 
unconstitutional,  it  is  not  a  law.  It  confers 
no  rights.  It  imposes  no  duties.  It  affords 
no  protection.  It  creates  no  office.  It  is.  In 
legal  contemplation,  as  Inoperative  as  though 
it  had  never  been  passed.  Norton  v.  Shelby 
County,  118  U.  S.  425,  6  Sup.  Ct  1121,  30  K 
Ed.  178. 

The  authorities  relied  on  by  the  appellees 
(see  Agner's  Case,  108  Va.  811,  48  S.  E.  493) 
in  support, of  their  argument  that  the  courts 
have  no  power  to  dissolve  a  municipal  char- 
ter, and  that  municipalities  exist  only  by 
legislative  sanction,  and  cannot  be  dissolved 
or  cease  to  exist  except  pursuant  to  legisla- 
tive provision,  have  no  application  to  a 
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like  this.  There  Is  no  nndertaktng  to  dlssolye 
the  charter  of  Madison  Heights,  and  no  snch 
decree  is  asked  for.  It  is  a  proceeding,  sanc- 
tioned by  a  long  line  of  Virginia  decisions, 
asking  for  relief  from  an  nnconstitational, 
and  therefore  illegal,  tax.  We  are  only  hold- 
ing that  the  act  attempting  to  incorporate 
the  town  of  Madison  Heights  and  providing 
for  its  organization  and  government  is  in- 
valid, because  not  passed  in  conformity  with 
the  Constltntlon  of  the  state.  In  other 
words,  we  determine  that  the  act,  which  it  is 
claimed  creates  the  town  and  gives  Its  conn- 
cU  the  power  to  levy  the  tax  complained  of,  is 
a  nullity,  becanse  in  violation  of  the  Constlto- 
tion.  If  It  had  ever  been  a  valid  act,  then 
the  court  could  not  annul  it  or  declare  it  for- 
feited. That  would  be  a  legislative  power. 
But  whether  or  not  there  is  a  valid  act  or 
charter  authorizing  the  tax  complained  of  is  a 
Judicial  question,  and  the  court  not  only  has 
the  right,  but  is  bound,  to  pass  upon  such  a 
question  whenever  it  is  properly  presented. 

For  these  reasons  the  decree  appealed  from 
must  be  reversed,  and  this  court  will  enter 
here  such  decree  as  the  lower  court  ought  to 
have  entered,  declaring  the  tax  complained  of 
invalid  and  perpetually  enjoining  the  ap- 
pellees from  all  further  attempt  to  collect  the 
same. 
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liBDFORD  V.   BMBRSON. 

(Supreme  Court  of  North  Oaroliiuu    Dec  16, 
1905.) 

1.  Joint  Advbhtubes— Dissolution— Aonow 

BETWEEN   PABTNEBS. 

Where  a  partnership  was  formed  to  engage 
in  a  single  venture  or  purchase,  which  had  been 
closed,  and  nothing  remained  but  to  pay  over 
the  claimant's  share  of  the  proceeds,  tne  claim- 
ant was  entitled  to  maintain  an  action  at  law 
against  his  partner  for  the  amount  due. 

[Ed.  Note.  For  cases  In  point,  see  voL  29, 
Cent.  Dig.  Joint  Adventures,  i  7.] 

2.  Abbest— Civil  Action—Fbaud. 

Where,  in  an  action  by  a  partner  in  a  Joint 
adventure  to  recover  the  amount  due  from  bis 
copartner,  plaintiff  alleged  and  proved  intention- 
al fraud  on  the  part  of  defendant  throughout  the 
entire  transaction,  and  the  trial  Judge  found 
that  defendant  was  guilty  of  fraud  as  alleged, 
plaintiff  was  entitled  to  a  continuance  of  an 
order  of  arrest  granted  under  Code,  §  291, 
subsec.  4,  providing  thatj  when  a  defendant  Has 
been  suilty  of  fraud  in  incurring  the  obligation 
for  which  the  action  is  brought,  an  order  of  ar- 
rest may  be  issued. 

Appeal  from  Superior  Court,'  Cherokee 
County;  Neal,  Judge. 

Action  by  John  P.  Licdford  against  A.  S. 
Emerson.  From  an  order  discharging  an  or- 
der of  arrest  in  a  civil  action,  plaintiff  ap- 
peals.   Reversed. 

See  51  S.  E.  42. 

The  principal  action  was  instituted  in 
July,  1903,  to  recover  plaintiff's  share  aris- 
ing from  a  sale  of  certain  options  on  land 
situated  in  north  Georgia,  same  having  been 
procured  by  plaintiff  in  the  years  1900,  1901, 
52  S.E.— 41 


etc,  and  sold  hy  defendant  In  April,  1908, 
at  a  price  of  $10,000.  The  allegation  and 
testimony  of  plaintiff  tended  to  show  that 
plaintiff  procured  a  large  number  of  options 
on  land  in  north  Georgia,  and  took  same  in 
the  name  of  defendant,  under  an  agreement 
that  defendant  was  to  advance  the  incidental 
expenses,  sell  said  options,  and  divide  the 
profits  equally  with  the  plaintiff;  that  de- 
fendant, having  sold  said  options  at  the  price 
of  $10,000,  fraudulently  concealed  the  facts 
from  plaintiff  and  paid  plaintiff  $250  which 
plaintiff  took  under  false  and  fraudulent  as- 
surances as  to  the  disposition  of  the  options, 
giving  defendant  his  receipt  in  full,  and  de- 
fendant had  failed  to  make  any  other  or 
further  payments  to  plaintiff  by  reason  of 
said  deal,  etc.  As  ancillary  to  the  principal 
action,  an  order  of  arrest  was  issued  in  the 
cause  on  affidavits  duly  made  on  February 
15,  1904,  and  defendant  was  arrested  there- 
under and  held  to  balL  There  was  a  motion 
to  discharge  the  order  of  arrest,  heard  before 
Judge  Neal,  as  stated.  Motion  allowed,  au^ 
plaintiff  excepted  and  appealed. 

Axley  &  Axley,  E.  B.  Norvell,  and  Busbee 
&  Busbee,  for  appellant  Ben  Posey  and  Dil- 
lard  &  Bell,  for  appellee. 

HOKE,  J.  The  judge  below  on  the  hear- 
ing found  the  f actei  contained  in  the  plaintifTs 
affidavits  to  be  true,  and  held,  as  a  matter 
of  law,  that  on  these  facts  there  was  no 
right  shown  to  arrest  defendant  His  honor 
thereupon  discharged  the  order  of  arrest 
and  entered  Judgment  exonerating  the  bail 
from  any  and  all  liability  by  reason  of  his 
suretyship.  This,  as  we  understand,  was  on 
the  idea  that  the  facts  disclosed  a  case  of 
partnership,  and  in  such  case  there  was  no 
legal  right  in  one  partner  to  cause  the  ar- 
rest of  another.  It  is  a  well-recognized  prin- 
ciple that  during  the  continuance  of  a  part- 
nership, one  partner  cannot  sue  another  on 
any  special  transaction  which  may  be  made 
an  item  of  charge  or  discliarge  \n  a  genial 
partnership  account  This  has  sometimes 
been  put  on  the  ground  that  such  a  suit 
would  necessitate  that  the  party  complained 
of  should  be  both  plaintiff  and  defendant. 
But  I  apprehend  a  reason  of  more  moment 
is  that  as  to  such  a  transaction,  till  a  full 
accounting  is  had,  it  cannot  be  ascertained 
or  declared  what  portion  of  such  claims  be- 
long to  the  one  or  the  other;  and  so  it  is 
true  tliat  one  partner,  during  the  continuance 
of  the  partnership,  cannot  ordinarily  bring 
trover  or  trespass  against  the  other  by  rea- 
son of  acts  concerning  partnership  property, 
unless  the  same  be  destroyed  or  removed  en- 
tirely beyond  the  reach  or  control  of  the  com- 
plaining party,  for  one  has  no  more  right 
to  deal  with  the  property  than  the  other. 
Where,  however,  the  partnership  has  ter- 
minated, and,  all  the  debts  having  been  paid 
and  the  partnership  affairs  otherwise  ad 
Justed,  nothing  remains  to  be  done  but  to 
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pay  oyer  an  ajmoont  due  from  one  to  the 
other,  to  be  ascertained  by  a  reckoning  as 
to  one  special  item,  or  even  several  items, 
the  matter  presenting  no  complication  of  any 
kind,  as  in  Clarke  y.  Mills,  36  Kan.  393,  13 
Pac.  509;  or  where  the  partnership  was  for 
a  single  venture  or  special  purpose,  which 
has  been  closed,  and  nothing  remains  but 
to  pay  over  the  claimant's  share  of  the  pro- 
ceeds, as  in  Jacques  v.  Hulit,  16  N.  J.  Law, 
38 — ^in  either  case  an  action  would  lie  in 
favor  of  one  against  the  other.  Qeorge  on 
Partnership,  304;  Bales  on  Partnership,  866, 
866;  Clarke  v.  Mills,  and  Jacques  v.  Hulit 
supra;  Musier  v.  Trumpbour,  5  Wend.  274; 
Moran  v.  Le  Blanc,  6  La.  Ann.  113;  Wheeler 
V.  Arnold,  30  Mich.  304.  In  Clarke's  Case, 
supra.  Holt,  P.  J.,  for  the  court,  saJd: 
"There  were  no  debts  to  be  paid,  no  money  to 
be  collected,  no  property  to  be  disposed  of, 
and  under  the  facts  of  the  case  it  was  pure- 
ly a  pecuniary  demand,  involving  no  compli- 
cations that  could  not  properly  be  determined 
in  a  Justice's  oourt."  la  Wheeler  y.  Arnold* 
supra,  it  is  held:  "The  remedy  at  law  for 
contribution  between  two  partners  after  dis- 
solution is  admissible,  and,  when  there  have 
been  no  such  dealings  with  assets  and  no 
such  private  relations  with  the  firm  as  to 
make  a  settlement  difficult,  there  would  be 
no  occasion,  under  our  statutes  making  dis- 
covery obtainable  at  law  by  an  examination 
of  parties  as  witnesses^  for  an  accounting 
in  equity."  In  Jacques  v.  Hulit,  supra,  it 
is  held:  "A  mutual  covenant  to  divide  the 
proceeds  of  a  certain  crop,  if  it  be  a  part- 
nership, is  so  only  for  a  special  purpose  and 
terminates  as  soon  as  the  crop  is  sold;  and 
an  action  lies  by  one  of  the  parties  against 
the  other  for  any  balance  due  thereon  to 
the  plaintiff  from  the  defendant,  without  re- 
sorting to  the  action  of  account  render." 

This  being  the  correct  doctrine,  and  an 
action  at  law  maintainable,  the  facts  bring 
the  claim  within  the  provisions  of  our  stat- 
utes on  arrest  and  bail,  no  reason  occurs  to 
us  why  the  plaintiff  should  be  deprived  of 
this  ancillary  remedy.  The  statute  (Code, 
$  291,  subsec.  4)  provides  that  when  a  de- 
fendant has  been  guilty  of  fraud  In  contract- 
ing the  debt  or  incurring  the  obligation  for 
which  action  is  brought,  or  for  concealing 
or  disposing  of  property,  or  to  recover  dam- 
ages for  fraud  or  deceit,  an  order  for  arrest 
may  be  issued ;  and  it  has  been  held  in  Pow* 
ers  V.  Davenport,  101  N.  C.  286,  7  S.  E.  747, 
that  such  an  order  is  proper  when  there  has 
been  fraud  committed  after  contracting  the 
debt,  as  by  concealing  property  or  other  de- 
vices for  defeating  the  creditor.  Here  is 
allegation,  and  ample  evidence  to  sustain 
it,  charging  intentional  fraud  throughout  the 
entire  transaction  on  the  part  of  the  defend- 
ant, and  the  judge  below  has  found  that 
these  charges  are  true :  A  fraudulent  design 
in  having  the  options  drawn  in  the  name 
of  the  defendant;  a  fraudulent  effort  and 
purpose  in  concealing  the  sale  from  the  plain- 


tiff;  false  and  fraudulent  statements  In  pro- 
curing from  the  plaintiff  a  receipt  in  full, 
etc  We  must  not  be  understood  as  holding 
that  no  right  of  arrest  can  ever  exist  where 
the  partnership  has  terminated  and  the  af- 
fairs are  so  complicated  that,  in  order  to 
a  proper  settlement,  an  action  In  the  nature 
of  a  bill  in  equity  for  an  account  is  required. 
We  have  only  elaborated  the  position  that 
the  right  of  arrest  may  exist  when  an  action 
at  law  would  lie,  with  a  view  of  confining 
the  decision  to  the  points  required  by  the 
facts  of  the  case  before  us. 

The  court  is  referred  to  the  case  of  Soule 
V.  Hayward,  1  Cal.  345,  as  authority  support- 
ing the  defendant's  position ;  but  this  was  a 
case  construing  the  California  statutes  that 
a  partner  was- not  included  under  the  term 
*'agent"  in  their  statute  on  arrest,  and  the 
propositions  here  discussed  do  not  seem  to 
have  been  presented  or  considered  by  the 
court 

There  was  error  in  allowing  the  defend- 
ant's motion,  and  the  order  to  that  effect 
will  be  set  aside. 

Error. 


(118  N.  C.  ISO) 
GARTER  et  al.  v.  NORTH  CAROLINA 
R.  CO. 

(Supreme  Court  of  North  Carolina.    Feb.  Term, 
1905.) 

Appeal  from  Superior  Court,  Guilford 
County;  Peebles,  Judge. 

Action  by  P.  V.  Carter  and  others  against 
the  North  Carolina  Raihroad  C<HniMiny. 
Judgment  for  defendant,  and  plaintiflto  ap- 
peal.   Affirmed. 

J.  A.  Barringer  and  R.  C.  Strudwick,  for 
appellants.    King  &  Kimball,  for  appellee. 


PER  CURIAM.    Affirmed. 


(US  N.  (3.  «8) 
CARTER  et  aL  V.  NORTH  CAROLINA 
R  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  15, 
1905.) 

1.  Death— Actions  fob  Wbowoful  Death— 

iNSTBTJCfriONS. 

In  an  action  for  wrongful  death,  an  in- 
struction that  it  was  *^iece8sar7  for  the  admin- 
istrator to  show  by  affirmative  evidence  that  the 
net  earnings  of  toe  deceased  exceeded  his  ex- 
penditures, and  unless  he  has  done  that  It  is 
the  duty  of  the  jury  to  say  that  he  is  not  en- 
titled to  recover  anything/'  was  erroneous,  as 
confining  the  jury  to  the  consideration  of  the 
testimony  in  regard  to  the  net  earnings  of  de- 
ceased at  and  prior  to  his  death*  and  directing 
the  jury  to  deduct  from  the  gross  earnings 
which  the  deceased  would  have  made  his  ex- 
penditures. 

2.  Same— Damages— PBOspscTtvs  Pecuniabt 
Benefits. 

Under  Code,  §  1498,  providing  for  actions 
for  wrongful  death,  and  section  1409,  providing 
that  the  plaintiff  in  such  action  may  recover 
such  damages  as  are  a  fair  and  just  compenaa* 
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tion  for  th«  pecuniary  Injury  resalting  from 
such  death,  the  Jury,  in  determining  the  dam- 
ages, mnst  take  into  consideration  the  entire 
life,  character,  habits,  health,  and  capacity  of 
tiie  deceased,  regardless  of  whether  he  had  ac* 
cumulated  property  at  the  time  of  his  death. 
•  (Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Death.  §S  103-119.] 

3.  Same— Eabnings  and   Sxfknses   ov   De- 
ceased. 

Id  determining  the  amonnt  recoverable  for 
wrongful  death  under  Code,  H  1408,  1499,  after 
the  gross  income  or  earnings  which  the  deceased 
would  have  made  is  determined,  there  should  be 
deducted  therefrom  only  his  reasonably  neces- 
sary personal  expenses,  taking  into  considera- 
tion his  age,  manner  of  living,  and  business,  and 
not  the  total  expenditures  which  the  deceased 
might  have  made  for  family  and  other  expenses. 

4.  Sahb^Instrugtions— Pbovince   of  Jubt. 

It  is  not  for  the  court  to  instruct  the  Jury 
in  any  case,  when  death  by  wrongful  act  is 
shown  or  admitted,  that  upon  anv  state  of 
facts  it  is  their  duty  to  render  a  verdict  against 
plaintiff;  such  matter  being  necessarily  an  in- 
ference of  fact  from  all  the  evidence. 

Petition  for  rehearing.    Allowed. 
For  former  decision,  see  52  S*  D.  642. 

PER  CURIAM.  This  is  a  petition  to  re- 
hear this  cause  disposed  of  at  the  last  term, 
138  N.  C.  750,  52  S.  B.  642.  His  honor  said 
to  the  jury,  among  other  things:  *The  court 
charges  you  as  a  matter  of  law,  and  it  is 
so  plain  that  there  can  be  no  mistake  about 
it,  that  in  this  case,  whenerer  an  adult  has 
been  killed— uq  matter  whether  he  was  killed 
by  an  individual  (x  a  corporation,  it  is  all 
the  same— and  ills  administrator  brings  suit, 
It  is  necessary  for  the  administrator  to  show 
by  afDrmatlve  evidence  that  the  net  earnings 
of  the  deceased  exceeded  his  expenditures, 
and  unless  he  has  done  that  it  is  the  duty 
of  the  Jury  to  say  that  he  is  not  entitled 
to  recover  ansrthing.''  To  this  instruction  the 
plaintiff  excepted. 

There  was^  error  in  two  respects.  The  In- 
straction,  whether  so  intended  or  not,  con- 
fined the  Jury  to  the  consideration  of  testi- 
mony in  regard  to  the  net  earnings  of  the 
deceased  at  tlie  time  of  his  death  or  prior 
thereto,  or,  in  other  words,  whether  he  had 
accumulated  anything  at  the  time  of  his 
death.  By  a  proper  construction  of  the  stat- 
ute (Code,  »  1498, 1499)  the  inquiry  whether 
or  not  the  relatives  of  the  deceased  have 
suffered  any  pecuniary  loss  by  his  death 
is  not  limited  to  the  date  of  his  death.  It 
must  necessarily  extend  beyond  that  period. 
The  true  question  is,  did  the  relatives  real- 
ly suffer  any  loss  by  reason  of  the  fact  that 
the  deceased  failed  to  live  out  his  expectan- 
cy? In  determining  it  the  Jury  must  take 
into  consideration  the  entire  life,  character, 
habits,  health,  capacity,  etc.,  of  the  deceased, 
and«  from  the  result  of  such  consideration, 
estimate  as  near  as  may  be,  and  ascertain 
according  to  the  rule  laid  down  by  the  court, 
what  pecuniary  advantage  would  have  ac- 
crued to  his  relatives  if  he  had  lived  out  his 
expectancy,  as  the  Jury  may  find  it  to  be, 
using  the  mortuary  tables  prescribed  to  aid 


them.  This  question  Is  within  the  peculiar 
province  of  the  jury.  The  court  may  not 
take  it  from  them  and  decide  It  as  a  ques- 
tion of  law.  He  instructs  the  jury  in  re- 
gard to  the  rule  for  ascertaining  the  net 
income  during  the  entire  life  of  the  deceased, 
and  liow  to  ascertain  the  present  worth  of 
the  amount  fixed  by  the  jury  as  the  total 
accumulation  during  lUs  life,  and  their  ver- 
dict in  the  light  of  all  the  evidence  must 
be  fixed  by  them.  This  court  said,  in  Benton 
V.  Railroad,  122  N.  C.  1009,  80  S.  EL  833, 
after  stating  the  rule  as  laid  down  in 
Picftetf  s  Case,  117  N.  C.  688,  29  S.  B.  264, 
80  L.  R.  A.  257,  58  Am.  Bt  Rep.  611:  "In 
applying  this  rule^  *  ^  *  and  to  enable 
the  Jury  to  properly  estimate  the  reasonable 
expectatlctn  of  pecuniary  advantage  from  the 
continuance  of  the  life  of  the  deceased,  they 
should  consider  his  9ge,  habits,  industry, 
means,  business  qualifications,  skill,  and  rea- 
sonable expectation  of  life."  Watson  v.  Rail- 
road, 138  N.  O^  190,  ^  8.  B.  555.  This  court 
held,  in  Russell  v.  Steamboat  Co.,  126  N.  C. 
961,  86  S.  B.  191,  and  Davis  v.  Railroad, 
186  N.  C.  116,  48  S.  B.  591,  that  snbsUntial 
damage,  ascertained  in  the  manner  pointed 
out,  could  be  recovered  for  the  wrongful 
killing  of  an  infant  To  confine  the  Jury 
to  the  net  Income  prior  to  and  at  tlie  time 
of  the  death  would  exclude  any  recovery  in 
such  cases.  The  same  result  would  follow 
in  the  case  of  a  young  man  Just  entering 
upon  active  life,  as  well  as  many  others 
which  readily  occur  to  the  mind. 

The  charge  was  also  erroneous,  In  that  it 
directed  the  Jury  to  deduct  from  such  gross 
income  or  earnings,  as  they  might  find  the 
deceased  would  have  made,  his  "expendi- 
tures." The  true  rule  requires  the  Jury  to 
deduct  only  the  reasonably  necessary  per- 
sonal expenses  of  the  deceased,  taking  in- 
to consideraticm  his  age,  manner  of  living, 
business  calling,  or  profession,  etc  If  by 
"expenditures"  is  understood,  and  we  think 
the  Jury,  in  the  absence  of  any  explanation, 
may  have  well  so  understood  it,  the  amount 
spent  for  his  family  or  those  dependent  up- 
on him,  the  result  would  be  to  deprive  the 
families  of  a  very  large  majority  of  men 
from  recovering  damage  for  their  death. 
But  a  small  number  of  men  accumulate  es- 
tates. Their  Income  or  earning,  after  pay- 
ing their  actual  personal  expenses,  are  ex- 
pended In  the  support  and  education  of  their 
children.  Certainly  It  was  not  contemplated 
that  for  wrongfully  causing  the  death  of 
such  a  man  no  damage  could  be  recovered, 
although  his  death  deprived  his  family  of 
their  sole  support,  while  for  the  death  of 
one  without  any  family,  or  who  by  miserly 
Hying  and  hoarding  deprives  his  family  of 
support  and  education,  large  damages  should 
be  awarded.  It  candot,  with  any  show  of 
truth,  be  said  that  in  the  first  case  the  fami- 
ly sustain  no  pecuniary  loss  by  reason  of 
the  death  of  the  husband  and  father.  Such 
a  construction  of  the  statute  would  place  be- 
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yond  tbe  protection  of  law  nine-tenths  of 
the  people.  His  honor,  of  course,  did  not 
Intend  to  so  construe  the  law ;  hut  It  Is  the 
logical  result,  If  the  absence  of  accumula- 
tion by  the  deceased  or  the  lack  of  an  ex- 
cess of  earnings  over  all  expenditures  Is  to 
be  laid  down  as  the  rule  of  law.  It  is  not 
for  thd  court  to  Instruct  the  jury  In  any 
case,  when  death  by  the  wrongful  act,  neg- 
lect, or  default  of  the  defendant  is  shown 
or  admitted,  that  upon  any  state  of  facts  it 
is  their  duty  to  render  a  verdict  against  the 
plaintiff.  'The  reasonable  expectation  of 
pecuniary  advantage  from  the  continuance 
of  the  life  of  the  deceased'^  is  necessarily 
an  inference  of  fact  from  all  of  the  evi* 
dence,  and  can  only  be  drawn  by  the  Jury, 
subject,  of  course,  to  the  supervisory  power 
of  the  court  to  prevent  injustice  by  setting 
aside  the  verdict,  if  excessive. 

The  petition  must  be  allowed,  and  a  new 
trial  awarded. 

Petition  allowed. 


C7S  8.  C.  M) 
JOHNSON  V.  SEABOARD  AIB  LINE  BY. 

(Supreme  Court  of  South  Carolina.    Nov.  20, 
1905.) 

1.  Cabbiebs— Rate  Schedxtle  —  Failxjbb  to 
Po8T>— Action  fob  Penaltt. 

A  complaint  against  a  railroad  company  for 
failure  to  post  schedule  of  rates  under  Civ.  Code 
1902,  f§  2092,  2093,  providing  that  the  railroad 
commissioners  shall  make  reasonable  rates  of 
freight  and  passenger  tariffs,  and  that  the 
schedule  of  rates  shall  be  posted  bv  the  railroad 
companies  at  their  respective  stations,  must  al- 
lege that  each  and  every  act  required  of  the  rail- 
road commissioners  has  been  done,  in  order  to 
state  a  cause  of  action  for  failure  to  post  said 
schedules. 

2.  Same— NoTtCE  op  Schedxjle. 

Under  Civ.  Code  1902, 1  2093,  requiring  the 
railroad  commissioners  to  make  schedule  of 
rates  for  railroads  in  the  state,  and  requiring 
railroad  companies  to  post  the  same,  30  days 
is  a  reasonable  notice  by  a  railroad  commission 
of  schedule  of  rates  made. 

3.  Same— Defenses. 

In  an  action  for  a  penalty  for  failure  to 
post  rates  made  by  a  railroad  commission,  the 
railroad  company  cannot  interpose  as  a  defense 
that  the  commission  has  not  published  schedules 
of  rates  for  all  the  railroads  in  the  state ;  Civ. 
Code  1902,  §  2093,  providing  that  the  schedule 
shall  not  be  taken  as  evidence  until  schedules 
have  been  prepared  for  all  the  railroad  com- 
panies in  the  state,  only  applying  to  the  re- 
ception of  the  schedule  as  evidence. 

4.  Penalties— Pbocedube  —  Constitutional 
Law. 

The  word  "prosecutions,"  in  Const,  art.  5, 
§  31,  providing  that  all  writs  and  processes  shall 
run  and  all  prosecutions  shall  be  conducted  in 
the  name  of  the  state,  applies  to  indictments 
for  crime,  and  does  not  affect  suits  under  penal 
statutes,  which  may  be  brought  in  the  name 
of  any  person  in  the  manner  provided  by  the 
statute  creating  the  same. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  Townsend,  Judge. 

Action  by  Estes  C.  Johnson  against  the  Sea- 
board Air  Line  Railway.    From  an  order  sus- 


taining a  donnrrer,  plalntUT  appeals.    Af- 
firmed. 

Wolfe  &  B^ry,  for  appellant  Lyles  &  Mc- 
Mahan,  for  respondent. 

JONES,  J.  The  plaintiff  appeals  from  an 
order  of  Judge  Townsend  sustaining  a  de- 
murrer to  the  complaint,  which,  after  al- 
leging that  defendant  is  a  corporation,  is  as 
follows:  ''(2)  That  sections  2092  and  2093 
of  the  Civil  Code  of  South  Carolina  (1902) 
provide  that  the  railroad  commissioners  of 
said  state  shall  fix  a  schedule  of  reasonable 
freight  and  passenger  rates  for  each  railroad 
corporation  doing  business  in  this  state.  (3) 
That  the  defendant  Is  a  railroad  corporation 
doing  business  in  said  state,  and  that  North 
is  a  station  of  said  railroad  corporation  be- 
tween Columbia,  S.  C,  and  Denmark,  8.  C 
but  the  said  station  of  North  is  wholly  with- 
in the  state  of  South  Carolina.  (4)  That 
the  railroad  commissioners  of  said  state, 
more  than  a  year  prior  to  the  commenconent 
of  this  action,  fixed  a  schedule  of  freight 
and  passenger  rates  for  the  defendant  cor- 
poration. (5)  That  section  2093  of  the  Civil 
Code  of  South  Carolina  (1002)  provides  that 
any  railroad  corporation  failing  to  post  at 
any  of  Its  stations  a  copy  of  the  scfaednles 
aforesaid  shall  incur  and  suffer  a  penalty  of 
$100  for  each  and  every  day  during  which 
time  such  corporation  shall  fail  to  post  snch 
schedule,  and  that  such  penalty  may  be  sued 
for  by  any  citizen  of  the  said  state,  and  the 
recovery  shall  be  equally  divided  between  the 
cltlsens  so  suing  and  the  state  of  South  Caro- ' 
lina.  (6)  That  the  defendant  failed  to  post 
such  schedules  at  the  station  of  North,  8. 
C,  from  January  1,  1903,  to  December  9» 
1908,  a  period  of  329  days,  and  that  thereby 
the  defendant  has  Incurred  and  is  liable  for  a 
penalty  aggregating  $32,900.  (7)  That  the 
plaintiff  is  a  citizen  of  said  sta^e,  and  sues 
for  the  said  penalty  of  $32,900,  according  to 
the  provisions  of  section  2093  of  the  CSivll 
Code  aforesaid.  "Wherefore  the  plaintiff 
demands  Judgment  for  $32,900  and  his  costs.'* 

The  fifth,  sixth,  and  seventh  grounds  of  de- 
murrer were  as  follows,  and  of  these  the 
circuit  court  sustained  the  fifth  and  seventh, 
with  leave  to  amend,  and  failed  to  mention 
the  sixth.  "(5)  Because  said  complaint  does 
not  allege  that  the  Railroad  commissioners  of 
the  state  of  South  Carolina  had  prepared  and 
published  such  schedule  for  doing  business 
in  this  state,  or  a  schedule  of  Just  and  reason- 
able rates  and  charges  for  the  transportation 
of  passengers  and  freight  and  cars  on  said 
railroad.  (6)  Because  said  complaint  does 
not  allege  that  said  schedule  has  been  pub- 
lished according  to  law,  or  that  30  days* 
notice  thereof  had  been  served  upon  the  de- 
fendant company.  (7)  Because  said  com- 
plaint does  not  allege  that  the  railroad  com- 
missioners of  the  state  of  South  Carolina 
had  prepared  and  published  such  schedules 
for  all  the  railroad  companies  organized  un- 
der the  laws  of  the  state  of  South  Carolina, 
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or  the  time  of  the  publication  of  racb  sdied- 
ule." 

1.  We  think  the  drcnit  court  was  correct 
In  sustaining  the  fifth  ground  of  demurrer. 
Section  2092,  Code  1902,  provides,  among 
other  things,  that  "the  commissioners  elect- 
ed as  hereinbefore  provided  shall,  as  provided 
in  the  next  section  of  this  chapter,  make 
reasonable  and  Just  rates  of  freight  and  pas- 
senger tariffs,  to  be  observed  by  all  railroad 
companies  doing  business  in  this  state  on  the 
railroads  therein,"  etc  Section  2093  is  as 
follows:  "The  said  railroad  commissioners 
are  hereby  authorized  and  required  to  make 
for  each  of  the  railroad  corporations  doing 
business  in  this  state,  as  soon  as  practicable, 
a  schedule  of  just  and  reasonable  rates  of 
charges  for  transportation  of  passengers  and 
freight  and  cars  on  each  of  said  railroads, 
and  said  schedule  shall,  in  suits  brought 
against  any  such  railroad  corporation  where- 
in is  involved  the  charges  of  any  such  rail- 
road corporation  for  the  transportation  of 
any  passenger  or  freight  or  cars,  or  unjust 
discrimination  in  relation  thereto,  be  deemed 
and  taken  in  all  the  courts  of  this  state  as 
Buffldent  evidence  that  the  rates  therein  fix- 
ed are  Just  and  reasonable  rates  of  charges 
for  the  transportation  of  passengers  and 
freight  and  cars  upon  the  railroads,  and  said 
commissioners  shall  from  time  to  time,  and 
as  often  as  circumstances  may  require, 
change  and  revise  said  schedule.  When  any 
schedule  shall  have  been  made  or  revised 
it  shall  be  the  duty  of  all  such  raihroad  com- 
panies to  post  at  all  their  respective  stations 
a  copy  of  said  schedule  for  the  protection 
of  the  people:  Provided,  that  the  schedule 
thus  prepared  shall  not  be  taken  as  evi- 
dence as  herein  provided  until  schedules 
have  been  prepared  and  published  for  all 
the  railroad  companies  now  organized  under 
the  laws  of  this  state,  or  that  may  be  organ- 
ized at  the  time  of  said  publication.  All  such 
schedules  purporting  to  be  printed  and  pub- 
lished as  aforesaid  shall  be  received  and 
held  in  all  such  suits  as  prima  facie  the 
schedule  of  said  commissioners  without  fur- 
ther proof  than  the  production  of  the  sched- 
ule desired  to  be  used  as  evidence,  with  a 
certificate  of  the  railroad  commission  that 
the  same  is  a  true  copy  of  the  schedule  pre- 
pared by  them  for  the  railroad  company  or 
corporation  therein  named,  and  that  the 
same  has  been  duly  published  as  required 
by  law:  Provided,  that  thirty  days*  notice 
of  any  change  or  revision  of  the  schedule 
of  rates  shall  first  be  given  to  the  railroad 
company  to  be  affected  thereby  before  the 
same  shall  go  into  effect  Any  railroad  com- 
pany which  shall  fail  to  post  at  any  of  its 
stations  a  copy  of  the  schedule  of  rates  as 
provided  in  this  section,  shall  be  liable  to 
a  penalty  of  $100  for  each  and  every  day  in 
which  it  shall  fail  to  post  such  schedule,  to 
be  recovered  by  any  citizen  who  will  sue 
therefor,  one-half  of  such  penalty  to  go  to 


the  state,  the  other  half  to  the  dtizen  su- 
ing for  the  same."  Ttiis,  being  a  penal  stat- 
ute, must  be  strictly  construed.  Holman 
V.  Frost  &  Co.,  26  S.  C.  294,  2  S.  B.  16.  Un- 
der this  statute  it  is  the  duty  of  the  railroad 
commissionsrs  "to  make  for  each  of  the 
railroad  corporations  doing  business  in  this 
state  a  schedule  of  Just  and  reasonable  rates 
and  charges  for  transportation  of  passengers 
and  freight  and  cars  on  each  of  said  rail- 
roads.*' The  complaint  alleges  that  the  rail- 
road commissioners  "fixed  a  schedule  of 
freight  and  passenger  rates  for  the  defendant 
corporation."  Probably  to  **fix"  a  schedule 
is,  for  the  purpose  of  a  demurrer,  substan- 
tially the  same  as  to  "make"  a  schedule,  and 
therefore  we  lay  no  stress  on  the  failure  in 
that  particular  to  use  the  language  of  the 
statute.  But  the  statute  required  that  a 
Just  and  reasonable  schedule  shall  be  made, 
and  the  complaint  fails  to  allege  that  such 
a  schedule  was  made,  nor  does  it  state  facts 
from  which  the  court  might  or  must  infer 
that  the  schedule  made  was  Just  and  rea- 
sonable. Furthermore,  the  schedule  requir- 
ed by  the  statute  to  be  made  was  not  only  of 
charges  for  transportation  of  passengers 
and  freight  but  also  of  transportation  of 
cars,  and  it  is  not  alleged  that  any  such 
schedule  was  made  by  the  railroad  com- 
missioners. In  addition  to  this,  we  may  add 
that  the  making  of  such  a  schedule  for  a 
railroad  company  necessarily  must  indude 
a  delivery  of  such  schedule  or  a  copy  thereof 
to  the  railroad  company  to  be  affected  there- 
by, or  such  promulgation  of  the  schedule 
as  will  give  the  raihroad  company  reasonable 
notice  of  the  same.  These  things  being 
done  by  the  railroad  commissioners,  the  stat- 
ute provides  that  the  railroad  company 
shall  post  at  all  its  stations  a  copy  of  such 
schedule  for  the  protection  of  the  people, 
and  further  provides  a  penalty  for  failure 
to  do  so.  In  an  action  to  recover  a  penalty 
under  a  statute,  it  is  essential  to  allege  all 
the  facts  necessary  to  show  a  case  falling 
within  the  terms  of  the  statute.  16  Bncy. 
PI.  &  Pr.  275,  and  cases  cited. 

2.  The  circuit  court  having  omitted  to  pass 
upon  the  sixth  ground  of  demurrer,  It  is 
unnecessary  and  perhaps  improper  that  we 
express  an  opinion  upon  the  same.  The 
statute  does  not  expressly  provide  what  no- 
tice the  railroad  commissioners  shall  give 
the  railroad  company  in  cases  of  the  original 
making  of  the  schedule,  although  it  does 
require  30  days*  notice  in  case  of  a  change 
or  revision  of  the  schedule,  and  in  section 
2092,  SO  days'  notice  is  required  before  ap- 
plying a  joint  rate  as  therein  provided  for. 
If  the  provision  as  to  the  notice  of  a  change 
or  revision  of  the  schedule  does  not  expressly 
apply  to  the  making  of  a  schedule,  it  is 
essential  that  some  reasonable  notice  thereof 
be  given,  and  in  the  light  of  the  statute 
it  would  seem  that  the  court  should  hold 
that  30  days  is  such  reasonable  notice. 
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3.  We  do  not  think  the  seventh  ground 
of  demurrer  Is  well  taken.  The  penalty  at- 
taches to  any  railroad  company  whenever 
it  fails,  after  due  notice,  to  post  the  schedule 
made  for  it  hy  the  railroad  commissioners 
in  accordance  with  the  statute.  The  pro- 
vision that  the  schedule  thus  prepared  shall 
not  be  taken  as  evidence  as  herein  provided 
until  schedules  have  been  prepared  and  pub- 
lished as  aforesaid  for  all  the  railroad  com- 
panies now  organized  under  the  laws  of  the 
state  or  that  may  be  organized  at  the  time 
of  publication,  etc.,  relates  to  such  schedules 
as  evidence  in  suits  brought  against  any 
such  railroad  corporation  wherein  is  involved 
the  charges  of  any  such  raijroad  corporation 
for  the  transportation  of  any  passenger,  or 
freight  or  cars,  or  unjust  discrimination  in 
relation  thereto. 

■  4.  The  fifth  ground  of  demurrer,  which  was 
sustained  by  the  circuit  court,  alleges  that 
section  2093,  supra,  is  In  violation  of  section 
31,  art.  4,  of  the  state  Constitution,  which 
prescribes  that  '*A11  writs  and  processes  shall 
run,  and  all  prosecutions  shall  be  conducted 
in  the  name  of  the  state  of  South  Carolina, 
♦  ♦  ♦  "  in  that  it  authorizes  an  action 
to  be  brought  for  the  prescribed  penaltie^s 
in  the  name  of  a  citizen  of  the  state.  We 
think  the  circuit  court  erred  in  sustaining 
this  ground  of  demurrer.  The  word  "prose- 
cutions" in  the  provision  cited  has  reference 
to  strictly  criminal  prosecutions  or  Indict- 
ments for  crimes.  Such  was  the  construc- 
tion put  upon  similar  language  in  the  Con- 
stitution of  1795.  Ward  v.  Tyler,  1  Nott  & 
McC.  22,  and  that  is  the  ordinary  meaning 
of  the  term  in  such  connection.  A  penal 
action  is  a  civil  action,  and  must  be  brought 
as  directed  in  the  statute  creating  the  same, 
or  In  accordance  with  the  manner  prescribed 
in  the  Code  of  Civil  Procedure.  16  Ency. 
PI.  &  Pr.  232,  242. 

6.  The  second  ground  of  demurrer,  which 
was  sustained  by  the  circuit  court,  alleges 
that  section  2093  violates  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States,  In  depriving  defendant  corporation 
of  the  equal  protection  of  the  law  by  au- 
thorizing an  action  to  be  brought  for  the 
penalty  in  the  name  of  a  citizen  of  the 
state,  in  violation  of  section  81,  art  6,  of 
the  state  Constitution.  .We  have  held  that 
the  statute  does  not  violate  section  31,  art 
5,  of  the  state  Constitution,  and  it  is  un- 
necessary that  we  inquire  whether  the  stat- 
ute denies  the  equal  protection  of  the  laws 
in  any  other  particular  than  that  alleged 
In  the  ground  of  demurrer. 

The  judgment  of  the  circuit  court  is  af- 
firmed, in  so  far  as  it  sustains  the  demurrer, 
with  leave  to  amend  on  the  fifth  ground 
8pe(M6o<i  therein. 

POPE,  C.  J.,  did  not  participate  in  this 
opinion  because  of  illness. 
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(Supreme  Court  of  South  Carolina.    Nov.  7» 
1905.) 

1.  Vbnub— Charob— Bftbct  —  Pbocebdings 

nV  ObIOIR  AL  COX7BT. 

Where  a  notice  was  given  of  aa  application 
for  a  change  of  venue,  and  the  change  was 
granted,  a  stay  of  proceedings  in  the  original 
court  followed  as  a  necessary  result  without 
a  notice  of  motion  therefor. 

[Bd.  Note. — For  cases  in  point  see  vol:  48, 
Cent  Dig.  Venue,  §  13d.] 

2.  Saicb— Motion. 

A  motion  for  a  change  of  venue  because  the 
action  is  brought  in  the  wrong  county  may  be 
made  in  chamoers  on  four  days*  notice,  under 
Code  Civ.  Proc  H  147,  403. 
8.  OimoEBS— Action  Against— Venttb. 

Under  Code  Civ.  Proc  S  146,  providing  that 
an  action  against  a  public  officer  for  an  act  done 
in  performance  of  his  duties  must  be  tried  in 
the  county  where  the  cause  of  action  or  some 
part  thereof  arose,  the  fact  that  some  of  the 
officer's  codefendants  lived  in  a  county  other 
than  the  one  in  which  the  cause  of  action  arose 
does  not  give  the  right  to  sue  in  such  other 
county. 

Appeal  from  Common  Pleas  Circuit  Oonrt 
of  Dorchester  County;  Dantzler,  Judge. 

Action  by  Julian  Fisbburne  against  Har- 
riott K.  Minott  and  others.  'From  an  order 
for  a  change  of  venue  and  stay  of  proceed- 
ings, plaintiff  appeals.    Affirmed. 

Julian  Flshbume,  in  pro.  per.  Bnlst  ft 
Buist  for  respondent 

JONES,  J.  The  appeal  in  this  case  is 
from  an  order  of  Judge  Dantzler,  dated 
September  26,  1904,  granted  at  chambers, 
on  the  motion  and  aflSdavit  of  defendant  G. 
Herbert  Sass,  changing  the  place  of  trial 
from  Dorchester  county,  where  the  action 
was  commenced,  to  Charleston  county,  pro- 
viding for  the  transfer  of  all  the  papers 
filed  in  Dorchester  county,  and  staying  all 
other  proceedings  of  the  court  for  Dorchester 
county. 

1.  The  appellant  In  his  first  exception  con- 
tends that  the  order  was  erroneous,  because 
no  notice  of  a  motion  to  stay  proceedtnga 
was  given.  This  is  without  merit  as  notice 
was  given  to  change  the  place  of  trial,  and, 
that  being  granted,  a  stay  of  proceedings  in 
Dorchester  county  followed  as  a  necessary 
result 

2.  In  his  second  exception  appellant  con- 
tends that  the  afildavlt  upon  which  the  order 
was  based  does  not  show  that  a  fair  and 
impartial  trial  cannot  he  held  in  Dorchester 
county.  That  is  true,  but  the  notice  was  not 
based  upon  that  ground,  and  no  suggestion 
of  that  ground  was  made  anywhere. 

The  third  exception  alleges  that  the  notice 
of  the  motion  was  insufllcient  and  that  It 
should  have  been  given  10  days  to  be  heard 
before  a  Judge  sitting  in  regular  term,  not 
at  chambers.  This  exception  is,  no  doubt 
based  upon  section  2735  of  the  Civil  Code  of 
1902,  which  requires  10  days'  notice  of  a  motion 
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to  change  the  venne  on  the  ground  that  a 
fair  and  impartial  trial  cannot  he  had  In  the 
connty  where  the  action  was  commenced,  and 
that  the  application  must  be  made  to  the 
judge  sitting  In  regular  teruL  But  the  mo- 
tion In  this  case,  as  already  said,  was  not 
made  on  that  ground,  and  is  not  governed 
by  section  2785,  OItII  CJode,  but  by  section 
147,  Ck)de  GlT.  Proc.  19Q2,  and  by  section 
403  of  said  Code.  Section  147  provides  that 
the  court  may  change  the  place  of  trial  In 
the  following  cases:  "(X)  When  the  county 
designated  for  that  purpose  in  the  complaint 
is  not  the  proper  county.  (2)  When  there  is 
reason  to  believe  that  an  impartial  trial  can- 
not be  bad  therein.  (3)  When  the  conven- 
ience of  witnesses  and  the  ends  of  Justice 
would  be  promoted  by  the  change."  Section 
403  provides  that,  when  a  notice  of  a  motion 
is  necessary,  it  must  be  served  four  days  be- 
fore the  time  appointed  for  the  bearing.  As 
the  motion  was  not  made  on  the  ground 
stated  in  subdivision  2  above,  no  occasion 
arises  in  this  case  to  notice  the  seeming 
conflict  between  section  147  of  the  Code  of 
Procedure  and  section  2735  of  the  Civil  Code. 
The  notice  of  motion  herein,  having  been 
served  on  September  17,  1904,  for  tlie  hear- 
ing thereof  on  September  23, 1904,  was  suffi- 
cient Willoughby  v.  Railroad  Co.,  46  S.  C.  320, 
24  S.  E.  308;  McFall  v.  Barnwell,  54  S.  C.  370, 
32  S.  E.  417.  That  such  an  order  may  be 
granted  by  a  judge  at  chambers  is  shown  in 
the  case  of  Utsey  v.  Baihroad  Co.,  38  S.  a 
399,  17  8.  E.  141. 

3.  The  motion  was  made  upon  the  com- 
plaint in  this  case,  as  well  as  the  affidavit 
of  G.  Herbert  Sass.  The  complaint  in  the 
tenth,  eleventh,  and  twelfth  paragraphs  there- 
of attempts  to  state  a « cause  of  action  for 
damages  against  G.  Herbert  Sass,  master  of 
Charleston  county,  and  H.-  A.  M.  Smith, 
Julian  Mitchel,  James  Simons,  and  the  Fidel- 
ity &  Deposit  Company  of  Maryland,  as 
sureties  on  his  official  bond,  for  his  conduct 
as  such  in  the  cases  of  Harriott  K.  Minott 
V.  Julian  Fishburne  and  Mary  B.  Lowndes 
V.  Julian  Fishbume,  and  that  the  cause  of 
action  arose  in  Charleston  county.  The  affi- 
davit shows  that  tie  individual  sureties  on 
the  master's  bond  all  live  in  Charleston 
county,  and  that  the  defendant  corporation 
has  its  designated  place  at  Charleston,  S.  C, 
and  that  its  agent  resides  thera  The  ''case" 
does  not  show  expressly  that  Judge  Dantzler 
based  his  order  on  the  ground  that  the  coun- 
ty designated  for  trial  in  the  complaint  Is 
not  the  proper  county,  but  that  no  doubt  in- 
fluenced his  action.  Section  145  of  the  Code 
of  Civil  Procedure  1902  provides  that  an 
action  against  a  public  officer,  for  an  act 
done  by  him  in  virtue  of  his  office,  must 
be  tried  in  the  county  where  the  cause  of 
action  or  some  part  thereof  arose,  subject 
to  the  power  of  the  court  to  change  tBe  place 
of  trial.  This  provision  of  the  Code  is  Im- 
perative as  has  been  several  times  decided  by 
this  court,  and  fully  justified  the  action  of 


Judge  Dantzler.  The  fact  that  defendants  Har- 
riott K.  Minott  and  Haiy  B.  Lowndes  reside 
in  Dorchester  county  does  not  affectthls  ques- 
tion, as  section  146  of  the  Code  Is  expressly 
subject  to  the  imperative  provision  of  sec- 
tion 145.  In  so  far  as  t^e  action  is  against 
defendant  Sass  and  the  sureties  on  his  of- 
flcial  bond,  this  defendant  resides,  and  the 
cause  of  action  arose,  In  Charleston  county. 
The  Judge  may  have  also  been  influenced  by 
the  consideration  that  the  convenience  of 
witnesses  and  the  ends  of  Justice  would  be 
promoted  by  the  diange,  but  it  Is  unneces- 
sary to  seek  to  sustain  his  order  on  that 
ground. 

4.  The  fourth  exception  makes  the  point 
that  no  change  of  place  of  trial  can  be  order- 
ed before  issue  Joined.  The  motion  was 
made  In  this  case  before  answer.  In  the 
case  of  Willoughby  v.  Railroad  Co.,  46  S«  C. 
817,  822,  24  8.  E.  808,  this  language  was 
used:  "The  statute  flxes  no  time  at  which 
the  motion  to  change  the  place  of  trial  shall 
be  made.  It  only  provides  for  such  a  change 
when  certain  facts  are  made  to  appear  to 
the  satisfaction  of  the  circuit  Judge."  This 
we  regard  as  a  correct  statement  Origi- 
nally section  147,  supra,  was  section  149,  and 
contained  these  words:  "If  the  county 
designated  for  that  purpose  in  the  complaint 
be  not  the  proper  county,  the  action  may 
notwithstanding  be  tried  therein,  unless  the 
defendant  before  the  time  for  answering 
expire,  demand,  In  writing,  that  tlie  trial 
be  had  in  the  proper  county,  and  the  place 
of  trial  be  thereupon  changed  by  consent  of 
parties,  or  by  order  of  the  court,  as  is  pro- 
vided in  this  section.**  Under  this  provision 
it  was  necessary  to  make  the  motion  before 
answering.  But  by  the  act  of  1879  (17  St.  at 
Large,  p.  14)  the  above-quoted  words  were 
stricken  out,  thereby  enabling  a  party  to 
make  such  a  motion  after  answering.  Still 
the  right  to  make  such  motion  before  an- 
swering is  not  denied  or  affected  by  any 
statute.  There  might  be  some  reason  for 
holding  that  when  such  motion  Is  made  upon 
the  ground  that  a  fair  and  impartial  trial 
cannot  be  had,  or  that  the  convenience  of 
witnesses  and  the  ends  of  Justice  would  be 
promoted  by  a  change  of  venue,  a  court 
would  be  Justified  in  declining  to  hear  such 
motion  until,  by  the  Joining  of  issue,  it 
should  appear  that  th^re  would  be  a  triaU 
and  some  cases  might  be  cited  from  other 
Jurisdictions  to  that  effect,  but  there  is  no 
reason  whatever,  in  the  absence  of  a  statute 
denying  the  right,  to  bold  that  such  a  mo- 
tion is  premature  before  answer,  when  the 
ground  of  the  motion  is  that  the  action  is  not 
brought  in  the  proper  county.  The  general 
rule  that  should  govern  in  all  cases  Is  that 
the  motion  should  be  made  without  unneces- 
sary delay,  and  before  doing  anything  that 
should  amount  to  a  waiver  of  the  right  4 
Ency.  PI.  &  Pr.  421.  See,  also,  McNair  v. 
Tucker,  24  S.  C.  107. 

The  remaining  exceptions,   in  so   far  as 
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tbey  raise  any  material  question,  are  con- 
trolled by  what  has  been  already  determined. 
The  exceptions  are  ovemiled  and  the  Judg- 
ment of  the  circuit  court  Is  affirmed. 

The  CHIEF  JUSTIOE  did  not  participate 
in  this  opinion  because  of  Illness. 


(72  s.  c.  wro 

nSHBURNE  T.  MINOTT. 

(Supreme  Court  of  South  Carolina.    Nor.  7» 
1905l> 

1.  Appeal—Dismissal  of  Action. 

The  Supreme  Court  on  appeal  wlU  not  en- 
tertain a  motion  presented  there  for  the  first 
time  to  dismiss  and  strike  from  the  files  of  the 
court  a  case  because  frivolous  and  vexatious. 

[Ed.  Note. — ^Por  cases  in  point,  see  voL  2» 
Cent.  Dig.  Appeal  and  Error,  §5  122^-1226.] 

2.  Pleading— ExTBNDiNQ  Time  to  Answeb. 

Under  Code  Civ.  Proc  §  405,  providing  that 
the  time  within  which  any  proceeding  in  an  ac- 
tion must  be  had  after  its  commencement  may 
be  enlarged,  on  an  affidavit  therefor,  to  be  served 
with  a  copy  of  the  order,  does  not  require  notice 
of  an  application  to  extend  time  to  answer  or 
demur  supported  by  affidavit  to  be  served  on  the 
adverse  party. 

3.  Same— Affidavit. 

Circuit  court  rule  19,  providing  that  no 
order  extending  the  time  to  answer  or  demur 
shall  be  granted  unless  the  party  applying  there- 
for shall  present  a  certificate  of  his  attorney 
that  from  the  statement  to  him  by  defendant  he 
believes  defendant  has  a  good  defense,  does 
not  apply  where  two  of  the  defendants  are  out 
of  the  United  States,  and  the  other  two  are  de- 
pendent on  them  for  information  necessary  for 
their  defense. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;  Dantzler,  Judge. 

Action  by  Julian  Flshbume  against  Har- 
riott K.  Mlnott,  Mary  E.  Lowndes,  H.  A.  M. 
Smith,  6.  H.  Sass,  master,  and  his  suretlea 
From  order  extending  time  of  defendants  to 
answer,  plaintiff  appeals.    Affirmed. 

Julian  Flshbume,  in  pro.  per.  Mitchel  & 
Smith,  for  respondent 

JONES,  J.  These  are  two  separate  ap- 
peals from  separate  orders  of  Judge  Dantz- 
ler granted  In  the  above-stated  case,  both 
dated  September  22,  1904,  one  granting  de- 
fendants Julian  Mitchel  and  Henry  A.  M. 
Smith  additional  time  In  which  to  answer  or 
demur  or  take  other  proceedings,  the  other 
granting  the  same  right  to  the  defendants 
Harriott  K.  Minott  and  Mary  E.  Lowndes. 
The  summons  and  complaint  were  personally, 
served  on  Harriott  K.  Mlnott  and  Mary  E. 
Lowndes  on  the  9th  day  of  September,  1901, 
and  copies  of  the  summons  and  complaint 
were  sent  by  mall  addressed  to  Julian  Mitch- 
el and  Henry  A.  M.  Smith  on  the  10th  day  of 
September,  1904.  On  September  22,  1904, 
Julian  Mitchel,  Jr.,  on  behalf  of  these  de- 
fendants, on  an  application  at  chambers, 
without  notice  to  the  plaintiff,  procured  the 
orders  In  question  enlarging  the  time  of  an- 
swering, etc.,  until  November  10,  1904,  on  his 
showing  by  affidavit  that  copies  of  the  sum- 


mons and  complaint  addressed  to  Henry  A. 
M.  Smith  and  Julian  Mitchel  were  received 
at  the  office  of  Mitchel  &  Smith  (of  which 
firm  he  was  a  member)  on  the  12th  day  of 
September,  1904,  and  that  the  defendants 
Henry  A.  M.  Smith  and  Julian  Mitchel  were 
at  that  time  without  the  United  States  of 
America,  In  the  kingdom  of  Great  Britain, 
and  were  not  expected  to  return  within  the 
United  States  until  October  25,  1904.  It 
further  appeared  by  affidavit  that  the  de- 
fendants Harriott  K.  Mlnott  and  Mary  BL 
Lowndes  were  aunts  of  Henry  A.  M.  Smith, 
and  that  he  had  entire  charge  and  control  of 
all  their  business  Interests,  and  had  been 
their  legal  adviser  and  attorney  for  the  past 
15  years,  and  that  said  defendants  were  Ig- 
norant of  all  the  matter  alleged  In  the  com- 
plaint, and  that  It  was  Impossible  for  them  to 
prepare  their  defense  without  consultation 
with  their  said  agent  and  attorney. 

1.  Before  proceeding  to  consider  appel- 
lant's exceptions,  we  will  notice  briefly  a  pre- 
liminary motion  submitted  by  respondents, 
that  this  court  dismiss  and  strike  the  above- 
entitled  cause  from  the  flies  of  the  Supreme 
and  circuit  courts,  on  the  ground  that  the 
same  is  frivolous  and  vexatious.  It  Is  con- 
tended that  this  court  has  the  Inherent  power 
to  grant  such  motion,  and  should  exercise  the 
power  In  this  case.  We  are  of  the  opinion 
that  such  a  motion  should  not  be  first  ad- 
dressed to  this  court.  Such  a  motion,  being 
based  upon  the  allegations  of  the  complaint, 
is  In  the  nature  of  a  demurrer  to  the  com- 
plaint If  the  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action.  It  Is  not 
frfvolous,  and,  If  It  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  the  de- 
fendant has  an  adequate  Code  remedy  by  de- 
murrer or  motion  to  dismiss  In  the  nature 
of  a  demurrer.  '  Sectioii  268  of  the  Code  pro- 
vides a  method  of  procedure  in  case  a  de- 
murrer, answer,  or  reply  be  frivolous,  but 
the  C6de  makes  no  express  provision  for 
summarily  disposing  of  a  complaint  that  Is 
frivolous.  Section  161  of  the  Code  of  Civil 
Procedure  of  1902  provides  that  "there  shall 
be  no  other  forms  of  pleading  In  civil  actions 
in  courts  of  record  in  this  state,  and  no  other 
rules  by  which  the  sufficiency  of  the  pleadings 
is  to  be  determined,  than  those  prescribed 
by  this  Code  of  Procedure."  It  may  be  that 
the  circuit  court,  independent  of  the  Code 
provisions,  has  the  Inherent  power  to  sum- 
marily dismiss  a  complaint  as  frivolous  and 
vexatious  and  an  abuse  of  the  process  of  the 
court  (a  power,  If  it  exists,  to  be  rarely  exer- 
cised and  only  In  a  very  clear  case),  but 
as  to  that  we  are  not  called  upon  to  express 
an  opinion.  It  is  sufficient  to  say  that  this 
court  as  an  appellate  tribunal  will  not  enter- 
tain such  a  motion  presented  here  for  the  first 
time.  This  court  has  held  that  a  demurrer 
to  a  complaint  for  insufficiency  cannot  be  In- 
terposed for  the  first  time  in  the  Supreme 
Court.  Green  v.  Green.  60  S.  C.  528,  27 
S.  E.  952,  62  Am.  St  Rep.  846.    The  reason 
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l8  quite  as  strong  for  declining  to  entertain 
this  motion,  which  Is  In  the  nature  of  a  de- 
murrer for  InsufQciency.  It  is  therefore  ad- 
Judged  that  the  motion  be  denied. 

2.  With  respect  to  the  orders  in  question* 
the  appellant  contends,  first,  that  they  are 
erroneous  because  no  notice  of  application 
therefor  was  given.  Section  195  of  the  Code 
of  Civil  Procedure  provides  that  the  court 
may,  "In  Its  discretion  and  upon  such  terms 
as  may  be  just,  allow  an  answer  or  reply 
to  be  made,  or  other  act  to  be  done,  after 
the  time  limited  by  this  Code  of  Procedure, 
or  by  an  order  enlarge  such  time,"  etc.  Sec- 
tion 405  of  the  Code  of  ClvU  Procedure  pro- 
vides: *The  time  within  which  any  proceed- 
ing In  an  action  must  be  had  after  its  com- 
mencement, except  the  time  within  which  an 
appeal  must  be  taken,  may  be  enlarged,  upon 
an  affidavit  showing  grounds  therefor,  by 
a  judge  of  the  circuit  court  The  affidavit, 
or  a  copy  thereof,  must  be  served  with  a  copy 
of  the  order,  or  the  order  may  be  disre- 
garded." These  sections  give  to  the  circuit 
court  discretionary  rower,  upon  an  affidavit 
showing  grounds  therefor,  to  enlarge  the  time 
for  serving  an  answer  or  demurrer  upon  an 
ex  parte,  application  without  notice.  The 
statute  does  not  require  notice  of  the  appli- 
cation as  a  condition  for  the  exercise  of  such 
power;  the  only  condition  Imposed  being  that 
there  should  be  an  affidavit  showing  grounds 
therefor.  The  provision  that  the  order  may 
be  disregarded,  unless  a  copy  of  such  affidavit 
be  served  with  a  copy  of  the  order,  implies 
that  the  adverse  party  need  not  have  notice 
before  the  granting  of  the  order.  Rule  57 
of  the  circuit  court  does  provide  that  "all 
questions  for  argument  and  all  motions  shall 
be  brought  before  the  court  on  a  notice,  or 
by  an  order  to  show  cause,"  etc.  If  this 
rule  of  court  be  construed  to  apply  to  a 
motion  of  this  kind,  the  effect  would  be 
to  Impose  a  condition  on  the  exercise  of  the 
power  to  enlarge  the  time  for  answering,  etc., 
which  the  statute  granting  the  power  does 
not  Impose.  In  the  case  of  Grollman  v,  Lip- 
sitz,  43  S.  O.  330,  21  S.  B.  272,  this  court 
held  that  rule  66  of  the  circuit  court, 
requiring  undertakings  In  attachment  to  be 
witnessed,  was  inoperative,  as  a  rule  of  court 
cannot  Impose  conditions  not  required  by  the 
statute.  Section  403  of  the  Code  implies  that 
there  are  motions  In  which  previous  notice 
Is  not  necessary  by  providing  for  four  days' 
notice  of  a  motion  when  notice  Is  necessary. 
See  Latimer  v.  Sullivan,  87  S.  C.  120,  15  S.  B. 
798.  The  orders  do  not  operate  to  the  prej- 
udice of  the  appellant,  and  do  not  fall 
within  that  class  of  motions  which  In  their 
nature  are  such  as,  if  granted,  would  affect 
the  right  of  the  adverse  party  and  ought, 
therefore,  to  be  noticed. 

3.  The  only  other  question  which  requires 
any  notice  Is  that  the  orders  conflict  with 
rule  19  of  the  circuit  court,  which  provides 
that  "no  order  extending  the  time  to  answer 


or  demur  to  a  complaint  shall  be  granted 
unless  *  the  party  applying  for  such  order 
shall  present  to  the  judge  to  whom  the  appli- 
cation shall  be  made  a  certificate  of  the 
attorney  or  counsel  retained  to  defend  the 
action,  that  from  the  statement  made  to  him 
by  the  defendant,  he  verily  believes  that  the 
defendant  has  a  good  and  substantial  defense 
upon  the  m^lts,"  etc  Under  the  circum- 
stances stated,  It  was  impossible  to  comply 
with  this  rule;  two  of  the  defendants  being 
out  of  the  United  States  and  the  other  two 
being  dependent  upon  one  of  the  absent  de- 
fendants for  information  necessary  for  their 
defense  In  this  case.  Speaking  generally 
with  reference  to  all  the  exceptions  made, 
they  do  not  show  that  the  judge  committed 
any  error  of  law,  or  in  any  wise  abused  his 
discretion  in  granting  the  orders  In  question. 
It  is  therefore  the  judgment  of  this  court  that 
the  exceptions  be  overruled,  and  the  said 
orders  enlarging  the  time  for  answering,  etc., 
be  aflOrmed. 

The  CHIEF  JUSTICE  did  not  participate  Id 
this  opinion  because  of  illnesa 

(114Q«.6B6) 
HOWELL  V.   STATE. 
(Supreme  Court  of  Georgia.    Jan.  18,  1906.) 

1.  Intoxicating  Liquobs— Illegal  Sals  — 

Indictment. 

An  indictment  for  the  unlawfal  sale  of  in- 
toxicating liquor,  contrary  to  the  local  option 
liquor  law,  need  not  allege  that  the  sale  waa  for 
a  valuably  consideration. 

[Ed.  Note. — For  cases  In  point,  see  vol.  29, 
Cent.  Dig.  Intoxicathig  Liquors,  S  236.] 

2b  Cbiminal  Law— Instbxjctions— Appeal. 

As  has  frequently  been  ruled,  the  failure  to 
charge  some  other  legal  proposition  applicable  to 
the  case  is  not  available  for  an  assignment  of 
error  on  a  charge  in  itself  correct. 

3.  Samk— Instbuctionb. 

It  was  not  error  for  the  judge  to  give 
in  charge  to  the  jury  sections  95C  and  98t  of 
the  Penal  Code  of  lo95,  relating  to  the  amount 
of  mental  conviction  required  to  warrant  a  ver- 
dict of  guilty. 

4.  Intoxicating  Liquobs  —  Illegal  Salb— 
Instbuctions. 

Nor  was  it  error  for  the  court  to  instruct 
the  jury  that  the  accused  was  charged  with  the 
violation  of  the  local  option  liquor  law,  and  to 
read  to  them  section  1548  of  the  Political  Code 
of  1895,  relating  to  that  law,  and  to  charge 
them  that  peach  brandy  is  an  alcoholic  liquor, 
which,  if  drunk  to  excess,  will  produce  intoxica- 
tion. 

[Ed.  Note. — For  cases  In  point,  see  voL  29, 
Cent.  Dig.  Intoxicating  Liquors,  §  330.] 

5.  Obucinal  Law— Instbuctions. 

A  correct  instruction  as  to  the  rules  for 
weighing  testimony  and  reconciling  conflicts 
therein  was  not  rendered  erroneous  by  a  failure 
to  charge,  in  the  same  connection,  the  law  as  to 
the  statement  of  the  accused. 

6.  Same— Instbuctions. 

The  assignment  of  error  upon  the  instruc- 
tions as  to  the  evidence  of  good  character  was 
not  meritorious. 

7.  Same. 

The  long  excerpt  from  the  charge,  set  out 
in  the  sixth  ground  of  the  amended  motion  for 
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a  new  trial,  wai  not  **yngn%t  uncertain,  and  con- 
fusing," nor  did  the  court  express  therein  an 
opinion  as  to  what  had  been  proved. 

8.  Criminal  Law  —  Irstkuctionb  —  Pbis- 
or^EB's  Statement. 

As  to  the  prisoner's  statement,  the  court 
read  to  the  jury  all  of  section  1010  of  the  Penal 
Code  of  1895,  except  the  last  sentence.  Such 
instruction  was  correct,  and  was  not  rendered 
erroneous  by  the  failure  of  the  court  to  tell  the 
jury,  in  the  same  connection,  that,  if  they  be- 
lieved the  statement  they  should  acquit  the  ac- 
cused, or  by  the  failure  to  instruct  them  that 
they  were  the  exclusive  Judges  of  the  statement 
and  authorized  to  give  the  accused  the  benefit 
of  any  part  of  it. 

9.  Same— Instructions  ab  to  Verdict. 

Where  the  charge  of  the  court  was  full, 
fair,  and  substantially  correct  on  all  the  issues 
in  the  case,  the  omission  to  instruct  the  jury  as 
to  the  form  of  their  verdict  in  the  event  they 
should  find  the  accused  not  guilty  was  not  cause 
for  a  new  trial,  when  there  was  also  an  omission 
to  instruct  them  as  to  the  form  of  their  verdict 
in  the  event  they  should  find  him  guilty. 

10.  Same— New  Trial. 

**An  improper  sentence  is  not  a  proper 
subject-matter  of  a  motion  for  a  new  trial.** 
Truitt  V.  State  (decided  January  12,  1906)  52 
&B.89Q. 

11.  iNTOXrCATINQ   LlQXTORS— ILLEGAL  SALE  — 

Evidence. 
The  evidence  amply  warranted  the  verdict, 
and  the  court  did  not  err  in  refusing  to  grant 
a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sparta;  P.  L. 
Little,  Judge. 

Bill  Howell  waa  convicted  of  violation  of 
«  liquor  law,  and  brings  error.    Affirmed. 

nines  &  Vinson,  for  plaintiff  in  error.  R. 
W.  Moore,  for  the  State. 

FISH,  C.  J.  An  indictment  against  Bill 
Howell  charged  that  on  a  designated  day,  in 
a  given  county,  he  "did  unlawfully  sell"  spir- 
ituous, malt,  alcoholic,  and  Intoxicating  liq- 
uors, other  than  domestic  wines,  to  named 
persons,  contrary  to  the  laws  of  the  state, 
etc  The  indictment  was  demurred  to  on  the 
ground  that  it  failed  to  charge  that  anything 
of  value  was  paid  for  the  liquor.  The  de- 
murrer was  overruled,  and  the  accused  ex- 
cepted pendente  lite.  On  the  trial  there  was 
a  verdict  of  guilty.  The  accused  moved  for 
a  new  trial,  which  was  refused,  and  the  case 
is  here  upon  exertions  to  the  overruling  of 
the  demurrer  and  the  motion  for  a  new  triaL 

1.  Section  451  of  the  Penal  Code  of  1895 
declares:  "Any  person  violating  any  provi- 
sion of  the  local  option  law  as  embraced  in 
sections  1541  to  1550,  inclusive,  of  the  Civil 
Code,  shall  be  guilty  of  a  misdemeanor.*'  Sec- 
tion 1548  of  the  Politica]  Code  of  1895  pro- 
vides: "If  a  majority  of  the  votes  cast  at 
any  election,  held  as  by  this  chapter  provid- 
ed, shall  be  against  the  sale,  it  shall  not  be 
lawful  for  any  person  within  the  limits  of 
such  county  to  sell  or  barter  for  valuable 
^consideration,  either  directly  or  indirectly,  or 
give  away  to  induce  trade  at  any  place  of 
business,  or  furnish  at  any  other  public 
places,  any  alcoholic  spirituous,  malt,  or 
intoxicating  liquors,  or  intoxicating  bitters. 


or  other  drinks  whlcb  If  dnmk  to  excess 
will  produce  intoxication."  While  the  stat- 
ute makes  it  penal  *to  sell  or  barter  for 
valuable  consideration*'  the  liquors  therein 
described,  we  are  clearly  of  opinion  that  the 
words  "for  valuable  consideration"  are  mere- 
ly surplusaga  The  manifest  purpose  of  the 
statute  is  to  make  unlawful  the  sale  or  bar- 
ter, either  directly  or  indirectly,  or  tlie  giv- 
ing away  to  Induce  trade  at  any  place  of  busi- 
ness, or  the  furnishing  at  any  other  public 
place,  in  a  prohibition  county,  of  the  liquors 
mentioned.  "To  sell  property  is,  In  the  strict 
signification  of  the  word  *aell,*  to  transfer  It 
from  one  to  auother  in  consideration  of  a 
price  paid  or  agreed  to  be  paid  in  current 
money.  And  the  word  'sold'  imports  a  con- 
sideration of  price."  25  Am.  &  Bug.  Bnc  L. 
284.  Bouvier's  Law  Diet  defines  a  "sale**  to 
be  "an  agreement  by  which  one  of  two  con- 
tracting parties  called  the  seller,  gives  a 
thing  and  passes  the  title  to  it  in  exchange 
for  a  certain  price  in  current  money,  to  the 
other  party,  who  is  called  the  buyer  or  pur- 
chaser, who,  on  his  part  agrees  to  pay  such 
price"— citing  2  Kent,  303;  Pothier,  Vente, 
note  1.  "A  sale,  in  the  ordinary  sense  of  the 
word.  Is  a  transfer  of  property  fbr  a  fixed 
price  in  money  or  its  equivalent."  Five  Per 
Cent  Cases,  110  U.  S.  4T1-478,  4  Sup.  Ot  210, 
28  L.  Ed.  198;  Northern  Pac  B.  Co.  t.  San- 
ders (C.  C.)  47  Fed.  e04r-eoe.  -Sale'*  is  a 
transmutation  of  property  or  a  right  from 
one  man  to  another  in  consideration  of  a  sum 
of  money,  as  opposed  to  barter,  exchange, 
and  gifts.  Bapal.  &  L.  Diet  "A  sale  in  its 
broadest  sense  comprehends  any  contract  for 
the  transfer  of  property  from  one  person  to 
another  for  a  valuable  consideration.  Cen- 
tury Dictionary;  Cain  ▼.  Ligon,  71  Ga.  694, 
51  Am.  Bep.  281.  It  is  often  used  In  a  more 
limited  sense  as  embracing  only  those  con- 
tracts which  are  founded  upon  a  money  con- 
sideration. In  an  act  prohibiting  the  sale 
of  iDtoxicating  liquors  the  word  'sale*  is  to 
be  construed  in  its  broad  sense,  and  there- 
fore includes  what  is  commonly  known  as 
barter  and  exchange.*'  James  v.  State,  124 
6a.  72,  62  a  E.  295.  As  there  must  be  a 
valuable  consideration  to  constitute  a  sale, 
the  words  "to  sell,"  in  section  1548  of  the 
Political  Code  of  1895,  considered  by  them- 
selves, necessarily  mean  to  transfer  the  liq- 
uor for  a  valuable  consideration.  It  follows 
that  the  demurrer  was  properly  overruled. 
2.  On  the  trial  the  court  instructed  the 
Jury  as  follows:  "I  charge  you  •  •  • 
that  you  are  authorized  to  consider  evidence 
as  to  the  good  character  of  the  defendant 
No  matter  how  conclusive,  the  other  testi- 
mony may  appear  to  be,  the  character  of  the 
accused  may  be  such  as  to  create  a  doubt  in 
the  minds  of  the  jury  and  to  lead  them  to 
'  believe,  in  view  of  the  improbability  that  a 
person  of  such  character  would  be  guilty  of 
the  ofTense  charged,  that  the  other  evidence 
Is  false,  or  tiie  witnesses  are  mistaken,  and 
you  are  authorized,  if  you  believe  that  the  de- 
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fendanf 8  character  haa  been  proven  to  be 
such  and  so  good  as  to  lead  your  minds  to  the 
belief  that  all  of  the  testimony  for  the  state 
Is  false,  or  such  as  to  make  you  have  a  rea- 
sonable doubt  of  guilt,  you  should  acquit  him, 
but  otherwise,  if  you  do  not  find  such  proof 
of  character  as  to  justify  this  course."  This 
charge  was  excepted  to  on  the  ground  that 
''It  too]£  away  from  the  consideration  of  the 
Jury  the  good  character  of  the  defendant, 
unl^s  the  jury  should  determine  that  the 
evidence  Is  false  or  the  witnesses  are  mis- 
taken ;  In  other  words,  ♦  ♦  <  that  before 
they  could  consider  the  good  character  of  the 
defendant  they  must  at  first  come  to  the  con- 
clusion that  the  evidence  for  the  state  la 
false  or  the  witnesses  are  mistaken,  but,  if 
they  come  to  the  conclusion  that  the  evidence 
was  false,  they  would  not  be  authorized  to 
consider  the  good  character  of  the  defend- 
ant" The  exception  was  not  well  taken. 
Seymour  v.  State,  102  Ga.  803,  80  S.  B.  268; 
Rice,  Evidence,  Crim.  fi  871. 

3-11.  The  other  assignments  of  error  are 
sufficiently  dealt  with  in  the  headnotes. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(124  Ga.  MS) 
HILL  V.  LOUISVILLB  &  N.  R.  OO.  et  aL 

(Supreme  Court  of  Georgia.    Nov.  18,  1906.) 

1.  Gabbiebs— Injxtbt   to    LiGKNSxiD— Moving 
Tbain— Nboliqenck. 

Where  it  was  the  custom  of  a  railway  com- 
pany, at  a  given  station  on  its  line  of  road,  to 
allow  persons  to  get  into  Its  cars  for  the  purpose 
of  assisting  passengers  boarding  the  same,  and 
also  customary  for  it  to  give  certain  signals  be-' 
fore  the  starting  of  the  train.  In  order  that  such 
persons  might  safely  alight,  the  company  was 
not  liable  for  the  death  of  one  who  boarded  Its 
train  for  such  purpose,  and  who,  in  attempting 
voluntarily  to  alight  from  the  train  after  it 
had  started  without  the  usual  sigi)als»  was  by 
a  sudden  jerk  of  the  train  thrown  under  it  and 
killed,  when  neither  the  conductor  nor  any  other 
employe  of  the  company  had  notice  of  the 
purpose  of  the  deceased  m  boarding  the  train, 
or  of  his  intention  or  attempt  to  luight  there- 
from. 

[Ed.  Note. — ^Tor  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  §  1242.] 

2.  Piaadino—Dbhxtbbeb— Cause  of  Action. 

It  Is  the  duty  of  the  trial  Judge  to  pass 
on  the  sufficiency  of  the  facts  alleged  in  a 
petition  to  show  a  cause  of  action  in  the  plain- 
tifTs  favor,  when  this  question  is  raised  by  de- 
murrer, although  the  case  be  one  wherein  the 
glaintiff  seelcs  to  recover  damages  alleged  to 
ave  been  sustained  in  consequence  of  the  negli- 
gence of  the  defendant 

[Ed.  Note. — For  cases  in  point,  see  voL  39, 
Cent.  Dig.  Pleadhig,  H  653^56.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  (;k>lumbla 
County ;  H.  C.  Hammond,  Judge. 

Action  by  Ida  Hill,  administrator,  against 
the  Louisville  &  Nashville  Railroad  Company 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

The  petition  of  Mrs.  A.  B.  Amaker  made 
the    following    allegations:     The    Georgia 


Bailroad  ft  Banking  Company  la  a  domestic 
corporation,  owning  a  line  of  railway  in 
Columbia  county,  Ga.,  which  ia  operated  by 
its  lessees,  the  Louisville  &  Nashville  Bail- 
way  Company  and  the  Atlantic  Coast  Line 
Bailroad  Company,  under  the  name  of  the 
Georgia  Railroad  Company.  Petitioner  was 
the  mother  of  W.  A;  Amaker,  an  unmarried 
son,  upon  whom  she  was  entirely  dependent 
for  support,  and  who  actually  contributed 
to  her  support  On  a  specified  day  he  went 
to  Harlem,  a  station  on  defendants'  road, 
in  Columbia  county  for  the  purpose  of  as- 
sisting his  sister-in-law  and  three  small 
children  in  boarding  defendant's  train  there 
as  iiassengers.  The  train  was  behind  sched- 
ule time,  and  as  it  approached  the  statloi) 
be,  his  Blater-in-law,  and  the  three  children 
ranged  themselvea  beside  the  track,  where 
passengers  usually  board  the  train,  and  as 
soon  as  the  train  stopped  they  proceeded 
with  all  due  haste  to  board  It  When  he, 
''with  all  due  haste  and  diligence,  had  gotten 
the  children  ancl  bundles  inside  the  door 
of  the  car,  and  a  seat  or  two  therefrom,  and 
before  either  the  mother  or  children  were 
seated,  and  before  he  could  deposit  the 
bundles,  said  train  of  cars  slowly  started  in 
motion,  whereupon  he  threw  the  bundles 
down  and  rushed  out  of  the  car,  by  the  door 
by  which  he  had  entered,  onto  the  platform 
and  down  the  steps,  attempting  with  due 
diligence  to  alight  therefrom;  [and]  while  in 
the  act  of  alighting  with  due  caution  a  sud- 
den lurch  or  jerk  of  the  train  threw  him 
to  the  ground,  and  his  right  leg  was  caught 
under  the  train  of  cars,  crushed,  and  man- 
gled, producing  injuries"  from  which  he  died 
in  a  few  hours.  When  the  train  reached 
Harlem  there  were  a  number  of  passengers 
to  get  on  and  off.  Neither  the  conductor  nor 
any  of  the  train  employte  came  to  assist  the 
sister-in-law  of  petitioner's  son  and  her 
children  to  get  aboard,  "although  the  con- 
ductor, flagman,  and  other  employ^^s  saw 
them,  or  could  have  seen  them.  In  the  act 
of  boarding  the  cars  and  after  they  ent««4 
the  cars.  *  *  *  It  was  the  custom  Of 
said  conductor  and  the  other  employes  of 
said  train  of  cars,  and  the  custom  of  the 
defendant  in  all  its  passenger  trains,  in  re^ 
ceiving  passengers  at  said  station,  before  the 
train  started,  to  halloa,  *A11  aboard!'  to  ring 
the  bell  or  blow  the  whistle  of  the  engine, 
so  as  to  put  persons  assisting  passengers  to 
board  the  cars,  and  any  other  persons  not 
passengers,  and  passengers  intending  to 
alight  from  the  cars,  on  notice  to  leave  the 
cars ;  but  no  notice  of  this  kind  or  any  other 
kind  was  given  before  the  train  of  cars  was 
put  in  motion.  It  is  the  custom  of  said  de- 
fendant to  permit  persons  not  passengers  to 
enter  its  cars  at  stations  to  assist  passengers 
to  board  its  cars  and  to  alight  therefrom." 
The  train  did  not  stop  at  the  station  a 
reasonable  time  to  allow  passengers  to  board 
the  cars,  nor  to  allow  plaintiff's  son  to  assist 
his   sister-in-law   and   her   children   to   gel 
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aboard;  and  if  reasonable  time  had  been 
given  him  he  would  have  alighted  in  safety. 
"At  the  time  of  his  injury  he  was  in  the  ex- 
ercise of  ordinary  care  and  diligence,  and 
could  not  have  avoided  his  injuries,  which 
resulted  in  his  death,  by  the  exercise  of 
ordinary  care  and  diligence."  His  age  and 
earning  capacity  were  set  out,  as  well  as  the 
amount  of  damages  claimed.  The  plaintiff 
died  pending  the  suit,  and  Ida  Hill,  her  ad- 
ministratrix, was  made  party  plaintiff.  A 
general  demurrer  to  the  petition  was  sus- 
tained, and  the  plaintiff  excepted. 

Henry  0.  Roney,  for  plalntilT  In  error. 
Jos.  B.  &  Bryan  Gumming,  for  defendant  in 
error. 

FISH,  O.  J.  By  reference  to  the  petition 
it  will  be  seen  that  the  allegations  of  negli- 
gence, briefly  stated,  were :  (1)  That  it  was 
the  custom  of  the  defendants  to  allow  per- 
sons to  enter  the  cars,  in  order  to  assist 
passengers  boarding  the  train,  and,  before 
starting  the  train,  to  give  certain  signals  for 
such  persons  to  get  off,  but  on  this  occasion 
none  of  the  usual  signals  were  given,  and 
before  Amaker,  who,  in  assisting  his  sister- 
in-law  and  her  children  with  their  bundles, 
had  entered  the  car,  could  deposit  the  bun- 
dles, and  while  he  was  standing  in  the  aisle 
of  the  car,  the  train  started  off  slowly.  It 
not  having  stopped  a  reasonable  length  of 
time  for  him  to  render  such  assistance  and 
leave  the  car  in  safety.  (2)  That  upon  the 
starting  of  the  train  he  rushed  out  of  the 
door,  onto  the  platform,  and  down  the  steps 
of  the  car,  to  alight  therefrom,  and  while 
in  the  act  of  alighting  with  due  caution  a 
sudden  lurch  or  Jerk  of  the  train  threw  him 
to  the  ground,  causing  the  Injuries  from 
which  he  died.  Assuming,  as  we  must  in 
passing  on  the  sufficiency  of  the  petition  to 
withstand  the  demurrer  thereto,  all  the  al- 
legations of  negligence  on  the  part  of  the 
defendants  to  be  true,  we  are  clearly  of  opin- 
ion that  no  cause  of  action  was  set  forth. 
In  Simmons  v.  Seaboard  Air  Line  Railway, 
120  Ga.  225,  47  S.  E.  570,  it  was  held:  "(1) 
If,  with  a  clear  chance  to  avoid  the  conse- 
quences of  defendants*  negligence  or  breach 
of  duty,  the  plaintiff  voluntarily  assumes  the 
risk  occasioned  thereby,  8u(ii  conduct  on  his 
part  is  not  merely  contributory  negligence, 
lessening  the  amount  of  damages,  but  a 
failure  to  avoid  danger,  defeating  the  right 
to  recover.  (2)  The  fact  that  in  stepping 
from  a  moving  train  the  plaintiff  may  not 
have  been  guilty  of  negligence  defeating  his 
right  to  recover  does  not  entitle  him  to  a 
verdict,  unless  it  also  appears  that  the  car- 
rier was  at  the  time  guilty  of  negligence 
which  was  the  proximate  cause  of  the  plain- 
tiff's injury."  As  was  said  by  Mr.  Justice 
Lamar  in  rendering  the  opinion  in  that  case, 
it  Is  ordinarily  a  question  for  the  Jury  to 
determine  whether  it  is  negligence,  barring 
a  recovery,  for  a  passenger  to  step  from  a 
moving  train;  and  a  number  of  cases  were 


cited  wherein  this  court  decided  such  con- 
duct did  not  prevent  a  recovery,  when  the 
passenger  was  injured  as  the  result  of  a 
sudden  and  negligent  Jerk  of  the  train  while 
he  was  in  the  act  of  alighting.  "But  in  all 
of  these  cases  it  will  be  seen  that  the  mere 
fact  that  the  passenger  may  not  have  been 
guilty  of  negligence  was  not  the  basis  of 
his  right  to  recover.  Even  if  he  was  free 
from  fault  in  stepping  from  the  moving 
train,  that  did  not  make  the  company  liable. 
It  has  also  to  appear  that  the  carrier  was 
guilty  of  negligence,  and  that  negligence  must 
have  been  shown  to  be  the  cause — ^the  proxi- 
mate cause— of  the  injury.  Hard  wick  v. 
Georgia  R.  Co.,  85  Ga.  509,  11  S.  E.  832.- 
The  negligence  of  the  defendants,  in  the 
case  now  under  consideration,  was  the  start- 
ing of  the  train  too  soon  and  without  giving 
the  usual  signals.  After  such  negligence 
came  into  existence  and  after  Amaker  was 
fully  aware  of  it,  he,  rather  than  to  go  back 
in  the  car  and  rely  on  his  right  of  action, 
if  any  he  had,  for  proximate  damages  re- 
sulting to  him  from  such  negligence  (Sim- 
mons V.  Seaboard  Air  Line  Ry.,  supra),  volun- 
tarily took  the  risk  of  alighting  from  the 
moving  train.  The  petition  alleged  that 
Amaker  assisted  Mrs.  Attaway,  his  sister- 
in-law,  and  her  children,  with  their  bundles, 
in  boarding  the  train  at  the  usual  place  for 
passengers  to  get  on;  "that  there  were  a 
number  of  passengers  to  get  off,  and  a  num- 
ber to  board  the  cars;  that  neith^  the  con- 
ductor of  said  train  nor  any  of  the  em- 
ployes thereof  appeared  to  assist  Mrs.  Atta- 
way and  her  children  to  board  the  same^ 
although  the  conductor,  flagman,  and  other 
employes  saw  them,  or  could  have  seen  them, 
in  the  act  of  boarding  the  cars  and  after 
they  entered  the  cara."  Even  if  from  these 
allegations  it  could  be  legitimately  inferred 
that  the  conductor  or  any  employ^  of  the 
defendants  knew  that  Amaker  had  boarded 
the  train,  there  was  certainly  nothing  in 
the  petition  to  show  that  the  conductor,  or 
any  other  employ^  of  the  defendants,  knew 
that  he  got  aboard  merely  to  assist  his  rela- 
tive and  her  children,  and  that  he  did  not 
intend  to  accompany  them  on  their  Journey. 

No  employ^  of  the  defendants  knew,  so  far 
as  the  petition  shows,  of  Amaker*s  intention, 
or  of  his  attempt  to  alight,  and  therefore 
no  opportunity  was  given  defendants'  em- 
ployte,  by  skillful  handling  of  the  locomo- 
tive and  train,  to  guard  against  a  sudden 
Jerk  as  he  was  in  the  act  of  alighting.  The 
Jerk  was  not  alleged  to  be  negligent,  and 
he  was  bound  to  anticipate  the  usual  Jerks 
incident  to  the  running  of  the  train. 

Granting  that  the  defendants  owed  Ama- 
ker the  duty  of  stopping  the  train  a  reason- 
able length  of  time  for  him  to  assist  his 
relatives  in  boarding  it  and  securing  seats 
or  depositing  their  bundles,  and  for  him  to 
then  alight,  and  that  they  owed  him  the  fur- 
ther  duty  of  giving  the  usual  signals   to 
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alight,  and  tbat  tbey  failed  to  perform  ench 
duties,  it  is  clear  that  their  negligence  In 
these  respects  was  not  the  proximate  cause 
of  his  injuries.  He  knew  of  such  prior 
negligence  of  the  defendants,  and  had  full 
opportunity  to  escape  its  consequences. 
With  such  clear  chance,  he  chose  not  to 
avoid,  but  to  risk,  the  danger  of  alighting 
from  the  moving  train,  and,  as  was  said  in 
Simmons  v.  Seaboard  Air  Line  Railway  Co., 
supra:  "This  was  not  contributory  negli- 
gence lessening  the  damages,  but  the  failure 
to  avoid  a  known  danger  which  defeats  [a] 
right  to  recover"  for  his  death.  That  the 
plaintiff  was  not  entitled  to  recover  on  the 
allegations  of  the  petition,  see  Coleman  v. 
Georgia  Railroad  &  Banking  Co.,  84  Ga.  1, 
10  S.  E.  498,  and  McLarin  v.  Atlanta  & 
West  Point  R.  Co.,  86  Ga.  504,  11  S.  B.  840. 
In  this  connection,  see,  also,  Meeks  v.  At- 
lantic &  Birmingham  R.  Co.,  122  Ga.  266, 
50  S.  B.  99.  In  Suber  v.  Georgia,  Carolina 
.&  Northern  Ry.  Co.,  96  Ga.  42.  23  S.  B.  387, 
relied  on  by  counsel  for  plaintiff  in  error,  It 
appeared  that  the  conductor  of  the  train 
knew  of  Suber's  Intention  to  assist  his  rela- 
tives in  boarding  the  train  and  that  he  did 
not  intend  to  become  a  passenger. 

2.  Counsel  for  plaintiff  in  error  contended 
that,  as  the  case  involved  the  question  of 
negligence,  the  Judge  should  .have  submitted 
It  to  the  Jury,  and  it  was  error  for  him  to 
decide  the  question.  It  is  the  duty  of  the 
trial  judge  to  pass  upon  the  sufficiency  of 
the  facts  alleged  in  a  petition  to  show  a 
cause  of  action  in  the  plaintiffs  favor,  when 
this  question  is  raised  by  demurrer,  although 
the  case  be  one  wherein  the  plaintiff  seeks 
to  recover  damages  alleged  to  have  been  sus- 
tained in  consequence  of  the  defendants'  neg- 
ligence. Jarrett  v.  Atlanta  &  West  Point  R. 
Co.,  83  Ga.  347,  9  S.  B.  681. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(124  Ga.  616) 

ANDREW   ▼.   CARITHBRS. 
(Supreme  Court  of  Georgia.    Dec  21,  1905.) 

1.  New  Tbial  —  Newly   Disco vebed  Evi- 
dence. 

The  alleged  newly  discovered  evidence,  so 
far  as  it  was  material  to  the  issues  involved, 
was  purely  cumulative  in  character,  and  fur- 
nished DO  ground  for  the  grant  of  a  new  trial. 
[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Cent.  Dig.  New  Trial,  §§  218-220.] 

2.  Appeal— Habmlebs  Ebbob. 

The  exclusion  of  evidence  as  to  the  market 
value  of  the  land  in  controversy,  even  if  erro- 
neous, was  harmless,  for  it  went  only  to  the 
question  of  the  measure  of  the  plaintiff's  dam- 
age, and  the  jury  by  its  verdict  determined 
that  she  had  not  been  damaged  at  all. 

8.    TbIAL— iNSTBTJOnONS. 

The  charge  of  the  court  of  which  complaint 
was  made  merely  presented  to  the  jury  the  two 
conflicting  theories  contended  for  by  the  parties, 
giving  correctly  the  law  applicable  to  each 
theory,  and  leaving  the  jury  to  say  which 
theory  was  established  by  the  evidence.  It  was 
entirely  free  from  error. 


4.  Appeal— Review— BviDERoa. 

The  evidence  was  conflicting.  That  for  the 
defendant  abnndantlv  supported  his  contentions. 
The  jurv  found  in  his  favor ;  the  judge,  by  over- 
ruling the  motion  for  a  new  trial,  approved  the 
verdict;  and  this  court  will  not  interfere  with 
the  judgment. 

[Ed.  Note. — For  cases  in  point,  see  voL  fl. 
Cent.  Dig.  Appeal  and  Error,  U  394&-d950.] 

(SyUabus  by  tb»  Court) 

Error  from  Superior  Court,  Elbert  County; 
H.  M.  Holden,  Judge. 

Action  between  P.  P.  Andrew  and  J.  J. 
Carithers.  From  the  judgment,  Andrew 
brings  error.    Afflrtned. 

Z.  B.  Rogers,  for  plaintiff  in  error.  Jos. 
N.  Worley,  for  defendant  in  error. 

CANDLER,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


(124  Ga.  248) 
BURKE    &    WILLIAMS    T.    MACKENZIE. 
(Supreme  Court  of  Qeorgia.    Nov.  13,  1006.) 

1.  Guardian  and  Wabd— Contsaotb. 

A  guardian  cannot  bind  the  estate  of  his 
ward  by  any  contract  other  than  those  special- 
ly allowed  by  law. 

[Ed.  Note. — For  cases  in  point,  see  voL  25, 
Cent  Dig.  Guardian  and  Ward,  §  219.] 

2.  SAliK— IlCPBOVElfXNT  OF  RKAL  EsTATK. 

A  contract  for  the  improvement  of  the  real 
estate  of  the  ward  by  the  erection  of  buildings 
thereon  is  not  one  which  the  law  authorizes  the 
guardian  to  enter  into  and  charge  the  ward's 
estate  therefor. 

8.   BQITITT  —  JUBISDIOnON  —  IQNOAANCB    OF 

Law. 
Mere  ignorance  of  the  law,  where  there  is 
no   fraud   or   misplaced   confidence,   is  not   a 
ground  for  equitable  relief. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Equity,  S$  16,  16.f 

4.  Sake  —  Unaxtthobizxd  Impbovemjents  on 

Wabd's  Ebtatb. 
The  petition  set  forth  no  cause  of  action, 
and  was  properly  dismissed  on  demurrer. 

(Syllabus  by  the  Ck>urt.) 

Error  from  Superior  Court,  Burke  County; 
H.  C.  Hammond,  Judge. 

Action  by  Burke  &  Williams  against  J. 
H.  Mackenzie,  guardian  of  L.  E.  Mackenzie. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.    Affirmed. 

Burke  &  Williams,  a  partnership,  brought 
an  equitable  petition  in  the  superior  court 
of  Burke  county  against  J.  H.  Mackenzie, 
as  guardian  of  L.  E.  Mackenzie,  alleging: 
The  defendant  was  guardian  of  his  minor 
son,  who  owned  an  unimproved  lot  in 
Waynesboro,  Qa.,  and  defendant  employed 
petitioners  to  erect  a  dwelling  house  thereon; 
the  petitioners  to  furnish  the  labor  and  ma- 
terial at  a  price  of  $1,440,  which  was  sub- 
sequently increased  by  $56.60.  PetitionerB 
erected  the  house,  and  received  from  the  de- 
fendant from  time  to  time  various  sums 
amounting  to  $1,192.37,  leaving  a  balance 
due  them  of  $304.23.  Petitioners  filed  a  lien, 
in  terms  of  the  statute,  for  the  balance  due. 
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The  defendant  filed  a  petition  in  the  superior 
court,  praying  for  an  order  authorizing  him 
to  mortgage  the  premises  whereon  the  house 
was  erected,  for  the  purpose  of  improving 
the  same  and  to  pay  for  improvements  al- 
j*eady  made  upon  the  same,  which  had  made 
'it  capable  of  yielding  an  income.  This  peti- 
tion was  granted,  and  an  order  passed  as 
prayed.  In  the  meantime  the  defendant 
moved  into  the  house  built  by  petitioners, 
and  occupied  the  same  with  his  family,  but, 
since  the  granting  of  the  order  above  set 
out,  has  failed  and  refused  to  mortgage 
the  premises  and  pay  petitioners.  Petition- 
ers alleged  their  ignorance  of  the  law  which 
Imposed  a  liability  upon  a  ward's  estate  for 
contracts  of  a  guardian  only  in  specified 
instances,  the  Insolvency  of  the  defendant  as 
an  Individual,  the  value  of  the  improvements, 
and  the  inadequacy  of  any  remedy  at  law, 
and  prayed  for  a  general  judgment  for  the 
foreclosure  of  their  lien  against  the  property, 
and  alternatively  for  a  Judgment  against  the 
income  of  the  property,  and  that  a  receiver 
be  appointed  to  colle<?t  the  rents  and  apply 
the  same  to  petitioners'  demand,  and  for 
general  relief.  A  general  demurrer  was  sus- 
tained, and  the  plaintiffs  excepted. 

H.  J.  FuUbrlght  and  W.  R.  Callaway,  for 
plaintiffs  In  error.  Brinson  &  Davis,  for  de- 
fendant In  error. 

OOBB,  P.  3,  ••As  a  matter  of  law,  guard- 
ians of  the  property  of  wards  ai«  trustees, 
whose  powers  over  the  ,  property  of  their 
cestuis  que  trust  are  defined  by  law.  Among 
these  powers  ate  not  included  the  execution 
of  a  contract  binding  the  estate  of  his  wards." 
Howard  y.  Gassels,  105  Qa.  416,  81  S.  B. 
562,  70  Am.  St  Rep.  ^  See,  also,  Fidelity 
Co.  V.  Rich,  122  Qa.  506,  50  S.  B.  038.  The 
general  rule  is  that  trustees  are  not  author- 
ised to  create  any  Hen  upon  the  trust  estate, 
except  such  as  are  authorized  by  law.  Civ. 
Code  1885,  §  8186.  The  guardian  cannot,  by 
any  contract,  except  those  specially  allowed 
by  law,  bind  his  ward's  property  or  create 
any  lien  thereon.  Civ.  Code  1895,  §  2555. 
It  is,  therefore,  incumbent  upon  one  seeking 
to  charge  the  ward's  proper^  by  a  contract 
of  the  guardian  to  show  that  the  claim  set 
up  by  him  is  one  which  the  law  specially 
authorized  the  guardian  to  contract  and  bind 
the  ward's  property  therefor.  The  law  au- 
thorizes a  guardian  to  make  contracts  for 
labor  and  services  for  the  benefit  of  the 
estate  of  the  ward,  and  such  contracts,  when 
made  in  good  faith,  are  a  charge  upon  the 
estate  whenever  approved  by  the  ordinary. 
Civ.  Code  1895,  §  2549.  If  the  claim  of  the 
plaintiffs  is  such  that  the  ward's  estate  is 
chargeable  therefor,  It  must  be  under  the 
provision  of  law  Just  referred  to;  for  there 
is  no  other  that  our  attention  has  been 
called  to  which  has  any  bearing  upon  the 
subject    The  claim  does  not  fall  within  the 


terms  of  this  section.  The  contract  of  the 
guardian  for  the  erection  of  the  house  was 
not  a  contract  for  labor  and  services  for 
the  benefit  of  the  ward's  estate,  within  the 
meaning  of  that  law.  The  undertaking  of 
the  guardian,  therefore,  was  simply  an  in- 
dividual undertaking  on  his  part,  and  the 
plaintiffs  must  look  to  him  for  payment, 
unless  the  allegations  of  the  petition  are 
such  that  the  principles  of  equity  would  au- 
thorize relief  to  be  granted  either  by  char- 
ging the  corpus  of  the  estate  or  the  Income 
or  some  part  thereof  of  the  property  Im- 
proved. The  corpus  cannot  be  charged  with 
this  claim. 

It  is  therefore  to  be  determined  whether 
any  portion  of  the  income  should  be  subject- 
ed in  equity  to  the  payment  of  the  debt  due 
the  plalntilfs.  The  plaintiffs  knew  that  the 
property  belonged  to  the  ward.  Their  claim 
of  equity  arose  from  their  Ignorance  of  the 
law  that  the  guardian  could  not  charge  the 
estate  of  the  ward  by  a  contract  of  the 
character  entered  into  by  them.  Their  igno- 
rance of  the  law,  when  there  is  no  fraud  or 
misplaced  confidence,  is  no  more  a  ground  of 
relief  in  equity  than  such  Ignorance  would 
be  at  law.  In  Malone  v.  Bulce,  60  Ga.  152, 
there  was  Ignorance  as  to  a  fact — ^that  is, 
as  to  who  was  the  true  owner  of  the  prop- 
erty which  was  improved  under  the  contract 
made  with  the  trustee;  the  plaintiffs  In  that 
case  being  under  the  impression  that  they 
were  dealing  with  the  defendant  as  an  in- 
dividual, and  improving  his  property,  when, 
as  a  matter  of  fact,  he  held  the  title  as 
trustee.  A  guardian  in  certain  instances,  by 
having  his  accounts  approved  by  the  ordi- 
nary, may  place  himself  in  a  position  where 
he  would  obtain  credit  in  a  settlement  with 
the  ward  for  amounts  paid  out  by  him. 
But  this  does  not  authorize  him  to  make 
contracts  from  which  a  right  will  accrue  to 
the  person  contracted  with  to  bring  a  suit 
subjecting  the  ward's  estate  to  the  payment 
of  the  debt  The  case  is  one  of  peculiar 
hardship,  but  no  more  peculiar  than  any 
case  where  Ignorance  of  the  law  is  Involved 
and  loss  results  from  such  ignorance.  The 
defendant  was  under  no  legal  obligation  to 
the  plaintiff  to  obtain  an  order  from  the 
Judge  of  the  superior  court  to  authorize  an 
incumbrance  to  be  placed  upon  the  ward's 
property  for  the  purpose  of  paying  the  debt, 
and  equity,  therefore,  will  not  compel  the 
guardian  to  proceed  under  an  order  thus 
obtained.  If  the  guardian  should  see  fit  to 
act  under  this  order,  it  may  be  that  in  a 
settlement  with  his  ward  he  would  be  en- 
titled to  credit  for  the  amount  paid  there- 
under to  the  plaintiffs;  but  the  plaintiffs 
cannot  compel  him  to  Incumber  the  estate 
for  the  purpose  of  making  the  payment. 
The  petition  set  forth  no  cause  of  action,  and 

i  was    properly   dismissed   on    demurrer. 

j      Judgment  aflirmed*    All  the  Justices  con 

I  curring. 
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CiZA  Oa.  251) 

BAIBD  T.  BBilTH. 
(Supreme  Oonrt  of  Georgia.    Nor.  18,  1900.) 

1.  Justices  or  thb  Pbags  —  Cuxiobabi  — 
Anbweb—Exckptioiib. 

It  ie  not  error  to  oyermle  ezceptioxiB  to 
the  answer  of  a  justice  of  the  peace  to  a  writ 
of  certiorari,  where  the  evidence  alleged  in  each 
exceptions  to  have  been  omitted  was  immate- 
rial, and  where  the  answer  contained  substan- 
tia lly  all  of  the  evidence  iotrodnced  on  the  trial 
that  was  favorable  to  the  party  excepting. 

2.  Depo8itions--Objections-~Pbbamblk. 

An  objection  to  the  introduction  of  in- 
terrogatories, to  be  used  in  the  justice's  court 
of  the  120th  district.  6.  M.,  Richmond  county, 
on  the  ground  that  in  the  preamble  or  heading 
of  the  answers  to  the  same  the  parties  acting 
as  commissioners  referred  to  the  case  as  one 
pending  "in  the  justice  court  of  Dooly  county, 
120th  district,  Q.  M.,"  was  properly  overruled, 
where  it  appeared  that  the  case  and  court  in 
whidb  it  was  pending  were  properly  stated  In 
the  caption  to  the  interrogatories  and  also  at 
the  head  of  the  answers. 
(Syllabus  by  the  Ck^urt.) 

Brror  from  Superior  Ck>nrt,  Richmond 
County;  H.  a  Hammond,  Judge. 

Action  by  G.  W.  Smith  against  EL  W.  Balrd. 
Judgment  for  plaintiff,  defendant  brings 
error.    Affirmed. 

Smith  sned  Balrd  in  a  Justice's  court  for 
rent  Balrd  acknowledged  indebtedness,  with 
the  exception  of  one  month's  rent,  as  to 
which  he  denied  liability.  The  evidence  was 
that  he  and  his  mother  and  sister  occupied 
the  house  of  plaintiff.  Balrd  testified  that 
he  yacated  the  premises  on  February  29th, 
leaving  the  house  in  the  possession  of  his 
mother  and  sister,  to  whom  he  hieid  previously 
sublet  a  part  of  the  house,  and  that  he  notified 
his  landlord  of  his  action  in  the  matter  by 
a  letter  written  March  2d,  which  he  sent  in 
regular  course  of  mail.  Smith  testified,  by 
interrogatories,  that  he  received  the  letter 
on  March  3d,  but  that  he  looked  to  the  de- 
fendant to  pay  the  rent  for  March;  that  the 
defendant's  mother  offered  to  pay  a  part  of 
the  rent  for  March,  but  he  would  not  accept 
it,  telling  her  to  forward  it  to  her  son,  to 
whom  he  looked  for  the  payment  of  the  rent 
Upon  judgment  being  rendered  against  the 
defendant,  he  carried  the  case  by  writ  of 
certiorari  to  the  superior  court  In  his  an- 
swer to  the  writ  the  justice  set  forth  sub- 
stantially the  same  evidence  contained  in 
the  petition  for  certiorari,  omitting  only  to 
state  that  the  defendant  testified  that  he  had 
told  his  mother  and  sister  that  they  would 
have  to  make  arrangements  with  Smith  In 
regard  to  their  remaining  In  the  house  longer 
than  February  29th,  on  which  day  he  in- 
tended giving  up  the  premises,  and  that  he 
''admitted  that  he  was  due  Mr.  Smith  rent 
for  three  months,  one  month  In  1902,  and 
January  and  February,  1904,  at  $9  per  month, 
amounting  to  |27."  Before  the  calling  of  the 
oase  the  defendant  objected  to  the  answer  of 
(he  rangistrate,  for  the  reason  that  it  failed 
lo  fully  set  out  his  testimony,  which  objec- 
tion the  court  overruled,  on  the  ground  that 


it  should  lutve  been  filed  at  the  first  term  of 
the  court,  being  in  the  nature  of  a  traverse 
pro  tanto.  One  of  the  grounds  for  certiorari 
urged  In  the  court  below  was  that  on  the 
trial  of  the  case  In  the  justice's  court  the 
magistrate  admitted  over  the  defendant's 
objection  Interrogatories  of  tlie  plaitftiff,  the 
answers  of  which  recited  that  they  were  to 
be  used  in  the  justice's  court  for  the  120th 
district,  O.  M.,  of  Dooly  county,  whereas  the 
case  was  pending  in  the  justice  court  of  the 
120th  district,  Q.  M.,  of  Richmond  county. 
After  hearing  the  certiorari  the  same  was 
overruled,  and  the  defendant  excepted. 

Julian  Z.  Zachry,  for  plaintiff  in  error. 
D.  O.  Fogarty,  for  defendant  in  error. 

BBOK,  J.  (after  stating  the  facts).  1.  Be- 
fore this  case  was  called  for  trial  in  the 
court  below,  the  plaintiff  In  error  filed  ob- 
jections to  the  answer  of  the  justice  of  the 
peace,  alleging  that  he  had  not  fully  set 
out  In  his  answer  the  plaintiff's  evidence, 
that  the  plaintiff  in  error  had  testified  "that 
he  left  his  mother  and  sister  living  In  the 
house  he  rented  from  Smith,  but  told  them 
they  would  have  to  make  arrangements  with 
Mr.  Smith  in  regard  to  their  remaining  in 
the  house  any  longer  after  February  29, 1904; 
that  the  house  was  rented  by  the  month,  and 
not  by  the  year.**  Whether  these  objections 
are  such  exceptions  to  the  justice's  answer 
as  are  contemplated  in  Giv.  Code  1896,  | 
4647,  or  whether  they  should  be  treated  as 
a  traverse  pro  tanto  of  the  justice's  answer, 
the  overruling  and  disallowing  them  was  not 
erroneous,  because  from  no  point  of  view  can 
the .  evidence  recited  in  them  be  considered 
as  material  to  the  cause  of  plaintiff  in  error; 
for  had  the  testimony  alleged  in  said  objec- 
tions to  have  been  omitted  been  Included  in 
the  evidence  as  set  forth  in  the  justice's 
answer,  It  could  not  have  had  the  effect  of 
altering  or  changing  the  judgment  of  the 
court,  which  was  adverse  to  the  defendant 
In  the  case.  Under  the  testimony  of  Baird 
himself,  he  had  rented  Smith's  house  by  the 
month,  and,  although  he  left  the  house  on 
February  29th,  he  did  not  give  his  landlord. 
Smith,  notice  of  his  Intention  to  quit  until 
the  2d  day  of  March.  This  notice  was  by  a 
letter,  which  Smith  did  not  receive  until  the 
dd  day  of  March;  and  It  will  be  remembered 
that  Baird  had  been  occupying  this  house  as 
a  tenant  by  the  month  for  three  years,  and 
his  mother  and  sister,  whom  he  haa  in  the 
house  with  him,  whether  as  renters  or  sub- 
tenants it  is  not  necessary  to  discuss,  con- 
tinued to  occupy  the  rented  premises  during 
the  month  of  March. 

2.  The  interrogatories  should  not  have  been 
suppressed  for  any  reason  argued  in  the 
objections  of  the  plaintiff  in  error.  It  is  true 
that  the  parties  acting  as  commissioners  had 
made  a  mistake  in  the  caption  or  preamble 
to  the  answer,  and  had  referred  to  the  case 
as  one  pending  "In  the  justice  court  of  Dooly 
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county,"  while  as  a  matter  of  fact  the 
case  was  pending  in  the  justice's  court  for 
the  120th  district,  G.  M.,  of  Richmond  county; 
but  in  the  caption  to  the  interrogatories, 
the  case,  as  well  as  the  court  in  which  it  was 
pending,  was  properly  stated,  and  then  at 
the  head  of  the  answers  and  immediately 
preceding  the  caption  thereto  the  case  was 
again  correctly  stated,  and  the  answers  and 
interrogatories  were  returned  together  to  the 
proper  court  There  could  exist  no  doubt  as 
to  the  case  for  which  the  evidence  was  In- 
tended. *'Eyen  where  the  answers  to  inta> 
rogatories  were  headed  with  a  case  different 
from  that  stated  in  the  questions  and  com- 
mission, but  there  appeared  enough  to  show 
that  the  answers  were  really  intended  for 
this  latter  case,  it  was  held  that  they  might 
be  read  in  the  latter  case."  Mathis  v.  Col- 
bert, 24  Ga.  384. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


(124  Ga.  437) 

ADKINS  V.  STATE. 
(Supreme  Court  of  Georgia.    Dec  21,  1905.) 

CSIMINAL   Law— APFSAIi—RE VIEW. 

The  evidence  being  sufficient  to  warrant  the 
verdict,  and  there  being  no  complaint  that  any 
error  of  law  was  committed  on  the  trial,  the 
discretion  of  the  court  in  refusing  to  grant  a 
new  trial  will  not  be  interfered  with. 
(Syllabus  by  the  Ourt.) 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Charles  Adkins  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Geo.  A.  H.  Harris  &  Son,  for  plaintiff  in 
error.    W.  H.  Ennis,  SoL  Gen.,  for  the  State. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


(U4GHL  437) 
JOHNSON  T.  STATE. 
(Supreme  Court  of  Georgia.    Dec  21,  190S.) 

CsiiaNAii  Law— Appbai/— Rbvibw. 

No  error  of  law  having  been  complained  of, 
and  the  presiding  judge  having  overruled  the 
motion  for 'a  new  trial  and  thus  approved  the 
verdict,  and  the  evidence  being  sufficient  to  sus- 
tain it,  this  court  will  not  interfere. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Daniel  Johnson  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Geo.  A.  H.  Harris  &  Son,  for  plaintiff  in 
error.    W.  H.  Ennis,  Sol.  Gen.,  for  the  State. 

LTTMFKIN,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


(124  Qa.  437) 
SPIVEY  V.  STATE. 
(Supreme  Court  of  (Georgia.    Dec  21,  1906.) 
CBniiKAi.  Law— AppbaI/— Rsvisw.  . 

No  error  of  law  was  complained  of;  the 
evidence,  while  entirely  circumstantial,  was 
sufficient  to  authorize  the  verdict  of  guilty ;  and, 
the  trial  judge  being  satisfied  therewith,  ibis 
court  will  not  interfere  with  his  refusal  to  grant 
a  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Criminal  Law,  $  8068.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Will  BpiYef  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Geo.  A.  H.  Harris  &  Son,  for  plaintiff  in 
error.    W.  H.  Ennis,  SoL  Gen.,  for  the  Stata 

BBCE:,  J.  Judgment  affirmed.  All  tbm 
Justices  concurring. 
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(104  Va.  788) 

HOOVER  et  aL  t.  SAUNDERS.* 

(Supreme  C!ourt  of  Appeals  of  Virciaia.    Jan. 

1.  Statutes  —  CoNSTBUGTioN  —  Giving    Ef- 
fect TO  Entibe  Statute. 

A  statute  must  be  construed  so  as  to  make 
all  its  parts  harmonize,  if  practicable,  and  give 
a  sensible  effect  to  each. 

2.  Exceptions,  Bill  of— Tncx  fob  Signing 
—Expiration  of  Tebm. 

Code  1904,  §  3385,  providing  that  any  bill 
of  exceptions  may  be  signed  by  the  judge  "ei- 
ther during  the  term  at  which  the  opinion  of 
the  court  is  announced,  to  which  exception  is 
taken,  or  in  vacation,  within  30  days  after  the 
end  of  such  term,"  gives  the  court  power  to 
retain  the  case,  for  the  purpose  of  signing  bill 
of  exception,  during  the  vacation  immediately 
following  the  term  at  which  the  opinion  ex- 
cepted to  is  announced,  and  for  30  days  after 
the  adjournment  of  such  term,  if  the  vacation 
should  last  that  long ;  but  the  beginning  of  the 
new  term,  although  within  the  30  days,  puts 
an  end  to  the  court's  jurisdiction  for  that  pur- 
pose and  it  cannot  afterwurds  be  resumed. 

Error  to  CJorporation  Court  of  Newport 
News. 

Action  by  A.  F.  Saunders  against  W.  B. 
Hoover  and  another.  From  a  judgment  for 
plaintiff,  defendants  bring  error.    Dismissed. 

O.  D.  Batchelor  and  W.  R.  Perkins,  for 
plaintiffs  in  error  Jeffries  &  Lawless,  for 
defendant  In  error. 

HARRISON.  J.  We  are  met  at  the  thres- 
bold  of  this  case  with  a  question  of  juris- 
diction. 

The  term  of  the  corporation  court  of  the 
dty  of  Newport  News,  at  which  the  final 
judgment  complained  of  was  rendered,  ad- 
journed on  December  10,  1904.  At  that  term 
v*ertain  exceptions  were  taken  to  the  opin- 
ions of  the  court  The  next  succeeding  term 
of  the  court  began  its  session  on  December 
12,  1904.  The  bills  of  exception,  which  were 
taken  during  the  term  at  which  the  Judgment 
was  rendered,  were  not  signed  until  January 
7,  1905,  wliich  was  during  the  vacation  fol- 
lowing the  last-mentioned  term,  which  began 
on  the  12th  day  of  the  preceding  December. 

Formerly,  after  the  Judgment  became  final 
by  the  adjournment  of  the  court,  jurisdic- 
tion over  the  case  was  lost,  and  with  it  the 
power  of  the  court  to  sign  the  bills  of  ex- 
ception. This  rule  was  changed  by  statute 
approved  December  31,  1903,  which,  so  far 
as  necessary  to  be  quoted,  is  as  follows: 

"Any  bill  of  exceptions  may  be  tendered 
to  the  judge,  and  signed  by  him,  either  dur- 
ing the  term  at  which  the  opinion  of  the 
court  is  announced,  to  which  exception  is 
taken,  or  in  vacation,  within  thirty  days 
after  the  end  of  such  term,  or  at  such  other 
time  as  the  parties,  by  consent  entered  of 
record,  may  agree  upon,  and  any  bill  of  ex- 
ceptions so  tendered,  and  signed  by  the  judge 
as  aforesaid,  either  in  term  time  or  vacation, 
shall  be  a  part  of  the  record  of  the  case." 
Va.  Code  1904,  8  8885. 

^Rehearing  denied. 
fi2S.E.--12 


The  plaintiff  in  error  Insists  that  the  pow- 
er to  sign  the  bills  of  exception  is  not  limited 
to  the  period  of  the  vacation  immediately 
following  the  term  at  which  the  final  judg- 
ment was  rendered,  but  it  is  by  the  terms 
•  of  the  statute  extended  to  a  period  of  30 
days  after  the  end  of  such  term.  This  con- 
struction would  eliminate  from  the  statute 
entirely  the  words,  "in  vacation,"  and  make 
it  read,  "any  bill  of  exceptions  may  be  ten- 
dered to  the  Judge,  and  signed  by  him,  either 
during  the  term  or  within  30  days  after  the 
end  of  such  term,"  etc. 

If  the  Legislature  had  intended  that  the 
exceptent  should  have  30  days  after  the  ad- 
journment of  the  term  at  which  the  final 
judgment  was  rendered  in  which  to  have  his 
bills  of  exception  signed,  although  the  vaca- 
tion following  such  term  did  not  last  for  30 
days,  its  purpose  could  have  been  easily  ac- 
complished, as  already  seen,  by  omitting 
from  the  statute  the  words  "in  vacation." 
Upon  well-settled  principles  we  are  not  at 
liberty  to  deal  with  the  statute  in  the  man- 
ner indicated.  It  is  a  familiar  canon  of 
construction  that  every  part  of  an  act  must 
be  given  effect  if  it  be  possible.  A  statute 
must  be  viewed  in  connection  with  the  whole, 
so  as  to  make  all  of  its  parts  harmonize,  if 
practicable,  and  give  a  sensible,  intelligent 
effect  to  each.  It  is  not  to  be  presumed  that 
the  Legislature  intended  any  part  of  a  stat- 
ute to  be  without  meaning.  On  the  contrary, 
the  presmnption  is,  as  well  on  the  ground  of 
good  faith  as  on  the  ground  that  the  Legis- 
lature would  not  do  a  vain  thing,  that  it 
intends  its  acts  and  every  part  of  them  to 
be  valid  and  capable  of  being  carried  into 
effect  Sutherland  on  Stat.  Constr.  §§  32&- 
331;  Dwarris  on  StaL  Constr.  pp.  188,  189, 
271 ;  Fox's  Adm'rs  v.  Com.,  16  Grat  1 ;  Life 
Ins.  Co.  V.  Cogblll,  30  Grat  72-81. 

It  is  clear  from  the  statute  that,  when  the 
term  has  ended  at  which  the  final  judgment 
was  rendered  v^lthout  the  bills  of  exception 
being  signed,  such  bills  cannot  then  be  sign- 
ed, except  In  vacation.  This  is  imperative. 
The  language  of  the  statute  is,  "Either  dur- 
ing the  term  at  which  the  opinion  of  the 
court  is  announced,  to  which  exception  Is 
taken,  or  in  vacation,  within  30  days  after 
the  end  of  such  term."  The  words  "such 
term"  clearly  refer  to  the  term  at  which  the 
opinion  was  announced.  Under  the  statute 
there  are  two  limitations  upon  the  time  in 
which  the  bills  of  exception  can  be  signed: 
First,  it  must  be  in  vacation;  and,  second, 
it  must  be  not  later  than  30  days  after  the 
adjournment  of  the  term  at  which  the  opin- 
ion excepted  to  was  announced.  With  most 
of  our  courts  the  vacations  last  longer  than 
30  days,  and  the  purpose  of  the  Legislature 
evidently  was,  where  that  was  the  case,  to 
limit  the  time  to  30  days,  but  in  every  case 
to  limit  the  time  in  which  bills  of  exception 
could  be  signed  to  the  vacation  following 
the  term  at  which  the  final  judgment  was 
rendered. 
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The  plaintiff  In  error  seems  to  concede  that 
the  bills  of  exception  can  only  be  signed 
in  vacation,  after  the  adjournment  of  the 
term  at  which  the  opinion  excepted  to  was 
announced,  but  contends  that  inasmuch  as 
the  signing  in  this  case  was  within  the  80- 
day  limit,  the  requirement  of  the  statute  is 
met,  notwithstanding  the  fact  that  the  sign- 
ing was  done  during  the  vacation  following 
the  second  term,  which  began  December  12, 
1904. 

If  this  position  were  sound,  the  Judge 
could,  under  the  statute,  notwithstanding  the 
intervention  of  another  term,  sign  the  bill 
of  exceptions  during  the  vacation  following 
such  second  term,  or  following  any  succeed- 
ing term,  until  30  days  had  elapsed.  As 
said  by  the  learned  counsel  for  the  defend- 
ant in  error,  the  court,  as  in  this  case,  would 
have  Jurisdiction  to  sign  the  bills  of  excep- 
tion for  the  first  4  or  6  days  after  it  adjourn- 
ed, then  lose  that  jurisdiction  during  the 
succeeding  term,  and  then,  by  the  adjourn- 
ment of  that  term,  regain  its  jurisdiction, 
have  the  case  again  in  its  breast,  with  the 
power  to  sign  bills  of  exception  restored, 
for  the  next  5  or  6  days,  then  lose  jurisdiction 
again  when  another  term  began,  and  so  on 
from  term  to  term  until  30  days  had  been 
accomplished.  It  can  hardly  be  supposed 
that  the  Legislature  intended  such  a  result, 
or  intended  to  suspend  the  benefits  of  the 
judgment  thus  indefinitely,  while  the  judg- 
ment debtor  was  dallying  with  the  ques- 
tion whether  or  not  he  would  perfect  his  bills 
of  exception. 

We  are  of  opinion  that  the  statute  gives 
the  court  power  to  retain  the  case  for  the 
purpose  of  signing  bills  of  exception  during 
the  vacation  immediately  following  the  term 
at  which  the  opinion  excepted  to  was  an- 
nounced, and  for  80  days  after  the  adjourn- 
ment of  such  term,  If  the  vacation  should 
last  that  long,  but  that  the  beginning  of  a 
new  term  although  within  the  30  days,  puts 
an  end  to  the  court's  jurisdiction  for  that 
purpose,  and  it  cannot  afterwards  be  re- 
sumed. 

It  follows  from  what  has  been  said  that 
the  corporation  court  of  the  city  of  New- 
port News  was  without  jurisdiction  to  sign 
the  bills  of  exception  in  this  case  after 
entering  upon  the  new  term  which  began 
December  12,  1904.  The  bills  of  exception 
are,  therefore,  not  properly  a  part  of  the 
record  before  us,  and  for  this  reason  the 
writ  of  error  must  be  dismissed  as  improvl- 
dently  awarded. 


(58  W.  Va.  B9B) 

KARNES  v.  JOHNSTON. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  iC  1906.) 
1«  INSANK  Pebsons— Appointment  or  Goh- 
MiTTEE— Notice. 

The  appointment  by  a  county  court  of  a 
committee  for  a  person  as  insane,  upon  a  find- 
ing by  a  justice  that  such  person  is  insane  un- 


der an  inquisition  under  section  9,  c.  58,  Code 
1899,  without  notice  to  such  person,  is  void. 

[Bd.  Note. — For  cases  in  point,  see  vol.  27, 
Gent  Dig.  Insane  Persons,  f  51.] 

2.  Same— Eviobnce  of  Insanftt. 

A  justice's  order  finding  that  a  person  Is 
insane,  not  committing  bim  to  a  hospital  for  the 
insane,  bat  leaving  him  freedom  of  person  until 
the  appointment  of  a  committee,  and  tben  com- 
mitting him  to  the  custody  of  sucb  committee, 
is  Dot  admissible  as  evidence  of  insanity  in  a 
proceeding  to  appoint  a  committee. 

3.  Forcible  Entbt  and  Detainee  —  Evi- 
dence OF  Entby. 

The  plaintiff,  in  an  action  of  unlawful  en- 
try and  detainer  appealed  to  the  circuit  court 
from  a  justice's  court,  must  show  that  the  de- 
fendant's entry  was  within  two  years  before 
the  action.  The  record  must  show  that  fact  to 
sustain  a  Judgment  for  the  plaintiff. 
(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Mercer  County. 

Action  by  Robert  O.  Karnes  against  James 
H.  Johnston.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Hale  &  Pendleton,  for  plaintiff  in  enor. 
C  R.  McNutt,  for  defendant  In  error. 

BRANNON,  J.  Robert  O.  Karnes,  aa  com- 
mittee for  Huldah  AIvls,  lunatic,  brought  an 
action  of  unlawful  entry  and  detainer  against 
James  H.  Johnston  before  a  Justice  of  Mercer 
county  to  recover  possession  of  land,  which 
went  by  appeal  to  the  circuit  court,  where 
the  case  was  tried  by  the  Judge  in  lieu  of  a 
Jury,  and  judgment  rendered  for  the  plaintiff. 
Upon  the  trial  the  plaintiff  gave  in  evidence, 
against  the  objection  of  the  defendant,  an 
order  made  by  the  cbunty  court  reciting  ttiat 
a  Justice  of  the  peace  appeared  in  open  court 
and  made  known  to  the  county  court  on  oath 
that  Huldah  Alvis  was,  in  the  mode  pre- 
scribed by  law,  found  by  him  to  be  a  lunatic, 
and  was  so  adjudged  by  said  Justice,  and  that 
the  custody  of  her  person  had  been  by  said 
Justice  directed  to  be  turned  over  to  her 
committee,  when  one  should  be  appointed,  and 
appointing  Karnes  a  committee  for  her.  No 
notice  of  this  proceeding  in  the  county  court 
was  given  to  Huldah  Alvis.  This  court  has 
decided  that  the  appointment  of  a  committee 
for  an  Insane  person  by  the  county  court  or 
its  clerk  without  notice  is  void.  South  Penn 
Oil  Co.  V.  Mclntire,  44  W.  Va.  206,  28  a  E. 
922.  But  it  is  said  that  the  doctrine  is  only 
applicable  under  section  84  of  Code  1899,  c. 
58,  where  a  person  is  suspected  of  being  a 
lunatic,  and  where  it  is  sought  to  appoint  a 
committee  for  him,  and  to  adjudge  him  for 
the  first  time  on  same  motion  to  be  insane, 
and  that  section  33  does  not  require  a  notice 
where  he  has  been  found  insane  by  a  Justice 
upon  an  inquisition  under  Code  1899,  c.  58, 
S  9.  The  Mclntire  Case  and  others  in  this 
court  were  not  cases  where  the  person  had 
been  found  by  a  Justice  to  be  insane,  as  in 
this  case. 

The  question  then  arises,  Is  notice  of  the 
appointment  of  a  committee  for  a  person  as 
insane  required  where  be  has  been  found  by 
a  Justice  to  be  insane  upon  such  inquialtion? 


W.  Va.) 


KARNES  V.  JOHNSTON. 


659 


It  is  argued  that  as  section  83  authorizes  a 
county  court  to  appoint  when  a  Justice  has 
found  one  Insane,  without  proridlng  for 
notice,  and  as  section  84  provides  that  a 
county  court  may  appoint  when  one  is  sus- 
pected of  being  insane,  and  in  words  requires 
notice,  therefore  no  notice  is  required  in  this 
case,  because  the  Justice  has  found  the  person 
to  be  insane.  If  we  give  section  83  effect  to 
warrant  such  appointment  without  notice, 
it  would  be  unconstitutional,  because  it  would 
deprive  a  person,  without  due  process  of  law, 
of  the  dearest  rights,  personal  freedom,  which 
is  "liberty,"  and  the  possession,  perhaps 
during  life,  of  his  property.  We  should  not 
give  section  33  a  construction  rendering  It 
unconstitutional;  but  we  should  adopt  snch 
a  process  under  it  as  would  not  render  it 
obnoxious  to  the  Constitution.  In  some  in- 
stances a  statute  will  be,  or  will  not  be, 
unconstitutional  dependent  on  a  procedure 
under  it  An  instance  is  King  v.  Mullins,  171 
U.  S.  404,  18  Sup.  Ot  926,  43  L.  Ed.  214, 
where  it  was  held  that  the  fact  that  legal 
proceedings  under  the  process  to  enforce  for- 
feiture of  land  for  nonentry  for  taxes  avoided 
the  imputation  of  unconstitutionality  against 
the  forfeiture  clause  of  our  Constitution. 
There  is  section  33  giving  power,  so  far  as 
its  dry  letter  goes,  to  appoint  a  committee 
merely  upon  a  Justice  finding  lunacy;  but 
there  is  also  the  constitutional  demand  that 
no  one  shall  be  deprived  of  liberty  or  proper- 
ty without  due  procesa  The  Judiciary,  in  the 
practical  application  of  section  33,  must  call 
for  a  procedure  demanded  by  the  Constitution. 
As  we  said  in  Evans  v.  Johnson,  39  W.  Va. 
303,  19  8.  B.  624,  23  L.  R.  A.  737,  46  Am.  St 
Rep.  912:  "A  statute  will  not  be  construed 
to  authorize  proceedings  affecting  a  man's 
person  or  property  without  notice.  It  does 
not  dispense  with  notica"  Notice  is  pre- 
sumed to  have  been  intended  by  the  Legis- 
lature, unless  in  words  denied.  If  such  find- 
ing by  a  Justice  were  conclusive  upon  the 
insane  person,  then  notice  would  seem  to  be 
useless.  It  is  effectual  to  commit  him  to  a 
hospital  for  insane.  But  the  question  is, 
how  far  Is  such  finding  of  a  Justice  oper^^lve 
in  a  collateral  proceeding,  a  distinct  proceed- 
ing, namely,  a  proceeding  for  the  appointment 
of  a  committee?  In  such  collateral  proceed- 
ing It  is  not  conclusive,  but  only  an  item 
of  evidence^  prima  facie  evidence  of  the  fact 
of  insanity.  16  Am.  &  Eng.  Ency.  U  (2d  Ed.) 
606.  It  would  be  going  far  to  say  that  the 
finding  of  a  Justice  upon  an  inquisition  of 
lunacy  under  section  9,  c  58,  Code  1899,  which 
has  for  its  sole  and  only  purpose  the  confine- 
ment of  a  lunatic  in  a  hospital,  has  the 
further  effect,  the  conclusive  effect,  of  estab- 
lishing insanity  for  all  purposes;  that  it  can 
be  made  a  basis,  without  further  question 
or  contestation,  of  an  order  for  the  appoint- 
ment of  a  committee  to  deprive  the  person 
of  his  property.  It  is  only  prima  facie  evi- 
dence of  insanity — admissible,  but  not  con- 
clusive.   The  party  has  right  to  contest  it 


The  finding  of  the  Inferior  tribunal  cannot 
bar  the  right  of  the  party  to  contest  the 
charge  of  Insanity  and  prevent  the  appoint- 
ment of  a  committee.  The  two  proceedings 
are  distinct  Harrison  v.  Garnett,  86  Va. 
763,  11  S.  E.  123.  Therefore  he  must  have 
notice,  because  he  has  a  right  to  meet  and 
defeat  the  prima  fade  case  made  by  the  find- 
ing of  the  Justice. 

It  is  argued  in  a  brief  that  under  circum- 
stances the  Judgments  of  inferior  tribunals 
are  to  be  regarded  as  effective  as  though  of 
courts  of  general  Jurisdiction.  The  general 
rule  is  that  Jurisdictional  facts  must  appear 
in  the  Justice's  record.  The  counsel  admits 
this  proposition,  but  lays  down  the  proposi-' 
tlon  above  stated  of  the  finality  of  Justices' 
Judgments ;  but  in  laying  it  down  he  cites  the 
Eficy.  PI.  &  Prac  vol.  12,  672,  stating  that 
where  it  appears  affirmatively  that  the  Justice 
has  acquired  Jurisdiction,  "both  of  the  sub- 
ject-matter of  .the  action  and  the  person  of 
the  defendant,  then  the  same  presumptions 
are  indulged  in  favor  of  the  regularity  and 
validity  of  the  proceedings  of  such  Justice's 
court  as  are  extended  to  courts  of  general 
Jurisdiction."  That  is  a  correct  statement  of 
the  law,  and  is  so  laid  down  in  Shank  v.  Town 
of  Ravenswood,  43  W.  Ya.  242,  27  S.  E.  223. 
But  note  that  authority  demands  that  there 
be  Jurisdiction  of  the  person  and  subject-mat- 
ter. There  Js  no  Jurisdiction  over  Huldah 
Alvis,  for  want  of  notice.  Therefore  the  or- 
der of  the  county  court  appointing  Johnston  a 
committee  is  void,  and  was  not  evidence. 

There  is  another  reason  why  the  county 
coturt  order  Is  abortive.  The  record  shows 
that,  whilst  the  Justice  declared  Huldah  Alvis 
insane,  he  did  not  find  that  she  should  be  con- 
fined in  a  hospital  for  the  insane,  did  not  com- 
mit her  to  the  Jail,  did  not  place  in  or  commit 
her  to  the  custody  of  the  sheriff,  nor  turn 
her  over  to  any  person  to  be  kept  and  cared 
for,  as  provided  in  section  10,  c.  58,  Code  1899, 
but  left  her  in  the  exercise  of  freedom  of  her 
person  until  a  committee  should  be  appoint- 
ed, and  ordered  that  then  she  be  turned  over 
to  such  committee,  and  ordered  her  then  in- 
to his  custody.  Now,  the  Justice  under  said 
section  exercises  a  special,  a  limited,  Juris- 
diction, having  for  its  sole  and  only  purpose 
the  finding  of  lunacy  for  commitment  to  the 
hospital  for  insane.  His  Jurisdiction  goes  no 
further.  In  this  case  he  exercised,  not  that 
Jurisdiction,  but  assumed  a  general  Jurisdic- 
tion to  pass  on  the  question  of  insanity,  not 
for  the  purpose  of  confining  the  lunatic  in  a 
hospital  for  detention  and  cure,  but  simply  in 
order  that  a  committee  might  be  appointed 
for  her.  He  could  hold  no  inquest  for  such 
purpose.  The  law  authorized  him  to  find  in- 
sanity; and,  further,  as  part  of  his  judgment, 
to  commit  to  the  hospital.  For  this  reason,  it 
does  seem  to  me  that  the  Justice's  finding  is 
wholly  abortive  to  warrant  the  appointment 
of  a  committee.  Harrison  v.  Garnett  86  Va, 
763,  11  S.  E.  123. 

Another  question  is  presented  in  the  case. 
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The  record  does  not  show  that  the  entry  of  the 
defendant  was  within  two  years  next  before  the 
suit,  as  required  by  Code  1899,  c.  50,  S  211.  A 
justice  under  this  section  cannot  give  judg- 
ment unless  the  entry  was  within  two  years 
next  before  the  suit  But  it  is  contended  that 
the  defendant  has  to  prove  this  as  matter 
of  defense,  as  under  the  ordinary  statute  of 
limitation  he  must  plead  the  statute  and 
sustain  his  plea.  The  defendant  contends 
that  the  plaintiff  carries  the  burden  of  show- 
ing the  entry  within  such  two  years.  The 
jurisdiction  of  the  justice  under  this  statute  is 
a  special  and  limited  one,  conferred  by  the 
statute,  and  we  think  that  the  plaintiff  must 
show,  not  only  an  entry,  but  an  entry  within 
two  years  before  the  suit  It  Is  a  part  of  the 
very  letter  of  the  statute  giving  the  action; 
not  the  general  statute  of  limitations.  *In 
Bllllngsley  v.  Stutler,  52  W.  Va.  92,  43  S.  B. 
96,  the  syllabus  says  that  "to  sustain  an  ac- 
tion of  unlawful  entry  and  detainer,  the  plain- 
tiff must  show  that  his  right  of  action  accrued 
within  three  years  from  the  commencement  of 
his  action,  otherwise,  he  will  be  remitted  to 
his  action  of  ejectment"  I  cannot  say  that 
the  point  of  where  rests  the  burden  of  proof 
in  this  matter  was  exactiy  decided,  but  the 
language  just  quoted  imports  it 
Judgment  reversed,  and  action  dismissed. 


<58  W.  Va.  666) 

BALTIl^ORE    BARGAIN    HOUSE    v.    ST. 
CLAIR  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  16.  1906.) 

1.  Appeal  — When  Lies  —  Appointment  op 
Receiveb. 

A  decree  or  order  In  a  chancery  case  ap- 
pointing; a  receiver,  and  thereby  changing  the 
possession,  of  personal  property,  is  appealable. 
[Ed.   Note.— For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  S  683.] 

2.  Receivers— Appointment— DiscBSTiON  ov 

COUBT. 

The  appointment  of  a  receiver  is  not  a 
matter  of  right.  The  power  to  appoint  is  a 
discretionary  one,  to  be  exercised  with  great 
circumspection.  The  discretion  is  not  arbitrary 
or  absolute,  but  sound  and  Judicial. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  42» 
Cent  Dig.  Receivers,  S  14.] 

8.  Same— Nones  of  Application. 

There  Is  no  principle  of  the  law  of  re- 
ceivership of  greater  wisdom  and  more  firmly 
established  than  that  requiring  notice  of  the 
application. 

[Ed.  Note. — For  cases  \n  point,  see  voL  42, 
Cent  Dig.  Receivers,  §  M.] 

4.  Same. 

A  receiver  of  personal  property  may  be  ap- 
pointed in  vacation,  without  notice  of  the  ap- 
plication, before  service  of  process  in  the  suit. 
In  cases  in  which  to  require  notice  would  be 
unreasonable,  or  would  likely  defeat  the  pur- 
pose for  which  a  receiver  is  necessary,  and  in 
cases  of  great  emergency;  these  cases  consti- 
tuting exceptions  to  the  general  rule  requiring 
notice. 

[Bid.  Note. — For  cases  in  point,  see  voL  42. 
Cent  Dig.  Receivers,  §§  55,  56.] 

5.  Same— Failure  to  Give  Notice.. 

Where  notice  is  not  given,  the  bill  should, 
in  addition  to  showing  the  necessity  for  the 


appointment  of  a  receiver,  set  out  the  grounds 
which  excuse  failure  to  give  notice;  or  they 
must  at  least  appear  by  the  affidavits  filed  in 
support  of  the  application. 

[Ed.  Note. — For  cases  in  point,  see  voL  42» 
Cent  Dig.  Receivers,  §§  57,  62.] 

6.  Trusts— Equitt— Removal  of  Trustee. 

Equity,  by  virtue  of  its  general  jurisdic- 
tion over  the  administration  of  trusts,  has 
power  to  remove  trustees  for  cause. 

[Ed.  Note. — For  cases  in  point,  see  voL  47, 
Cent  Dig.  Trusts,  SS  216-218.] 

7.  Assignment  for  Benefit  of  Creditob&* 
Removal  of  Trustee— Bill  in  EJquity. 

A  bill  brought  to  remove  a  trustee  to  whom 
personal  property  has  been  assigned  for  the 
benefit  of  creditors,  and  to  appoint  a  receiver 
for  the  trust  property,  to  be  sufficient  must  con- 
tain full  and  precise  allegations  showing  the 
necessity  for  the  removal,  and  that  there  is 
danger  of  loss  or  misappropriation  of  the  trust 
property. 

[Ed.  Note. — For  cases  in  point  see  vol.  4» 
Cent  Dig.  Assignments  for  Benefit  of  Creditors, 
§§  696,  697.] 

8.  Receivers— Appointment. 

A  receiver  may  only  be  appointed  in  a  pend- 
ing case.  A  suit  does  not  lie  for  the  sole  pur- 
pose of  appointing  a  receiver,  but  the  court 
must  have  jurisdiction  of  the  suit  on  some  other 
ground  before  it  can  make  the  appointment 

[Ed.  Note. — For  cases  in  point,  see  vol.  42» 
Cent  Dig.  Receivers,  SS  5-11.] 

9.  Same. 

The  appointment  of  a  receiver  cannot  be 
made  in  vacation  any  more  than  in  term,  ex- 
cept in  a  pending  case. 

10.  Injunction— Bill— Verification. 

A  bill  of  injunction  may  be  sworn  to  by 
the  agent  or  attorney  of  the  plaintiff,  but,  if  so, 
it  must  appear  from  the  verification  that. the 
person  verifying  the  bill  knows  the  contenu 
thereof;  otherwise,  the  verification  is  fatally 
defective. 

[Ed.  Note. — For  cases  in  point  see  voL  27^ 
Cent  Dig.  Injunction,  H  26$,  265.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Conrt,  Taylor  Oonnty. 

Action  by  the  Baltimore  Bargain  House 
against  John  G.  St  Clair,  trustee,  and  others. 
Decree  for  plaintiff,  and  defendants  appeal. 
Reversed. 

W.  R.  D.  Dent  and  J.  G.  St  Clair,  for  ap- 
pellants. Ira  B.  Robinson  and  Hugh  War- 
der, for  appellees. 

« 

COX,  J.  Mary  Ij.  Bell  and  Fanny  B.  Bell, 
partners  in  the  mercantile  business  in  the 
city  of  Grafton,  under  the  firm  name  of 
"Beirs  Racket  Store."  by  deed  dated  and 
recorded  on  the  25th  of  July,  1904,  made  an 
assignment  of  all  their  stock  of  store  goods 
to  John  G.  St  Clair,  trustee,  for  the  benefit 
of  their  creditors.  Two  days  previous  to 
this  assignment  Fanny  B.  Bell,  by  deed  of 
record,  assigned  her  one-half  Interest  in  this 
stock  of  store  goods  to  Hugh  Warder,  trustee, 
to  secure  and  save  harmless  certain  Individ- 
ual Indorsers.  On  the  29th  day  of  July, 
1904,  process  was  Issued  in  this  suit  in  chan- 
cery, brought  In  the  circuit  court  of  Taylor 
county  by  the  Baltimore  Bargain  House,  a 
corporation,  against  St  Clair,  trustee,  Mary 
L.  Bell,  Fanny  E.  Bell,  Hugh  Warder,  trustee, 
and  the  creditors  and  indorsers  secured  by 
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the  two  deeds  of  aBSignment  The  suit  is 
for  tho  purpose  of  removing  St  Clair 
trustee,  and  appointing  receivers  to  sell  and 
dispose  of  the  stock  of  store  goods  and  collect 
the  accounts,  and  for  the  ascertainment  and 
payment  of  the  partnership  dehts.  Before 
process  was  served,  and  without  notice,  in 
vacation,  on  the  29th  of  July,  1904,  the  Judge 
of  the  circuit  court  of  Taylor  county,  upon 
presentation  of  the  bill  and  exhibits,  entered 
an  order  appointing  John  G.  St.  Clair  and 
Hugh  Warder  special  receivers  of  said  stoc^ 
of  store  goods,  and  directing  them  to  take 
possession  thereof  and  sell  the  same  after 
executing  bond,  and  enjoining  St  Clair  trus- 
tee from  selling  or  disposing  of  the  trust 
property  and  from  collecting  the  accounts. 
On  the  23d  of  August,  1904,  St  Clair  trustee 
and  Mary  L.  Bell,  before  the  Judge  in  vaca- 
tion, after  notice,  moved  the  dissolution  of 
the  injunction,  which  motion  was  overruled, 
and  St  Clair  trustee  and  Mary  L.  Bell  appeal. 

Our  first  duty  is  to  determine  the  extent 
of  the  appeal  granted.  The  petition  for  the 
appeal  expressly  prays  for  an  appeal  froili 
the  order  refusing  to  dissolve  the  injunction. 
It  also  refers  by  date  to  the  order  appointing 
receivers  and  enjoining  the  trustee,  and  as- 
signs errors  therein.  We  think  the  petition, 
fairly  construed,  asks  an  appeal  from  both 
orders,  and  that  the  appeal  granted  was  in- 
tended as  an  appeal  from  both.  So  treating 
the  appeal,  are  both  orders  appealable?  The 
seventh  paragraph  of  section  1,  c.  185,  Code 
1899,  expressly  gives  an  appeal  from  an  order 
or  decree  in  chancery  refusing  to  dissolve 
an  Injunction,  and  from  an  order  or  decree 
requiring  the  possession  or  title  of  the  prop- 
erty to  be  changed.  The  language  used  In 
the  opinion  In  Wagner  v.  Coen,  41  W.  Va. 
351,  23  6.  B.  735,  may  be  said  to  Indicate 
that  the  provision  In  relation  to  change  of 
possession  applies  only  to  real  estate,  and 
not  to  personal  property.  A  doubt  as  to 
whether  or  not  that  provision  applies  to 
personal  property  is  expressed  In  the  cases 
of  Harris  v.  Hauser,  26  W.  Va.  595,  and 
Hutton  V.  Lockridge,  27  W.  Va.  435.  How- 
ever, the  cases  of  Robrecht  v.  Robrecht,  46 
W.  Va.  738,  34  S.  E.  801,  and  RufTner  Bros. 
V.  Malrs,  33  W.  Va.  655,  11  S.  E.  5,  hold  that 
a  decretal  order  appointing  a  i^ecelver  for 
personal  property,  and  thereby  changing  the 
possession  thereof,  Is  appealable.  See,  also, 
Shannon  v.  Hanks,  88  Va.  338,  13  S.  B.  437; 
Barry  v.  Briggs,  22  Mich.  205;  Lewis  v. 
Campau,  14  Mich.  458,  90  Am.  Dec.  245.  It 
seems  clear  that  the  provision  permitting  an 
appeal  from  an  order  or  decree  in  chancery, 
where  the  possession  of  the  property  is 
changed,  applies  to  personal  property  as 
well  as  to  real  estate. 

Both  orders  being  appealable,  the  question 
to  be  decided  is:  Were  the  appointment 
of  receivers  and  the  awarding  of  an  injunc- 
tion against  the  trustee  proper?  The  re< 
celvers  were  appointed  without  notice,  before 
service  of  process  in  this  suit,  by  the  Judge 


In  vacation.  The  statute  (section  28,  c.  138, 
Code  1899)  permits  the  appointment  of  a 
special  receiver  in  any  proper  pending  case, 
where  there  is  danger  of  loss  or  misappro- 
priation of  the  property  involved,  and  ex- 
pressly requires  notice  of  the  application 
for  a  receiver  of  real  estate,  or  the  rents, 
Issues,  and  profits  thereof.  Therefore  what 
we  shall  hereafter  say  in  this  opinion  will 
relate  to  the  appointment  of  receivers  of 
personal  property.  The  statute  is  silent  as 
to  notice  of  the  application  for  a  receiver  of 
personal  property.  In  Ruffner  Bros.  v. 
Malrs,  supra,  it  is  said  that  in  the  light  of 
the  authorities  the  better  practice  is  to  re- 
quire notice  to  be  given  to  the  defendant 
before  passing  upon  the  application  for  a 
receiver,  unless  it  be  in  cases  of  the  greatest 
emergency  and  Imperative  necessity.  In  the 
case  of  Oil  Co.  v.  Gale,  6  W.  Va.  527,  Judge 
Haymond,  in  delivering  the  opinion  of  the 
court,  said:  "It  is  true  as  a  general  rule, 
though  not  universal,  that  notice  is,  or  should 
be,  required  of  the  time  and  place  of  making 
the  application  for  the  appointment  of  a 
special  receiver.  The  authorities  cited  in 
support  of  this  general  rule  show  that  there 
are  recognized  exceptions.  These  exceptions 
are  such  cases  as  that  Immediate  action  is 
or  may  be  necessary  to  prevent  great  Injury." 
Universally,  so  far  as  we  have  been  able  to 
examine,  the  authorities  recognize  that 
there  are  certain  well-established  exceptions 
to  the  general  rule  requiring  notice  of  the 
application.  Fredenhelm  v.  Rohr,  87  Va. 
764,  13  S.  B.*  193,  266;  Page  on  Receivers, 
148-150;  Morltz  v.  Miller,  87  Ala.  331,  6 
South.  269;  Hogg's  Eq.  Prin.  S  141;  Smith  on 
Receiverships,  §  5;  High  on  Receivers,  i  117; 
note  to  Cameron  v.  Imp.  Co.,  72  Am.  St  Rep. 
36,  and  cases  cited;  17  Enc.  PI.  &  Pr.  717; 
Anderson  on  Receivers,  S§  121,  122,  and  123. 
Classifications  of  exceptions  to  the  general 
rule  are  given  in  17  Enc.  PI.  &  Pr.  719,  and 
in  Hogg's  Eq.  Prin.  $  141,  and  In  Smith  on 
Receiverships,  $  5.  It  Is  clear  from  the  au- 
thorities that  in  cases  where  to  require  notice 
would  be  unreasonable,  or  would  likely  de- 
feat the  very  object  for  which  a  receiver  is 
necessary,  or  where  a  great  emergency  ex- 
ists, a  receiver  may  be  appointed  without  no- 
tice. It  may  be  agued  that  our  case  of  Bat- 
son  V.  Findley,  52  W.  Va.  343,  43  S.  E.  142, 
requires  notice  in  all  cases  of  ex  parte  or 
vacation  applications.  We  do  not  so  inter- 
pret that  decision.  The  first  point  of  the  syl- 
labus would  seem  to  go  that  far,  but,  when 
read  in  the  light  of  the  opinion,  it  does  not 
do  80.  In  the  opinion,  on  page  354  of  52  W. 
Va.,  and  page  146  of  43  S.  E.,  it  is  said :  "In 
every  Instance,  before  process  served — and 
the  application  is  thus  ex  parte — such  notice 
must  be  given,  except  In  cases  of  emergency, 
where  it  is  impracticable,  else  the  appoint- 
ment will  be  reversible.''  This  explains 
point  1  of  the  syllabus,  and  reconciles  the 
ease  on  this  point  with  our  other  decisions 
and  the  universal  law  of  the  land.    Where 
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notice  is  not  given,  the  bill  should,  in  ad* 
dition  to  showing  the  necessity  for  the  ap- 
pokitment,  set  out  the  grounds  which  excuse 
failure  to  give  notice;  or  they  must  at  least 
appear  by  the  affidavits  filed  in  support  of 
the  application.  17  Bnc.  PI.  &  Pr.  735; 
Florence  Bank  y.  U.  8.  Savings,  etc.,  Ck)^ 
104  Ala.  207.  16  South.  110;  Wabash  R.  CJo.  v. 
Dykeman,  133  Ind.  56,  32  N.  B.  823;  French 
V.  Gifford,  30  Iowa,  148;  Anderson  v.  Cecil, 
86  Md.  490,  38  Atl.  1074;  Verplanck  y.  Mer. 
Ins.  CJo.,  2  Paige  (N.  Y.)  438;  Virginia,  etc., 
Steel  Go.  v.  Wilder.  88  Va.  942,  14  8.  B.  806. 

While  a  receiver  for  personal  property 
may  thus,  in  cases  constituting  exceptions  to 
the  general  rule,  be  appointed  in  vacation 
without  notice,  yet  the  appointment  of  a  re- 
ceiver is  not  a  matter  of  right  The  power 
to  appoint  is  a  discretionary  one,  to  be  ex- 
ercised with  great  circumspection.  The  dis- 
cretion is  not  arbitrary  or  absolute,  but  sound 
and  judicial.  Anderson  on  Receivers,  $  49. 
See,  also,  note  5.  A  court  of  equity,  by  vir- 
tue of  its  general  jurisdiction  over  the  ad- 
ministration of  trusts,  has  the  power  to  re- 
move trustees  for  cause.  Rankin  v.  Brad- 
ford, 1  Leigh,  163;  Shelton  v.  Jones'  Adm'x, 
26  Orat  891 ;  Lewis'  Adm'r  v.  Glenn,  84  Va. 
947, 6  S.  B.  866 ;  Wagner  y.  Coen,  41 W.  Va.  351, 
23  S.  B.  735;  Machir  v.  Sehon,  Sheriff,  et  al.,  14 
W.  Va.  781.  A  bill  brought  to  remove  a 
trustee  to  whom  personal  property  has  been 
assigned  for  the  benefit  of  creditors,  and  to 
appoint  a  receiver  for  the  trust  property,  to 
be  sufficient  must  contain  full  and  precise 
allegations  showing  the  nec^sity  for  the 
removal,  and  that  there  is  danger  of  loss  or 
misappropriation  of  the  trust  property.  28 
Am.  &  Bug.  Bnc.  Law,  838;  note  to  Lee  y. 
Randolph,  2  Hen.  &  M.  12;  Wilson  v.  Mad- 
dox,  46  W.  Va.  641,  83  S.  B.  775.  See,  also. 
Coal  Co.  y.  Coal  Co.,  43  W.  Va.  721,  29  S.  B, 
514;  Dunlap  y.  Hedges,  35  W.  Va.  287,  13  8. 
B.  656;  Penn  y.  Whiteheads,  12  Grat  74;  Page 
on  Receivers,  I  1^7;  Anderson  on  Receivers, 
I  663;  Bnc.  PI.  &  Pr.  723.  724,  and  cases 
cited  in  note  1,  p.  724;  Hogg's  Bq.  Proa  §  745. 

The  allegations  of  the  plaintilTs  bill  claim- 
ed to  justify  the  taking  of  the  property  out 
of  the  hands  of  the  trustee  and  the  placing 
of  it  in  the  hands  of  the  receivers  are,  in 
substance,  as  follows:  That  the  defendants 
Mary  U  and  Fanny  B.  Bell,  partners,  etc., 
are  insolvent,  and  are  indebted  to  plaintiff; 
that  the  assignment  of  the  25th  of  July,  1904> 
is  void,  as  creating  a  preference ;  that  plain- 
tiff is  not  named  therein;  that  the  assignment 
requires  the  trustee  to  sell  the  trust  property 
after  four  weeks'  notice,  and  to  pay  the  pro- 
ceeds, first,  to  the  expenses  of  sale,  com- 
missions, etc.,  and  the  remainder  to  Mary  L. 
and  Fanny  B.  Bell;  that  the  trustee  has  not 
given  bond,  and  refuses  to  do  so;  that  the 
publication  of  notice  of  sale  requires  delay, 
during  which  rent,  etc,  will  have  to  be  paid, 
causing  a  waste  of  the  property;  that  it  is  the 
intention  of  the  trustee  to  carry  out  the 
provisions  of  the  assignment;  and,  after  pay- 


ing the  cost  and  expenses  of  sale,  to  pay  the 
remainder  to  Mary  L.  Bell  and  Fanny  E. 
Bell,  ignoring  the  claims  of  creditors.  The 
allegations  are  very  general.  The  goods  are 
not  allied  to  be  perishable.  The  delay  by 
notice  and  waste  by  payment  of  rent,  as 
alleged,  do  not  show  unreasonable  delay  or 
waste.  The  amount  of  the  rent  is  not  stated. 
While  it  is  alleged  that  the  Bells  are  insol- 
vent, yet  they  have  assigned  their  property 
to  a  trustee  for  the  benefit  of  their  creditors. 
There  is  no  allegation  that  the  trustee  Is 
insolvent,  or  that  he  has  lost,  misapplied,  or 
misappropriated  any  of  the  trust  property. 
It  is  allied  that  he  has  not  given  bond,  and 
refuses  to  do  so,  but  not  that  he  has  failed 
to  give  bond  after  notice,  under  section  6, 
c  72,  Code  1899,  which  then  provided  how 
a  trustee  may  be  required  to  give  bond.  The 
claim  that  the  assignment  is  void  as  creating 
a  preference  is  wholly  without  foundation, 
when  the  assignment  is  considered.  It  is 
for  the  benefit  of  all  the  creditors  of  the 
partnership,  without  preference  or  priority, 
naming  some,  and  adding  a  general  clause  in- 
cluding all  others.  Plaintiff  claims  that  it 
was  not  named  in  the  assignment  Its  d^t 
was  therein  named  to  ^'Baltimore  Bargain." 
instead  if  "Baltimore  Bargain  House."  This 
is  immaterial,  because,  if  not  named,  it  was, 
nevertheless,  secured  thereby.  The  claim 
that  it  is  the  intention  of  the  trustee,  after 
paying  costs  and  expenses  of  sale,  to  carry 
out  the  provisions  of  the  assignment,  and  pay 
the  balance  to  the  debtors,  ignoring  the  credit- 
ors, \B  not  sufficient  as  alleged.  The  bill 
makes  this  allegation  upon  information  and 
belief,  but  does  not  allege  that  the  trustee  has 
ever  expressed  such  intention.  Again,  the 
bill  allies  that  it  is  the  Intention  of  the 
trustee  to  carry  out  the  provisions  of  the 
assignment  This  is  inconsistent  with  the 
allegation  that  the  trustee  intends  to  pay 
over  the  remainder  of  the  proceeds  to  the 
debtors  after  paying  the  costs  and  expenses 
of  sale,  ignoring  the  credltorsL  The  legal 
effect  of  the  assignment  Is  to  give  a  lien  to 
all  the  creditors  of  this  insolvent  finn.  The 
trustee  is  bound,  in  the  performance  of  his 
duties,  by  the  legal  effect  of  the  instnunent 
under  which  he  acts.  He  cannot  ignore  the 
rights  of  creditors  and  pay  to  the  debtors. 
From  the  allegations  of  the  bill  we  find  no 
absconding  or  nonresident  debtor,  no  insol- 
vent trustee,  no  emergency  ci^se,  no  excuse  for 
failure  to  give  notice;  in  fact,  no  facts  Justi- 
fying the  appointment  of  a  receiver,  either 
with  or  without  notice,  or  justifying  the  In- 
junction against  the  trustee. 

It  is  argued  that  the  court  had  no  Juris- 
diction to  appoint  a  receiver  in  this  cause, 
because  the  bill  was  not  maintainable  upon 
other  grounds.  A  receiver  may  only  be  ap- 
pointed in  a  pending  case.  A  suit  does  not 
lie  for  the  sole  purpose  of  appointing  a  re- 
ceiver, but  the  court  must  have  jurisdiction 
of  the  suit  on  some  other  ground  before  it 
can  make  the  appointment    Section  2S,  c 
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133,  Code  1890;  Ralney  ▼.  Freeport  Smokeless 
C.  &  C.  Co  (decided  at  this  term)  62  S. 
E.  628;  Hogg's  Eq.  Proceed.  |  731;  17  Am. 
&  Eng.  Enc.  Law,  684;  Harwell  v.  PottB,  80 
Ala.  70;  State  t.  Union  Nat  Bank,  146  Ind. 
637,  44  N.  E.  686,  67  Am.  St  Rep.  209;  Jones 
▼.  Schall,  46  Mich.  380,  8  N.  W.  68;  Mabon 
7.  Ongley  Elec.  Co.,  166  N.  T.  196,  60  N.  B. 
806;  Robinson  ▼.  W.  Va.  Loan  Co.  (C.  C)  90 
Fed.  770.  AjD  appointment  cannot  be  made  in 
vacation  any  more  than  in  term,  except  in  a 
pending  case.  Harwell  y.  Potts,  supra;  State 
T.  Union  Nat  Bank,  supra;  Pressley  r.  Harri- 
son, 102  Ind.  14,  1  N.  E.  188;  Pressley  y. 
Lamd.  105  Ind.  171,  4  N.  B.  682;  Gny  t. 
Doak,  47  Kan.  236,  366,  27  Pac  968.  The 
bill  does  not  ask  or  pray  that  the  tmst  prop- 
erty be  administered  throngh  the  trustee. 
Its  general  object  is  to  administer  the  trust 
property  by  means  of  receivers.  It  is  not 
our  province  upon  this  appeal  to  pass  finally 
upon  the  sufficiency  of  the  bill  farther  than 
to  repeat  that  its  allegations  are  insufficient 
for  the  appointment  of  receivers,  and  an  in- 
junction against  the  trustee.  It  might  be 
stated,  as  an  additional  reason  for  dissolving 
the  injunction,  that  the  bill  was  not  proper- 
ly verified,  and  that  the  exhibits,  and  the  bill, 
without  verification,  do  not  show  a  proper 
case  for  injunction.  The  bill  was  sworn  to 
by  the  attorney  for  the  plaintiff.  The  verifi- 
cation used  did  not  follow  the  form  provided 
for  an  agent  or  attorney  by  section  42,  c. 
125,  Ck>de  1890.  and  was  not  to  the  same 
effect  "While  the  attorney  for  the  plaintiff 
verified  In  a  positive  manner,  yet  it  does  not 
appear  from  the  verification  that  the  attor- 
ney knew  the  contents  of  the  bill.  This  is 
essential,  and  must  appear  from  the  veri- 
fication; otherwise,  it  is  fatally  defective. 

The  order  appointing  receivers,  entered  on 
the  20th  of  July,  1904,  and  the  order  over- 
ruling the  motion  to  dissolve  the  injunction, 
entered  on  the  23d  of  August,  1904,  are  re- 
versed, and  the  motion  to  dissolve  the  in- 
junction is  sustained;  and  this  cause  is  re- 
manded for  any  further  proceedings  which 
may  be  proper  herein. 


(140  N.  C.  206) 

CRAWFORD  V.  MASTERS. 

(Supreme  Conrt  of  North  Carolina.    Dec  12, 
1906.) 

1.  Appeai.  — Rsvucw  — DiscBSTion  of  Tbial 

COUBT. 

Under  Clark's  Code,  |  893,  relating  to 
issues  of  fact,  the  court,  in  addition  to  the 
issues  in  its  alscretion,  may  submit  questions 
pertinent  to  the  matters  in  controversy;  but 
its  refusal  to  do  so  is  not  reviewable. 

[Ed.   Note. — For  cases  in  point,  see  voL  8, 
Cent.  Dig.  Appeal  and  Error,  {  8859.] 

2.  BTECTMKNT— DiSCLAIMBIfr— PutADING. 

In  an  action  for  the  recovery  of  land,  if 
defendant  wishes  to  disclaim  as  to  any  por* 
tion  of  the  locus  in  quo,  and  put  In  issue  the 
title  to  a  specific  portion,  he  must  do  so  in  his 
answer. 
[Ed.  Note. — For  cases  in  point,  see  voL  17* 


Cent.  Dff.  Syectment,  I 


8.    JunoiCENT— CONFOBMITT  TO  PLBAOINO  AND 

Yebdict. 

In  an  action  for  the  recovery  of  land,  the 
Judgment  must  conform  to  the  verdict  in  des- 
ignating the  extent  of  recovery,  and  must  be 
rendered  for  the  premises  described  in  the  com- 
plaint 

[Ed.  Note. — For  cases  in  point,  see  voL  80, 
Cent.  Dig.  Judgment,  |§  434-454.] 

4.    EjECTMENlVnJUDQHENT. 

In  an  action  for  the  recovery  of  land,  where 
plaintiff  alleged  ownership  and  defendant  ad- 
mitted possession,  and  the  court  instructed  that 
the  burden  was  on  plaintiff  to  establish  by  a 
preponderance  of  the  evidence  his  right  of  pos- 
session to  the  boundary  contended  for,  and  as 
to  the  true  location  of  his  boundary  set  out  in 
his  deed,  and  if  they  found,  by  the  greater  weight 
of  the  evidence,  that  the  boundary  was  as  con- 
tended by  defendant,  they  should  answer  the 
issue,  an  affirmative  finding  on  the  Issue  en- 
titled plaintiff  to  judgment  according  to  the 
description  of  the  lot  in  his  complaint 
6.  Appkai/— Habmless  Bbbob. 

In  an  action  for  the  recovery  of  land,  the 
admission  of  an  agreement  between  third  per- 
sons as  to  the  measure  of  liability  on  breach 
of  warranty,  having  no  bearing  on  the  issue, 
was  not  prejudicial  to  defendant. 

[Ed.  Note. — For  cases  in  point  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  H  4164,  4165.] 

Appeal  from  Superior  Court,  McDowell 
County;   McNeill,  Judge. 

Action  by  F.  P.  Crawford  against  D.  S. 
Masters.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

This  was  an  action  for  the  recovery  of  the 
possession  of  a  lot  in  the  town  of  Marion. 
Plaintiff  alleged  that  he  was  the  owner  of  the 
lot  and  that  defendant  was  in  possession  and 
wrongfully  detained  the  same.  Defendant 
denied  each  allegation  of  tli6  complaint 
Plaintiff  introdnced  grant  and  several  deeds 
for  the  purpose  of  showing  title  out  of  the 
state,  and  that  defendant  and  himself  claimed 
under  a  common  source.  He  introduced  sev- 
eral deeds  constituting  his  chain  of  title.  The 
description  of  the  lot  in  c<mtroversy,  set  out 
in  the  complaint  and  the  deed  under  which  he 
claimed,  is  in  the  following  words :  "Also  one 
other  lot  or  parcel  of  land  containing  about 
three-fourths  of  an  acre  adjoining  the  above 
on  the  southwest  aud  is  now  inclosed  with  the 
above-named  town  lot  For  the  courses  and 
distances  reference  can  be  had  to  a  deed  from 
E.  S.  Hull  to  John  Isbell;  said  lots  being 
sold  by  Benj.  Weeks,  administrator  of  John 
Isbell,  etc."  Plaintiff  testified  that  he  pur- 
chased the  lot  in  controversy,  together  with 
adjoining  lot  June  8, 1890,  from  J.  S.  Brown ; 
that  said  Brown  showed  him  the  boundaries ; 
that  his  son-in-law  was  there  in  possession; 
that  both  lots  were  inclosed  as  one  by  a  rail 
fence,  save  a  small  part  in  front  which  was 
inclosed  with  a  paling;  that  he  had  been  in 
possession,  etc.,  up  to  time  of  bringing  action. 
There  was  other  testimony  on  behalf  of  plain- 
tiff in  regard  to  fence.  The  defendant  intro- 
duced a  number  of  witnesses  contradicting 
plaintiff's  testimony  In  respect  to  the  location 
of  the  fence.  At  the  close  of  defendant's  evi- 
dence he  admitted  in  open  court  that  he  was 
In  possession  of  the  lot  west  of  the  new 
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street  Defendant  tendered  the  following 
issues:  "(1)  Is  the  plaintiff  the  owner  and 
entitled  to  the  lands  described  in  the  com- 
plaint? (2)  Where  Is  the  western  boundary 
of  the  second  lot  described  in  the  complaint? 
(3)  Is  the  defendant  in  possession  of  any  land 
to  which  plaintiff  has  shown  title?"  The 
court  declined  to  submit  the  issues,  and  in 
lieu  thereof  submitted  the  issue:  "(1)  Is  the 
plaintiff  the  owner  and  entitled  to  the  pos- 
session of  the  lands  described  in  the  com- 
plaint? Ans.  Yes."  Defendant  excepted.  The 
parties  introduced  a  map  showing  the  re- 
spective contentions  in  regard  to  the  bound- 
ary. The  plaintiff  Introduced  an  agreement 
entered  into  between  W.  R.  Whitson  and  W. 
S.  Masters  in  regard  to  the  measure  of 
liability  in  the  event  of  a  breach  of  warranty, 
etc.  Defendant  excepted.  There  was  no  ex- 
ception to  the  charge  as  given.  Defendant 
submitted  several  prayers  for  special  instruc- 
tions, some  of  which  were  declined.  The  de-. 
fendant  moved  for  judgment  upon  the  verdict, 
which  was  refused,  and  he  excepted.  He 
also  excepted  to  the  form  of  the  Judgment, 
and  appealed. 

Justice  &  Pless,  for  appellant  P.  J.  Sin- 
clair, for  appellee. 

CONNOR,  J.  (after  stating  the  facts).  The 
plaintiff  alleged  that  he  was  the  owner  of  the 
lot  in  controversy,  and  that  defendant  was  in 
the  wrongful  possession.  Both 'these  aver- 
ments defendant  denied.  Pending  the  trial 
defendant  admitted  that  he  was  in  possession 
of  that  portion  of  the  lot  in  respect  to  which 
there  was  a*  controversy.  With  this  admis- 
sion there  was  but  one  issue  arising  upon  the 
pleading — that  of  title.  It  is  elementary  that 
the  Issues  should  be  directed  to  the  matter 
alleged  on  the  one  side  and  denied  on  the 
other.  If  the  Judge,  in  his  discretion,  deem  it 
proper,  he  may,  in  addition  to  the  issues,  sub- 
mit questions  to  the  jury  pertinent  to  the 
matters  in  controversy;  but  he  is  not  com- 
pelled to  do  so,  and  his  refusal  is  not  re- 
viewable. Clark's  Code,  |  393,  and  cases 
cited.  In  an  action  for  the  recovery  of  land, 
if  the  defendant  wishes  to  disclaim  as  to  any 
portion  of  the  locus  in  quo,  and  put  in  issue 
the  title  to  only  a  specific  portion,  he  should 
do  so  in  his  answer.  If  he  denies  the  title  to 
the  entire  boundary,  and  the  issue  is  decided 
against  him,  the  judgment  will  be  signed  in 
accordance  with  the  allegation  in  the  com- 
plaint, unless  the  jury  shall,  by  their  verdict, 
restrict  the  boundary  of  the  recovery.  What- 
ever may  have  been  the  rule  under  the  action 
of  ejectment,  as  it  prevailed  prior  to  the 
adoption  of  our  Code  of  Procedure,  in  regard 
to  the  form  and  effect  of  the  Judgment,  it 
is  well  settled  that  in  the  civil  action  for  the 
recovery  of  real  estate  the  Judgment  must 
follow  and  conform  to  the  verdict  in  designat- 
ing the  extent  of  the  recovery,  and  must  be 
rendered  for  the  premises  described  in  the 
complaint  Sedg.  &  Wait  Trial  Title,  §  525. 
In  thlB  record  the  plaintiff  alleged  ownership 


of  a  lot  Inclosed  with  another  lot  conveyed  in 
the  same  deed.  The  boundaries  were  marked 
by  a  fence.  There  was  a  controversy  as  to 
the  location  of  the  fence.  His  honor  in- 
structed the  jury  that  the  burden  was  on  the 
plaintiff  to  establish,  by  a  preponderance  of 
the  evidence,  his  claim  and  right  of  possession 
up  to  the  boundary  contended  for;  that  he 
must  satisfy  them  as  to  the  true  location  of 
his  boundary  and  fence  set  out  in  his  deed,  as 
well  as  his  possession  within  the  same ;  that, 
if  they  found  by  the  greater  weight  of  the 
evidence  that  the  fence  was  at  the  point  con- 
tended for  by  the  defendant  (explaining  by 
reference  to  the  map  the  respective  conten- 
tions), they  should  answer  the  issue  "No.** 
The  finding  upon  the  issue  in  view  of  the  ad- 
mission settled  the  matter  in  controversy,  and 
entitled  the  plaintiff  to  Judgment  according  to 
the  description  of  the  lot  in  his  complaint 
His  honor's  charge  was  full  and  clear,  both 
in  respect  to  the  subject-matter  of  the  litiga- 
tion and  the  testimony  bearing  upon  the  re- 
spective contentions  of  the  parties. 

We  have  examined  the  instructions  asked 
by  the  defendant  and  think  that  in  so  far  as 
they  were  correct  propositions,  they  were 
given  by  the  Judge  below.  The  agreement  be- 
tween Whitson  and  Masters,  to  the  introduc- 
tion of  which  the  defendant  objected,  does  not 
appear  to  us  to  have  much,  if  any,  bearing 
upon  the  issue.  We  cannot  see  how  its  ad- 
mission prejudiced .  the  defendant  We  have 
examined  the  entire  record  In  the  light  of 
the  defendant's  esipeptions  and  brief,  and 
find  no  error.  The  case  was  fairly  tried,  and 
the  Judgment  was  drawn  in  accordance  with 
the  pleadings  and  verdict 

No  error. 


040  N.  G.  Ifi?) 

FURa  v.  JOHNSON. 

(Supreme  Court  of  North  Carolina.    Dec:  6. 
1905.) 

1.  Mabkeaqb — ^License — Wrongful  Isstjancb 
—Action  fob  Penalty— Instructions. 

In  an  action  against  a  register  of  deeds  to 
recover  the  statutory  penalty  for  issuing,  with- 
out plaintiff's  consent  a  license  for  the  marriage 
of  bis  daughter  under  18  years  of  age,  the  court 
correctly  charged  that  it  was  the  duty  of  the 
register.  In  issuing  a  marriage  license,  to  make 
such  inquiry  for  legal  objections  to  the  marriage 
and  as  to  the  age  of  the  parties  as  a  prudent 
business  man,  acting  in  the  most  important 
affairs  of  life,  would  make,  and  to  exercise  his 
duties  in  such  respect  carefully  and  conscien- 
tiously, and  not  as  a  mere  matter  of  form,  and 
that,  if  the  defendant  failed  so  to  do,  he  did 
not  make  reasonable  investigation. 

[Ed.  Note. — For  cases  in  point  see  vol.  34, 
Cent.  Dig.  Marriage,  S  84.] 

2.  Same— Reasonable  Inquiry  bt  Officer. 

It  was  proper  for  the  court  to  instruct  the 
jury  that  If  they  found  that  the  prospective 
groom  told  defendant  that  the  girl  was  18,  that 
he  had  seen  her  age  in  the  Bible,  and  that  she 
had  told  him  she  was  18,  and  should  find  that  de- 
fendant knew  the  witness  well,  and  knew  him 
to  be  a  man  of  good  character,  and  that  he 
stated  to  defendant  that  the  girl  was  18  and 
that  he  lived  just  across  the  street  from  her 
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family,   and  defendant  honestly  believed  racb 
statements,  he  made  reasonable  inquiry. 

[Bid.  Note. — For  cases  in  point,  see  yoL  d4, 
Gent.  Dig.  Marriage.  |  34.] 
&  Same  —  Duty  of  OFncsB  --  Examining 

Witnesses. 

The  act  of  1877,  imposing  a  penalty  for  is- 
suing a  license  for  the  marriage  of  a  girl  under 
18  without  the  consent  of  her  father,  eta,  and 
declaring  that  the  register  shall  have  power  to 
make  inquiry  by  examination  of  the  witnesses 
under  oath,  does  not  render  an  inquiry  under 
oath  a  prerequisite  to  a  reasonable  inquiry. 
4.  Same  —  Action  fob  Penalty  —  Bubden  of 

Pboof. 

Section  1816  of  the  statute  in  relation  to 
the  issuance  of  marriage  licenses  (Code  1883. 
p.  691)  provides  a  penalty  for  knowingly  and 
without  reasonable  inquiry  issuing  a  license  to 
any  persons  within  the  inhibition  of  the  statute. 
Held  that,  in  an  action  for  the  penalty,  the 
burden  is  on  plaintiff  to  show  that  the  license 
was  issued  knowingly  and  without  reasonable 
inquiry. 

Appeal  from  Superior  Court,  Cabarrus 
County;   Justice,  Judge. 

Action  by  B.  A.  Purr  against  W.  Reece 
Johnson,  as  register  of  deeds,  to  recover  a 
statutory  penalty  for  Issuing,  without  plain- 
tUTs  consent,  a  license  for  the  marriage  of 
bis  daughter.  From  a  Judgment  in  favor 
of  defendant,  plaintifT  appeals.    Affirmed. 

T.  D.  Maness  and  Adams,  Jerome  &  Arm- 
field,  for  appellant  L.  T.  Hartsell  and 
Montgomery  &  Crowell,  for  appellee. 

CONNOB,  J.  This  is  an  action  against 
the  register  of  deeds  to  recover  the  statutory 
penalty  for  issuing,  without  plaintilTs  con- 
sent, a  license  for  the  marriage  of  his  daugh- 
ter, who  was  under  18  years  of  age  and  re- 
sided with  him.  The  Judge  correctly  char- 
ged that  It  was  the  duty  of  the  register  of 
deeds,  in  issuing  a  marriage  license,  *'to 
make  such  inquiry  for  legal  impediments  to 
the  marriage  and  as  to  the  age  of  the  par- 
ties as  a  prudent  business  man,  acting  in  the 
most  Important  affairs  of  life,  would  make, 
and  to  exercise  bis  duties  in  this  respect 
carefully  and  conscientiously,  and  not  as  a 
mere  matter  of  form;  and,  if  the  defendant 
failed  to  do  so  in  the  issuing  of  the  license 
for  the  marriage  of  plaintifiTs  daughter,  then 
be  did  not  make  reasonable  inquiry,  and  the 
Jury  will  answer  the  third  issue  •*No." 
Where  there  is  a  conflict  of  evidence,  wheth- 
er there  has  been  "reasonable  inquiry"  is 
to  be  submitted  to  the  Jury  upon  all  evi- 
dence under  proper  instructions;  but,  if  the 
facts  are  agreed,  it  is  a  matter  of  law.  Joy- 
ner  v.  Roberts,  114  N,  C.  389,  10  S.  E.  645; 
Harcum  v.  Marsh,  130  N.  C.  154,  41  S.  E.  a 
The  court  instructed  the  Jury,  and,  we  think, 
properly,  that  if  they  found  that  "Goodman 
[the  prospective  groom]  told  the  defendant 
that  the  girl  was  18,  for  he  bad  seen  her 
age  in  the  Bible  and  she  had  told  him  she 
was  18  years  of  age,  and  should  further 
find  from  the  evidence  that  the  defendant 
knew  the  witness  Lowder  well,  and  knew 
bim  to  be  a  man  of  good  character,  and  that 


be  stated  to  Johnson  that  the  girl  was  18 
years  of  age,  and  that  he  lived  Just  across 
the  street  from  her  family,  and  signed  the 
paper,  not  under  oath,  and  that  defendant 
honestly  believed  these  statements  and  acted 
on  them,  believing  them,  the  defendant  made 
reasonable  inquiry,  and  you  will  answer  the 
third  issue  "Yes." 

We  cannot  concur  with  the  defendant's  con- 
tention that  there  was  not  reasonable  in- 
quiry because  the  witnesses  were  not  exam- 
ined by  the  register  under  oath.  The  act  of 
1887  (Acts  1887,  p.  583,  c.  831),  now  Revisal, 
S  2067,  does  not  require  that  the  register 
shall  make  inquiry  by  examination  of  the 
witnesses  in  such  cases  under  oath,  but 
merely  declares  that  he  shall  have  "the  pow- 
er to  do  so."  His  using,  or  failing  to  use, 
such  discretionary  power,  Is  merely  a  cir- 
cumstance to  be  considered  by  the  Jury.  In 
Agent  V.  Willis,  124  N.  C.  29,  32  S.  E.  322, 
the  examination  of  the  witness  was  made 
by  the  register  upon  oath,  but  the  court  held 
that,  under  the  suspicious  circumstances 
attendant  upon  that  case,  there  was  not  rea- 
sonable inquiry.  In  Trolinger  v.  Boroughs, 
133  N.  C.  312,  45  S.  E.  662,  a  rule  easily  un- 
derstood and  very  proper  to  be  followed  Is 
laid  down:  "While  we  may  not  prescribe 
any  rule  for  the  guidance  of  the  register,  it 
would  seem  that  'reasonable  Inquiry'  in- 
volves at  least  an  Inquiry  made  of,  or  infor- 
mation furnished  by,  some  person  known  to 
the  register  to  be  reliable,  or,  if  unknown, 
identified  and  approved  by  some  reliable  per- 
son known  to  the  register.  This  is  the  rule 
upon  which  banks  act  in  paying  checks,  and 
surely  in  the  matter  of  bxkAi  grave  impor- 
tance as  Issuing  a  marriage  license  the  regis- 
ter should  not  be  excused  upon  a  less  degree 
of  care.** 

In  regard  to  the  plaintHTs  exception  to 
his  honor's  Instruction  that  the  burden  of 
proof  is  upon  the  plaintiff  upon  the  third 
issue,  it  may  be  said  the  statute  gives  to 
any  one  who  will  sue  for  the  same  a  penalty 
to  be  recovered  of  "every  register  of  deeds 
who  shall  knowingly,  or  without  reasonable 
inquiry,  issue  a  marriage  license  for  the 
marriage  of  any  two  persons  within  the  in- 
hibition. The  cause  of  action,  therefore, 
consists  in  the  violation  of  section  1816  (Code 
1883,  p.  691),  "knowingly  and  without  reason- 
able Inquiry."  We  cannot  perceive  why  the 
burden  of  proof  upon  this  issue  Is  not  upon 
the  plaintiff.  If  the  two  first  Issues  had 
fieen  found  for  the  plaintiff,  and  no  ver- 
dict upon  the  third  issue  had  been  rendered, 
certainly  no  Judgment  could  have  been  sign- 
ed against  defendant  The  plaintiff  would 
not  have  made  out  his  case.  It  will  hardly 
be  contended  that  the  court  could,  as  matter 
of  law,  have  instructed  the  Jury  to  answer 
the  third  issue  for  the  plaintiff,  because  the 
defendant  had  introduced  no  evidence  tend- 
ing to  show  that  he  did  not  have  knowledge, 
or  that  he  made  reasonable  inquiry.    Yet 
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Buch  Is  the  duty  of  the  court  when  the  bur- 
den iB  upon  the  defendant  and  no  evidence 
is  introduced  tending  to  persuade  the  Jury 
to  sustain  bis  contention.  Such  is  the  basis 
and  resuit  of  the  application  of  the  rule — the 
test.  Wallace  v.  Robeson,  100  N.  C.  207»  6  S. 
E.  t>50.  If  the  general  issue,  as  upon  a  plea 
of  uon  debet,  bad  been  submitted,  the  court 
would  instruct  the  Jury  that  before  they 
couid  And  for  the  plaintiff  he  must  show  to 
them,  by  a  preponderance  of  the  evidence, 
a  state  of  facts  commensurate  with  the  es- 
sential allegations  of  his^  complaint.  The 
fact  that  the  case  was  tried  upon  three  issues 
does  not  change  the  rule.  The  burden  of 
each  issue  remains  on  the  plaintiff  untii  he 
brings  the  acts  of  defendant  within  the 
penalizing  language  of  the  statute.  While 
the  burden  of  proving  the  issue  is  on  the 
plaintiff,  he  may,  as  a  part  of  his  proof,  rely 
upon  the  facts  shown  by  him,  and  defend- 
ant's failure  to  introduce  testimony  peculiar- 
ly within  his  knowledge  and  possession,  as 
tending  to  sustain  his  contention,  and  to 
persuade  the  Jury  to  so  find.  This  Is  a  very 
different  matter  from  casting  the  burden  of 
proof  on  the  issue  upon  the  defendant  The 
rule  of  practice  is  illustrated  in  many  cases, 
as,  for  instance,  when  the  plaintiff,  in  ac- 
tions to  recover  damage  for  negligence,  in- 
vokes the  doctrine  res  ipsa  loquitur.  As  in 
those  cases  the  physical  facts  speak  for 
themselves,  so  here  the  manner  in  which 
and  circumstances  under  which  the  defend- 
ants issued  the  license  become  evidential 
upon  the  question  of  knowledge  or  absence 
of  reasonable  inquiry.  If  the  plaintiff  re- 
lies upon  the  averment  that  the  defendant 
knowingly  issued  the  license  in  violation  of 
the  provisions  of  the  statute,  he  certainly 
has  the  burden  of  proving  the  allegation. 
We  are  unable  to  see  why  the  same  rule 
does  not  obtain  when  he  relies  upon  the  aver- 
ment that  defendant  did  not  make  reasonable 
inquiry. 

The  rule  laid  down  by  Judge  Elliott  in 
his  work  on  Evidence — quoted  in  Meredith. 
V.  Railroad,  187  N.  C.  478,  50  S.  B.  1:  "As 
a  rule.  It  is  only  where  the  fact  negatived  is 
peculiarly  within  the  knowledge  of  the  ad- 
versary that  the  burden  is .  in  any  sense 
shifted  to  the  latter,  and  even  then  it  is 
the  burden  of  going  forward  rather  than  the 
burden  of  ultimately  establishing  the  case. 
The  fact  that  the  party  having  peculiar 
knowledge  of  the  matter  fails  to  bring  it 
forward  may  raise  a  presumption  or  Justify 
an  inference  in  favor  of  his  adversary^ 
claim,  and  thus  to  shift  the  burden  of  pro- 
ceeding in  order  to  win;  but  the  burden  of 
establishing  the  issue  is  not  shifted,  nor  is 
it  ordinarily  determined  in  the  first  instance 
by  the  mere  fact  that  a  negative  is  involved, 
or  that  some  fact  is  peculiarly  within  the 
knowledge  of  the  adverse  party" — is  approved 
by  us.  While  in  many  instances  the  plain- 
tiff is  required  to  prove  a  negative,  he  may, 
when  the  evidence  is  peculiarly  within  the 


knowledge  or  possession  of  the  defendant, 
rely  upon  defendant's  failure  to  produce. such 
evidence  as  a  cogent  fact  tending  to  sustain 
his  contention,  and,  considered  with  other 
circumstances,  may  persuade  the  Jury  to  find 
the  issue  in  his  favor.  *  This  rule  pertains 
only  to  the  mode  of  proof,  and  not  to  the 
burden  of  the  issue.  Stewart  v.  Carpet  Co., 
138  N.  C.  60.  50  S.  B.  662;  Ross  v.  Cotton 
Mill  (at  this  term)  52  S.  B.  121.  In  this  case 
defendant  went  upon  the  stand  and  testified 
in  respect  to  the  manner  and  extent  of  the 
Inquiry  made  by  him.  The  plaintiff  likewise 
introduced  testimony.  His  honor  correctly 
charged  the  Jury  that  the  burden  of  proof, 
on  the  issue,  was  upon  the  plaintiff.  If  the 
Legislature  Intended  to  make  the  Issuing  of 
the  license  contrary  to  the  statute  a  prima 
facie  case,  or  presumptive  evidence  of  knowl- 
edge, or  want  of  reasonable  inquiry,  it  conld 
easily  have  done  so  by  making  the  matter 
one  of  defense  by  way  of  a  proviso,  or,  as 
it  frequently  does,  by  declaring  that  the  proof 
of  certain  facts  should  constitute  presmniv- 
tive  evidence,  or  declare  them  to  be  a  prima 
fade  case.  Many  of  our  criminal  and  penal 
statutes  have  such  provisions.  They  have 
been  sustained  by  this  court  State  v.  Bar- 
rett 138  N.  C.  630,  50  S.  E.  506. 
The  Judgment  must  be  affirmed. 


a40  N.  C.  163) 

SPRINKLE  V.  WELLBORN. 

(Supreme  Court  of  North  Carolina.    Dec  6. 
1905.)  ^ 

1.  Deed— Fbattd — Pbesumption. 

Where,  when  a  deed  was  executed,  the 
grantor  had  not  sufiSdent  mental  capacity  to 
make  it,  and  the  grantee  had  notice  thereof, 
fraud  is  presumed ;  that  is.  there  is  a  construc- 
tive fraud,  authorizing  relief,  though  there  was 
no  actual  fraud  or  undue  influence. 

[Ed.  Note.— For  cases  in  point,  see  voL  16* 
Cent.  Dig.  Deeds,  $S  149,  151.] 

2.  CANCELLATIOIT  of  iNSTSUliENTS — ^AXTKBKA- 

TTVE  Relief. 

Where  a  vendee,  who  has  obtained  a  deed 
by  fraud,  has  conveyed  the  property  to  a  bona 
fide  purchaser,  equity  in  a  suit  to  cancel  the 
deed,  will  give  the  original  grantor  a  personal 
judgment  against  his  grantee  for  the  difference 
between  the  price  he  received  for  the  land  and 
wha't  he  paid  for  it 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Cancellation  of  Instruments,  S  115.] 
S.  Appeal — ^Habmless  Ebbob. 

Striking  out  the  answer  of  the  Jury  to  the 
issue  whether  there  was  actual  fraud  or  undue 
influence  in  obtaining  a  deed,  and  substitutinx 
the  opposite  answer,  is  harmless,  where  fraud 
is  to  De  presumed  from  the  fact  of  insanity  of 
the  grantor. 

4.  Same — Objection  Not  Made  at  Tbial. 

Objection  to  counsel  having  referred  in 
argument  to  records  as  evidence,  when  they 
were  merely  introduced  for  the  consideration  of 
the  court  alone,  for  the  purpose  of  passing  on 
the  competency  of  a  witness,  not  having  been 
made  at  the  trial,  may  not  thereafter  be  made. 

5.  Sa&ce — Objection  Waived.     , 

Objection  to  counsel  for  one  party  referring 
to  certain  records  as  evidence  is  waived  by 
counsel  for  the  other  party  doing  the  same. 
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G.   TBIAL — ^iNSTBUCnONB. 

The  ooart  need  not  give  a  mqiiMted  InBtnie- 
tion,  where  it  is  substantially  covered  by  In- 
structions given. 

LEd.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  §S  651-659.] 

7.  Deeds  —  Mental  Capacitt  of  Gbantob  — 
Notice  to  Obantee. 

Evidence  in  a  suit  to  avoid  a  deed  held  suffi- 
cient to  sustain  a  finding  that  grantee  had  notice 
that  the  grantor  had  not  sumcient  mental  ca* 
pacity  to  make  the  deed. 

Appeal  from  Superior  Ckrart,  Wilkes  Ooun* 
ty;  Cooke,  Judge. 

Action  by  Nancy  Elvira  Sprinkle,  by  W. 
R.  Sprinkle,  her  guardian,  against  J.  M.  Well- 
bom  and  another.  From  an  adverse  judg- 
ment, defendant  Wellborn  appeala    Affirmed. 

This  action  was  brought  by  the  plaintiff, 
Nancy  Elvira  Sprinkle,  who  is  represented  by 
her  guardian,  W.  R.  Sprinkle,  against  the 
defendant  J.  M.  Wellborn  to  set  aside  a  deed 
made  by  the  said  Nancy  Elvira  Sprinkle  to 
the  defendant  Wellborn  on  the  19th  day  of 
October,  1886,  for  want  of  mental  capacity 
to  make  the  same,  and  for  fraud  and  undue 
Influence  In  ^procuring  the  execution  of  the 
said  deed.  Issues  were  submitted  to  the  jury 
which,  with  the  answers  thereto,  are  as  fol- 
lows: "(1)  Did  Nancy  E.  Sprinkle  at  the 
time  of  executing  the  deed  of  October  19, 
1886,  have  sufficient  mental  capacity  to  make 
the  same?  A.  No.  (2)  If  Nancy  B.  Sprinkle 
had  not  sufficient  mental  capacity  at  such 
time  to  make  such  deed,  did  J.  M.  Wellborn 
have  notice  of  it?  A.  Yes.  (3)  Was  any 
fraud  or  undue  Influence  practiced  on  Nancy 
B.  Sprinkle  by  J.  M.  Wellborn  to  Induce  her 
to  make  such  deed?  A.  No.  (4)  What  was 
the  amount  of  the  benefit  derived  by  Nancy 
EL  Sprinkle  from  the  consideration  for  the 
deed  to  the  river  farm?  A.  [by  consent]. 
$1,299  [the  amount  of  the  Salmons  mortgage 
debt] ;  the  value  of  the  mountain  or  Miller 
tract  of  land  and  the  value  of  the  cattle  de- 
livered to  her,  and  all  as  of  date  October  19, 
1886.  (5)  What  was  the  value  of  the  riv- 
er farm  October  19,  1886?  A.  $4,000.  (6) 
What  has  been  the  average  annual  rental 
value  of  said  river  farm  since  October  19, 
1886?  A.  $200.  (7)  What  was  the  value  of 
the  mountain  or  Miller  tract  October  19, 
1886?  A.  $1,500.  (8)  What  has  been  the 
average  annual  rental  value  of  said  mountain 
or  Miller  tract  since  October  19,  1886?  A. 
$75.  (9)  What  was  the  value  of  the  cattle 
received  by  Nancy  B.  Sprinkle  in  said  trade? 
A.  $75.  (10)  If  the  said  Nancy  B.  Sprinkle 
had  not  sufficient  mental  capacity  to  make 
said  deed,  did  the  defendant  Greenwood  have 
notice  thereof?  A.  [by  consent].  No.  (11) 
Was  the  defendant  Greenwood  a  purchaser 
for  value  without  notice  of  any  fraud  on  the 
part  of  Wellborn  to  procure  the  deed  to  him- 
self, if  any  such  was  practiced?  A.  [by  con- 
sent]. Yes."  There  was  no  objection  to  the 
Issues.  It  is  not  necessary  to  state  the  evi- 
dence.   It  was  volomlnouSy  but  the  only  ma- 


terial portion  of  it  will  be  stated  In  the  opin- 
ion. 

The  defendant  requested  the  court  to  give 
a  number  of  instructions,  all  of  which  were 
given,  except  those  numbered  3,  13,  and  14, 
which  will  be  noticed  hereafter.  The  materi- 
al instructions  glv^i  in  response  to  the  de- 
fendant's prayers,  upon  the  Issue  as  to 
mental  capacity,  were  as  follows:  **(1)  The 
law  Axes  no  particular  standard  of  intelli- 
gence neoesa&ry  to  be  possessed  by  parties 
In  making  a  contract ;  and,  although  a  person 
may  not  have  sufficient  intelligence  to  man- 
age his  affairs  in  a  proper  and  prudent  mnn- 
ner,  still  he  may  be  capable  of  making  a 
binding  contract  (2)  It  Is  not  required  that 
a  person  should  be  able  to  make  a  disposi- 
tion of  his  property  with  judgment  and  dis- 
cretion. It  is  sufficient  if  lie  understands 
what  he  is  about  If  a  person  knows  what 
he  is  doing  and  is  aware  of  the  nature  of  the 
particular  transaction,  such  person  ha)B  suffi- 
cient mental  capacity  to  make  a  contract, 
although  that  person  may  not  act  wisely  or 
discreetly,  or  make  a  good  bargain.  (3)  If 
the  Jury  find  from  the  evidence  that  on  the 
19th  of  October,  1886,  Nancy  B.  Sprinkle  had 
sufficient  mental  capacity  to  understand  what 
she  was  about  and  the  nature  and  extent  of 
the  property  when  she  executed  the  deed,  and 
that  she  understood  the  nature  and  effect 
thereof,  they  will  answer  the  first  issue  'Yes,' 
although  they  also  find  from  the  evidence 
that  she  was  eccentric,  and  that  her  mind 
was  weak  and  flighty,  and  that  the  trade 
she  made  was  not  a  prudent  one,  and  was 
not  made  in  the  exercise  of  discretion  and 
good  judgment  (4)  If  the  jury  find  from 
the  evidence  that  at  the  time  the  deed  was 
executed  to  wit,  October  19,  1886,  Nancy  B. 
Sprinkle  had  sufficient  mental  capacity  to  un- 
derstand and  appreciate  that  she  was  making 
a  deed  by  whtch  she  passed  the  title  to  the 
river  farm  to  the  defendant  Wellborn,  that 
she  was  depriving  herself  of  the  ownership 
and  control  thereof,  and  that  she  was  get- 
ting in  exchange  therefor  the  farm  in  Ashe 
county  and  the  cattle  mentioned  in  the  evi- 
dence, and  that  the  mortgage  to  Salmons 
was  to  be  paid  by  the  defendant,  then  they 
will  answer  the  first  issue  'Yes,'  although 
they  may  also  find  that  it  was  not  a  prudent 
trade,  and  was  not  made  with  discretion  and 
good  judgment  (5)  Mere  weakness  of  mind 
and  susceptibility  to  undue  or  fraudulent  in- 
fluences, however  clearly  shown,  will  not 
vitiate  a  contract  unless  It  was  induced  by 
fraud.  Where  there  is  a  legal  capacityi 
there  cannot  be  an  equitable  incapacity,  apart 
from  fraud.  If  a  person  be  of  sound  mind, 
he  has  the  right  to  dispose  of  his  property, 
and  his  will  stands  in  place  of  a  reason,  pro- 
vided the  contract  justified  the  conclusion 
that  he  exercised  deliberate  judgment  such 
as  it  is  and  has  not  been  circumvented  or 
Imposed  upon  by  artifice  or  undue  infiuence 
which  amounts  to  fraud."    The  following  in- 
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Btrnctions,  which  the  defendant  requested  the 
court  to  give  the  jury,  were  refused:  "(1) 
Unless  the  mind  of  such  person  is  wholly  In- 
capable of  any  reflection  or  deliberate  act, 
so  that  in  fact  he  was  unaware  of  the  na- 
ture and  effect  of  the  particular  transaction, 
such  person  in  the  eye  of  the  law  has  sufll- 
cient  mental  capacity  to  make  a  contract 
(2)  Upon  all  of  the  evidence  the  Jury  Is  in- 
structed that  the  defendant  Wellborn  did  not 
have  notice  of  any  mental  incapacity  of  Nan- 
cy E.  Sprinkle,  If  any  such  existed.  (3)  The 
Jury  will  answer  the  third  issue  'No.* " 

The  court  then  charged  the  Jury  generally 
as  follows:  "Those  who  allege  Insanity, 
idiocy,  imbecility,  and  Incapacity  must  prove 
it  by  the  greater  weight  of  the  evidence; 
must  overcome  the  legal  presumption  of 
soundness  of  mind.  Has  the  plaintiff  over- 
come this  presumption  of  law?  If  so,  you 
will  answer  the  first  issue  'No,'  and  thereby 
declare  that,  when  she  made  the  deed,  El- 
vira Sprinkle  did  not  have  that  mental  ca- 
pacity which  the  law  requires  of  those  who 
dispose  of  their  property.  The  law  does  not 
require  that  a  ^person  be  able  to  dispose  of 
his  or  her  property  with  Judgment  and  dis- 
cretion, or  be  able  to  get  the  best  of  a  trade. 
It  Is  sufficient  In  law  if  he  or  she  understands 
what  he  or  she  is  doing  and  what  they  are 
about  The  law  does  not  require  a  high  de- 
gree of  intelligence,  but  it  does  require  sufQ- 
clent  mind  to  know  and  comprehend  the 
character  of  the  act  and  to  know  what  one  is 
doing.  Did  Elvira  Sprinkle,  when  she  made 
the  deed  to  the  river  farm,  know  what  she 
was  about ;  know  the  effect  of  the  Instrument 
she  was  signing ;  know  that  she  was  parting 
with  her  land  and  getting  the  land  In  Ashe 
county  and  the  cattle  and  the  payment  of  the 
mortgage  In  return?  If  she  did  not  fully 
comprehend  this,  you  will  answer  the  issue 
•No';  otherwise,  you  will  answer  it  •Yes.* 
You  understand,  of  course,  that  you  are  in- 
quiring Into  the  contract  of  Elvira  Sprinkle 
on  October  19,  1886.  Was  she  sound,  then, 
and  of  sufficient  mental  capacity  to  make  the 
deed  on  that  day?  Where  one  has  sufficient 
mental  capacity  at  the  time  he  signs  the 
deed  to  understand  the  nature  and  extent  of 
the  property  disposed  of,  and  the  force  and 
effect  of  his  act  in  signing  the  deed,  then  he 
is  capable  of  executing  a  deed.  If  you  find 
that  Nancy  Sprinkle,  at  the  time  she  signed 
the  deed  on  the  19th  October,  1886,  had  mind 
and  intelligence  sufficient  to  enable  her  to 
have  a  reasonable  judgment  of  the  kind  and 
value  of  the  property  embraced  in  the  deed, 
and  to  understand  the  effect  of  her  act  in 
making  the  deed,  you  should  answer  the  first 
issue  *Yes' ;  but  If  you  shall  find  that  she  did 
not  have  such  mind  and  Intelligence  as  stated, 
you  will  answer  the  first  Issue  'No.' "  The 
court  Instructed  the  jury  on  the  law  applica- 
ble to  the  other  issues,  recapitulating  the 
evidence  by  grouping  the  same  as  applicable 
to  the  different  issues,  and  explained  the  law 
arising  thereon.    The  court   instructed   the 


Jury  as  to  the  difference  between  substantive 
evidence  and  corroborating  and  Impeaching 
evidence,  and  then  Instructed  them  further, 
as  follows:  ••The  evidence  of  statements 
made  In  this  case,  by  witnesses  other  than 
the  parties  to  this  suit  different  from  and 
inconsistent  with  the  testimony  given  by 
such  witnesses  on  this  trial,  was  allowed  only 
for  the  purpose  of  Impeaching  such  witnesses, 
and  is  not  to  be  considered  as  substantive  evi- 
dence. Evidence  of  the  statements  of  wit- 
nesses which  accord  with  their  evidence  on 
the  trial  is  only  allowed  for  the  purpose  of 
corroborating  such  witnesses,  and  is  not  to  be 
considered  by  the  Jury  as  substantive  evi- 
dence." 

After  the  verdict  was  returned  the  court 
found  that  the  answer  of  the  Jury  to  the 
third  issue  was  against  the  weight  of  the 
evidence,  and  set  it  aside,  and  that,  upon  the 
resiM)nses  to  the  other  Issues,  there  was 
fraud  in  law.  The  court  thereupon  answered 
the  third  Issue  "Yes."  The  defendant  ex- 
cepted. During  the  trial  the  plaintiff  intro- 
duced in  evidence  the  record  entitled  '•In 
the  Matter  of  the  Inquiry  into  the  Mental 
Ck>ndition  of  Nancy  E.  Sprinkle,"  which  was 
a  proceeding  Instituted  In  1893  under  the 
statute;  the  record  showing  the  appointment 
of  W.  R.  Sprinkle  as  her  guardian.  In  the 
said  proceeding  the.  jury  found  that  she  was 
••incompetent  to  manage  her  own  business." 
The  plaintiff  then  introduced  the  record  in 
the  case  of  Nancy  E.  Sims,  by  her  guardian, 
V.  W.  M.  Sims  (N.  C.)  28  S.  E.  407,  40  L.  R. 
A.  737,  61  Am.  St  Rep.  665,  in  which  her 
marriage  to  the  defendant  was  annulled  by 
a  Judgment  of  the  court  based  upon  the 
verdict  of  a  Jury  that  she  did  not  have  suf- 
ficient mental  capacity  to  enter  into  the 
contract  of  marriage.  The  records  were  each 
duly  objected  to  by  the  defendant  The  ob- 
jections were  overruled,  and  the  defendant 
excepted.  The  records  were  offered  solely 
for  the  consideration  of  the  court,  and  in 
respect  to  them  the  following  facts  are  stat- 
ed :  ••The  court  held  that  these  records  were 
admitted  only  for  the  purpose  of  considera- 
tion by  the  court  upon  the  question  whether 
or  not  the  defendant  Wellborn  was  compe- 
tent to  testify  as  to  the  conversations  and 
transactions  between  himself  and  the  plain- 
tiff, the  objection  to  his  competency  being 
that  she  was  now  a  lunatic,  and  the  court  so 
stated  in  the  presence  of  the  Jury."  The  de- 
fendant then  introduced  the  record  of  the 
second  inquiry  into  the  sanity  of  Nancy  Sims, 
dated  August  1S95,  in  which  the  Jury  found 
that  she  was  sane  and  "competent  to  trans- 
act the  ordinary  business  of  life."  The 
plaintiffs  contended  that  the  records  they 
introduced  should  be  admitted  as  evidence 
for  the  jury  to  consider,  and  the  defendant 
Insisted  that  the  record  they  introduced 
should  be  admitted  in  the  same  way.  The 
Judge  excluded  all  the  records  as  evidence 
for  the  jury,  but  stated  that  If  he  should 
decide   later  to   admit  the  records  as  evi- 
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dence,  be  would  80  announce.  The  court 
did  not  decide  to  admit  tbem  as  evidence. 
The  defendant  then  read  the  deposition  of 
Governor  Glenn.  After  the  close  of  the  evi- 
dence, and  while  one  of  the  counsel  was 
addressing  the  jury,  an  attorney  for  the 
plaintiff  came  up  to  the  bench  and  said  to 
the  judge  that,  as  Governor  Glenn's  deposi- 
tion had  been  introduced,  he  thought  the 
court  ought  to  allow  the  records  to  go  to 
the  jury  as  evidence,  and  wanted  to  know 
If  the  court  would  let  him  argue  to  the  jury 
that  they  were  evidence.  The  court  said, 
"No,"  that  those  records  were  not  in  evi- 
dence, and  that  he  must  not  refer  to  them  in 
argument  The  judge  was  engaged,  during 
the  arguments,  in  preparing  instructions 
and  considering  the  prayers  for  instruction 
handed  up  to  him  just  before  the  argument 
commenced,  and  did  not  pay  any  attention  to 
the  arguments  of  counsel,  and  did  not  know, 
until  after  the  verdict  had  been  rendered, 
that  counsel  in  their  arguments  had  referred 
to  the  said  records  as  evidence ;  but  the  court 
finds,  after  hearing  the  evidence  of  the  at- 
torneys, that  one  of  the  four  attorneys  for 
the  plaintifl  who  addressed  the  jury  (but 
not  the  one  referred  to  above)  in  his  argu- 
ment did  refer  to  the  said  records  as  evi- 
dence, and  that  the  attorneys  for  the  defend- 
ant also  in  their  reply  referred  to  the  said 
records  as  evidence  and  discussed  the  same. 
The  attention  of  the  court  was  not  called 
to  this,  nor  any  objection  made  to  it  during 
the  argument ;  but  the  defendant,  after  ver- 
dict, called  the  court's  attention  to  it,  and 
moved  to  set  aside  the  verdict  on  that  ground. 
The  counsel  for  the  plaintiff,  who  referred 
to  the  records  as  evidence,  had  not  been 
advised  of  what  the  court  had  said  to  his 
associate,  neither  had  the  counsel  for  the 
defendant 

There  was  a  motion  for  a  new  trial  based 
upon  errors  during  the  progress  of  the  trial 
and  objections  to  argument  of  counsel,  as 
appears  in  the  finding  by  the  court  which 
motion  was  overruled.  Judgment  for  plain- 
tiff, and  defendant  appealed. 

W.  W.  Barber,  R.  A.  Doughton,  and  Man- 
ly &  Hendren,  for  appellant  Shepherd  ft 
Shepherd  and  T.  B.  Finley,  for  appellee. 

WALKER,  J.  (after  stating  the  case).  The 
jury  found  in  this  case,  by  consent  in  their 
answers  to  the  tenth  and  eleventh  issues, 
that  the  defendant  T.  J.  Greenwood  had 
purchased  the  land  in  controversy  for  value 
and  without  notice  of  the  mental  incapacity 
of  Nancy  Elvira  Sprinkle,  and  also  without 
notice  of  any  fraud  of  Wellborn,  if  there 
was  any,  in  procuring  the  deed.  Counsel  for 
the  plaintiff  properly  admitted  that  under 
this  finding,  they  could  not  proceed  further 
against  Greenwood,  and  the  cause  was  there- 
fore continued  against  Wellborn  on  the  theory 
that  upon  the  verdict  he  is  liable  for  the 
value  of  the  land,  less  the  amount  paid  by 
him  therefor ;  and  for  the  difference  between 


these  two  amounts  judgment  was  rendered 
in  the  court  below.  There  Is  no  serious  con- 
tention, as  we  understand,  that  the  defend- 
ant is  not  so  liable,  if  the  rulings  of  the 
court  as  to  all  issues,  except  the  third,  and 
consequently  the  verdict  and  the  judgment 
are  free  from  error  and  can  be  sustained, 
though  it  was  suggested  that  the  liability 
was  not  so  clearly  apparent  as  to  be  con- 
ceded or  taken  for  granted,  without  any 
good  reason  given  or  any  authority  cited  to 
establish  it  We-  will  therefore  consider  this 
question  before  passing  to  the  discussion  of 
the  other  matters.  The  first  essential  ele- 
ment of  a  contract  is  consent  and  there  can 
be  no  true  agreement  without  the  capacity 
to  understand  it  and  freedom  to  accept  or  to 
reject  the  terms  proposed.  The  |)arties  must 
be  able  and  willing  to  contract  If,  there- 
fore, one  person  induces  another  who  lacks 
this  capacity  or  this  freedom  to  enter  into 
an  apparent  contract  equity  will  not  recog- 
nize the  transaction,  however,  as  one  author 
says,  it  may  be  fenced  by  formal  observances ; 
but,  deeming  it  fraudulent  will  in  proper 
cases  afford  relief  against  it  at  the  suit  of 
the  party  imposed  upon.  Fetter  on  Equity, 
143.  Gn  this  ground  the  contracts  of  idiots, 
lunatics,  and  other  persons  non  compos  men- 
tis are  generally  regarded,  in  a  certain 
sense,  as  invalid.  It  has  been  said  by  many 
courts  that  the  contracts  of  a  lunatic,  made 
after  the  fact  of  insanity  has  been  judicially 
ascertained,  are  absolutely  void,  and  that 
he  can  have  no  power  to  contract  at  all  until 
there  is  a  reversal  of  the  finding  and  he  is 
permitted  to  resume  control  of  his  property. 
Id.  143;  Odom  v.  Riddlck,  104  N.  C.  515, 
10  S.  B.  609,  7  L.  R.  A.  118,  17  Am.  St  Rep. 
686.  We  need  not  now  decide  what  is  the 
law  in  this  respect  as  there  had  been  no 
inquisition  of  lunacy  at  the  time  the  deed  in 
this  case  was  executed.  We  will  have  oc- 
casion, though,  to  advert  to  the  nature  and 
effect  of  such  an  inquisition  hereafter  in 
discussing  another  question. 

In  regard  to  a  contract  entered  into  by  a 
person  apparently  sane,  before  the  fact  of 
insanity  has  been  judicially  established,  the 
law  is  well  settled,  we  believe,  that  such 
contracts  are  at  most  only  voidable,  and  will 
not  be  set  aside  when  the  other  party  to  be 
affected  by  the  decree  of  the  court  had  no 
notice  of  the  fact  of  insanity,  has  derived 
no  inequitable  advantage,  and  the  parties 
cannot  be  placed  in  statu  quo.  The  reason 
for  this  distinction  between  contracts  made 
when  there  has  been  office  found  and  those 
when  there  has  not  is  said  by  the  authorities 
to  be  plain.  "Insanity  is  one  of  the  most 
mysterious  diseases  to  which  humanity  is 
subject  The  ripest  professional  skill  and 
the  keenest  observation  sometimes  fail  to 
detect  it  in  its  incipient  stages.  Sound  law 
and  good  morals,  therefore,  alike  forbid  the 
rescission  of  a  contract  on  the  ground  of 
insanity  by  one  who  is  unable  or  unwilling 
to  restore  the  properly  acquired  thereunder 
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to  the  other  party,  who  entered  into  it  in 
good  faith,  in  entire  Ignorance  of  the  In- 
sanity, and  without  taking  any  advantage 
by  reason  thereof."  Fetter  on  Equity,  pp. 
143,  144 ;  Eaton  on  Equity,  816.  "The  mere 
fact  that  a  man  is  of  weak  understanding, 
or  is  below  the  average  of  mankind  in  in- 
tellectual capacity,  is  not  of  itself  an  ade- 
quate ground  to  defeat  the  enforcement  of 
an  executory  contract,  or  to  set  aside  an 
executed  agreement  or  conveyance.  But 
where  mental  weakness  is  accompanied  by 
other  inequitable  incidents,  such  as  undue 
influence,  great  ignorance,  and  want  of  ad- 
vice, or  inadequacy  of  consideration,  equity 
will  interfere  and  grant  either  afllrmative  or 
defensive  relief."  Eaton  on  Equity,  p.  317. 
In  the  case  6f  an  insane  person,  one  wholly 
incompetent  to  contract,  the  law  presumes 
fraud  from  the  condition  of  the  parties,  the 
same  as  it  does  in  the  case  of  a  contract  of 
a  person  under  duress  or  undue  Influence, 
or  of  contracts  between  persons  occupying 
a  flduclary  relation.  The  presumption  is 
stronger  or  weaker  according  to  the  position 
or  condition  of  the  parties  with  respect  to 
each  other.  Fraud  vitiates  all  contracts, 
but  as  a  general  rule  it  is  not  presumed,  but 
must  be  proved.  Proof  is  not  dispensed  with, 
but  there  are  certain  well-deflned  relations, 
as  there  are  certain  facts,  when  established, 
from  which  the  law  presumes  fraud,  and 
which,  though  not  necessarily  binding  upon 
the  Jury,  may  answer  as  plenary  proof  of 
the  fraud,  unless  the  Innocence  of  the  party 
charged  with  Its  commission  in  some  way 
appears.    Lee  v.  Pearce,  68  N.  C.  76. 

In  the  classiflcation  of  frauds  of  which  a 
court  of  equity  takes  cognizance  the  kind 
which  is  said  to  be  presumed  from  a  trans- 
action with  a  lunatic  is  to  be  referred  to  the 
well-known  head  of  constructive  frauds. 
Eaton's  Equity,  314.  Lord  Hardwicke,  for 
the  purpose  of  convenient  consideration,  di- 
vided the  subject  of  fraud  into  four  classes: 
"(1)  Fraud  arising  from  the  facts  and  cir- 
cumstances of  imposition.  (2)  Fraud  arising 
from  the  intrinsic  matter  of  the  bargain 
itself.  (3)  Fraud  presumed  from  the  circum- 
stances and  condition  of  the  parties  contract- 
ing. (4)  Fraud  affecting  third  persons  not 
parties  to  the  transaction."  Earl  of  Chester- 
field V.  Janssen,  2  Ves.  Sr.  125.  This  clas- 
sification has  generally  been  adopted.  Our 
case  falls  under  the  third  head,  as  does  also 
a  contract  with  a  person  so  far  drunk  that 
he  is  substantially  non  compos  mentis  and 
not  capable  of  apprehending  the  effect  of 
what  he  does.  The  presumption  is  raised 
without  the  aid  of  any  evidence  of  actual 
imposition,  from  the  very  nature  of  the  trans- 
action. Adams'  Eq.  (5th  Ed.)  §  182,  pp.  864, 
365;  Bispham  (8d  Ed.)  §  230;  Eaton  and 
Fetter,  supra;  Odom  v.  Riddick,  supra; 
Cameron  v.  Power  Co.,  138  N.  C.  365,  50  S. 
E.  685.  Lord  Hardwic&e,  in  the  case  from 
Vesey  we  have  cited,  says:  "A  third  kind 
of  fraud  is  that  which  may  be  presumed 


from  the  circumstances  and  conditions  of  the 
parties  contracting,  and  this  goes  further 
than  the  rule  of  law,  which  is  that  it  must 
be  proved,  and  not  presumed ;  but  it  is  wisely 
established  in  this  court  to  prevent  taking 
surreptitious  advantage  of  the  weakness  or 
necessity  of  another  which  knowingly  to  do 
is  equally  against  conscience  as  to  take  ad- 
vantage of  his  Ignorance."  It  results  from 
these  authorities,  if  we  bring  the  facts  of 
this  case  to  the  test  of  the  principles  stated 
in  them,  that  the  finding  of  the  Jury  upon 
the  first  and  second  issues  was  quite  sufil- 
cient  to  invest  the  court  with  the  power  and 
to  induce  it  to  set  aside  the  deed  to  Wellborn, 
if  no  real  injustice  is  thereby  done  to  him 
and  no  superior  equity  has  Intervened  In 
favor  of  a  third  party,  for  the  plaintiff  la 
not  entitled  to  rescission  and  cancellation  as 
matter  of  right,  because  the  granting  of  that 
relief  rests  in  the  sound  discretion  of  the 
court,  and  it  will  not  decree  such  relief  If 
it  will  work  any  injustice  in  the  particular 
case.  Bispham's  Eq.  S  476.  The  equity  will 
not  always  be  enforced,  for  instance  in  a 
case  where  the  status  quo  ante,  as  stated 
and  illustrated  in  Odom  ▼.  Riddick,  supra, 
cannot  be  fully  restored. 

No  such  consideration,  though,  is  present 
in  this  case,  as  the  very  nature  of  the  par- 
ticular relief  which  is  sought  will  permit  the 
administration  of  such  equitable  relief  with 
even  and  exact  Justice  to  all  parties.  Green- 
wood is  found  to  be  a  purchaser  for  value 
and  without  notice,  and  is  entitled  to  the 
special  favor  and  protection  of  a  court  of 
equity.  The  deed  to  him  must  be  upheld 
as  effectual  to  vest  a  good  and  indefeasible 
title,  not  only  as  against  his  vendor,  but  also 
as  against  the  plaintiffs;  for  his  equity  Is 
superior  to  theirs.  But  this  does  not  deprive 
the  plaintiffs  of  all  relief.  It  is  a  familiar 
principle  that  when  a  fraudulent  vendee  has 
conveyed  the  property  in  question  to  a  third 
party,  who,  by  reason  of  his  innocence,  ac- 
quires a  good  and  valid  title  as  against  the 
equity  of  the  original  vendor,  the  latter  has 
a  remedy  against  the  substituted  property, 
in  this  case  the  purchase  money  received 
from  Greenwood,  and  the  defendant  will  Im 
held  liable  for  the  amount  thereof,  subject 
to  any  deductions  for  sums  paid  to  the  plain- 
tiff at  the  time  the  deed  was  made  and  to 
any  other  payments  rightfully  made  by  him 
to  protect  the  title,  such  as  the  one  made 
in  this  case  to  disincumber  the  land.  Upon 
this,  principle  was  the  Judgment  of  the  court 
rendered,  and  we  think  that  it  works  out 
the  equity  of  the  plaintiff  and  at  the  same 
time  does  full  Justice  to  the  defendant  In 
this  respect  this  case  is  unlike  that  of  Odom 
V.  Riddick.  That  the  plaintiff  was  entitled 
to  proceed  against  the  defoidant  for  a  per- 
sonal Judgment  is  settled  by  the  highest 
authority.  Smith,  in  his  admirable  Treatise 
on  the  Equitable  Remedies  of  Creditors,  at 
pages  28  and  29,  when  speaking  of  a  fraudu- 
lent conveyance,  says:    '*(!)  The  remedy  of 
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a  creditor  Is  not  defeated  where  the  fraudu- 
lent grantee  has  sold  the  property  to  an  in- 
nocent purchaser;  for  in  such  case  the  pro- 
ceeds of  the  sale  are  as  available  as  the 
property  itself.  The  fraudulent  grantee  be- 
comes chargeable  with  the  proceeds  derived 
from  the  innocent  purchaser,  but  the  prop- 
erty Itself  is  not  (2)  It  is  not  essential  that 
the  precise  property  fraudulently  conveyed 
shall  remain  in  the  hands  of  the  fraudulent 
grantee  to  entitle  the  plaintiff  to  a  recovery. 
Thus  the  grantee  may  have  exchanged  the 
fraudulently  conveyed  property  for  other 
property  still  held  by  him,  in  which  case 
the  fraud  will  be  impressed  upon  the  latter 
property  in  lieu  of  the  former.  (8)  Where  it 
is  sought  to  fallow  property  fraudulently 
conveyed  and  procure  a  decree  against  the 
property,  which  is  subsequently  reversed, 
complainants  are  not  precluded  from  taking 
a  different  course  and  procuring  4i  different 
decree  based  on  the  evidence  on  final  hearing, 
such  as  a  personal  decree  against  the  fraudu- 
lent grantee."  See,  also,  1  Pom.  Eq.  Jur. 
(1905)  H  237,  240.  In  Texas  v.  Hardenburg, 
77  U.  8.  (10  Wall.)  68,  19  L.  Ed.  839,  Chase, 
O.  J.,  for  the  court,  says:  **It  may  be  ad- 
mitted that  these  allegations  and  interroga- 
tories do  not  assert  the  right  of  the  com- 
plainant to  the  proceeds  with  absolute  direct- 
ness and  distinctness.  The  bill  might  have 
been  drawn  better.  But  we  think  It  would 
savor  of  extreme  technicality  to  refuse  to 
see  in  the  bill  enough  in  relation  to  the  pro- 
ceeds of  the  bonds  to  warrant  relief  in  this 
respect  under  the  general  prayer.  Willing  to 
allow  this  defendant  the  benefit  of  any  de- 
fense consistent  with  the  rules  which  govern 
proceedings  in  equity,  we  have  looked  into 
the  question  as  if  it  were  still  open.  Having 
thus  looked  into  it,  we  find  no  sufficient 
ground  for  altering  the  conclusion  embodied 
in  the  decree."  The  last  expression  of  the 
court  refers  to  a  clause  In  the  decree  award- 
ing a  recovery  of  the  proceeds  of  the  bonds 
which  had  been  sold.  Jones  v.  Van  Doren, 
130  U.  8.  684»  9  Sup.  Gt  685,  82  L.  Ed.  1077. 
The  rule  and  the  reason  for  it  are  clearly 
and  tersely  stated  by  Earl,  J.,  in  Murtha  v. 
Curley,  90  N.  Y.  378:  "A  court  of  equity 
adapts  its  relief  to  the  exigencies  of  the  case 
in  hand.  It  may  restrain  or  compel  the  de- 
fendant, it  may  appoint  a  receiver,  or  order 
an  accounting,  it  may  decree  specific  perform- 
ance, or  order  the  delivery  to  the  plaintiff  of 
specific  real  or  personal  property,  or  it  may 
order  a  sum  of  money  to  be  paid  to  the 
plaintiff,  and  give  him  a  personal  Judgment 
therefor." 

When  the  property  has  been  converted,  as 
in  this  case,  there  is  no  longer  any  need  for  a 
decree  vacating  the  fraudulent  deed,  but  the 
court  will  simply  declare  tliat  the  deed  is  void 
as  between  the  plaintiff  (Nancy  Sprinkle) 
and  her  fraudulent  grantee,  and  award  such 
relief  as  is  proper  in  the  premises.  Well- 
bom  having  sold  the  land  to  a  bona  fide  pur- 
chaser, and  thereby  deprived  his  vendor  of 


the  land  itself,  and  having  received  the  price, 
he  must,  by  reason  of  his  fraudulent  disposi- 
tion of  property  which  he  is  considered  to 
have  held  in  trust  and  of  its  conversion  into 
money,  be  held  responsible  to  the  amount  of 
the  consideration  paid  to  him.  The  money  in 
his  hands  stands  for  the  land.  Wait,  Fraud. 
Oonv.  (8d  Ed.)  f  178;  Holland  v.  Anderson, 
38  Mo.  55 ;  Lawrence  v.  Bank.  85  N.  T.  320 ; 
Dllworth  V.  Curts,  139  111.  508,  29  N.  E.  861 ; 
Hazen  v.  Bank,  70  Vt  543,  41  Atl.  104G,  67 
Am.  St  Rep.  680.  But  the  administration 
of  this  relief  is  eminently  proper  under  the  re- 
formed procedure,  where  the  rights  of  par- 
ties are  settled  and  determined  in  one  action, 
the  distinction  between  actions  at  law  and 
suits  in  equity  having  been  abolished.  1  Pom. 
Eq.  Jur.  f  242.  Our  conclusion,  therefore,  is 
that  by  the  verdict  of  the  jury  upon  the  is- 
sues, excluding  altogether  the  third  issue,  the 
plaintiffs  were  entitled  to  the  relief  which 
was  adjudged  to  them.  The  third  issue  was 
submitted  only  to  ascertain  whether  there 
had  been  any  actual  fraud  or  undue  influence 
used  to  obtain  the  deed,  should  the  Jury  have 
found  that  Nancy  Sprinkle  was  not  insane — 
that  is,  devoid  of  all  mental  capacity — ^but 
merely  weak-minded  and  an  easy  prey  to  the 
domination  and  overruling  influence  of  the 
defendant,  who  availed  himself  of  her  weak- 
ness and  of  his  power  over  her  to  secure  the 
execution  of  the  deed  to  himself  by  undue 
means ;  thus  presenting  an  alternative  equity 
for  the  rescission  and  cancellation  of  the 
deed.  The  issue  was  in  no  way  essential  to 
the  relief  granted,  as  the  jury  found,  not  only 
that  there  was  want  of  sufficient  mental  ca- 
pacity, but  that  the  defendant  knew  of  it,  at 
the  time  he  got  the  deed,  and  in  addition 
thereto,  that  he  obtained  the  land  at  an  un- 
dervalue. It  seems  to  us  it  would  be  a  re- 
proach to  the  law  and  to  the  administration 
of  justice  under  its  forms,  If  such  a  trans- 
action were  permitted  to  stand.  But  we  do 
not  think  there  can  be  found  in  the  books  any 
principle  which  would  cause  us  to  hesitate 
in  the  least,  so  far  as  this  objection  is  con- 
cerned, to  pronounce  its  condemnation  and  to 
sustain  the  judgment  of  the  court,  which  re- 
quires the  defendant  to  surrender  any  gain  or 
beneflt  he  has  derived  from  it 

It  follows  from  what  we  have  already 
determined  that  the  action  of  his  honor  in 
striking  out  the  answer  of  the  jury  to  the 
third  issue  and  substituting  one  of  his  own 
has  resulted  in  no  legal  wrong  to  the  de- 
fendant which  requires  a  reversal  or  even 
a  modification  of  the  judgment  There  was 
error  in  doing  so,  but  not  reversible  error. 
The  court  had  the  power  to  set  aside  the 
verdict,  as  to  that  Issue — ^that  is,  pro  tanto— 
but  none  to  reverse  the  answer  of  the  jury. 
This  was  an  invasion  of  their  province,  but 
the  defendant  cannot  complain  of  it  as  it 
worked  no  material  injury  in  law  to  him. 
The  order  setting  aside  the  verdict  upon 
that  issue  is  sustained,  as  the  court  merely 
exercised  its  discretion  to  that  extent  but 
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in  other  respects  it  Is  reversed,  and  the  an- 
swer of  the  court  to  that  Issue  will  be  ex- 
punged. That  is  but  Just  to  the  defendant 
The  court,  as  it  appears  in  the  record,  was 
Induced  to  take  the  course  it  did  under  the 
belief  that,  as  the  answers  to  other  issues 
showed  "fraud  In  law,"  the  proper  answer 
to  the  third  issue  should  be  an  affirm  a  tive 
one.  In  this  there  was  error,  as  we  haye 
said,  but  the  judgment  is  not  affected  by 
it,  and  the  case  is  left  as  if  that  issue 
had  not  been  submitted  at  alL 

The  objection  to  the  records  of  the  in- 
quisition of  lunacy  is  untenable.  The  case 
shows  that  they  were  introduced  for  the 
consideration  of  the  court  alone,  in  order 
to  decide  upon  the  competency  of  a  witness, 
and  this  was  fully  explained  to  the  Jury. 
If  counsel  of  plaintiff  commented  upon  them, 
no  objection  was  made  at  the  time,  and, 
not  haying  been  made  then,  It  cannot  be 
made  now.  State  y.  Tyson,  133  N.  C.  692, 
45  S.  E.  838;  Horah  y.  Knox,  87  N.  C.  483. 
Besides,  the  defendant's  counsel,  instead  of 
calling  the  court's  attention  to  those  com- 
ments, replied  to  them  himself,  and  it  must 
be  taJcen,  therefore,  that  any  objection  to 
them  as  being  improper  was  thereby  waived. 
The  defendant  cannot  be  permitted  to  take 
two  chances.  He  should  have  acted  prompt- 
ly if  he  intended  to  avail  himself  of  any 
objection  to  what  plaintilTs  counsel  said  to 
the  Jury  about  the  records.  It  may  well  be 
doubted  if  the  recent  rule  of  this  court,  rule 
27  (135  N.  G.  600,  46  S.  E.  v.),  is  not  also 
a  full  answer  to  this  objection.  Those  records, 
of  course,  were  not  and  could  not  have  been 
considered  as  evidence  for  the  Jury.  They 
were  made  after  the  date  when  the  deed 
was  executed,  and  the  proceedings  In  which 
the^  were  made  were  ex  parte.  If  made 
before  that  time,  they  would  have  been  com- 
petent, but  not  conclusive  as  to  the  insanity 
of  Nancy  Sprinkle.  ^The  presumption  arising 
from  them  in  such  a  case  could  be  rebutted 
and  the  very  truth  be  made  to  appear;  that 
is,  that  while  they  showed  insanity  it  did 
not  in  fact  exist  at  the  time  the  deed  was 
executed.  This  is  at  least  true  as  to  all 
persons  not  parties  or  privies  to  the  inquisi- 
tion, as,  for  example,  a  grantee  of  the  luna- 
tic, who,  l>eing  a  stranger  to  the  inquisition, 
could  not  traverse  It,  which  was  formally 
done  by  scire  facias.  Rippy  y.  Grant,  39 
N.  C.  443 ;  Arrlngton  v.  Short,  10  N.  O.  71 ; 
Christmas  v.  Mitchell,  38  N.  C.  535;  Parker 
V.  Davis,  53  N.  C.  460.  The  doctrine  Is 
fully  discussed  and  the  reasons  for  the  same 
fully  and  clearly  stated  by  Taylor,  C.  J., 
in  Armstrong  v.  Short,  8  N.  a  11.  But  It 
is  useless  to  discuss  the  matter  any  further, 
as  the  records  were  not  admitted  as  evi- 
dence generally,  and  the  court  has  done 
nothing,  nor  has  it  failed  to  do  anything 
with  respect  thereto  of  which  the  defendant 
has  any  right  to  complain.  The  record  in 
the  case  of  Sims  v.  Sims  (N.  G.)  28  S.  B. 
407,  40  L.  R.  A.  737,  61  Am.  St  Rep.  666, 


was  clearly  incompetent  as  substantive  testi- 
mony.   It  was  properly  excluded. 

The  defendant's  third  prayer  for  instmc- 
tions  was  properly  refused.  The  substance 
of  it  had  been  given  by  the  court  in  its 
response  to  his  first  and  second  prayers, 
and  afterwards,  in  its  general  charge  to  the 
Jury,  the  defendant  was  given  the  full  benefit 
of  the  principle  stated  in  his  third  prayer. 
A  Judge  is  not  obliged  to  repeat  his  instruc- 
tions already  given,  even  when  specially 
asked  to  do  so  in  a  prayer.  The  instruc- 
tions, as  given,  were  quite  sufficient  to  cover 
the  case.  Bost  v.  Bost,  87  N.  C.  478 ;  Morris  y. 
Osborne,  104  N.  0.  609, 10  S.  E.  47a  We  have 
said  In  Gameron  v.  Power  Co.,  138  N.  C  365, 
50  S.  E.  695,  which  sustains  the  charge  of  the 
court,  that  this  court  has  adopted  Coke's 
definition,  that  a  person  has  mental  capacity 
sufficient  to  contract  if  he  knows  what  he 
is  about  (Moffit  y.  Witherspoon,  82  N.  C. 
185;  Paine  y.  Roberts,  82  N.  0.  451),  and 
that  the  measure  of  capacity  is  the  ability 
to  understand  the  nature  of  the  act  in  whlchi 
he  is  engaged  and  its  scope  and  effect,  or 
its  nature  and  consequences,  not  that  he 
should  be  able  to  act  wisely  or  discreetly, 
nor  to  drive  a  good  bargain^  but  that  he 
should  be  in  such  possession  of  his  faculties 
as  to  enable  him  to  know  at  least  what  he 
is  doing  and  to  contract  understandingly. 
There  is  no  particular  formula  to  be  used 
in  such  cases,  as  said  by  the  court  in  Morris 
V.  Osborne,  supra,  but  the  law  hi  this  re- 
spect should  be  explained  to  the  Jury  with 
reference  to  the  special  and  peculiar  f^cts 
of  the  case  being  tried,  and  under  the  guid- 
ance of  such  general  principles  as  have  been 
settled  and  declared  by  the  courts. 

The  remaining  exceptions  to  be  noticed 
were  taken  to  the  refusal  of  the  court  to 
Instruct  the  Jury  as  requested  by  the  de- 
fendant in  his  thirteenth  and  fourteenth  pray- 
ers, and  to  the  giving  of  the  instruction  re- 
quested in  the  fourth  prayer  of  the  plaintiff. 
The  last  two  relate  to  the  third  issue,  and,  as 
that  issue  has  practically  been  eliminated 
from  the  case  by  the  view  we  have  taken 
of  the  law  in  respect  to  the  verdict  upon 
the  other  issues,  there  Is  no  need  of  giving 
them  further  consideration,  as  they  have 
become  immaterial,  and  any  error  committed 
as  to  them.  If  error  there  be,  was  harmless. 
So  that  we  come  finally  to  the  question 
raised  by  the  refusal  to  give  the  instruction 
contained  in  the  defendant's  thirteenth  pray- 
er: Was  there  any  evidence  that  the  de- 
fendant had  notice  of  the  incapacity  of  Nancy 
Sprinkle  at  the  time  she  made  the  deed  to 
him?  We  think  there  was  not  only  some, 
but  ample,  evidence  to  sustain  the  finding 
of  the  Jury.  We  forbear  to  discuss  the  evi- 
dence at  length  or  in  detail  for  the  purpose 
of  showing  that  it  was  sufficient  to  support 
the  verdict  of  the  Jury.  It  appears  that  the 
defendant  was  a  kinsman  and  neighbor  of 
Nancy  Sprinkle  and  had  known  her  all  his 
life,  with  the  exception  of  a  few  years  when 
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he  was  In  the  West  He  knew  the  condition 
of  her  mind.  It  la  true,  he  says,  he  did  not 
know  she  was  insane,  bat  the  jnry  were  not 
bound  by  this  statement,  and  might  well  oon* 
elude,  in  view  of  his  knowledge  of  her,  when 
considered  in  connection  with  the  overwhelm* 
ing  proof  as  to  her  mental  Imbecility,  and 
especially  when  coupled  with  other  facts 
and  circumstancee  tending  to  show  his  guilty 
knowledge,  that  he  must  have  been  aware 
of  her  true  mental  condition.  Other  circum- 
stances  are  that  at  the  time  she  made  the 
trade  with  him  her  mind  was  so  unbalanced 
that,  in  the  language  of  one  of  the  witnesses, 
*'8he  was  wild,  and  hardly  seemed  to  know 
her  whereabouts."  The  manner  in  which  he 
procured  the  deed*  taking  her  away  from 
those  who  could  haye  advised  her  in  so  im* 
portant  a  transaction,  and  stating  that  he 
would  not  trade  with  her  unless  Fletcher 
Harris,  her  friend,  was  present,  and  that  he 
was  only  going  to  the  upper  part  of  the  coun- 
ty to  get  some  evidence  for  her  in  her  pen- 
sion matter,  when  it  turned  out  he  was  then 
pr^;mring  to  carry  her  to  Wilkesboro  for  the 
-purpose  of  taking  advantage  of  her  mental 
weakness  by  Inducing  her  to  make  the  deed, 
and  this  he  easily  accomplished,  her  sud- 
den change  of  mind  when  she  had  just  told 
Parks  that  she  would  not  make  the  deed— all 
this,  and  more^  was  evidence  for  the  Jury 
upon  the  question  of  her  mental  capacity. 
80  weak  was  she  that  she  was  completely 
subjected  to  the  power  and  dictation  of  the 
defendant,  and  he  must  have  known  it  if  the 
testimony  introduced  by  the  plaintiff  was 
credible,  and  the  Jury  have  said  that  it  was. 
If  there  was  any  mental  operation  required 
In  the  transaction,  it  was  all  on  his  side. 
It  seems  that  he  could,  at  pleasure,  mould 
her  will  to  suit  his  own,  so  like  was  she  to 
clay  in  the  hands  of  the  potter.  It  is  need 
less  to  prolong  the  discussion.  To  be  sure 
there  was  evidence  in  conflict  with  that  of- 
fered by  the  plaintiff,  but  we  are  considering 
the  version  of  the  facts  relating  to  the  first 
and  second  issue,  which  was  apparently  ac- 
cepted by  the  jury  as  the  true  one,  and,  be- 
sides, we  are  only  required  to  decide  whether 
there  was  any  evidence  of  the  facts  to  be 
proved,  namely,  the  insanity  and  the  defend- 
ant's knowledge  of  it  Whether  there  is  any 
difference,  in  moral  quality,  between  the  act 
of  obtaining  a  deed  for  land  from  a  woman 
known  to  be  totally  bereft  of  reason  and  the 
act  of  procuring  one  from  a  woman  merely 
of  weak  understanding,  who  is  unable  to 
guard  herself  against  imposition  or  to  resist 
importunity,  It  does  not  lie  within  our  prov- 
ince to  decide,  but  in  law,  and  in  so  far  as 
the  validity  of  such  transactions  may  be 
involved,  we  know  that  there  is  not  and 
should  not  be  any  difference,  and  that  either 
is  sufficient  to  induce  a  court  of  equity  to 
rescind  the  contract  and  cancel  the  deed, 
52  S.E.- 


or  to  require  the  vendee  to  give  up  what 
he  has  unfairly  and  unjustly  received,  with 
proper  deductions  for  any  sums  paid  out  by 
him,  if  the  specific  remedy  of  rescission  and 
cancellation  cannot  equitably  be  administered. 

There  being  no  error  in  any  of  the  rul- 
ings of  the  court  to  which  exception  has  been 
taken,  the  verdict  must  stand  undisturbed, 
and,  excluding  from  consideration  the  third 
issue,  what  is  left  of  It  is  certainly  suf- 
ficient to  warrant  the  Judgment  1  Blge- 
low  on  Fraud,  374;  Pomeroy's  Bq.  Jur. 
(1905)  f  947.  As  suggested  by  counsel,  a 
court  of  equity  would  abdicate  one  of  its 
most  Important  and  characteristic  functions 
if  it  were  to  give  effect  to  a  transaction  con- 
ducted under  such  circumstances  as  those 
established  by  the  issues  left  standing  by  the 
court 

No  error* 
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DIXON  V.  80UTHBRN  BY.  00. 

(Supreme  0>art  of  North  Carolina.    Dec.  12, 
1905.) 

Appeal  from  Superior  Court,  Buncombe 
County;  McNeill,  Judge. 

Action  by  Anderson  Dixon,  at  adminis- 
trator, against  the  Southern  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

There  was  evidence  of  the  ^plaintiff  tend- 
ing to  show  that  on  the  night  of  the  28th  of 
August  1904,  In  the  town  of  Black  Mountain, 
N.  C,  an  engine  of  the  defendant  was  back- 
ing towards  the  crossing  near  the  depot,  and 
ran  over  and  killed  the  intestate;  that  at 
the  time  of  the  killing  the  Intestate  was 
lawfully  and  rightfully  upon  the  defendant's 
track,  endeavoring  to  cross  it,  going  to  his 
home  immediately  south  of  the  railroad; 
that  the  engine  was  running  backward  at 
the  time  without  lights  or  signal  warnings, 
and  without  any  one  being  stationed  so  as  to 
keep  a  proper  lookout  There  was  evidence 
of  the  defendant  tending  to  contradict  the 
plaintiflTs  testimony.  Verdict  and  judgment 
for  the  plaintiff.  Defendant  excepted  and 
appealed. 

Moore  &  Rollins,  for  appellant  Tucker  & 
Murphy,  for  appellee. 

PBR  CURIAM.  The  jury  have  accepted 
the  plaintiff's  version  of  the  occurrence,  and 
these  facts  fix  the  defendant  with  the  legal 
responsibility  for  intestate's  death.  The  case 
is  governed  by  the  decision  in  Reid  v.  Rail- 
way (at  this  term)  52  S.  B.  807.  We  find  no 
error  which  entitles  the  defendant  to  a  new 
trial. 

Affirmed* 


674 


62  SOUTHEASTERN  REPORTER. 


(8.0. 


era  S.  C.  43) 

REVOLUTION  COTTON  MILLS  v.  UNION 
COTTON  MILLS. 

(Supreme  Court  of  South  Carolina.    Nov.  20, 
1905.) 

1.  Sale    —    Rboovbry    fob    Shortage    zzf 
Weights— Evidence. 

Where  a  buyer  sued  to  recover  for  loss  of 
'  weights  in  cotton  sold  under  written  contracts 
made  under  the  rules  of  the  Interior  Cotton 
Buyers'  Association,  which  provide  that  the 
seller  shall  have  the  right  to  reweigh,  if  the  buy- 
er is  dissatisfied  with  the  weights,  and  it  is 
shown  that  the  broker  of  the  seller  consented  to 
the  buyer  using  the  cotton  before  notice  to  the 
seller  of  the  objection  to  the  weights,  so  that 
it  could  not  be  reweighed,  plaintiff  can  show 
that  such  broker  had  no  authority  to  grant  such 
permission. 

2.  New  Tbiai/— Conflicting  Evidence. 

Where  the  evidence  is  conflicting,  a  new 
trial  was  properly  refused ;  the  credibility  of  the 
witness  and  the  inferences  to  be  drawn  from  the 
evidence  being  questions  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Cent  Dig.  New  Trial,  §§  144,  145.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  Ck>unty;  Gary,  Judge. 

Action  by  the  Revolution  O)tton  Mills 
against  the  Union  Ck>ttOD  Mills.  From  judg- 
ment for  plaintiff  for  leas  than  its  claim,  it 
appeals.    AflSrmed. 

Simpson  &  Bomar,  for  appellant  Hydrick 
&  Sawyer,  for  respondent 

POPE,  a  J.  By  this  action  the  plaintiff 
sought  to  recover  the  sum  of  $626.16,  with 
Interest  from  the  15th  of  June,  1903.  The 
case  came  on  to  be  heard  l>efore  Judge  Ernest 
Oary  and  a  jury  at  the  October  term,  1908, 
of  the  court  of  common  pleas  for  Union  coun- 
ty. The  verdict  was  for  the  plaintiff  for 
$86.96.  After  entry  of  judgment  thereon,  the 
plaintiff  appealed  to  this  court  upon  the  fol- 
lowing grounds: 

"(1)  Because,  as  it  is  respectfully  submit- 
ted, the  presiding  judge  erred  in  allowing 
the  witness  Beale,  on  l>ehalf  of  the  defend- 
ant, to  testify,  in  answer  to  a  question  by 
the  defendant's  counsel,  that  Rail!  Bros.,  for 
whom  Beale  was  working,  did  not  know 
Crabtree  in  the  transaction  at  all,  when  the 
matter  inquired  about  was  res  inter  alios 
acta,  and  oould  not  affect  the  plaintiff's  rights 
or  interests  in  this  controversy;  the  error  be- 
ing that  such  testimony  was  incompetent  and 
irrelevant  to  the  issue  here  under  the  circum- 
stances. 

**(2)  Because  the  presiding  judge  erred  as 
a  matter  of  law  in  not  setting  aside  the  ver- 
dict and  granting  a  new  trial  on  when  the 
evidence  of  the  plaintiffs'  witnesses  showed, 
and  the  evidence  of  the  defendant's  witness 
Beale  tended  to  show,  that  all  of  the  300  bales 
sold  by  the  defendant  to  the  plaintiff  had  lost 
in  weight  in  an  amount  considerably  more 
than  the  sum  found  by  the  jury;  there  being 
absolutely  no  testimony  in  contradiction  of 
this,       • 

"(3)  Because  the  presiding  judge  erred  as  a 
matter  of  law  in  not  setting  aside  the  ver- 


dict and  granting  a  new  trial  on  the  gronnd 
that  there  was  absolutely  no  testimony  to 
support  the  verdict  for  the  amount  found, 
and  that  the  uncontradicted  testimony  show- 
ed that  the  verdict  should  have  been  for 
a  larger  amount,  to  wit,  at  least  for  an  ad- 
ditional amount  equal  to  the  value  of  the 
cotton  which  the  166  bales,  not  weighed  by 
defendant's  witness,  had  lost  according  to  the 
testimony  of  plaintiff's  witnesses;  their  testi- 
mony as  to  such  weights  being  absolutely 
uncontradicted,  and  the  witnesses  themselves 
being  unlmpeached. 

'*(4)  Because  the  presiding  judge  erred  as 
a  matter  of  law  in  not  setting  aside  the  ver- 
dict and  granting  a  new  trial  on  the  ground 
that  such  verdict  was  unsupported  by  the 
evidence,  when  the  testinsony  of  pfalntUTs 
witnesses,  none  of  whom  were  Impeached, 
showed,  and  the  testimony  of  Beale  the  de- 
fendant's witness  tended  to  show,  that  all  of 
the  cotton  had  lost  in  weight;  the  testimony 
of  the  said  Beale  being  that  every  one  of 
the  134  bales  weighed  by  him,  with  two  ex- 
ceptions, had  lost  In  weight,  and  that  the 
average  loss  of  the  said  bales  was  5s*/ioo 
pounds  per  bale,  over  and  above  the  8  pounds 
allowed  by  the  contract 

"(5)  Because  the  presiding  judge  erred  as 
a  matter  of  law  in  not  setting  aside  the  ver- 
dict and  granting  a  new  trial  on  the  gronnd 
that  when  the  plaintiff's  witnesses  had  testi- 
fied to  a  much  larger  loss  than  that  for  which 
the  verdict  was  rendered,  and  the  defendant's 
witness  Beale  had  testified  that  the  134  bales 
weighed  by  him  had  lost  In  weight  to  the 
amount  found  by  the  jury,  and  that  be  did 
not  weigh  the  remaining  bales,  the  verdict 
for  only  the  amount  of  loss  testified  to  by 
Beale  was  not  supported  by  the  evidence,  but 
was  absolutely  in  conflict  with  it,  and  there- 
fore should  be  set  aside. 

"(6)  Because  the  presiding  judge  erred  as 
a  matter  of  law  in  not  setting  aside  the  ver- 
dict and  granting  a  new  trial  on  the  ground 
that,  taking  the  whole  testimony  together, 
the  verdict  of  the  jury  could  not  be  sus- 
tained in  any  possible  view  of  such  testi- 
mony, but  was  and  is  in  conflict  with  sudi 
testimony,  and  should  have  been  set  aside. 

"(7)  Because  the  presiding  judge,  in  con- 
sidering the  motion  to  set  aside  the  verdict 
of  the  jury  and  grant  a  new  trial,  was  bound 
under  the  law  at  least  to  exercise  a  sound, 
legal  discretion,  and  that  the  testimony  in 
this  case  was  so  overwhelmingly  and  uncon- 
tradictedly  in  favor  of  the  plaintiff  that  his 
refusal  to  grant  such  new  trial  was,  we 
respectfully  submit,  an  abuse  of  discretion, 
for  which  a  new  trial  should  now  be 
granted." 

We  will  now  examine  this  matter.  As 
the  appellant  In  his  argument  states,  the 
appeal  raises  two  questions:  (1)  whether 
certain  testimony  admitted  over  plaintiff's 
objection  was  competent;  (2)  whether  it  was 
error  to  refuse  the  motion  for  a  new  trlaL 
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'1.  It  would  be  well  in  leading  up  to  the 
first  question  to  give  a  brief  statement  of 
the  facts.  On  the  28th  of  May,  1903.  the 
defendant,  acting  through  W.  D.  Nesbitt  & 
Co.,  which  last  named  was  represented .  by 
Thomas  Crabtree,  of  Oreensboro,  N.  C,  sold 
to  the  plaintiff  300  bales  of  cotton,  represent- 
ed to  weigh  149,719  pounds,  at  12i/is  cents 
per  pound.  A  regular  agreement  in  writing 
was  signed  by  the  plaintiff  and  the  defend- 
ant themselves  touching  this  sale  and  its 
terms.  The  defendant  did  not  himself 
handle  this  cotton,  but  had  it  shipped  to  the 
plaintiff  by  Ralli  Bros.,  of  Montgomery,  Ala. 
On  June  3,  1903,  200  bales,  stated  to  be  the 
aggregate  weight  of  98,377  pounds,  and  on 
June  13,  1903,  100  bales,  stated  to  be  of  the 
aggregate  weight  of  51,342  pounds.  The 
plaintiff  paid  the  defendant,  on  June  3,  1903, 
$11,866.73,  and  on  June  13,  1903,  $6,193.13, 
in  payment  of  said  300  bales  of  cotton.  For 
some  cause  the  plaintiff  became  dissatisfied 
with  the  alleged  weights  of  said  cotton,  and 
he  caused  the  same  to  be  reweighed  between 
June  15  and  July  1,  1903,  by  Thomas  Grab- 
tree,  without  any  notice  to  or  direction  from 
the  defendant  until  the  30th  day  of  June, 
when  a  notice  was  served  upon  the  defend- 
ant of  the  loss  in  weight  to  the  extent  of 
5,191  pounds,  which  after  an  allowance  of 
three  pounds  on  each  bale,  to  be  made  on 
account  of  difference  in  scales,  made  the 
net  shortage  4,291  pounds.  When  this  in- 
formation reached  the  defendant,  it  prompt- 
ly gave  notice  that  Ralli  Bros,  would  be 
notified,  and  would  send  their  agent  to  re- 
welgh  all  said  cotton.  W.  M.  Beale  was  sent 
by  said  firm  on  the  day  it  received  the  no- 
tice and  reweighed  134  bales  of  the  300  bales 
sold  and  delivered  to  the  plaintiff.  Mr. 
Beale  found  that  there  was  a  lossage  of 
5»«/ioo  pounds  per  bale.  When  Mr.  Beale 
sought  the  other  166  bales  to  be  weighed, 
he  was  informed  by  the  plaintiff  that,  with 
Thomas  Crabtree*s  assent,  the  plaintiff  had 
already  used  the  sama  When  the  defend- 
ant was  notified  of  the  result  of  Mr.  Beale's 
weighing  the  cotton,  it  sent  to  the  plaintiff 
its  check  for  $86.96  to  settle  the  lossage  per 
Mr.  Beale's  statement  The  plaintiff  refused 
to  accept  this  check,  and  returned  the  same 
to  the  defendant  Both  the  plaintiff  and  de- 
fendant admit  that  the  contract  between 
them  was  to  be  governed  by  the  Interior 
Cotton  Buyers'  Association.  Thomas  Crab- 
tree  was  examined  by  the  plaintiff  as  its 
witness,  and  admitted  that  he  cousented 
for  them  to  use  the  161  bales.  W.  M.  Beale 
was  examined  by  the  defendant  as  its  vrit- 
ness.  During  his  examination  he  was  ask- 
ed:   "Did  Mr.  Crabtree  have  any  authority 


from  the  shippers  of  this  cotton  to  violate 
the  rules?"  After  objection,  the  witness 
said:  "We  don't  know  Mr.  Crabtree  in  the 
transaction  at  all."  Now,  the  question  for 
this  court  is,  was  this  testimony  competent? 
It  must  be  remembered  that  Mr.  Crabtree 
had  been  allowed  to  testify  at  length  as  to 
the  weights  of  the  300  bales  of  cotton  after 
It  was  received  by  the  plaintiff,  and  also 
as  to  the  permission  he  gave  to  the  plaintiff 
to  use  the  166  bales.  It  became  necessary 
to  know  if  Mr.  Crabtree's  authority  was 
admitted,  and  this  witness  answered  this 
question  In  the  negative.  It  seems  to  us 
that  this  testimony  was  admissible,  because 
by  the  rules  of  the  Interior  Cotton  Buyers' 
Association,  by  which  the  plaintiff  had 
agreed  to  be  bound,  it  was  agreed  that  the 
defendant  should  have  the  right  to  reweigh, 
if  not  satisfied.  This  exception,  being  the 
first  is  overruled. 

2.  The  second  question,  relating  to  the  re- 
fusal of  the  circuit  Judge  of  the  plaintiff's 
motion  for  a  new  trial,  will  now  be  consid- 
ered. This  motion  for  a  new  trial  was  made 
on  the  minutes  of  the  court  It  is  admitted 
that,  if  the  circuit  judge  finds  that  there  is 
testimony  on  each  side,  relating  to  the  issue, 
a  question  of  the  sufficiency  of  the  testimony 
to  support  the  verdict  of  the  jury  is  entirely 
within  the  discretion  of  the  circuit  judge,  and 
will  not  be  reviewed  by  this  court;  but,  If 
there  is  no  testimony  offered  on  certain  issues, 
a  question  of  law  will  be  made,  which  will  be 
the  subject-matter  of  an  appeal  to  this  court 
All  questions  relating  to  the  credibility  of 
witnesses  and  the  Inferences  to  be  drawn 
from  testimony  are  questions  for  the  jury. 
There  were  such  issues  in  this  case.  Besides, 
the  plaintiff  introduced  in  testimony  the  in- 
voices of  the  weights  of  these  bales  of  cotton 
and  attacked  the  weight  of  each  bale.  The 
plaintiff,  by  its  conduct  In  using  the  166 
bales,  deprived  the  defendant  of  any  right  to 
investigate  the  weight  of  said  166  bales, 
which  right  the  defendant  sought  to  exercise. 

We  must  state  that  we  do  not  see  how  Mr. 
Crabtree  could  Interfere  with  this  right  of  the 
defendant  The  only  agency  of  his  in  the 
defendant's  matters  was  that  relating  to  the 
sale.  The  defendant  had  asserted  its  right  to 
contract  for  itself  with  the  plaintiff,  and  the 
plaintiff  ratified  such  assertion.  Under  these 
circumstances,  we  do  not  see  that  the  plain- 
tiff has  suffered  any  Injury  which  this  court 
can  repair. 

It  is  the  judgment  of  this  court,  therefore, 
that  exceptions  2,  8,  4,  5,  and  6  should  be 
overruled.  It  Is  the  judgment  of  this  court 
that  the  judgment  of  the  circuit  court  be,  ai^d 
it  is  hereby,. affirmed. 
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Bz  parte  POSTAL  TELEGRAPH  CABLE  GO. 

(Supreme  Court  of  South  Carolina.    Nov.  2, 
1905.) 

Cebtiorabi— Wbih  Lib»-Judomxnt  in  Con- 

DEICNATION. 

After  judgment  entered  b^  the  clerk  In 
the  circuit  court  on  condemnation  proceedings, 
and  motion  in  such  court  to  set  aside  the  judg* 
meat  for  want  of  proper  notice,  the  remedy  on 
refusal  of  an  order  to  vacate  the  judgment  is 
not  certiorari,  but  appeaL 

Petition  by  the  Postal  Telegraph  Company 
f6r  writ  of  certiorari  to  the  clerk  of  the 
oourt  of  common  pleas  of  Spartanburg  coun- 
ty to  certify  the  record  in  certain  condemna- 
tion .proceedings  of  Mary  T.  fieacham  against 
the  petitioner.  Motion  to  qnash  writ  granted. 

R.  K.  Karson  and  Rayenel  &  Gantt,  for 
petitioner.    J.  W.  Nash,  for  Mrs.  Beacham. 

WOODS,  J.  On  the  petition  of  Postal 
Telegraph  Cable  Company,  his  honor,  the 
Chief  Justice,  issued  a  writ  of  certiorari  re- 
quiring the  clerk  of  the  court  of  common 
pleas  for  Spartanburg  county  to  certify  to 
this  court  all  the  proceedings  concerning  the 
assessment  of  damages  for  a  right  of  way  to 
be  »paid  by  the  telegraph  company  to  Mrs. 
Mary  T.  Beacham ;  the  allegation  of  the  peti- 
tion being  that  the  judgment  entered  in  those 
proceedings  is  absolutely  null  and  yoid  for 
lack  of  the  written  notice  of  the  prooeedings 
to  the  telegraph  company  required  by  law. 
From  the  return  of  the  clerk,  these  facts  ap- 
pear :  Mrs.  Mary  T.  Beacham,  on  March  12, 
1903,  filed  her  petition  with  the  clerk  to  have 
compensation  assessed  by  a  jury  for  land  ap- 
propriated by  the  telegraph  company  for  a 
right  of  way.  Notice  of  the  proceeding  was 
served  on  Messrs.  Ravenel  &  Gantt,  attorneys 
for  the  company,  but  not  on  an  officer  of  the 
corporation.  His  honor.  Judge  Aldrich,  made 
an  order  on  March  13,  1903,  directing  the 
clerk  to  impanel  a  jury  to  ascertain  the 
compensation  to  be  paid  for  the  land  re- 
quired. The  petitioner,  the  telegraph  com- 
pany, appearing  only  for  the  purpose  of  ob- 
jecting to  the  jurisdiction  of  the  court,  moved 
before  Judge  Aldrich  on  March  20,  1903, 
at  bis  chambers,  in  Aiken,  for  an  order  re- 
scinding his  order  to  the  clerk,  on  the  ground 
that  he  was  without  jurisdiction  to  make 
that  order.  This  motion  was  dismissed  on 
the  ground  that,  under  subdivision  4,  §  402, 
of  the  Code  of  Procedure  of  1902,  it  could  not 
be  beard  in  Aiken.  The  petitioner  then  re- 
newed the  motion  before  Judge  Aldrich  at 
Greenwood,  on  March  27,  1903,  denying  the 
jurisdiction  of  .Judge  Aldrich  to  make  the 
original  order  providing  for  the  impaneling 
of  a  jury  on  four  dllferent  grounds,  which  It 
is  not  necessary  to  set  out,  as  none  of  them 
are  relied  on  in  this  petition.  On  March  28, 
1903,  Judge  Aldrich  made  an  order  denying 
this  motion.  The  telegraph  company  then 
served  on  the  clerk  and  the  attorneys  for 
Mrs.  Beacham  a  written  protest  against  fur- 
ther proceeding  with  the  organization  of  the 


Jury,  on  these  grounds:  "(1)  Because  dae 
notice  of  the  time  and  place  of  the  organiza- 
tion of  the  jury  herein  has  never  been  given 
to  the  defendant's  attorneys;  (2)  because 
the  jury  herein,  as  now  sunomoned,  was 
drawn  without  due  notice  served  upon  the 
defendant  or  its  attorneys ;  (8)  because  there 
is  now  ^pending  in  the  court  of  conunon  pleas 
of  Spartanburg  county  an  action  to  determine 
the  petitioner's  right  to  compensation  here- 
in." The  clerk  nevertheless  proceeded,  and 
the  jury  assessed  the  oompensation  to  be 
made  at  $150.  On  this  assessment  the  clerk, 
on  the  motion  of  the  attorneys  for  Mrs. 
Beacham,  entered  judgmoit  in  due  form  for 
the  amount  assessed  and  costs,  aggregating 
$203.30,  as  a  judgment  of  the  court  of  com- 
mon pleas.  Subsequently,  on  June  29,  1903, 
the  telegraph  company  moved  before  his 
honor,  Judge  Dantzler,  then  presiding  at  the 
Spartanburg  court,  '*for  an  order  setting 
aside  and  vacating  the  verdict  and  judgment 
herein,  and  vacating  the  execution  herein 
issued,  and  for  such  other  relief  as  to  the 
court  may  seem  just,  for  the  reason  that  the 
court  has  no  jurisdiction  in  this  proceeding.*' 
In  his  order  Judge  Dantzler  says:  *'!  find 
that  a  motion  was  made  before  Judge  Aldrich 
in  this  same  proceeding,  at  Greenwood,  on 
March  27,  1903,  for  an  order  to  rescind  the 
original  order  of  March  13,  1903,  on  the 
ground  that  he  did  not  have  jurisdiction  to 
make  said  order.  He  overruled  the  motion 
In  this  order  of  March  28,  1903.  His  order 
stands.  If  for  no  other  reason,  I  would  have 
to  refuse  this  motion  because  this  order  binds 
me.  But,  even  if  I  were  not  so  bound,  I 
must  refuse  the  motion  because  It  does  not 
raise  any  question  fatal  to  the  jurisdiction 
which  the  facts  sustain.  This  is  a  special 
proceeding  under  a  particular  statute,  and, 
so  far  as  has  been  brought  to  my  attention, 
the  statutory  requirements  have  been  com- 
plied with.  The  motion  is  refused."  From 
this  order  the  telegraph  company  appealed, 
but  the  appeal  was  dismissed  by  the  clerk  of 
this  court  for  want  of  prosecution,  July  22, 
1904.  The  telegraph  company  then  instituted 
this  .proceeding  in  certiorari  to  have  the  rec- 
ord reviewed,  alleging  that  the  judgment 
entered  by  the  clerk  Is  void  for  want  of  juris- 
diction, relying  solely  on  the  groimd  that 
notice  of  the  proceeding  under  which  it  was 
entered  was  not  served  on  the  telegraph  com- 
pany as  required  by  law. 

At  the  hearing  of  the  cause  counsel  for 
Mrs.  Beacham  moved  to  quash  the  writ  on  a 
number  of  grounds,  one  of  which  was  that 
the  decree  of  Judge  Dantzler  decided  the 
precise  point  which  the  telegraph  company 
now  undertakes  to  make  by  certiorari,  and, 
the  appeal  from  that  order  having  been  dis- 
missed, the  objection  to  the  jurisdiction  on 
the  ground  of  want  of  the  notice  of  the  con- 
demnation proceedings  required  by  statute 
has  been  finally  adjudicated  against  the  tele- 
graph company.  If  the  telegraph  company 
had  desired  to  have  this  court  review  the 
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condemnation  proceedings,  and  the  orders 
hereinbefore  recited  made  by  Jad^  Aldrich, 
on  the  ground  that  Jurisdiction  had  not  been 
acquired  by  due  senice  of  the  notice  re- 
quired by  the  statute.  It  could  have  done  so 
before  the  Judgment  was  entered  only  by 
certiorari  or  some  other  similar  proceeding, 
and  not  by  appeal.  This  was  decided  in 
Aull  T.  B.  B.  C}o.,  42  S.  0.  431,  20  8.  £.  302. 
But  in  the  present  case  the  telegraph  com- 
pany waited,  after  Judge  Aldrich  had  re- 
fused to  set  aside  his  first  order,  until  the 
clerk  of  the  court  of  common  pleas  for  Spar- 
tanburg county  had  entered  a  formal  Judg- 
ment for  the  amount  of  the  condemnation 
▼»^ct  and  costs,  and  then  moved  in  that 
court  to  have  this  Judgment  and  all  the  pro- 
ceedings which  led  up  to  it  annulled  for  lack 
of  Jurisdiction.  In  deciding  this  motion 
Judge  Dantzler,  in  the  circuit  court,  at  the 
Instance  of  the  telegraph  company,  passed 
upon  the  question  of  law  and  fact  affectliig 
the  adequacy  of  service  of  notice  of  the  con- 
demnation proceedings;  and,  if  the  circuit 
court  had  Jurisdiction  of  the  motion,  then  it 
is  evident  this  court  could  not  review  its 
conclusions  except  by  appeal.  The  authority 
of  the  clerk  to  enter  a  formal  Judgment  in 
the  court  of  common  pleas  on  the  verdict  of 
a  condemnation  Jury  regularly  obtained  was 
not  drawn  in  question  before  Judge  Dantzler, 
and  is  not  made  in  the  petition  for  certiorari. 
For  the  purposes  of  this  proceeding  the  judg- 
ment must,  therefore,  be  considered  regular 
in  all  respects,  except  for  the  alleged  vice  of 
lack  of  service  of  the  original  notice.  There 
can  be  no  question  of  the  right  of  a  defend- 
ant to  move  in  the  circuit  court,  as  the 
telegraph  company  did  here,  to  have  declared 
void  a  Judgment  entered  in  that  court  by  the 
clerk;  and  the  court's  decision  on  such  mo- 
tion as  to  the  validity  of  the  Judgment  is 
conclusive,  at  least  as  to  the  particular 
ground  of  attack  covered  by  the  motion. 
The  case^  therefore,  stands  Just  as  if  a  de- 
fendant had  moved  in  the  circuit  court  to 
have  what  purported  to  be  a  Judgment  by 
default  declared  void  for  lack  of  service  of 
the  summons,  as  required  by  Utw,  and  on 
such  motion  the  circuit  court  had  adjudged 
the  service  sufficient  and  the  Judgment  valid. 
In  such  case  clearly  the  remedy  of  the  de- 
fendant would  not  be  by  writ  of  certiorari, 
but  by  appeal  to  this  court  So,  in  this  case, 
Judge  Dantzler,  in  the  court  of  common 
pleas,  certainly  had  Jurisdiction  to  entertain 
the  motion,  made  by  the  telegraph  company 
to  relieve  it  from  a  Judgement  alleged  to  be 
void  for  want  of  anything  requisite  to  the 
Jurisdiction  of  the  court;  and,  having  ad- 
Judged  on  the  motion  to  vacate  the  Judgment 
tliat  the  facts  failed  to  sustain  the  attack  on 
it  for  want  of  Jurisdiction  based  on  alleged 
lack  of  service  of  the  notice  required  by  law 
of  the  condemnation  proceedings,  his  decision 
la  itself  a  final  Judgment  of  the  court  of  com- 


mon pleas  on  a  m,atter  within  its  Jurisdiction, 
and  can  be  reviewed  only  by  appeaU 

The  motion  to  quash  the  writ  of  certiorari 
is  granted. 

The  CHIEF  JUSTICE  did  not  participate 
in  this  opinion,  because  of  illness. 
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MAULDIN  V.  SEABOABD  AIB  LINE  BY. 

(Supreme  Court  of  South  Carolina.    Nov.  14, 
1905.) 

1.  Pleading— DBMUBBsa—SBCoivD  Tbial. 

Where  a  case  is  tried  on  the  merits,  it 
sufficiently  shows  that  the  judge  who  .tried  it 
overruled  a  demurrer,  on  the  ground  that  the 
complaint  did  not  state  a  cause  of  action,  so 
that  a  succeeding  judge  on  a  second  trial  can- 
not consider  it 

2.  Pleading— Objections— Waivkb. 

Defendant  cannot  complain  of  evidence  re- 
ceived in  support  of  allegations  in  the  complaint 
to  which  he  did  not  object 

[Ed.  Note. — ^For  cases  in  point  see  vol.  39, 
Cent  Dig.  Pleading,  S  1433J 

8.  Evidence— Best  and  Secondabt. 
'  In  an  action  for  failure  to  furnish  cars  to 
plaintiff  on  which  to  ship  goods  ordered,  evi- 
dence of  verbal  orders  for  the  goods  is  not  ob- 
jectionable, because  they  were  subsequently 
followed  by  writteu  orders  to  the  same  effect. 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  9  517.] 
4.  Same— Opinion— Damages. 

In  an  action  for  failure  to  deliver  can  to 
a  manufacturer  in  which  to  ship  special  or- 
ders, the  item  of  damage  must  be  shown,  and 
plaintiff  cannot  estimate  the  amount  in  a  lunip 


[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  f  2289.] 

6.  Cabbiebs  —  Failubs  to  Dbliveb  Cabs  — 
Punitive  Damages. 

Where  a  carrier  is  unable  to  furnish  cars 
because  of  an  unprecedented  amount  of  busi- 
ness,  such   failure  is  no  ground   for  punitive 
damages. 
6.  Same— Defenses. 

A  shipper,  in  the  absence  of  special  con- 
tract is  not  entitled  to  damage  for  failure  to 
carry  his  freight,  caused  by  a  sudden  press  of 
business  which  could  not  have  been  reasonably 
anticipated. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County;  Klugh,  Judge. 

Action  by  Joab  Mauldln  against  the  Sea- 
board Air  Line  Railway.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Reversed. 

Lyles  &  McMahan  and  Jas.  W.  Moore,  for 
appellant  Lyles  &  McMahan,  for  respond- 
ent 

WOODS,  J.  The  plaintiff  alleged  he  was 
engaged  in  the  manufacture  of  lumber  at 
Duke's  siding,  on  the  line  of  defendant's  rail- 
road, **8olely  on  bills  and  orders  for  special 
sizes,  lengths,  and  quality,  and  to  be  deliv- 
ered to  plaintiff's  customers  and  to  mar- 
kets aforesaid  under  contract,  at  and  by 
special  and  stated  times,"  and  although  the 
defendant  was  notified  of  the  character  of 
his  business  and  of  his  contracts  for  lumber 
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being  overdue,  and  although  frequent  de- 
mands were  made  for  cars  to  ship  lumber 
on  these  contracts,  yet  the  defendant  will- 
fully, maliciously,  wantonly,  and  negligently, 
failed  and  refused  to  furnish  the  cars  re- 
quired. The  Items  of  damage  set  up  were: 
(1)  Expense  and  inconvenience  of  piling  the 
accumulating  lumber;  (2)  depreciation  of  val- 
ue of  lumber;  (3)  cancellation  of  orders  mak- 
ing sales  necessary  at  reduced  price;  (4)  loss 
of  custom.  On  the  first  trial  of  the  cause, 
plaintiff  obtained  a  verdict  for  $1,400,  but 
a  new  trial  was  ordered  by  his  honor.  Judge 
Aldrich,  unless  the  plaintiff  would  remit  all 
the  recovery  above  |600,  and  plaintiff  elected 
to  take  a  new  trial  rather  than  remit  $800 
of  his  verdict  On  the  second  trial  before 
Judge  Klugh,  the  verdict  was  for  $850,  and 
judgment  was  entered  accordingly. 

1.  The  first  question  made  by  the  appeal  Is 
whether  Judge  Klugh  was  right  in  finding, 
as  a  matter  of  fact,  that  Judge  Aldrich,  at 
the  former  trial,  had  overruled  the  written 
demurrer  submitted  to  him,  on  the  ground 
that  the  complaint  failed  to  state  facts  sufll- 
cient  to  constitute  a  cause  of  action;  and  as 
a  matter  of  law  that  this  decision  of  Judge 
Aldrich  was  binding  on  him,  though  not  re- 
duced to  writing  and  signed.  Inasmuch  as 
it  was  admitted  by  counsel  that  the  demurrer 
was  presented  to  Judge  Aldrich,  and  he 
subsequently  proceeded  with  the  trial  of  the 
cause,  it  necessarily  follows  he  overruled  the 
demurrer.  It  is  true,  the  decision  as  to  the 
demurrer  should  have  been  given  in  writing 
and  signed,  as  required  by  section  289  of  the 
Code  of  Procedure.  But  an  order  of  this 
kind  does  not  dispose  of  the  cause,  and  no 
formal  Judgment  is  entered  on  it;  and  hence, 
if  counsel  do  not  request  that  it  be  reduced 
to  writing,  the  requirement  of  the  statute 
may  well  be  deemed  waived.  After  the  de- 
murrer had  been  overruled  by  Judge  Aldrich, 
it  could  not  again  be  considered  by  Judge 
Klugh.  Turner  v.  Association,  51  S.  a  33, 
27  S.  E.  947. 

2.  The  plaintiff  having  alleged  in  his  com- 
plaint loss  of  custom  as  an  item  of  damage 
arising  out  of  defendant's  failure  to  furnish 
cars,  and  no  motion  having  been  made  to 
strike  out  this  allegation,  the  defendant  can- 
not be  heard  to  complain  that  evidence  was 
introduced  on  this  subject  Martin  y.  Rail- 
way Co.,  70  a  O.  8,  48  S.  E.  610. 

3.  There  was  no  error  in  refusing  the  mo- 
tion to  strike  out  plaintiff's  evidence  as  to 
the  verbal  orders  for  lumber  received  by  him, 
made  on  the  ground  that  the  written  orders 
following  the  verbal  were  the  best  evidence 
of  the  orders  which  plaintiff  alleged  he  was 
prevented  from  filling.  Most  probably  these 
verbal  orders  at  the  time  they  were  received, 
became  the  main  factors  which  Influenced 
the  conduct  of  plaintilTs  business  rather  than 
the  subsequent  confirmatory  written  orders. 

4.  The  sixth  exception  alleges  error  in  al- 
lowing the  plaintiff  to  give  in  a  lump  sum 
his  estimate  of  the  aggregate  damages  sua- 


tained  by  reason  of  the  failure  of  the  rail- 
road company  to  furnish  cars.  The  general 
rule  is  that  the  opinions  of  witnesses  as  to 
the  quantum  of  damages  are  not  admissible. 
8  Elliott  on  Evidence,  §  2006.  One  recog- 
nized exception  to  this  rule  is  thus  stated  in 
1  Wharton  on  Evidence,  §  511,  quoted  with 
approval  in  Jones  v.  Fuller.  19  S.  C5.  66,  69. 
45  Am.  Rep.  761:  "When  the  thing  damaged 
is  one  of  every  day  use,  whose  depreciation 
an  ordinary  observer  can  estimate,  then 
such  an  observer  may  be  called  to  express 
his  opinion  of  the  extent  of  the  damage 
sustained.  If  the  facts  which  form  the 
basis  of  such  an  opinion  can  be  specified, 
then  they  must  be  stated;  if  the  conclusion 
is  one  which  the  Jury  can  draw,  then  to  the 
Jury  must  be  left  the  drawing  the  conclusion. 
But  when,  as  is  often  the  case,  these  facts 
can  be  best  expressed  by  the  damage  they 
cause,  then  this  damage  and  its  extent  may 
be  testified  to  by  the  witness."  Under  this 
exception  it  was  competent  for  the  witness 
to  describe  the  condition  of  the  lumber  due 
to  exposure  to  weather  and  give  his  estimate 
of  the  depreciation,  and  so  with  the  other 
separate  items  of  damage;  but  It  was  not 
quite  competent  to  give  a  lump  estimate  of 
the  total  damage  without  indicating  the 
items  which  entered  into  It,  for  the  reason 
that  it  was  impossible  for  the  Jury  to  sepa- 
rate the  items  of  damage  which,  under  the 
instructions  of  the  court,  could  be  considered 
the  proximate  result  of  defendant's  alleged 
breach  of  duty,  and  for  which  it  might  be 
liable  from  those  items  of  alleged  damage 
which,  under  the  instruction  of  the  court, 
would  be  too  remote  to  enter  into  the  Yet- 
diet 

5.  The  circuit  Judge  refused  to  charge  the 
request  that  there  was  no  evidence  to  war- 
rant a  verdict  for  punitive  damages.  Not 
only  was  there  no  evidence  offered  of  mal- 
icious, willful  or  reckless  refusal  to  furnish 
cars  for  plaintiff's  lumber,  but  it  was  stated 
by  plaintiff  himself  that  there  was  a  'tie-up 
of  the  cars."  The  uncontradicted  testimony 
on  behalf  of  the  defendant  was  that  this 
"tie-tip"  was  due  to  an  abnormal  demand  for 
cars  of  all  kinds,  especially  flat  cars,  that  it 
was  impossible  for  defendant  to  get  orders 
for  cars  filled  or  to  get  them  from  other 
roads,  and  frequently  impossible  to  get  de- 
fendant's own  cars  on  other  roads  returned. 
Some  cars  were  furnished  for  plalntUTs  lum- 
ber, and  there  was  no  evidence  whatever  of 
any  Intentional  discrimination  against  him. 
The  local  agent  assured  plaintiff  he  would  get 
cars  as  soon  as  possible,  and  the  mere  failure 
in  the  circumstances  to  answer  a  telegram  or 
a  letter  asking  for  cars  Is  no  evidence  of 
willful  disregard  of  plaintiff's  rights.  There 
was,  therefore,  no  ground  for  refusing  to 
charge  that  the  defendant  had  not  incurred 
liability  for  punitive  damages. 

6.  Another  request  erroneously  refused 
was  as  follows:  ''The  obligation  to  furnish 
cars  in  this  case  is  an  obligation  Imposed 
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by  law,  and  Is  not  as  binding  as  If  the  de- 
fendant railroad  bad  contracted  to^fnmlab 
tbe  cars.  In  tbls  case  the  defendant  la  not 
liable  If  It  has  shown  a  reasonable  excuse  for 
failure  to  furnish  the  cars;  heavy  and  un- 
precedented traffic,  not  reasonably  to  be  ex- 
pected and  prepared  for,  would  excuse  the 
railroad  for  a  deficiency  of  cars."  If  a  com- 
mon carrier  assumes  a  contractual  obligation 
outside  of  and  beyond  the  duty  imposed  by 
public  policy,  it  must  perform  the  contract  or 
pay  the  damages,  unless  it  can  show  dr- 
ciimstances  which  relieve  from  the  perform- 
ance of  contracts  generally,  and  unexpected 
emergencies  lii  its  business  would  not  be 
sufficient  to  excuse  it  4  Elliott  on  Railroads, 
S  1473.  Here,  however,  the  claim  is  not  bas- 
ed on  a  contract,  but  on  the  ordinary  public 
duty  of  the  carrier  to  receive  and  transport 
promptly  all  freight  offered.  Promptness  In 
transportation  is  of  great  and  Increasing  Im- 
portance, and  hence  common  carriers  should 
be  re<[uired  to  use  every  reasonable  means 
and  to  take  every  reasonable  precaution  to 
Insure  It  They  should  not  only  have  ample 
rolling  stock  for  the  prompt  dispatch  of  all 
passenger  and  freight  business  usually  to  be 
expected,  but  they  should  by  all  reasonable 
forethought  and  effort  prepare  for  unusual 
demands  for  transportation.  And  such  fore- 
thought requires  not  only  a  study  of  their 
own  business,  but  of  the  industries,  the 
development  and  the  progress  of  the  country 
whose  carrying  business  they  undertake. 
But  this  duty  does  not  extend  to  the  accept- 
ance and  Immediate  transportation  of  freight 
at  all  hazards  and  in  all  circumstances.  The 
true  rule  is  thus  stated  In  5  A.  &  E.  Eucy. 
Law,  168:  "Where  there  is  a  sudden  and 
unusual  press  of  business,  arising  from  ex- 
ceptional causes,  and  which  the  company 
could  not  reasonably  be  expected  to  have 
anticipated,  it  is  not  liable  for  the  delay 
thereby  necessitated,  unless  it  had  specially 
contracted  to  furnish  such  transportation;  it 
is  bound  to  provide  facilities  for  such  trans- 
portation only  as  might  reasonably  have 
been  anticipated."  Porcber  v.  Railroad  Co., 
14  Rich.  Law,  181;  Ayres  v.  Railway  Co. 
(Wis.)  37  N.  W.  432,  6  Am.  St  Rep.  220; 
Railway  Co.  v.  Rae,  68  Am.  Dec.  574;  4  El- 
liott on  Railroads,  §§  1470,  1473;  6  Cyc 
373. 

The  judgment  of  this  court  Is  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  be  remanded  for  a  new  trial. 

POPE,  C.  J.,  did  not  participate  In  this 
opinion  because  of  illness. 

(124  Ga.  S2S) 
CENTRAL  OF   GEORGIA  RY.   CO.   V. 

HALL   et   al. 
(Supreme  Court  of  Georgia.    Nov.  20,  1905.) 

1.  Cabbisbs— Loss  OF  Freight  —  Lihitinq 
Liability. 

A  common  carrier  cannot  limit  his  legal  lia- 
bility by  any  notice  given,  either  by  publication. 


or  by  entry  on  receipts  given  or  ticlcets  sold. 
By  special  contract,  he  may  relieve  himself  of 
his  cOTunon-law  liabili^  as  an  insurer,  and  may 
contract  against  liability  arising  from  certain 
losses  which  do  not  Involve  negligence  of  the 
carrier  or  his  servants;  but  he  cannot,  even  by 
special  contract,  exempt  himself  from  liability 
for  loss  of  goods  intrusted  to  him,  where  the 
loss  arises  from  his  negligence  or  that  of  his 
servants. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  §S  637,  675-087.] 

2.  Sami— LiVK  Stock  Shipment. 

A  common  carrier  of  goods  which  trans- 
ports live  Steele  is  as  to  the  latter  property  also 
a  common  carrier.  There  are,  however,  certain 
inherent  differences  between  live  stock  and  in- 
animate property  offered  for  transportation. 

[Ed.   Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  H  48^-4^.] 

3.  Same— LiABiUTT  for  Gboss  Nsglioencb. 

A  carrier  of  live  stock  may  by  special  con- 
tract 80  limit  its  liability  for  loss  or  damages 
that  it  will  be  liable  only  in  the  event  that  it 
is  guilty  of  gross  negligence. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  §§  933-839.] 

4.  Same— Limitation  as  to  Value. 

A  railway  company.  In  Its  capacity  as  a 
common  carrier,  may,  as  a  basis  for  fixing  its 
charges  aud  limiting  the  amount  of  its  cor- 
responding liability,  lawfully  make  with  a  ship- 
per a  contract  of  affreightment,  embracing  an 
actual  and  bona  fide  agreement  as  to  the  value  of 
the  property  to  be  transported ;  and  in  such  case 
the  latter,  when  loss,  damage,  or  destruction  oc- 
curs, will  be  bound  by  the  agreed  valuation. 
But  a  mere  general  limitation  as  to  the  value, 
expressed  in  a  bill  of  lading,  and  amounting  to 
no  more  than  an  arbitrary  preadjustment  of 
the  measure  of  damages,  will  not  though  the 
shipper  assent  in  writing  to  the  terms  of  ths 
document,  serve  to  exempt  a  negligent  carrier 
from  liability  for  the  true  value. 

5.  Sams. 

Where  there  is  an  issue  of  fact  as  to  wheth- 
er there  was  an  actual  bona  fide  valuation  or  a 
mere  arbitrary  effort  to  limit  liability,  the  ques- 
tion is  one  for  the  jury ;  but  where  the  written 
contract  shows  that  it  falls  within  the  latter 
description,  and  there  is  no  issue  of  fact  on  that 
subject,  it  is  proper  for  the  court  to  construe 
the  contract 
a  Same— FBAt7D  of  Shifpeb. 

The  evidence  in  this  case  was  not  sufllcieqt 
to  show  the  perpetration  of  any  fraud  by  the 
shipper  on  the  company. 
7.  Same— Act  of  God. 

Where  the  common-law  rule  applies,  under 
which  no  excuse  avails  a  common  carrier  in  cases 
of  loss  unless  it  was  occasioned  by  the  act  of 
God  or  the  public  enemies  of  the  state,  if  a 
locomotive  engineer  desired  to  leave  his  train 
and  proceed  with  the  engine  some  distance  to  a 
water  tank  for  the  purpose  of  obtaining  water, 
and  thereupon  caused  the  flagman  to  uncouple 
the  engine  from  the  cars,  which  were  left  stand- 
ing on  the  track  while  the  engineer,  in  company 
with  the  conductor  (who  had  authority  to  con- 
trol him)  and  the  fireman,  proceeded  on  the 
engine  to  the  water  tank,  obtained  the  water, 
and  returned  to  where  the  cars  were,  but  the 
engineer  caused  the  engine  to  run  at  such  a 
rate  of  speed  as  to  be  evidently  dangerous,  and 
to  result  in  wrecking  one  of  the  cars,  and  caus- 
ing the  loss  of  property  being  transported,  even 
if  he  were  insane  at  the  time,  the  loss  could  not 
be  attributed  to  the  act  of  God,  within  the 
meaning  of  the  rule  of  law  referred  to,  so  as 
to  excuse  the  carrier. 

[Ed.  Note. — For  cases  in  point  see  vol.  9, 
Cent  Dig.  Carriers,  §§  523-525.] 
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a  Sams. 

The  meenlnff  of  **the  act  of  God''  falling 
Within  the  rule  discnssed. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Gent  Dig.  Carriers,  §§  523-530.] 

9.  Saks— BusDBN  of  Proof. 

In  this  state  it  is  the  general  rule  that, 
in  order  to  avail  himself  of  the  act  of  God 
as  an  excuse,  the  burden  is  upon  the  common 
carrier  to  establish  not  only  that  the  act  of 
God  ultimately  occasioned  the  loss,  but  that  his 
own  negligence  did  not  contribute  thereto. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  fiS  578,  578^.] 

10.  Sakb—Diliosnos  of  Cassisb^Evidsnos. 
Where,  under  a  special  contract  for   the 

shipment  of  live  stock,  the  common-law  liability 
ot  the  common  carrier  was  so  modified  that  the 
carrier  was  liable  for  injuries  arising  only  from 
fraud  or  gross  nefirligence,  it  was  admissible  to 
defend  by  pleading  and  proving  that  its  en- 
gineer upon  the  train  o^  which  the  goods  were 
shipped  suddenly  became  insane  at  the  time  of 
the  transaction  complained  of ;  and  it  would  be 
for  the  jury  to  say  whether  the  carrier  did  not 
know,  or  could  not  by  the  exercise  of  proper 
care  have  known  of  it,  and  whether  it  exercised 
due  diligence  in  view  of  the  situation  and 
circumstances  disclosed  by  the  evidence. 

11.  Tbiai/— Abouhsnt  of  Counssl. 

Where  an  action  was  brought  against  a 
railroad  c<»npany  for  loss  alleged  to  have  arisen 
from  negligence,  and  the  defendant  in  its  an- 
swer denied  the  negligence,  and  some  two  years 
thereafter,  pending  the  trial  of  the  case,  amend- 
ed its  pleaoings  by  setting  up  that  the  engineer 
in  cha^e  of  its  engine  became  suddenly  insane 
at  the  time  of  the  transaction  complained  of, 
and  that  it  was  thereby  relieved  from  liability, 
counsel  for  the  plaintiff  could  legitimately  com- 
ment upon  the  time  when  this  amendment  waa 
made  and  this  defense  set  up. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Trial,  f  280.} 

12.  Damages— Elemsnts— I NTSBSGT. 

Where  a  suit  is  brought  for  damages  aris- 
ing from  the  destruction  of  property,  and  there 
is  a  basis  of  calculation  as  to  the  value,  interest 
is  not  recoverable  eo  nomine.  But  the  jury  may 
consider  the  length  of  time  damages  have  been 
withheld,  the  character  of  the  tort,  the  conduct 
of  the  defendant,  and  all  the  circumstances 
of  the  transaction,  and  may  in  their  discretion 
increase  the  amount  of  damages  by  adding  to 
the  value  of  the  property  destroyed  a  sum  equal 
to  the  interest  on  such  value;  the  entire  sum 
found  being  returned  as  damages,  and  not  ex- 
ceeding the  amount  sued  for. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Morgan  Coun- 
ty; H.  G.  Lewis,  Judge. 

Action  by  J.  S.  Hall  and  others  against 
the  Central  of  Georgia  Railway  Company. 
From  the  Judgment  defendant  brings  error, 
and  plaintilTs  assign  cross-error.  Judgment 
on  main  bill  of  exceptions  affirmed,  and  on 
cross-bill  dismissed. 

Hall  and  Crawford  brought  suit  against 
the  Central  of  Georgia  Railway  Company  to 
recover  damages  for  the  killing  of  a  mare. 
There  was  no  conflict  in  the  evidence  as  to 
the  following  facts:  One  White,  acting  for 
the  plaintiffs,  who  were  the  owners  of  the 
mare,  shipped  her  from  Augusta  to  Bishop, 
Ga.,  along  with  several  other  horses,  over 
the  defendant's  railroad.    The  train  came  to 


a  standstill,  and  was  divided  Into  two  sec- 
tions, with  one  of  which  the  eni^ineer  pro- 
ceeded. At  a  point  on  the  road  the  engineer 
said  that  the  engine  was  out  of  water,  and 
that  he  must  go  on  to  the  water  tank.  The 
engine  was  cut  loose  from  the  cars,  and 
went  on  to  the  tank,  where  water  was  ob- 
tained. The  conductor  and  fireman  accom- 
panied the  engineer.  On  the  return  the 
speed  at  which  the  engineer  ran  the  engine 
was  20  or  25  miles  an  hour.  The  conductor 
warned  him  three  or  four  times  that  he 
should  reduce  the  speed,  or  the  engine  would 
run  into  the  cars.  He  replied  that  he  knew 
where  the  train  was.  There  was  a  colliMon. 
The  car  containing  the  mare  was  wrecked, 
and  she  was  killed.  The  defendant  denied 
negligence,  and  pleaded  that  the  engineer 
was  stricken  with  sudden  insanity  at  the 
time  and  while  the  transaction  was  In  prog- 
ress, that  his  acts  were  due  thereto,  and 
that  there  was  no  negligence  on  the  part 
of  the  defendant.  The  plaintiff  demurred  .to 
the  plea,  but  the  demurrer  was  overruled. 
Evidence  was  introduced  as  to  the  market 
value  of  the  horse.  The  jury  found  for  the 
plaintiff  $800.  The  defendant  moved  for  a 
new  trial,  which  was  denied,  and  it  excepted. 
Plaintiff  filed  a  cross-bill  of  exceptions,  com- 
plaining of  the  allowance  of  the  plea  setting 
up  a  sudden  access  of  Insanity,  and  tlie  re- 
fusal to  sustain  the  demurrer  thereto.  The 
other  facts,  so  far  as  necessary,  are  stated  In 
the  opinion. 

Dessan,  Harris  A  Harrts,  for  plaintiffs  In 
error.  Saml.  H.  Sibley,  for  defendant  in 
error. 

LUMPKIN,  J.  1-3.  In  cases  of  loss  the 
presumption  of  law  is  against  a  common 
carrier,  and  no  excuse  avails  him  unless  it 
was  occasioned  by  the  act  of  God  or  the  pub- 
lic enemies  of  the  state.  "A  common  carrier 
cannot  limit  his  legal  liability  by  anj  notice 
given,  either  by  publication,  or  by  entry  on 
receipts  given  or  tickets  sold.  He  may  make 
an  express  contract,  and  will  then  be  gov- 
erned thereby.  Civ.  Code  1895.  §§  2264,  2270. 
Construing  these  two  sections  together,  the 
latter  does  not  intend  to  permit  a  common 
carrier  to  relieve  himself  of  the  duty  of  ex- 
ercising diligence,  but  by  special  contract  to 
relieve  himself  of  his  common-law  liability 
as  an  insurer,  and  to  contract  against  liability 
arising  from  certain  losses  which  do  not  in- 
volve negligence  of  the  carrier  or  his  serv- 
ants. The  requirement  of  diligence  on  the 
part  of  a  common  carrier  is  one  involving 
public  policy,  and  it  would  be  contrary  to 
such  policy  to  allow  him  to  relieve  himself 
from  his  duty  in  this  regard  by  contract. 
A  common  carrier  cannot,  therefore,  by  spe- 
cial contract  exempt  himself  from  liability 
for  loss  of  goods  Intrusted  to  bim,  where  the 
loss  arises  from  his  own  negligence.  Berry 
V.  Cooper,  2&  Oa.  543;  Purcell  v.  Southern 
Exp.  Co.,  34  Ga.  315;   Southern  Bxp.  Co.  t. 
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Pnrcell,  37  Ga.  lOB  (2),  92  Am.  Dec.  68;  Weet- 
ern  &  Atlantic  R.  Co.  y.  Exposition  Cotton 
Mills,  81  Ga.  522,  7  S.  E.  916,  2  L.  R.  A.  102; 
Georgia  R.  Co.  ▼.  Gann  &  Reaves,  68  Ga. 
850;  Central  R.  Co.  v.  Pickett  &  Blair,  87 
Ga.  734, 13  S.  B.  750.  In  Savannah,  P.  &  W. 
Ry.  Co.  V.  Sloat,  93  Ga.  803,  20  S.  B.  219, 
it  was  said  that  the  question  as  to  how  far 
a  shipper  might  by  express  agreement  sign- 
ed by  him,  contract  against  liability  on  the 
part  of  a  common  carrier  for  injuries  arising 
from  negligence,  was  still  an  open  question. 
But  In  the  next  case  reported  in  the  same 
volume  it  was  said:  "But  carriers  cannot 
by  any  special  contract  exempt  themselves 
from  liability  for  loss  occasioned  by  their 
negligence."  Georgia  R.  Co.  v.  Keener,  98 
Ga.  808,  21  S.  B.  287,  44  Am.  St  Rep.  197. 
The  carrier  referred  to  was  a  common  car- 
rier. See,  also,  Wood  v.  Southern  Exp.  Co., 
95  Ga.  461,  452,  22  S.  E.  535;  Central  Ry. 
Co.  V.  Murphey  &  Hunt  113  Ga.  514,  38  S. 
B.  970.  53  L.  R.  A.  720.  This  ruling  Is  not 
dependent  upon  our  statute,  but  accords  with 
the  decisions  of  other  courts,  though  It  Is 
not  universally  so  held.  6  Cyc.  387,  388.  A 
common  carrier  of  goods  which  transports 
live  stock  is  as  to  the  latter  property  also 
a  common  carrier.  Hutchinson  on  Carriers 
(2d  Ed.)  §  221;  5  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  428.  It  has  nevertheless  been  held 
that  a  carrier  of  live  stock  may  by  special 
contract  so  limit  Its  liability  for  loss  or  dam- 
age that  It  will  be  liable  only  in  the  event 
it  Is  guilty  of  gross  negligence.  Cooper  v. 
Raleigh  ft  G.  R.  Co.,  110  Ga.  659.  36  S.  B. 
240;  Georgia  Railroad  v.  Spears,  66  Ga.  485, 
42  Am.  Rep.  81;  Central  R.  Co.  v.  Bryant 
73  Ga.  722;  Cincinnati  Ry.  Co.  v.  Disbrow. 
76  Ga.  253.  If  it  were  an  original  question, 
it  might  well  be  argued  that  it  is  somewhat 
anomalous  to  hold  that  such  a  carrier  is  a 
common  carrier  of  live  stock,  that  extraor- 
dinary diligence  is  required  of  it,  now  so  de- 
clared in  the  statutes  of  this  state,  and  that 
it  is  contrary  to  public  policy  to  allow  a  com- 
mon carrier  to  contract  against  liability  re- 
sulting from  Its  own  negligence,  and  yet  to 
say  that  In  regard  to  live  stock  It  may  con- 
tract against  such  liability  except  as  to 
gross  negligence.  See  6  Cyc.  891,  392,  and 
citations;  New  York  Cent.  R.  Co.  v.  Loc*- 
wood.  17  Wall.  357,  21  L.  Ed.  627;  E.  T.  Y. 
&  G.  R.  Co.  V.  Johnston,  75  Ala.  696-605, 
51  Am.  Rep.  489.  But  the  ruling  seems  to  be 
established  In  this  state.  Perhaps  the  dif- 
ference between  live  stock  and  Inanimate 
freight  may  furnish  the  basis  for  this  hold- 
ing. In  the  case  at  bar  the  contract  pro- 
vided that  the  owner  or  shipper  assumed 
and  released  the  railroad  from  "all  other 
damfiges  incident  to  railroad  transportation 
which  shall  not  have  been  caused  by  fraud 
or  gross  negligence  of  said  company.**  This 
became  the  measure  of  the  negligence  which 
would  render  it  liable.  The  presiding  judge, 
In  effect  so  charged,  and  we  do  not  think 


his  charge,  taken  as  a  whole,  was  subject 
to  the  criticisms  made  upon  it  as  to  this 
point 

4.  It  was  contended  that  under  the  con- 
tract the  defendant  was  not  liable  for  the 
value  of  the  horse  beyond  the  sum  of  $125. 
Was  the  contract  relied  on  by  the  defendant 
an  actual  bona  fide  agreement  as  to  the  value 
of  the  property  lost,  or  was  it  a  mere  general 
limitation  as  to  the  value,  amounting  to  an 
arbitrary  preadjustment  of  damages?  The 
former  would  be  valid;  the  latter  not  Cen- 
tral Ry.  Co.  V.  Murphey,  113  Ga.  614,  38  S.  E. 
970,  58  L.  R.  A.  720;  Georgia  R.  Co.  v. 
Keener,  98  Ga.  808,  21  S.  B.  287,  44  Am.  St 
Rep.  197;  Georgia  Southern  Ry.  Co.  v.  John- 
son, 121  Ga.  231,  48  S.  B.  807.  The  contract 
which  was  included  in  the  bill  of  affreight- 
ment and  signed  by  the  agent  of  the  owner 
and  the  agent  of  the  company,  contained  the 
following  provisions:  "And  it  Is  further 
agreed  that  should  any  damage  occur  for 
which  thfe  company  may  be  liable,  the  value 
at  the  place  and  date  of  shipment  shall  govern 
the  settlem^it  in  Which  the  amount  claimed 
shall  not  exceed,  for  a  stallion  or  Jack,  $200, 
for  a  horse  or  mule,  $125,  cattle  |40,  other 
animals,  $20."  This  was  upon  a  prhited 
blank  containing  these  amounts  already  pre- 
pared. It  did  not  purport  to  put  a  valuation 
upon  the  particular  horse  or  horses  shipped, 
but  limited  the  amount  to  be  claimed  for  any 
horse,  regardless  of  its  real  or  estimated 
value,  to  $125.  It  had  a  prearranged  amount 
to  which  its  liability  should  be  limited  as  to 
various  animals.  If  this  could  be  treated  as 
a  bona  fide  estimate  or  valuation  as  to  the 
horse  which  was  killed,  it  might  equally  be 
said  to  be  a  valuation  of  every  possible  horse 
which  might  be  shipped,  before  it  was  ever 
seen  or  beard  of  by  the  company's  agent. 
The  expression  "other  animals  $20"  would 
thus  be  treated  as  being  a  bona  fide  valuation 
of  any  other  animal,  regardless  of  what  was 
its  nature,  character,  or  actual  value.  A  rab- 
bit a  hog,  or  an  elephant  might  equally  fall 
under  the  designation  of  "other  animals,"  and 
the  arbitrary  limitation  of  $20  would  apply 
equally  to  each  of  them.  Moreover,  it  will  be 
noticed  that,,  in  case  of  loss,  the  company  does 
not  agree  that  the  value  of  the  horse  shall  be 
fixed  at  $125,  but  the  agreenient  is  that  *'the 
amount  claimed  shall  not  exceed"  that  sum. 
This  was  clearly  an  attempt  to  limit  the 
liability,  not  to  determine  value.  As  was  said 
In  the  opinion  in  Central  Ry.  Co.  v.  Murphey: 
"Could  any  fair  and  reasonable  mind  ever 
reach  the  conclusion  that  there  was  between 
the  plaintiffs  and  the  defendant  any  agree- 
ment at  all  respecting  the  value  of  this  par- 
ticular car  load  of  grapes,  or  that  there  was 
even  a  remote  Intention  to  make  such  an 
agreement?" 

5.  Should  the  presiding  Judge  have  sub- 
mitted the  question  to  the  Jury  to  decide  as  to 
whether  this  contract  amounted  to  an  actual 
bona  fide  valuation?  On  its  face,  it  did  not 
do  so.    Outside  of  the  paper,  there  was  no 
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eyidence  of  any  actual  valuatioii  of  this  par- 
ticular horse.  It,  with  several  others,  was 
delivered  to  the  railroad  company  together 
with  certain  sulkies,  which  seemed  to  have 
Indicated  that  the  horses  were  to  be  used 
otherwise  than  as  common  draft  animals. 
Eight  horses  were  also  shipped  In  two  cars, 
and  an  attendant  went  with  them.  No  In- 
quiry was  made  as  to  their  nature  or  value. 
The  company  had  two  kinds  of  blanks,  one 
for  use  where  live  stock  was  shipped  "re- 
leased, the  other  where  it  was  not  An  agent 
of  the  defendant  asked  the  plaintiff's  agent 
if  he  wished  to  ship  the  horses  "released,"  and, 
upon  receiving  an  affirmative  answer,  filled 
one  of  the  blanks,  except  as  to  the  rate,  which 
was  filled  in  by  the  rate  clerk.  There  Is  only 
one  "release  rate"  for  horses.  The  rate  clerk 
has  the  classification  of  the  state  railroad 
commission,  and  fills  In  the  rate  that  belongs 
to  that  agreement  A  witness  for  the  de- 
fendant testified  that  the  rate  was  fixed  at 
$27  per  car  between  the  points  included  in  the 
transportation,  "based  on  the  valuation  of 
$125,"  but  he  admitted  that  nothing  was  said 
to  the  shipper  as  to  valuation.  This  was  the 
entire  transaction.  True,  the  shipper  ad- 
mitted that  he  knew  that  if  he  had  named  a 
•higher  valuation  on  the  horses  he  would  have 
had  to  have  paid  a  higher  rate,  and  that  if  he 
had  not  shipped  "released"  the  rate  would 
have  been  much  higher.  But  there  was  noth- 
ing in  what  transpired  between  the  parties  to 
show  a  bona  fide  effort  to  fix  a  value  on  the 
horse  which  was  killed,  or  on  any  or  all  of  the 
horses.  Every  shipper  who  is  asked  whether 
he  will  ship  "released"  probably  knows  that 
if  he  does  not  do  so  the  rate  will  be  higher. 
But  this  does  not  change  an  effort  to  limit 
liability  Into  an  actual  valuation  of  property. 
The  construction  of  the  contract  made  in 
this  case  is  controlled  by  the  decisions  in 
Georgia  R.  Ga  v.  Keener,  supra,  and  Central 
Ry.  Co.  V.  Murphey,  supra.  The  decision  in 
Southern  Railway  Co.  v.  Homer,  115  6a.  381, 
41  S.  E.  049,  is  cited  to  sustain  the  contention 
that  the  case  should  have  been  submitted  to 
the  jury.  In  that  case  It  is  stated,  in  the 
report  of  facts,  that  "the  testimony  was  In 
direct  conflict  as  to  the  making  of  a  special 
contract  of  shipment,  •  •  •  and  that 
Lee  [the  defendant's  agent]  gave  him  a  rate 
based  on  a  valuation  of  $100  for  the  horse, 
and  explained  to  him  that  the  tariff  required 
an  addition  of  fifty  per  cent  for  each  addi- 
tional $100  of  valuation."  The  contract  con- 
tained the  following  terms:  "The  said  shlp^ 
per  or  the  consignee  is  to  pay  freight  thereon 
to  the  said  carrier  at  the  rate  of  —  per  — ^ 
which  is  the  lowest  published  tariff  rate, 
based  upon  the  express  condition  that  the 
carrier  assumes  liability  on  the  said  live  stock 
to  the  extent  only  of  the  following  agreed 
valuation,  upon  which  valuation  is  based  the 
rate  charged  for  the  transportation  of  the 
said  animals,  and  beyond  which  valuation 
neither  the  said  carrier  nor  any  connecting 
carrier  shall  be  liable  in  any  event    •    •     • 


If  horses  or  mules,  not  exceeding  100,  $100 
each."  It  was  held  that,  under  the  terms  of 
this  contract  and  the  evidence  Introduced,  an 
issue  was  made  as  to  whether  in  fact  there 
was  a  valuation  or  an  arbitrary  preadjust- 
ment  of  damages,  and  that  this  was  properly 
submitted  to  the  jury.  The  difference  be- 
tween submitting  to  the  jury  to  determine, 
under  the  evidence,  whether  terms  of  this 
character  inserted  in  a  contract  of  affreight- 
ment constituted  a  bona  fide  and  actual  valua- 
tion or  a  mere  preadjustment  of  damages, 
and,  on  the  other  hand,  submitting  to  the 
jury  the  construction  of  the  contract  alone, 
which  plainly  on  its  face  was  not  a  valua- 
tion, but  an  effort  to  limit  damages.  Is  clear. 
The  case  of  Central  Ry.  Co.  v.  Glascock,  117 
Ga.  038,  43  S.  E.  981,  is  also  dted  as  au- 
thority to  show  that  the  present  case  should 
have  been  submitted  to  the  jury.  On  a  casual 
inspection,  it  might  appear  to  be  so,  but  an 
examination  of  the  record  in  that  case  shows 
that  the  contract  -contained  language  some- 
what similar  to  that  considered  in  the  case 
of  Southern  Ry.  Co.  v.  Homer,  supra.  After 
stating  that,  if  the  carrier  should  be  liable, 
the  value  at  the  place  and  date  of  shipment 
should  govern  the  settlement,  in  which  the 
amount  claimed  should  not  exceed  certain 
specified  sums.  It  was  added:  "Which 
amounts.  It  Is  agreed,  are  as  much  as  such 
animals  as  are  herein  agreed  to  be  trans- 
ported are  reasonably  worth,"  and  stamped 
across  the  face  of  the  contract  was  the  state- 
ment: '*The  attention  of  shippers  has  been 
called  to  the  terms,  conditions,  values,  etc, 
herein  named."  These  facts  do  not  appear  as 
fully  In  the  printed  report  as  In  the  record  of 
file  in  this  court  This  made  a  question  for 
submission  to  the  jury.  In  the  case  at  bar 
there  was  nothing  to  show  that  there  bad 
been  an  actual  valuation. 

6.  It  was  contended  that  the  evidence  in 
this  case  was  sufficient  to  show  fraud  on  the 
part  of  the  shipper,  and  that  the  question 
of  Its  existence  should  have  been  submitted 
to  the  jury.  We  cannot  concur  In  this  view. 
There  is  nothing  to  show  that  there  was 
any  misrepresentation,  concealment,  or  ar- 
tifice which  would  deceive  the  agent  of  the 
carrier  as  to  the  nature  or  character  of  the 
property.  It  appears  to  have  been  openly 
shipped,  and,  as  already  mentioned,  in  such 
a  way  as  to  Indicate  that  the  horses  were 
not  mere  common  animals  shipped  in  car 
load  lots.  They  were  open  to  the  inspection 
of  the  agent  He  took  no  precaution,  and 
asked  no  questions  as  to  their  value.  He 
asked  alone  as  to  whether  they  should  be 
shipped  "released."  He  relied  on  the  mak- 
ing of  the  contract,  which,  as  to  this  point, 
was  not  binding  under  the  law.  The  Civil 
Code  of  1895  (section  2290)  reads  as  follows : 
"The  carrier  may  require  the  nature  and 
value  of  the  goods  delivered  to  him  to  be 
made  known,  and* any  fraudulent  acts,  say- 
ings, or  concealment  by  his  customers  will 
release  him   from    liability."    In   Southern 
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Express  Co.  t.  Everett,  87  Ga.  688»  it  was 
held  that  If  a  shipper  at  the  time  of  the  de- 
liyery  of  the  goods  for  shipment  practices 
any  fraudulent  acts,  sayings,  or  concealment 
upon  the  carrier  as  to  the  yalue  of  the  par- 
cel, or  resorts  to  any  artifice  to  giye  a  box 
containing  a  valuable  diamond  breastpin  a 
mean  appearance,  and  thereby  induces  the 
carrier  to  think  it  of  trifling  value,  and  so 
prevent  him  from  making  inquiries,  this 
would  operate  as  a  ftaud,  and  relieve  him 
from  liability.  In  Green  v.  Southern  Exp. 
Co.,  45  Ga.  805,  the  evidence  for  the  defend- 
ant was  to  the  effect  that  the  plaintiff  valued 
the  property  involved  in  the  controversy  at 
$100.  He  testified  that  he  shipped  a  trunk, 
and  was  asked  its  value,  but  failed  to  give 
it  In  Savannah,  F.  &  W.  Ry.  Co.  v.  Collins, 
T7  Ga.  876,  3  S.  B.  416,  4  Am.  St  Rep.  87, 
the  property  was  shipped  as  a  bundle  of 
bedding,  nothing  being  said  about  wearing 
apparel,  and  after  loss  the  shipper  sought  to 
recover  the  value  of  certain  wearing  apparel 
claimed  to  have  been  wrapped  up  in  the 
bedding.  In  Southern  Exp.  Co.  v.  Wood,  08 
Ga.  268,  25  S.  E.  486,  the  conduct  of  the 
shipper  was  calculated  to  mislead  the  agent 
of  the  railroad,  and  conceal  the  true  char- 
acter of  the  contents  of  the  package  deliver- 
ed for  transportation.  In  Georgia  Southern 
Ry.  Co.  V.  Johnson,  121  Ga.  231,  48  S.  E. 
807,  the  shippers  sent  candy  to  a  railroad 
for  transportation.  It  was  in  boxes,  and 
the  contents  of  the  packages  were  unknown 
to  the  company.  Candy  could  be  shipped 
In  either  of  two  classes,  having  different 
freight  rates.  The  shipper  classified  the 
candy  as  of  the  lower  grade,  and  thus  pre- 
pared shipping  tickets,  using  a  fbrm  con- 
taining the  words,  "candy  released,  six  cts. 
per  pound  valuation,"  and  obtained  a  lower 
rate  of  freight  On  this  the  railroad  re- 
ceived the  goods.  It  was  held  that  upon 
damage  or  loss  occurring,  the  shippers  could 
not  recover  at  a  higher  valuation  than  that 
so  fixed.  In  the  case  under  consideration 
there  was  nothing  to  mislead  the  carrier,  or 
prevent  its  agents  from  making  inquiries  as 
to  its  value. 

7,  8.  The  defendant  pleaded  that  its  en- 
gineer in  charge  of  its  train  became  suddenly 
insane,  and  lost  his  power  of  mental  con- 
trol and  discretion;  that  this  was  unknown 
to  the  defendant,  or  any  of  its  agents  or  em- 
ployes, until  after  said  transaction,  and  could 
not  have  been  known  to  it  by  the  exercise 
of  all  the  diligence  required  of  it  by  law; 
and  that  all  the  acts  of  the  engineer  com- 
plained of  were  due  to  the  sudden  insanity, 
which  developed  at  the  time  and  while  the 
transaction  was  going  on,  unmixed  with  any 
negligence  of  the  defendant  The  plaintiff 
demurred  to  this  plea,  and  the  demurrer 
was  overruled.  The  court  charged,  in  effect, 
that  if  the  engineer  suddenly  became  insane, 
and  thereby  became  demented  to  such  an  ex- 
tent as  to  lose  bis  reason,  and  render  him 


totally  irresponsible  for  his  act,  such  in- 
sanity, and  acts  growing  out  of  it,  would,  in 
a  legal  sense,  be  the  act  of  God.  To  this 
charge  the  defendant  excepted.  The  deter- 
mination of  the  defendant's  liability  in  the 
present  case  does  not  rest  upon  the  common- 
law  liability  of  common  carriers  as  insurers, 
but  upon  a  special  contract ;  but  as  the  judge 
charged  as  above  stated,  and  the  question 
has  been  argued  before  us,  the  writer  deems- 
it  not  improper  to  discuss  the  case  as  it 
would  stand  at  common  law,  in  the  absence 
of  a  limiting  contract 

Much  learning  and  ability  has  been  ex- 
pended on  the  subject  of  what  constitutes 
an  "act  of  God"  which  will  relieve  a  common 
carrier.  Lord  Coke  made  frequent  use  of 
the  expression,  applying  it  to  death,  sudden 
tempests,  and  the  like.  In  Forward  v.  Pit- 
tard,  1  Term.  R.  27-88,  Lord  Mansfield  used 
the  following  oft-quoted  language:  "Now 
what  is  the  act  of  God?  I  consider  it  to 
mean  something  in  opposition  to  the  act  of 
man,  for  everything  is  the  act  of  God  that 
happens  by  his  permission;  everything  by 
his  knowledge.  But  to  prevent  litigation, 
collusion,  and  the  necessity  of  going  into 
circumstances  impossible  to  be  unraveledr 
the  law  presumes  against  the  carrier,  unless 
he  shows  it  was  done  by  the  king's  enemies, 
or  by  such  act  as  could  not  happen  by  the 
intervention  of  man,  as  storms,  lightning,  and 
tempests."  Some  courts  have  held  that  the 
terms  "act  of  God"  and  "inevitable  accident" 
are  synonymous,  l5ut  others  have  held  that 
there  was  a  distinction.  For  interesting  dis- 
cussioncr  and  Illustration  of  acts  which  fall 
within  the  designation  "acts  of  God"  see 
Pandorf  v.  Hamilton,  L.  R.  17  Q.  B.  670; 
Nugent  V.  Smith,  L.  R.  1  Com.  PI.  Div.  423 
et  seq.;  Hays  v.  Kennedy,  41  Pa.  378,  80 
Am.  Dec.  627.  In  an  elaborate  and  able 
note  to  Coggs  v.  Bernard,  1  Smith's  L.  C. 
(8th  Ed.)  422  et  seq.,  the  cases  are  reviewed, 
and  it  is  said:  "Upon  the  whole,  it  would 
seem  that  an  act  of  God  signifies  the  ex- 
traordinary violence  of  nature,  •  •  • 
and  these  cases  now  express  the  more  com-  . 
monly  recognized  law,  that  the  act  of  God 
which  excuses  the  carrier  must  be  a  direct 
and  violent  act  of  nature."  In  these  au- 
thorities are  also  discussed  the  terms  "un- 
avoidable accident"  "inevitable  accident" 
'^perils  of  the  sea,"  and  similar  expressions, 
frequently  used  in  bills  of  affreightment 
See,  also,  Stroud's  Jud.  Diet ;  Bouvler's  Law 
Diet;  Black's  Law  Diet;  Anderson's  Law 
Diet;  words  "acts  of  God,"  "common  car- 
rier," and  citations;  8  Wood's  Ry.  Law, 
1574;  2  Kent's  Com.  598;  5  Thomp.  Neg. 
6456;  Story,  Bailm.  (0th  Ed.)  S  25.  In  Fish 
V.  Chapman,  2  Ga.  349,  46  Am.  Dec.  393, 
the  liability  of  conmion  carriers  and  their 
right  of  defense  on  the  ground  that  the 
Injury  was  occasioned  by  the  "act  of  God" 
was  considered.  Nisbet  J.,  in  the  opinion 
used  the  following  language:  "Unavoidable 
accidents  are^  in  our  opinion,  the  acts  of  God. 
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The  latter  words  express  the  same  acts, 
and  no  more  than  the  former;  the  two 
phrases  mean  the  same  thing.  See  Story 
on  Ballm.  SS  25,  511;  2  Kent's  Com.  597. 
What,  then,  are  acts  of  God  or  unayoidahle 
accidents?  For  it  is  from  these  only  that 
this  party  is  protected.  By  the  act  of  God 
is  meant  any  accident  produced  by  physical 
causes  which  are  irresistible,  such  as  light- 
ning, storms,  perils  of  the  sea,  earthquakes. 
Inundations,  sudden  death,  or  illness.  Story, 
BaiUn.  S  25;  2  Kent's  Com.  597.  The  act 
of  God  excludes  all  idea  of  human  agency, 
McArthur  &  Hurltut  v.  Sears,  21  Wend,  190. 
In  this  case  It  is  said:  *No  matter  what 
degree  of  prudence  may  be  exercised  by  the 
carrier  or  his  servants,  although  the  delusion 
by  which  it  is  baffled  or  the  force  by  which 
it  is  overcome  be  inevitable,  yet  if  It  be 
the  result  of  human  means  the  carrier  is 
responsible.'  See,  also.  Backhouse  v.  Sneed, 
1  Murphy,  173;  Ewart  v.  Street,  2  Bailey, 
157,  23  Am.  Dec.  131;  Smyrl  v.  Nlolon,  2 
Bailey,  421,  23  Am.  Dec.  146."  In  Central 
Line  of  Boats  v.  Lowe,  50  Ga.  509,  Judge 
McCay,  delivering  the  opinion,  said :  "There 
is,  doubtless,  a  distinction  between  an  'act 
of  God'  and  an  'unavoidable  accident'  The 
/  former  covers  only  natural  accidents,  such 
as  lightning,  earthquakes,  tempests,  and  the 
like,  and  not  accidents  arising  from  the 
negligence  or  act  of  man."  In  Doster  v. 
Brown,  25  Ga.  24r-26,  71  Am.  Dec.  153,  Mc- 
Donald,  J.,  delivering  the  opinion,  said: 
"While  every  shower  of  rain  that  falls  upon 
the  earth  is  the  act  of  God  in  contradis- 
tinction to  the  act  of  man,  yet  an  ordinary 
freshet  is  not  the  act  of  God,  in  the  legal 
sense  which  protects  a  man  against  respon- 
sibility for  the  nonjperformance  of  a  contract 
like  that  made  by  this  plaintiff."  See,  also. 
Cannon  v.  Hunt  113  Ga.  501-509,  38  S.  B. 
983;  Young  v.  Waldrlp,  91  Ga.  765,  18  S.  E. 
23;  Richmond  R.  Ca  v.  White,  88  Ga.  805, 
15  S.  E.  802;  Carr  v.  Houston  Warehouse 
Co.,  105  Ga.  268,  31  S.  B.  178.  In  the  case 
of  McArthur  v.  Sears.  21  Wend.  190,  which 
*is  cited  as  authority  in  the  case  of  Fish  v. 
Chapman,  supra,  a  steamboat  bad  been  driv- 
en on  shore  by  a  previous  gale.  As  a  second 
steamboat  later  approached  the  harbor  at 
night  the  weather  was  hazy  and  snow  was 
falling.  Those  in  charge  were  misled  by 
the  light  of  the  boat  on  shore,  and  the  second 
boat  struck  the  shoal.  It  was  held  not 
to  excuse  the  carrier.  In  Merritt  y.  Earle, 
29  N.  T.  115,  86  Am.  Dec  292,  it  is  said: 
"By  the  'act  of  God'  is  meant  something 
which  operates  without  any  aid  or  Inter- 
ference from  man.  When  the  loss  is  oc- 
casioned or  is  the  result  in  any  degree  of 
human  aid  or  interference,  the  case  does 
not  fall  within  the  exceptions  of  the  carrier's 
liability."  See,  also.  New  Brunswick  Steam- 
boat, etc.,  Co.  V.  Tiers,  24  N.  J.  Law,  697, 
64  Am.  Dec.  394.  The  maxim  that  "the  act 
of  God  is  so  treated  by  the  law  as  to  affect 
no  one  injuriously"  (actus  Dei  nemini  facit 


injuriam)  has  a  general  application,  and  is 
not  limited  to  cases  affecting  common  car* 
riers.  Broom's  Legal  Maxims  (8th  E3d.) 
229,  230.  Nevertheless,  in  16  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  622,  it  Is  said:  "A  luna- 
tic is  not  responsible  for  crime,  because  he 
is  not  a  free  agent  capable  of  intelligent 
voluntary  action,  and  therefore  is  incapable 
of  a  guilty  intent;  but  in  a  dvil  action  for 
an  injury  done  to  the  person  or  property 
of  another,  the  intent  is  generally  immat^ial, 
and  the  rule  is  that  an  insane  person  is 
liable  for  his  torts  the  same  as  a  sane  per- 
son, except  for  those  torts  in  which  malice, 
and  therefore  intention,  is  a  necessary  in- 
gredient •  •  •  In  respect  to  this  liabil- 
ity, there  is  no  distinction  between  torts  of 
nonfeasance  and  -of  misfeasance,  and  con- 
sequently an  insane  person  is  liable  for 
injuries  caused  by  his  tortious  negligence. 
Insane  persons  are  held  to  this  liability  on 
the  principle  that  where  a  loss  must  be  borne 
by  one  of  two  Innocent  persons,  it  shall  be 
borne  by  him  who  occasioned  it  This  posi- 
tion is  sustained  by  a  number  of  authorities. 
Cooley  on  Torts  (2d  Ed.)  115,  m.  p.  99  et 
seq.;  Cross  v.  Kent  32  Md.  581;  White  r. 
Farley,  81  Ala.  563,  8  South.  215;  Behrens 
V.  McKenzie,  23  Iowa,  338,  92  Am.  Dea  428; 
Avery  v.  Wilson  (a  C.)  20  Fed.  856;  Krom 
V.  Schoonmaker,  3  Barb.  647 ;  Jewell  v.  Colby, 
66  N.  H.  399,  24  AU.  902  (holding  that  the 
damages  recoverable  are  limited  to  compen- 
sation for  actual  loss  sustained  by  the  in* 
jnred  party) ;  Morse  v.  Crawford,  17  Vt 
499,  44  Am.  Dec.  349;  Williams  v.  Hays, 
143  N.  Y.  442,  38  N.  E.  449,  26  L.  R.  A.  153, 
42  Am.  St.  Rep.  743;  Id^  157  N.  Y.  541, 
52  N.  E.  589,  43  L.  R.  A.  253,  68  Am.  St 
Rep.  797. 

When  the  case  of  Williams  t.  Hays  was 
first  before  the  Court  of  Appeals  of  New 
York,  it  was  decided  that:  "If  one  of  several 
owners  of  a  ship  Is  in  charge  thereof  under 
a  contract  with  the  others  as  lessee  or  bailee, 
and  on  his  attention  being  called  to  its  peril 
refuses  to  believe  in  such  peril,  though  ap- 
parent, or  to  take  any  measures  to  avert  It 
and  thereby  the  ship  is  lost  he  Is  answer- 
able to  his  co-owners  for  his  negligence, 
though  it  was  Induced  by  his  insanity  at  the 
time."  Earle,  J.,  delivered  a  learned  opin- 
ion, citing  many  authorities  on  the  subject 
In  the  course  of  it  he  made  use  of  this  ex- 
pression: "If  the  defendant  had  become  in- 
sane solely  In  consequence  of  his  efforts  to 
save  the  vessel  during  the  storm,  we  would 
have  had  a  different  case  to  deal  with.** 
"When  the  case  was  before  the  Court  of 
Appeals  for  the  second  time,  It  was  held 
that  this  question  should  be  submitted  to  the 
jury;  Bartlett,  J.,  dissenting.  Indeed,  a  little 
reflection  will  suffice  to  show  that  the  injury 
In  this  case  could  not  fairly  be  considered 
as  arising  from  the  act  of  God.  For  this 
defense  to  be  available  as  an  excuse  to  a 
common  carrier,  the  act  of  God  must  be  prox- 
imate cause  of  the  loss  or  injury.    Hutchin* 
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son  on  Carriera  (2d  Ed.)  ||  179»  180  (a).  If 
Insanity  were  to  be  analogized  to  sudden  or 
overpowering  illness,  which  renders  it  im* 
possible  for  a  person  to  perform  an  act  or 
discharge  a  duty,  nevertheless  in  this  case 
the  act  of  God  was  not  the  Immediate  or 
proximate  cause  of  the  loss,  unaffected  by 
human  agency.  If  insanity  be  treated  as  an 
act  of  God,  it  was  not  insanity  alone  which 
killed  the  horse.  The  engineer,  conductor, 
and  the  flagman  were  all  concerned  in  sepa- 
rating the  engine  ftom  the  cars,  and  leaving 
them  apparently  without  light  or  warning 
signal  upon  the  track.  The  engineer,  the 
fireman,  and  the  conductor  all  went  together 
to  the  water  tank.  The  engineer  set  the 
engine  in  motion  at  a  rapid  speed  while  re* 
turning  to  the  cars.  It  is  not  pretended  that 
he  was  stricken  with  illness  or  even  insanity 
after  he  did  this,  so  as  to  prevent  his  stop- 
ping the  engine;  but  the  contention  is  that, 
because  of  unsoundness  of  mind,  he  did  care- 
less or  reckless  acts.  Suppose  that,  instead 
of  having  killed  the  horse  by  the  collision, 
the  engineer  had  stolen  the  horse,  would  it 
be  contended  that,  by  showing  insanity  on 
his  part,  the  taking  became  the  act  of  God? 
Or,  if  the  agent  of  the  company  had  made  a 
mistake,  and  delivered  the  plaintiff's  horse 
to  some  other  person,  thereby  it  was  lost 
to  the  plaintiff,  would  It  be  urged  that,  if 
the  agent  were  insane,  the  delivery  of  the 
horse  to  the  wrong  person  was  an  act  of 
God?  Surely  not  Sudden  death  or  sickness 
of  such  character  as  to  render  action  im- 
possible may  sometimes  excuse  nonaction; 
but  tortious  action  does  not  become  the  act 
of  God  because  the  person  acting  may  be  sick. 

9.  There  is  a  further  reason  why,  under  the 
evidence  in  this  case,  this  defense  could  not 
avail  the  defendant  In  Richmond  R.  Co.  v. 
White,  88  Ga.  805,  16  S.  E.  802,  it  was  said: 
"And  generally,  in  order  for  the  carrier  to 
avail  himself  of  the  act  of  God  as  an  excuse, 
the  burden  of  proof  is  upon  him  to  establish, 
not  only  that  the  act  of  God  ultimately  oc- 
casioned the  loss,  but  that  his  own  negligence 
did  not  contribute  thereto,  for  *in  cases  of 
loss  the  presumption  of  law  is  against  him.'  ** 
Central  R.  Co.  v.  Hasselkus,  91  Ga.  382,  17 
S.  B.  838  (8),  44  Am.  St  Rep.  37;  Civ.  Code 
1895,  S  2265.  Here  the  presiding  judge  char- 
ged that  gross  negligence  took  the  place  of 
negligence  in  stating  the  rule. 

10.  The  present  case,  however,  does  not 
rest  on  the  common-law  liability  of  common 
carriers.  A  special  contract  in  regard  to 
the  shipment  of  live  stock  was  made,  which 
exempted  the  carrier  from  all  liability  in- 
cidental to  railroad  transportation,  except 
for  fraud  or  gross  negligence  on  its  part 
Under  such  facts,  does  the  rule  that  a  tort 
feasor  is  not  generally  excused  from  liability 
for  actual  damages  by  reason  of  insanity 
apply  also  to  an  insane  agent,  so  that  the 
principal  is  liable  for  an  injury  committed 
by  such  an  agent  if  the  latter  becomes  sud- 
denly and  totally  insane,  and  the  principal 


and  his  other  agents  are  without  fault?  The 
reasoning  that  if  the  loss  must  be  borne  by 
one  of  two  Innocent  parties,  it  should  be 
borne  by  him  who  occasioned  it,  is  not  to 
be  carried  to  the  extreme  of  holding  that  the 
mere  fact  of  the  occurrence  of  loss  necessi- 
tates a  recovery  in  all  cases,  regardless  of 
whether  there  was  negligence  or  any  viola- 
tion of  legal  duty.  On  the  general  subject 
see  Brown  v.  Collins,  53  N.  H.  448,  16  Am. 
Rep.  372, 

This  is  not  a  case  of  a  physical  Injury  to 
the  person,  and  tioes  not  fall  within  the 
principle  of  law  codified  in  Civ.  Code  1895, 
9  3826,  which  declares  as  follows:  "A  phys- 
ical injury  done  to  another  gives  a  right 
of  action,  whatever  may  be  the  Intention 
of  the  actor,  unless  he  is  justified  under 
some  rule  of  the  law.  The  intention  should 
be  considered  in  the  assessment  of  damages." 
But  even  this  was  held  not  to  create  liability 
for  a  personal  injury  resulting  from  falling 
into  an  elevator  shaft,  in  the  absence  of  neg- 
ligence of  the  owner.  Whatley  v.  Block,  95 
Ga.  15,  21  S.  E.  985.  Nor  is  the  present  ac- 
tion for  conversion.  It  is  a  suit  for  damages 
claimed  to  have  resulted  from  gross  negli- 
gence. Aside  from  the  common-law  liability 
of  carriers,  or  any  statutory  provision,  the 
general  rule  is  stated  in  Angell  &  Ames  on 
Corp.  (11th  Ed.)  (  310,  thus:  "As  natural 
persons  are  liable  for  the  wrongful  acts  and 
neglect  of  their  servants  and  agents,  done 
in  the  course  and  within  the  scope  of  their 
employment,  so  are  corporations,  upon  the 
same  grounds,  in  the  same  manner,  and  to 
the  same  extent"  See,  also,  sections  882, 
883;  Morawetz,  Priv.  Corp.  §f  725*  780.  Sup- 
pose that  the  agent  of  an  individual  should 
become  suddenly  and  wholly  insane  without 
the  knowledge  of  the  principal,  would  the 
latter  be  ^responsible  for  all  his  acts,  both 
of  omission  and  commission,  in  the  absence 
of  any  wrongful  act  or  failure  of  duty  on 
his  own  part  or  that  of  his  other  agents? 
In  such  examination  as  I  have  been  able  to 
make,  I  have  found  no  case  which  extends 
the  doctrine  of  liability  of  a  person  for  his 
own  torts,  regardless  of  hllB  Insanity,  to 
liability  of  a  principal  for  the  negligent  torts 
of  an  Insane  agent,  unless  the  principal  com- 
manded or  assented  to  the  act,  or  knew  of 
the  Insanity,  or  he  or  his  other  agents  failed 
in  some  respect  in  their  duty.  In  Buswell 
on  Insanity,  §f  855,  356,  the  author  recog- 
nizes the  rule  that,  '^although  a  lunatic  may 
not  be  punishable  criminally,  he  is  liable  in 
a  dvil  action  for  any  tort  he  may  commit** 
Yet  he  says  (section  857):  *^t  would  seem 
that  if  one  knowingly  employs  an  insane 
person  as  his  servant  or  agent,  he  will  be 
liable  for  damages  to  third  parties  result- 
ing from  acts  done  by  the  insane  person  in 
the  scope  of  his  employment"  By  analogy 
to  this  principle,  it  was  held  in  Cole  v. 
Nashville,  4  Sneed  (Tenn.)  162,  that  if  a 
municipal  corporation,  "knowing  a  person  to 
be  a  Itmatlc,  commission  him  by  its  license 
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to  follow  within  its  limits  a  dangerous  ayoca- 
tion,  the  exercise  whereof  requires  great 
caution  and  circumspection,  and  while  such 
person  is  so  engaged  under  said  license  any 
injury  be  done  to  an  Indiyidual  by  the  act  of 
such  person  in  the  pursuit  of  his  business,  the 
corporation  is  liable  in  damages  to  the  injured 
party."  In  Christian  y.  Ck>lumbus  &  R.  Ry« 
Co.,  79  6a.  400,  7  S.  B.  216,  the  declaration 
alleged  that  the  railroad  company  knowingly 
employed  an  Insane  agent,  who  committed 
a  homicide  while  In  charge  of  Its  ofDce. 
In  the  opinion  it  was  ^id:  "We  think, 
also,  that  if  the  homicicle  was  the  result  of 
insanity,  and  the  railroad  company  was 
faultless  in  regard  to  employing  the  agent, 
anything  that  would  excuse  the  agent 
criminally  for  the  act  would  excuse  the  rail- 
road company  civilly.'*  As  it  was  alleged 
that  the  ccMnpany  employed  the  agent  know- 
ing of  his  insanity,  the  point  now  being  con- 
sidered was  not  directly  inyolved,  nor  was 
this  a  conclusive  holding  that  the  test  of 
criminal  and  civil  liability  Is  the  same  (see 
discussion  in  Berkner  v.  Dannenberg,  116  6a. 
054,  43  S.  B.  463,  60  L.  R.  A.  559) ;  but  it 
is  cited  to  show  that  this  court  did  not  treat 
the  principal  as  at  all  events  liable  for  the 
conduct  of  an  Insane  agent  Insane  persons 
are  generally  declared  incompetent  to  be 
agents.  Story  on  Agency.  S  7;  1  Am.  & 
Bug.  Enc.  Law  (2d  Ed.)  945.  The  Glvil  Ck)de 
of  1895  (section  3001)  says:  ''Any  person 
may  he  appointed  an  agent  who  is  of  sound 
mind."  If  a  principal  selects  a  sane  agent, 
he  takes  the  risk  of  the  possible  negligence 
or  tortious  conduct  of  such  agent  acting  with- 
in the  scope  of  his  agency;  but  becoming 
insane  is  an  abnormal  condition,  and  is  not 
ordinarily  one  of  the  risks  in  contemplation. 
Of  course,  if  the  principal  knowingly  ap- 
points an  insane  person  as  his  agent,  or 
permits  such  a  one  to  act  for  him  after 
knowledge  of  the  Insanity,  he  will  not  be 
excused  by  reason  of  it 

We  concur  with  the  trial  Judge  in  holding 
that  to  be  an  excuse  the  insanity  must  be 
so  sudden  that  the  principal  was  not  charged 
with  notice  of  it,  or  with  want  of  proper 
care  after  its  discovery,  and  total  in  charac- 
ter, so  as  to  practically  make  the  agent  in- 
capable of  committing  a  voluntary  act  So 
long  as  it  ia  merely  a  partial  derangement, 
he  remains  to  some  extent  a  sentient  agent 
acting  for  his  principal;  and  it  would  in- 
volve a  maze  of  uncertainty  to  undertake 
to  hold  the  principal  partially  liable  and 
partially  not  Indeed,  Prof.  Wharton  con- 
tends that  an  irresponsible  man  is  not 
to  be  considered  as  a  Juridical  cause,  but 
rather  like  a  weapon  of  wood  or  stone, 
incapable  of  Intelligent  choice,  and  acting 
only  as  it  is  employed  or  compelled.  Whart 
Neg.  (2d  Ed.)  S  88.  Under  the  law  of  this 
state,  on  proof  of  the  loss  a  presumption  of 


negligence  arose  against  the  railroad  compa- 
ny, and  the  burden  was  on  it  to  show,  not 
only  the  insanity  of  the  aigineer,  but  alsc 
that  it  or  its  agents  were  not  chargeable 
with  gross  negligence  contributing  to  the  in- 
Jury.  If  they  were  so,  the  defense  would 
fall. 

From  a  careful  examination  of  the  evi- 
dence, we  are  of  the  opinion  that  it  failed 
to  show  a  sufficient  defense.  There  was 
no  evidence  of  any  sudden  insanity  coming 
on  the  engineer  in  the  midst  of  this  trans- 
action. So  far  as  the  evidence  tended  to 
show  insanity  at  all  at  that  time,  it  indicated 
that  certain  symptoms,  such  as  Irritability, 
moodiness  at  times,  etc.,  had  been  observed 
before  the  occurrence.  The  engineer  was  not 
discharged  because  he  was  insane,  but  be- 
cause he  was  at  fault  He  continued  to  run 
an  engine  for  months  after  this  transaction, 
'and  a  considerable  time  had  elapsed  before 
a  physician  advised  that  he  was  insane,  and 
should  be  sent  to  the  asylum.  Moreover,  the 
conductor  was  on  the  engine  with  him,  and 
had  authority  to  compel  him  to  obey  orders, 
and  spoke  to  him  of  the  danger,  but  per- 
mitted him  to  proceed,  when  he  said  that 
he  knew  where  the  other  cars  were.  The 
presiding  Judge  submitted  the  issue  to  the 
Jury,  and  they  found  the  defendant  liable. 

11.  Complaint  Is  made  that  the  court  per- 
mitted counsel  for  the  plaintiff  to  comment 
upon  the  fact  that  no  defense  of  insanity 
was  set  up  when  the  action  was  originally 
brought  in  1902,  but  was  brought  in  by  way 
of  amendment  to  the  defendant's  answer 
pending  the  trial  of  the  case  in  September, 
1904.  While  an  amendment  when  allowed, 
generally  relates  back  to  the  filing  of  the 
pleading  amended.  It  is  nevertheless  legiti- 
mate for  counsel  to  comment  on  the  occur- 
rences during  tLe  trial  of  the  case,  including 
the  setting  up  of  the  defense  of  insanity, 
which  was  not  originally  referred  to  in 
the  pleadings.  Inman  v.  State,  72  6a.  269; 
McBride  v.  Macon  Tel.  Pub.  Go.,  102  6a. 
422,  80  S.  E.  999. 

12.  The  headnote  sufficiently  states  our 
ruling  on  the  subject  of  adding  interest  to 
the  value  of  the  property  destroyed.  West- 
ern &  A.  R.  Co.  v.  McCauley,  68  6a.  818; 
Central  R.  Co.  v.  Sears,  66  6a«  499 ;  Western 

6  A.  R.  Co.  V.  Brown,  102  6a.  13,  29  S.  E 
130.  Where  the  damages  found  are  discre- 
tionary or  punitive,  this  rule  does  not  apply. 
Western  &  A.  R.  Co.  t.  Young,  81  6a.  307, 

7  S.  E.  912,  12  Am.  St  Rep.  320;  Ratteree 
V.  Chapman.  79  6a.  574  4  S.  E.  684. 

A  consideration  of  all  the  grounds  of  the 
motion  for  a  new  trial  satisfies  us  that 
there  were  no  errors  requiring  a  reversal 

Judgment  on  the  main  bill  of  exceptions 
affirmed;  cross-bill  dismissed. 

All  the  Justices  concur,  except  BECK,  J., 
not  presiding. 
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(124  Ga.  714) 

FLANDERS  y.  DALEY. 

(Supreme  Coart  of  Georgia.    Jan.  13,  1906.) 

Libel  and  Sulndeb  —  Damages  —  Instbuo- 

TIONS. 

Where,  under  the  allegations  of  the  peti- 
tion and  the  evidence  aobmitted  on  the  trial,  a 
verdict  for  general  damages  could  have  been 
legally  found,  it  was  error  to  instruct  the  jury 
in  a  way  calculated  to  impress  them  that  plain- 
tiff could  not  recover  unless  special  damages 
were  proved. 

[Ed.  Note. — For  cases  in  point,  see  voL  3% 
Cent.  Dig.  Libel  and  Slander,  (  369.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Johnson  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Action  by  W.  F.  Flanders  against  A.  F. 
Daley.  Judgment  for  defendant,  and  plain- 
tifC  brings  error.   Reversed. 

In  an  action  brought  by  W.  F.  Flanders 
against  A.  F.  Daley  the  petition  alleged  that 
during  a  quarterly  conference  of  the  Metho- 
dist Episcopal  Church  South,  held  at  a  stated 
time  and  place,  the  defendant,  in  the  presence 
of  named  persons,  maliciously  used  of  and 
concerning  the  plaintiff  certain  false  and  de- 
famatory words,  set  out  in  the  petition,  and 
that  on  a  subsequ^it  designated  occasion,  in 
the  presence  of  other  named  persons,  defend- 
ant maliciously  used  of  and  concerning  plain- 
tiff other  false  and  defamatory  words,  also 
set  forth,  and  that  such  words  were  so  spoken 
of  plaintiff  "in  reference  to  his  office  and  pro- 
fession of  a  minister  of  the  gospel,"  he  ."being 
then  and  there  a  local  preacher  of  the  Metho- 
dist Episcopal  Church  South,"  and  were  cal- 
culated to  injure  him  and  did  injure  him  in 
his  said  office  and  profession,  and  were  so  in- 
tended by  defendant  when  spoken.  General 
damages  were  alleged.  The  petition  also  al- 
leged that  the  use  of  the  words  set  forth  caus- 
ed plaintiff  to  be  deprived  of  his  license  as  a 
local  preacher,  and  to  lose  certain  scholar- 
ships, of  a  given  value,  in  a  named  college, 
for  his  daughters.  The  defendant  demurred 
to  the  petition,  on  various  grounds.  The  de- 
murrer was  sustained  and  the  plaintiff  ex- 
cepted. In  reviewing  that  ruling  (120  Ga. 
885,  48  S.  E.  327),  this  court  held:  "(2)  A 
minister  of  the  gospel  is  one  following  a  pro- 
fession, within  the  meaning  of  the  law,  which 
makes  a  person  liable  without  proof  of  special 
damage  for  words  spoken  of  another  with  ref- 
erence to  his  'profession,  calculated  to  injure 
him  therein.'  It  is  not  necessary  that  such  a 
minister  should,  at  the  time  the  words  are 
spoken,  be  receiving  compensation  for  his 
services.  (3)  An  allegation  that  the  words 
were  spoken  in  reference  to  plaintiff's  office 
and  profession  of  a  minister  of  the  gospel, 
[he]  being  'then  and  there  a  local  preacher 
of  the  Methodist  Episcopal  Church  South,' 
is  a  sufficient  averment,  as  against  a  de- 
murrer raising  the  objection  that  the  plain- 
tiff was  not  following  a  profession.  (4) 
Whether  or  not  words  alleged  to  be  slander- 
ous were  privileged  would  depend  upon  the 
circomstances  under  which  and  the  Intention 


with  which  they  were  spoken.  If  spoken  in 
good  faith  and  in  the  performance  of  a 
private  or  public  duty»  either  legal  or  moral, 
the  speaker  would  not  ordinarily  be  liable. 
In  view  of  the  allegations  of  the  petition,  the 
question  of  privilege  is  one  which  must  be 
raised  by  plea  and  submitted  to  the  jury  as 
an  issue  of  fact  (5)  The  petition  set  forth 
a  cause  of  acticm,  and  it  was  error  to  dis- 
miss the  same  on  demurrer."  When  the  case 
got  back  in  the  superior  court  for  trial,  the 
defendant  filed  an  answer  which  is  summa- 
rized by  his  counsel  as  follows :  "(1)  Denied 
the  words  as  charged;  alleged  (2)  the  words 
really  used  were  true;  (3)  that  the  words  used 
were  privileged,  having  been  spoken  (a)  in  a 
quarterly  conference  of  the  Methodist  Episco- 
pal Church  South,  Jwhlch  had  jurisdiction  of 
plaintiff's  character  as  a  local  preacher  of 
said  church,  and  (b)  at  a  du^  organized  and 
legally  constituted  church  trial  of  the  plain- 
tiff, defendant  being  a  witness  thereat,  and 
which  trial  had  been  held  legal  and  proper 
by  the  highest  authority  of  the  church,  the 
annual  conference,  to  which  plaintiff  had  ap- 
pealed; (4)  that  the  words  were  induced  (a) 
by  plaintiff's  interrogation  directed  to  defend- 
ant and  others  at  the  quarterly  conference, 
of  which  body  defendant  was  a  member,  and 
(b)  by  a- question  propounded  by  plaintiff's 
counsel  at  the  church  trial;  (5)  that  the 
position  of  a  local  preacher  in  the  Methodist 
Episcopal  Church  South  was  not  a  profession 
within  the  legal  meaning  of  the  term  profes- 
sion, and  that  under  the  laws  of  said  church 
a  local  preacher  is  a  layman;  and  (6)  that 
plaintiff  was  under  suspension  at  the  time  of 
the  use  of  the  words  really  used."  Under  all 
these  pleas  the  case  was  tried.  In  the  ab- 
sence of  objection,  so  f ar  aji  the  record  dis- 
closes, the  court  allowed  both  sides  great 
latitude  in  the  introduction  of  evidence. 
There  was  a  general  verdict  for  the  defend- . 
ant,  and,  the  plaintiff's  motion  for  a  new  trial ' 
having  been  overruled,  he  excepted. 

Jos.  K.  Hines  and  J.  L.  Kent,  for  plaintiff 
In  error.  R.  L.  Gamble,  W.  R.  Daley,  and  A. 
S.  Bussey,  for  defendant  in  error. 

FISH,  C.  J.  (after  stating  the  foregoing 
facts).  The  court  Instructed  the  jury  as  fol- 
lows: "The  plaintiff  alleges  by  the  use  of 
said  words  he  was  turned  out  of  the  church, 
and  dismissed  as  a  local  preacher  and  de- 
prived of  his  license.  The  defendant  denies 
this  allegation,  and  contends  that  the  words 
used  were  not  the  cause  of  his  expulsion, 
dismissal,  and  the  loss  of  his  license.  If 
you  find  from  the  evidence  in  favor  of  the 
defendant's  contention,  and  that  plaintiff's 
expulsion  from  the  church  and  loss  of  his  li- 
cense was  the  result  of  other  causes  than  the 
words  used,  then  the  plaintiff  can  not  recov- 
er." The  error  assigned  upon  this  charge 
was  that  It  precluded  the  jury  from  finding 
in  favor  of  the  plaintiff  in  the  event  they  be- 
lieved he  was  expelled  from  the  church  and 
deprived  of  his  license  from  a  cause  other 
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than  the  words  alleged,  although  they  might 
believe  from  the  evidence  that  the  defendant 
Qsed  the  language  set  out  In  the  petition, 
that  it  was  false  and  defamatory,  and  not 
Justified  as  a  privileged  communication.  An- 
other charge  excepted  to  was:  "If  yon  be- 
lieve the  language  was  used  as  set  out  in  the 
declaration  and  that  language  was  false  and 
maliciously  used,  and  you  believe  that  at  the 
time  the  plaintiff  was  a  local  Methodist 
preacher  of  the  Methodist  Church,  and  you 
believe  damages  flowed  from  the  use  of  the 
words  by  reason  of  his  position  and  used  in 
the  presence  of  the  people*  laid  in  the  declar- 
ation, then  the  plaintiff  would  be  entitled  to 
recover."  The  error  assigned  was  that,  if 
the  language  was  used  as  set  forth  in  the 
petition,  it  was  actionable  per  se,  and  plain- 
tiff was  entitled  to  recover  without  proof 
that  he  sustained  damages  by  reason  of  the 
use  of  such  language,  aid  that  the  charge 
was  calculated  to  mislead  the  jury  and  to 
impress  them  with  the  idea  that  plaintiff 
would  have  to  prove  special  damages  before 
he  could  recover.  It  is  quite  clear,  we  think, 
that  the  exceptions  to  both  of  the  charges 
above  set  out  were  well  taken.  "One  li- 
censed by  an  evangelical  church  to  preach 
the  gospel  is  a  minister  of  the  gospel,  and,  as 
such,  is  engaged  in  the  work  of  a  profession. 
•  •  •  One  who  speaks  words  in  reference 
to  a  minister  of  the  gospel,  calculated  to 
injure  him  in  the  profession  which  he  fol- 
lows, is  liable  to  be  called  to  account  for 
slander,  even'  though  it  does  not  appear  that 
any  special  damage  resulted  from  the  use  of 
such  words."  Flanders  v.  Daley,  120  Ga. 
885,  48  S.  B.  827,  and  citations;  Civ.  Code 
1895,  S  3837. 
The  plaintiff  put  In  evidence  what  purport* 


ed  to  be  a  license  issued  February  2^  1888, 
by  a  presiding  elder  of  the  Methodist  Episco- 
pal tJhurch  South,  and  in  behalf  of  a  quarter- 
ly conference  of  that  church,  authorizing  the 
plaintiff  "to  preach  the  gospel";  also  what 
purported  to  be  a  certificate  of  the  ordina- 
tion of  plaintiff  as  a  deacon  in  such  church 
by  a  bishop  thereof,  dated  December  13, 
1896,  authorizing  plaintiff  "to  administer  the 
ordinances  of  baptism,  marriage,  and  the 
burial  of  the  dead,  in  the  absence  of  an  elder, 
and  to  feed  the  fiock  of  Christ  •••  ac- 
cording to  the  established  doctrines  of  the 
gospel."  From  the  evidence  the  jury  could 
have  found  that  the  plaintiff  had  been  "li- 
censed by  an  evangelical  church  to  preach 
the  gospel,"  and  was,  therefore,  a  minister 
of  the  gospel.  There  was  also  evidence  from 
which  the  jury  could  have  found  that  the 
plaintiff  was  such  a  minister  and  perform- 
ing the  duties  of  the  office  on  August  25, 
1902,  when  the  petition  alleges  the  defendant 
used  of  and  concerning  him  the  language  set 
out  therein.  This  being  true,  and  the  alleged 
language  being  actionable  per  se,  the  plaintiff 
could  recover  upon  proof  of  its  use  by  defend- 
ant as  set  put  in  the  petition,  without  showing 
that  any  special  damage  was  caused  thereby. 
Indeed,  there  was  no  evidence  that  the  plain- 
tiff suffered  any  special  damage,  and,  as  the 
charges  under  consideration  strongly  indicat- 
ed to  the  jury  that  the  plaintiff  could  not  re- 
cover unless  special  damages  were  proved, 
a  verdict  for  the  defendant  logically  follow- 
ed. Some  other  Instructions  excepted  to 
were  not  entirely  accurate,  but  th^  will 
doubtless  be  corrected  by  his  honor  on  an- 
other trial. 

Judgment  reversed.    All  the  JnstioeB  con- 
curring. 


Va.) 


rSWELL  ▼.  SOUTHERN  RT.  OO. 


689 


FBWBLL  T.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  Appeals  of  Virfinia.    Feb.  2» 
1906.) 

1£a8teb  and  Ssbvant—In jttbieb  to  Sebvart 
—  Defective  Appliakces  —  Selection  bt 
Servant. 

A  gan^  of  men  engaged  in  loading  and  un- 
loading freight  cars  were  furnished  with  a  suffi- 
cient supply  of  boards  to  be  used  as  a  gangway 
for  their  trucks.  The  men  were  authorized,  and 
it  was  their  duty,  to  select  for  themselves  and 
to  place  in  proper  position  the  boards  to  be  used 
by  them.  Plaintiff,  who  was  a  member  of  the 
gan^,  or' one  of  his  companions,  selected  a  board 
having  a  large  piece  chipped  out  of  one  corner  to 
use  as  a  gang  plank  from  a  car  to  the  platform. 
The  truck  which  plaintiff  was  pushing  struck 
the  board  at  the  defective  comer,  knocking  it 
from  its  position,  and  causing  the  truck  and 
plaintiflt  to  fall,  thereby  injuring  plaintiff. 
Held,  that  the  injury  was  attributable  to  the 
negligence  of  plaintiff  or  of  one  of  his  fellow 
servants  in  selecting  an  obviously  defective 
plank,  and  the  railroad  was  not  liable  therefor. 
[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  §§  712-718.J 

Error  from  Corporation  Court  of  Alex- 
andria. 

Action  by  D.  Fewell  against  the  Southern 
Railway  Company.  There  was  a  judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

John  M.  Johnson,  for  plaintiff  in  error.  C. 
C  Carlin,  for  defendant  in  error. 

HARRISON,  J.  This  action  was  brought 
to  recover  damages  for  an  injury  alleged  to 
have  been  received  by  the  plaintiff  In  conse- 
quence of  the  negligence  of  the  defendant 
oompany.  Judgment  was  given  in  favor  of 
the  defendant  upon  its  demnrrer  to  ihe  evi- 
dence, and  this  action  of  the  corporation  court 
Is  alone  called  in  question  by  this  writ  at 
error. 

The  evidence  tends  to  show  that  the  plain- 
tiff was  one  of  a  crew  or  gang  of  trackmen 
in  the  employment  of  the  defendant,  whose 
duty  it  was  to  load  and  nnload  freight  cars; 
that  at  the  Alexandria  station  of  the  defend- 
ant oompany  there  are'  several  tracks  lying 
parallel  with  each  other,  upon  which  the  cars 
Btand  about  three  feet  apart;  that  the  nearest 
car  is  within  three  feet  of  the  platform,  and 
that  the  method  of  unloading  the  cars  is  by 
means  of  boards,  about  four  feet  long  and 
three  feet  wide,  covering  the  space  from  one 
car  to  the  other,  for  the  tracks  to  pass  over, 
the  space  between  the  last  car  and  the  plat- 
form being  covered  by  a  similar  board ;  that, 
when  a  car  contains  freight  which  can  be 
passed  over,  the  custom  is  to  bridge  such 
freight  with  the  boards  already  mentioned 
and  pull  the  trucks  over  the  bridge  thns 
constructed;  that  on  the  morning  of  the 
accident  in  question  the  plaintiff  was  engaged 
In  unloading  cars ;  that  In  the  car  next  to  the 
platform  there  was  a  pile  of  long,  heavy  Iron 
pipes,  about  two  feet  high;  that  this  pile 
of  pipes  was  bridged,  as  already  Indicated, 
which  made  an  ascent  on  one  side  and  a 
deacent  on  the  other.  The  evidence  further 
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tends  to  show  that  the  board  extending  from 
the  car  to  the  platform  was  defective  In 
having  a  piece  about  six  Inches  square 
"chipped"  out  of  one  corner  of  the  end  resting 
upon  the  car;  that  the  construction  of  the 
bridge  over  the  pile  of  pipes  In  the  car  gave 
the  truck  such  momentum  in  coming  down 
the  incline  of  the  bridge  that  the  plaintiff 
oould  not  properly  control  or  direct  it ;  and 
that  the  truck  strack  the  board  at  the  de- 
fective corner,  knocking  it  from  its  position, 
and  causing  the  truck  to  fall  to  the  ground 
and  the  plaintiff  to  fall  on  the  platform,  re- 
ceiving in  some  way  the  injury  complained  of. ' 
The  evidence  further  tends  to  show  that  there 
was  a  large  number  of  these  boards  scattered 
about  in  different  places-  over  the  platform . 
for  the  use  of  the  truckmen  in  loading  and 
unloading  cars ;  that  It  was  the  duty  of  the 
truckmen  to  select  the  boards  they  were  about 
to  use,  and  to  place  the  same  in  proper  posi- 
tion; and  that  it  was  the  right  and  duty  of 
the  truckmen,  if  they  found  a  defective  board 
in  use,  to  discard  it  and  substitute  one  that 
was  sound.  The  evidence  further  tends  to 
show  that  sound  boards  were  easily  acces- 
sible to  the  truckmen,  and  that  immediately 
after  this  accident,  before  the  work  was 
proceeded  with  further,  a  sound  board  was 
put  in  the  place  of  the  one  that  was  defective. 

This  is  the  plaintiff's  case,  as  made  by  his 
own  evidence,  and  there  are  no  reasonable 
Inferences  that  could  be  drawn  from  any 
evidence  in  the  case  which  would  add  any- 
thing to  its  strength. 

The  contention  of  the  plaintiff  Is  that  the 
accident  which  caused  his  Injury  was  due 
to  the  defective  board  over  which  his  truck 
had  to  ran  from  the  car  to  the  platform, 
which  defect  caused  the  board  to  give  way 
when  struck  by  the  truck,  which  was  accel- 
erated In  speed  by  the  momentum  received 
In  coming  down  the  Incline  of  the  bridge  over 
the  Iron  pipes. 

Admitting  the  theory  of  the  plaintiff  to 
be  true,  and  that  the  defective  board  caused 
the  accident,  the  question  then  arises,  who 
Is  responsible  for  the  use  of  this  defective 
board? 

The  accident  occurred  since  the  adoption 
of  the  present  Constitution,  but  It  Is  con- 
ceded, both  In  the  petition  for  a  writ  of  error 
and  in  oral  argument  at  bar,  that  the  plain- 
tiff does  not  come  within  any  of  the  provi- 
sions, with  respect  to  fellow  servants,  to  be 
found  In  section  162  of  that  Instrument 

The  evidence  does  not  show  which  one  of 
the  crew  to  which  the  plaintiff  belonged 
selected  and  placed  the  defective  board  In 
position,  but  It  does  abundantly  show  that 
It  was  the  duty  of  the  plaintiff  and  his  fel- 
low servants  to  select  the  board  and  put  It 
In  position  for  use.  The  evidence  shows 
that  the  defendant  company  always  kept 
a  supply  of  good  boards  on  hand,  readily 
accessible  to  the  truckmen  for  whose  use 
they  were  intended,  and  that  there  was  a 
supply  at  hand  on  the  morning  of  the  acci- 
dent   The  injury  complained  of  was,  there- 
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fore,  due  to  the  negligence  of  tbe  plaintiff 
or  of  his  fellow  servants  in  selecting  for 
their  use  a  defective  board. 

In  the  case  of  smaller  appliances,  which 
are  ordinarily  kept  in  considerable  quanti- 
ties, and  are  in  their  nature  intended  to  be 
transported  from  place  to  placei,  when  the 
master  keeps  an  adequate  and  accessible 
stock  of  such  appliances  In  good  condition, 
contributory  negligence  Is  predicable  of  the 
act  of  the  servant  who  selects  an  appliance 
which  he  knows,  or  ought  to  have  known, 
to  be  defective  and  dangerous.  Labatt  on 
■  Master  ^  Servant,  vol.  1,  p.  880;  White  v. 
Newport  News  Shipbuilding  Co.,  96  Va.  355, 
28  S.  E.  577. 

If  the  plaintiff,  or  his  co-employfis,  had  ex- 
ercised ordinary  care  and  prudence  In  select- 
ing the  board,  he  would  have  escaped  injury^ 
His  own  negligence,  or  that  of  his  fellow 
servants,  contributed  to  his  misfortune,  and 
therefore,  upon  well-settled  principles,  the 
defendant  company  cannot  be  held  respon- 
sible. 

For  these  reasons,  the  Judgment  complain- 
ed of  must  be  affirmed. 


(104  Ya.  ns) 

ROBINSON  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Feb.  2, 

1.  BlfBSZZLSlCBNT— BT  PUBLIO  OfFIOBB. 

Code  1904,  (  723,  requires  a  justice  to  pay 
over  fines  within  30  days  after  collecting  the 
same,  and  imposes  a  penaltv  for  his  failure  so 
to  do.  Section  3717  makes  it  a  criminal  offense 
for  any  state  or  municipal  ofBcer  having  custody 
of  public  funds  to  knowingly  misuse  or  misap- 
propriate the  same.  Held,  that  where  a  justice 
of  the  peace  imposes  and  collects  a  fine,  and  not 
only  fails  to  pay  the 'same  over,  but  feloniously 
misuses  and  misappropriates  the  same,  he  is 
indictable  under  section  3717. 

2.  JUBT— DlSQUAXIFIOATlON    OF    JUBOBft— EZ- 
PBESSIONS  AS  TO  GUILT. 

That  a  juror  has  stated  in  effect  that  he 
would  convict  defendant  if  he  sat  on  any  jury 
which  tried  him  dees  not  disqualify  the  juror, 
where  the  statement  was  made  with  reference  to 
a  previous  indictment  against  defendant  prefer- 
red by  a  grand  jury  of  which  the  juror  was  a 
member,  but  which  was  not  connected  with  the 
indictment  on  the  trial  of  which  the  juror  was 
examined,  and  the  juror  further  stated  that  he 
could  give  defendant  a  fair  and  impartial  trial 
without  reference  to  what  he  had  heard  on  the 
grand  jury  or  otherwise. 

[Ed.  Note. — For  cases  in  point,  see  voL  31, 
Cent.  Dig.  Jury,  §§  440,  461.] 

3.  Embezzusment— By  Public  Offiobb— Bvi- 
DENCE-— Practice  in  Similae  Cases. 

In  a  prosecution  of  a  justice  under  Code 
1904,  S  3717,  for  embezzling  money  collected  by 
him  as  a  fine,  evidence  as  to  the  practice  of  de- 
fendant and  other  magistrates  with  reference  to 
paying  over  fines  was  properly  excluded. 

4.  Sake— Defense— RBSTiruTioN. 

In  a  prosecution  of  a  justice,  under  Code 
1904,  S  3717,  for  embeszling  monev  collected  by 
him  as  a  fine,  the  fact  that  defendant  made 
restitution  of  the  fruits  of  his  crime  after  the 
completion  of  the  offense  was  no  defense. 

[Ed.  Note. — For  cases  in  point,  see  voL  18, 
Gene  Dig.  Embenlement,  U  32-34.] 


5.  Sam»-- Venue— Sufficiency  of  Evidence. 

In  a  prosecution  of  a  justice,  under  Code 
1904,  8  3717,  for  embezzling  money  collected  by 
him  as  a  fine,  it  is  only  necessary  to  show  that 
the  offense  was  committed  in  a  county  over 
which  the  court  has  jurisdiction,  and  it  is  un- 
necessarv  to  show  the  magisterial  district  for 
which  the  justice  acted  in  collecting  the  fine. 

6.  Same— Indictment— Vabiancb. 

In  a  prosecution  of  a  justice,  under  Code 
1904,  §  3717,  for  embezzling  money  collected  by 
him  as  a  fine,  a  conviction  may  be  had  on  show- 
ing the  misappropriation  of  a  part  of  the  sum 
charged  in  the  indictment 

[Ed.  Note. — For  cases  in  ooint,  see  voL  18, 
Cent  Dig.  Embezzlement,  $$  55,  56.] 

7.  Criminal  Law  —  Instbuctions  —  Suffi- 
ciency of  Instbuctions  Given. 

An  instruction  requested  by  accused,  which 
18  the  same  in  legal  effect  as  an  inatruction 
given  by  the  court,  may  be  refused. 

8.  Same — ^Appeal — Habmubss  EIbbob  —  Abgu- 
MENT  OF  Counsel. 

A  remark  of  the  prosecuting  atorney  in  ar- 
gufaig  to  the  jury,  the  effect  of  which,  standing 
alone  and  segregated  from  its  context,  was  to 
incorrectly  state  the  law,  was  not  ground  for 
reversal,  where  the  jury  was  properly  instructed 
by  the  court  and  the  court  certified  that  ac- 
cused was  not  prejudiced  by  the  language  used. 

9.  Embezzlement  —   Sufficiency  or   Bvi- 

DENCE. 

^^^  In  a  prosecution  of  a  justice,  und^  Code 
1904,  §  3717,  for  embezzling  money  collected  by 
him  as  a  fine,  evidence  hM  sufficient  to  au- 
thorize a  conviction. 

[Bd.  Note.— For  cases  in  point  see  vol.  15, 
Cent  Dig.  Criminal  Law,  §  3127.] 

Error  to  Circuit  Court,  Warwick  County. 

Charles  H.  Robinson  was  convicted  of  em- 
bezzlement of  public  funds,  and  brings  error. 
Affirmed. 

a  C.  Berkeley  and  F.  S.  Collier,  for  plain- 
tiff In  error.  The  Attorney  General,  Wm. 
A.  Anderson,  and  Aahby  &  Read,  for  the 
Commonwealth. 

KEITH,  P.  An  indictment  was  fornid  In 
the  circuit  court  of  Warwick  county  against 
Charles  H.  Robinson,  which  charges  that  he, 
being  a  justice  of  the  peace  of  Newport  mag- 
isterial district,  in  said  county,  by  virtue 
of  his  office  aforesaid,  had  the  custody  of 
a  certain  sum  of  money,  public  funds  of  the 
state  of  Virginia,  to  wit,  the  sum  of  $S, 
which  he  was  required  by  law  to  pay  to 
the  clerk  of  the  circuit  court  of  the  county 
aforesaid,  and  which  he  "feloniously  and 
knowingly  did  misuse  and  misappropriate, 
*  •  •  and  did  then  and  there  feloniously 
and  knowingly  dispose  of  tbe  said  money 
and  public  funds  otherwise  than  by  paying 
the  same  to  the  clerk  of  the  circuit  court 
of  Warwick  county,  Virginia,  in  accordance 
with  law,  and  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say  that  the  said 
Charles  H.  Robinson  then  and  there  In  man- 
ner and  form  aforesaid  feloniously  and  know- 
ingly did  steal,  take,  embezzle,  and  carry 
away,  the  said  money  and  public  funds 
aforesaid,  to  wit,  the  sum  of  five  dollars, 
curreuiT  of  the  United  States,  of  the  value 
of  five  dollars,  the  money  and  public  funds 
of  the  state  of  Virginia.    Against  the  peac* 
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and  dignity  of  the  commonwealth  of  Vir- 
ginia." 

There  was  a  motion  to  quash  and  a  de- 
murrer interposed  to  this  Indictment  We 
deem  it  necessary  to  consider  only  the  de- 
murrer. 

The  plaintiff  In  error  contends  that  the 
indictment  Is  based  upon  section  723  of  the 
Code  of  1904,   which  provides: 

''If  any  fine  is  received  by  the  Justice 
imposing  it,  he  shall  pay  the  same,  with 
the  co6t»  within  thirty  days  thereafter,  to 
the  clerk  of  the  circuit  court  of  his  county 
or  corporation  court  of  his  city.  For  failure 
to  make  such  pasrment  within  said  time, 
without  good  cause,  he  shall  forfeit  twenty 
dollars,  which,  together  with  the  money  so 
received,   may  be  recovered  by   motion," 

This  statute  fixes  the  duty  of  the  justice. 
When  he  imposes  and  collects  the  fine,  he 
must,  by  Its  terms,  pay  the  same,  together 
with  the  costs,  within  80  days  to  the  clerk 
of  the  court  of  his  county  or  corporation; 
and  for  failure  to  make  such  payment  he 
forfeits  $20,  which  may  be  recovered  from 
him  by  motion,  together  with  the  money  so 
received.  But  that  is  not  the  ofTense  with 
which  plaintiff  in  error  was  charged.  He 
was  prosecuted  under  section  3717,  which 
is   as   follows: 

"If  any  oflScer,  agent,  or  employ^  of  the 
state  or  of  the  city*  town  or  county  or  the 
deputy  of  any  such  ofilcer  having  custody 
of  public  funds  knowingly  misuse  or  mis- 
appropriate the  same  or  knowingly  dispose 
thereof  otherwise  than  in  accordance  with 
law,  he  shall  be  confined  in  the  penitentiary 
not  less  than  one  nor  more  than  ten  years, 
and  if  any  default  of  such  officer,  agent, 
employ^  or  deputy  in  paying  over  said  funds 
to  the  proper  authorities  when  required  by 
law  to  do  so  shall  be  deemed  prima  facie 
evidence  of  his  guilt" 

The  two  sections  are  wholly  dissimilar. 
The  first  refers  to  the  failure  to  pay  over; 
the  second  to  the  knowing  misuse  or  mis- 
appropriation of  the  funds  of  the  state.^ 
It  is  true  that  the  detention  of  the  money 
is  one  of  the  elements  constituting  the  offense 
punished  under  section  3717,  but  it  does 
not  constitute  the  offense  itself;  for  money 
may  be  detained  without  being  misappropri- 
ated, which  is  the  evU  for  which  section 
728  was  designed  as  a  remedy.  But  it  may 
also  be  detained  with  fraudulent  and  felo- 
nious intent  to  misuse  and  misappropriate, 
which  brings  the  case  within  the  terms  of 
section  3717. 

We  are  of  opinion  that  the  indictment 
Is  sufficient  and  that  the  demurrer  was 
properly  overruled. 

While  the  Jury  were  being  selected  for  the 
trial  of  this  case,  plaintiff  in  error  challenged 
one  of  the  veniremen  who  had  been  sworn 
upon  his  voir  dire,  and  asked  him  if  he  had 
not  at  ft  time  and  place  named  in  the  ques- 
Uoot  said,  "Charley  Robinson  don't  want 
me  to  sit  on  any  Jury  that  tries  him,  and 


would  know  that  he  is  a  goner  If  t  sit  on 
any  Jury  that  tries  him."  To  which  the  Juror 
replied  that  he  had  made  such  a  statement, 
and  meant  that  if  the  evidence  was  as  strong 
in  this  case  as  it  was  in  the  one  before  the 
grand  Jury  on  which  he  sat  when  Robinson 
was  indicted  on  a  former  occasion,  he  would 
convict  him.  The  grand  Jury  here  alluded 
to  was  not  connected  at  all  with  this  pros- 
ecution. The  court  then  asked  the  Juror 
if  there  was  any  impression  on  his  mind 
made  by  what  he  had  heard  about  the  ac- 
cused, or  by  what  he  had  heard  on  the 
grand  Jury  in  the  case  referred  to,  that 
would  require  evidence  to  remove  It,  to 
which  he  replied  that  there  was  not  but 
that  he  could  give  the  accused  a  fair  and  im- 
partial trial  without  reference  to  what  he 
had  heard  about  the  accused,  either  on  the 
grand  Jury  or  otherwise.  Thereupon  the 
Juror  was  received  by  the  court  and  the 
plaintiff  in  error  excepted. 

This  subject  was  recently  considered  by 
this  court  in  the  case  of  McCue  v.  Common- 
wealth, 103  Va.  870,  49  S.  E.  623,  and  the 
conclusions  reached  are  thus  stated  in  the 
syllabus:  "The  trend  of  recent  decisions 
is  in  the  direction  of  limiting,  rather  than 
extending,  the  disqualification  of  Jurors  by 
reason  of  mere  opinion,  hence  the  courts  in- 
quire into  the  character  of  that  opinion.  If 
it  is  a  decided  or  substantial  opinion  as  to 
the  guilt  or  innocence  of  the  accused,  no  mat- 
ter upon  what  ground  formed,  the  Juror  is 
incompetent;  but  if  the  opinion  is  merely 
hypothetical,  and  the  court  is  satisfied  from 
an  examination  of  the  Juror  on  his  voir  dire, 
or  otherwise,  that  he  is  not  biased  or  prej- 
udiced, and  that  he  can  give  the  prisoner 
a  fair  and  impartial  trial  according  to  the 
law  and  the  evidence,  he  should  be  accepted. 
No  fixed  and  Invariable  rule  can  be  laid 
down  whereby  to  test  the  competency  of 
Jurors,  but  each  case  should  be  determined 
by  its  own  facts  and  circumstances,  and 
great  weight  should  be  attached  by  an  ap- 
pellate court  to  the  opinion  of  the  trial 
Judge." 

Applying  this  principle  to  the  case  before 
us,  we  are  of  opinion  that  there  was  no  error 
in  the  ruling  of  the  circuit  court 

The  third  assignment  of  error  is  to  the  ex- 
clusion of  certain  evidence  offered  by  the 
accused. 

The  bill  of  exceptions  is  as  follows:  "That 
at  the  trial  of  this  cause,  after  the  accused 
had  been  arraigned  and  the  Jury  impaneled 
to  try  the  issue,  and  while  the  accused  was 
testifying  in  his  behalf,  relative  to  the  rea- 
sons why  he  had  not  paid  the  fine  and  the 
costs,  shown  in  the  evidence,  to  the  clerk 
of  the  court  he  started  to  state  that  it  was 
his  practice,  and  that  of  other  magistrates 
and  police  officers  down  there.  To  further 
testimony  along  this  line  the  commonwealth 
here  objected,  by  counsel,  which  objection 
the  court  sustained,  to  which  ruling  and 
opinion  of  the  court  tn  sustaining  the  said 
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objection  the  accused  by  his  counsel  except- 
ed, and  tenders  this  bill  of  exception,  which 
he  prays  may  be  signed/'  etc. 

If  the  prisoner's  conduct  was  in  accord* 
ance  with  the  law,  It  did  not  need  to  be  sup- 
ported by  the  practice  of  others.  If  It  was 
not  In  accordance  with  the  law,  the  fact 
that  others  violated  the  law  would  furnish 
no  justification  or  excuse  to  him.  We  see  no 
merit  in  this  assignment  of  erroTi 

After  the  evidence  was  Introduced,  the 
•court,  at  the  Instance  of  the  commonwealth, 
gave  the  jury  two  Instructions.  The  first 
Instruction  Is  as  follows: 

"The  court  Instructs  the  jury  that  a  pay- 
ment made  to  the  clerk  80  days  after  the 
receipt  by  a  justice  of  public  funds  does  not 
•excuse  a  crime.  If  any,  committed  because 
of  the  failure  of  an  earlier  payment" 

If  the  crime  was  complete,  If  the  prison- 
er had  knowingly  misused  or  misappropriat- 
ed the  funds  of  the  state,  his  subsequent  res- 
titution of  the  fruits  of  his  crime  could  not 
relate  back,  so  a^  to  efface  the  wrong. 

The  second  instruction  is  "that  the  law  re- 
quires that  a  justice  of  the  peace,  within 
■80  days  after  the  receipt  of  any  fine  Imposed 
by  him,  do  pay  such  fine,  with  the  cost,  to 
the  clerk  of  the  circuit  court  of  his  county; 
and  If  the  jury  shall  believe  ftom  the  evi- 
dence that  C.  H.  Robinson,  while  a  justice  of 
the  peace  for  this  county,  received  a  fine 
of  $5  of  Charlie  Sacriensce,  Imposed  by  him 
as  such  justice,  and  Instead  of  paying  the 
same  within  80  days  after  such  receipt  by 
him  [Robinson]  to  Mr.  Bumham,  clerk,  know* 
ingly  misused  or  misappropriated  the  same, 
or  knowingly  disposed  thereof  otherwise 
than  in  accordance  with  the  law,  It  Is  the 
duty  of  the  jury  to  find  him  guilty,  and  to 
fix  his  confinement  in  the  penitentiary  at  not 
less  than  1  nor  more  than  10  years." 

This  Instruction  raises  again  the  question 
considered  with  respect  to  the  demurrer  to 
the  indictment  It  Is  a  correct  statement  of 
the  law  as  set  out  In  sections  723  and  8717, 
In  the  first  of  which  It  Is  made  the  duty  of 
officers  to  pay  over  the  fine  within  80  days 
after  Its  receipt  and  In  the  last  of  which  the 
knowing  misuse  or  misappropriation  of  pub- 
lic funds  is  made  a  felony,  punishable  by 
eonfinement  in  the  penitentiary  for  not  less 
than  1  nor  more  than  10  years. 

The  plaintiff  In  error  offered  certain  In- 
structions, numbered  1,  2,  8,  4,  and  5,  the 
second  of  which  was  given  without  objec- 
tion. The  fourth,  as  offered,  is  in  the  follow- 
ing words: 

"The  court  instructs  the  jury,  that  unless 
they  believe  from  the  evidence  that  the  ac- 
cused knowingly  misused  or  misappropriated, 
or  knowingly  disposed  of  otherwise  than  In 
accordance  with  law,  a  fine  of  $5,  collected 
by  him  as  justice  of  the  peace  of  Newport 
magisterial  district  In  the  county  of  War- 
wick, which  $5  were  funds  of  the  ptate  of 
Virginia,  as  alleged  in  the  indictment  then 
they  must  find  him  not  guilty.** 


The  court  struck  out  the  words  "Newport 
magisterial  district  in,"  and  to  this  action 
plaintiff  In  error  excepted. 

It  is  true  that  the  words  stricken  from 
this  Instruction  are  found  In  the  Indictment, 
but  they  were  not  material,  may  be  regarded 
as  sun>lusage,  and  their  rejection  was  not 
harmful.  To  bring  the  crime  within  the 
jurisdiction  of  the  court  It  is  only  necessary 
to  show  the  county  in  which  it  occurred;  that 
county  being  one  over  which  the  court  has 
jurisdiction. 

Instructions  1,  3,  and  5  were  refused. 

Instruction  No.  1  made  the  guilt  of  the  ac- 
cused to  depend  upon  his  having  misappro- 
priated the  full  amount  of  $5,  and  would 
have  required  an  acquittal,  although  the 
evidence  had  shown  the  misappropriation  of 
a  part  of  it 

The  third  Ir^tructlon  directed  the  jury  to 
acquit  unless  they  found  from  the  evidence 
that  the  accused  was  a  justice  of  the  peace 
for  Newport  magisterial  district  in  the  coun- 
ty of  Warwick,  on  the  15th  day  of  August 
1904,  as  alleged  in  the  indictment  and  pre- 
sents the  question  already  considered  In  dis- 
posing of  the  modification  of  Instruction  No.  4. 

The  fifth  instruction  is  as  follows:  "The 
court  instructs  the  jury  that,  before  they 
can  find  the  accused  guilty  of  the  charge  al- 
leged in  the  indictment  they  must  believe 
that  he  knowingly,  feloniously,  and  with 
an  intent  to  defraud  the  state  of  VlTginia, 
misused,  misappropriated,  or  disposed  of 
otherwise  than  In  accordance  with  law  the 
$5,  or  funds  of  the  state  of  Virginia,  as  in 
the  Indictment  alleged." 

In  legal  effect  the  instruction,  as  offered 
by  plaintiff  in  error,  is  the  equivalent  of 
that  given  by  the  court,  in  which  the  jury 
were  told  that  to  constitute  the  crime  with 
which  the  plaintiff  in  error  was  charged,  they 
must  believe  from  the  evidence  that  he,  while 
a  justice  of  the  peace  of  Warwick  county, 
had  knowingly  misused  or  misappropriated  a 
fine  imposed  by  him  as  such  justice. 
•  The  next  assignment  of  error  Is  that  the 
attorney  for  the  commonwealth.  In  the  course 
of  his  argument  before  the  jury,  used  the 
following  language:  "That  if  the  accused 
knowingly  disposed  of  the  fine  or  any  part 
of  the  same,  like  keeping  it  and  putting  it  in 
bank,  otherwise  than  by  paying  it  to  the  clerk 
of  the  court  within  80  days,  it  is  a  violation 
of  the  law,  and  the  accused  should  be  con- 
victed as  charged  in  the  indictment" — to 
which  the  accused,  by  counsel,  objected,  which 
objection  the  court  being  of  the  opinion  that 
the  accused  was  not  prejudiced  by  the  words 
objected  to,  they  being  simply  a  detached 
part  of  the  argument,  overruled,  to  which 
ruling  of  the  court  the  accused,  by  counsel, 
excepted. 

As  we  have  said  in  discussing  another 
branch  of  the  case,  the  detention  of  the  mqney 
is  a  part,  and  a  necessary  part  of  its  mis- 
appropriation. Detention  does  not  necessa- 
rily constitute  mlBapproprlationt  but  tbers 


Va.) 


ROBINSON  ▼.  COMMONWEALTH. 


693 


could  be  no  misuse  or  misappropriation  with- 
out detention,  thougli  it  is  true  that  detention 
that  continues  for  30  days,  standing  alone, 
would  not  complete  the  offense  under  sectioii 
8717.  We  have  found  that  tlie  Jury  was  proper- 
ly  directed  by  the  court,  and  we  cannot  think 
tliat  in  the  face  of  proper  instructioncr  the 
jury  could  have  been  misled  to  the  prejudice 
of  the  prisoner  by  a  remark  made  by  the 
prosecuting  attorney,  which  the  court  certifies 
was  "a  detached  part  of  the  argument'* 
That  is  to  say,  we  are  asked  to  reverse  the 
Judgment  of  the  court  becaute  a  sentence, 
separated  and  segregated  from  its  context, 
is  an  incorrect  statement  of  the  law,  when 
the  court,  which  heard  the  whole  address  of 
counsel  and  was  in  a  position  to  consider  it, 
not  in  its  disjointed  parts,  but  as  a  whole, 
certifies  to  us  that  the  accused  was  not  prej- 
udiced by  the  language  used.  We  are  of 
opinion  that  tliis  assignment  of  error  should 
be  overruled. 

The  last  assignment  of  error  is  to  the  re- 
fusal of  the  court  to  set  aside  the  verdict  as 
being  contrary  to  the  evidence,  and  in  arrest 
of  judgment 

The  facts  show  that  the  plaintiff  in  error 
was  a  justice  of  the  peace  for  Warwick  coun- 
ty ;  that  he  issued  a  warrant  charging  Charles 
Sacrlensce  with  a  misdemeanor;  that  on 
August  15,  1904,  he  entered  judgment  of  con- 
viction; that  the  fine  imposed  was  $5;  and 
that  this  fine  had  been  paid  to  him  in  his  ca- 
pacity as  a  Justice  of  the  peace.  These  facts 
appear  from  the  testimony  of  the  clerk  of  the 
circuit  court  of  Warwick  county,  and  the  re- 
port sheet  furnished  him  by  the  accused. 
Plaintiff  In  error,  who  was  sworn  in  his  own 
behalf,  testifies  that  on  Sunday,  the  14th  of 
August,  Charles  Sacrlensce  was  arrested  on 
a  warrant  Issued  by  him,  and  brought  to  the 
station  house,  where  he  balled  him,  charging 
him  60  cents  for  it,  that  the  accused  put  up 
$5  collateral  for  his  appearance  the  next 
day;  that  he  did  not  appear  the  next  day, 
and  witness  had  never  seen  or  heard  of  him 
since;  that  witness  took  from  the  $5  the 
fees  of  the  constable,  amounting  to  $1.70, 
and  his  own  fees  amounting  to  $1,  the  clerk's 
fees  of  $1.25,  and  the  $1.05  due  the  state, 
and  that  he  afterwards  wrote  up  a  mittimus 
for  the  man,  and  credited  upon  the  back  of 
the  mittimus  the  $5  collateral;  and  that  he 
deposited  in  bank  the  $1.06  due  the  state 
and  the  $1.25  due  the. clerk.  He  then  tend- 
ered the  $1.05  due  the  state,  and  stated  that 
he  was  ready  to  pay  to  the  clerk  anything 
more  due  the  state  by  him.  He  stated  that 
he  had  always  Intended  to  pay  what  he  had 
of  this  fine  to  the  clerk,  and  certainly  would 
not  have  made  a  report  of  it  if  he  had  in- 
tended to  steal  it;  that  he  knew  better  than 
that ;  that  he  wanted  to  collect  the  balance  of 
the  fine,  but  Charlie  Sacrlensce  never  was 
found;  that  he  never  did  try  and  convict  the 
defendant;  and  that  his  report  was  wrong  In 


showing  that  he  fined  him  $5.  At  this  point 
in  the  examination  of  Robinson,  the  attorney 
for  the  commonwealth  handed  him  a  warrant, 
which  was  in  the  following  words  and  figures- 

''Whereas,  John  A.  Williamson,  acting 
chief  of  police  of  the  said  county,  has  this 
day  made  complaint  and  information  on  oath 
before  me,  C.  H.  Robinson,  a  justice  of  the 
peace  of  the  said  county,  that  Charlie  Sacrl- 
ensce of  the  said  county,  on  the  14th  day  of 
August,  1904,  in  the  said  county  did  unlaw- 
fully create  a  nuisance  by  indecently  exposing 
his  person  by  bathing  in  a  nude  condition  in 
the  James  river  between  Dawson  City  and 
Klondike,  of  said  county.  In  the  presence  of 
divers  persons,  both  ladies  and  gentlemen, 
against  the  statutes  made  and  provided  in 
such  cases. 

**Tbese  are,  therefore,  in  the  name  of  the' 
commonwealth,  to  conunand  you  forthwith  to 
apprehend  and  bring  before  *me,  a  justice  of 
the  peace  of  said  county,  the  body  of  the  said 
Charlie  Sacrlensce  to  answer  to  said  com- 
plaint, and  to  be  further  dealt  with  accord- 
ing to  law. 

"Given  under  my  band  and  seal  this  14th 
day  of  August  in  the  year  1904. 

"O.  H.  Robinson,  J.  P." 

Indorsed: 

"Commonwealth  v.  Charlie  Sacrlensce." 

"Warrant  of  arrest.  Bxecuted  this  14th 
August,  1904,  by  John  A.  Williamson. 

''After  hearing  the  evidence  in  the  case  the 
defendant  Charlie  Sacrlensce  was  found 
guilty  as  charged  In  the  warrant  and  his 
punishment  ascertained  to  pay  a  fine  of 
$5.00  and  pay  costs  of  the  prosecution.  Costs 
$3.95. 

-rrhls  the  15th  day  of  August,  1904. 

"C.  H.  Robinson,  J.  P." 

After  showing  these  papers  to^  the  witness, 
the  attorney  for  the  commonwealth  then  said 
to  him:  "You  said  you  did  not  try  or  fine 
this  man,  and  this  warrant  and  indorsement 
thereon  show  differently.  How  do  you  ac- 
count for  that?"  And  the  witness  replied: 
"I  did  not  mean  to  say  X  did  not  fine  him. 
I  said  he  was  not  found.  That  he  was  tried 
in  his  absence,  and  a  mittimus  was  issued  for 
him,  but  he  was  never  found."  The  witness 
further  said  that  the  warrant  was  his  war- 
rant, and  he  entered  the  judgment  on  the 
back  of  It  that  he  had  fined  Sacrlensce  $5 
and  $3.95  as  costs,  as  appeared  on  the 
warrant. 

Upon  this  evidence,  after  being  instructed 
as  we  have  seen,  the  jury  returned  a  verdict 
finding  the  plaintiff  in  error  guilty  as  charged 
in  the  indictment,  and  fixing  his  punishment 
at  one  year  in  the  penitentiary.  Upon  that 
verdict  the  circuit  court  overruled  a  motion 
for  a  new  trial  and  in  arrest  of  judgment, 
sentenced  the  prisoner ;  and  we  are  of  opinion 
that  the  record  discloses  no  error. 

The  judgment  is  affirmed. 
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SOUTHERN  RY.  CO.  ▼.  PATTERSON. 

(Sapreme  Court  of  Appeals  of  Virginia.    Feb.  2» 
1006.) 

1.  Railroads  —  Ofbbation  —  Fisbs— Nboli- 
GSNCS— Questions  fob  Just. 

In  an  action  against  a  railroad  for  the  de- 
struction of  property  situated  along  the  right 
of  way  by  fire  communicated  from  an  engine, 
evidence  authorising  an  inference  that  the  fire 
was  caused  by  a  red-hot  clinker  of  unusually 
large  size  being  thrown  from  the  tender  by  the 
fireman  of  the  engine,  or  suffered  to  fall  from 
the  footboard  and  to  roll  down  the  right  of 
way,  was  sufficient,  as  against  a  demurrer  to 
the  evidence  and  in  the  absence  of  any  explana- 
tion or  denial  by  the  fireman^  to  establish  de- 
fendant's negligence. 

2.  Sams   —   Contbibxttobt     Nxglioknob   — 

BUBDBN    of    PBOOF. 

In  an  action  against  a  railroad  for  destruc- 
tion of  property  by  fire  communicated  from  a 
locomotive,  the  burden  of  proving  contributory 
negligence  rests  upon  defendant,  unless  such 
negligence  appearsPby  plaintiff's  own  evidence  or 
may  be  fairly  inferred  from  the  circumstances. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  %  1715.f 

8.  Samb— Location  of  Pbopsbtt  Destboted 

— OONTBIBirrOBT     NXGLIOXNOX  -^  QUESTIONM 

fob  Jubt. 

It  is  not  negligence  per  se  for  one  to  build 
a  warehouse  used  for  storing  barrels  of  kerosene 
oil  within  a  few  inches  of  a  railroad's  right  of 
wav,  and  the  construction  of  the  warehouse  In 
such  position  does  not  as  a  matter  of  law  pre- 
clude a  recovery,  for  the  destruction  of  the 
warehouse  by  a  fire  resulting,  not  from  accident, 
but  from  the  negligence  of  the  operatives  of  a 
passing  train. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  H  1G79,  1745.] 

Error  to  Circuit  Court,  Pittsylvania  County. 

Action  by  T.  J.  Patterson  against  the 
Southern  Railway  Company.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Afl^med. 

Harrison  &  Leigh,  for  plaintiff  in  error. 
George  T.  Risen,  for  defendant  in  error. 

WHITTLE,  J.  The  object  of  this  action 
is  to  recover  damages  from  the  plaintiff  in 
error,  the  defendant  in  the  court  below,  for 
the  destruction  by  fire  of  a  wooden  ware- 
house and  adjacent  buildings,  and  other 
property  of  the  plaintiff;  the  origin  of  the 
fire  being  ascribed  to  the  negligence  of  the 
defendant 

The  company  demurred  to  the  evidence, 
and  the  case  is  before  us  upon  a  writ  of  er- 
ror to  the  Judgment  of  the  trial  court  over- 
ruling the  demurrer  and  awarding  to  the 
plaintiff  the  damages  conditionally  assessed 
by  the  Jury. 

The  warehouse  in  qnestion  was  located  up- 
on the  land  of  the  plaintiff  in  the  vicinity  of 
one  of  the  defendant's  stations,  and  within 
a  few  inches  of  the  right  of  way,  and  had 
been  used  for  years  as  a  depository  for  stor- 
ing kerosene  oil  in  barrels.  The  source  of 
the  fire  was  a  red-hot  clinker  of  unusually 
Urge  size,  which  the  Jury  would  have  been 
Justly  warranted  by  the  evidence  in  infer- 
ring was  withdrawn  by  the  fireman  from  the 


fire  box  of  the  engine,  and  either  negligently 
thrown  off  the  tender  by  him  or  suffered  to 
fall  from  the  footboard  and  roll  down  the 
embankment  to  a  point  from  which  it  com- 
municated fire  to  the  building. 

We  therefore  quite  agree  with  the  conclu- 
sion teached  by  the  learned  Judge  of  the  cir- 
cuit court  that  from  the  standpoint  of  a 
demurrer  to  the  evidence,  and  in  the  ab- 
sence of  any  explanation  or  denial  by  the 
fireman,  the  Initial  negligence  of  the  de- 
fendant was  clearly  established. 

But  the  company  denies  liability  upon  the 
further  ground  that,  even  if  it  be  conceded 
that  the  fire  was  primarily  caused  by  the 
negligence  of  its  employ^,  the  plaintiff  was, 
nevertheless,  guilty  of  such  contributory  neg- 
ligence in  locating  his  warehouse  immediate- 
ly along  the  company's  right  of  way  as  to 
bar  a  recovery. 

The  burden  of  proving  contributory  negli- 
gence rests  upon  the  defendant,  unless  It 
be  disclosed  by  the  plaintiff's  own  evidence, 
or  may  be  fairly  inferred  from  all  the  cir- 
cumstances, and  (inasmuch  as  this  case  does 
not  come  within  the  exception,  and  there  Is 
no  evidence  to  sustain  the  allegation)  the 
question  having  been  withdrawn  ftom  the 
consideration  of  the  Jury  by  the  demurrer 
to  the  evidence,  it  must  be  resolved  in  fla- 
vor of  the  plaintiff,  unless  this  court  shali 
declare  as  matter  of  law  that  the  bare  loca- 
tion of  the  warehouse.  In  such  proximity  to 
the  right  of  way,  or  the  manner  of  its  use, 
constituted  negligence  per  se. 

Such  contentioti  would  seem  to  be  opposed 
both  by  experience  and  observation,  for  the 
warehouse  had  for  years  escaped  the  ordi- 
nary dangers  incident  to  passing  trains,  and 
it  is  matter  of  common  knowledge  that  simi- 
lar structures,  devoted  to  like  purposes,  sre 
erected  along  the  route  of  railroads  throngh- 
out  the  country. 

It  is  true  that  the  owner  of  land  who 
elects  to  establish  buildings,  or  place  com- 
bustible material,  near  the  track  of  a  rail- 
road, assumes  the  increased  risk  from  ac- 
cidental fires,  and  cannot  thereby  abridge  the 
right  of  the  company  in  the  lawful  use  of  its 
property.  Pierce  on  Railroads,  430.  But 
that  principle  is  not  to  be  so  interpreted  or 
applied  as  to  exonerate  a  railroad  company 
from  liability  for  an  injury  proximately 
caused  by  Its  own  negligence. 

The  case  of  Chicago  &  N.  W.  R.  Co.  v. 
Simonson  (111.)  5  Am.  Rep.  155,  was  cited 
to  maintain  the  rule  that  the  owner  who 
suffers  combustible  material  to  accumulate 
upon  his  land  contiguous  to  the  railroad 
is  guilty  of  contributory  negligence,  and  can- 
not recover  damages  for  a  fire  negligently 
ignited  on  the  right  of  way. 

That  decision  is  opposed  to  the  great  weight 
of  authority  on  the  subject  in  this  country, 
and  contravenes  the  settled  doctrine  in  this 
Jurisdiction.  Railway  Co.  v.  Medley,  75  Va. 
607,  40  Am.  Rep.  788;  Kimball  v.  Borden,  97 
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Va.  477,  34  S.  B.  45;  White  ▼.  Railway  Ck>., 
99  Va.  367,  38  S.  B.  180. 

In  a  note  to  the  principal  case  nmnerons 
authorities  are  cited  to  the  contrary,  and 
with  respect  to  it  the  reporter  observes: 
'^he  latest  decision  on  the  subject  is  that 
in  Kellogg  ▼.  Chicago  &  N.  W.  Ry.  Co.,  26 
Wis.  223,  7  Am.  Rep.  69,  wherein,  after  a 
most  elaborate  and  powerful  argument,  the 
doctrine  of  contributory  negligence  by  the 
adjacent  landowner  was  repudiated." 

The  ultimate  limit  to  which  the  doictrlne 
seems  to  have  been  carried,  in  connection 
with  the  erection  and  use  of  buildings,  is 
that  the  question  of  the  contributory  negli- 
gence of  the  owner  ought  to  be  submitted 
to  the  Jury,  upon  the  facts  and  circumstances 
of  the  particular  case,  a  course  which  was 
not  followed  in  this  instance.  2  Thompson's 
Com.  on  Neg.  S  2326;  Murphy  v.  Chicago,  etc.* 
R.  Co.,  45  Wis.  222,  30  Am.  Rep.  721;  Kesee 
V.  Railway  Co.,  SO  Iowa,  78,  6  Am.  Rep.  643. 

Upon  the  whole  case  we  are  of  opinion 
that  the  Judgment  is  without  error,  and  it 
must  be  affirmed. 


(106  Va.  lO  

FRENCH  V.  VRADBNBURG'S  BX*RS  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.    Feb. 

Wiixs— Rights  ov  DEviBnB»-DiBCHABGs  of 

IRCUKBRANCES. 

Where  a  will  expressly  directs  the  payment 
of  debts  from  the  personal  property,  a  devisee 
of  real  property,  incumbered  by  testator  sub- 
sequent to  the  execution  of  the  will,  is  en- 
titled to  have  the  incumbrance  discharged  from 
the  personal  estate,  to  the  detriment  of  pecun- 
iary and  specific  legatees. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent  Dig.  Wills,  (  2149.] 

Appeal  from  Circuit  Court,  Mathews  Coun- 
ty. 

Bill  for  the  construction  of  a  will  by  L. 
8.  French  and  another,  executors  of  James 
Vradenburg,  deceased,  against  A.  V.  French, 
an  infant,  etc.,  and  others.  From  the  decree 
rendered,  the  defendant  named  appeals.  Re- 
versed. 

Wm.  W.  Old  &  Son,  for  appellant  C.  B. 
Gamett  and  J.  Boyd  Sears,  for  appellee. 

WHITTLE,  J.  The  essential  question  pre- 
sented by  this  record  for  decision  involves  the 
right  of  a  devisee  of  real  estate,  incumbered 
by  the  testator  subsequently  to  the  execution 
of  his  will,  to  disappoint  legatees,  pecuniary 
and  specific,  by  having  the  incumbrance  dis- 
charged out  of  the  personal  estate,  where  the 
will  directs  the  payment  of  all  the  debts  of 
the  testator  and  funeral  expenses  from  any 
ready  money  or  other  personal  property  that 
he  may  have  at  the  time  of  his  death. 

From  an  adverse  decree,  in  a  suit  by  the 
executors  to  construe  the  will  and  adminis- 
ter the  estate,  the  devisee  appealed. 

The  doctrine  touching  the  order  of  liabili- 
ty of  the  assets  of  a  testator's  estate  for  the 
payment  of  debts  has,  In  its  various  aspects. 


proved  a  fruitful  source  of  discussion,  and  in 
the  argument  of  the  present  case  our  atten- 
tion has  been  drawn  to  numerous  decisions  of 
the  courts,  both  in  England  and  the  United 
States,  bearing  upon  the  question.  But,  what- 
ever may  be  the  weight  of  authority  else- 
where, we  are  of  opinion  that  the  case  comes 
within  the  influence  and  control  of  a  line  of 
precedents  in  this  state  so  well  established 
and  universally  followed  in  determining  the 
order  or  liability  of  the  assets  of  the  estate 
of  a  testator  as  to  have  attained  the  digni- 
ty of  canons  of  construction  and  the  sanctity 
of  rules  of  property. 

Since  the  opinion  of  Judge  Lee,  in  Elliott 
V.  Carter,  9  Grat  541,  which  was  delivered 
more  than  half  a  century  ago,  wills  have  been 
written  and  estates  administered  on  the  faith 
of  that  decision  throughout  the  common- 
wealth; and  if  it,  and  the  decisions  of  this 
court  which  have  followed  it,  are  to  be  over- 
ruled, it  should  be  done  by  act  of  the  Legis- 
lature, imd  not  by  the  courts.  That  course 
was  pursued  in  England  by  Lock  King's  Act 
(St  17  &  18  Vict  c.  113,  amended  by  St  30 
&  81  Vict  c.  69,  p.  706),  which  in  effect 
declares  that  when  a  testator  shall  die  seised 
of  mortgaged  property,  and  shall  not  by  his 
will  or  deed  have  signified  a  contrary  or 
other  intention,  lands  devised  subject  to  a 
mortgage  or  other  equitable  charge.  Includ- 
ing a  vendor's  lien,  are  primarily  chargeable 
therewith,  and  such  devisee  is  not  entitled  to 
have  the  mortgage  debt  discharged  or  satis- 
fled  out  of  the  personal  estate. 

In  Elliott  V.  Carter,  supra,  it  was  held  that, 
in  the  absence  of  an  express  charge,  the  per- 
sonal estate  constitutes  the  natural  primary 
fund  for  the  payment  of  debts.  But  where, 
as  in  that  case,  both  personal  property  and 
real  property  were  equally  and  expressly 
charged,  they  stand  on  the  same  footing, 
and  each  contributes  ratably  to  the  discharge 
of  the  common  burden.  The  learned  judge  in 
the  course  of  his  opinion  formulates  the 
following  rule,  determining  the  order  In 
which  the  different  funds  or  subjects  of  prop- 
erty constituting  the  estate  of  a  deceased 
testator  shall  be  applied  to  the  payment  of 
debts: 

(1)  The  personal  estate  at  large,  not  ex- 
empted by  the  terms  of  the  will  or  necessary 
Implication. 

(2)  Real  estate,  or  an  interest  therein,  ex- 
pressly set  apart  by  the  will  for  the  payment 
of  the  debts. 

(3)  Real  estate  descended  to  the  heir. 

(4)  Real  or  personal  property  expressly 
charged  with  payment  of  debts,  and  then, 
subject  to  such  charge,  specifically  devised 
or  bequeathed. 

(5)  General  pecuniary  legacies. 

(6)  Specific  legacies. 

(7)  Real  estate  devised  by  the  wllL 

The  main  case  has  been  since  followed  and 
cited  in  numerous  decisions  of  this  court 
Crouch  V.  Davis'  Ex'r,  23  Grat  62;  Murphy's 
Adm'r  v.  Carter,  23  Grat  477,  489;  Cocker- 
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Hie  ▼.  Dale's  Adm'r,  33  Grat  45,  49;  S2d- 
tnunds'  Adm'r  v.  Scott,  78  Va.  720,  729; 
Allen  y.  Patton,  83  Va.  265,  2  a  E.  143; 
New's  Ex'x  y.  Bass^  92  Va.  383,  389,  23  S. 
B.  747;  Todd  v.  McFall,  96  Va.  754,  32  a 
B.  472;  Frasler  y.  Littleton's  Bz'rs,  100  Va. 
%  40  S.  B.  108. 

.  The  precise  question  decided  in  Todd  y. 
McPall,  supra,  was  that  a  pecuniary  legatee, 
whose  legacy  had  been  diminished  by  the 
discharge  of  a  yendor's  lien  resting  upon 
real  estate  at  the  time  of  the  testator's  death, 
was  not  entitled  to  be  subrogated  to  the 
right  of  the  yendor  against  such  real  estate 
in  the  possession  of  a  specific  deyisee.  Re- 
plying to  the  contention  that,  as  the  legacies 
were  expressly  made  a  charge  on  the  per- 
sonal property  and  It  was  consumed  in  the 
payment  of  debts,  Mrs.  McFall  was  entitled 
to  be  paid  her  legacy  out  of  the  real  estate, 
and  especially  to  the  extent  that  the  per- 
sonal property  was  applied  to  the  relief  of 
the  yendor's  lien,  the  court  said:  ''The  an- 
swer to  this  position  is  that,  the  will  not 
haying  charged  the  real  estate  with  the 
payment  of  the  debts,  nor  made  any  other 
provision  for  their  payment,  the  law  makes 
the  personal  property  the  primary  fund  for 
their  satisfaction;  and  if  the  testator  was 
mistaken  as  to  the  yalue  of  his  personal 
property,  and  It  has  proved  inadequate  to 
pay  both  debts  and  legacies,  the  latter  must 
abate  to  the  extent  of  the  disappointment, 
and  cannot  be  reimbursed  out  of  the  land 
for  the  loss.  A  legatee  has  no  right  to  call 
upon  the  devisee  to  contribute  to  the  payment 
of  the  legacy,  unless  the  real  estate  be 
charged  with  Its  payment,  not  even  when  the 
personal  property  has  been  applied  in  ex- 
oneration of  the  land  from  a  mortgage  debt 
or  yendor's  lien,  if  the  debt  was  contracted 
and  the  mortgage  or  lien  on  the  land  was 
created  by  the  testator  himself."  Elliott 
V.  Carter,  supra,  Is  relied  on,  among  other 
authorities,  to  sustain  the  proposition. 

In  Frasler  v.  Littleton's  Bx'rs,  supra,  the 
court  held,  that  where  there  were  several 
specific  devises  of  real  estate,  not  charged 
by  the  will  with  the  payment  of  debts,  one 
of  which  the  testator  in  his  lifetime,  after 
the  win  was  written,  Incumbered  by  mort- 
gage, on  a  deficiency  of  personal  assets  to 
pay  the  mortgage  the  devisee  took  the  devise 
cum  onere,  and  was  not  entitled  to  call  upon 
other  devisees  to  contribute  to  the  payment 
of  the  mortgage.  The  decision  rests  upon 
the  familiar  and  well-settled  principle  that 
securities  will  never  be  marshaled  to  the 
injury  of  persons  over  whom  the  party  invok- 
ing the  doctrine  has  no  superior  equity.  Lee 
V.  Swepson,  76  Va.  173;  Peery's  Adm'r  v. 
Elliott,  101  Va.  709,  44  S.  B.  919;  3  MIn. 
Inst  612;  2  Jannan  on  Wills  (6th  Ed.,  Blge- 
low)  581. 

The  incidental  remark  of  the  Judge  who 
wrote  the  opinion  In  that  case  that  real  es- 
tate  Incumbered   by  rabsequent   mortgage 


fell  in  the  fourth  class  of  Judge  Lee*8  enu- 
meration was  inexact  and  merely  by  the 
way.  It  in  no  wise  affected  the  result,  which, 
as  we  have  seen,  rested  upon  the  principle 
that  the  equitable  doctrine  of  marshaling 
does  not  obtain  among  devisees  of  real  ear 
tate  under  the  facts  of  that  case,  and  was 
not  Intended  as  a  departure  from  or  modifica- 
tion of  the  rule  in  Elliott  v.  Garter. 

The  reason  for  the  rule  established  by 
Lock  King's  Act,  and  cognate  authorities, 
which  allows  the  legatee  who  has  been 
disappointed  of  his  legacy  by  the  applica- 
tion of  the  personal  property  to  disincumber 
real  property  specifically  devised,  to  stand 
In  the  place  of  the  incumbrancer,  is  to  give 
effect  to  the  will  of  the  testator  as  a  whole, 
which.  It  is  said,  can  only  be  done  by  re- 
quiring the  devisee  to  take  cum  onere.  But 
it  would  seem  that,  under  the  facts  of  this 
cfise,  to  uphold  the  contention  of  the  ap- 
pellees would  violate  the  principle  which 
they  Invoke  to  sustain  it;  for  in  this  Instance, 
as  we  have  seen,  there  is  an  express  charge 
upon  the  personal  estate  for  the  payment  of 
debts,  subject  to  which  charge  the  legacies 
were  given. 

It  follows  from  these  views  that  the  de- 
cree of  the  circuit  court,  in  so  far  as  It  ex- 
onerates the,  personal  property  from  the  pay- 
ment of  the  Ilalvilities  set  forth  In  the  seventh 
paragraph  of  the  decree,  and  charges  that 
Indebtedness  primarily  upon  the  real  estate 
therein  described,  and  directs  the  payment 
of  pecuniary  legacies  and  the  delivery  of 
specific  legacies  bequeathed  by  the  will  to 
the  respective  legatees,  is  erroneous,  and 
must  to  that  extent  be  reversed  and  annul- 
led, and  the  cause  remanded  for  further 
proceedings  to  be  had  therein  not  in  con- 
flict with  this  opinion. 

OARDWBLL,  J.,  absent 


aosYa.30) 

LBB  y.  PATILLO  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Feb. 
2,  1906.) 

1.  Bbokebs— Duties    or    PBiNCiPAir-ExsB- 
ciSE  OF  Good  Faith. 

One  who  seeks  and  obtains  from  anothM 
authority  to  sell  timber  belonging  to  the  latter 
becomes  a  quasi  agent  of  the  latter,  and  assumes 
the  daty  of  exercising  the  utmost  good  faith 
towards  him. 

[Ed.  Note. — For  cases  in  point,  see  yol.  8, 
Oent.  Dig.  Brokers,  S(  16-24;  vol.  40,  Cent.  Dig- 
Prindpal  and  Agent,  (§  132-136.] 

2.  Savb— Fbaxtd  of  Aobnt— Rights  of  Pbin- 

CIPAL. 

Where  defendant  obtained  authority  from 
plaintiff  to  sell  timber  for  the  latter,  and  pro- 
cured purchasers  at  the  ^rlce  named  by  plain- 
tiff, but  represented  to  plaintiff  that  he  made  the 
sale  at  a  much  less  price  and  could  not  get  the 
price  named  by  plaintiff,  and  thus  induced 
plaintiff  to  convey  the  timber  to  the  purchasen 
at  the  less  price,  and  appropriated  the  balance 
paid  for  the  timber  by  the  purchasers  to  him- 
self, under  a  secret  agreement  ^th  them,  the 
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transaction  was  a  fraud  on  plaintiff,  and  he 
was  entitled  to  equitable  relief. 

[Ed.  Note.— For  cases  in  point,   see  vol.  8, 
Cent  Dig.  Brolcers,  §  146.] 
3.  Baiob— AonoHs  vob  Aoeot'b  Fbaud— Db- 

OBBB. 

Where  a  principal  authorized  his  agent  to 
sell  timber  for  $2,000j  and  the  agent  procured 
purchasers  at  that  price,  but  fraudulently  rep- 
resented to  the  principal  that  be  could  only  se- 
cure $1,250,  of  which  he  was  to  retain  §50  for 
his  commissions,  and  Induced  the  principaltp 
convey  the  land  to  the  purchasers  for  $1,200, 
intending  to  appropriate  the  balance  of  the 
purchase  price  to  himself  under  a  secret  agree- 
ment with  the  purchasers,  and  the  principal  dis- 
covered the  fraud  and  sued  for  a  rescission  of 
the  contract,  and  the  purchasers  offered  to  abide 
by  their  contract  and  to  pay  the  full  price  of 
$2,000  as  the  court  might  decree,  the  court 
would  direct  the  payment  of  $1,950  to  the 
principal  and  of  $50  to  the  agent. 

Appeal  from  Circuit  Ck>iirt,  Nottoway 
County. 

Bill  by  Henry  E.  Lee  against  S.  J.  Patlllo 
and  others.  From  a  decree  of  dismissal, 
plaintiff  appeals.    Reversed. 

W.  EL  Mann  and  J.  T.  Thompson,  for  ap- 
pellant   Watkins  &  Brock,  for  appellees. 

WHITTLE,  J.  This  appeal  is  from  a  de- 
cree dismissing  the  bill  in  a  suit  In  eqoity 
brought  by  the  appellant  against  the  appel- 
lee to  rescind  a  contract  on  the  ground  of 
fraud  In  its  procurement 

The  contract  bears  date  June  24,  1904^ 
and  by  its  terms  the  plaintiff  conferred  au- 
thority upon  the  defoidant  to  "buy  or  sell" 
the  standing  timber  upon  a  tract  of  844 
acres  of  land,  situated  in  Nottoway  county, 
for  $1,200,  to  be  paid  within  SO  days  firom 
the  date  of  the  contract 

The  circumstances  which  led  up  to  and  In- 
duced the  plaintiff  to  execute  the  contract 
were  as  follows:  In  May,  1904,  the  defend- 
ant sought  and  obtained  from  the  plaintiff 
authority  to  sell  the  timber  for  $2,000  cash; 
but  in  a  subsequent  interview,  after  the  de- 
fendant had  inspected  the  timber,  he  repre- 
sented to  the  plaintiff  that  he  could  not  effect 
a  sale  at  that  price,  and  advised  the  execur 
tion  of  a  30-day  option  at  $1,500,  at  the  same 
time  assuring  the  plaintiff  that  be  would  put 
forth  his  best  efforts  to  obtain  the  highest 
possible  price  for  the  timber. 

On  June  24,  1904,  the  defendant  again  ap- 
proached the  plaintiff  on  the  subject,  and 
declared  that  he  bad  been  unable  to  dispose 
of  the  timber  for  $1,500;  that  the  quantity 
was  inconsiderable;  that  the  pine  trees  had 
oecome  infested  with  bugs,  which  in  a  few 
years  would  utterly  destroy  them;  and  that 
he  could  not  then  realize  more  than  $1,000 
for  the  timber.  As  the  result  of  these  repre- 
sentations, the  plaintiff,  who  seems  to  have 
reposed  the  utmost  confidence  in  the  Judg- 
ment and  Integrity  of  the  defendant,  executed 
the  contract  in  controversy,  which  was  sub- 
sequently extended  to  August  1,  1904,  upon 
the  assertion  of  the  defendant  that  he  had 
Obtained  purchasers  (Cobb  and  Robertson) 
for  the  timber  at  the  price  of  $1,250,  of 


which  amount  $1,200  was  to  be  paid  to  the 
plaintiff,  and  the  residue  to  the  defendant,  as 
compensation  for  his  services. 

Relying  and  acting  upon  the  asseveration 
of  the  defendant  that  $1,250  was  the  actual 
price  at  which  be  had  sold  the  timber,  the 
plaintiff,  on  July  22,  1904,  conveyed  the  same 
to  the  purchasers,  Cobb  and  Robertson.  On 
the  day  following  the  defendant  unintention- 
ally delivered  to  the  plaintiff  a  secret  agree- 
ment between  himself  and  Cobb  and  Robert- 
son, by  which  they  obligated  themselves  to 
pay  him  $800,  in  addition  to  the  $1,200  which 
they  had  stipulated  to  pay  the  plaintiff  for 
the  timber.  Discovering  bis  mistake,  the 
defendant  seized  and  recovered  possession  of 
the  paper,  but  not  until  after  the  plaintiff 
had  become  apprised  of  its  purport 

From  the  foregoing  narration  of  the  facts 
disclosed  by  the  record,  it  is  obvious  that 
the  plaintiff  was  not  dealing  with  the  defend- 
ant as  with  a  stranger,  but  that  the  quasi 
relation  of  principal  and  agent  existed  be- 
tween them — a  relation  of  trust  and  confi* 
deuce,  which,  upon  familiar  principles,  im- 
posed upon  the  defendant  the  positive  duty 
of  exercising  the  utmost  good  faith  towards 
his  prlncipaL  Story  on  Agency,  H  207,  214; 
Mechem  on  Agency,  H  454,  455,  456,  459; 
Moseley's  Adm'r  v.  Buck,  8  Munf.  232,  5  Am. 
Dec.  508;  Halsey  v.  Monteiro,  92  Va.  581,  588, 
24  S.  B.  258 ;  Central  Land  Co.  v.  Obenchaln, 
92  Va.  130,  22  8.  B.  876;  Jackson  v.  Pleas- 
anton,  95  Va.  654^  29  S.  B.  680. 

Yet  the  evidence  clearly  discloses  a  pre- 
meditated and  systematically  pursued  pur* 
pose  on  the  part  of  the  agent  to  overreach 
and  defraud  his  principal  Thus,  with  re- 
spect to  the  first  two  contracts,  the  witness 
Cobb,  who  was  introduced  by  the  defendant 
testified:  "He  (the  defendant)  said  that  he 
did  not  try  to  sell  under  the  $2,000  option, 
hoping  to  get  a  better  one  at  the  expiration 
of  it  He  said,  at  the  expiration  of  the 
$2,000  option,  that  he  could  not  handle  it 
at  that  price.  Mr.  Lee  then  gave  him  an 
option  at  $1,500,  which  he  kept  and  handled 
as  he  did  the  $2,000  option.  At  the  expira- 
tion of  the  $1,500  option,  Mr.  Lee  gave  him 
the  $1,200  option."  Continuing,  the  witness 
says:  "He  asked  me  not  to  mention  what 
I  had  paid  for  the  timber,  as  it  would  have 
a  tendency  to  make  all  of  us  have  to  pay 
more  for  standing  timber;  and  suggested 
that  I  might  say  $1,200  was  the  purchase 
price." 

For  the  purpose  of  securing  a  renewal 
and  extension  of'  the  contract  of  June  24, 
1904,  the  defendant  told  the  plaintiff  that 
$1,200  was  the  price  agreed  to  be  paid  for 
the  timber  (making  a  similar  statement  to 
three  other  persons),  when  at  that  time  he 
had  made  the  sale  to  Cobb  and  Robertson 
for  $2,000,  and  had  In  his  possession  the 
secret  agreement  that  he  was  to  receive  $800 
of  that  amount 

So  that  In  every  aspect  of  the  case,  the 
bad  faith  of  the  defendant  is  palpable  and 
flagrant  and  cannot  receive  countenance  In 
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a  court  of  equity,  which  is  always  open  to 
a£Ford  relief  in  such  cases.  Wilson  v.  Car- 
penter's Adm'r,  91  Ya.  183,  189,  21  S.  B. 
243,  50  AuL  St  Rep.  824,  and  authorities 
cited. 

Since,  however,  it  appears  that  the  de- 
fendants Cobb  and  Robertson  are  still  willing 
to  abide  by  their  contract  for  the  purchase 
of  the  timber  at  the  price  of  $2,000,  and 
to  pay  the  same  as  the  court  may  decree, 
the  decree  of  the  circuit  court  will  be  re- 
versed, and  this  court  will  make  such  order 
as  that  court  ought  to  have  made,  and 
direct  the  payment  by  Cobb  and  Robertson 
of  $1,950  to  the  appellant,  and  $50,  the  resi- 
due of  the  $2,000,  to  the  appellee. 


(104  Va.  8tt) 

BELLENOT  ▼.  LAUBE'S  EX'R  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Feb. 

1.  Pabtt  Walls— Creation— Cowvetancbb. 

Where  the  owner  of  a  lot  upon  which  a 
double  brick  building  was  erected  conveyed  one 
half  of  the  lot  to  one  person  and  the  other  half 
to  another  person  on  tne  same  day  and  by  sepa- 
rate deeds,  each  of  which  described  the  lot  con- 
veyed as  having  a  brick  tenement  thereon  and 
as  bounded  by  the  property  that  day  conveyed 
to  the  grantee  in  tne  other  deed,  the  dividing 
wall  between  the  two  tenements  became  a  party 
wall,  in  which  each  grantee  had  the  righU  in- 
cident to  that  kind  of  a  dividing  wall. 

[Ed.  Note.— For  cases  in  pohit,  see  vol.  38, 
Cent  Dig.  Party  Walls,  §  lO.J 

2.  PaBTITION— SAL»— TiTLB    OF    PUBCHABKB— 

Restriction  by  Decree. 

Where  a  suit  is  brought  to  partition  prem- 
ises bounded  by  a  party  wall,  and  the  deed  un- 
der which  the  parties  to  the  suit  claim,  as  well 
as  the  decree  of  sale  and  the  decree  confirming 
the  sale,  describe  the  property  as  beginning  "at 
the  center  of  the  partition  wall  between  it  and 
the  adjoining  tenement  on  the  east,"  a  deed  of 
the  commissioner,  omitting  the  quoted  refer- 
oice  to  the  point  of  beginning,  did  not  en- 
large the  estate  of  the  purchaser,  so  as  to  en- 
title her  to  the  whole  wall,  in  accordance  with 
a  call  of  the  deed  designating  the  beginnmg 
point  as  a  certain  distance  from  a  street. 
8.  Samid— Notice. 

The  records  of  the  court  and  the  papers  In 
partition  proceedings  are  notice  to  the  pur- 
chaser at  partition  sale  of  a  variance  between 
the  description  of  the  property  actually  sub- 
ject to  the  proceedings  and  the  description  con- 
tained in  the  commissioner's  deed. 

4.  Party  Walls— Presumptions. 

Every  wall  and  separation  between  two 
buildings  is  presumed  to  be  a  common  or  party 
wall,  if  the  contrary  be  not  shown. 

[Ed.  Note. — For  cases  in  point,  see  vol.  38, 
Cent.  Dig.  Party  Walls,  §§  2,  60.] 

5.  Same— Rights  of  Proprietors— Increase 
OF  Height  of  Wall. 

One  owner  of  a  party  wall  may  erect  a  new 
building  on  his  lot  and  carry  the  party  wall 
up  to  a  height  sufficient  for  his  purposes. 
8.  Same— Rebuilding    of    Wall— Division 
OF  Costs. 

Where  a  party  wall  is  in  a  state  of  ruin, 
so  that  rebuilding  is  necessary,  one  party  may 
compel  the  other  hv  action  to  contribute  to  the 
expense  of  rebuildmg  the  wall,  but  if  the  new 
wall  is  made  wider  or  higher,  or  if  the  old  wall 
was  sufficient  for  the  purposes  for  which  it  was 
Med,  the  ezpensv  of  the  increased  height  or 


width  of  the  wall  in  the  first  case,  or  of  the  re* 
building  of  the  wall  in  the  second,  must  be 
borne  by  the  party  at  whose  instance  the 
work  is  done. 

Appeal  from  Chancery  Court  of  Richmond. 

Bill  for  injunction  and  other  relief  by* 
Frances  Bellenot  against  Joseph  W.  Laube. 
Defendant  died  pending  suit,  and  the  Virginia 
Trust  Company,  as  executor,  and  his  legatees 
and  devisees,  were  substituted  in  his  place. 
From  a  decree  in  favor  of  defendants,  plain- 
tiff appeals.    Affirmed. 

Hill  Montague,  for  appellant  Smith,  Men- 
cure  &  Gordon,  for  appellees. 

HARRISON,  J.  In  November,  1862,  Robert 
Ellett  owned  a  lot  fronting  132  feet  on  the 
southwest  comer  of  Broad  and  Monroe 
streets,  then  in  the  county  of  Henrico,  now 
in  the  city  of  Richmond.  On  the  5th  of  that 
month  he  conveyed  72  feet  fronting  on  the 
southwest  corner  of  Broad  and  Monroe 
streets  to  one  Creed  Thomas,  leaving  60  feet, 
upon  which  was  erected  a  double  brick  tene- 
ment On  the  same  day  that  the  deed  to 
Thomas  was  made  Ellett  conveyed  this  re- 
maining 60  feet  by  separate  deeds  as  fol- 
lows :  To  M.  Nenzel,  29  feet  front  lying  im- 
mediately on  the  west  of  and  adjoining  the 
Thomas  lot,  described  as  follows :  "All  that 
certain  lot  of  land,  with  a  granlte>front 
brick  tenement  thereon,  beginning  72  feet 
from  the  west  side  of  Monroe  street  running: 
thence  westwardly  on  the  south  side  of  Broad 
street  and  fronting  thereon  29  feet  runnini^ 
back  southwardly  at  right  angles,"  etc^ 
"bounded  on  the  west  by  the  property  this 
day  conveyed  by  the  parties  of  the  first 
part  to  S.  D.  Abemathy."  The  deed  to  8. 
D.  Abemathy  contains  the  following  de- 
scription of  the  property  conveyed  thereby: 
"That  certain  lot  of  land,  with  a  granite- 
front  brick  tenement  thereon,  beginning  at  a 
distance  of  101  feet  from  the  west  line  of 
Monroe  street,  running  thence  westwardly 
on  the  south  side  of  Broad  street  and  front- 
ing thereon  31  feet,  running  back  southward- 
ly at  right  angles,  between  parallel  11068,"* 
etc.,  "bounded  on  the  east  by  the  property 
this  dsy  conveyed  by  the  parties  of  the  first 
part  to  M.  Nenzel." 

It  is  clear  that  the  sole  ownership  by 
Robert  Ellett  of  the  double  brick  tenement 
on  this  60-foot  lot  was  by  these  two  deeds 
severed,  and  one  tenement  known  as  "No. 
409  West  Broad  street"  became  the  property 
of  M.  Nenzel,  and  the  other  tenement  became 
the  property  of  S.  D.  Abemathy. 

These  two  tenements  were  alike  in  every 
respect  They  were  brick  buildings  divided 
by  a  brick  wall  nine  inches  or  more  in  thick- 
ness. The  deed  to  Nenzel  describes  his 
house  and  lot  as  bounded  on  the  west  by 
the  property  that  day  conveyed  to  Abemathy, 
and  the  deed  to  Abernathy  describes  her 
property  as  bounded  on  the  east  by  the  prop- 
erty that  day  conveyed  to  M.  Nenael.  While 
the  deeds  do  not  speak  of  the  dividlbg  wail 
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between  the  two  tenements  as  a  partj  wall* 
it  is  manifest  from  the  description  in  each 
conyeyance  that  such  was  the  intention  of 
the  grantor  and  the  respective  vendees.  By 
no  other  constmction  of  these  deeds  could 
the  manifest  rights  of  each  vendee  be  effec- 
tuated. It  is  further  clear  from  the  record, 
OS  shown  by  the  subsequent  alienations  of 
these  two  tenements,  that  the  successive  own- 
ers regarded  and  treated  the  centre  of  the 
division  wall  between  the  houses  409  and 
411  as  the  division  line  between  the  two 
properties;  that  line  being  the  eastern  bound- 
ary of  the  Abernathy  house  and  the  west- 
em  boundary  of  the  Nenzel  house. 

In  January,  1870,  S.  D.  Abernathy  sold 
her  house  and  lot,  No.  411,  to  John  E.  Jones, 
and  described  the  same  as  beginning  at  the 
distance  of  about  101  feet  from  the  west 
line  of  Monroe  street,  and  at  the  centre 
of  the  partition  wall  between  this  and  an 
adjoining  tenement  on  the  east  In  Novem- 
ber, 1886,  Jones  conveyed  house  and  lot  No. 
411  to  McGruder  &  Jones,  in  which  deed  the 
property  was  again  described  as  beginning 
at  the  centre  of  the  partition  wall  between 
It  and  the  adjoining  tenement  on  the  east. 
In  1891  McGruder  &  Jones  conveyed  to  Nan- 
nie M.  Marshall  and  others,  using  the  samie 
language  recognizing  and  describing  the 
center  of  the  division  wall  as  the  boundary 
line  between  the  two  houses  and  lots  Nos. 
409  and  411.  This  house  and  lot,  No.  411, 
was  next  sold  ln>  a  suit  brought  for  partition 
by  Nannie  M.  Marshall,  and  was  bought  by 
the  appellant,  Frances  Bellenot 

The  deed  from  the  commissioner  to  the 
appellant  describes  the  house  and  lot  as  be- 
ginning at  a  point  distant  101  feet  west  from 
the  southwest  intersection  of  Broad  and 
Monroe  streets,  running  westwardly  along 
the  south  line  of  Broad  street,  a  distance  of 
81  feet,  leaving  out  the  description  contained 
in  the  previous  deeds,  "and  at  the  center 
of  the  partition  wall  between  this  and  the 
adjoining  tenement  on  the  east" 

It  is  this  description  in  her  deed  from  the 
commissioner  that  appellant  relies  on  in  sup- 
port of  her  claim  that  the  center  of  the  parti- 
tion' wall  is  not  the  true  dividing  line  be- 
tween her  property  and  that  of  the  appellees ; 
the  contention  being  that  "beginning  at  a 
point  distant  101  feet  west  from  the  south- 
west comer  of  Broad  and  Monroe  streets,** 
as  described  in  the  deed  from  the  commis- 
sioner, would  entitle  her  to  the  whole  of  the 
wall  dividing  the  two  houses,  Nos.  409  and 
411  West  Broad  street 

The  appellant  bought  the  house  and  lot  No. 
411  at  a  Judicial  sale,  and  both  the  decree  of 
sale  and  the  decree  confirming  the  sale  to  her 
and  directing  the  commissioner  to  make  her 
a  deed  describe  the  property  as  beginning  at 
a  point  about  101  feet  west  of  the  west  line 
of  Monroe  street,  at  the  center  of  the  parti- 
tion wall  between  it  and  the  adjoining  tene- 
ment on  the  east  These  decrees  describe  the 
property  that  appellant  is  entitled  to,  and 


because  the  commissioner  left  out  of  the  deed 
the  description,  "at  the  center  of  the  parti- 
tion wall  between  this  and  the  adjoining 
tenement  on  the  east,"  the  rights  of  appellant 
cannot  be  thereby  enlarged.  The  deed  of  the 
commissioner  was  in  excess  of  his  power,  and 
the  grantee  took  only  such  estate  as  the 
court  had.  Scott  v.  Moore,  98  Va.  688,  37  S. 
E.  342,  81  Am.  St  Rep.  749.  The  court  only 
sold  the  title  of  the  parties  to  the  suit 

Nor  can  the  appellant  claim  want  of  notice 
that  the  deed  from  the  commissioner  varied 
the  description  of  the  lot  actually  purchased 
by  her.  It  was  a  Judicial  sale,  and  the 
records  of  the  court  and  the  papers  in  the 
cause  were  the  only  reliable  sources  of  infor- 
mation as  to  the  property  to  be  sold,  the 
title,  boundaries,  etc.  To  these  the  purchaser 
should  have  looked.  Long  v.  Weller,  29 
Grat  847 ;  Pillow  v.  S.  W.  Imp.  CJo.,  92  Va. 
145,  23  S.  E.  32,  58  Am.  St  Rep.  804. 

Upon  this  branch  of  the  case  our  conclu- 
sion is  that  by  the  deeds  of  Robert  Ellett  in 
1862  the  center  of  the  division  wall  between 
the  tenements  Nos.  409  and  411  was  estab- 
lished as  the  dividing  line  between  the  two 
properties ;  that  this  line  was  recognized  by 
the  grantees  in  those  deeds  as  fixing  their 
respective  rights,  and  has  been  acquiesced  in 
by  subsequent  alienees  as  the  true  dividing 
line  up  to  the  institution  of  this  suit  a 
period  of  more  than  40  years;  and  that  no 
part  of  the  building  of  the  appellees  rests 
upon  the  land  of  the  appellant 

In  December,  1891,  house  and  lot  No.  409 
was  purchased  by  Jos^h  W.  Laube  at  a 
Judicial  sale.  Since  the  institution  of  this 
suit  lisube  has  died,  and  the  cause  has  been 
revived  in  the  names  of  his  executor  and  his 
^  legatees  and  devisees.  In  1902  Laube  pulled 
down  the  old  house  and  kitchen  on  his  lot  up 
to  the  partition  wall  between  409  and  411, 
leaving  said  partition  wall  intact  running  it 
up  somewhat  higher  in  order  to  properly  con- 
struct a  two-story  brick  storehouse  then  erect- 
ed by  him. 

The  partition  wall  between  these  two  prop- 
erties was  a  party  wall.  Every  wall  of 
separation  between  two  buildings  Is  presumed 
to  be  a  common  or  party  wall,  if  the  con- 
trary be  not  shown,  and  this  not  only  is  a 
rule  of  positive  ordinance,  but  is  a  principle 
of  ancient  law.  Washburn  on  Basements 
(4th  Ed.)  p.  611. 

A  party  wall  is  a  dividing  wall  between 
two  houses,  to  be  used  equally  for  all  the 
purposes  of  an  exterior  wall  by  the  respec- 
tive owners  of  both  houses.  It  is  a  substi- 
tute for  a  separate  wall  for  each  adjacent 
owner;  and  one  owner  may  carry  it  up  to 
a  necessary  height  for  his  purposes,  and  an 
action  will  not  lie  by  his  adjacent  owner 
to  compel  its  removal.  Everett  v.  Edwards, 
149  Mass.  588,  22  N.  E.  52,  5  L.  R.  A.  110, 
14  Am.  St  Rep.  462;  Graves  v.  Smith  (Ala.) 
6  South.  808,  5  L.  R.  A.  298,  13  Am.  St 
Rep.  60;  Nalle  v.  Paggi  (Tex.  Sup.)  9  S. 
W.  205,  1  U  B.  A.  83;  Harber  t.  Bvana 
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(Mo.)    14  S.    W.   750,   10  L.   R.   A.  41,   20 

Am.  St  Rep.  646. 

In  Jones  on  Basements,  i  632,  it  is  said: 
*'A  party  wall  is  a  diyidlng  wall  between 
two  bouses,  to  be  used  as  an  exterior  wall 
for  each.  •  •  •  The  term  'party  wall' 
may  designate  a  wall  divided  longitudinally 
in  two  moieties;  each  moiety  being  subject 
to  a  cross-easement  in  favor  of  the  owner 
of  the  other  moiety."  This  he  says  is  the 
sense  in  which  the  term  is  more  frequently 
used  in  the  United  States. 

In  the  light  of  these  authorities,  it  is 
clear  from  the  evidence  that  Laube  in  erect- 
ing the  new  building  on  his  lot  did  not,  in 
his  use  of  the  party  wall,  exceed  his  legal 
rights  with  respect  thereto,  and  did  not 
deprive  appellant  of  any  portion  of  her  full 
rights  and  easements  therein,  or  do  her 
any  damage  of  which  she  can  complain. 

About  one  year  after  Laube  had  erected 
his  new  building  the  appellant  pulled  down 
her  house,  Ko.  411,  up  to  this  party  wall, 
for  the  purpose,  as  alleged  in  her  bill,  of 
erecting  on  the  lot  a  new  building,  the  ground 
floor  of  which  was  to  be  used  as  a  store 
and  the  floor  above  as  a  public  hall.  The 
decree  appealed  from  holds,  among  other 
things;  tliat  the  old  party  wall  is  insuflicient 
in  strength  to  support  a  building  such  as 
the  plainti£F  in  her  bill  alleges  that  she 
contemplates  building  on  her  lot;  and  there- 
fore it  is  adjudged  that  appellant  has  the 
right,  if  she  elects  so  to  do,  to  pull  down 
the  old  party  wall  and  erect  a  new  party 
wall,  at  her  own  risk  and  cost,  of  greater 
width  and  height,  provided  t&at  the  rights 
of  the  appellees  in  and  to  the  new  wall  shall 
not  be  increased  or  diminished  by  such  re- 
construction, and  provided,  further,  that  no- 
part  of  such  new  wall  shall  occupy  a  greater 
portion  of  the  land  of  the  appellees  than 
the  old  party  wall  now  occupies. 

The  appellant  has  no  reasonable  ground 
of  objection  to  this  provision  of  the  decree. 
If  the  common  wall  be  in  a  state  of  ruin, 
and  requires  to  be  rebuilt,  one  party  can 
compel  the  other,  by  action,  to  contribute 
to  the  expense  of  rebuilding  it  But  the 
necessity  of  the  rebuilding  must  be  estab- 
lished by  the  Judgment  of  men  skilled  in 
the  business,  and  made  on  due  previous 
notice;  and,*  if  the  new  wall  be  made  wider 
or  higher,  etc.,  the  party  building  must  bear 
the  extra  expense.  Washburn  on  Easements, 
pp.  611,  612. 

It  is  manifest  that  the  old  party  wall,  0 
inches  thick,  is  insufficient  to  support  one 
side  of  a  building  31  feet  wide,  the  upper 
floor  of  which  is  to  be  used  as  an  assembly 
hall,  and  that  appellant  cannot  erect  a  build- 
ing for  the  purposes  contemplated  by  her 
without  a  thicker  and  stronger  wall.  The 
old  party  wall,  as  it  now  stands,  is  sufficient 
for  the  purposes  of  the  appellees.  If,  there- 
fore, appellant  desires  to  erect  a  building 
which  requires  a  thicker  and  stronger  wall, 
•ha  muflt  erect  such  wall  at  her  own  expense. 


In  proper  order  the  demurrer  to  the  bill 
should  have  been  disposed  of  first  It  is, 
however,  sufficient  to  say  that  it  was  prop- 
erly overruled. 

Upon  the  whole  case  we  are  of  opinion 
that  there  is  no  error  in  the  decree  apx>ealed 
from,  and  it  must  be  affirmed. 


004  Va.  836) 
NORFOLK  &  W.  RY.  00.  t.  BELL. 
(Supreme  Court  of  Appeals  of  Virginia.    Feb. 

L  Masteb  AiVD  SsBV ant—Duties  ot  Mastteb 

—Safe  Appliarcbs. 

The  master,  in  selecting  instrumentalities 
for  his  work,  should  keep  reasonably  abreaat 
with  improved  methods,  and  should  be  reason- 
ably prudent  and  careful  to  select  appliances 
reasonably  adequate  and  proper  for  their  re- 
spective uses,  but  is  not  bound  to  furnish  the 
best-known  appliances  or  those  used  by  scmie 
other  employer  in  the  same  line  of  business. 

[Ed.  Note. — For  cases  in  point,  see  vol.  d4» 
Cent  Dig.  Master  and  Servant,  H  181-192.] 

2.  Sami— Neoligencb  of  Master— Bvidenck. 
On  the  issue  of  the  failure  of  a  master  to 
exercise  ordinary  care  to  provide  reasonably  safe 
appliances,  a  witness  having  sufficient  knowl- 
edge, of  the  subject  may  testify  to  the  general 
practice  of  masters  with  reference  to  similar 
appliances  and  the  comparative  safety  of  dif* 
ferent  appliances;  but  it  is  not  competent  to 
show  that  the  appliances  of  another  master  are 
better  than  those  used  by  the  master  whose  con- 
duct is  being  called  in  question. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §|  920-925.] 

8.  BvioENCE  —  Heabsat  —  Recitals  iw  Pa- 
pers. 

A  blue  print  showing  a  kind  of  water 
gauge,  which  has  indorsed  thereon  a  recital  as 
to  the  use  of  the  gauge  by  certain  companies, 
and  a  paper  illustrating  another  gauge  and  con- 
taining a  manufacturer's  statement  detailing 
the  advantages  of  the  f  auge,  are  hearsay  on  the 
issue  of  alleged  negligence  in  failing  to  use 
gauges  similar  to  those  described. 

4.  Masteb  ano  Sebvant— Actions— Inbtbuc- 
TioNS— Sufficiency  of  Evidence. 

In  an  action  against  a  railroad  for  injuries 
to  a  fireman,  there  was  evidence  that  defend- 
ant had  placed  a  man  on  the  engine  to  learn 
bow  to  fire ;  that,  while  he  was  engaged  in  that 
work,  plaintiff  was  on  the  engineers  side  of  the 
cab,  running  the  engine  in  the  presence  of  the 
engineer ;  that  the  engineer  was  required  to  in- 
struct the  fireman  in  bis  duties  and  to  be 
present  when  the  fireman  was  running  the  en- 
gine; and  that  the  fireman  was  required  to 
obey  the  orders  of  the  engineer,  a  eld,  'that 
the  evidence  authorized  a  charge  that  if  plain- 
tiff, as  one  of  the  inducements  to  his  employ- 
ment, was  permitted  to  run  the  engine  so  as  to 
learn  to  be  an  engineer,  it  was  the  duty  of 
defendant  to  use  ordinary  care  to  provide  and 
maintain  a  reasonably  safe  place  in  which 
plaintiff  was  to  perform  such  work, 

5.  Tbial— iNSTBUcnoNB— Applioabiutt    to 
Evidence. 

Instructions  should  state,  not  ab.nract 
propositions  of  law,  but  the  law  as  applicable 
to  the  particular  facts  of  the  case. 

Error  to  Circuit  Court,  Campbell  Oounty. 

Action  by  George  L.  Bell  against  the  Nor- 
folk &  Western  Railway  Company.  There 
was  a  judgment  for  pialntUf,  and  defendant 
brings  error.    Reversed. 
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Instractlon  No.  1,  given  by  tlie  court  and 
referred   to   In  the  opinion,  is  as  follows: 

"(1)  The  court  instructs  the  Jury  that  If 
tbey  belieye  from  the  eyidence  that  the  plain- 
tiff was,  on  the  21st  day  of  October,  1002,  in 
the  employment  of  the  defendant  in  the 
capacity  of  fireman  on  one  of  its  engines, 
as  alleged  in  the  declaration,  and  that,  as 
one  of  the  inducements  to  said  employment 
as  fireman,  he  was  permitted,  in  the  presence 
of  the  engineer,  to  run  the  engine,  and  there- 
by learn  to  be  an  engineer,  then  it  was  the 
duty  of  the  defendant  to  use  ordinary  care 
to  provide  and  maintain  a  reasonably  safe 
place  in  which  he  was  to  perform  said  work, 
Including  reasonably  safe  machinery,  appli- 
ances and  instrumentalities,  taking  into  con- 
sideration the  character  of  the  work  to  be 
done  and  the  difllcultles  and  dangers  attend- 
ing it;  and  a  failure  on  the  part  of  the  de- 
fendant to  perform  this  duty  would  be  negli- 
gence." 

F.  8.  Kirkpatrlck  and  W.  H.  Mann,  for 
plaintiff  in  error.  Lee  &  Howard  and  White- 
head &  Whitehead,  f6r  defendant  in  error. 

BUOHANAN,  J.  This  action  was  brought 
by  George  L.  Bell,  a  fireman  of  the  Norfolk 
ft  Western  Railway  Company,  to  recover  dam- 
ages for  injuries  resulting  from  the  bursting 
of  a  glass  water  gauge,  which  it  was  alleged 
the  railway  company  had  negligently  con- 
structed and  maintained  on  its  engine,  upon 
which  the  plaintiff  was  at  work  when  injured. 

The  first  error  assigned  is  to  the  action 
of  the  trial  court  in  the  admission  of  evidence. 

The  plaintiff  put  upon  the  stand  a  witness 
who  testified  that  he  was  a  locomotive  en- 
gineer and  had  worked  as  such  on  the  Sea- 
board Air  Line,  Atlantic  Coast  Line,  and 
Southern  Railways,  and  that  he  had  also 
worked  on  the  Norfolk  ft  Western  Railway 
as  fireman  and  engine  hostler.  The  witness 
was  permitted  to  describe  the  kind  of  water 
gauge  in  use  on  the  Seaboard  Air  Line  Ball- 
way,  and  to  identify  and  put  in  evidence  a 
blue  print  or  cut  showing  its  character.  Up- 
on this  blue  print,  which  is  made  a  part  of 
the  record,  the  original  of  which  is  before 
this  court,  there  Is  indorsed:  "This  is  the 
style  of  water  gauge  used  by  Pennsylvania 
B.  R.,  and  almost  entirely  by  Richmond  Loco- 
motive Works  on  everything  they  construct 
J.  D.  M.'* 

Another  witness,  who  testified  that  he  had 
worked  on  the  Norfolk  ft  Western  Railway 
and  on  the  Southern  Railway,  was  permitted 
to  describe  the  water  gauge  in  use  on  the 
Southern  Railway,  and  the  advantages  which 
the  gauge  used  by  that  company  had  over 
that  used  by  the  Norfolk  &  Western  Railway. 
He  also  identified  a  cut  or  picture  of  the 
gauge  in  use  on  that  road  on  a  paper  in- 
troduced in  evidence,  which  contained  the 
manufacturer's  statement  of  the  advantages 
of  that  gauge,  among  which  were  that  it 
tarnished  "most  effective  protection  against 


explosions,"  and  "absolute  safety  against  in* 
Juries  to  workmen." 

One  of  the  objections  made  to  the  evidence 
is  that  the  alleged  failure  of  the  defendant 
company  to  exercise  ordinary  care  to  provide 
and  maintain  a  reasonably  safe  water  gauge 
on  its  engine  could  not  be  shown  by  proving 
that  another  railway  company  provided  a 
different   and   safer   gauge  on   its  engines. 

In  selecting  between  different  instrumental- 
ities for  his  purposes  the  master  should  keep 
reasonably  abreast  with  improved  methods, 
so  as  to  lessen  the  danger  to  those  in  his 
service;  but  he  is  not  bound,  in  the  perform- 
ance of  his  duty,  to  furnish  the  best-known 
instrumentalities,  but  such  only  as  are  rea- 
sonably safe.  The  test  is,  not  whether  he  has 
omitted  to  do  something  he  could  have  done, 
nor  whether  a  better  appliance  could  have 
been  obtained  or  a  better  method  adopted, 
but  whether  the  selection  made  was  reason- 
ably prudent  and  careful,  and  the  instru- 
mentality selected  reasonably  adequate  and 
proper  for  the  use  to  which  it  was  to  be 
applied.  Bertha  Zinc  Ca  v.  Martin's  Adm*r, 
08  Va.  791,  22  S.  £3.  869;  Norfolk  ft  Western 
Railway  Co.  v.  Cromer's  Adm'r,  99  Va.  763, 
787,  40  S.  E.  M. 

It  has  been  repeatedly  held  by  this  court 
that  a  witness  having  sufDcient  knowledge 
on  the  subject  may  testifjr  as  to  the  general 
practice  of  masters  and  the  comparative  safe- 
ty of  different  methods  or  appliances,  but  It 
is  not  competent  to  show  that  the  different 
methods  or  appliances  of  another  master  are 
better  than  those  of  the  defendant  It  is 
supposed  that  in  such  matters  even  the  skill- 
ful and  experienced  will  frequently  differ  in 
thehr  choice  of  instrumentalities.  A  party 
should  not  be  Judged  to  be  negligent  for 
not  conforming  to  some  other  method,  or  for 
not  using  some  other  appliance  believed  by 
some  to  be  less  perilous.  Richmond  Loco- 
motive Works  V.  Ford,  94  Va.  627,  640,  27 
S.  B.  509;  Southern  Ry.  Co.  v.  Mauzy,  98  Va. 
692,  694,  695,  37  &  E.  285;  Parlett  v.  Dunn, 
102  Va.  459,  463,  46  S.  B.  467. 

The  blue  print  showing  the  kind  of  water 
gauge  in  use  on  the  Seaboard  Air  Line  Rail- 
way, and  the  paper  containing  the  cut  or 
picture  of  the  water  gauge  used  by  the 
Southern  Railway,  were  amenable  to  the  fur- 
ther objection  that  the  indorsement  on  the 
blue  print  as  to  the  use  of  the  gauge  by 
other  companies,  and  the  statement  in  the 
other  paper  that  the  gauge  described  was 
most  effective  against  explosions,  and  was 
absolutely  safe  against  injuries  to  workmen, 
were  mere  hearsay  statements  and  inadmis- 
sible. 

The  action  of  the  court  in  refusing  to  give 
the  Instructions  asked  for  by  the  defendant, 
and  in  giving  its  own  instructions,  is  as- 
signed as  error. 

The  objection  made  to  instruction  No.  1, 
given  by  the  court,  is  that  there  was  no  evi- 
dence upon  which  to  base  it. 

The  defendant  claimed  that  the  plaintiff 
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was  not  entitled  to  recover,  because  he  had 
no  right  to  be  where  he  was  when  Injured. 
The  evidence  tended  to  show  that  the  de- 
fendant had  placed  a  young  man  on  the  en- 
gine to  learn  how  to  fire,  and  that,  while 
he  was  engaged  in  that  work,  the  plaintiff, 
who  was  the  regular  fireman,  was  on  the 
engineer's  side  of  the  cab,  running  the  engine. 
In  the  presence  of  the  engineer;  that  under 
the  rules  of  the  defendant  the  engineer  was 
required  to  instruct  the  fireman  In  all  his 
duties,  and  not  to  permit  him  to  run  the  en- 
gine, except  when  the  engineer  himself  was 
present,  or  upon  the  order  of  the  superintend- 
ent or  master  mechanic,  and  the  fireman  was 
required  to  obey  the  orders  of  the  engineer. 

That  evidence  was  sufficient  to  Justlfly  the 
court  In  giving  the  instruction  In  question. 

It  Is  not  contended,  as  we  understand  the 
defendant's  objections  to  the  other  Instruc- 
tions given  by  the  court,  that  they  do  not 
state  the  law  correctly,  or  that  they  do  not 
cover  all  the  questions  Involved  In  the  case; 
but  the  contention  Is  that  they,  especially 
the  third,  fourth,  and  fifth  instructions,  state 
it  In  such  a  general  way,  and  with  so  little 
application  to  the  facts  of  the  case,  that 
their  effect  was  to  mislead,  rather  than  to 
aid,  the  Jury. 

There  Is  some  foundation  for  this  conten- 
tion. Bat  as  the  Judgment  will  have  to  be 
reversed  because  of  the  admission  of  Illegal 
evidence,  as  hereinbefore  pointed  out,  it  will 
be  unnecessary  to  consider  the  objections  to 
the  action  of  the  court  In  giving  and  refusing 
Instructions,  as  the  evidence  vrlU  not  be  the 
same  on  the  next  trial,  further  than  to  say 
that  Instructions  should  state,  not  abstract 
propositions  of  law,  but  the  law  as  applicable 
to  the  particular  facts  which  the  evidence 
in  the  case  tends  to  prove. 

The  plaintiff  insists  that  there  is  sufficient 
evidence  In  the  case,  after  rejecting  that 
which  was  objected  to,  and  which  we  have 
seen  should  have  been  excluded,  not  only  to 
sustain  the  verdict  of  the  Jury,  but  to  have 
compelled  a  verdict  in  his  favor. 

In  this  he  is  mistaken.  The  evidence  in- 
troduced by  the  defendant  to  show  that  it 
had  exercised  ordinary  care  to  provide  and 
maintain  a  reasonably  safe  glass  water  gauge 
on  its  engine  was  sufficient  to  have  sustained 
a  verdict  in  its  favor,  if  the  Jury  had  so 
found. 

We  are  of  opinion,  therefore,  to  reverse  the 
Judgment  complained  of,  set  aside  the  ver- 
dict, and  remand  the  case  for  a  new  trial, 
to  be  had  not  in  confilct  with  the  views  ex- 
pressed in  this  opinion. 

(58  W.  Va.  286)  '^^^""^^ 

PENCE  et  aL  v.  OABNBY  et  at* 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  14,  1905.) 
1.  Watkbs— What    abb    Ebbcolatiwo    Wa- 

TBBS. 

All  Bubterranean  waters  which  do  not  exist 
in  a  known  and  well-defined  channel  are  deemed 
percolating  waters. 

[Bd.  Note.— For  cases  in  point,  see  vol.  ^, 
Gent  Dig.  Waters  and  Water  Courses,  <  108.] 

•Rshearins.  denlea  January  9,  1906. 


2.  Sa»— Subtebbanean  Watebs. 

All  subterranean  waters  are  presumed  to  be 
percolating  waters,  until  it  is  shown  that  thej 
exist  in  a  known  and  well-defined  channel. 

3.  Same. 

Under  the  facts  and  circnmstances  appear- 
Ine  in  this  case  the  waters  in  controversy  are 
held  to  be  percolating  waters. 

4.  Same— Use  of  Pebcolatino  Watebs. 

The  owner  of  land  who  explores  for  and 
produces  subterranean  percolating  water  within 
the  boundary  of  his  land  is  limited  to  a  rea- 
sonable and  beneficial  use  of  such  water,  when 
to  otherwise  use  it  would  deplete  the  water 
supply  of  a  valuable  natural  spring  of  another 
on  a^oining  or  neighboring  land,  and  thereby 
materially  injure  or  destroy  such  spring. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Courses,  i  lia] 

6.   SaIOB— DiVBBSION— iNJUIfCTIOIf. 

The  mere  temporary  pumping  to  a  reason- 
able extent  of  percolating  water  from  a  well 
being  sunk  by  the  owner  of  land  within  his 
boundary  in  good  faith  for  the  purpose  of  com- 
pleting the  well  for  legitimate  use,  and  the 
casting  of  such  water  upon  the  land  of  such 
owner,  is  not  such  unreasonable  use  or  waste 
of  the  water  as  will  sustain  an  injunction 
against  such  temporary  pumping,  notwithstand- 
ing such  bumping  may  temporarily  decrease  the 
supply  of  water  to  a  valuable  natural  spring 
of  another  on  adjacent  or  neighboring  land. 
_[Ed.  Note.— For  cases  in  point,  see  vol.  48» 
Cent  Dig.  Waters  and  Water  Courses,  i  lia] 

6.  Injunction  —  Ibbepabablb   Injubt— Kvi- 

DBNCB. 

In  order  to  sustain  an  injunction  against 
an  act  of  trespass,  on  the  ground  that  the  in- 
jury occasioned  thereby  is  irreparable,  the  facts 
constituting  such  Irreparable  injury  must  be  al- 
leged and  proved. 

7.  AppEAii— Review— Decbbb  in  Bquitt— Rb- 
vebsal. 

A  final  decree  In  a  suit  in  equity  will  not 
be  reversed  by  this  court  at  the  instance  of  the 
plaintiffs  because  at  the  time  of  its  entry  a 
rule  was  pending  and  undetermined  against  the 
defendants  for  violating  a  temporary  injunction 
awarded  in  the  suit,  when  it  appears  that  the 
hearing  of  the  rule  bad,  previous  to  the  final 
hearing,  been  continued  by  an  order  entered  by 
consent  of  both  parties,  and  that  the  final  hear- 
ing was  on  motion  of  the  plain tififs  to  perpet- 
uate the  injunction,  and  that  no  objection  to 
such  final  hearing  was  made  by  them  in  the 
court  below. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Summers 
County. 

Bill  by  A.  P.  Pence  and  George  N.  Davis 
against  B.  B.  Carney  and  others.  Decree  tot 
defendants,  and  plaintiffs  appeal.    Modified. 

T.  N.  Read  and  Vinson  &  Thompson,  for 
appellants.  J.  W.  Kennedy,  Brown,  Jackson 
&  Knight,  and  John  Wehrle,  for  appellees. 

COX,  J.  A.  P.  Pence  and  George  N. 
Davis  filed  their  bill  in  equity  In  the  circuit 
court  of  Summers  county  against  A.  C.  Blafr 
and  B.  E.  Carney  to  enjoin  them  and  their 
agents  from  unreasonably  and  unusually  ab- 
stracting and  using  the  water  from  a  well 
sunk  by  them  on  a  tract  of  land  owned  by 
Blair  and  Carney,  and  from  casting  the  same 
on  their  land,  whence  it  flowed  upon  plain- 
tiffs' land.  Upon  presentation  of  the  bill  a 
temporary  Injunction  was  awarded.  Defend- 
ants demurred  to  the  bill  and  filed   their 
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answer.  Deposittoos  were  taken  and  the  case 
submitted  for  final  hearing  on  March  28, 
1905,  on  the  pleadings  and  depositions  and 
upon  the  motion  of  defendants  to  dissolve  the 
injunction  and  the  motion  of  the  plaintiffs  to 
perpetuate  the  injunction,  and  the  court  en- 
tered a  decree  sultainlng  the  demurrer  to  the 
bill  dissolving  the  injunction  and  dismissing 
the  bill.  From  this  decree  an  appeal  was 
allowed  the  plaintiffs  by  this  court 

The  errors  assigned  involve  a  consideration 
of  the  whole  case.  It  appears  from  the  record 
substantially  as  follows:  Plaintiffs,  Pence 
and  Davis,  are  the  owners  of  a  tract  of  land 
of  283  acres,  upon  which  there  is  a  valuable 
spring  called  "Pence's  Spring,"  and  known 
as  a  flowing  spring  as  far  back  as  1849.  So 
long  as  known  by  witnesses,  unless  interfered 
with  by  some  mechanical  obstruction,  and 
until  the  acts  of  defendants  complained  of, 
this  spring  has  flowed  continuously,  unaf- 
fected by  rainfall.  The  water  of  this  spring 
is  supposed  to  contain  valuable  curative  and 
medicinal  qualities,  and  has  been  widely  ad- 
vertised by  sample.  Some  years  ago  certain 
improvements  were  made  to  this  spring.  At 
that  time  an  excavation  was  made  to  a  depth 
of  about  14  feet, 'where  the  water  supplying 
the  spring  was  found  to  issue  forth  or  flow  in 
a  constant  and  well-defined  stream,  or,  as 
some  of  the  witnesses  say,  to  boil  up  .through 
a  well-defined  crevice  about  10  Inches  long 
and  1^  inches  wide,  in  a  rock,  with  well- 
defined  walls.  Plaintiff  Pence  is  the  owner  of 
one  acre  of  land  adjoining  the  283  acres. 
Upon  it  he  has  erected  and  maintains  a 
valuable  hotel  and  hotel  plant  and  has  se- 
cured from  his  coplalntlff  his  Interest  in  the 
283  acres  at  a  rental  of  $1,000  a  year  for 
25  years  from  November  28, 1901.  The  water 
from  Pence's  spring  is  used  to  supply  the 
guests  and  patrons  of  the  hotel,  who  fre- 
quent it  for  the  purpose  of  using  this  water ; 
and  by  reason  of  the  use  of  this  water  the 
hotel  plant  and  property  are  greatly  increased 
in  value.  Plaintiff  Pence  also  uses  this  water 
commercially,  shipping  it  to  various  points 
In  this  and  adjoining  states.  Defendants 
Blair  and  Carney,  having  purchased  a  tract 
of  19  acres  adjoining  the  283  acres,  recently 
began  to  explore  for  the  same  kind  of  water 
as  that  flowing  from  Pence's  spring,  and 
after  some  unsuccessful  efforts,  sunk  a  well  on 
their  land  and  at  a  depth  of  58  feet  below  the 
surface  found  water,  which  the  evidence 
tends  to  show  was  lii  taste  and  effect  like  that 
flowing  from  Pence's  spring.  According  to 
some  of  the  evidence  the  water  supplying  the. 
well  came  into  it  through  a  crevice  in  the 
rock,  practically  in  the  same  manner  that 
the  water  came  into  Pence's  spring.  Some 
of  the  evidence  tends  to  show  that  the  well 
was  supplied  by  two  such  streams  coming 
Into  it  from  different  directions.  After  water 
was  found  in  the  well,  defendants  placed 
therein  a  steam  pump  of  large  capacity,  pro- 
ducifag,  as  some  of  the  witnesses  say,  from  60 
to  70  gallons  of  water  per  minute,  which  was 


cast  upon  defendants'  land,  whence  It  flowed 
upon  plaintiffs'  land.  About  24  hours  after 
the  pump  was  started,  the  flow  at  Pence's 
spring  began  to  subside,  and  the  pumping 
being  continued,  the  flow  at  the  spring  ceased. 
Before  the  pumping  there  was  no  visible 
effect  upon  the  spring  by  the  sinking  or  cue 
well  and  the  finding  of  water  therein.  After 
the  injunction  was  awarded  the  pumping  was 
discontinued  for  a  time,  with  the  effect  tnat 
the  water  at  the  spring  began  to  rise  in  tne 
receptacle  placed  over  It,  and  continued  to 
rise  until  the  water  fiowed  out  from  the 
receptacle,  but  not  in  as  great  quantities 
as  before  any  pumping  was  done.  Some  time 
afterwards  the  pumping  was  resumed  and 
was  again  discontinued  with  like  effect  upon 
Pence's  spring,  as  in  the  first  instance.  The 
well,  according  to  the  evidence  of  plaintiffs, 
is  from  1,000  to  1,100  feet,  and  according  to 
the  evidence  of  defendants,  1,350  feet  from 
Pence's  spring.*  The  well  is  25  feet  higher 
than  the  spring  according  to  surface  eleva- 
tion. The  tracts  of  land  mentioned  are 
located  along  Sulphur  Spring  Branch  of 
Greenbrier  river  in  Summers  county,  in  a 
narrow,  Irregular  valley.  Sulphui'  Spring 
Branch  is  a  running  surface  stream  of  water 
with  well-defined  banks.  Until  the  Im- 
provements were  made  to  Pence's  spring,  its 
overfiow  ran  in  a  stream  with  well-defined 
banks  a  distance  of  about  20  feet  and 
there  emptied  into  Sulphur  Spring  Branch. 
The  19-acre  tract  belonging  to  defendants  is 
located  farther  up  the  valley  than  the  lands 
of  plaintiffs.  On  either  side  of  this  valley 
the  mountains  rise  abruptly.  By  defendants' 
answer,  it  is  substantially  denied  that  the 
waters  supplying  their  well  were  from  a 
known  subterranean  stream  with  well-defined 
channel,  or  that  their  pumping  was  un- 
reasonable, or  that  they  acted  otherwise  than 
lawfully,  or  that  they  had  any  intent  to  injure 
plaintiffs'  spring  thereby;  but  they  claimed 
that  the  pumping  was  necessary  in  order  to 
complete  the  well,  and  make  it  useful  to  them 
in  their  contemplated  business  of  running  a 
hotel  and  furnishing  water  to  the  patrons 
thereof,  and  to  the  general  public. 

The  subject  of  this  controversy  is  sub- 
terranean water.  Some  of  the  questions  in- 
volved are  comparatively  new  in  the  courts 
of  this  state,  and  are  of  great  importance. 
It  has  been  truly  said  that  the  two  funda- 
mental principles  underlying  the  considera- 
tion of  the  rights  of  adjacent  or  neighboring 
owners  of  land  in  subterranean  waters  are: 
First,  that  the  owner  of  land  owns  from 
the  surface  upward  to  the  sky  and  downward 
to  the  center  of  the  earth ;  and,  second,  that 
the  owner  must  so  use  his  own  as  not  to 
injure  another.  Some  courts  have  empha- 
sized one  of  these  principles  almost  to  the 
exclusion  of  the  other,  but  the  greater  num- 
ber have  made  an  effort  to  apply  both  in 
harmony.  Many  authorities  for  the  purpose 
of  applying  these  principles  have  divided  sub- 
terranean waters  into  two  classes:    First* 
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vmdergronBd  bodies  or  streams  of  water  ex- 
isting in  a  known  and  well-defined  channel; 
and,  second,  underground  waters,  which  ooze 
or  percolate  through  the  earth,  or  percolating 
waters,  and  have  endeavored,  as  far  as  prac- 
Oi-aoie,  to  apply  the  rules  of  law  applicable 
to  surface  streams  or  bodies  existing  in  well- 
deiined  channels,  to  the  like  streams  or  bod- 
ies existing  underground.  30  Am.  &  Eng. 
Bnc.  of  Law,  311;  Miller  v.  Black  Rock 
iiprings  Co.,  09  Va.  747,  40  S.  B.  27;  Wheel- 
ock  v.  Jacobs  (Vt.)  40  AtL  41,  43  L.  R.  A. 
105.  67  Am.  St  Rep.  650,  and  note;  Frazier 
▼.  Brown,  12  Ohio  St.  204.  Underground 
waters  are  presumed  to  be  percolating  wa- 
ters, until  it  is  shown  that  they  exist  in 
known  and  well-defined  channels.  30  Am. 
4k  Eng.  Enc.  of  Law,  311;  Boyce  v.  Cupper, 
37  Or.  256,  61  Pac.  642 ;  Barclay  v.  Abraham, 
10  Am.  &  Eng.  Dec.  Eq.  716,  note«  and  cases 
there  cited. 

The  burden  of  proof,  then,  is  upon  the 
plaintiffs  In  this  case  to  show  that  the  waters 
In  controversy  exist  in  a  known  underground 
stream  with  well-defined  channel.  If  they 
would  have  the  law  of  a  edmilar  surface 
stream  *  apply  here.  It  appears  that  upon 
the  pumping  of  defendants'  well,  the  supply 
at  Pence's  spring  was  depleted,  and  upon 
the  continuance  of  the  pumping,  that  the 
flow  at  Pence's  spring  ceased,  and  that  this 
operation  was  repeated  with  a  like  effect 
on  the  spring ;  and  that  at  the  points  where 
the  water  came  into  the  well  and  into  the 
spring,  there  were  well-defined  crevices  in 
the  rock,  but  these  facts  do  not  show  the 
existence  of  a  stream  with  known  and  well- 
defined  channel  for  the  entire  distance  be- 
tween the  well  and  the  spring,  or  that  both 
do  not  receive  their  supply  from  a  saturated 
area  or  stratum  extending  under  the  lands 
of  both  plaintiffs  and  defendants.  Taylor 
V.  Welch,  6  Or.  108;  Ocean  Grove  Ass'n  v. 
Oom'rs,  40  N.  J.  Eq.  447,  3  Atl.  168;  Cole 
V.  Bacon,  63  Cal.  571;  Clark  Co.  v.  Lumber 
Co.,  80  Miss.  535,  31  South.  105;  Huber  v. 
Merkel  (Wis.)  04  N.  W.  354,  62  L.  R.  A. 
580,  08  Am.  St.  Rep.  033;  Barclay  v.  Abra- 
ham, 10  Am.  &  Eng.  Dec.  Eq.  603,  note. 
The  underground  waters  which  the  law  rec- 
ognizes as  existing  in  underground  bodies 
or  streams  in  well-defined  channels  are  those, 
and  those  only,  which  are  known  to  so  exist, 
or  that  they  do  so  exist  is  ascertainable  or 
discoverable  from  surface  indications  or  other 
means,  without  subsurface  excavations  for 
that  purpose.  Black  v.  Billymena  Com'rs, 
17  Jr.  L.  R.  450;  Lybe's  Appeal,  106  Pa. 
626,  51  Am.  Rep.  642;  Haldeman  v.  Bruck- 
hart,  45  Pa.  510,  84  Am.  Dec.  611..  No  sur- 
face Indications  other  than  the  facts  here- 
inbefore detailed  are  shown  Indicating  a 
known  and  well-defined  underground  stream. 
We  think  the  facts  appearing,  taken  together, 
are  insufficient  to  overcome  the  presumption 
that  the  waters  in  controversy  are  perco- 
lating waters,  and  tend  rather  to  show  that 
both  the  well  and  the  spring  receive  their 


supply  from  an  underground  saturated  area 
or  stratum  extending  under  the  lands  of 
both  plaintiffs  and  defendants.  We  shall 
therefore  treat  the  waters  in  controversy  as 
underground,  percolating  waters. 

The  early,  and  we  may  say  the  general 
rule,  was  that  undergrdund,  percolating 
waters  belong  to  the  soil  and  the  owner 
of  the  land  may  search  and  explore  for  and 
obtain  them  at  will  and  use  them  at  pleas- 
ure, though  in  so  doing  he  may  drain  or  en- 
tirely divert  such  waters  from  the  lands  of 
adjacent  or  neighboring  owners  to  which 
they  would  otherwise  necessarily  pass.  This 
seems  to  be  the  rule  in  England,  and  the 
rule  followed  in  nearly  all  of  the  early  and 
some  of  the  later  American  cases.  Acton 
V.  Blundell,  12  Mees.  &  W.  324;  Chaaemore 
V.  Richards.  7  H.  L.  Cas.  340;  Eward  v.  Bell- 
fast,  L.  R.  0  Ir.  172;  10  Am.  &  Eng.  Dec. 
Eq.  604,  note,  and  cases  there  cited;  SO 
Am.  &  Eng.  Enc  of  Law,  810-^12;  Miller 
V.  Black  Rock  Springs  Co.,  99  Va.  747, 
40  S.  B.  27.  Of  the  English  cases,  and 
of  the  common  law  on  this  sabject*  Mr. 
Farnham,  in  his  late  comprehensive  work  on 
"Waters  and  Water  Rights"  (volume  3, 
p.  2718),  says:  "When  it  is  remembered  that 
the  first  English  case  dealing  with  percolat- 
ing water  arose  In  1840,  and  that  It  was  not 
decided^  that  the  landowner  might  exhaust 
the  water  to  furnish  a  municipal  water  sup- 
ply until  1860,  it  will  be  at  once  seen  that 
there  was  no  English  law  on  the  subject 
at  the  time  the  common  law  was  adopted  by 
statute,  In  most  of  the  American  states,  and 
that  the  opinion  of  the  American  courts  as 
to  what  is  the  common  law  is  as  good  as 
subsequent  decisions  in  English  courts. 
Therefore,  in  any  case,  the  question  can  be 
decided  on  its  merits,  giving  the  English  de- 
cisions the  weight  to  which  they  are  en- 
titled, but  without  the  necessity  of  regarding 
them  as  binding  precedents.** 

Under  the  early  rule,  considered  without 
limitation  or  qualification,  there  were  no  cor- 
relative rights  between  adjoining  or  neighbor- 
ing owners  of  land  In  underground,  percolat- 
ing waters.  Can  it  then  be  said  in  these  days  of 
powerful  machinery  and  modern  appliances, 
when  it  Is  possible  for  one  landowner  to  drain 
the  lands  of  a  neighborhood,  or  section  of  coun- 
try, of  tlieir  underground  water,  and  thus  ren- 
der them  practically  valueless,  that  under- 
ground, percolating  waters  are  wholly  with- 
out the  protection  of  the  law,  that  they,  like 
the  wild  animal,  belong  alone  to  him  who 
first  obtains  possession  of  them?  Such  an 
Instance  of  draining  a  whole  section  of  coun- 
try was  found  and  held  to  be  unlawful  in 
the  case  of  Forbell  v.  New  York,  164  N.  Y. 
522,  58  N.  B.  644,  51  L.  B.  A..685,  79  Am.  St 
Rep.  666.  While  the  early  rule,  both  in 
England  and  this  country,  la  as  stated  above, 
the  weight  and  trend  of  the  recent  authori- 
ties and  cases  in  America  are  to  qualify  the 
early  rule  by  limiting  the  use  by  the  ownei 
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of  the  land  who  searches  therein,  and  pro- 
duces percolating  water  to  a  reasonable  and 
beneficial  use  of  such  water,  where  to  use 
it  otherwise  would  deprive  the  owners  of 
adjacent  and  neighboring  lands  of  the  en- 
joyment of  the  waters  of  their  lands. 

In  30  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
314,  issued  in  1905,  after  noting  the  general 
or  early  rule,  it  is  said:  "In  the  later  cases 
the  right  of  a  landowner  to  intercept  and 
divert  percolating  waters  has  been  subject- 
ed to  some  qualifications,  on  the  ground 
that  such  right  relates  to  the  beneficial  use 
of  the  waters  or  of  the  land  for  some  pur- 
pose connected  with  the  ordinary  operations 
of  agricultural,  mining,  domestic  use,  or 
improvements,  either  public  or  private.  Un- 
der this  doctrine,  it  has  been  held  that  a 
landowner  has  no  right,  except  for  the  bene- 
fit and  improvement  of  his  own  premises, 
or  for  his  beneficial  use,  to  drain,  collect, 
or  divert  percolating  waters  therein,  where 
such  act  will  destroy  or  materially  injure 
the  spring  of  another,  the  waters  of  which 
spring  are  used  by  the  general  public  for 
domestic  purposes;  that  he  cannot  drain, 
collect,  or  divert  such  waters  for  the  sole 
purpose  of  wasting  them."  In  Mr.  Fam- 
ham's  work  <m  "Waters  and  Water  Rights,*' 
issued  in  1904  (volume  8,  p.  2712),  it  is  said: 
"It  has  been  said  that  there  are  no  correla- 
tive rights  existing  between  proprietors  of 
adjoining  lands  in  reference  to  the  use  of  wa- 
ters in  the  earth  or  percolating  under  its 
surface.  And  many  cases  have  been  decided 
upon  this  principle.  But  the  attempt  to  act 
upon  that  doctrine  very  soon  forces  the  con- 
clusion that  percolating  water  is  not  an  ex- 
ception to  the  general  rule  that  rights  in  or- 
ganized society  are  not  absolute,  but  correla- 
tive, and  that  one  man  cannot  be  permitted 
to  exercise  any  right  if  the  direct  effect  of 
his  act  would  be  an  Injury  to  his  neighbor." 
This  subject  is  treated  extensively  in  the  note 
to  the  case  of  Barclay  t.  Ahraham*  10  Am.  A 
Bug.  Dec.  Eq.  704,  issued  in  1905.  "It  may  be 
said  to  be  now  the  generally  accepted  doctrine, 
in  the  United  States,  that  the  rights  of  the  own- 
er of  the  soil  to  percolating  waters  are  limit- 
ed to  the  use  for  proper  purposes,  connected 
with  the  natural  enjoyment  of  his  property. 
Thus,  while  the  early  cases  held  that  any  one 
might  abstract  the  percolating  water  from 
his  land,  and  convey  it  to  a  neighboring 
town  or  village  for  sale  to  others  •  •  • 
and  this  would  seem  to  be  still  the  rule  in 
England  •  •  *  the  modern  cases  have 
adopted  the  rule  that  the  right  of  the  land- 
owner to  divert  or  consume  percolating  ^a- 
ter  does  not  extend  to  authorizing  the  de- 
struction of  a  stream,  pond,  spring,  or  well, 
by  cutting  off  its  natural  source  of  supply, 
when  the  acts  that  produce  that  result  are 
not  done  for  the  beneficial  use  and  enjoyment 
of  the  land  on  which  they  are  done,  but  for 
the  sole  purpose  of  gathering  the  water  and 
conveying  it  to  a  distant  place  for  the  use 
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of  strangers,  who  have  no  right  thereto  as 
against  the  owners  of  the  neighboring  lands; 
and  this  rule  is  applied  with  especial  strict- 
ness when  the  percolating  water  is  abstract- 
ed by  artificial  and  powerful  means,  so  as 
to  create  an  unnatural  and  forced  drainage, 
and  a  corresponding  depletion  of  the  natural 
water  supply.  Accordingly,  when  such  ab- 
straction of  the  percolating  water  affects  a 
large  extent  of  territory,  and  creates  a  per- 
manent lowering  of  the  underlying  water 
table  so  as  to  cause  serious  and  permanent 
injury  to  tlie  land  of  others  and  unfit  it 
for.  profitable  cultivation,  the  landowner, 
whose  acts  cause  the  injury,  will  be  liable 
in  damages,  and  will  be  enjoined  from  con- 
tinuing his  unlawful  acts.  The  rule  applies  to 
municipal  corporations  and  water  companies 
equally  with  individuals."  See,  also,  the 
many  cases  cited  at  page  706.  At  page 
706,  it  is  said:  "According  to  the  best  con- 
sidered cases,  the  early  doctrine  must  also 
be  limited  so  as  to  permit  only  a  reasonable 
use  of  the  percolating  water  underlying  the 
land;  and  it  Is  accordingly  held  that  if  such 
water  is  drawn  off,  not  In  the  bona  fide  en- 
joyment of  the  defendants'  property,  but 
for  no  beneficial  purpose,  and  a  fortiori  if  it 
be  drawn  off  maliciously,  he  nuiy  be  enjoined 
from  so  doing,  especially  if  the  Interests  of 
the  public  would  otherwise  suffer,  though 
the  water  be  used  colorably  for  some  pur- 
pose of  benefit  to  himself."  At  page  721,  it 
is  said:  "The  modem  doctrine  applies  with 
especial  force  to  the  case  of  mineral  springs 
fed  by  percolating  waters,  on  account  of  the 
great  value  of  many  of  these  springs,  and 
the  magnitude  of  the  injury  that  may  be 
caused  by  an  interference  with  their  source 
of  supply."  St  Amand  v.  Lehman,  120  Ga. 
253,  47  S.  B.  949.  Mr.  Freeman,  who  ap- 
pended a  comprehensive  note  to  the  case  of 
Wheelock  v.  Jacobs  (Vt.)  67  Am.  St  Rep.  659, 
also  appended  a  note  on  the  same  subject  to 
the  case  of  Kats  v.  Walkinshaw  (Oal.)  99  Am. 
St  Rep.  66,  issued  in  1904.  In  the  later  note  he 
says:  "In  our  note  to  the  case  of  Wheelock 
V.  Jacobs,  C7  Am.  St  Rep.  659,  we  treated 
only  the  question  of  what  waters  are  perco- 
lating, perhaps  under  the  impression,  which 
the  later  and  best  considered  cases  do  not 
sustain,  that  when  tills  question  was  solved 
and  the  answer  reached,  that  the  waters  in 
question  were  percolating,  no  other  inquiry 
need  be  made,  except  to  ascertain  on  whose 
lands  they  were  found  when  used,  appropriat- 
ed, or  otherwise  interfered  with."  At  page 
71,  he  says:  "The  very  decided  weight  of 
authority  supports  the  proposition  that  the 
landowner  has  no  right  by  anything  done 
on  his  land  to  waste,  whether  through  malice 
or  Indifference,  the  percolating  waters  there 
found,  or  which  he  therein  develops  or  brings 
to  the  surface  by  means  of  ditches  or  wells, 
with  or  without  pumping  apparatus,  if  by 
such  waste  the  neighboring  landowner  is 
deprived  of  percolating  waters  which  other- 
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wise  would  be  within  his  land  and  which  he 
there  has  a  necessity  for  using/*  See  au- 
thorities there  cited.  Tending  to  sustain  the 
later  doctrine  of  reasonable  and  beneficial 
use  of  underground  percolating  waters,  see 
Bassett  v.  Manufacturing  Co.,  43  N.  H.  569, 
82  Am.  Dec.  179;  Sweets  v.  Cutts,  50  N.  H. 
439,  9  Am.  Rep.  276;  Katz  T.  Walkinshaw, 
141  Cal.  116,  70  Pac.  663,  74  Pac.  766,  64 
L.  R.  A.  236,  99  Am.  St  Rep.  35;  Barclay 
V.  Abraham.  121  Iowa,  619,  96  N.  W.  1080, 
64  L.  R.  A.  255,  100  Am.  St  Rep.  365; 
McCUntic  y.  Hudson  (Cal.)  74  Pac  849;  For- 
bell  V.  New  York,  164  N.  Y.  522,  58  N.  B. 
644,  51  L.  R.  A.  695,  79  Am.  St  Rep.  666; 
Relsert  t.  New  York  (N.  Y.)  66  N.  B.  731; 
Smith  V.  Brooklyn,  160  N.  Y.  367,  54  N.  B. 
787,  46  L.  B.  A-  664;  Willis  v.  Perry  (Iowa) 
60  N.  W.  727,  26  L.  R.  A.  124;  Stillwater  Co. 
V.  Farmer,  89  Minn.  68,  93  N.  W.  907,  60 
L.  R.  A.  876,  99  Am.  St  Rep.  541;  St  Amand 
T.  Lehman,  120  Ga.  253,  47  S.  B.  949;  Bast 
T.  Railroad  Co.  (Tex.  CIt.  App.)  77  S.  W. 
646;  Gagnon  t.  French  Lick  Springs  Co. 
(Ind.  Sup.)  72  N.  B.  849,  64  L.  R.  A.  175;  also 
note  by  Mr.  Farnham  published  since  his 
work  on  "Waters  and  Water  Rights,"  64 
L.  R.  A.  836. 

We  must  yield  assent  to  the  later  doctrine 
of  reasonable  and  beneficial  use,  which  con- 
stitutes rather  a  qualification  of  the  early  rule 
than  an  announcement  of  a  new  rule.  The 
later  doctrine  seems  to  us  to  be  sustained  by 
the  weight  of  authority  as  well  as  by  the 
weight  of  reason.  What  is  a  reasonable  and 
beneficial  use  under  this  later  doctrine  must 
be  determined  in  the  light  of  the  facts  and 
circumstances  appearing  In  each  case  as  it 
arises.  We  do  not  desire  to  be  understood 
as  annouicing  any  fixed  rule  applicable  to 
all  cases  as  to  the  question  of  what  con- 
stitutes such  reasonable  and  beneficial  use. 
Such  reasonable  or  beneficial  use  has  often 
been  understood  and  held  to  mean,  use  for 
any  purpose  for  which  the  owner  of  the  land 
upon  which  underground,  percolating  waters 
are  found  might  legitimately  use  and  enjoy 
his  land.  30  Am.  &  Eng.  Enc.  of  Law,  314; 
10  Am.  &  Eng.  Dec.  Eq.,  supra.  By  the  later 
doctrine  is  not  much  of  the  difference  be- 
tween the  rules  of  law  governing  underground 
streams  existing  in  well-defined  channels,  and 
the  rules  of  law  applicable  to  underground, 
percolating  waters  yirtually  extinguished? 
It  may  be  so,  but  we  do  not  decide  here  that 
it  is  so.  We  must  keep  in  mind,  however, 
in  Investigating  the  subject  here  involved, 
the  fact  that  water  In  some  form  is  necessary 
to  the  very  existence  of  man  and  to  the  en- 
JoyxD^t  of  his  land.  Without  it  his  land  be- 
comes a  desert,  of  no  value  for  agricultural 
purposes  and  unfit  for  habitation.  In  this 
respect,  water  may  be  unlike  oil  or  gas,  or 
other  such  subterranean  substances,  which, 
while  useful  to  man,  are  not  absolutely  neces- 
sary to  his  existence  or  to  the  enjoyment  of 
his  land  and  may  be  abstracted  therefrom 


without  destroying  the  value  of  the  land. 
These  substances  may  be  termed  merely  com- 
mercial products,  but  we  are  not  deciding 
any  question  in  relation  to  these  products 
termed  commercial  products. 

Applying  the  law  to  this  case,  we  believe 
that  the  facts  alleged  in  the  bill,  if  sustained 
by  proof,  are  sufficient  to  entitle  the  plaintiffs 
to  relief  in  equity,  and  the  demurrer  to  the 
bill  should  have  been  overruled.  The  bill  pro- 
ceeds upon  the  theory  that  the  waters  tapped 
and  abstracted  from  defendants'  well  were 
supplied  from  an  underground  stream  exist- 
ing In  a  known  and  well-defined  channel,  but 
the  evidence  does  not  support  this  theory; 
nor  does  it,  in  our  Judgment,  sustain  the 
theory  of  an  unreasonable  and  nonbeneflcial 
use  by  defendants  of  the  water  produced  from 
their  well.  The  defendants'  contention  that 
the  pumping  and  wasting  of  the  waters  from 
their  well,  shown  by  the  evidence,  were  mere- 
ly temporary,  and  done  In  good  faith,  for 
the  purpose  of  completing  the  well  for  legiti- 
mate use,  seems  to  be  sustained.  The  evi- 
dence of  plaintiffs  in  a  great  measure  sus- 
tained the  contention  of  defendants,  that  the 
pumping  was  only  temporary  and  without 
malice,  and  for  the  purpose  of  completing 
the  well  for  use.  On  cross-examination  plain- 
tiff A.  P.  Pence  testified  as  follows:  "Q.  In 
operating  this  well,  do  you  know  what  pump- 
ing was  or  was  not  necessary  in  operating 
it  as  they  were  operating  It?  A.  They  pump- 
ed the  water  out  so  they  could  work  down 
in  there.  Q.  Wasn't  it  necessary  to  pump 
the  water  out  so  they  could  work  down  In 
there?  A.  It  might  have  been  necessary;  I 
wasn't  there.  Q.  Don't  you  know  they  could  not 
work  down  In  that  well  with  that  shaft  with 
the  water  and  without  pumping  it  out?  A.  No, 
I  don't  see  how  they  could  have  worked  with- 
out pumping  the  water  out"  J.  D.  Pence, 
a  son  of  plaintiff  A.  P.  Pence,  on  cross- 
examination,  testified  as  follows:  "Q.  The 
pumping  that  you  have  spoken  of  from  this 
well  was  necessary  in  the  operation  of  sink- 
ing the  well,  wasn't  it?  A.  That  depends 
upon  how  you  have  reference  to  sinking  the 
well.  Q.  Is  that  as  far  as  you  can  an- 
swer this  question?  A.  It  is,  until  I  know 
further  about  how  the  well  is  to  be  sunk. 
Q.  Don't  you  know  how  that  well  was  be- 
ing sunk?  A.  It  was  sunk  by  means  of  a 
steam  drill,  and  also  by  means  of  pick  and 
shovel.  Q.  Then  you  do  know  how  this 
well  was  being  sunk,  do  you?  A.  I  do.  Q. 
I  will  ask  you  again  if  this  pumping  was 
not  necessary  in  the  operation  of  sinking 
this  well,  as  it  was  being  sunk?  A.  As  they 
were  working  at  it,  I  should  say  it  was." 
This  evidence  seems  to  be  conclusive.  We 
cannot  say  that  the  pumping  and  wasting 
of  the  water  from  defendants'  well  was  such 
an  unreasonable  use  of  the  water  as  to  vio- 
late  the  rule  of  reasonable  and  beneficial 
use  by  defendanta  We  hold,  therefore,  that 
plaintiffs  were  not  entitled  to  a  perpetua- 
tion of  the  injunction  against  such  tempo- 
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rary  use  of  the  water  from  defendants'  well 
as  is  disclosed  by  the  evidence. 

Plaintiffs  claim  that  under  the  allegations 
of  the  bill  they  were  entitled  to  have  the 
Injunction  perpetuated  because  defendants 
had  cast  the  water  upon  the  earth,  and  the 
same  had  flowed  upon  and  over  plaintiffs' 
land,  by  reason  whereof  the  damage  to  plain- 
tiffs was  irreparable.  There  is  no  allegation 
that  defendants  were  insolvent,  and  no  facts 
constituting  irreparable  injury  are  alleged  in 
the  bill  or  shown  by  the  evidence,  In  relation 
to  the  water  which  flowed  upon  plaintiffs' 
land,  and  plaintiffs  were  not  entitled  to  a  per- 
petuation of  the  injunction,  on  the  ground  that 
such  trespass  or  injury  was  irr^arable.  See 
Farland  v.  Wood,  35  W.  Va.  458,  14  S.  B.  140 ; 
Becker  V.  McGraw, 48  W.  Va.  639, 37  S.  EX  682; 
Merriner  v.  Merriner,  64  W.  Va.  169,  46  S.  B. 
11&  It  is  claimed  that  the  motion  to  dis- 
solve the  injunction  should  not  have  been 
considered  at  a  time  when  a  rule  was  pend- 
ing and  undetermined  against  defendants  for 
violating  the  injunction.  On  the  13th  day  of 
January,  1906,  an  order  was  entered  by  con- 
sent of  both  parties,  continuing  the  considera- 
tion of  the  rule.  This  cause  was  submitted 
for  flnal  hearing,  among  other  things,  upon 
motion  of  plaintiffs  to  perpetuate  the  Injunc- 
tion, without  having  the  question  of  the  rule 
determined.  No  objection  to  the  flnal  hear- 
ing was  made  in  the  court  below  because  of 
the  pendency  of  the  rule,  and  we  think,  un- 
der these  circumstances,  that  the  decree  can- 
not be  reversed  because  of  the  pendency  of 
the  rule,  at  the  instance  of  the  plaintiffa 
Endlcott  V.  Mathls,  9  N.  J.  Eq.  110 ;  Crabtree 
V.  Baker,  51  Am.  Rep.  424;  Hebb  v.  County 
Ctourt  48  W.  Va.  279,  37  S.  B.  676.  It  ap- 
pears to  us  from  the  whole  case  that  the 
lower  court  did  not  err  in  dissolving  the  In- 
junction and  dismissing  the  bill,  but  in  our 
Judgment  the  decree  in  this  cause  should  be 
without  prejudice,  as  hereinafter  indicated. 

For  the  reasons  stated  it  is  ordered  that 
the  decree  of  the  circuit  court  entered  in  this 
cause  on  the  29th  day  of  March,  1905,  be 
modified  so  as  to  overrule  the  demurrer  to 
the  plaintiffs'  bill,  and,  as  modified,  that  the 
same  be  afllrmed  without  prejudice  to  the 
right  of  the  plaintiffs  to  proceed  by  a  bill 
for  an  injunction,  or  otherwise,  against  the 
defendants  for  any  future  unlawful  extrac- 
tion, use,  or  waste  of  said  underground  water 
which  may  be  found  or  obtained  upon  their 
lands,  resulting  in  injury  to  the  property  or 
rights  of  the  plaintiffs. ' 

(58  W.  Va.  671)  -=— • 

BARBOUR,  STBDMAN  &  HBROD  T. 
TOMPKINS  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  1^  1906.) 

1u  Equtty-^ecreb— Conclusiveness. 

A  decree  that  is  appealable  under  clause  7 
of  section  1  of  chapter  135  of  the  Code  of  1899 
as  one  adjudicating  the  principles  of  a  cause,  or 
that  is  final  in  sucn  sense  as  to  make  it  review- 
able by  bill  of  review,  Is  conclusive  of  every 
matter  decided  by  It,  and  of  every  matter  which, 
by  the  rules  of  equity  practice,  the  parties  were 


bound  to  set  up  In  reference  to  It,  before  sub- 
mitting It  for  adiudication,  and  cannot  be  al- 
tered or  disturbed,  except  by  appeal  or  bill  of 
review  within  the  respective  periods  allowed 
therefor  by  the  statutes. 
2.  Same— Altcraiion  afteb  Tbric. 

After  the  expiration  of  the  term  at  which 
such  a  decree  was  made  and  entered  It  cannot  be 
materialW  altered,  by  the  court  which  pro- 
nounced it,  as  to  anything  so  decided  or  deemed 
in  law  to  be  thereby  concluded,  except  upon  some 
proceeding  instituted  in  said  court  for  setting 
aside  and  annulling  the  same  or  correcting  error 
therein. 

[Bd.  Note. — For  cases  in  point,  see  voL  19, 
Cent  Dig.  Bquity,  IS  1025,  1038.] 

8.  Sams— Rbopbnino. 

After  the  expiration  of  the  term  at  which 
such  a  decree  has  been  pronounced,  the  same 
cannot  be  reopened  for  the  reception  of  plead- 
ings setting  up  defenses  as  to  anv  matter  so 
decided  or  concluded.  A  defendant  has  no  right 
of  election  to  interpose  his  matters  of  defense 
singlv  and  take  separate  successive  trials  and 
adjudications  thereon.  By  allowing  a  cause  to 
be  decided  without  havine  set  up  a  defense,  or 
any  one  or  more  of  his  defenses,  he  is  deemed 
to  have  waived  all  matters  so  withheld. 

4.  Appeal  —  Reversal  —  Remand  with  Di- 
BECTioNS— Conclusiveness. 

When  this  court  reverses  a  decree  as  to  a 
matter  final l^r  determined  thereby,  and  remands 
the  cause,  with  direction  to  enter  a  particular 
decree  as  upon  the  merits  of  the  subject-matter 
thereof,  the  mandate  of  this  court  is  final  and 
conclusive  upon  all  parties  as  to  all  matters  and 
things  BO  directed,  and  no  new  defenses,  existing 
and  known  at  the  date  of  the  decree  so  reversed, 
can  be  entertained  or  heard  in  opposition 
thereto. 

5.  Equity— Decbbb— Conclusiveness. 

A  decree  made  In  a  suit  brought  to  enforce 
the  liens  of  judgments  and  a  deed  of  trust,  fix- 
ing the  amounts  and  priorities  of  the  liens,  de- 
creeing payment  thereof,  and  directing  a  sale  ot 
the  debtor's  land  on  default  of  payment,  is  final 
and  conclusive  as  to  the  amounts  of  the -debts 
after  the  expiration  of  the  term  at  which  it  is 
pronounced,  and  an  answer  praying  the  elimi- 
nation of  usury  from  one  of  the  debts  so  ad- 
judicated cannot  be  received  thereafter. 
0.  Deed— Descbiption— Uncebtaintt. 

When  the  other  terms  of  the  description  in 
a  deed  are  equivocal  and  uncertain  as  to  the 
identity  of  the  land,  and  the  description  by 
quantity,  location,  and  ownership,  viewed  in  the 
lifi^ht  of  admissible  extraneous  evidence,  makes 
dear  the  intent  of  the  grantor  to  convey  only 
the  land  so  described  by  quantity,  location,  and 
ownership,  the  deed  is  not  void  for  uncertainty, 
and  will  be  given  effect  according  to  the  mani- 
fest intent  as  gathered  from  the  whole  instru- 
ment 
7.  Judicial   Sales— Stat— When    Gbanted. 

If,  after  a  decree  of  sale  of  real  estate  to 
satisfy  liens  thereon,  a  lease  of  part  of  the 
same  for  mining  purposes  be  executed  by  con- 
sent of  all  interested  parties,  but  under  an  agree- 
ment that  the  execution  of  such  lease  shall  not 
prejudice  the  right  of  any  creditor  to  ask  for  sale 
of  the  land  subject  to  the  lease,  and  by  reason 
of  development  of  the  land  under  the  lease  its 
market  and  rental  values  are  lar^Iy  increased, 
sale  thereof  will  not  be  delayed  for  an  inquiry 
as  to  whether  its  rents  and  profits  will  be  suffi- 
cient to  discharge  the  liens  thereon  within 
five  years. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Kanavrha 
County. 

Bill  by  Barbour,  Stedman  &  Herod  against 
William  H.  Tompiiius  and  others.    Decree  for 
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plalntiirs,  and  William  H.  Tompkins  and  H. 
P.  Tompkins  appeal.    Affirmed. 

Price,  Smith  &  Spilman,  for  appellants. 
Mollohan,  McClintic  &  Mathews,  for  appel- 
lees. 

POFFENBABGBR,  J.  By  reference  to  SI 
W.  Va.  410,  7  S.  E.  1,  it  will  be  seen  that  the 
cause  of  Barbour,  Stedman  &  Herod  v.  Wm. 
H.  Tompkins  and  others  was  In  this  court 
in  the  year  1888  on  an  appeal  from  a  decree 
rendered  in  said  cause  on  the  16th  day  of 
July,  1886,  which  said  decree  was  reversed  on 
account  of  errors  specified  in  the  opinion,  and 
remanded  to  the  circuit  court  of  Kanawha 
county.  Afterwards,  on  the  11th  day  of  Jan- 
nary,  1889,  pursuant  to  the  mandate  of  this 
court,  a  new  decree  was  made.  For  the 
correction  of  manifest  errors  of  that  decree, 
another  was  entered  on  the  16th  day  of 
April,  1891.  Afterwards  two  sales  of  the 
real  estate  of  Wm.  H.  Tompkins  were  made 
under  the  decree  as  corrected-  One  of  these, 
made  April  12,  1804,  for  the  sum  of  $20,000, 
was  subsequently  set  aside  on  account  of 
inadequacy  of  price.  The  other,  made  on 
the  30th  day  of  October,  1895,  for  the  sum  of 
$17,000,  was  also  set  aside  on  the  same 
ground.  On  the  16th  day  of  June,  1899,  under 
an  order  of  the  court,  400  acres  of  the  land, 
situate  on  Kelly's  creek,  was  leased  to  J. 
D.  Harris,  acting  for  the  Cedar  Grove  Ck>l- 
llery  Company,  for  oal  mining  purposes,  at 
ft  minimum  royalty  or  rent  of  $2,500  per  year 
after  the  first  two  years.  On  April  30,  1902, 
Wm.  H.  Tompkins  tendered,  and  was  permit- 
ted to  file,  an  answer  in  the  nature  of  a 
cross-bill,  praying,  among  other  things,  relief 
as  to  usurious  interest  provided  for  in  the 
debt  due  from  him  to  A.  F.  Mathews.  Upon 
this  answer  process  was  awarded  and  ex- 
ecuted. lAter  H.  P.  Tompkins,  J.  G.  W. 
Tompkins,  and  Ellen  C.  Tompkins  also  filed 
answers,  praying  affirmative  relief.  On  the 
19th  day  of  November,  1902,  A.  F.  Mathews, 
having  excepted  to  the  answer  of  Wm.  H. 
Tompkins  and  given  notice  of  a  motion  to 
strike  out  the  same,  moved  the  court  to  strike 
from  the  record  said  answer  and  also  the 
papers  filed  as  answers  of  H.  P.  Tompkins, 
J.  G.  W.  Tompkins,  and  Ellen  C.  Tompkins. 
Upon  these  motions  the  court  adjudged  that 
said  papers  should  not  be  treated  or  regard- 
ed as  answers;  but,  as  they  brought  to  the 
attention  of  the  court  matter  calling  for  Judi- 
cial action  in  the  cause,  they  should  be  per- 
mitted to  remain  in  the  record  as  affidavits. 
By  these  affidavits  it  was  shown  to  the  court 
that  there  was  confusion  and  uncertainty  as 
to  what  lands  were  subject  to  the  lien  for 
the  debt  due  said  A«  F.  Mathews;  and  to 
ascertain  and  determine  this  question  the 
cause  was  referred  to  Joseph  Kuffner  as 
special  cbmmissioner.  On  the  20th  day  of 
September,  1904,  said  special  commissioner 
having  returned  his  report,  a  decree  was  pro- 
nounced declaring  the  lien  for  said  debt  to 


be  limited  to  a  certain  portion  of  the  land 
of  said  Tompkins,  appointing  George  E.  Price 
a  special  commissioner  to  act  in  lieu  of  S. 
L.  Flouruoy,  then  deceased,  with  others  who 
had  been  previously  appointed,  as  special  com- 
missioner to  make  sale  of  the  real  estate, 
and  directing  such  sale  to  be  made  unless 
the  defendant  Wm.  H.  Tompkins,  or  some 
one  for  him,  should  pay  off  and  discharge  the 
liens  on  the  lands,  with  interest  and  eost  of 
the  suit,  within  a  certain  time  named.  From 
this  decree  the  defendants  Wm.  H.  Tompkins 
and  H.  P.  Tompkins  have  appealed,  assigning; 
as  grounds  of  error,  the  refusal  of  the  court 
to  allow  th6  Mathews  debt  to  be  purged 
of  its  usury,  and  to  refer  the  cause  to  a  com- 
missioner to  ascertain  whether  the  rents  and 
royalties  in  the  hands  of  the  court,  together 
with  the  rents,  issues,  and  profits  of  the 
lands,  will  discharge  the  liens  thereon  within 
five  years.  They  also  complain  of  a  clause 
in  the  decree  authoriadng  tlie  commiaslonov 
to  make  a  private  sale  of  the  land.  Mathews 
has  cross-assigned  error  because  the  court  lias 
held  that  his  deed  of  trust  does  not  Include 
a  certain  tract  of  land  upon  which  he  claims 
a  lien  by  virtue. of  it 

From  the  opinion  delivered  on  the  form^ 
appeal,  as  well  as  from  the  record,  it  appears 
that  the  debtor,  Wm.  H.  Tompkins,  did  not 
prior  to  the  rendition  of  the  decree  of  July 
16,  1886,  object  to  the  allowance  of  the 
usurious  Interest  provided  for  by  his  contract 
in  such  manner  as  to  enable  the  court  to 
expunge  it  No  relief  in  that  respect  was 
subsequently  asked  by  him  until  after  the 
decrees  of  January  11,  1889,  and  April  16, 
1891.  His  first  attempt  to  object  by  way  of 
answer  or  any  pleading  was  made  on  April 
SO,  1902,  long  after  these  decrees  had  been 
entered.  The  question  thus  presented  is 
whether  usury  Is  such  a  matter  of  defense 
as  the  defendant  was  bound  to  plead  before 
final  decree,  and  whether  these  decrees  are 
final  so  as  to  bar  all  matters  of  defense  that 
were  nqt  set  up  before  they  were  pronounced. 
For  the  appellants  it  is  said  the  right  to 
have  usury  expunged  is  a  defense  exceptional 
in  its  nature,  and  will  be  indulged  by  a  court 
of  equity  under  circumstances  which  would 
preclude  the  entertainm^it  of  other  defenses, 
and  also  that  these  decrees  are  interlocutory 
and  not  final  in  the  true  sense  of  the  terms. 

Failure  to  sustain  the  first  proposition 
would  necessarily  class  this  defense  with  all 
others.  If,  to  be  available  in  a  court  of 
equity,  it  must  be  pleaded  as  promptly  as 
any  other  defense,  and  may  be  lost  by  fail- 
ure to  so  claim  the  benefit  thereof,  the  posi- 
tion of  the  appellants  cannot  be  sustained 
unless  the  decrees  are  wanting  In  finality. 
There  are  some  cases  which  are  said  to  show 
that  courts  have  been  indulgent  as  to  this 
defense.  In  Ellzey  v.  Lane*s  Ex's,  4  Munf. 
66,  it  was  allowed  after  a  decree  by  default 
foreclosing  a  mortgage,  and  aftor  the  Su- 
preme Court  had  reversed  a  decree  allowing 
a  bill  of  review  to  be  filed.    The  previous 
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history  of  the  case  will  be  found  in  2  Hen. 
&  M.  589,  and  4  Hen.  &  M.  504.  Judge  Tuck- 
er said  In  2  Hen.  &  M.  p.  592,  that  the  bill 
had  been  taken  for  confessed  and  a  decree 
of  foreclosure  made,  but  not  executed  by 
sale.  In  4  Hen.  &  M.  the  report  of  the  de- 
dslon  of  the  superior  court  of  chancery  shows 
that,  after  the  case  went  bade,  a  scire  facias 
was  sued  out  to  reyive  the  suit,  the  plain- 
tiff haying  died,  and  that  the  defendants 
set  up  usury  in  the  contract  as  a  defense  on 
the  scire  facias,  and  the  chancellor  required 
as  a  condition  to  the  granting  of  relief  pay- 
ment by  tlie  defendants  of  the  cost  on  the  bill 
of  reyiew,  in  addition  to  the  payment  of  the 
debt  with  legal  interest  thereon.  The  dis- 
position of  the  appeal  from  this  decree  Is 
reported  in  4  Munf.  p.  66,  and  shows  that 
the  court  held  it  erroneous  to  impose,  as  a 
condition  of  relief,  the  payment  of  the  costs 
on  the  bill  of  reyiew,  and  remanded  the  cause 
with  directions  to  receiye  the  plea.  Fulton 
Bank  y.  Beach,  1  Paige  (N.  Y.)  429,  imports 
that  after  a  decree  by  default  a  case  may 
be  reopened  for  the  purpose  of  allowing  the 
defense  of  usury  to  be  made.  Insurance  Co. 
T.  Sackett,  11  Paige  (N.  Y.)  660,  expressly 
so  decides,  but  says  it  will  not  be  done  ex- 
cept upon  the  condition  that  the  defendant 
waiyes  forfeiture  of  the  debt,  and  only  in- 
sists upon  the  defense  of  usury  to  the  extent 
of  usurious  premium  paid,  or  agreed  to  be 
paid.  But,  in  all  these  cases,  It  Is  expressly 
asserted  that  the  applications  for  relief  as 
to  usury  came  before  final  decree.  In  2  Hen. 
&  M.  the  court  expressly  decided  that  the 
decree  was  not  final,  and  for  this  Judge 
Tucker  cited  Fairfax  y.  Muse's  Ex's,  2  Hen. 
&  M.  557,  and  Bowyer  y.  Lewis,  1  Hen.  & 
M.  553.  His  yiews  are  best  set  forth  in  his 
own  language :  "Considering  the  bill,  in  the 
present  case,  as  a  bill  of  reyiew,  properly  so 
called,  I  am  of  opinion  it  was  prematurely 
granted.  •  A  supplemental  bill,  in  nature  of  a 
bill  of  reyiew.  Is  to  be  allowed  only  where 
new  matter  has  been  discovered  since  the  de- 
cree. That  is  not  the  case  here.  The  decree, 
not  being  final,  might  have  been  altered  upon 
a  rehearing,  without  the  assistance  of  a  bill 
of  review,  if  there  were  sufllcient  matter  to 
reverse  it  appearing  upon  the  former  proceed- 
ings." All  the  judges  were  of  the  same  opin- 
ion. In  Ellzey  v.  Lane's  Ex's,  4  Munf.  66, 
on  the  second  appeal  in  the  case.  Judge  Roane 
said :  "Although  the  statement  made  in  the 
bill  may  possibly  be  explained  so  as  to  show 
the  transaction  not  to  have  been  usurious, 
yet,  there  being  strong  reasons  from  the 
statement  to  believe  that  the  matter  of  the 
plea  in  the  proceedings  mentioned  may  be 
true,  which  defense,  where  it  is  probably  cor- 
rect, ought  at  all  times  to  be  received  in  a 
court  of  equity  (so  long  as  the  case  is  within 
the  power  of  that  court)  without  annexing 
any  unreasonable  condition  thereto  (such  as 
that  Imposed  on  the  offering  the  plea  in  this 
cause),  the  said  decree,  as  also  that  of  the 
20th  day  of  February,  1810,  are  erroneous." 


Just  what  he  meant  by  saying  "so  long  as  the 
case  is  within  the  power  of  that  court"  would 
not  be  entirely  clear  without  the  aid  of  what 
the  court  had  formerly  held.  It  had  former- 
ly been  decided  that  the  decree  was  not  final. 
He  therefore  clearly  regarded  it  as  an  in- 
terlocutory decree,  not  precluding  any  proper 
defense  whi<^  might  be  made  before  final  de- 
cree. In  Insurance  Co.  y.  Sackett  there  liad 
been  no  decree,  but  only  an  order  closing  the 
proofii  in  the  case.  The  status  of  Fulton 
Bank  y.  Beach,  at  the  time  the  application 
for  leave  to  examine  the  witness  to  prove 
usury  was  made,  was  exactly  the  same.  And 
in  the  reasoning  of  the  court  upon  this  ap- 
plication It  was  said:  "The  power  of  the 
court  to  allow  amendments.  In  furtherance  of 
Justice,  at  any  time  before  a  final  decree,  is 
unquestionable.  They  are  always  in  the  dis- 
cretion of  the  court ;  but  the  exercise  of  that 
discretion  must  be  governed  by  those  general 
principles  of  equity  by  which  the  proceedings 
in  this  court  are  regulated."  These  cases  are 
no  authority  for  the  position  that  this  de- 
fense can  be  made  after  final  decree.  On  the 
contrary,  they  are  precedents  holding  it 
proper  to  allow  this  defense  to  be  interposed 
after  a  decree  by  default,  but  before  final  de- 
cree, and  tibere  is  nothing  In  them  to  Justify 
the  assertion  that  the  defense  of  usury  is, 
in  a  court  of  equity,  different  from  any  oth- 
er defense  in  respect  to  the  time  of  its  in- 
terposition. 

As  the  law  was  deemed  to  be  when  Lane 
y.  Ellzey  was  decided,  these  decrees  would 
not  have  been  considered  final.  But  some 
years  after  the  decision  of  that  case  a  radical 
change  occurred  in  the  views  of  the  Virginia 
court  respecting  the  finality  of  decrees.  In 
Thornton  v.  Fitzhugh,  4  Leigh,  209,  Judge 
Tucker's  views  on  that  subject,  which  had 
previously  been  adhered  to  by  the  court,  were 
departed  from.  Judges  Carr  and  Brooke 
adopted  a  different  view  and  decided  the 
case  accordingly,  and  Judge  Tucker  dissented. 
The  decree  appealed  from  was  upon  a  bill 
by  the  daughter  of  a  testator  against  a  pur- 
chaser of  his  real  estate  and  two  sons  of  a 
deceased  surety  of  the  executor  In  his  ex- 
ecutorial bond,  and  the  chancellor  decreed 
that  the  sons  should  each  pay  to  the  plaintiff 
one-half  of  the  annuities  In  arrear  and  the 
costs  of  the  suit,  reserving  liberty  to  the 
plaintiff,  if  the  decree  should  prove  unavail- 
ing against  either,  to  resort  to  the  court  for 
a  further  decree  against  the  other,  and  or- 
dering the  cause  to  be  retained  in  court  for 
the  purpose  of  taking  further  action  as  to 
the  annuities  to  accrue  In  the  future.  The 
executor  had  sold  the  real  estate,  wasted  the 
personal  property,  and  died  Insolvent  The 
court  held  this  decree  to  be  final,  notwith- 
standing the  reservation  in  it  Judge  Carr 
said:  "It  is  well  known  that  until  1798 
there  was  no  appeal  from  interlocutory  de- 
crees. The  prior  statutes  gave  them  from 
final  decrees  only.  These  laws  did  not  de- 
fine what  should  be  taken  as  final  decrees. 
The  phrase  was  perfectly  familiar  to  every 
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student  of  the  English  law,  and  In  the  sense 
there  settled  it  was  no  doubt  used  by  our 
Legislature.  We  may  then  look  to  the  English 
cases  to  ascertain  that  sense.  In  England 
no  appeal  could  be  taken  except  from  final 
decrees.  Yet  do  the  books  teem  with  cases 
where  the  chancellor  having  at  the  hearing 
decreed  upon  the  matters  in  controversy,  an 
appeal  Is  Immediately  taken  to  the  House 
of  Lords,  though  various  details  are  directed 
in  execution  of  the  decree,  the  cause  retained, 
and  leave  given  to  the  parties  to  apply  to 
the  court"  Judge  Brooke  said:  "It  is  the 
settled  principle  of  this  court  that,  if  the 
whole  matter  put  in  controversy  by  the  plead- 
ings is  decided,  the  decree  is  final,  and  not 
interlocutory,  although  there  are  reservations 
embracing  matters  in  execution  of  the  decree, 
and  although  there  may  be  a  controversy 
growing  out  of  the  execution  of  It,  as  in  the 
case  of  Harvey  v.  Branson,  1  Leigh,  108.  Nor 
is  it  of  any  consequence  whether  the  whole  mat- 
ter in  controversy  Is  decided  by  the  decree, 
negatively  or  affirmatively.  Whether  the  er- 
rors, if  any,  are  errors  of  omission  or  com- 
mission, they  do  not  affect  the  character  of 
the  decree."  In  Ruff  v.  Stark's  Adm'x,  8 
Grat.  134.  the  court  held  as  follows:  "A 
decree  which  settles  all  matters  in  dispute 
in  the  cause,  but  omits  to  decree  upon  a  claim 
set  up  in  the  bill,  but  which  after  circum- 
stances had  rendered  unimportant,  and  the 
plaintiff  did  not  Insist  upon.  Is  a  final  de- 
cree." In  Fleming  v.  Boiling,  8  Grat.  292, 
the  court  held  as  follows:  "A  decree  which 
passes  upon  the  whole  subject  in  issue  so  as 
to  be  final  in  its  nature  is  not  converted  into 
an  Interlocutory  decree  by  the  addition  there- 
to of  an  order  suspending  the  decree  as  to 
the  amount  of  an  item  of  the  account  in- 
volved in  the  cause,  until  the  decision  of 
another  suit  brought  by  another  party 
against  both  the  plaintiffs  and  defendants 
in  the  first  suit  in  which  the  amount  of  the 
item  Is  claimed  by  the  plaintiff."  In  Core  v. 
Strickler,  24  W.  Va.  689,  this  court  inter- 
preted the  decisions  above  referred  to  and 
others,  and  came  to  the  conclusion  that  "a 
bill  of  review  will  lie  to  a  decree  in  a  cred- 
itor's suit  which  ascertains  the  amounts  and 
priorities  of  all  the  debts  sought  to  be  es- 
tablished in  the  canae  m  liens  on  real  estate, 
and  which  orders  said  debts  to  be  paid  and 
the  sale  of  the  real  estate  on  which  said 
debts  are  adjudged  to  be  liens."  There  were 
two  decrees  in  that  case:  one  rendered  in 
April,  1877,  and  another  in  May,  1880.  One 
question  was  whether  the  decree  of  April, 
1877,  was  final  in  the  sense  that  a  bill  of  re- 
view would  lie  to  it.  The  decree  fixed  the 
amounts  and  priorities  of  the  debts  to  be 
paid,  adjudicated  the  payment  of  said  debts 
and  the  cost  of  the  suit,  and  ordered  the 
real  estate  to  be  sold  for  that  purpose,  and 
the  court  held  that  it  was  final  in  that  sense. 
After  quoting  our  statute  relating  to  appeals^ 
Judge  Snyder  said:  "In  such  cases  it  would, 
therefore,  seem  that  a  bill  of  review  would 
lie  as  well  as  an  appeal ;  but  It  Is  unneces- 
sary to  decide  that  question  in  this  cause 


further  than  the  particular  decree  under 
consideration  requires  such  decision,  and  to 
that  extent  only  Is  it  now  intended  to  Inti- 
mate an  opinion ;  for  certainly  there  are  de- 
crees from  which  an  appeal  would  lie  under 
the  statute  to  which  a  bill  of  review  would 
not  lie."  The  court  in  that  case  seems  to 
have  fully  approved  and  adopted  the  defini- 
tion and  rule  given  in  Story's  Eq.  PI.  i  480a, 
which  reads  as  follows:  "A  bill  of  review 
also  lies  only  after  a  final  decree;  for  the 
court  may,  if  the  decree  be  only  interlocuto- 
ry, afterwards  and  before  a  final  decree,  vary 
or  rescind  it.  But  a  decree  is  final  in  the 
sense  of  the  rule,  which  finally  adjudicates 
upon  all  the  merits  of  the  controversy,  and 
leaves  nothing  further  to  be  done  but  the 
execution  of  it  Thus,  for  example,  a  decree 
for  foreclosure  and  sale  upon  a  bill  brought 
by  a  mortgagee  for  a  foreclosure  and  sale 
(according  to  the  practice  in  many  states  in 
America),  is  final  and  the  sale  is  but  in  the 
nature  of  an  execution." 

It  seems  to  be  the  view  of  counsel  for  the 
appellant  that  a  decree  is  not  final  as  long 
as  anything  remains  to  be  done  by  way  of 
its  execution,  nor  until  the  whole  case  is 
closed  in  every  way  and  the  cause  dismissed 
from  the  docket  That  was  the  view  en- 
tertained by  Judge  Tucker,  but  which  has 
been  long  since  discarded.  The  uniform 
holdings  of  this  court  have  been  that  a  mat- 
ter in  any  cause  that  Is  so  far  settled  and 
determined  by  a  decree  as  to  make  it  appeal- 
able cannot  be  reviewed  or  altered  by  the 
lower  court  after  the  expiration  of  the  term 
at  which  it  was  pronounced,  except  by  a  bill 
of  review,  for  error  apparent  upon  the  face 
of  the  record,  or  for  newly  discovered  evi- 
dence or  matter  set  up  In  the  bill  of  review. 
The  statute  provides  that  certain  decrees 
are  appealable,  and  that  appeals  therefrom 
must  be  taken  within  a  certain  time.  This 
has  been  construed  by  the  court  as  forbid- 
ding any  alteration  of  the  decree  by  an  ap- 
peal after  the  expiration  of  the  prescribed 
period.  If  we  had  no  statute  limiting  the 
right  of  review  by  bill  of  review,  er- 
rors in  such  decrees  could  be  correct- 
ed in  the  court  below  by  bill  of  re- 
view at  any  time;  but  a  statute  imposes 
a  limit  The  object  is  merely  to  correct 
errors.  In  Buster  v.  Holland,  27  W.  Va.  510, 
this  court  held  that  an  appealable  decree 
cannot  be  altered,  even  for  error  apparent 
after  the  expiration  of  the  time  allowed  by 
the  statute  for  an  appeal  and  for  the  filing 
of  a  bill  of  review.  Point  1  of  the  syllabus 
reads  as  follows:  "A  decree  ordering  the 
sale  of  a  defendant's  land  is  an  appealable 
decree  under  chapter  135,  i  1,  subd.  7,  of  the 
Ck)de,  and  therefore  no  error  in  such  decree 
can  be  reviewed,  unless  the  petition  for  the 
appeal  was  presented  within  five  years  after 
such  decree  was  rendered  (reduced  now  to 
two  years  by  Acts  of  1882,  p.  506,  c.  157.  i  3). 
Even  though  such  decree  was  not  a  final  de- 
cree, and  a  final  decree  was  subsequently 
rendered,  and  an  appeal  was  properly  obtain- 
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ed  from  It,  if  the  error  in  this  final  decree 
arose  solely  from  errors  In  such,  decree  of 
sale  followed  in  the  final  decree."  Core  t, 
Strlckler  is  to  the  same  effect  Upon  ascer- 
taining that  the  decree  of  April,  1887,  in 
that  case  was  an  appealable  decree,  and  such 
a  decree  as  was  cognizable  upon  'a  bill  of 
review,  the  court  determined  that  it  was 
unalterable  on  appeal,  because  the  time  for 
an  appeal  had  passed  and  also  the  time  with* 
in  which  a  bill  of  review  might  have  been 
filed.  Numerous  other  cases  decided  by  this 
f  court  declare  the  same  principles.  There 
is  no  exception  to  this  rule.  Trail  v.  Trail 
(W.  Va.)  49  8.  E.  431.  Any  decree  which 
settles  the  principles  of  a  cause  is  now  ap- 
pealable. But  it  must  settle  all  the  prin- 
ciples of  the  cause,  leaving  nothing  to  be 
done,  except  subsidiary  and  sequential  mat- 
ters necessary. to  the  full  execution  of  what  ! 
is  thereby  decreed.  Wood  v.  Harmison,  41  ' 
W.  Va.  376,  23  8.  B.  560;  Hill  v.  Oronin,  56 
W.  Va.  174,  49  S.  B.  132;  Shirey  v.  Musgrave, 
29  W.  Va.  131, 11  S.  E.  914;  Hill  v.  Als,  27  W. 
Va.  215;  Hogg's  Eq.  Proced.  648.  That  por- 
tion of  the  seventh  clause  of  section  1  of 
chapter  135  of  the  Code  which  allows  an 
appeal  from  a  decree  adjudicating  the  prin- 
ciples of  a  cause  seems  to  be  little  more 
than  a  declaration  of  what  the  courts  had 
previously  held.  The  purpose  of  this  rule 
is  to  prevent  frequent  and  successive  appeals 
in  the  same  case,  to  the  end  that  delay  and 
confusion  may  be  avoided. 

Under  these  decisions  any  appealable  de- 
cree, whether  final  in  all  respects  or  not, 
is  not  subject  to  change  after  the  expiration 
of  the  term  at  which  it  is  entered,  except 
by  appeal  or  bill  of  review.  As  to  all  mat- 
ters which  have  been  carried  into  it  by  the 
pleadings  in  the  cause,  it  is  as  irrevocable 
and  inviolable,  except  in  the  manner  afore- 
said, as  if  it  were  the  last  decree  made  in 
the  cause,  and  retiring  it  from  the  docliet 
Trail  V.  Trail  (W.  Va.)  49  S.  B.  431;  Lehman 
V.  Hinton,  44  W.  Va.  1,  29  S.  B.  984.  To  be 
appealable,  it  must  settle  all  the  principles 
of  the  cause,  all  the  main  controversies  there- 
in as  above  shown.  Does  this  mean  only 
such  matters  as  are  shown  by  the  plead- 
ings, or  every  matter  of  defense  which 
the  nature  of  the  demand  asserted  called 
upon  the  defendant  to  interpose?  Has  he 
a  right  of  election  as  to  the  time  at 
which  his  defenses  are  to  be  put  in,  or 
must  he  bring  them  forward  when  the 
cause  is  in  such  condition  as  to  enable  the 
plaintiff  to  call  for  a  decree  adjudicating 
the  principles  of  the  cause?  If  defenses  may 
be  withheld  until  after  that  time  and  then 
put  in,  and  new  issues  made,  the  decree 
would  not  settle  all  the  principles.  It  would 
always  be  in  the  power  of  the  parties  to 
reopen  the  decree  by  bringing  forward  new 
matter  by  additional  pleadings.  We  have 
decisions  wnich  say  this  cannot  be  done. 
Altera  case  has  been  made  up  and  submitted, 
and  a  decree  rendered  in  it»  new  pleadings 


cannot  be  filed.  Building  Association  v. 
Westfall  (W.  Va.)  47  S.  B.  74;  Butler  v. 
Thompson,  52  W.  Va.  311,  43  S.  B.  174.  A 
decree  rendered  upon  a  bill  taken  for  con- 
fessed is  not  open  to  any  defense.  Camden 
V.  Ferrell,  5Q  W.  Va.  119,  40  S.  E.  368.  If 
such  right  of  election  existed,  some  cases 
would  be  drawn  out  to  almost  interminable 
length.  Defenses  to  a  single  demand  are  of- 
ten numerous,  and,  if  they  could  be  put  in 
singly  and  successive  adjudications  taken 
upon  them,  great  delay,  confusion,  and  cost 
would  result  It  would  be  impossible  to 
obtain  a  settlement  of  the  principles  of  a 
cause  by  a  single  decree.  There  would  be 
trial  after  trial  and  appeal  after  appeal  as 
long  as  the  list  of  defenses  would  hold  out 
No  such  practice  has  ever  been  tolerated  by 
this  or  any  other  court  These  decrees  as- 
certained the  amount  of  the  Mathews  debt 
For  that  purpose  there  had  been  a  reference. 
Upon  that  question  there  had  been  a  special 
hearing  before  decree.  It  was  one  of  the 
questions  expressly  decided,  and  the  part  of 
the  decree  which  fixed  the  amount  was  the 
subject  of  the  former  appeal  in  ttiis  cause. 
To  say  it  can  be  reopened  and  relitigated 
would  be  to  Ignore  and  set  at  defiance 
numerous  decisions  of  this  court  If  not 
final  as  to  that  matter,  the  decree  was  not 
appealable.  This  court  entertained  an  ap- 
peal from  it,  thereby  deciding  it  to  be  final. 
Being  final,  it  could  not  be  reopened  for  new 
defenses. 

The  peculiarity  and  anomalous  character 
of  the  rights  of  a  debtor,  respecting  usury 
in  a  debt  which  he  owes  or  usury  which 
he  has  paid,  are  relied  upon  as  important 
in  determining  the  time  at  which  it  must  be 
pleaded,  and  as  warranting  the  reception  of 
that  defense  after  final  decree,  or  until  the 
cause  is  finally  out  of  court  in  every  way. 
Usury  which  has  been  paid  may  be  recovered. 
A  judgment  for  an  usurious  debt  may  be 
purged  of  the  usurious  interest  in  it  upon 
a  proper  application  to  a  court  of  equity 
for  that  purpose.  In  Snyder  v.  Construction 
Co.,  52  W.  Va.  655,  44  8.  E.  250,  a  doubt 
was  expressed  as  to  whether  a  judgment 
in  an  action  at  law  could  be  purged  of 
interest  in  the  usurious  contract,  and  Hope 
V.  Smith,  10  Grat  221,  was  cited  in  that 
connection.  That  case,  however,  does  not 
seem  to  overrule  the  former  cases  so  holding. 
It  only  decides  that,  Ih  ter  judgment  in  an 
action  at  law,  it  is  too  late  to  set  up  usury 
for  the  purpose  of  Invalidating  and  defeating 
the  whole  judgment,  under  a  statute  declar- 
ing the  whole  debt  forfeited  as  a  penalty 
for  having  made  the  usurious  contract.  It 
does  not  touch  the  question  whether,  upon 
a  proper  application,  the  usurious  interest 
Included  in  the  judgment  may  be  eliminated. 
Assuming  that  a  judgment  at  law  does  not 
preclude  such  elimination,  what  effect  has 
that,  or  the  right  to  recover  back  usurious 
interest  which  has  been  paid,  upon  the  ques- 
tion now  presented?    What  is  the  basis  of 
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jurisdiction  in  such  cases?  Merely  the  op- 
pression and  fraud  which  are  presumed  to 
enter  into  every  usurious  transaction.  Har- 
per tr.  Building  Association,  56  W.  Va.  140, 
157,  46  S.  E.  817;  Building  Association  y. 
McKnight,  86  Pa.  472;  Moseley  y.  Brown, 
76  Va.  419,  425.  For  this,  equity  opens  its 
doors  to  the  borrower,  and  to  unearth  and 
overthrow  the  violation  of  law,  and  relieve 
from  duress  and  oppression,  it  has  power 
to  uncover  every  shift,  device,  and  scheme 
adopted  by  the  parties  for  covering  it  up, 
including  judgments  of  the  law  courts,  suf- 
fered or  acquired.  Relief  in  equity  as  to 
the  Interest  In  excess  of  the  legal  rate  is 
an  Independent  right,  not  lost  or  waived 
by  failure  to  plead  it  at  law.  But  when 
the  parties  are  in  the  equity  court,  the 
forum  in  which  such  right  must  be  assorted, 
when  not  interposed  at  law,  the  forum  which 
has  power  to  enforce  discovery,  give  full 
relief  and  adequately  protect  the  borrower, 
is  there  any  excuse  for  longer  withholding 
his  defense?  It  Is  not  perceived  how  these 
exceptions  can  have  any  bearing  upon  this 
question.  The  appellant  has  allowed  a  de- 
cree to  be  entered  in  a  court  of  equity  with- 
out having  set  up  this  defense.  By  the 
pleadings  in  the  cause  and  presentation  of 
the  Mathews  debt,  an  opportunity  was  given 
him  to  make  defense^  He  was  called  upon 
to  produce  and  insist  upon  any  matters  of 
defense  which  he  had.  The  usurious  char- 
acter of  the  contract  was  apparent  on  the 
very  face  of  the  papers.  The  note  provided 
for  the  payment  of  10  per  cent  interest, 
payable  annually.  The  proof  was  already 
in  the  record,  and  it  was  only  necessary 
for  him  to  say  he  desired  the  usury  to 
l>e  cut  out  He  did  not  do  so.  Instead  of 
doing  so,  he  asked  that  the  debt  be  reported 
with  legal  interest  but  the  commissioner 
reported  it  with  the  Interest  stipulated  for 
in  the  contract  together  with  an  alternative 
statement  of  it  with  legal  interest  To  his 
action  no  exception  was  taken.  This  court 
said  he  did  not  rely  upon  usury  as  a  defense, 
because  he  had  neither  pleaded  it  nor  ex- 
cepted to  the  commissioner's  report  which 
audited  the  claim  against  him  at  10  per 
cent  Judge  Johnson,  delivering  the  opinion 
of  the  court  says:  "If  he  had,  in  this  in- 
stance, wished  the  defense  interposed  after 
the  alternative  statement  had  been  made  by 
the  commissioner,  and  the  commissioner  ig- 
nored it  and  reported  the  debt  at  10  per 
cent,  because,  as  he  supposed,  the  defense 
of  usury  was  not  in,  then,  certainly,  he  would 
have  excepted  to  the  report  on  the  ground 
of  usury,  and  because  the  commissioner  did 
not  adopt  the  alternative  statement  He 
clearly  did  not  intend  to  do  this,  as  he  ex- 
cepted to  the  report  on  other  grounds,  and 
not  on  this.  There  is  nothing  here  that  ap- 
proaches an  exception  to  the  commissioner's 
report  on  the  ground  of  usury."  Not  having 
then  elected  not  to  pay  it  nor  since,  until 
after  another  decree  under  the  mandate  of 


this  court  can  he  still  elect  to  do  aoT 
Though  usurious  Interest  which  has  been  paid 
can  be  cut  out  does  this  argue  that  a  final 
decree  made  after  an  opportunity  to  set  up 
the  defense  'In  that  forum  in  which  It  is 
looked  upon  most  favorably  may  be  reopened 
for  its  reception?  True  it  Is  only  a  matter 
of  election,  but  so  is  the  statute  of  limita- 
tion and  the  statute  of  frauds,  where  the 
proof  appears  in  the  record,  as  It  does  in 
many  cases,  but  the  benefit  of  tliese  statutes 
must  be  claimed  in  some  form.  It  is  not 
enough  that  the  court  may  see  that  the 
party  can  make  them  available.  He  must 
move  in  the  matter.  These  defenses  may  be 
less  meritorious  than  that  of  usury.  It  is 
a  hardship  to  apply  the  statute  of  limita- 
tions or  the  statute  of  frauds  against  an 
honest  demand;  but  It  is  not  In  the  eye 
of  a  court  of  equity,  a  hardstiip  to  compel 
the  usurer  to  relinquish  what  the  law  does 
not  allow  tiim.  Yet  must  not  all  meritorious 
defenses  be  asserted  when  the  status  of  the 
case  Is .  such  as  calls  for  an  election  as  to 
whether  the  party  will  or  will  not  clAlm 
the  benefit  thereof?  There  is  no  authority 
for  the  position  that  the  defense  of  usury 
stands,  in  this  respect  different  from  any 
other  defense,  and  the  reason  or  ground  ci 
jurisdiction  to  relieve  from  usury  is,  as  above 
shown,  the  same  as  underlies  its  Jurisdiction 
in  all  cases  of  fraud,  Illegality,  and  duress. 

Having  thus  reached  the  conclusion  that 
usury,  as  a  defense,  is  not  distinguishable 
from  others  in  respect  to  the  time  at  which 
It  must  be  made  in  a  court  of  equity,  it 
follows  that  the  decisions  in  Lehman  v. 
Hinton.  44  W.  Va.  1,  29  S.  E.  984,  and  Sny- 
der V.  Construction  Co.,  52  W.  Va.  655,  44 
S.  E.  250,  holding  it  barred  by  a  decree 
fixing  the  amount  of  the  debt  are  sound 
and  must  be  approved  and  followed  in  this 
case.  The  defense  of  usury,  therefore,  is 
barred  by  the  decree  of  this  court  on  the 
former  appeal,  remanding  the  cause  with 
directions  to  ^iter  a  particular  decree,  as  well 
as  by  the  later  decrees  made  by  the  circuit 
court  pursuant  to  the  mandate  of  this  court 

The  descriptive  clause  of  the  Mathews 
deed  of  trust  which  must  be  oonstroed 
in  determining  whether  a  certain  tract 
of  land  containing  625  acres  Is  included, 
reads  as  follows:  "Also  one  othar  tract 
containing  five  hundred  acres  lying  on  the 
waters  of  Campbell's  creek;  also  one  other 
tract  containing  about  three  hundred  and 
fifty  acres,  lying  near  Eelley's  creek,  and 
adjoining  the  lands  of  H.  P.  Tompkins,  the 
last  two  tracts  being  parts  of  the  John  Steele 
survey  of  twenty-seven  thousand  acres 
(27,000)  and  assigned  to  Wm.  EL  Tompkins 
in  the  partition  deed  of  said  27,000-acre 
survey,  reference  being  had  to  said  parti- 
tion deed  recorded  in  the  clerk's  office  of  the 
county  court  of  Kanawha  county  for  a  more 
particular  description  of  said  tracts,"  When 
a  deed  In  desoriblnff  the  land  convoyed  rt»- 
fers  to  another  deed  or  map  for  further  de- 
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scription,  snch  other  deed  or  map  Is  consid- 
ered as  incorporated  in  the  deed.  Snooks  y. 
Wingfleld,  52  W.  Va.  441,  44  S.  B.  277; 
2  Dev.  Deeds,  §  1020;  Daris  v.  Ralnsford,  17 
Mass.  207;  Carpenter  y.  Millard,  38  Vt  0; 
Bank  y.  Steward,  ^  Va.  447,  25  S.  B.  543. 
The  partition  thus  made  part  of  the  trust 
deed  shows  three  lots  were  assigned  to  Wm. 
H.  Tompkins  out  of  the  John  Steele  suryej', 
one  on  Oampbell's  creek  containing  500  acres, 
called  lot  P,  one  containing  1,675  acres,  caI^ 
ed  lot  E.  but  not  described  as  lying  on 
Kelley's  creek;  and  one  containing  2,280 
acres  called  lot  V,  but  not  described  as 
lying  on  Kelley's  creek,  though  said  creek  is 
mentioned  in  one  of  the  calls  in  connection 
with  a  monument  In  both  lot  E  and  lot  V, 
mention  is  made  of  Witchers*  creek.  Neither 
of  these  lots  is  there  described  as  adjoin- 
ing the  lands  of  H.  P.  Tompkins;  but  they 
adjoin  each  other. 

Extraneous  eyldence  in  the  record  dis- 
closes the  following  facts?  Wm.  H.  Tompkins 
in  1881  applied  to  Mr.  Alexander  F.  Mathews 
for  a  loan,  and  agreed  to  giye  a  deed  of  trust 
on  his  lands.  Here  there  seems  to  be  some 
dispute;  Mr.  Mathews  claiming  that  Tomp- 
kins was  to  giye  a  trust  deed  on  all  of  his 
lands  and  Mr.  Tompkins  denying  this,  say- 
ing that  nothing  was  said  as  to  all  of  his 
lands.  At  any  rate,  Mr.  Tompkins  took  to 
Mr.  Mathews  from  W.  A.  Quarrier  a  state- 
ment which  purported  to  show  the  lands 
owned  by  Mr.  Tompkins  in  Kanawha  county, 
and  among  others  was  a  tract  of  350  acres  on 
Kelley's  creek.  Mr.  Mathews  made  the  loan 
and  Tompkins  executed  the  deed  of  trust 
(Mr.  Quarrier,  at  the  time,  in  the  statement 
he  made,  said  that  Mr.  Tompkins'  title  to 
the  tract  of  land  he  knew  to  be  good.) 
There  had  been  assigned  to  Tompkins  out 
of  the  Steel  survey  prior  to  this  two  tracts  of 
land,  one  of  1,675  acres,  lot  E,  and  one  of  2,- 
280  acres,  lot  V,  that  these  lots  adjoined,  and 
that  Tompkins'  interest  in  the  Steel  survey 
was  put  in  two  lots,  because  the  boundaries 
of  the  Steel  survey  were  in  dispute.  In 
other  words,  there  were  1,675  acres,  the  title 
of  which  was  known  to  be  good,  as  the 
location  of  the  Steel  line  did  not  affect  this, 
and  2,280  acres  was  in  dispute;  it  being  un- 
certain whether  Tompkins  would  get  any 
part  of  this  2,280  acres  or  not  when  the 
Steel  line  was  properly  located.  After  this 
was  80  assigned  to  Tompkins,  and  before 
the  trust  deed  was  made»  Tompkins  sold 
and  conveyed  about  1,500  acres  of  lot  B  to 
Mr.  Bowers;  thus  leaving  Tompkins,  at  the 
time  the  trust  deed  was  made,  the  residue 
of  lot  E,  after  taking  out  what  he  had  sold 
Bowers  and  all  of  lot  V.  After  he  had  sold 
part  of  lot  E  to  Bowers,  and  before  the 
trust  deed  was  made,  to  wit,  in  1877,  Tomp- 
kins had  Sylvester  Chapman,  surveyor,  to 
run  off  and  survey  the  lands  that  he  had 
remaining  in  lot  B,  which  had  not  been  sold 
by  him  to  Bowers,  and  Chapman  found  by 
an  actual  survey  that  bs,  Tompkins,  stUl 


owned  of  lot  E  349  acres.  The  survey  made 
by  Chapman  of  this  349  acres  is  filed  with 
Tompkins'  affidavit  This  349  acres  was  all 
the  land  that  Tompkins  knew  he  owned  ly- 
ing on  Kelley's  creek  In  1881,  the  time  of  the 
execution  of  the  trust  deed.  After  the  exe- 
cution of  the  tnist  deed,  in  the  year  1888 
or  1889,  the  line  of  the  Steel  survey  was 
settled,  and  it  was  then  ascertained  that 
Tompkins  out  of  lot  V  got.  Instead  of  2,280 
acres,  625  acres  of  land,  which  adjoined  the 
349  acres  that  had  been  surveyed  by  Chap- 
man. Both  lot  E  and  lot  V  are  on  or  near 
Kelley's  creek  and  adjoin  the  lands  of  H.  P. 
Tompkins. 

By  the  aid  of  this  evidence  the  circuit 
court  reached  the  conclusion  that  the  clause 
of  the  trust  deed  in  question  covers  only  the 
349-acre  tract,  constituting  the  residue  of 
lot  E,  and  does  not  include  the  625-acre  tract, 
saved  by  Mr.  Tompkins  out  of  lot  Y.  Mr. 
Jos.  B.  Chilton,  acting  as  special  judge, 
passed  upon  the  question,  and  in  so  doing  de- 
livered an  opinion  which  he  reduced  to  writ- 
ing, and  which  reads.  In  part,  as  follows: 
"In  determining  this  question,  the  following 
principles  for  the  construction  of  the  deed 
must  be  recognized  and  applied :  First  'The 
deed  is  to  be  construed  with  reference  to  the 
actual  state  of  the  property  at  the  time  of 
its  execution  and  the  law  assumes  that  the 
parties  refer  to  this  for  a  definition  of  the 
terms  made  use  of  In  their  deed.'  Amer.  Bnc. 
of  Law,  vol.  4,  p.  79;  Richardson  v.  City  of 
Cambridge,  79  Am.  Dec.  767.  Second.  'The 
description  will  be  construed,  if  possible,  so 
that  no  part  of  it  will  be  rejected  or  rendered 
Inoperative.'  Amer.  Enc.  of  Law,  p.  798. 
Third.  'If  there  Is  any  land  wherein  some 
of  the  demonstrations  are  true  and  some 
false,  only  those  lands  shall  pass  wherein 
the  demonstrations  are  true,  or,  in  other 
words,  where  the  grantor  in  a  deed  owns 
lands  which  comply  with  all  the  particulars 
of  the  description,  the  deed  passes  title  to 
those  lands  only,  although  It  may  appear 
that  the  grantor  Intended  other  premises  to 
pass  also,  which  were  Included  within  only 
a  part  of  the  description.'  Amer..  Enc.  of 
Law,  vol.  4,  p.  794.  Fourth.  'In  describing 
land,  quantity  controls  where  other  parts  of 
the  description  are  not  sufficiently  certain 
in  defining  the  parcel  of  land  Intended  to  be 
conveyed.'  Amer.  Enc  of  Law,  vol.  4,  p.  794. 
The  actual  condition  of  the  property  at  the 
time  the  trust  deed  was  made  was  that 
Tompkins  had  a  tract  of  about  350  acres  ly- 
ing on  Kelley's  ereek,  which  was  shown  by 
the  Chapman  survey  in  1877,  to  which  he 
then  knew  he  had  good  title,  and  that  to  the 
625  acres  which  he  news  owns  he  did  not  at 
the  time  know  that  his  title  was  good.  Must 
we  not  then  believe  that  in  drafting  this  trust 
deed  the  draftsman,  whoever  he  was,  had  in 
mind  some  tract  of  land  of  about  850  acres 
and  intended  to  cover  only  this  tract?  Can 
we  believe  that  the  draftsman  referred  to 
the  2,280-acre  tract  as  a  350-acre  tract,  or 
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even  a  975-acre  tract  as  about  350  acres? 
The  actual  condition  of  the  property  at  the 
time  the  trust  deed  was  made  shows  that  ttie 
lands  to  which  Tompkins  had  title  then  cor- 
responds In  acreage  and  description  exactly 
with  the  tract  of  land  mentioned  in  the  trust 
deed.  If  we  take  every  part  of  this  descrip- 
tion, the  acreage,  the  location,  and  give  every 
part  its  due  weight,  and  treat  the  property 
as  it  then  actually  was,  have  we  not  a  fixed 
tract  of  land  that  must  have  been  contemplat- 
ed in  this  trust  deed,  to  wit,  349  acres  as  sur- 
veyed by  Chapman  and  shown  by  the  Chap- 
man survey.  To  disregard  this  call  for  acre- 
age and  say  that  it  was  a  mere  guess,  and 
that  this  call  referred  to  Tompkins*  entire 
holdings  on  Eelley's  creek,  which  were  then 
as  liable  to  be  3,000  acres  as  it  turned  out 
afterwards  to  be  975  acres,  would  be  to  dis- 
regard a  part  of  the  description  which  cor- 
responds with  the  condition  of  the  land  as 
It  then  actually  existed.  You  will  also  have 
to  render  inoperative  the  call  for  acreage  as 
given,  and  presume  that  the  draftsman  of  the 
trust  deed  had  no  knowledge  whatever  of  the 
condition  of  the  property,  and  meant  the 
number  of  acres  as  in  no  way  descriptive  of 
the  property  contained  In  the  trust  deed. 
When  you  apply  the  law  to  the  undisputed 
facts  in  the  case,  it  does  not  seem  that  there 
can  be  any  question  as  to  what  tract  of  land 
was  in  the  mind  of  the  draftsman  of  the  trust 
deed.  The  acreage  that  he  gives  corre- 
sponds with  the  only  tract  of  land  that  Tomp- 
kins then  knew  he  owned,  and  acreage  con- 
trols where  other  parts  of  the  description  are 
insufficient  to  determine  the  parcel  of  land 
intended  to  be  conveyed.  It  Is  not  seen  how 
this  call  in  the  trust  deed  can  be  extended 
so  as  to  include  any  other  than  the  350  acres. 
The  circumstances  under  which  the  deed  was 
made  and  the  condition  of  the  property  at 
that  time,  if  any  effect  is  to  be  given  to  the 
terms  in  the  description,  must  fix  this  de- 
scription to  this  tract  of  land,  to  wit,  a  tract 
of  about  350  acres,  situate  on  Kelley's  creek, 
adjoining  the  lands  of  H.  P.  Tompkins,  and 
which  was  assigned  to  him  out  of  the  Steel 
survey.  The  boundary  of  this  tract  of  land 
was  well  known.  It  had  been  surveyed.  Un- 
der what  rule  of  law  or  what  authority  can 
you  disregard  this  call  of  acreage,  and  say 
that  the  draftsman  of  the  deed  had  any  oth- 
er land  in  view?  It  must  be  remembered  in 
construing  this  call  in  the  trust  deed  we  are 
not  determining  what  Mr.  Tompkins  would 
have  done  had  Mr.  Mathews  known  all  the 
facts  about  these  lands.  The  question  is  not 
whether  Tompkins  would  have  Included  such 
land  as  he  might  have  owned  in  lot  V  in  the 
trust  deed  had  Mathews  known  about  his 
claim  and  demanded  It,  but  it  is,  'did  he  so 
Include  it  at  the  time  the  trust  deed  was 
executed?  And  In  looking  at  the  call  of  the 
trust  deed,  in  view  of  the  actual  condition  of 
the  property  at  that  time,  we  must  find  that 
to  Include  any  land  outside  of  the  350  acres 
would  be  to  disregard  the  very  terms  of  the 


trust  deed  and  would  be  taking  parol  evi- 
dence to  contradict  the  very  terms  of  the 
deed,  instead  of  to  explain  it" 

The  strongest  criticism  made  upon  this 
position  is  tliat,  so  construed,  the  deed  be- 
comes void  for  uncertainty,  unless  saved  by 
the  adjudications  of  its  validity  already 
made,  and  courts  will  never  so  construe  a 
deed  if  such  result  can  be  avoided.  In  this 
view  we  do  not  concur.  Under  the  descrip- 
tions of  two  tracts,  containing,  respectively, 
500  acres  and  350  acres,  assigned  by  parti- 
tion out  of  the  Steel  survey,  the  partition 
deed  Is  referred  to  for  greater  particularity 
of  description.  Reference  to  it  discloses  that 
there  were  three  such  tracts,  not  two.  One 
of  them  corresponds  with  the  500-acre  tract 
mentioned  In  the  deed  of  trust  In  all  respects. 
The  position  of  counsel  for  appellee  would 
make  the  other  two  pass  under  a  call  for  one 
tract,  because  the  trust  deed  says  the  land 
thereby  conveyed  had  been  assigned  out  of 
the  John  Steel  survey.  It  does  not  say 
it  conveys  all  the  land  so  assigned.  It  does 
not  describe  the  350-acre  tract  by  metes  and 
bounds,  nor,  by  the  reference  made,  does  It 
furnish  means  of  description  of  any  such 
tract  otherwise  than  by  the  acreage  thereof, 
and  the  location,  namely,  "near  Kelley's 
creek  and  adjoining  the  lands  of  H.  P.  Tomp- 
kins." As  the  description  by  metes  and 
bounds,  found  In  the  partition  deed,  when 
read  Into  the  trust  deed,  furnishes  means 
of  identifying  two  tracts,  Instead  of  one, 
thereby  conflicting  with  antecedent  terms 
of  the  trust  deed,  a  doubt  is  created  as  to 
what  the  exact  intention  was,  though  the 
intent  to  pass  something  out  of  the  land 
assigned  from  the  Steel  survey,  and  lying 
near  Kelley's  creek,  is  clearly  and  unequiv- 
ocally disclosed.  If  there  were  nothing  In 
the  deed  by  which  this  doubt  could  be  re- 
solved and  reasonable  certainty  attained, 
without  saying  the  whole  of  the  land  so 
assigned,  both  of  these  tracts,  as  well  as  the 
500-acre  tract,  should  pass,  we  might  hold, 
under  two  rules  of  construction,  "Ut  res  ma- 
gis  valeat  quam  pereat,"  that  the  thing  shall 
avail  rather  than  perish,  and,  in  case  of 
doubt,  a  deed  shall  be  taken  most  strongly 
against  the  grantor  that  all  the  land  assign- 
ed passed.  But  there  is  descriptive  language 
by  which  a  thing  corresponding  to  It  perfect- 
ly can  be  found — ^the  description  by  quan- 
tity and  location.  Mr.  Tompkins  owned 
Just  such  a  tract  as  Is  described  thereby,  and 
all  the  other  descriptive  language  used  re- 
lates to  It  All  the  language  of  a  deed  shall 
have  some  effect.  If  possible,  but  every  word 
and  clause  need  not,  and  cannot  have  effect 
according  to  its  literal  terms,  if  contrary  to 
the  intent  plainly  disclosed  by  the  instrument 
viewed  as  a  whole.  A  deed  Is  not  void  for 
uncertainty,  if,  from  the  description  given 
in  it,  the  property  can  be  located.  This 
deed  clearly  grants  a  350-acre  tract  near 
Kelley's  creek,  and  adjoining  the  lands  of 
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H.  P.  TompklnSp  If  the  grantor  owned  auch 
a  tract  unless  the  description  by  quantity 
must  be  rejected.  Usually  It  does  not  con- 
trol a  description  by  metes  and  bounds;  but 
sometimes  it  does.  When?  "When  the  oth- 
er terms  of  the  description  are  not  sufficient- 
ly certain,  the  number  of  acres  specified  may 
be  an  essential  part  of  the  description." 
Dey.  Deeds,  <  1045.  '*Where  the  description 
of  tracts  of  land  by  monuments,  distances, 
or  otherwise,  is  vague  and  indefinite,  by  rea- 
son of  conflicting  lines,  or  by  the  omission 
of  a  line,  or  from  any  other  cause,  a  state- 
ment of  the  acreage  is  an  essential  part  of 
the  description."  Hostetter  y.  Railway  Co., 
108  Cal.  3S,  41  Pac.  330.  In  the  case  just 
quoted  from,  and  others  therein  referred  to, 
the  principle  was  applied  in  locating  a  dis- 
puted boundary  line.  But  it  would  seem  to 
be  more  clearly  applicable  when  the  question 
is  the  identity  of  the  land  granted,  and  the 
quantity,  with  other  descriptive  matter, 
points  unerringly  to  a  particular  tract  The 
question  here  is  not  whether  anything  passes, 
but  what  passes,  under  this  deed.  Under 
either  construction  contended  for,  there  is 
no  lack  of  certainty,  and  the  controversy  la 
simply  as  to  which  construction  shall  pre- 
vail. All  authority  answers:  "That  one 
which  accords  with  the  manifest  Intention 
of  the  parties  as  gathered  from  the  whole 
instrument"  "Where  a  deea  contains  a  par- 
ticular description  of  the  property,  the  fact 
that  it  contains  a  statement  that  the  granted 
premises  are  the  same  that  were  conveyed 
to  the  grantor  by  a  certain  deed  does  not 
render  it  conclusive  that  it  was  the  intention 
of  the  grantor  to  convey  all  of  the  premises 
included  in  the  latter  deed."  13  Gyc.  633. 
This  deed  does  not  say  the  same  land  that 
was  assigned  nor  all  that  was  assigned.  Aft- 
er a  careful  examination  of  the  opinion  filed 
by  the  special  judge,  above  referred  to,  and 
the  authorities,  we  are  convinced  of  the  cor- 
rectness of  his  conclusion  as  to  this  point 
But  It  is  urged  that  this  conclusion  is  pre- 
cluded by  the  conduct  of  the  appellant  In 
our  judgment  Judge  Chilton's  opinion  con- 
clusively answers  this  contention  also.  He 
says:  "The  only  action  of  Tompkins  referred 
to  is  his  sending  a  map  to  Mr.  Mathews  with 
900  marked  on  it  Mr.  Mathews  understood 
this  900  to  include  the  lands  owned  by 
Tompkins  on  Kelley's  creek.  It  must  be  re- 
membered that  this  map  was  sent  to  Mr. 
Mathews  some  10  or  15  years  ago.  At  that 
time  the  Steel  survey  was  settled,  and  Mr. 
Tompkins  knew  what  lands  he  owned;  and 
for  many^  reasons,  as  can  be  seen,  Mr.  lliomp- 
kins  may  have  then  told  Mr.  Mathews  that 
he  owned  900  acres  on  Kelley's  cre^  with- 
out meaning  to  say  to  him  his  trust  deed 
embraced  them  all.  It  is  claimed,  further, 
that  the  action  of  Mr.  Tompkins  in  not  rais- 
ing the  question  earlier  in  this  suit  shows 
that  he  construed  the  trust  to  cover  all  of  his 
.Kelley^s  creek   land.     This  position   Is  not 


tenable  from  the  fact  that  at  no  time  in 
this  suit  has  the  question  as  to  the  lands 
involved  in  this  deed  of  trust  been  raised  so 
as  to  call  on  Mr.  Tompkins  to  give  his 
understanding  of  the  trust  deed.  The  only 
question  raised  in  reference  to  the  lands  in 
the  suit  has  been  the  different  views  taken 
by  the  special  commissioners  as  to  what  was 
embraced  in  the  trust  deed.  Without  going 
into  the  several  advertisements  showing  the 
views  of  the  different  special  commissioners. 
It  Is  sufficient  to  say  that  they  have  all  dif- 
fered, and  the  different  opinions  of  the 
several  special  commissioners  appointed  to 
make  the  sale,  whether  such  opinions  were 
arrived  at  hurriedly  or  after  consideration, 
are  sufficient  to  show  that  there  has  always 
been  a  question  as  to  what  lands  the  trust 
deed  embraced,  and  that  this  has  been  an 
unsettled  question.  The  views  of  the  differ- 
ent special  commissioners,  had  they  all  agreed 
on  one  point,  might  be  advisory  as  showing 
what  they  thought  of  this  trust  deed,  but  it 
certainly  could  not  bind  any  party  interested 
in  the  case  to  a  construction  of  the  trust  deed« 
It  is  true  that  in  several  affidavits  filed  by 
Mr.  Tompkins  he  refers  to  the  Kelley's  creek 
land  as  one  tract  of  about  900  acres,  but 
all  these  affidavits  were  after  the  Steel  sur- 
vey was  settled,  and  Tompkins  then  regarded 
his  Kelley's  creek  land  as  one  tract  and  the 
object  of  these  affidavits  was  to  set  aside  a 
sale  which  would  of  necessity  embrace  all 
his  lands,  whether  included  in  the  trust  deed 
or  not  What  reason  then  could  there  be  in 
making  these  affidavits  to  separate  the  lands 
embraced  in  the  trust  deed  from  the  others? 
I  cannot  see  how  affidavits  made  at  the  time 
and  for  the  purpose  as  were  those  made  by 
Mr.  Tompkins  could  In  fairness  to  him  be 
treated  as  In  any  way  throwing  any  light 
on  the  lands  that  he  regarded  as  embraced 
in  the  trust  deed.  The  only  paper  filed  in  the 
case  that  recites  the  lands  embraced  in  the 
trust  deed  is  a  bill  prepared  by  Bowers  for 
an  injunction.  This  bill  is  made  an  exhibit 
with  a  petition  filed  in  the  case  of  .Bowers. 
The  object  of  this  petition  is  to  modify  the 
decree  of  sale  formerly  made,  so  that  a  tract 
of  105  acres  of  land  that  had  been  sold 
Bowers  by  Tompkins  would  not  besold  until 
after  the  other  lands  had  been  sold.  I  tliink 
It  will  be  seen  that  so  far  as  affects  the 
prayer  of  this  petition  of  Bowers,  It  was 
immaterial  whether  the  statement  in  the  ex- 
hibit filed  with  said  petition,  that  the  920 
acres  oh  Kelley's  creek  was  described  in  the 
trust  deed  as  a  tract  of  350  acres,  etc.,  was 
true  or  not  Whether  this  was  true  or  false, 
Bowers,  It  would  seem,  was  entitled  to  the 
prayer  of  his  petition.  Then  why  would  any 
one  be  called  to  deny  these  allegations,  even 
though  they  were  not  true?" 

Appellant  Wm.  H.  Tompkins  further  com- 
plains of  the  refusal  of  the  court  to  refer  the 
cause  to  a  commissioner  to  ascertain  whether 
the  rents  and  profits  of  the  land  will  dis- 
charge the  liens  thereon  within  five  yearsL 
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He  has  bad  the  benefit  of  one  such  reference 
and  an  adverse  finding,  but  that  occurred 
many  years  ago,  and  a  great  change  In  the 
value  of  the  property  has  since  taken  place. 
This  grows  largely  out  of  the  development 
of  the  property  under  the  mining  lease,  given 
upon  part  of  It  by  consent  of  all  parties  to 
this  caus^.  Of  course,  there  has  been  a 
large  appreciation  In  the  value  of  all  lands 
in  the  community,  but  the  fact  principally 
relied  upon  as  ground  for  this  request  is  the 
development  of  the  property  under  the  lease. 
The  order  confirming  the  lease  contains  the 
following  adjudications:  "And  by  like  con- 
sent it  is  further  adjudged,  ordered,  and 
decreed  that  the  entering  of  this  decree  shall 
not  prejudice  or  affect  the  rights  of  the 
creditors  of  the  defendant  Wm.  H.  Tompkins 
to  ask  for  a  sale  or  sales  In  the  above-entitled 
cause  for  the  satisfaction  of  their  respective 
debts,  but  whenever  the  real  estate  of  the  said 
defendant  Wm.  H.  Tompkins  embraced  in 
said  lease  is  decreed  to  be  sold,  if  the  lease 
thereof  by  this  decree  authorized  to  be  made 
is  in  existence  and  unforfeited  such  sale  or 
sales  shall  be  made  subject  thereto.  And  by 
and  with  like  consent  it  Is  further  adjudged, 
ordered,  and  decreed  that  the  entering  of 
this  decree  shall  not  disturb  or  in  any  wise 
affect  the  present  position,  standing  or 
priority  of  any  of  the  creditors  of  any  of  the 
defendants  in  the  above-entitled  cause,  nor 
shall  such  decree  operate  to  release  any 
surety  upon  any  debt  sought  to  be  collected 
In  said  suit,  or  In  any  wise  prejudice  or  affect 
the  present  rights  of  creditors  against  any 
defendants  in  said  suit  whether  as  principals 
or  sureties  either  in  said  suit  or  in  any 
other  proceedings  now  pending  or  hereafter 
brought"  This  was  subsequent  to  the  decree 
of  sale.  Nothing  remained  to  be  done,  so  far 
as  any  person  then  knew,  but  the  execution 
thereof,  by  the  commissioners  appointed  for 
the  purpose,  at  the  request  of  the  creditors. 
We  regard  the  consent  of  the  appellant, 
above  expressed  and  adjudicated,  as  conclusive 
upon  any  right  which  he  might  otherwise 
have  had  to  Invoke  any  discretionary  power 
which  the  court  has,  if  any,  to  further  delay 
the  sale  for  his  benefit 

It  is  also  urged  that  the  court  erred.  In  the 
decree  of  sale,  in  clothing  the  commissioners 
with  authority  to  make  a  private  sale  of 
the  lands  with  the  consent  of  the  appellant 
Wm.  H.  Tompkins.  H.  P.  Tompkins,  whose 
consent  to  such  sal^  Is  not  required  by  the 
decree,  also  assigns  this  as  ground  of  error. 
As  the  decree  was  made  several  years  ago, 
and  the  time  within  which  It  might  have  been 
appealed  from  has  long  since  passed,  no  relief 
could  now  be  afforded.  If  we  were  convinced 
of  the  existence  of  error  in  that  respect  As 
hereinbefore  shown,  the  decree  was,  as  to 
such  matter,  final  and  unalterable,  except  by 
appeal  or  bill  of  review,  within  the  time 
allowed  for  such  proceedings. 

There  being  no  error  in  the  decreeb  It  must 
be  afiftrmed. 


BRANNON,  P.  (concurring).  I  am  satisfied 
with  the  decision,  except  that  I  am  inclined  to 
think  that  the  deed  of  trust  of  Mathews 
covers  the  920  acres,  all  the  balance  of  the 
land  of  Tompkins  assigned  to  the  defendant, 
except  the  500  acres.  It  does  not  cover  merely 
the  350  acres,  but  920  acres.  I  express  no 
opinion  as  to  whether  a  Judgment  can  be  re- 
lieved against  by  equity  for  usury,  where  the 
usury  appears  on  the  note  or  was  known  be- 
fore Jud£^ent,  and  no  discovery  was  needed. 


(68  W.  Va.  fiOO) 
CRAWFORD'S  AD&TR  v.  TURNER'S 
ADM'R  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  2§,  1906.) 

L   DEBCKI7T  AND  DiSTBIBUTION — ^DEBTS  OF  DE- 
CEDENT— ^LlABILTTY  OF  HeIBS. 

There  is  no  personal  liability  upon  an  heir 
for  the  debts  of  nis  ancestor ;  but  hv  section  3 
of  chapter  86,  Code  1899,  all  real  estate  of  any 
person  as  to  which  he  may  die  intestate  is  made 
assets  for  the  payment  of  his  debts  and  all  law- 
ful demands  against  his  estate  in  the  order  in 
which  the  personal  estate  of  a  decedent  is  direct- 
ed to  be  applied. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  16, 
Cent.  Dig.  Descent  and  Distribution,  U  433- 
439.] 

2.  Same — PsRSONAii  liXABirrrr  of  Heib. 

But  while  tJie  heir  is  not  personally  liable 
for  the  debts  of  nis  ancestor,  yet  if  real  estate 
descend  to  him  from  his  ancestor,  and  he  sells 
and  conveys  the  same,  he  then  becomes  personal- 
ly liable  to  the  creditors  of  his  ancestor  for  the 
value  of  the  real  estate  so  descended. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Descent  and  Distribution,  SS  435, 
457-461,] 

3.  Executobs   and  Adminibtbatobs — Action 
aoainst   aoministbatob — jxtbisdigtion   in 

BOUITY. 

Equity  has  no  jurisdiction  to  entertain  a 
bill  on  behalf  of  a  general  creditor  of  a  deceased 
person  to  enforce  a  purely  legal  demand,  unless 
it  is  shown  that  the  creditor  has  exhausted  his 
legal  remedy,  or  that  such  remedy,  for  some 
sufficient  cause,  would  be  inadequate  or  un- 
availing. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  H 
2009,  2041.] 

4.  Same— Payment  of  Debts— Suit  bt  Cbed- 
ITOB — Pasties — Pleading. 

Where  a  bill  in  eoulty  is  filed  by  a  general 
creditor  against  the  administrator  and  heirs  of 
a  deceased  person,  which  does  not  seek  to  diarge 
the  real  estate  of  which  the  intestate  died  seised 
and  to  subject  the  same  to  the  payment  of  his 
debts,  it  is  bad  on  demurrer.  If  ft  fails  to  show 
that  there  are  assets  in  the  hands  of  the  ad- 
ministrator to  be  administered;  and  If  such 
bill  is  filed  to  subject  the  real  estate  of  such 
decedent,  it  must  be  upon  behalf  of  the  plan  tiff 
and  all  other  creditors,  and  it  must  appear  that 
the  personal  property  is  insufficient  to  pay  the 
debts. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22. 
Cent.  Dig.  Executors  and  Administrators,  H 
2042,  2043.] 

6.  Descent  and  Distbibution— Suit  Against 
Heibs. 

An  heir  may  be  sued  in  equity  by  any  cred- 
itor to  whom  a  debt  is  due,  for  which  the  estate 
descended  is  liable,  or  for  which  the  heir  Is  li- 
able in  respect  to  such  estate :  and  210  action  at 
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law  can  be  maintained  against  snch  heir  for  an7 
matter  for  which  there  may  be  redren  by  snch 
suit  in  equity. 

[B3d.  Note. — ^For  caaes  in  point,  aeo  toL  16^ 
Cent  Dig.  Descent  and  Distribation,  S  405.] 

(SyUabna  by  the  Court.) 

Appeal  from  Circuit  Court,  Jefferson 
County. 

Bill  by  David  Crawford's  administrator 
against  William  F.  Turner's  administrator 
and  others.  Decree  for  plaintiff,  and  defend- 
ant Albert  F.  Davis  appeals.    Reversed. 

Trapnell  &  McDonald,  for  appellant.  For- 
rest W.  Brown,  for  appellee. 

SANDBRS,  J.  David  Crawford  died 
many  years  ago  in  the  county  of  Prince 
George,  Md.,  unmarried,  without  lawful 
issue,  and  (It  was  supposed  at  the  time)  in- 
testate. After  his  death  his  personal  es- 
tate was  distributed  among  his  nearest  of 
kin,  one  of  whom  was  William  F.  Turner, 
a  resident  of  Jefferson  county  in  this  state. 
Before  the  administration  of  Crawford's  es- 
tate had  been  completed  Turner  died,  and 
the  remainder  of  his  distributive  share  was 
paid  to  his  administrator.  Some  years  after 
the  death  of  Crawford,  and  after  the  dis- 
tribution of  his  estate,  his  will,  bearing  date 
October  25,  1859,  was  discovered,  and  pro- 
bated in  the  orphans'  court  of  Prince  George 
county,  Md.,  on  the  16th  of  August,  1861. 
Authenticated  copies  of  the  will  were  re- 
corded in  the  county  of  Clarke,  Va.,  on  the 
12th  day  of  December,  1881,  and  in  Jefferson 
county,  this  state,  on  the  20th  of  October, 
1886,  on  which  last-named  date  J.  Garland 
Hurst,  sheriff  of  Jefferson  county,  qualified 
as  administrator  with  the  will  annexed  of 
David  Crawford,  deceased.  Turner  was  not 
one  of  the  beneficiaries  under  the  will  of 
Crawford,  and  in  October,  1886,  the  admin- 
istrator of  Crawford  filed  a  bill  in  equity 
In  the  circuit  court  of  Jefferson  county 
against  the  administrator  and  heirs  of  Turn- 
er and  others  to  recover  the  value  of  cer- 
tain slaves  and  moneys,  which  he  (Turner), 
in  his  lifetime,  and  his  administrator  after 
his  death,  had  received  from  Crawford's  es- 
tate under  the  supposition  that  he  was  one 
of  Crawford's  distributees. 

There  are  many  reasons  assigned  why  the 
decree  of  the  circuit  court  should  be  revers- 
ed, but  it  win  only  be  necessary  to  review 
the  action  of  the  court  in  overruling  the  de- 
murrer to  the  bill.  The  bill  charges  that 
Turner  died  intestate,  and  that  his  heirs  at 
law  are  two  daughters,  Ellen  Blerne,  wife 
of  John  S.  Saunders,  and  Sydney  Turner, 
wife  of  Daniel  Swan,  to  whom  descended 
from  their  father  reftl  estate  of  greater  value 
than  the  claim  sought  to  be  recovered;  and 
it  also  charges  that  Bllen  Bieme  Saunders 
has  property  and  estate  In  Jefferson  county, 
consisting  of  a  valuable  tract  of  land.  Since 
the  institution  of  this  suit  Bllen  Blerne  Saun- 


ders died  testate,  and  by  supplemental  bill 
her  devisees,  being  her  four  children,  are 
made  parties.  And,  also,  during  the  pend- 
ency of  the  suit,  Nathan  S.  White,  adminis- 
trator of  Turner,  departed  this  life,  and 
Joseph  Trapnell  qualified  as  his  administra- 
tor witli  the  will  annexed,  and  Albert  S. 
Davis,  sheriff  of  Jefferson  county,  was  ap 
pointed  administrator  d.  b.  n.  of  Wm.  F. 
Turner,  deceased,  and  by  another  supple- 
mental bill  they  were  brought  before  the 
court  While  the  bill  alleges  that  real  es- 
tate descended  from  Turner  to  his  heirs,  yet 
it  does  not  state  that  this  real  estate  which 
descended  is  the  land  sought  to  be  subjected 
in  this  suit,  and  it  does  not  show  where 
the  real  estate  is  situated — whether  in  the 
county  in  which  the  suit  is  brought  or  not 
—or,  if  disposed  of,  what  disposition  was 
made  of  it  It  is  true  it  Is  averred  that 
Bllen  Bieme  Saunders  is  the  owner  of  a 
tract  of  land  situated  in  Jefferson  county, 
but  It  nowhere  appears  how  she  became  the 
owner  of  this  land — whether  by  inheritance 
from  her  father  or  otherwise.  The  real  es- 
tate of  any  person  who  dies  Intestate,  by  sec- 
tion 8,  c.  86,  Code  1899,  is  made  assets  for 
the  payment  of  the  decedent's  debts,  and  by 
section  5,  c;  86,  Code  1899,  the  heir  is  only' 
made  liable  to  the  extent  of  assets  descend- 
ed, and  liable  to  be  subjected  to  discharge 
the  ancestral  obligations,  and  only  then  is 
such  heir  liable  when  he  has  sold  the  estate. 
If  the  assets  remain  in  kind  unsold,  there  Is 
no  liability  upon  the  heir,  but  the  assets  are 
liable  to  subjection.  Is  the  property  which 
the  bill  says  descended  ftom  Turner  to  his 
heirs  still  held  by  them?  If  so,  it  must  be 
subjected,  and  there  is  no  liability  upon  the 
heirs,  and  if  not,  and  it  has  been  sold  by 
the  heirs,  the  bill  must  so  charge  before 
liability  can  be  fixed  upon  them.  The  prop- 
erty of  the  heirs  of  Ellen  Bieme  Saunders, 
situated  in  Jefferson  county,  certainly,  under 
the  allegations  of  the  bill,  cannot  be  sub- 
jected to  the  payment  of  the  debts  of  the 
ancestor,  because  It  does  not  appear  that 
this  is  the  land  that  descended,  or  that  the 
real  estate  which  did  descend  to  them  has 
been  sold  or  disposed  of;  and  therefore  It 
falls  to  charge  a  liability  upon  the  heirs. 
Section  6,  c.  86,  Code  1899,  provides  that  an 
heir  or  devisee  may  be  sued  In  equity  by  any 
creditor  to  whom  a  debt  is  due,  for  which 
the  estate  descended  or  devised  is  liable, 
or  for  which  the  heir  or  devisee  is  liable,  in 
respect  to  such  estate.  It  will  therefore 
be  observed,  if  the  estate  descended  or  de- 
vised is  liable  to  be  charged  with  a  debt 
the  heirs  or  devisees  may  be  sued  in  equity, 
and  the  particular  estate  subjected  to  satis- 
fy the  same;  but.  If  the  estate  has  been  sold 
by  the  heir  or  devisee,  then  such  heir  or 
devisee  is  liable  in  respect  to  such  estate 
to  the  extent  and  value  of  the  estate  inherit- 
ed or  devised. 
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This  bill  not  being  maintainable  to  Biibject 
the  land  of  the  heirs  in  Jefferson  county  for 
the  reasons  given,  then  can  it  be  maintained 
as  a  bill  of  a  creditor  against  the  admin- 
istrator of  the  estate  of  Turner?  This  must 
be  answered  in  the  negative  upon  the  author- 
ity of  Hale  V.  White  et  al.,  47  W.  Va.  700, 
35  S.  E.  884:  "A  general  creditor  of  a  de- 
ceased person  cannot  sustain  a  bill  In  equity 
on  a  purely  legal  demand,  unless  he  shows 
that  he  has  exhausted  his  legal  remedy,  or 
that  such  remedy,  for  some  good  cause, 
would  be  inadequate  or  unavailing.*'  Not 
only  Is  this  so,  but  the  bill  makes  no  charge 
against  the  administrator,  and  only  asks, 
in  the  prayer,  for  a  settlement  of  his  ad- 
ministration accounts.  It  is  not  claimed 
that  the  administrator  has  any  funds  in  his 
hands  whatever  out  of  which  the  plaintiff's 
debt  could  be  paid,  nor  is  the  bill  filed  under 
section  7,  c.  86,  Code  1899.  where  it  is  pro- 
vided that.  If  the  personal  estate  Is  Insuffi- 
cient for  the  payment  of  the  debts  of  the 
decedent,  a  creditor  may  institute  and  pros- 
ecute a  suit  on  behalf  of  himself  and  the 
other  creditors.  The  bill  is  not  filed  on  be- 
half of  the  plaintiff  and  the  other  creditors. 
It  does  not  charge  that  the  personal  estate 
Is  insufficient  to  pay  the  debts.  In  short.  It 
says  nothing  In  reference  thereto — whether 
there  Is,  or  is  not,  such  estate — and  It  does 
not  seek  to  sell  real  estate  of  which  Turner 
died  seised.  But,  as  has  been  noted,  the  bill 
does  aver  that  real  estate  descended  from 
Turner  to  his  heirs,  but  it  does  not  seek  to 
charge  and  sell  this  land  so  descended,  but 
the  prayer  Is  to  sell  the  land  of  the  heirs 
of  Ellen  Bieme  Saunders.  In  Hale  v.  White, 
supra,  the  remedies  of  the  creditor  of  a  de- 
ceased person  are  given  as  follows:  "(1) 
An  action  at  law  against  the  personal  repre- 
sentative. Section  19,  c.  85,  Ck)de  1899.  (2) 
A  separate  bill  in  chancery  to  compel  pay- 
ment of  his  individual  debt  out  of  the  funds 
In  the  hands  of  the  personal  representative, 
and  discover  the  funds  or  estate  liable  to  the 
payment  thereof.  Story,  Eq.  PL  §§  99-102; 
2  Tuck.  Bl.  Com.  425;  White  v.  Bannister's 
Ei'rs,  1  Wash.  (Va.)  168;  Duval's  Ex'r  v. 
Trent's  Devisees,  6  Munf .  29 ;  Clarke  v.  Webb, 
2  Hen.  ft  M.  &  (3)  A  bill  In  behalf  of  him- 
self and  other  creditors  to  ascertain  and  dis- 
tribute both  the  real  and  personal  estate. 
This  is  subject  to  the  right  of  the  personal 
representative  to  bring  such  suit  within  six 
months  from  his  qualification.  Section  7, 
c.  86,  Code  1899.  (4)  A  bill  against  an  heir  or 
devisee  because  of  assets  by  descent  Sec- 
tion 6,  c.  86,  Id."  It  suffices  to  say  that  the 
plaintiff's  bill  does  not  come  within  either 
of  the  above  classifications.  The  circuit  court 
erred  in  overruling  the  demurrer. 

We  therefore  reverse  the  decrees  com- 
plained of,  and  remand  the  cause,  with  leave 
to  the  plaintiff  to  amend  his  bill.  If  be  so 
desires. 


(58  w.  Va.  ew) 
DUDLEY  ▼.  CHICAGO,  M.  &  ST.  P.  BY.  Ca 

et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  23,  1906.) 

L  Carriers— FBEiGHT—WBONOFtTL  Deuvmbt 
—Conversion. 

An  inspection  of  property  shipped  by  a 
common  carrier  in  sealed  cars,  unauthorizedly 
permitted  by  such  carrier  at  the  point  of  desti- 
nation, in  consequence  of  which  the  consignor, 
who  was  also  the  consignee,  was  prevented 
from  consummating  a  contemplated  sale  there- 
of, does  not  amount  to  a  wrongful  delivery  by 
the  common  carrier,  so  as  to  make  it  liable  for 
the  value  of  the  property  as  for  a  conversion 
I  thereof. 

2.  Sami>— Abandonment    bt    Owner— Saia 
BY  Carrier. 

If,  in  such  case,  the  property  is  perishable 
and  decaying,  and  the  owner,  upon  being  noti- 
fied of  the  dfanger  of  its  loss,  relying  upon  the 
unauthorized  inspection  as  constituting  a  coo- 
version,  gives  notice  of  his  abandonment  of  the 
property  and  intention  to  claim  the  value  there- 
of, the  carrier  may  sell  the  same  on  account  of 
the  owner,  deduct  his  charges  from  the  pro- 
ceeds of  sale,  and  will  be  liable  for  the  balance 
thereof  only. 

3.  Attachment— Dissolution— Release     of 
Bond. 

When,  in  a  suit  against  a  foreign  corpora- 
tion, in  which  its  property  has  been  attached 
and  afterwards  released  by  the  giving  of  a  bond, 
pursuant  to  statutory  provisions,  the  defendant 
appears  and  makes  defense,  and  a  personal  de- 
cree is  rendered  against  it  for  an  amount  which 
it  has  previously  tendered  on  account  of  the  de- 
mand set  up  in  the  bill,  but  not  paid  into  court, 
it  is  error  to  dismiss  the  attachment  and  de- 

1  cree  a  release  of  the  bond. 

!      [Ed.   Note, — For  cases  in  point,  see  vol.  Sv 

I  Cent  Dig.  Attachment,  §§  785-787.] 

I      (Syllabus  by  the  CJourt.) 

Appeal  from  Circuit  CJourt,  Wood  County. 

Bill  by  Lysander  Dudley  against  the  Chi- 
cago,  Milwaukee  &  St  Paul  Railway  Com- 
pany and  others.  From  the  decree,  plain- 
tiff appeals.    Reversed  in  part 

v.  B.  Archer  and  Wm.  Beard,  for  appel- 
lant   John  F.  Hutchinson,  for  appellees. 

POFFENBARGER,  J.  Lysander  Dadley 
has  appealed  from  a  decree  of  the  circuit 
court  of  Wood  county,  in  a  suit  Instituted  by 
him  against  the  Chicago,  Milwaukee  &  St 
Paul  Railway  Company,  because  it  allows 
him  a  smaller  amount  than  he  claimed,  and, 
although  decreeing  the  payment  of  money  to 
him,  discharged  the  attachment  and  released 
the  bond  given  for  the  forthcoming  of  the  at- 
tached property,  certain  railroad  cars  seized 
at  Wheeling  and  Huntington. 

The  bill  sought  a  decree  for  the  value  of 
two  car  loads  of  apples,  shipped  by  the  plain- 
tiff over  the  Baltimore  &  Ohio  Southwestern 
Railway  and  connecting  lines  to  Elgin,  111., 
and  consigned  to  the  plaintiff  himself,  with 
directions  to  notify  J.  W.  Sharp,  of  Chicago, 
111.,  of  the  arrival  of  the  cars  at  their  desti- 
nation. Expecting  Sharp  to  accept  and  pay 
for  the  apples,  plaintiff  had  made  drafts  up- 
on him  for  their  value  as  per  contract,  at- 
tached the  bills  of  lading  to  them,  and  dis- 
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counted  tbem  at  the  First  National  Bank  of 
Parkersburg,  and  said  bank  caused  them,  in 
due  course  of  business,  to  be  presented  for 
payment  at  the  ofiQce  of  Sharp.  Upon  notice 
of  the  arrival  of  the  cars,  Sharp's  agent  was 
allowed  to  Inspect  the  apples,  without  pro- 
ducing the  bills  of  lading  or  showing  any 
title  or  right  to  the  possession  of  them. 
Sharp  had  not  then  paid  the  drafts,  nor  did 
he  afterwards  do  so.  His  agent  reported 
that  the  apples  were  not  such  as  the  plaintiff 
had  agreed  to  deliyer.  He  immediately  no- 
tified Dudley,  and,  presumably,  the  railway 
company  also,  for  very  soon  afterwards  the 
agent  of  the  company  notified  Dudley  by 
telegraph  of  Sharp's  refusal,  and  called  up- 
on him  to  arrange  for  disposition  of  the  ap- 
ples, and  continued  by  subsequent  dispatches, 
from  October  24,  18d9,  until  November  8» 
1889,  to  demand  that  he  take  care  of  them. 
Notice  of  the  intention  of  the  railway  com- 
pany to  have  them  sold  was  given  October 
28tb.  The  last  telegram,  dated  November 
3d,  notified  him  that  the  apples  were  rotting 
on  the  track,  and  closed  with  the  Inquiry, 
"Shall  we  sell  for  your  account?"  To  this 
Dudley  replied  as  follows:  "Have  made 
claim  against  Baltimore  &  Ohio  Southwest- 
em  Railroad  for  full  value  of  cars.  They 
were  wrongfully  delivered.  If  you  sell,  it 
will  be  as  agent  of  the  company  and  for  its 
benefit"  After  a  futile  attempt  to  sell  the 
apples  at  Elgin,  the  railroad  company  ship* 
ped  them  to  Chicago,  where  they  were  sold 
for.  the  sum  of  $397.98,  which,  after  deduct- 
ing freight  charges  of  $144.84,  paid,  except 
as  to  its  own,  by  the  defendant,  upon,  the 
guaranty  of  the  Baltimore  &  Ohio  South- 
western Railway  Company,  left  $253.09, 
which  was  tendered  to  the  plaintiff,  but  re- 
fused by  him,  because  he  claimed  a  larger 
amount 

The  theory  of  his  claim,  then  presented^ 
afterwards  asserted  by  this  suit,  and  now 
urged  here  as  one  ground  of  error  in  the  de- 
cree, is  that  the  conduct  of  the  defendant 
railway  company  amounted  in  law  to  a  con- 
version of  the  apples  to  its  own  use.  The 
argument  to  sustain  this  position  treats  the 
inspection  allowed  to  Sharp's  agent  as  an 
unauthorized  delivery  of  the  property  to  him. 
That  a  common  carrier  is  liable  for  a  wrong- 
ful delivery,  if  in  any  way  at  fault  Is  per- 
fectly clear.  Such  act  may  be  treated  as  a 
conversion.  Common  carriers  are  bound  to 
exercise  the  highest  degree  of  care  in  this 
respect  "No  circumstances  of  fraud,  impo- 
sition, or  mistake  will  excuse  the  common 
carrier  from  responsibility  for  a  delivery  to 
the  wrong  person."  Hutchinson  on  Carriers, 
S  344.  To  the  same  general  effect  see  North 
Pennsylvania  R.  R.  Co.  v.  Commercial  Bank, 
123  U.  S.  727,  8  Sup.  Ct  266,  31  L.  Ed.  287, 
and  Indianapolis  &  St  L.  R.  R.  Co.  v.  Hern- 
don,  81  111.  143,  cited  by  counsel  for  appel- 
lant Of  course,  this  general  rule,  like  all 
others,  may  be  subject  to  some  slight  ap- 
parent exceptions,  which  need  not  be  nc 


ticed  here.  But,  if  there  was  no  delivery, 
the  rule  of  law  relied  upon  has  no  applica- 
tion. The  property  was  never  out  of  the 
possession  of  the  defendant  until  sold,  or 
removed  for  sale,  some  time  after  the  inspec- 
tion. Sharp's  agent  was  simply  permitted 
to  enter  the  cars,  set  barrels  out  in  his 
wagon,  open  them,  and  examine  the  apples. 
Then  they  were  put  back  in  the  car  and  It 
was  resealed  by  the  agent  It  may  be  true 
that  he  had  no  right  to  do  so,  and  that  the 
defendant  did  wrong  in  permitting  the  in- 
spection, no  evidence  of  title  or  right  to  pos- 
session having  been  shown;  but  it  is  a  non 
sequitur  to  say,  upon  these  facts,  there  was 
a  delivery.  It  may  have  been  an  unauthor- 
ized act  of  dominion  over  the  property;  but 
whose  act  was  it?  Clearly  that  of  the  rail- 
road company,  for  the  property  was  still  in 
its  actual  and  legal  custody.  It  never  parted 
with  its  possession.  Not  every  wrongful  act 
on  the  part  of  a  common  carrier  authorizes 
an  action  against  it  as  for  a  conversion. 
Where  goods  Intrusted  to  a  common  carrier 
are  injured  only,  the  owner's  remedy  is  for 
damages  for  the  Injury,  not  their  value. 
Hutch.  Com.  Car.  ft  770a.  For  delay  in  de- 
livery the  action  must  be  for  damages  re- 
sulting, not  the  value  of  the  property.  Hutch. 
Com.  Car.  S  328;  Ryland  &  Rankin  v.  C.  & 
O.  Ry.  Co.,  55  W.  Va.  181,  46  S.  E.  923. 
What  is  the  nature  of  the  plaintifTs  injury 
here?  Inspection  did  not  injure  the  property, 
so  far  as  disclosed.  It  prevented  the  con- 
summation of  a  sale  to  Sharp.  Can  that  con- 
stitute the  basis  of  an  action  for  the  value 
of  the  property?  That  it  could  not  is  so 
obvious  that  no  such  claim  is  made,  and  this 
branch  of  the  contention  is  founded  upon  the 
extremely  fanciful  theory  of  a  technical  de- 
livery, for  which  no  authority  has  been 
found. 

Claim  for  the  value  of  the  property  as  for 
a  conversion  thereof  is  also  predicated  upon 
the  sale  of  it  Whether  sale  could  have 
been  made  for  the  charges  for  carriage, 
without  a  Judicial  proceeding  by  way  of 
enforcement  of  the  lien,  seems  not  to  have 
been  raised.  That  depends  upon  whether 
there  is  an  Illinois  statute  authorizing  such 
sale.  But  it  is  said,  the  sale  could  not 
be  made  therefor  In  this  instance,  because 
the  Baltimore  &  Ohio,  Southwestern  Rail- 
way Company  had  guarantied  the  charges. 
But  if  that  agreement  was  a  mere  guar- 
anty, and  not  an  absolute  undertaking  to 
pay,  it  was  the  duty  of  the  defendant  com- 
pany to  collect  its  charges  on  the  delivery 
of  the  property.  If  by  due  diligence  it  could 
not  do  so,  it  might  fall  back  upon  the  guar- 
anty. However  this  may  be,  there  was  a 
clear  and  undoubted  right  of  sale  in  the 
defendant  upon  another  ground.  The  prop- 
erty was  perishable,  and  was  then  decaying 
and  becoming  less  valuable  every  day.  The 
owner,  having  failed  in  the  effort  to  make 
sale  of  the  apples  as  he  exi>ected,  neglected 
to  take  them  out  of  the  possession  of  the 
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company  and  take  care  of  theoL  More  than 
tbat,  his  telegram  of  November  3,  1899, 
conld  be  construed  as  nothing  more  nor  less 
than  a  notification  that  he  would  treat  the 
apples  as  the  property  of  the  railroad  com- 
pany, sue  for  their  value,  and  leave  them 
in  the  hands  of  the  company.  This  he  had 
no  right  to  do,  as  has  been  shown.  What 
could  the  defendant  do  under  the  circum- 
stances? Ck)uld  it  allow  the  property  to  de- 
cay? Perhaps  it  was  under  no  duty  to  pro- 
tect the  plaintiiT  from  a  loss  of  his  own 
making.  This  we  do  not  decide ;  but  a  clear 
and  undoubted  right  it  did  have  to  sell  the 
pr6perty  under  such  circumstances,  and,  after 
deducting  its  charges,  pay  the  residue  of  the 
proceeds  to  the  owner.  It  was  still  the 
custodian  of  the  plainturs  property,  and 
bound,  as  such,-  to  4o  whatever  was  necessary 
to  mitigate  and  prevent,  as  far  as  possible, 
the  natural  loss  incident  to  the  decay  of  the 
fruit  "Where  the  goods  are  of  a  perishable 
character  and  the  consignee  will  not  accept 
them,  or  there  are  other  reasons  requiring 
a  sale  without  delay,  the  carrier  may  be 
Justified  in  selling  the  goods  because  of  the 
necessity  of  the  particular  case."  Elliott, 
R.  R.  S  1571.  "But,  while  in  the  possession 
of  the  goods  in  the  character  of  carrier, 
he  also  stands  for  many  purposes  In  the 
relation  of  agent  for  the  owner;  and  it  is 
a  general  rule  of  law  that  although  the 
powers  of  agents  are  ordinarily  limited  to 
the  purposes  for  which  they  are  employed, 
yet  that  emergencies  may  arise  in  which, 
from  the  necessities  of  the  case,  an  agent 
may  be  justified  in  assuming  extraordinary 
powers,  and  that  his  acts,  done  fairly  and 
In  good  faith  under  such  circumstances, 
though  entirely  beyond  the  scope  of  his  ordi- 
nary powers,  may  be  binding  upon  his  prin- 
cipal. Such  emergencies  sometimes  occur,  in 
the  course  of  the  business  of  the  carrier, 
in  which  he  becomes  the  agent  of  all  con- 
cerned, and  In  which  his  acts,  in  the  ex- 
ercise of  a  sound  discretion,  will  be  binding 
upon  all  the  parties  in  interest;  and  if  the 
necessities  of  the  case  require  that  the  goods 
be  sold,  he  not  only  may  sell,  but  it  becomes 
obligatory  upon  him  to  do  so,  for  the  benefit 
of  the  owner.  If,  for  instance,  the  consignee 
refuse  to  accept  the  goods  and  they  are  of 
a  perishable  character,  and  if  stored  would, 
from  rapid  decay,  be  totally  lost  to  the 
owner,  It  would  be  the  duty  of  the  carrier 
to  sell  them  on  his  account;  and  the  same 
rule  would  apply  if,  from  any  cause,  it  be- 
came impossible  to  deliver  the  goods  accord- 
ing to  the  directions  of  the  owner  or  bailor, 
or  to  return  them  before  they  would  inevi- 
tably perish  from  such  inherent  tendency, 
from  damage  received  by  them  In  the  transit, 
or  from  any  other  cause."  Hutchinson  on 
Carriers,  §  432.  If,  as  to  the  property  so 
left  on  its  hands,  the  railway  company  is 
to  be  regarded  as  a  warehouseman,  its  right 
to  sell  the  same  to  prevent  loss  by  the  decay 
thereof  is  equally  clear.    Any  kind  of  im* 


minent  danger  of  loss  or  destmction  will 
Justify  a  sale  in  such  case.  Rea's  Adm'x 
V.  Trotter,  26  Grat  586 ;  Jordan  y.  Shireman, 
28  Ind.  X36. 

The  court  erred*  however,  hi  discharging 
the  attachment  and  declaring  the  bond  re- 
leased. Upon  what  theory  this  was  done  is 
not  apparent,  unless  it  was  that  the  defend- 
ant had  not  only  submitted  itself  to  a  per- 
sonal decree  by  appearing  and  defending,  but 
had  also  tendered  the  amount  of  the  decree, 
except  the  interest,  before  suit  was  brought. 
No  money  was  paid  into  court  The  effect 
of  a  tender,  when  kept  good,  only  prevents 
recovery  of  interest  and  costs.  It  does  not 
pay  the  debt  nor  extinguish  it  The  de- 
fendant is  a  foreign  corporation,  against 
which  the  plaintiff  had  the  right  to  proceed 
by  attachment,  for  the  sole  reason  that  it 
is  such  a  corporation.  The  bond  taken  under 
the  attachment  afforded  security  for  the  pay- 
ment of  the  amount  of  the  decree,  either 
absolutely  or  to  the  extent  of  the  value  of 
the  property  attached.  It  was  a  security 
regularly  and  properly  obtained,  so  far  as 
this  record  discloses.  That  the  defendant  is 
amply  able  to  pay  several  thousand  times 
the  amount  of  the  decree  constitutes  no  rea- 
son for  releasing  the  security  and  sending 
the  plaintiff  to  a  foreign  Jurisdiction  to 
procure  satisfaction  of  his  personal  decree. 
In  case  the  defendant  should  see  fit  to  re- 
quire him  to  do  so. 

For  this  error,  so  much  of  the  decree  ap- 
pealed from  as  dismissed  the  attachment  and 
released  the  bond  must  be  reversed,  annulled, 
and  set  aside;  but  in  all  other  respects  it 
will  be  affirmed,  with  cost  in  this  court  to 
the  appellant,  as  the  party  subatantially 
prevailing. 
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HARTIOAN  V.  HARTIGAN. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  23,  1906.) 

1.  Husband  and  Wm>— Oohtbaot  of  Sepa- 

BATION— CaNCEIXATION. 

A  contract  between  a  husband  and  wife  in.  an 
agreement  for  separation  and  the  conveyance  of 
the  wife's  property  to  the  husband  will  be  can- 
celed and  annulled  at  the  suit  of  the  wife,  unless 
it  clearly  appears  to  be  fair,  Jnst,  eqaitable,  and 
wholly  free  from  exception. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  26» 
Cent  Dig.  Husband  and  Wife,  S  1046.] 

2.  Same. 

In  a  suit  by  a  wife  for  divorce  from  bed  and 
board,  and  for  the  cancellation  of  a  contract  be- 
tween herself  and  husband  for  a  perpetual  sepa- 
ration and  an  agreement  on  her  part  to  convey 
forthwith  in  fee  to  the  husband  her  real  esta,te, 
of  the  value  of  $10,000  or  $12,000,  hi  considera- 
tion that  the  wife  have  full,  absolute,  and  com- 
plete custody  and  control  of  their  five  children, 
the  husbana  to  have,  use,  and  occupy  certain 
rooms  in  the  house  so  conveyed  to  him,  the  wife 
and  children  to  have,  use,  and  occupy  the  residue 
of  the  house,  and  the  wife  to  provide  food  and 
clothing  for  said  children,  and  pav  all  necessary 
expenses  for  supporting  tnem  in  tneir  said  home, 
including  the  expenses  of  their  education  In  the 
local  schools,  the  husband  to  pay  the  wifSs  $50 
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per  month  for  the  purpose  of  siich  rapport  and 
expenses,  said  "agreement  to  remain  in  full 
force  and  effect  until  the  youngest  child  shall 
reach  her  majority,"  held^  such  agreement  is 
unfair,  unjust,  and  inequitable^  and  should  be 
canceled. 

(Syllabus  by  the  Ck>urt) 

Appeal  from  Circuit  Court,  Monongalia 
County. 

Bill  by  Mary  Y.  Hartigan  against  James 
W.  Hartigan.  Decree  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Henry  M.  Russell  and  Goodwin  &  Reay, 
for  appellant  W.  S.  Meredith  and  Lazzellee 
&  Stewart,  for  appellee.    . 

McWHORTER,  P.  At  the  January  rules, 
1902,  Mary  V.  Hartigan  filed  ber  bill  in 
eqnity  in  the  clerk's  office  of  the  circuit  court 
of  Monongalia  county  against  James  W. 
Hartigan,  her  husband,  praying  for  a  divorce 
a  mensa  et  tboro,  for  alimony,  and  the  cus- 
tody of  their  five  children ;  that  the  cause  re- 
main on  the  do<^et  that  she  might  in  due 
time  according  to  law  tiave  a  divorce  a 
vinculo  matrimonii,  and  for  the  further  pur- 
pose of  setting  aside  and  annulling  a  contract 
and  agreement  between  herself  and  her  hus- 
iMUid,  which  contract  is  as  follows: 

^This  agreement  made  this  11th  day  of 
October,  1899,  by.  and  between  J.  W.  Hartigan 
and  Mary  V.  Hartigan,  his  wife,  Wltnesseth, 
that,  whereas,  said  parties  have  agreed  to 
separate  from  bed  and  board  and  otherwise 
dissolve  their  marital  relations  as  hereinaft- 
er set  forth:  Now,  therefore,  they  agree  to 
make  disposition  of  their  property,  etc.,  and 
adjust  their  future  relations  toward  each 
other  and  their  children  as  follows: 

''(I)  The  said  Mary  V.  Hartigan  agrees  to 
convey  forthwith,  by  deed  in  fee,  to  J.  W. 
Hartigan  the  house  and  lot  now  occupied  by 
them  as  their  residence,  on  Spruce  street  in 
the  town  of  Morgantown,  West  Virginia. 

'*(2)  In  consideration  of  which  said  con- 
veyance the  said  J.  W.  Hartigan  agrees  and 
hereby  grants,  transfers  and  surrenders  to 
said  Mary  V.  Hartigan  the  full,  absolute  and 
complete  custody  and  control  of  their  five  chil- 
dren. The  said  J.  W.  Hartigan  is  not  to  in- 
terfere with,  command,  correct,  or  in  any 
wise  exercise  any  authority  over  or  direct  the 
discipline  or  education  of  any  of  said  chil- 
dren except  by  permission  and  at  the  in- 
stance of  said  Mary  Y.  Hartigan,  but  shall 
have  the  privilege  of  seeing  them  as  often  as 
he  wi^hes  and  said  children  shall  be  free  to 
visit  him  in  his  quarters  at  said  home,  social- 
ly, when  they  so  desire. 

''(3)  Said  J.  W.  Hartigan  shall  have  the 
occupancy  and  control  of  the  two  rooms  in 
said  residence  heretofore  used  by  him  as  a 
bed  room  and  study  on  the  second  floor,  and 
of  the  back  parlor  as  an  office  or  other  use, 
on  the 'first  floor,  with  the  use  of  the  bath 
room,  and  of  the  attic  for  storage.  Said 
Mary  V.  Hartigan  shall  have  the  exclusive 
occupancy  and  control  of  the  remaining 
rooms  of  said  residence  for  her  own  use  and 
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that  of  her  children*  and  neither  party  shall 
unnecessarily  invade  or  seek  to  use  or  con- 
trol that  part  of  said  house  hereby  assigned 
to  the  other.  And  said  children  shall  be 
kept  in  said  house  as  their  house,  and  not  be 
removed  therefrom  to  any  other  quarters  or 
place  whatsoever  except  by  the  mutual  con- 
sent and  permission  of  the'  parties  to  this 
agreeme&t  previously  obtained— provided  on- 
ly that  this  shall  not  be  construed  to  prevent 
said  children  going  away  temporarily  on  brief 
visits  in  company  with  their  mother  or  by 
her  consent 

"(4)  Said  J.  W.  Hartigan  further  agrees 
to  pay  over  to  said  Mary  V.  Hartigan,  or 
place  to  her  credit  in  a  bank  of  Morgantown, 
each  month  beginning  with  this  month  of  Oc- 
tober, 1899,  the  sum  of  fifty  dollars,  out  of 
which  the  said  Mary  V.  Hartigan  shall  pro- 
vide food  and  clothing  for  said  children  and 
pay  all  necessary  expenses  for  supporting 
them  in  their  said  home,  including  the  ex- 
penses of  their  education  in  the  local  schools. 
And  said  Mary  Y.  Hartigan  shall  not  contract 
or  incur  any  debt  or  debts  on  said  account  of 
any  kind  or  character  whatsoever. 

"(5)  The  said  J.  W.  Hartigan  shall  fur- 
ther provide  decent  and  suitable  household 
and  kitchen  furniture  for  said  entire  houses 
keep  said  house  in  good  repair,  and  pay  all 
other  expenses,  including  taxes,  water  and 
gas  bills,  for  its  maintenance  as  a  residence* 

*'(6)^  Said  J.  W.  Hartigan  shall  not  eat  at 
the  common  table  of  said  family,  but  shall 
make  separate  provision  for  his  own  board- 
ing at  a  hotel  or  elsewhere. 

"(7)  This  agreement  shall  remain  in  full 
force  and  effect  until  the  youngest  child  shall 
reach  her  majority. 

*'Glven  under  our  hands  this  11th  day  of 
October,  1899. 

••Mary  V.  Hartigan. 
••J.  W.  Hartigan." 

This  agreement  was  duly  acknowledged  by 
the  said  J.  W.  Hartigan  on  the  5th  day  of 
September,  1901,  before  the  clerk  of  the  coun- 
ty court  of  Monongalia  county,  and  on  the 
same  day  was  proved  before  the  said  clerk 
as  to  the  said  Mary  Y.  Hartigan  by  the  oaths 
of  W.  P.  Willey  and  B.  H.  Cooms,  and  ad* 
mitted  to  record  in  the  office  of  the  said  clerk 
on  said  6th  day  of  September,  1901.  Plain- 
tiff based  her  grounds  for  divorce  and  alimo- 
ny on  cruel  and  inhuman  treatment  of  her, 
and  abandonment  and  desertion  by  the  de- 
fendant The  defendant  answered  the  bill 
denying  all  its  material  allegations,  to  which 
the  plaintiff  replied  generally.  The  deposi- 
tions taken  by  the  plaintiff  and  the  defendant 
are  very  voluminous,  constituting  over  900 
pages  of  the  record  in  this  cause.  The  cause 
was  brought  on  to  be  heard  on  the  23d  day 
of  June,  1902,  when  the  court  decreed  that 
plaintiff  be  divorced  from  bed  and  board 
from  her  husband,  said  defendant,  and  that 
they  be  perpetually  separated;  that  plain- 
tiff be  thereafter  perpetually  and  fully  pro- 
tected in  ber  person  from  said  defendant,  and 
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in  all  her  property  and  estate  then  owned  by 
her,  except  as  thereinafter  provided,  and  in 
all  her  property  and  estate  thereafter  ac- 
quired against  any  claim  or  demand  of  de- 
fendant, and  free  from  any  marital  right  or 
claim  of  the  husband;  and  a  like  provision 
for  the  protection  of  the  defendant's  property 
against  plaintiff,  except  as  thereinafter  pro- 
vided, and  in  all  property  and  estate  thereaft- 
er acquired  by  him  against  any  claim  or  de- 
mand or  estate  of  said  plaintiff,  and  decreed 
that  said  contract  of  October  11,  1899,  be  set 
aside,  canceled,  and  annulled,  and  further 
decreed  as  follows:  "The  court,  without 
now  determining  what  interest,  if  any,  the 
said  defendant  has  in  the  real  estate  known 
as  the  hospital  property,  situated  on  Spruce 
street  in  Morgantown,  Monongalia  county, 
W.  Va.,  referred  to  In  said  contract  dated 
October  11,  1899,  and  which  was  conveyed  to 
the  said  plaintiff  by  John  Marshall  Hagans 
and  James  W.  Hartigan  by  deed  bearing  date 
on  the  2d  day  of  April,  1897,  a  copy  of  which 
is  filed  with  the  bill  in  this  cause,  and  ex- 
pressly reserving  all  questions  as  to  the  in- 
terest of  the  defendant  in  said  property  un- 
til the  future  order  of  this  court,  doth  ad- 
Judge,  order  and  decree  that  the  said  plain- 
tiff shall  have  and  hold  the  exclusive  use, 
possession,  and  control  of  the  said  property 
together  with  the  appiu*tenances  and  priv- 
ileges thereunto  belonging  and  all  the  rents, 
Issues,  and  profits  of  the  same  to  the  same 
extent  and  as  fully  as  she,  the  said  plain- 
tiff, would  if  sole  owner  thereof,  and  that 
the  said  property  shall  be  taken,  held,  and 
accepted  by  the  said  plaintiff  in  lieu  of 
alimony,  and  the  court  doth  reserve  for  fu- 
ture order  of  this  court  the  question  of  the 
Interests  of  each  of  the  said  parties  in  the 
said  property  and  also  the  question  of  fur- 
ther alimony  to  be  granted  the  plaintiff 
as  against  the  defendant  The  court  doth 
further  adjudge,  order,  and  decree  that  the 
said  defendant  may,  at  his  election,  continue 
in  possession  of  the  said  hospital  property 
for  six  months  from  the  rising  of  this  court 
upon  the  condition,  however,  that  he,  the  said 
defendant,  pay  to  the  said  plaintiff  the  sum  of 
$50  per  month  for  the  use  of  said  property. 
Said  $50  per  month  to  be  paid  by  the  defend- 
ant to  the  plaintiff  monthly  in  advance,  and 
at  the  expiration  of  the  said  six  months  from 
the  rising  of  this  court,  or  at  once,  if  the  said 
defendant  desires  not  to  continue  in  posses- 
sion thereof  upon  the  terms  and  conditions 
of  paying  $50  per  month  in  advance  to  the 
said  plaintiff,  or  if  the  defendant  undertakes 
to  remain  in  possession  of  the  said  property 
on  said  terms  and  conditions  and  at  any  time 
before  the  expiration  of  said  six  months,  shall 
fail  to  pay  to  the  said  plaintiff  the  said  $50 
per  month  in  advance  for  any  month,  then, 
in  either  event,  the  plaintiff  upon  her  motion 
may  sue  out  of  the  clerk's  office  of  this  court 
a  writ  of  possession  for  said  property.  The 
court  doth  further  adjudge,  order,  and  decree 
that  the  said  plaintiff  shall  have  the  ex- 


clusive care,  custody,  and  control,  and  shall 
maintain  the  infant  female  children  of  plain- 
tiff and  defendant,  to  wit,  Elizabeth  WiDey 
Hartigan,  Mary  Virginia  Hartigan,  and  Sa- 
rah Hartigan,  and  the  said  plaintiff  shall 
maintain,  support,  and  educate  them  free 
from  any  charge  upon  "defendant  further 
than  that  allowed  the  plaintiff  by  this  order 
or  by  future  order  of  the  court.  It  appearing 
to  the  court  that  the  said  plaintiff  is  pos- 
sessed of  some  other  estate  of  her  own  in  ad- 
dition to  her  interest  and  estate  in  said  hospi- 
tal property,  and  that  she  asks  to  be  per* 
mitted  to  support  and  educate  the  two  in- 
fant male  children  of  plaintiff  and  defendant, 
to  wit,  John  Marshall  Hartigan  and  Jamee 
William  Hartigan,  it  is  therefore  adjudged, 
ordered,  and  decreed  that  the  said  plaintiff 
may,  if  she  so  elect,  at  her  own  expense,  un- 
dertake the  support  and  education  of  the 
said  two  infant  male  children  and  for  that 
purpose  she  may  have  the  custody  and  control 
of  them,  but  the  court  doth  further  adjudge, 
order  and  decree  that  if  the  said  plaintiff 
decline  to  so  undertake  to  sui^tort  and  edu- 
cate the  said  two  male  children,  or  if  she 
should  undertake  to  do  so  and  fail,  either 
through  disinclination  on  her  part  or  from 
her  inability  to  control  them,  then  they  shall 
be  placed  in  the  charge  of  and  under  the 
control  of  the  defendant,  and  in  the  event 
that  said  male  children  are  placed  under 
the  control  of  the  defendant,  he,  the  said  de- 
fendant, shall  be  liable  for  their  support  and 
maintenance.  The  court  doth  reserve  the 
right  to  make  such  order  in  the  future  as 
shall  be  deemed  best  for  the  control  and 
maintenance  of  the  said  two  male  infant  chil- 
dren of  plaintiff  and  defendant  The  court 
doth  further  adjudge,  order,  and  decree  that 
the  plaintiff  recover  against  the  defendant 
her  cost  by  her  in  this  behalf  expended.** 
From  which  decree  the  defendant  appealed, 
and  says  that  the  court  erred  in  granting  the 
plaintiff  the  divorce  from  bed  and  board  from 
defendant  and  decreeing  that  the  agreement 
dated  the  11th  day  of  October,  1899,  be  set 
aside,  canceled,  and  annulled,  and  in  decree- 
ing that  the  plaintiff  should  have  and  hold 
the  exclusive  use,  possession,  and  control  of 
the  property  mentioned  in  the  decree,  to- 
gether with  the  appurtenances  and  privileges 
thereto  belonging,  and  the  rents,  issues,  and 
profits  thereof,  and  in  decreeing  that  the 
plaintiff  should  have  the  exclusive  care,  cus- 
tody, and  control  of  the  female  children  men- 
tioned in  the  decree ;  and  at  her  option  should 
have  the  control  of  the  two  male  children  and 
the  like  option  to  support  and  educate  them. 
Since  the  submission  of  the  cause  to  this 
court  the  death  of  the  plaintiff  has  been 
suggested  on  the  record.  The  testimony  taken 
in  the  case  is  very  conflicting,  and  as  touch- 
ing the  allegations  of  cruelty  the  evidence  is 
sufiScient  to  warrant  the  circuit  court  in 
granting  the  divorce  from  bed  and  board. 
Counsel  for  defendant  contends  that  it  may 
fairly  be  said  that  the  evidence  for  the  plain- 
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tiff  does  not  outweigh  the  eyidence  for  the 
defendaot,  and  the  burden  of  proof  being 
upon  plaintiff,  she  was  not  entitled  to  the 
decree  of  divorce,  but  the  court  haying  so 
found  under  the  evidence,  conflicting  as  it 
was,  and  this  court,  not  being  able  to  see  that 
the  evidence  preponderates  in  favor  of  de 
fendant,  will  not  disturb  the  decree  on  that 
point  It  does  not  appear  upon  the  face  of 
the  decree  whether  the  decree  was  based 
upon  the  evidence  of  cruelty,  or  abandonment, 
but  as  the  evidence  fails  to  sustain  the  de- 
cree on  the  latter  point,  we  assume  that  It 
was  based  upon  the  former  ground  of  cruelty. 
As  to  the  canceling  and  annulling  of  the 
contract  of  October  11, 1809,  this  is  a  contract 
of  separation  made  by  a  married  woman  with 
her  husband,  not  only  to  live  separate  and 
apart,  but  by  it  they  agree  to  separate  from 
bed  and  board  and  otherwise  dissolve  their 
marital  relations.  "The  said  Mary  V.  Harti- 
gan  agrees  to  convey  forthwith  by  deed  in 
fee  to  J.  W.  Hartigan,  the  house  and  lot  now 
occupied  by  them  as  their  residence  on  Spruce 
street  in  the  town  of  Morgantown,  West 
Virginia."  The  consideration  for  which  con- 
veyance of  said  property  is  the  agreement  on 
the  part  of  said  J.  W.  Hartigan  to  surrender 
to  said  Mary  V.  Hartigan  the  full,  absolute 
and  complete  custody  and  control  of  their 
five  children;  he  to  occupy  certain  rooms 
designated  in  the  house,  and  she  and  the 
children  to  have  the  exclusive  occupancy  and 
control* of  the  remaining  rooms;  he  to  pay 
her  $50  a  month,  out  of  which  she  should 
provide  food  and  clothing  for  the  children, 
and  pay  all  necessary  expenses  for  supporting 
them,  including  the  expenses  of  their  educa* 
tion  in  the  local  schools. 

It  is  contended  by  the  appellant  that  the 
agreement  in  its  provisions  "was  fair  and 
liberal  towards  the  plaintiff."  It  is  true 
plaintiff  in  her  testimony  says  that  she  was 
consulted  about  the  terms  of  the  agreement, 
and  that  she  suggested  the  consideration,  and 
that  she  entered  Into  the  agreement  with  the 
full  knowledge  of  her  marital  rights,  but 
denied  that  the  consideration  named  in  the 
agreement  was  adequate,  and  says  she  signed 
it  "because  I  could  not  get  anything  els& 
My  uncle  tried  to  induce  him  to  be  generous." 
What  is  the  consideration  moving  from  de- 
fendant to  plaintiff  for  all  this  property, 
which  the  record  shows  is  worth  from  $10,000 
to  $12,000?  The  first  consideration  is  the 
giving  up  of  the  control,  custody,  and  main- 
tenance of  the  children  to  the  plaintiff;  the 
defendant  being  relieved  from  all  responsi- 
bility and  the  duty  of  providing  and  caring 
for  the  said  children,  which  the  law  requires 
at  his  hands.  The  money  consideration  is 
$50  per  month,  which  is  an  Inadequate  sup- 
port for  the  wife  and  children,  besides  a 
considerable  portion  of  the  house  is  given 
over  to  defendant  for  his  use  and  occupancy. 
It  is  very  evident  from  the  testimony  in  the 
case  that  the  plaintiff  at  the  time  of  the 
execution  of  said  agreement  had  become  al* 


most  desperate  and  therefore  willing  to  ex- 
ecute any  sort  of  an  agreement  to  get  entire 
control  of  her  children.  The  property  was 
hers,  and  she  was  entitled  to  the  rents  and 
profits  thereof,  and  was  entitled,  at  the  hands 
of  the  defendant,  to  a  support  for  herself 
and  her  children;  and  yet  she  entered  into 
this  contract  whereby  she  took  upon  herself 
the  burden  of  supporting  herself  and  all  the 
children  for  the  sum  of  $50  per  month.  And 
even  that  was  to  cease  when  the  youngest 
child  should  arrive  at  the  age  of  21  years, 
at  which  time  the  plaintiff  was  to  be  turned 
"out  upon  the  cold  charities  of  the  world;"  at 
least  upon  her  own  resources,  divested  of  all 
title  or  interest  in  her  property,  which  she 
agreed  to  convey  in  fee  to  the  defendant 
This  agreement  to  convey  the  property  seems 
to  be  without  any  adequate  consideration. 
It  is  claimed  by  counsel  for  appellant  that 
he  had  an  equity  in  the  proper^  by  reason 
of  the  improvements  he  placed  upon  it  It 
is  true  that  he  placed  the  most  of  the  im- 
provements upon  it,  but  the  improvements 
were  an  absolute  gift  to  the  plaintiff  by  the 
defendant  for  herself  and  their  children,  and 
her  title  to  the  property  and  the  enjoyment 
thereof  was  complete.  It  is  well  settled 
that  a  contract  of  the  character  of  the  one 
here  in  question  must  be  fair,  equitable,  and 
just  In  4  Pom.  Eq.  ft  1405,  in  treating  of 
the  essential  elements  and  incidents  of  a 
contract  which  equity  will  enforce,  the 
author  says:  "The  elements  which  peculiarly 
affect  the  equitable  character  of  the  agree- 
ment and  of  the  remedy  are  the  following: 
The  contract  must  be  perfectly  fair,  equal, 
and  Just  in  its  terms,  and  in  its  circum- 
stances. The  contract  and  the  situation  of 
the  parties  must  be  such  that  the  remedy 
of  specific  performance  will  not  be  harsh 
or  oppressive."  See,  also,  section  397,  Hogg's 
Eq.  Pr.,  where  it  is  said:  "It  must  also  be 
based  upon  a  valuable  consideration;  •  •  • 
and  the  contract  must  also  be  Just  and 
equitable  and  free  from  fraud,  and  in  har- 
mony with  equity  and  good  conscience"-— 
and  cases  there  cited.  And  in  2  Beach,  Mod. 
Eq.  Jur.  S  567:  "The  relief  being  discre- 
tionary, it  follows,  therefore,  that  in  the 
first  place  the  contract  must,  under  all 
circumstances,  be  equitable  and  Just  An 
agreement  may  be  valid  at  law,  and  there 
may  not  be  sufficient  grounds  for  its  can- 
cellation in  equity;  and  yet,  upon  a  fair 
and  Just  consideration  of  the  attendant  and 
collateral  circumstances,  the  court  will  ab- 
stain from  decreeing  its  performance.  Be- 
fore granting  such  a  decree,  the  court  must 
be  satisfied,  not  only  of  the  existence  of  a 
valid  contract,  free  from  fraud  and  enforcea- 
ble in  law,  but  also  of  its  fairness,  and  of 
its  harmony  with  equity  and  good  con- 
science; and  any  fact  showing  that  a  con- 
tract is  unfair,  unjust,  or  against  good  con- 
science, will  Justify  a  court  of  equity  in  re- 
fusing to  decree  its  specific  performance." 
If  these  principles  apply  to  agreements  and 
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contracts  made  between  parties  trading  at 
arms  length  and  in  every  respect  competent 
to  contract,  bow  much  more  strongly  wonld 
they  apply  In  favor  of  the  wife  contracting 
with  her  hnsband.  Can  It  be  said  of  the 
contract  in  question  here  that  the  consid- 
eration was  adequate,  or  that  the  contract 
was  Just  fair,  and  equitable? 

It  is  claimed  by  appellee  that  the  contract 
was  against  public  policy,  and  cites  1  Blsh. 
on  Mar.  &  Div.  §  1261  et  seq.,  and  cases  there 
cited,  and  therefore  not  enforceable  in  equi- 
ty ;  while  It  is  claimed  by  counsel  for  appel- 
lant "that  the  agreement  was  not  an  agree- 
ment for  the  separation  of  the  husband  and 
wife.  They  had  already  separated,  and  the 
agreement  was  entered  into  subsequently  to 
the  separation,  and  because  it  had  already 
taken  place.**  This  is  contrary  to  the  posi- 
tion taken  by  the  defendant  in  his  answer, 
where  he  says:  "In  October  in  the  year  1899, 
an  agreement  of  separation  was  entered  into 
between  the  plaintiff  and  the  defendant,  and 
from  that  time  until  the  present  they  have 
not  lived  together  as  husband  and  wife." 
And  further,  "Respondent  has  never  in  any 
way  abandoned  or  deserted  the  plaintiff,  or 
done  anything  which  could  properly  be  con- 
strued as  abandonment  or  desertion.  On  the 
contrary  any  abandonment  or  desertion 
which  has  taken  place,  has  been  by  the  plain- 
tiff herself,  and  without  any  reasonable  cause 
or  occasion  for  the  same.  Respondent  is  ad- 
vised, and  therefore  alleges,  that  the  separa- 
tion which  took  place  upon  and  by  reason  of 
the  execution  of  the  said  agreement,  dated 
the  11th  day  of  October,  in  the  year  .1899, 
could  not  properly,  by  reason  of  that  instru- 
ment, be  construed  as  abandonment  or  deser- 
tion, or  as  a  proper  ground  for  divorce.** 
Thus,  it  will  be  seen  that  defendant  clearly 
understood  the  agreement  to  be  an  agree- 
ment of  separation,  and  which  separation 
took  place  at  the  time  of  the  execution  of 
said  agreement  In  Switzer  v.  Swltzer,  26 
Grat  574,  syl.,  It  is  held:  "A  contract  be- 
tween a  husband  and  wife  in  an  agreement 
for  a  separation,  cannot  be  sustained  in  any 
case  in  which  it  does  not  clearly  appear,  that 
in  the  negotiation  which  preceded  the  agree- 
ment as  well  as  at  the  time  of  executing  the 
same,  the  wife  was  in  a  position  in  which 
she  could  act  and  did  act  not  only  with  per- 
fect freedom,  but  with  a  full  knowledge  and 
appreciation  of  all  the  circumstajices  of  her 
situation,  and  of  her  individual  and  marital 
rights;  and  the  contract  In  itself  must  be 
fair  and  Just  wholly  free  from  exception,  and 
such  as  a  court  of  equity  might  have  Imposed 
upon  the  parties  in  a  case  In  which  their  per- 
sons and  their  property  had  properly  fallen 
under  its  Jurisdiction  and  control."  It  will 
be  observed  here  that  the  contract  in  itself 
must  be  fair  and  Just  wholly. free  from  ex- 
ception, and  such  as  a  court  of  equity  might 
have  imposed  upon  the  parties  in  a  case  in 
which  their  persons  and  their  property  had 
properly  fallen  under  its  Jurisdiction  and 
controL    In  case  at  bar  the  wife  contracts 


to  convey  her  property  absolutely  and  in 
fee  for  a  consideration  wholly  inadequate,  if 
there  can  be  said  to  be  a  valuable  considera- 
tion at  all;  and  while  it  appears  from  her 
own  testimony  that  Oie  had  full  knowledge 
and  appreciation  of  all  the  circumstances  of 
her  situation  and  her  marital  rights,  at  the 
same  time  it  appears  that  the  drcumstances 
were  such  as  to  produce  in  her  an  almost 
frenzied  state  of  mind,  and  to  such  an  ex- 
tent ^at  she  was  ready  to  make  any  sacrifice 
of  her  property  in  order  to  get  sole  control 
and  custody  of  her  children,  and  because 
of  these  conditions  she  entered  into  this 
agreement  which  if  enforced  would  in  a  few 
years  deprive  her  of  all  the  rights  and  bene- 
fits in  and  to  her  said  property.  Can  it  be 
thought  for  a  moment  that  any  court  of  equi- 
ty, having  Jurisdiction  of  the  persons  and 
the  property  of  these  parties,  could  or  would 
have  imposed  upon  the  plaintiff  the  terms 
and  conditions  in  the  contract  of  October  11, 
1899,  and  sought  to  be  canqieled  and  annulled 
in  this  cause?  The  circuit  court  did  not  arr 
in  setting  aside,  cancelling  and  annulling  the 
contract  the  same  being  so  clearly  inequi- 
table, unfair,  and  unjust 

The  assignments  of  error  touching  the 
custody  and  control  of  the  children,  it  ta 
deemed  unnecessary  to  discuss.  There  is 
sufllcient  evidence  In  respect  to  this  matter 
to  support  the  decree  at  the  time  it  was  en- 
tered. New  conditions  have  arisen  since  the 
decree,  occasioned  by  the  decease  of  plaintiff, 
which  will  probably  make  further  action  nec- 
essary on  the  part  of  the  circuit  court  in  re- 
lation thereto. 

For  the  reasons  stated  herein,  the  decree 
of  the  circuit  court  is  affirmed. 


CBS  w.  V«-  «») 
NORFOLK  at  W.  RY.  CO.  ▼.  DAVIS  et  aL 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Jan.  23,  1906.) 
!•  KinNEWT    Domain  — Compenbatiow—BUjb- 

ICSNTS. 

In  a  condemnation  proceeding,  every  ele- 
ment of  value  which  would  be  taken  into  con- 
sideration between  private  parties  in  a  sale  of 
property  should  be  considered  in  arriving  at  a 
just  compensation  for  the  land  proposed  to  be 
taken,  and  it  is  proper  to  consider,  not  only 
the  use  for  which  the  land  may  be  maintained 
at  the  time,  but  its  adaptability  to  any  and 
every  useful  purpose  to  which  it  might  be  put. 
[Ed.  Note. — ^For  cases  in  point  see  voU  18, 
Cent  Dig.  Bhiinent  Domain,  IS  852-356.] 

2.  Same. 

As  a  general  rule,  compensation  to  the 
owner  is  to  be  estimated  by  reference  io  the 
uses  f(w  which  the  appropriated  lands  are  suit- 
able, having  regard  to  the  existing  business  or 
wants  of  the  community  or  such  as  may  be 
reasonably  exi>ected  in  the  immediate  future. 

[Ed.  Note. — ^For  cases  in  point  see  voL  18, 
Cent.  Dig.  Eminent  Domain,  St  852-^56.]* 

8.  Sams. 

As  to  the  value  of  the  property  ttJcen,  the 
proper  Inquiry  is,  what  is  the  value  of  the  prop 
erty  for  the  most  advantageous  uses  to  which 
it  may  be  applied? 

[Ed.  Note. — ^For  cases  in  point  see  voL  1& 
Cent  Dig.  Eminent  Domain,  U  852-856.] 
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i.  Sams— 'AassssiiEifT  or  Coicpsnsation — ^Ap- 
peal— Pbbjudioial  Ebbob. 

In  a  condemnation  proceedinfjf,  when  a  false, 
Bpeculative,  and  conjectural  basis  of  the  value 
of  the  real  estate  proposed  to  be  taken  is  per- 
mitted to  go  in  evidence  to  the  jury  over  the 
objections  of  a  party,  it  will  be  presumed  that 
the  objecting  party  was  prejudiced  thereby. 

[E3d.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  ft  686.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Mingo  County. 

Action  by  the  Norfolk  &  Western  Bail- 
way  Company  against  T.  J.  Davis  and  others. 
Judgment  for  defendants,  and  plaintiff 
brings  error.    Reversed. 

Joseph  I.  Doran  and  Holt  &  Duncan,  for 
plaintiff  in  error.  Simms  &  Enslow,  for  de- 
fendants in  error. 

HgWHOBTS^  p.    This  U  a  proceeding 

by  the  Norfolk  &  Western  Railway  Com- 
pany for  the  condemnation  of  a  strip  of 
land  2,567  feet  in  length,  along  the  bank 
of  the  Tug  Fork  of  Sandy  river,  in  Mingo 
county,  being  the  front  of  a  tract  of  some 
550  or  600  acres;  the  strip  to  be  taken  con- 
taining 5.02  acres,  the  property  of  T.  J.  Davis 
and  others,  for  its  use  in  the  construction 
of  a  branch  of  its  railroad.  The  applicant 
offered  the  owners  $500,  wtdch  they  refused 
to  accept  It  then  applied  to  the  circuit 
court  of  Mingo  county  for  the  appointment 
of  commissioners,  under  the  statute,  to  as- 
certain the  compensation,  who  reported  $900 
as  a  fair  compensation  for  the  land  taken 
and  .damages  to  the  residue  of  the  property, 
which  report  was  excepted  to  by  the 
applicant,  ''because  the  amount  fixed  by  said 
commissioners  in  their  report  as  compensa- 
tion for  the  land  proposed  to  be  taken  and 
damaged  is  grossly  excessive,"  and  demanded 
that  the  question  of  compensation  be  ascer- 
tained  by  a  jury.  The  defendants  also  ex- 
cepted to  said  report,  "because  the  amount 
fixed  by  said  commissioners  in  their  r^;K>rt 
as  compensation  for  the  land  proposed  to 
be  taken  and  damaged  is  grossly  inadequate," 
and  likewise  demanded  a  jury  to  ascertain 
the  compensation  and  damages.  Accord- 
ingly a  jury  was  impaneled  and  sworn,  and, 
after  hearing  the  evidence,  returned  the  fol- 
lowing verdict:  "We,  the  jury,  find  tor  the 
defendants  the  sum  of  $2,850  as  compensa- 
tion and  damages  for  the  land  proposed  to  be 
taken  as  shown  and  described  in  the  petition 
and  plat  filed  herein."  During  the  trial 
the  plaintiff  objected  to  certain  evidence  of- 
fered by  the  defendants,  and  excepted  to  the 
ruling  of  the  court  in  permitting  the  evidence 
to  go  in,  and  moved  the  court  to  set  aside  the 
verdict  of  the  jury  and  grant  it  a  new  trial, 
because  the  same  was  contrary  to  law  and 
without  evidence  to  support  It,  which  motion 
the  court  overruled  and  entered  judgment 
requiring  the  plaintiff  to  pay  said  sum  of 
$2,350,  to  which  plaintiff  excepted  and  pro- 
cured from  one  of  the  judges  of  this  court 
a  writ  of  error. 


The  questions  presented  for  the  considera- 
tion of  this  court  are  as  to  whether  the  amount 
of  compensation  found  by  the  jury  is  so  high 
that  it  must  be  attributed  to  prejudice  partial- 
ity, passion,  or  mistake  of  law  or  judgment, 
and  whether  the  court  erred  in  permitting  cer- 
tain evidence  to  go  to  the  jury,  as  claimed 
by  plaintiff's  counsel.  It  is  conceded,  as 
well  as  proved,  that  the  land  taken  for  the 
right  of  way,  being  a  strip  80  feet  wide,  ex- 
cept for  a  distance  where  a  fill  was  made  it 
is  enlarged  to  140  feet,  is  rough  hillside  land, 
wholly  unfit  for  cultivation,  and  the  evidence 
shows  that  between  the  right  of  way  and 
the  river  is  a  strip,  the  most  of  which  is 
bottom  land,  of  about  90  feet  in  width,  which 
is,  by  the  road,  severed  from  the  main  body 
<tf  the  tract  of  land  out  of  which  the  right 
of  way  is  taken.  There  are  two  producing 
gas  wells  on  the  land  outside  of  the  right 
of  way  proposed  to  be  taken,  one  within 
about  10  feet  of  the  right  of  way,  the  other 
about  200  feet  up  Lower  Burning  creek 
from  its  mouth,  so  that  the  well  must  be 
within  100  feet  or  less  of  the  right  of  way, 
but  none  upon  the  right  of  way.  T.  J.  Da- 
vis, a  witness  in  behalf  of  himself  and  the 
other  owners,  testified  that  the  compensation 
and  damages  should  be  $4,300,  that  he  based 
his  judgment  upon  an  estimate  that  he  had 
made;  and  testified  that  the  two  wells  pro- 
ducing gas  brought  in  rentals  of  $600  per 
year,  to  which  testimony  of  Mr.  Davis,  so 
far  as  It  referred  to  the  gas  upon  the  land 
and  the  rentals  accruing  from  the  two  pro- 
ducing wells,  the  counsel  for  the  plaintiff 
objected,  but  the  objection  was  overruled, 
and  plaintiff  excepted.  Here  was  proof  of 
actual  development  of  the  gas,  the  wells 
were  bringing  in  certain  definite  rentals,  and 
it  was  certainly  competent  to  show  to  what 
extent  developments  had  been  made,  and 
what  was  actually  being  done  with  the 
land.  It  seems  to  be  a  rule  well  established 
that  every  element  of  value  which 'would  be 
taken  into  consideration  between  private  par- 
ties in  a  sale  of  property  should  be  consider^ 
ed  in  a  proceeding  of  this  character  in  arriv- 
ing at  a  just  compensation  for  the  land  tak- 
en, and  It  is  proper  to  consider  not  only  the 
use  for  which  the  land  may  be  maintained  at 
the  time,  but  its  adaptability  to  any  and 
every  useful  purpose  to  which  it  might  be 
put. 

In  15  Cyc.  724:  "If  a  tract,  of  which  the 
whole  or  a  part  is  taken  for  a  public  use, 
possesses  a  special  value  to  the  owner,  wbi<A 
can  be  measured  by  money,  he  is  entitled  to 
have  that  value  considered  in  the  estimate 
of  the  compensation  and  damages.  Com- 
pensation Is  not  to  be  estimated  simply  with 
reference  to  the  value  of  the  land  to  the 
owner  in  the  condition  in  which  he  has 
maintained  it,  but  with  reference  to  what  its 
present  value  is  in  view  of  the  uses  to  which 
it  is  reasonably  capable  of  being  putf' — and 
cases  there  cited.    In  Harrison  t.  Toung, 
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9  Ga.  359,  it  Is  held:  "The  yalne  of  land 
taken  for  public  use  is  not  restricted  to  its 
agricultural  or  productive  qualities,  but  in- 
quiry may  be  made  as  to  all  other  legitimate 
purposes  to  which  the  property  could  be 
appropriated."  In  Boom  Co.  v.  Patterson, 
98  U.  S.  403,  25  L.  Ed.  206,  it  is  held:  "In 
determining  the  value  of  lands  appropriated 
for  public  purposes,  the  same  considerations 
are  to  be  regarded  as  in  a  sale  between  pri- 
vate parties ;  the  Inquiry  in  such  cases  being, 
what,  from  their  availability  for  valuable 
uses,  are  they  worth  in  the  market"  And 
it  is  there  further  held :  "As  a  general  rule, 
compensation  to  the  owner  is  to  be  estimated 
by  reference  to  the  uses  for  which  the  ap- 
propriated lands  are  suitable,  having  regard 
to  the  existing  business  or  wants  of  the 
community,  or  such  as  may  be  reasonably 
expected  in  the  immediate  future."  In  that 
case  the  court  adopts  the  language  of  the 
Supreme  Court  of  New  York  in  the  Matter  of 
Furman  Street,  17  Wend.  669,  where  it  is 
said  the  proper  inquiry  was:  "What  is  the 
value  of  the  property  for  the  most  advan- 
tageous uses  to  which  it  may  be  applied?" 
In  Muller  v.  Railway  Co.  (Cal.)  23  Pac.  265, 
the  court  says:  "In  arriving  at  the  value  of 
the  land,  all  its  capabilities,  all  the  uses  to 
which  it  is  adapted,  should  be  taken  into 
consideration.  These  capabilities  are  esti- 
mated by  a  purchaser,  and  we  cannot  see 
why  evidence  in  regard  to  them  is  not  ad- 
missible. The  same  considerations  are  to 
be  regarded  as  in  a  sale  of  land  between 
private  parties."  Boom  Co.  v.  Patterson, 
98  U.  S.  403,  25  L.  Ed.  206.  And  in  Reed 
V.  Railway  Co.  aH.)  17  N.  E.  807,  it  is 
held:  "The  price  to  be  paid  by  a  railway 
company  for  land  taken  under  eminent  do- 
main is  its  value  for  any  purpose  for  which 
it  is  shown  by  the  evidence  it  is  available, 
and  not  simply  its  value  as  land  as  it  is  at 
the  time."  Railway  Co.  ▼.  Moore  and  Others 
(III.)  15  N.  E.  764.  A  long  line  of  decisions 
is  cited  to  the  same  effect  from  the  states  of 
Illinois,  Kentucky,  Massachusetts,  Missis- 
sippi, Missouri,  New  Hampshire,  New  York, 
Tennessee,  Texas.  Virginia,  Washington, 
Wisconsin,  and  the  United  States.  18  Cent. 
Dig.  cc.  1249-1257,  §  356, 

It  is  a  fact  that  the  property  proposed  to 
be  taken  in  the  case  at  bar  for  the  right  of 
way  is  a  developed  gas  property,  two  produ- 
cing wells  almost  Immediately  on  the  line  of 
the  right  of  way.  Could  any  one  for  a 
moment  say  that  in  negotiations  between 
private  parties  for  the  sale  and  purchase  of 
said  property  they  would  not  take  into  con- 
sideration the  fact  of  the  existence  of  gas 
under  the  property  as  an  element  In  ascer- 
taining the  value  of  the  property?  Gas  is  an 
article  of  commerce,  and  the  fact  that  it  is 
now  being  piped  to  market  from  the  premises 
is  entirely  proper  to  be  taken  into  considera- 
tion as  an  element  of  value  in  fixing  the 
amount  of  compensation,  and  it  was  proper  to 


permit  the  witness  to  state  what  rental  was 
being  derived  from  the  said  gas  wells,  and  it 
was  competent  evidence  in  estimating  the 
value  of  the  property.  "The  particular  nse 
to  which  the  property  is  devoted,  and  in  con- 
sequence of  which  it  has  an  intrinsic  value 
to  the  owner,  la  a  fact  which  he  has  a  right 
to  have  considered."  15  Cyc  727,  and  cases 
there  cited.  See,  also,  2  Lewis,  Em.  Dom. 
par.  479.  The  court  did  not  err  in  admitting 
testimony  in  relation  to  the  actual  gas  pro- 
duction, and  the  fact  that  the  land  to  be 
taken  was  gas  territory,  in  view  of  the  fact 
of  its  development  as  such.  Said  witness,  on 
cross-examination,  was  asked  Just  how  much 
he  embraced  for  this  five  acres  in  his  estimate 
of  $4,300,  and  answered:  "I  told  you  that  I 
regarded  the  coal  under  the  right  of  way  to 
be  worth  about  $800.  I  put  the  land  at 
$500."  He  then  stated  that  he  put  the  gas 
territory  taken  at  $3,000 — ^making  np  his 
estimate  of  $4,300.  Counsel  for  plaintiff 
moved  the  court  to  instruct  the  jury  to  dis- 
regard the  witness'  answer  to  the  question 
propounded  by  counsel  fOr  defendants  as  to 
his  estimate  of  damages  of  $4,300,  which 
motion  was  overruled,  and  plaintiff  excepted, 
and  counsel  for  plaintiff  insist  that  the  court 
erred  therein  to  its  prejudice,  in  permitting 
speculative  and  fictitious  estimates  of  values 
to  go  to  the  jury  and  not  the  market  value 
of  the  property  to  be  taken,  which  was  not 
stated  by  the  witness.  Dorian  v.  Railroad 
Co.,  46  Pa.  520,  was  an  action  for  damages  to 
a  mill  property  by  the  construction  of  the 
road,  where  it  was  held  that:  "The  injmy  to 
the  unused  and  surplus  water  power  of  the 
plaintiff  is  a  legal  ground  of  claim,  and  the 
measure  of  damages  is  its  actual  market 
value  for  any  useful  puipose;  the  mill 
property  remaining  as  it  was  when  the  road 
was  constructed.  'Hence,  evidence  as  to  the 
power  that  could  be  gained  by  erecting  a 
new  dam  further  down  the  stream,  making 
a  shorter  race  and  other  alterations,  was 
Irrelevant  and  inadmissible."  In  Canal  Co. 
V.  Archer,  9  Oill  &  J.  479.  it  is  held  that,  in 
estimating  the  value  of  property  condenmed 
for  public  use,  the  jury  should  give  the  own- 
er what  in  their  judgment  it  would  actu- 
ally, at  the  time,  sell  for,  and  not  what  it 
might  bring,  or  perhaps  ought  to  produce, 
at  some  future  time;  that  possible  or  prob- 
able profits  resulting  from  the  enjoyment  of 
the  property  are  not  proper  to  be  considered 
by  the  jury  in  making  up  their  verdict,  but 
they  should  limit  themselves  to  the  direct 
loss  sustained  by  the  owner.  And  in  Rail- 
road Co.  V.  Hlldebrand,  136  111.  467,  27  N. 
B.  69,  syl.,  point  2,  it  is  held:  "Error  to  in- 
struct the  jury  that  in  estimating  the  com- 
pensations to  be  paid  they  should  take  into 
consideration  all  appreciablCi  injuries  and 
inconveniences  caused  by  the  taking,  to  the 
land  not  taken,  'although  such  Injuries  and 
inconveniences  may  be  largely  conjectural,' 
since  the  jury  might  Infer  that  speculative 
damages    were    recoverable."     La    Mont   v* 
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Railway  Co.,  62  Iowa.  193,  17  N.  W.  466; 
Railroad  Co.  v.  McDermott  (Neb.)  41  N.  W. 
648;  U.  8.  v.  Taffe  (C.  C.)  86  Fed.  830.  And 
In  Railway  Co.  v.  Holmes  (Ga.)  11  S.  BJ.  658, 
it  is  beld  that:  "Evidence  of  what  plaintiff 
could  have  made  by  putting  the  land  to  other 
uses,  had  defendant's  trades  and  buildings 
not  been  there.  Is  inadmissible  on  the  question 
of  damages."  "Where  land  is  appropriated 
for  a  public  use,  a  compensatory,  not  a  specu- 
lative, remuneration  is  guarantied  by  the 
law  for  lands  taken  and  for  the  damages  oc- 
casioned thereby  to  the  remainder  of  the 
premises."  Powers  ▼.  Railway  Co.,  83 
Ohio  St  429. 

The  defendants,  over  the  objections  and 
exceptions  of  plaintiff  in  case  at  bar,  had 
been  permitted  to  prove  by  witness  H.  M. 
Payne,  a  civil  and  consulting  engineer  and 
mining  engineer,  the  probable  number  of 
tons  of  coal  per  acre  underlying  the  land 
proposed  to  be  taken  and  the  value  thereof 
per  ton,  as  measured  by  the  usual  price  of 
royalty  paid  to  landowners  per  ton  for  coal 
when  the  coal  was  leased  and  being  pro- 
duced, which  doubtless  formed  the  basis  of 
the  estimate  of  the  witness  Davis  of  the 
value  of  the  coal  under  the  land  taken,  when 
there  was  no  evidence  that  coal  was  leased 
or  mined  or  any  royalties  paid  anywhere 
near  the  land  taken,  or  that  coal  operations 
would  affect  that  neighborhood  or  section  in 
any  reasonable  time  in  the  future;  no  works 
were  opened  near  it,  the  land  was  not  leased 
for  operation,  nor  any  near  it  as  far  as  the 
evidence  shows.  There  seemed  to  be  no  ef- 
fort to  prove  the  market  value  of  the  land 
to  be  taken.  It  was  shown  that  there  was 
some  good  coal  under  the  land,  but  when  it 
might  be  mined  and  removed  does  not  ap- 
pear. The  coal  is  of  no  value  while  It  must 
remain  In  the  earth;  It  is  the  prospect  of 
Its  production  which  gives  it  value.  The  early 
prospect  of  its  development  is  what  adds  to 
its  value;  it  is  true  it  has  a  value  now  as 
an  investment  to  be  held  for  future  develop- 
ment, and  has,  as  such,  a  market  value,  and 
this  market  value  is  the  true  basis  of  com- 
pensation to  be  allowed.  Coal  lands  are 
sold  by  the  acre  and  have  a  market  value  by 
the  acre,  and  the  price  is  controlled  by  the 
various  elements  of  value — ^the  quality  of  the 
coal,  the  thickness  of  the  seam,  as  well  as 
conveniences  and  the  facilities  for  conveying 
it  to  market.  The  estimate  made  by  witness 
Davis  was  made  upon  a  false  basis,  con- 
jectural and  speculative,  and  should  have 
been  excluded  from  the  jury  as  well  as  all 
testimony  fixing  the  basis  of  value  upon  the 
price  per  ton  paid  as  royalty  in  coal  fields 
being  operated;  the  value  must  be  arrived 
at  by  ascertaining  the  true  market  value 
of  the  land  proposed  to  be  taken,  taking  into 
oonsideration  all  the  elements  of  value  as 
would  be  done  in  niegotiations  for  the  sale  and 
purchase  thereof  between  private  parties. 
This  principle  is  well  settled  in  Bodkin  v. 
Arnold,  48  W.  Va.  108,  36  S.  O.  980,  where 


it  is  held,  in  syllabus,  point  6:  'The  true 
measure  of  damages  is  compensation  for  the 
actual  loss  sustained  by  the  plaintiff  in  be- 
ing deprived  of  the  use  of  his  property,  and 
speculative  profits,  founded  on  an  exagger- 
ated notion  of  the  real  value  of  the  property, 
are  not  recoverable.  Evidence  tending  to 
establish  such  speculative  profits  is  inad- 
missible, as  it  may  mislead  the  jury  In 
arriving  at  the  fair  rental  value  of  the 
property." 

It  la  assigned  as  error  that  the  court 
permitted  to  be  propounded  by  counsel  for 
defendants,  to  witness  W.  H.  Hovey,  the 
question,  "Tell  the  jury  what  your  experi- 
ence is,  and,  from  the  experience  you  have 
had,  as  to  the  probability  of  -oil  in  that 
neighborhood,"  and  the  same  to  be  answered 
over  the  objection  of  plaintiff's  counsel.  Mr. 
Hovey  was  placed  upon  the  witness  stand 
as  an  expert  oil  man.  His  testimony  would 
scarcely  raise  a  suspicion  in  the  mind  of 
any  one  that  there  was  oil  in  the  tract  of 
land  from  which  the  right  of  way  is  sought 
to  be  taken.  If  the  land  contained  oil,  the 
defendants  had  a  right  to  show  it  by  any 
evidence  they  could  adduce  that  was  prac- 
tical, and  not  merely  conjectural  and  specu- 
lative. Nothing  was  shown  as  to  the  pres- 
ence of  oil  further  than  the  fact  of  the 
development  of  gas,  which  is,  at  least  to 
some  extent,  an  indication  of  the  presence 
of  oil,  and  this  fact  was  already  and  prop- 
erly before  the  jury  without  the  testimony 
of  Hovey.  In  the  absence  of  all  develop- 
ment of  oil  or  the  presence  of  oil,  all  testi- 
mony relative  thereto  was  mere  guesswork 
and  liable  to  confuse  or  mislead  the  jury, 
and,  the  question  being  purely  speculative* 
and  any  answer  thereto  necessarily  so,  the 
same  should  not  have  been  permitted  to  be 
answered. 

The  first  error  assigned  is  in  refusing  to 
set  aside  the  verdict  of  the  jury  and  grant 
a  new  trial:  "because  the  amount  of  com- 
pensation found  by  the  verdict  Is  so  high 
that  it  must  be  attributed  to  prejudice,  par- 
tiality, passion,  or  mistake  of  law  or  judg- 
ment"— citing,  in  support  of  this  assignment. 
Railway  Co.  v.  Nlghbert,  46  W.  Va.  202,  32  S. 
B.  1032,  where  it  is  held :  "A  verdict  finding 
an  amount  of  compensation,  in  a  proceeding 
by  a  railroad  company  to  condemn  land,  that 
is  so  high  that  it  must  be  attributed  to  prej- 
udice, passion,  bias,  partiality,  or  mistake  of 
law  or  judgment  will  be  set  aside."  It  is 
true  the  verdict  is  very  high  compensation 
for  the  property  proposed  to  be  taken,  and 
damages  to  the  residue  of  the  tract,  when  we 
consider  the  character,  nature,  and  quality 
of  the  land  taken,  as  well  as  the  residue  of 
the  tract.  How  far  the  verdict  of  the  jury 
was  influenced  by  the  speculative  evidence 
permitted  to  go  to  the  jury  cannot  be  known, 
and,  as  the  case  must  again  be  tried  before 
another  jury,  it  is  not  deemed  proper  to  dis- 
cuss the  evidence. 

It  la  claimed  by  defendants  that,  th«  jury 
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haying  Tlewed  the  premlBes  in  the  ooarae  of 
the  trial,  such  view  is  a  part  of  tbe  eTidence 
in  tbe  caae;  that  wliat  tli^  see  relevant  to 
tbe  iasoe  to  be  decided  b7  them  ia  alwajs 
evidence  in  a  primary  sense,  and  what  Is  do- 
tal led  to  them  conoemlng  tbe  same  subject- 
matter  by  witnesses  is  evidence  merely  in  a 
secondary  soise;  and  that  tbe  view  of  the 
premises  was  conclnslve,  and  that  tbe  verdict 
should  not  be  disturbed— citing  several  au- 
thorities. Tbe  purpose  of  a  personal  inspec- 
tion by  tbe  iury  is  to  enable  them  to  view 
tbe  whole  situation  and  see  for  themselves 
the  property  to  be  taken,  its  charact^ ,  and 
quality,  and  its  relation  to  the  residue  of  the 
tract  from  whidi  the  right  of  way  is  taken, 
and  thereby -obtain  a  more  intelligent  grasp 
of  tbe  evidence  adduced  before  them,  by 
which,  taken  in  connection  with  their  view, 
they  are  tbe  better  enabled  to  arrive  at  a 
Just  and  proper  conclusion  as  to  tbe  amount 
to  be  paid.  In  Washburn  v.  Railroad  Ca, 
69  Wis.  364,  18  N.  W.  328,  it  is  held:  "In 
assessing  tbe  compensation  to  be  made  to  tbe 
owner  of  land  taken  by  a  railroad  company, 
tbe  Jury  may  resort  to  their  own  knowledge  of 
the  premises,  obtained  from  a  view  thereof,  and 
to  their  general  knowledge  of  tbe  elements 
which  aifect  the  assessment,  in  order  to  deter- 
mine tbe  relative  weight  of  conflicting  testi- 
mony as  to  value  and  damages;  but  their 
assessment  must  be  supported  by  tbe  testimony 
or  it  cannot  stand.  Instructions  from  which 
the  Jury  might  reasonably  have  understood 
that  they  were  to  assess  tbe  compensation 
according  to  their  own  knowledge,  Judgment, 
and  good  sense,  aided  by  their  view  of  the 
premises,  and  that  they  might  do  so  without 
regard  to  the  testimony  or  in  opposition  there- 
to, are  held  erroneous."  In  the  absence  of 
Inadmissible  testimony,  or  erroneous  instruc- 
tions, a  verdict  rendered  by  a  Jury  should 
not  be  disturbed,  unless  it  was  so  high,  or 
so  low,  that  it  must  be  attributed  to  prejudice, 
partiality,  passion,  or  mistake.  When  a  false 
and  illegal  basis  of  values  has  been  permit 
ted  to  be  placed  before  the  Jury,  over  the  ob- 
jections of  a  party,  it  will  be  presumed  that 
the  objecting  party  was  prejudiced  thereby. 
For  tbe  reasons  herein  stated,  the  Judg- 
ment is  reversed,  tbe  verdict  of  tbe  Jury  set 
aside,  and  the  case  remanded  to  tbe  circuit 
court  of  Mingo  county,  there  for  a  new  trial 
to  be  bad  therein. 


(140  N.  0.  850) 

MAT  V.  LOOMIS  et  aL 

(Supreme  Court  of  North  Carolina.    Dec.  15, 
1905.) 

1.  Fbaud— Sales— False  Repsesentations. 

In  an  action  on  notes  given  for  the  purchase 
price  of  timber,  a  Judgment  dismissing  d^end- 
ant's  oounterclaim  is  erroneous,  where  the  evi- 
dence discloses  deliberate  fraud,  consisting  in 
false  representations  as  to  material  facts,  Imow- 
Ingly  and  willfnlly  made  as  an  inducement  to 
the  sale  and  by  whidi  It  was  effected,  reason- 


ably relied  on  by  defendant  and  causing  him 
pecuniary  damages. 

[Ed.  Note. — For  cases  In  point,  see  v<^  23» 
Cent  Dig.  Fraud.  U  8-14.] 

2L    Sams— ReLLAHCS     oh     RKPBBSElfTATIOlIB— 

Neoligeivcx. 

Where  a  sale  was  induced  by  the  sellers' 
false  representations,  and  they  used  artifice  to 
induce  the  buyers  to  forbear  making  inquiry, 
the  buyers'  claim  for  relief  is  not  barred  because 
of  alleged  negligence  in  relymg  on  the  repre- 
sentations. 

[Ed.  Note. — For  cases  in  point,  see  voL  23» 
Cent  Dig.  Fraud,  H  19-23.] 

8.  Sams— Expbession  of  Opinion. 

Where  the  sellers  of  timber  assured  tbe  buy- 
ers that  they  had  tbe  timber  carefully  esti- 
mated and  such  estimates  showed  certain  quan- 
tities, such  representations  were  not  mere  mat- 
ters of  opinion. 

[Ed.  Note.— For  cases  In  point,  see  vol.  23, 
Cent  Dig.  Fraud,  f  12.] 

4.  Sales  —  Fraud  —  Rescission— Oounteb- 

CLAIM. 

Where  buyers  of  timber  made  payments  in 
recognition  of  the  contract  and  have  manu- 
factured and  sold  the  timber,  they  cannot  re- 
scind the  trade  and  plead  fraud  in  the  sale  in 
bar  of  recovery  on  purchase-money  notes,  but 
may  set  up  the  fraud  by  oountercudm  and  re- 
cover for  damages  sustained. 
^[Bd.  Note. — ^For  cases  in  pomt  see  voL  43. 
Cent  Dig.  Sales,  {§  296,  299,  975.] 

Appeal  from  Superior  Court*  Haywood 
County;  Ferguson,  Judge. 

Action  by  Frank  May  against  G.  C.  Loomis 
and  others.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Reversed. 

The  plalntiif  declared  on  two  notes,  each 
for  $750,  bearing  date  December  18,  1902, 
due,  respectively,  9  and  12  months  after  date. 
The  notes  were  drawn  by  defendant  Loomis 
to  defendant  Dotson  and  indorsed  to  plaintiff 
before  maturity.  The  defendants  answered, 
admitting  the  execution  and  indorsement  of 
the  notes,  and  alleging  that  the  same  were 
executed  in  part  payment  of  the  purchase 
of  a  sawmill  plant  and  the  standing  timber 
on  two  tracts  of  land  situated  in  Hasrwood 
county,  one  of  2S0  and  the  other  of  750  acres, 
and  that  said  sale  was  effected  and  tbe  notes 
were  procured  by  false  and  fraudulent  rep- 
resentations on  the  part  of  the  plaintiff  and 
his  partner,  one  W.  EL  Cole,  who  were  ven- 
dors in  tbe  sale,  and  setting  up  such  fraud 
in  bar  of  any  liability  on  tbe  notes.  There 
was  further  answer,  setting  pp  the  alleged 
fraud  and  deceit  by  way  of  counterclaim, 
which  is  in  part  as  follows:  (1)  That  on 
December  18,  1902,  tbe  defendant  bouj;ht 
8,000,000  feet  of  merchantable  hardwood  tim- 
ber from  thfe  plaintiff  and  W.  H.  Cole,  trad- 
ing under  the  firm  name  of  May  &  Cole,  at 
the  rate  of  |1  per  1,000  feet,  on  a  tract  of 
land  orf  Pigeon  river  lb  Haywood  county, 
and  also  at  said  date,  in  connection  with  the 
purchase  of  said  timber,  bought  of  the  plain- 
tiff and  bis  said  copartner  the  steam  saw- 
mill, boilers,  and  engine  located  on  said  prem- 
ises, valued  at  $2,500,  and  likewise  horses, 
mules,  and  wagons,  valued  at  $500.  (2)  That 
at  the  time  of  making  said  sale,  and  pending 
negotiiltions  for  the  same,  the  said  May  d( 
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Cole  represented  that  this  was  a  picked  tract 
of  timber  land  which  the  said  W.  H.  Cole 
had  especially  selected  out  of  a  large  tract 
of  land  belonging  to  Crary,  Tonng  &  Ck>., 
and  that  they  had  made  two  careful  esti- 
mates of  the  merchantable  hardwood  timber 
thereon,  one  by  W.  H.  Oole  indiyidnally  and 
the  other  by  May  &  Cole,  resulting  in  3,000,000 
feet,  and  that  they  guarantied  that  there  was 
8,000,000  feet  of  merchantable  timber  there- 
on, 1,000,000  feet  of  poplar,  1,000,000  feet  of 
chestnut,  and  1,000,000  feet  of  oak,  lynn,  and  \ 
other  merchantable  hardwood,  outside  of  | 
spruce  and  hemlock,  which  were  not  consid-  I 
ered  in  the  contract;  and  the  defendants,  re-  ! 
lying  on  the  representations  and  guaranty  of  ] 
May  &  Cole  as  to  the  quantity  and  kind  of  | 
timber,  which  were  knowingly  false  and  | 
fraudulent  and  a  material  inducement  to  the  I 
contract,  purchased  the  said  3,000,000  feet  of 
timber  at  the  rate  of  |1  per  1.000  feet,  for 
the  sum  of  $3,000,  and  at  said  time,  relying 
upon  the  said  false  and  fraudulent  repre- 
sentations, intending  to  deceive,  and  which 
did  deceive,  the  defendants,  were  induced  to 
execute  a  note  set  out  in  the  complaint,  to- 
gether with  other  notes,  and  have  paid  off 
all  of  the  said  notes,  except  the  aforesaid, 
when  In  truth  and  in  fact  there  was  only 
494,728  feet  of  poplar  on  said  boundary  of 
land,  208,377  feet  of  chestnut  and  240,121 
feet  of  oak,  lynn,  and  all  other  timber,  con^ 
fiidered  in  said  contract  and  guaranty,  and 
the  plaintiff,  both  as  an  individual  and  mem- 
ber of  the  firm  of  May  &  Cole,  is  due  the 
defendants  the  sum  of  $2,036.77  as  shortage 
on  the  3,000,000  feet  of  timber  purchased  as 
aforesaid,  as  damages.  There  was  further 
allegation  of  similar  Import  to  false  and 
fraudulent  representations  in  regard  to  the 
other  property,  machinery,  etc.,  conveyed. 
The  plaintiff  replied,  denying  all  charges  of 
fraud  and  deceit  The  defendants  in  apt 
time  tendered  issues  addressed,  to  each  phase 
of  their  defense,  and  on  refusal  to  submit 
them  excepted,  and  requested  his  honor  to 
settle  the  issues  deemed  by  him  pertinent 
and  raised  by  the  pleadings.  There  was 
evidence  on  the  part  of  the  defendants  tend- 
ing to  show  that  at  the  time  of  the  trade, 
and  as  an  inducement  thereto,  both  the  plain« 
tiff  and  his  partner  stated  that  there  were 
3,000,000  feet  of  merchantable  hardwood  tim- 
ber on  the  two  tracts  of  land,  ascertained  by 
two  careful  estimates  made  at  different 
times,  and  that  the  same  had  been  picked 
out  of  20,000  acres  as  1,000  acres  of  choice 
timber  land;  that  the  machinery  and  other 
property  used  in  connection  with  the  same 
were  practically  new,  having  been  in  use  only 
six  months,  and  were  in  good  condition; 
that  as  a  matter  of  fact  there  was  only  about 
1,000,000  feet  of  hardwood  timber  on  the 
land,  and  this  was  well  known  to  the  plain- 
tiff at  the  time,  having  been  ascertained  by 
them  by  the  estimates  previously  made,  and 
to  which  the  plaintiff  referred,  and  was  un- 
known to  the  defendants,  who  relied  on  the 


positive  assurance  and  statements  of  the 
plaintiff  as  to  the  quantity  of  timber;  that 
the  machinery  was  old  and  worn  and  the 
boilers  had  many  patches  on  the  inside,  and 
were  old  worn-out  boilers  when  brought  there 
the  year  before,  and  so  defective  that  they 
had  to  be  immediately  removed  as  being 
dangerous,  and  replaced  at  an  additional 
cost  to  the  defendants  of  something  like  $600. 
A  witness  by  the  name  of  William  Qulett 
testified,  among  other  things,  that  about  a 
week  before  the  trade  Cole  came  to  the  wit- 
ness and  asked  him  how  much  timber  was 
on  the  boundary,  that  the  witness  told  him 
there  was  1,000,000  or  1,100,000  feet,  and 
Cole  replied  that  he  thought  there  were 
2,000,000  or  3,000,000  feet  Cole  then  said 
not  to  say  ansrthing  about  the  estimate  which 
had  been  made  of  the  timber;  that  he  had  a 
chance  of  a  sale,  and  it  might  interfere  with 
his  deal.  There  was  also  testimony  to  the 
effect  that  the  defendant  Loomls  was  with- 
out any  experience  in  milling  or  stumpage, 
and  Dotson  alone  of  defendant  firm  had  any 
knowledge  or  experience  in  estimating  tim- 
ber or  manufacturing  it  and  that  just  prior 
to  the  trade,  and  when  negotiating  thereon, 
the  parties  went  out  to  the  land  to  take  a 
look  over  it  when  Dotson,  who  had  consump- 
tion and  was  very  weak,  gave  out  and  was 
unable  to  proceed,  and  that  Loomls  was  taken 
by  one  of  the  plaintiffs  through  a  small  por- 
tion of  the  smaller  tract  (was  gone  about  15 
or  20  minutes)  and  when  they  returned  to 
Dotson,  who  had  built  a  fire  and  was  resting 
by  the  roadside.  Cole  said:  **!  will  guar- 
anty 1,000,000  feet  of  poplar,  1,000,000  feet 
of  chestnut  and  1,000,000  feet  of  oak,  and 
other  kinds  of  hardwood  sufiBclent  to  make 
up  another  1,000,000  feet"  That  he  and  May 
had  the  timber  estimated  when  they  made  the 
deal  together,  and  also  had  it  carefully  es- 
timated afterwards.  During  the  negotiation 
Dotson  said :  **I  have  been  physically  unable 
to  look  over  this  property  at  all,  and  we  have 
not  seen  the  horses  and  mules,  and  do  not 
know  the  value  of  the  machinery  you  are 
offering  us,  and  so  far  as  the  timber  on  the 
land  is  concerned  we  have  simply  to  take 
your  representations  and  guaranties  about 
that  We  believe  you  gentlemen  are  honest 
business  men,  and  if  you  will  guaranty  it 
to  be  as  you  have  represented  it  we  will 
close,  the  deal."  This  was  given ;  Cole  saying 
it  was  even  better  than  represented.  When 
asked  if  the  defendants  relied  on  these  state- 
ments as  an  inducement  to  the  trade,  they 
answered,  "YeET."  And  Dotson  testified  fur- 
ther: "We  had  nothing  else  to  rely  on.  I 
was  unable  to  go  over  the  land,  and  they  both 
knew  it.  I  stated  to  them  that  Loomls  was 
not  competent  or  capable  of  estimating  tim- 
ber. May  and  Cole  both  guarantied  It  to 
be  as  represented  by  them."  The  defendants 
also  offered  to  prove  that  during  the  bar- 
gaining, Cole  advised  Dotson  to  say  nothing 
to  people  up  there  about  the  property,  as 
they  were  quite  peculiar*  and  did  not  like 
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for  strangers  to  come  In  tbeir  country.  On 
objection  this  evidence  was  held  incompetent, 
and  the  defendants  excepted.  There  was  also 
evidence  tending  to  show  damage  to  the  de- 
fendants by  reason  of  the  fraud  and  deceit 
to  the  amount  of  several  thousand  dollars. 
At  the  close  of  the  testimony  his  honor  de- 
clined to  submit  the  issues  of  the  defendant's 
counterclaim,  dismissed  the  same  as  on  Judg- 
ment of  nonsuit,  and  gave  Judgment  against 
the  defendants  on  the  notes.  The  defendants 
excepted  and  appealed. 

S.  a  Welch  and  R.  D.  Gilmer,  for  appel- 
lants.   Norwood  &  Norwood,  for  appellee. 

HOKE,  J.  (after  stating  the  facts).  Ac- 
cepting the  testimony  as  true,  and  we  are  re- 
quired so  to  accept  it  where  a  nonsuit  is  di- 
rected against  the  party  who  offers  it,  the 
facts  disclose  a  clear  case  of  deliberate  fraud, 
in  which  there  appears  every  element  of  an 
nctionable  wrong,  false  representations  as  to 
material  facts  knowingly  and  willfully  made 
as  an  inducement  to  the  contract,  and  by 
which  the  same  was  effected,  reasonably  re- 
lied upon  by  the  other  party,  and  causing 
pecuniary  damage.  It  is  well  established 
that  the  principle  applies  to  contracts  and 
sales  of  both  real  and  personal  property. 
The  authorities  are  decisive  and  are  against 
the  ruling  of  the  Judge  below  as  to  the  de- 
fendant's counterclaim.  Walsh  v.  Hall,  66 
N.  0.  233;  Knight  v.  Houghtalling,  85  N.  a 
17 ;  Lunn  v.  Shermer,  93  N.  0.  165 ;  Ramsey 
V.  Wallace,  100  N.  C.  75,  6  S.  B.  638 ;  Brother- 
ton  y.  Reynolds,  164  Pa.  134,  30  Atl.  234. 

It  is  urged  that  the  buyers  in  this  case 
were  negligent,  and  on  that  account  their 
claim  for  relief  is  barred;  but  not  so.  The 
parties  were  not  at  arm's  length  in  refer^ 
ence  to  these  representations,  and  did  not 
have  equal  opportunities  of  informing  them- 
selves. The  only  one  of  the  defendants  who 
had  any  experience  in  such  matters  essayed 
to  make  an  examination  of  the  property, 
but  broke  down  from  weakness  incident  to 
his  disease,  and  told  the  plaintiffs  he  would 
have  to  rely  on  their  statements.  Further, 
there  was  evidence  tending  to  show  artifice 
used  to  induce  the  buyers  to  forbear  making  in- 
quiry about  the  matter.  In  14  Am.  &  Eng.  Enc. 
(2d  Ed.)  123,  we  find  it  stated:  "In  no  case 
can  a  person  escape  responsibility  for  repre- 
sentations on  the  ground  that  the  other  par- 
ty was  negligent  in  relying  on  them,  if,  in 
addition  to  making  the  representations,  he  re- 
sorted to  artifice  which  was  reasonably  cal-, 
culated  to  induce  the  other  party  to  forego 
making  Inquiry."  Our  decisions  are  to  like 
effect.  Walsh  v.  Hall,  supra ;  Hill  v.  Brower, 
76  N.  C.  124;  Blacknall  v.  Rowland,  108  N. 
C.  554,  13  S.  E.  191;  s.  c,  116  N.  0.  880,  21 
8.  E.  296. 

Again,  it  is  contended  that  these  represen- 
tations were  not  as  to  facts,  but  were  mere  mat- 
ters of  opinion,  and  we  are  cited  to  a  number  of 
authorities  as  sor^orting  the  plaintiff's  posi- 
tion. Fagan  v.  Newson,  12  N.  0.  20 ;  Saunders 


▼.  Hatterman,  24  N.  0.  32,  37  Am.  Dec.  404: 
Lytle  V.  Bird,  48  N.  C.  222;  Credle  v.  Swin- 
dell, 63  N.  0.  305;  Etherldge  v.  Vemoy,  70 
N.  G.  724;  and  some  others.  As  stated  in 
Gash  Register  0>.  v.  Townsend,  137  N.  CL 
652,  50  S.  E.  306 :  "Expressions  of  commen- 
dation or  opinion  or  extravagant  statements 
as  to  value  or  prospects,  or  the  like,  are  not 
regarded  as  fraudulent  in  law";  but  these 
representations  in  the  case  before  us  were 
not  of  that  character.  They  were  not  mere 
matters  of  opinion,  but  purported  to  be  state- 
ments of  fact,  and  were  so  intended  and  ac- 
cepted by  the  parties.  Knowing  that  the 
only  one  of  the  defendants  whose  experience 
qualified  him  to  make  an  examination  of  the 
property  with  any  intelligence  was  physical- 
ly unable  to  do  so,  the  plaintiffs  assured  the 
defendants  that  they  had  caused  the  timber 
on  the  land  to  be  carefully  estimated,  and 
such  estimate  showed  that  there  were 
3,000,000  feet  of  hardwood  timber  on  the 
tract ;  whereas,  in  fact  and  truth,  the  knowl- 
edge furnished  to  the  plaintiffs  by  those  es- 
timates showed  only  1,000,000  feet  on  the 
same.  Even  where  there  is  doubt  on  the 
question,  the  matter  must  be  referred  to  the 
Jury  to  determine  whether  representations, 
though  expressed  in  the  form  of  opinion,  were 
given  and  reasonably  relied  on  as  a  material 
fact  necessary  to  the  trade.  And  the  author^ 
ities  cited  do  not  support  the  plaintiffs  on  tlie 
facts  of  the  case  before  us.  In  Fagan'a  Gase^ 
supra,  the  complaining  party  had  refused  his 
deed  because  the  boundaries  did  not  include 
two  acres  of  meadow  land  which  had  been 
pointed  out  to  him  as  being  part  of  the  land 
bargained  for.  Recovery  was  denied,  the 
principal  opinion  being  based  on  the  fact  that 
these  two  acres  were  at  the  time  in  adverse 
possession  of  third  persons,  and  this  was  suf- 
ficient to  put  the  purchaser  on  inquiry;  and 
one  Judge,  concurring,  rested  his  opinion  on 
the  ground  that,  the  complaining  party  hav- 
ing refused  the  deed,  no  title  passed,  and  an 
action  for  deceit  would  not  lie  simply  for  the 
loss  of  a  good  bargain.  In  Saunders'  Gase, 
supra,  the  court  denied  relief  because  the  rep- 
resentations were  simply  matters  of  opinion 
as  to  value;  both  parties  having  equal  op- 
portunities to  ascertain  the  truth  by  the  ex- 
ercise of  reasonable  care.  In  Vemoy's  Gase, 
supra,  there  was  no  claim  or  evidence  tending 
to  show  actual  fraud,  and  this  opinion  inti- 
mates that,  in  case  of  actual  fraud,  the  doc- 
trine of  caveat  emptor  does  not  apply  as  was 
said  by  the  same  Judge  writing  the  i^inlon 
in  Hill  V.  Brower,  supra. 

The  only  cases  which  give  support  to  the 
plaintiffs'  position  are  those  of  I^tle  v.  Bird, 
and  Gredle  v.  Swindell,  supra,  in  both  of 
which  it  was  expressly  held  that  an  action  for 
deceit  would  lie  in  no  case  on  the  sale  of  land 
for  fraudulent  representation  as  to  the  quan- 
tity sold  or  what  particular  land  was  includ- 
ed in  the  deed ;  and  this  on  the  ground  that 
the  parties  should  inform  themselves  by  a 
survey.    These  two  cases  are  contrary  to  tha 
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trend  of  modern  decisions,  were  expressly 
disapproved  as  to  the  point  for  which  they 
are  now  cited  in  the  case  of  Walsh  y.  Hall, 
supra,  and  have  since  been  ignored  as  author- 
ity. Where  a  sale  has  been  effected  by  an 
actionable  fraud,  the  purchaser  has  an  elec- 
tion of  remedies.  He  may  ordinarily,  at 
least  at  the  outset,  rescind  the  trade,  In  which 
•case  he  can  recover  the  purchase  price  or 
any  portion  of  It  he  may  have  paid,  or  avail 
himself  of  the  facts  as  a  defense  In  bar  of 
recovery  of  the  purchase  price  or  any  part 
of  it  which  remains  unpaid,  or  he  may  bold 
the  other  party  to  the  contract,  and  sue  him 
to  recover  the  damages  he  has  sustained  in 
consequence  of  the  fraud.  In  order  to  re- 
scind, however,  the  party  injured  must  act 
promptly  and  within  a  reasonable  time  after 
the  discovery  of  the  fraud,  or  after  he  should 
have  discovered  it- by  due  diligence,  and  he 
Is  not  allowed  to  rescind  in  part  and  affirm  in 
part  He  must  do  one  or  the  other.  And,  as 
a  general  rule,  a  party  Is  not  allowed  to  re- 
scind where  he  is  not  in  a  position  to  put  the 
other  in  statu  quo  by  restoring  the  consider- 
ation passed.  Furthermore,  if,  after  dis- 
covering the  fraud,  the  Injured  party  volun- 
tarily does  some  act  in  recognition  of  the 
contract  his  power  to  rescind  is  then  at  an 
end.  These  principles  will  be  found  in  ac- 
cord with  the  authorities.  Bishop  on  Con- 
tracts, §§  679-688;  Beach  on  Contracts,  f 
812;  Page  on  Contracts,  §§  137-139;  Clark 
on  Contracts,  pp.  236,  237 ;  Trust  Co.  v.  Auten, 
68  Arli.  299,  57  S.  W.  1105,  82  Am.  St  Rep. 
295 ;  Parker  v.  Marquis,  64  Mo.  38. 

Applying  these  principles  to  the  facts  be- 
fore us,  the  defendants  could  not  now  rescind 
the  trade  and  plead  the  fraud  in  bar  of  re* 
covery  on  the  notes.  They  have  made  pay- 
ments in  recognition  of  the  contract,  they 
have  manufactured  and  sold  the  timber,  and 
are  not  in  a  position  to  restore  the  considera- 
tion. They  contracted  to  manufacture  and 
sell  the  timber  on  the  land,  according  to  the 
evidence,  not  long  after  the  trade,  and  their 
explanation  seems  satisfactory.  They  had 
put  out  large  sums  of  money  on  the  enter- 
prise ;  and  the  witness  Loomis  states  that  he 
complained  of  the  fraud  before  the  note  was 
due,  but  went  on  and  cut  the  timber  as  the 
best  and  only  thing  to  do  to  save  themselves. 
The  fact,  however,  that  they  are  not  now  in 
a  position  to  rescind  the  trade  and  plead  the 
fraud  in  bar  of  recovery  on  the  notes,  does 
not  prevent  them  from  setting  up  the  fraud 
by  way  of  counterclaim,  and  recovering  for 
the  damages  suffered.  This  may  be  done, 
though  the  defendants  have  made  payments 
in  recognition  of  the  contract  and  may  have 
continued  to  manufacture  and  sell  the  lumber 
after  knowledge  of  the  fraud  (Trust  Co.  v. 
Auten;  Parker  v.  Marquis,  supra);  the 
damages  usually  being  the  difference  between 
the  value  of  the  property  sold  as  It  was  and 
as  it  would  have  been  if  it  had  come  up  to 
the  representations.  The  sale  having  been 
ratified;  the  plaintiffs  can  maintain  an  action 


on  the  note  subject  to  any  counterclaim  the 
defendants  may  have  against  the  plaixitiffs, 
to  be  determined  under  the  law  as  here  de- 
clared and  on  the  facts  as  they  may  be  es- 
tablished. 

There  is  error.  The  Judgment  will  be  set 
aside  and  a  new  trial  awarded. 

New  trial. 


(WO  N.  0.  192)  ' 
CRENSHAW  et  nx.  v.   ASHBVILLB   &  B. 
ST.   RY.  &  TRANSP.   CO. 

(Supreme  Court  of  North  Carolina.    Dec  12, 
1905.) 

New  Tbiait-Newly  Discovebeo  Evidence. 

A  new  trial  on  the  ground  of  newly  discov- 
ered evidence  will  be  awarded,  where  it  appears 
that  the  evidence  was  material  to  defendant  and 
that  it  exercised  reasonable  diligence  to  procure 
it  before  the  triaL 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  New  Trial,  §§  201-229.] 

Appeal  from  Superior  Court*  Buncombe 
County ;  Fred  Moore,  Judge. 

Action  by  A.  Crenshaw  and  wife  against 
the  Asheville  &  Blltmore  Street  Railway  & 
Transportation  Company.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.    Reversed. 

The  motion  for  new  trial  presented  by 
defendant  on  account  of  newly  discovered 
evidence  was  supported  by  affidavits  of  per- 
sons present  at  the  time  of  the  accident  to 
plaintiff,  who  was  struck  by  a  street  car, 
tending  to  show  that  she  saw  thfe  approach 
of  the  car  and  when  last  seen  was  In  a  posi- 
tion free  from  danger,  and  showing  the  exer- 
cise by  defendant  of  diligence  to  ascertain 
the  names  of  such  persons  before  the  trial. 

Julius  C.  Martin,  for  appellant.  Moore  & 
Rollins,  Frank  Carter,  and  H.  C.  Chedester, 
for  appellees. 

PER  CURIAM.  Without  any  Intimation 
as  to  the  plaintiffs'  right  to  recover  on  the 
testimony  as  it  now  stands,  the  court  Is  of 
opinion  that  a  new  trial  should  be  awarded 
by  reason  of  the  newly  discovered  evidence, 
set  out  and  referred  to  in  the  affidavits  of  the 
defendant,  filed  for  the  purpose  on  motion 
duly  made.  Under  the  decision  in  Herndon 
V.  Insurance  Co.,  121  N.  C.  498,  28  S.  B.  144, 
we  never  discuss  the  facts  on  such  motion, 
but  simply  award  or  refuse  a  new  triaL 

New  triaL 

a40  N.  c.  19«) 

AMMONS  V.  SOUTHERN  RY.  CO.* 

(Supreme  Court  of  North  Carolina.    Dec.  12, 
1905.) 

'!•  Gabriebs— Ejection   of  Passengers— Ac- 
tions—Damages. 

To  entitle  a  passenger  to  exemplary  dam- 
ages for  his  wrongful  expulsion  from  a  train, 
such  expulsion  must  be  attended  by  rudeness,  in- 
sult, or  aggravating  circumstances  calculated  to 
humiliate  the  passenger,  and  an  award  of  such 
damages  is  unwarranted,  where  the  passenger 
is  merely  told  by  the  conductor  that  he  must  get 
off  unless  he  pays  the  fare  demanded,  and  on  the 
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passenger's  refusal  stops  the  train  about  a  quar- 
ter ot  a  mile  from  a  station,  and  the  passenger 
alights  without  anything  further  being  said. 

[Ed.  Note. — For  cases  in  point,  see  yol«  9f 
Gent  Dig.  Carriers,  §  1489.] 

2.  Same. 

Where  a  passenger  is  wrongfully  ejected 
from  a  train,  his  demand  may  be  considered  as 
one  in  tort,  and  he  may  recover  as  actual  or 
compensatory  damages,  a  fair  and  just  com- 
pensation for  the  wrong,  including  his  actual 
loss  in  time  or  money,  and  the  physical  incon- 
venience or  mental  suffering  or  humiliation  en- 
dured, and  which  occurs  as  a  reasonable  and 
{>robabIe  result  of  the  wrong,  and  he  is  not 
imited  in  his  recovery  to  mere  pecuniary  loss. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  9, 
Cent.  Dig.  Carriers,  §S  14Sa-1487.] 

Appeal  from  Superior  Court,  Swain  Conn- 
ty ;  Ferguson,  Judge. 

Action  by  W.  B.  Anunons  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Moore  &  Rollins,  W.  B.  Rodman,  and  A.  B. 
Andrews,  Jr.,  for  appellant  F.  C  Fisher 
and  A.  J.  Franklin,  for  appellee. 

BROWN,  J.  This  case  was  before  the 
court  at  the  last  t^rm  and  the  facts  are  f ally 
stated.  138  N.  a  655,  51  S.  B.  127.  The  case 
comes  back  npon  one  exception  only  by  the 
defendant  to  the  refusal  of  the  Judge  to  give 
the  following  Instrnctlon:  "That  in  no 
aspect  of  the  case  can  the  plaintiff  recover 
punitive  damaged.''  The  court  erred  In  refus- 
ing the  Instruction.  Damages  are  classified 
generally  as  "compensatory"  and  "punitive." 
The  latter  are  termed  also  vindictive  or  ex- 
emplary damages.  Compensatory  damages 
are  defined  by  Joyce  and  other  text-writers 
as  "those  by  which  the  actual  loss  sustained 
Is  measured  and  the  Injured  party  recom- 
pensed therefor."  Joyce  on  Damages,  §  26. 
Punitive  damages  are  Independent  of  the  In- 
Jury  infilcted  or  the  legal  wrong  committed, 
and  are  allowed  in  excess  of  simple  compen- 
sation upon  a  theory  of  punishing  the  wrongs 
doer  for  the  wrong  inflicted,  with  the  view  to 
prevent  similar  wrongs  in  future.  Where  a 
trespass  is  committed  deliberately  in  viola- 
tion of  plaintiff's  rights,  in  a  manner  and  un- 
der circumstances  of  aggravation  and  humili- 
ation, showing  a  reckless  and  lawless  disre- 
gard of  the  plaintiff's  rights,  the  law  allows 
damages  beyond  the  strict  measure  of  com- 
pensation by  way  of  punishment  Champion 
V.  Vincent,  20  Tex.  811 ;  Joyce  on  Damages, 
S  28.  and  notes. 

The  facts  are,  as  testified  to  by  the  plain- 
tiff,-that  he  applied  to  the  defendant's  agent 
at  Almond  for  a  ticket  to  Noland.  The  agent 
said  he  did  not  have  any,  and  that  "I  could 
get  on,  and  he  would  speak  to  the  conduc- 
tor about  it  and  that  the  fare  would  be 
40  cents.  I  rode  down  the  road  about  quar- 
ter of  a  mile,  and  the  conductor  came  to  me 
and  said  he  wanted  a  ticket,  and  I  handed 
him  50  cents,  and  said  I  wanted  to  go  to  No- 
land's  Creek,  and  he  looked  at  his  book  and 
said  it  would  be  75  cents,  and  I  asked  him  if 
he  was  not  mistaken,  and  he  said,  *No,'  and  I 


told  him  I  would  not  pay  75  cents,  and  so  he 
told  me  I  would  have  to  get  off.  I  told  him  I 
had  applied  for  a  ticket  and  the  agent  said  he 
didn't  have  any,  and  he  said  they  did  bave 
tickets,  and  I  told  him  I  didn't  know  any- 
thing about  It,  only  what  they  told  me ;  that  they 
told  me  they  didn't  have  any  tickets,  and  the 
fare  would  be  40  cents,  and  he  told  me  then  I 
would  have  to  get  off.  So  I  told  him.  If  be 
put  me  off,  I  would  sue  the  railroad  company, 
and  he  pulled  the  cord  and  stopped  the  train 
and  I  walked  out.  Q.  What  did  be  say  in 
reply  to  you  when  you  said  jrou  would  sue  the 
railroad  company?  A.  He  said  be  oonld  not 
help  that  Q.  Is  that  all  he  said?  A.  I  be- 
lieve that  is  all  be  said.  Q.  Can't  you  re- 
member what  be  did  say  when  you  said  te 
him  that  you  would  sue  the  company?  A. 
He  said  several  words.  I  don't  remember 
every  word  he  said.  Q.  Think  if  you  know 
anything  else?  A.  I  don't  think  of  anytblng 
else.  Q.  Where  did  he  put  you  off?  A«  I 
got  off  by  his  Instructions.  He  told  me  to 
get  off.  Q.  Where?  A.  About  a  quarter  of  a 
mile  this  side  of  Almond.  Q.  How  far  Is  the 
station  you  wanted  to  go  to  from  there?  A. 
About  14  miles  by  ralL  Q.  What  were  yoo 
doing  at  that  time?  A.  I  was  working  on 
Noland's  Creek.  Q.  What  were  you  getting 
a  day?  A.  Dollar  and  twenty-five  cents.  Q. 
Did  you  put  in  a  day's  work?  A.  No,  I  walk- 
ed In  in  the  evening,  and  went  to  work  the 
next  morning.  I  didn't  hire  anytblng.  I 
walked.  I  Just  lost  a  day's  work,  is  all.  Q. 
How  much  did  you  lose?  A.  The  day.  Q. 
Is  that  all  you  recollect  about  this  transac- 
tion?   A.  Yes,  I  believe  it  Is." 

To  entitle  a  passenger  to  such  damages, 
his  wrongful  expulsion  from  the  train  must 
be  attended  by  such  circumstances  as  tend  to 
show  rudeness,  insult,  "aggravating  drcum- 
stanceis  calculated  to  humiliate  the  passenger. 
•  •  •  "  Holmes  v.  Railroad,  94  N.  C.  318; 
Rose  V.  Railroad,  106  N.  C.  170,  11  S.  B.  626; 
Knowlee  v.  Railroad,  102  N.  C.  66,  9  S.  E. 
7.  The  subject  of  punitive  and  compensatory 
damages  has  been  discussed  in  many  cases  in 
our  own  reports.  In  the  opinion  in  this  case 
at  the  last  term,  Mr.  Justice  Walker  called 
attention  to  some  of  the  more  Important 
The  plaintifTs  testimony  fails  to  bring  bis 
case  within  the  authority  of  any  of  these  prec- 
edents so  as  to  Justify  the  awarding  of  puni- 
tive damages.  On  the  next  trial  of  this 
case,  it  will  be  the  duty  of  the  trial  Judge  to 
explain  to  the  Jury  the  meaning  of,  and  dif- 
ference between  punitive  and  compensatory 
damages,  and  to  instruct  them  upon  the 
plaintiff's  own  testimony,  as  herein  set  out 
that  he  Is  entitled  to  compensatory  damages 
only. 

The  findings  upon  the  several  Issues  are  set 
aside,  and  a  new  trial  ordered. 

New  trial. 

HOKB,  J.  (concurring).  I  concur  In  the 
decision  awarding  a  new  trial,  and  in  the 
opinion,  which  declares  that  the  facts  set  out 
In  the  record  disclose  no  case  for  the  re- 
covery of  punitive  or  exemplary  damages. 
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There  seems,  however,  to  have  been  some 
misapprehension,  on  the  trial  below,  as  to 
the  elements  of  damage  inyolyed  in  the  two 
Ifisnes  addressed  to  that  question*  These  is- 
sues were:  **{T)  What  is  the  actual  damage 
sustained?  (8)  What  exemplary  damages  if 
any  is  plaintiff  entitled  to  recover  ?"  The 
court  below  and  the  parties  litigant  seem  to 
have  considered  that  the  seventh  issue,  on  ao> 
tual  damages,  was  confined  to  pecuniary  loss, 
and  that  any  recovery  over  and  above  this  must 
be  had,  if  at  all,  on  the  eighth  issue,  above 
set  out  But  this  is  not  at  all  true.  "AC" 
tual"  in  the  sense  of  compensatory  damages, 
is  not  restricted  necessarily  to  the  actual 
loss  in  time  or  money.  The  claimant  may  be 
confined  to  this,  if  the  Jury  so  determine,  but 
more  than  this  is  contained  in  the  termi 
and  more  than  this  is  covered  by  the  issue. 
As  said  by  Clark,  C  J.,  in  Osbom  v.  Leach, 
185  N.  C.  628,  47  S.  B.  811,  66  L.  B.  A.  48, 
where  the  facts  and  nature  of  the  action  so 
warrant:  "Actual  damages  include  pecuniary 
loss,  physical  pain,  and  mental  suffering, 
etc"  And,  again:  "Compensatory  damages 
include  all  other  damages  than  punitive,  thus 
embracing,  not  only  special  damage  as  di- 
rect pecuniary  loss,  but  injury  to  feelings, 
mental  anguish,  etc." — citing  18  Am.  &  Bug. 
Bnc.  (2d  Bd.)  1082;  Hale  on  Damages,  pp. 
00, 106.  And  this  last  author  says :  "It  may 
be  stated  as  a  general  rule  in  actions  of  tort, 
that  whenever  a  wrong  is  committed  which 
will  support  an  action  to  recover  some  dam- 
ages, compensation  for  mental  suffering  may 
also  be  recovered,  if  such  suffering  follows 
as  a  natural  and  proximate  result"  And  so 
here,  where  a  passenger  is  wrongfully  eject- 
ed from  a  railroad  train,  the  demand  may  be 
considered  as  one  in  tort,  and,  on  an  issue 
as  to  actual  or  compensatory  damages,  he 
may  recover  wliat  the  jury  may  decide  to  be 
a  fair  and  just  compensation  for  the  injuryt 
including  his  actual  loss  in  time  or  money, 
the  physical  inconvenience  and  mental  suf- 
fering or  humiliation  endured,  and  which 
could  be  considered  as  a  reasonable  and  prob- 
able result  of  the  wrong  done.  McNeill  v. 
Railroad,  13S  N.  0.  683,  47  S.  B.  765,  67  L.  R. 
A.  227:  Head  v.  Railroad.  70  Qa.  858,  7 
S.  B.  217, 11  Am.  St  Rep.  434;  Hale  on  Dam- 
ages, S  261.  As  said  by  Bleckley,  J.,  in 
Head's  Case:  "Wounding  a  man's  feiBllngs 
is  as  much  actual  damage  as  breaking  his 
limb.  The  difference  is  that  one  is  internal, 
and  the  other  external;  one  mental,  the  other 
physical.  •  •  •  At  common  law,  com- 
pensatory damages  include,  upon  principle, 
and  I  think  upon  authority,  salve  for  wound- 
ed feelings,  and  our  Code  had  no  purpose  to 
deny  such  damages  where  the  common  law 
allowed  them." 

Exemplary  or  punitive  damages  are  not 
given  with  a  view  to  compensation,  but  are 
onder  certain  circumstances  awarded  In 
addition  to  compensation  as  a  punishment  to 
defendant  and  as  a  warning  to  other  wrong- 


doers. They  are  not  allowed  as  a  matter  of 
course,  but  only  where  there  are  some  fea- 
tures of  aggravation,  as  when  the  wrong  is 
done  willfully  and  maliciously,  or  under  cir- 
cumstances of  rudeness  or  oppression,  or  in 
a  manner  which  evinces  a  reckless  and 
wanton  disregard  of  plaintUTs  rights.  It  is 
not  necessary  to  submit  this  element  of  dam- 
age under  a  separate  issue,  but  there  is  no 
objection  to  tliis  course,  and  frequently  it 
is  desirable.  As  stated  in  the  principal  opin- 
ion, there  are  no  circumstances  of  aggra- 
vation, shown  in  this  evidence,  which  would 
justify  an  award  of  exemplary  damages; 
but  on  the  issue  as  to  actual  or  compensatory 
damages  the  jury  under  proper  instructions 
should  be  directed  to  award  what  in  their 
judgment  is  a  fair  compensation  for  the 
plaintUTs  wrong  under  the  principle  here 
stated,  and  not  confined  to  the  actual  loss 
in  time  or  money  as  was  done  on  the  former 
trial. 

CLARK,  a  Jn  ft&d  WALKBB  and  COM- 
MORy  JJ.,  concur  in  o(»icnrring  opinion. 


m  s.  c.  SI) 
WOODWARD  et  al.  v.  SANTBB  RIVBR  OX- 
PRESS  LUMBER  CO.  et  al. 

(Supreme  Court  of  South  Carolina.    Nov.  16, 
1005.) 

Pabtition— Complaint— JoiNDBE  of  Causes. 
A  complainant  asking  for  the  partition  of 
the  swamp  lands  of  the  estate  of  B.,  devised  un- 
der his  will,  plaintiffs  claiming  one^hird  interest 
therein  as  remaindermen,  and  alleging  tenancy  in 
common  with  the  defendant  entitled  to  two-thirds 
interest  as  to  the  T.  tract,  and  tenancy  in  com- 
mon with  another  defendant  entitled  to  two- 
thirds  interest  in  the  V.  tract,  and  further  al- 
leging that  defendants  trace  their  title  throueh 
conveyances  to  those  who  held  under  the  will 
of  the  decedent  as  tenants  in  common,  with 
plaintiffs  as  remaindermen,  states  only  on* 
cause  of  action. 

Appeal  from  Common  Pleas  Circuit  Couit 
of  Sumpter  County;  Dantzler,  Judge. 

Action  by  Lila  M.  Woodward  and  otherr* 
against  the  Santee  River  Cypress  Lumber 
Company  and  B.  M.  Brayton.  From  an 
order  overruling  a  demurrer,  defendants  ap- 
peal.   Affirmed. 

Smythe,  Lee  &  Frost,  Thomas  &  Glbbes, 
and  Mark  Reynolds,  for  appellant  lumber 
company.  Allen  J.  Green,  Ragsdale  &  Dix- 
on, and  Cooper  &  Fraser,  for  respondents. 

JONES,  J.  The  defendants  appeal  from 
the  order  of  Judge  Dantzler  overruling  their 
separate  demurrers  to  the  complaint  upon 
the  ground  of  misjoinder  of  causes  of  action. 
This  renders  it  necessary  to  state  substan- 
tially the  allegations  of  the  complaint,  and 
we  adopt  the  statement  of  the  complaint  as 
contained  in  respondent's  argument,  as  fol- 
lows: The  complaint  (1)  alleges  the  death, 
testate,  of  N.  M.  Bynum,  probate  of  his 
will  and  qualification  of  his  executor;  (2) 
sets  out  Nos.  8,  4,  8,  and  10  of  his  will,  by 
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which  It  appears  the  estate  was  to  be  ap- 
praised and  divided  Into  nine  eqnal  shares, 
and  upon  the  division  being  made,  one-ninth 
should  be  held  in  trust  for  his  daughter, 
Mrs.  Mobley,  for  life,  and  after  her  death 
to  her  children  then  living  in  fee,  one-ninth 
should  be  conveyed  to  his  son,  Robert,  which 
ninth  should  Include  a  moiety  of  the  Taylor 
tract,  heretofore  advanced  him  and  Jils 
brother  Cltfrence,  at  Its  appraised  value,  and 
one  other  ninth  to  Clarence,  upon  the  same 
conditions  as  to  Robert's  share;  (3)  describes 
the  "Taylor  tract*';  (4)  alleges  that  In  pur- 
suance of  the  terms  of  the  will,  In  order 
to  participate  In  the  partition  of  the  said 
estate,  Robert  and  Clarence  surrendered 
their  deeds  to  the  Taylor  tract,  and  the 
lands  thereby  conveyed  were  thrown  into 
"botch  pot,"  and  appraised  and  divided  with 
the  residue  of  the  estate,  on  the  28th  of  No- 
vember, 1876;  sets  out  the  return  In  parti- 
tion, by  which  it  appears  553  acres  of  the 
residuary  estate  was  added  to  the  upland 
of  the  Taylor  tract,  and  made  the  same  in 
judgment  of  commissioners  in  partition 
fully  two-ninths  of  the  land  belonging  to 
said  estate,  and  all  the  swamp  lands  were 
allotted  to  shares  Nos.  4,  5,  and  6,  to  equalize 
the  division;  (5)  that  Mrs.  Mobley  received 
lot  No.  4,  which  carried  with  it  the  undi 
vided  one-third  of  all  the  swamp  land,  in- 
cluding the  swamp  that  before  partition  had 
been  attached  to  the  Taylor  tract,  and  the 
same  became  vested  in  her  for  life,  with 
remainder  to  her  children  in  fee;  (6)  an 
attempted  conveyance  by  the  executor  prior 
to  the  partition  of  the  Taylor  swamp  to 
Robert  and  Clarence,  purporting  to  be  made 
in  pursuance  of  the  partition,  but  in  direct 
contravention  thereof,  which  deed  Is  alleged 
to  be  inoperative,  in  so  far  as  plaintiffs'  one- 
third  interest  is  concerned;  (7)  that  the  said 
Taylor  swamp  has,  through  successive  con- 
veyances from  the  executor  and  his  grantees, 
with  full  notice  of  the  partition  and  settle- 
ment and  of  the  rights  of  plaintiffs  there* 
under,  passed  Into  the  possession  of  defend- 
ant Brayton,  and  Is  now  held  by  him,  and 
the  defendant  Santee  Company  claims  the 
timber  rights  on  the  said  lands,  and  holds 
same  with  full  notice  and  in  subordination 
of  plaintiffs'  right;  (8)  the  remainder  of  the 
swamp  land  of  the  said  estate  consists  of 
the  Van  Buren  tract,  and,  under  the  terms  of 
the  will  and  partition,  became  vested  in  the 
persons  who  received  shares  Nos.  4,  5,  and  6, 
to  wit,  Mrs.  Mobley,  John  T.  and  Julius  A. 
Bynum,  notwithstanding  which  John  T.  and 
Julius  A.,  the  latter  of  whom  since  partition 
had  qualified  as  executor,  by  deed  dated  11th 
of  January,  1882,  but  not  recorded  until  the 
11th  of  February,  1889,  attempted  to  convey 
the  same  for  a  nominal  consideration  to  Mrs. 
Bynum,  the  wife  of  Julius,  which  deed  Is 
alleged  to  be  void  and  Inoperative  as  to  the 
one-third  interest  of  the  plaintiffs;  (9)  that 
Mrs.  Bynum  took  the  said  land  with  full  no- 
tice of  the  rights  of  the  plaintiffs  and  their 


mother,  and  the  same  has,  through  succeaslvt 
conveyances  from  her,  and  with  full  notice 
of  the  rights  and  interest  of  the  plaintiffs, 
passed  into  the  possession  of  the  defendant 
Santee  Company  by  deed  of  June  9,  1900; 
(10)  death  of  Mrs.  Mobley  and  survival  of 
plaintiffs,  her  children;  (11)  insanity  of  N. 
F.  Mobley  and  appointment  of  his  guardian 
ad  litem;  (12)  corporation  of  Santee  Com- 
pany; (13)  that  plaintiffs  and  defendant 
Brayton  are  tenants  in  common  of  Taylor 
swamp,  described  in  paragraph  6;  plaintiffs 
being  each  entitled  to  an  undivided  six-eigh- 
teenths thereof,  and  defendant  the  remain- 
ing twelve-eighteenths  thereof;  and  plaintiffs 
and  defendant  Santee  Company  are  tenants 
in  common  of  the  Van  Buren  swamp  tract 
described  in  paragraph  eight.  In  the  same 
proportion,  and  own  no  other  lands  in  com- 
mon; (14)  that  these  lands  are  principally 
valuable  for  their  timber,  and  plaintiffs 
charge  the  Santee  Company  with  cutting,  re- 
moving, and  converting  the  timber  to  its 
own  use.  The  prayer  Is:  (1)  That  Santee 
Company  account  for  waste,  and  pay  one- 
third  of  the  value  thereof  to  plaintiffs;  (2) 
that  the  land  be  partitioned  between  plain- 
tiffs and  defendants;  (3)  injunction  to  pre- 
vent further  waste  pending  suit 

The  demurrer  is  in  these  words:  •*The 
defendant  the  Santee  River  Cypress  Lfuml>er 
Company  demurs  to  the  complaint  herein  on 
the  ground  that  several  causes  of  action  have 
been  united  therein,  in  that  (a)  one  cause 
of  action  affects  one  tract  of  land,  the  •Tay- 
lor tract*  Involving  one  set  of  parties  and 
questions  of  fact  and  law;  (b)  another  cause 
of  action  affects  a  different  tract  the  *Van 
Buren  tract,'  involving  another  set  of  parties 
and  other  and  different  questions  of  fact  and 
law;  and  neither  of  these  causes  of  action, 
nor  the  property  and  parties  involved  there- 
in, is  necessarily  or  properly  connected  with 
the  other.  And  the  rights  and  remedies  con- 
cerning each  should  and  must  be  set  up  and 
determined  in  separate  suits."  A  similar  de- 
murrer was  filed  by  E.  M.  Brayton. 

We  think  it  is  clear  that  the  complaint 
states  only  one  cause  of  action,  for  the  parti- 
tion of  the  swamp  lands  of  the  estate  of  N. 
F.  Bynum,  devised  under  his  will,  the  plain- 
tiffs claiming  one-third  Interest  therein  as 
remaindermen  under  said  will  and  alleging 
tenancy  in  common  with  the  defendant  B. 
M.  Brayton,  entitled  to  a  two-thirds  interest 
as  to  the  "Taylor  tract"  and  tenancy  in  com- 
mon with  defendant  Santee  River  Cyprees 
Lumber  Company,  entitled  to  a  two-thirds 
interest  as  to  the  "Van  Buren  tract"  The 
complaint  further  alleges  that  the  defendants 
trace  their  titles  through  mesne  conveyances 
to  those  who  held  under  the  will  of  N.  F. 
Bynum,  as  tenants  in  conunon  with  plaintiffs 
as  remaindermen,  and  that  they  took  their 
titles  with  full  knowledge  and  notice  of  the 
rights  and  Interests  of  the  plaintiffs.  The 
case  falls  within  the  rule  stated  in  Garret 
V.  Weinberg.  43  S.  C.  36,  20  S.  B.  75G,  which 
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held  that  the  issue  of  an  Intestate  father  may 
hring  one  action  for  the  partition  of  all  his 
lands,  properly  Joining  as  parties  defendant 
the  grantees  of  the  widow's  interest  in  said 
lands,  severally  owning  separate  parcels. 
This  case  is  so  full  to  the  point  that  it  is 
unnecessary  to  cite  other  authority.  The  case 
of  Albergottie  v.  Chaplin,  10  Rich.  Eq.  428, 
433,  is  relied  on  by  the  appellants  to  sustain 
their  view,  but  that  case  is  clearly  distin- 
guishable from  this.  In  Albergottie's  Case  it 
was  sought  to  compel  Chaplin  and  Sams, 
in  adverse  possession  of  land,  to  surrender 
the  land,  that  it  might  be  partitioned  among 
the  other  parties  to  the  cause.  Partition  was 
not  sought  as  against  Chaplin  and  Sams,  and 
as  to  them  the  cause  of  action  was  not  parti- 
tion but  for  the  recovery  of  land;  whereas, 
in  the  present  action,  partition  Is  sought  as 
against  the  defendants  as  tenants  in  com- 
mon. The  court  said :  "There  is  no  alleged 
privity  between  the  parties,  nor  anything  to 
constitute  the  occupants  'tenants  in  common' 
with  the  plaintiffs;  so  that,  if  the  court 
should  order  an  issue  or  an  action  to  try 
titles,  the  result  of  such  trial  could  not  bring 
back  the  cause  here  for  partition." 

In  this  case  there  is  alleged  privity  between 
the  parties  as  tenants  in  common.  Assum- 
ing the  allegations  of  the  complaint  to  be 
true,  the  effect  of  the  conveyance  to  the  de- 
fendants was  to  make  them  tenants  in  com- 
mon with  plaintiffs.  Young  v.  Edwards,  33 
S.  C.  404,  11  8.  B.  1066,  10  L.  R.  A.  55,  26 
Am.  St  Rep.  689.  The  fact  that  each  de- 
fendant is  in  possession  of  a  separate  parcel 
of  the  real  property  of  the  estate  of  Bynum 
does  not  affect  the  question,  since  plaintiffs' 
right  of  partition  applies  to  the  lands  as  a 
whole  because  of  their  tenancy  in  common 
therein  with  the  grantors  of  defendants. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

The  CHIEF  JUSTICE  did  not  participate 
In  this  opinion  because  of  illness. 


as  s.  c.  18) 

LOCKWOOD  y.  LOCKWOOD. 

(Supreme  Court  of  South  Carolina.    Nov.  16, 

1005.) 

SXECDTOBS     AND     ADMINISTRATOBS— SALB     OF 

Lands— Patusnt  of  Proceeds. 

Where  an  executrix  sued  to  marshal  as- 
sets and  prove  claims,  in  which  the  court  di- 
rected a  master  to  sell  lands  and  pay  the  pro- 
ceeds, less  expenses  of  sale  to  the  executrix,  and 
she  claimed  that  the  master  had  retained  a 
greater  sum  than  was  allowable  under  the  or- 
der, an  application  for  an  order  requiring  the 
master  to  pay  the  balance  to  the  executrix  was 
properly  continued  until  the  costs  were  adjusted. 

Appeal  ftom  Common  Pleas  Circuit  Court 
of  Beaufort  County;  Purdy,  Judge. 

Action  by  Laura  M.  Lock  wood  against  one 
Lockwood.  Application  by  plaintiff  for  an 
order  requiring  the  master  to  pay  proceeds  of 
■ale  to  her.  From  an  order  continuing  her 
motion,  she  appeals.    Affirmed* 


George  Oalletly,  for  appellant  Thos.  Tal- 
blrd,  for  respondent 

JONES,  J.  The  plaintiff,  as  executrix  of 
the  will  of  William  H.  Lockwood,  deceased, 
brought  this  action  for  the  purpose  of  mar- 
shaling the  assets  of  the  estate  of  said 
deceased,  calling  in  creditors,  and  winding 
up  said  estate  under  the  direction  of  the 
court  Judge  Townsend  referred  the  cause 
to  the  master  of  Beaufort  county  to  take 
proof  of  claims  against  said  estate  and  report 
the  same  to  the  court,  requiring  creditors  to 
establish  their  claims  in  this  action  and  re- 
straining them  from  otherwise  enforcing 
their  claims.  Under  this  order,  it  appears 
that  208  claims  of  creditors,  aggregating 
about  $50,000,  were  established  before  the 
master.  On  January  8,  1903,  Judge  Ernest 
Gary  made  a  decree  in  the  case,  ordering  the 
master  to  sell  the  land  of  the  estate;  the 
order  further  containing  this  direction: 
"That  out  of  the  moneys  arising  from  such 
sale,  after  deducting  the  amount  of  his  fees 
and  expenses  on  such  sale,  the  master  pay 
the  same  to  the  plaintiff,  Laura  M.  Lock- 
wood,  as  executrix  of  William  H.  Lockwood, 
deceased."  Under  this  decree,  the  master 
sold  the  real  estate  in  February,  1903,  for 
$11,025,  and  out  of  this  sum  paid  over  to  the 
plaintiff,  executrix,  $10,000,  retaining  the  bal- 
ance in  his  hands  for  costs  and  expenses. 
The  plaintiff,  claiming  that  the  master  was 
only  entitled  to  retain  in  his  hands  "as  fees 
and  expenses  on  said  sale'*  the  sum  of  $158.- 
25,  filed  her  petition  asking  the  court  to  re- 
quire the  master  to  pay  over  to  her  the  sum 
of  $860.75,  and  upon  this  petition  Judge 
Purdy  issued  a  rule  requiring  the  master  to 
show  cause  why  he  should  not  be  ordered 
to  pay  over  the  said  sum.  The  master  made 
return  claiming  that  he  had  paid  out,  as 
clerk's  costs,  $17.75;  master's  commissions, 
$168.37;  advertising  $2;  stamps,  station- 
ery, etc.,  $18;  printer's  bill,  $53.10— and,  fur- 
ther, that  he  had  held  209  references  in  the 
case,  for  which  he  claimed  at  least  $740, 
which  would  leave  on  his  hands  $25.78, 
which  he  retained  to  cover  any  future  costs 
that  might  arise.  Plaintiff's  counsel  made 
affidavit  to  the  effect  that  there  has  never 
been  a  reference  in  the  cause,  and  no  tes- 
timony had  been  taken  or  argument  had; 
that  if  any  testimony  had  been  taken  it  had 
been  done  without  the  knowledge  of  or  notice 
to  plaintiff's  counsel;  that  208  claims  were 
filed  with  the  master,  with  the  usual  proof 
necessary  before  the  same  could  be  filed. 
Judge  Purdy  thereupon  made  the  following 
order:  "With  the  costs  to  which  the  master 
may  be  entitled  unadjusted,  I  think  it  proper 
that  the  hearing  of  the  rule  should  be  contin- 
ued until  the  adjustment  Of  the  matter  of 
costs;  and  it  is  so  ordered.  Let  the  master, 
in  the  meantime,  hold  all  the  funds  in  ids 
hands,  subject  to  the  order  of  this  court'* 
From  this  order«  plaintiff  appeals,  alleging  er- 
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ror  In  not  making  the  role  absolute;  In  con- 
tinning  the  hearing  of  the  rnle  until  the  ad- 
justment of  the  matter  of  costs;  In  directing 
the  master  to  hold  said  funds^  In  the  mean- 
time, In  conflict  with  the  previous  decree  of 
Judge  Gary,  directing  the  money  to  be  paid 
over  to  the  executrix,  after  deducting  fees 
and  expenses  on  said  sale. 

The  circuit  court  expressed  no  opinion  as  to 
the  correctness  of  the  claims  made  by  the 
master  for  costs,  fees,  commissions,  or  dis- 
bursements ;  and  in  such  case  It  would  not  be 
proper  for  this  court  to  do  so.  This  Is  a 
case  in  chancery,  and,  in  the  absence  of  an 
order  providing  otherwise,  the  same  rule  as 
to  costs  prevails  as  in  cases  at  law.  Section 
323,  Code  Civ.  Proc.  1902.  The  usual  methsnl 
of  taxing  costs  and  disbursements  Is  by  mo- 
tion before  the  clerk  of  the  court,  and  if  any 
one  is  not  satisfled  with  the  action  of  the 
clerk,  appeal  therefrom  or  motion  to  correct, 
before  the  circuit  court,  from  which  an  appeal 
may  be^  taken  to  this  court  Bradley  v.  Rod- 
elsperger,  6  S.  C.  290;  Cooke  v.  Poole,  26  S.  C. 
326,  2  S.  E.  609;  Hecht  &  Co.  v.  Friesle- 
ben,  28  S.  C.  186,  5  S.  E.  475.  When  Judge 
Purdy  ascertained  that  the  costs  and  dis- 
bursements of  the  case  had  not  been  taxed  by 
the  clerk,  or  pursuant  to  the  order  of  the 
court  of  equity,  it  was  perfectly  competent 
for  him  to  continue  the  hearing  of  the  rule 
until  the  costs  and  disbursements  had  been 
adjusted  in  the  regular  and  usual  way.  This 
order  was  especially  proper,  when  it  appear- 
ed to  him  that  a  dispute  had  arisen  as  to  the 
propriety  of  certain  costs  and  disbursements. 
His  order  was,  in  effect,  a  continuance  of 
the  cause  or  hearing  for  the  purpose  of  ac- 
quiring Information  for  the  guidance  of  his 
action,  and  was  entirely  within  his  discretion. 
His  order  was  not  final,  and  in  no  way 
prejudiced  whatever  right  appellant  may 
have  in  the  premises. 

While  it  Is  well  settled  that  one  circuit 
Judge  cannot  review,  reverse,  or  modify,  any 
order  by  another  circuit  Judge,  unless  It  is  ad- 
ministrative in  character,  we  do  not  regard 
the  order  of  Judge  Purdy,  requiring  the  fund 
to  remain  in  the  hands  of  the  master  until 
determination  of  the  hearing  on  the  rule,  as 
at  all  conflicting  with  the  order  of  Judge 
Gary.  Judge  Gary's  order,  it  is  true,  re- 
quired the  master  to  turn  over  to  the  execu- 
trix the  balance  of  the  proceeds  of  sale  after 
deducting  the  master's  "fees  and  expenses  on 
sale,"  but  the  object  of  Judge  Gary's  order 
was  to  place  the  fund  in  the  hands  of  the  ex- 
ecutrix to  be  disbursed  by  her  according  to 
law  and  the  order  of  the  court  In  the  ab- 
sence of  an  order  making  the  executrix  per- 
Bonally  liable  for  the  same,  the  costs  and  dis- 
bursements in  the  case  are  chargeable  upon 
the  funds  of  the  estate.  Section  330,  Code 
Civ.  Proc.  1902.  So  that  no  matter  in  whose 
hands  the  funds  may  be,  whether  in  the  hands 
of  the  master  or  the  executrix,  they  are  sub- 
ject to  the  payment  of  all  proper  costs  and 
disbursementB.    The  fond  being  still  In  tbe 


conrt  of  equity,  it  Is  proper  that  due  pro- 
vision be  made  for  the  payment  of  the  costs 
and  expenses  chargeable  thereon. 
The  order  of  tbe  circuit  court  is  aflOrmed. 

The  CHIEF  JUSTICE  did  not  participate 
in  this  opinion  because  of  illness. 

(7S  8.  c.  m 

WITTB  et  al.  t.  GAVE. 

(Supreme  Court  of  South  Carolina.    Nov.  15^ 
1905.) 

Justices  of  thk  Peacb— Change  of  Venus— 

Affioavit. 

Under  Rev.  Code  Civ.  Proc.  f  88,  givhig 
magistrates  power  to  change  the  place  of  trial  in 
cases  pending  before  them,  an  affidavit  on  mo- 
tion to  remove  stating  as  the  reasons  therefor 
an  opinion  of  the  affiant  that  the  magistrate  is 
so  fixed  in  his  views  that  the  trial  will  unalter> 
ably  result  in  a  judgment  against  the  affiant, 
based  on  appealable  rulings  of  the  magistrate 
at  a  former  trial,  is  insufficient. 

[Ed.  Note. — For  cases  in  point,  see  voL  48, 
Cent.  Dig.  Venue,  §  71.] 

Appeal  from  Common  Pleas  Circnit  Court 
of  Barnwell  County;  Dantzler,  Judge. 

Proceeding  before  Magistrate  W.  P.  Sand- 
ers to  eject  trespasser  by  W.  W.  Moore,  agent 
of  C.  O.  Wltte  and  B.  H.  Sparkman,  against 
A.  C.  Cave.  From  circuit  order  affirming 
order  of  magistrate  refusing  to  change  venue, 
defendant  appeals.    Affirmed. 

Davis  &  Best,  for  appellant  Bates  &  Sim- 
mons,  for  respondents. 

JONES,  J.  In  this  proceeding  before  a 
magistrate,  under  section  2i28,  voL  1«  of  the 
Revised  Civil  Code,  to  dispossess  the  defend- 
ant, after  a  mistrial  before  a  jury  and  before 
the  call  of  the  case  for  a  second  trial,  upon 
affidavit,  he  made  a  motion  for  a  change  of 
venue  to  the  next  nearest  magistrate.  The 
magistrate  denied  the  motion  and  proceeded 
with  the  trial  of  the  case  and  rendered  judg- 
ment against  the  defendant  On  appeal  there- 
from the  circuit  court  affirmed  the  judgment 
of  the  magistrate,  holding,  with  reference  to 
change  the  venue,  that  the  affidavit  upon 
which  it  was  based  was  not  sufficient  to  make 
it  the  duty  of  tbe  magistrate  to  remove  the 
case,  under  the  rule  stated  in  Bacot  y.  Deas, 
67  S.  C  248,  45  S.  B.  171.  The  correctness 
of  this  determination  is  the  only  question 
presented  by  this  appeaL 

The  affidavit  for  removal  is  as  follows: 
''Before  me  personally  appeared  A.  C.  Cave. 
who,  after  being  duly  sworn,  deposes  and 
says  that  he  is  the  defendant  In  the  above- 
entitled  cause;  that  he  does  not  believe  he 
can  get  a  fair  and  impartial  trial  in  the 
above-entitled  action  before  Magistrate  W. 
P.  Sanders  for  the  following  reasons:  First 
That  said  magistrate  is  prejudiced  against 
deponent  and  in  favor  of  the  plaintiff  in  this: 
(a)  That  this  proceeding  has  already  been 
tried  before  said  magistrate,  who  ruled  out 
all  of  defendant's  testimony,  (b)  That  said 
magistrate  has  expressed  himself  to  the  ef- 
fect that  he  would  not  allow  the  defendant 
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to  proTe  anything  except  the  question  of 
landlord  and  tenant  (c)  That  said  magis- 
trate has  expressed  himself  by  saying  that 
the  defendant  cannot  prove  any  circumstances 
or  contract  between  the  plaintiffs  and  him- 
self going  to  sustain  his  return  (which  is 
made  a  part  of  this  affidavit)  except  in  writ- 
ing, (d)  That  the  deponent  is  informed  by 
his  counsel  and  verily  believes  that  the 
magistrate  herein  is  so  fixed  In  his  views 
about  this  case  that  the  trial  before  him 
will  unalterably  result  in  practically  direct- 
ing a  verdict  for  the  plaintiff,  (e)  That  said 
magistrate  positively  refuses  to  allow  defend- 
ant to  prove  his  answer  to  the  rule  save  by 
an  instrument  of  writing  or  some  memoran- 
dum in  the  nature  thereof.  Wherefore  the 
depondent  prays  that  the  case  be  transferred 
to  the  nearest  magistrate  for  trial,  as  re- 
quired by  law.    A.  C.  Cave." 

The  circuit  court  correctly  held  that  the 
reasons  assigned  by  the  appellant  in  his  af- 
fidavit were  not  reasons*  but  were  statements 
of  opinions  based  upon  the  rulings  of  the 
magistrate  made  during  the  first  hearing  of 
the  case,  rulings  on  the  law  and  appealable 
to  the  drcalt  court,  and  that  the  affidavit 
stated  no  ground  or  fact  showing  that  a  fair 
trial  could  not  be  had  before  the  magistrate. 
The  statute  {section  88  of  the  Revised  Code 
of  Civil  Procedure),  which  gives  magistrates 
power  to  change  the  place  of  trial  in  cases 
pending  before  them,  requires  that  the  party 
applying  therefor  shall  file  with  the  magis- 
trate an  aifidavit  to  the  effect  that  he  does 
not  believe  that  he  can  obtain  a  fair  trial 
before  the  magistrate,  and  further  provides 
that  such  aflldavit  shall  set  forth  the  grounds 
of  such  belief.  When  these  requirements 
are  complied  with  and  due  notice  of  motion 
given,  it  is  the  duty  of  the  magistrate  to 
transfer  the  case,  and  it  is  reversible  error 
of  law  to  proceed  with  the  trial.  State  v. 
Conkle,  64  S.  C.  872,  42  S.  E.  173.  But  in 
the  case  of  Bacot  v.  Deas,  67  S.  C.  245,  248, 
45  S.  E.  171,  where  the  defendant  in  his  af- 
fidavit stated  "that  he  does  not  believe  that 
he  can  obtain  a  fair  and  Impartial  trial  be- 
fore Magistrate  H.  B.  F.  Sanders,  for  the 
reason  that  said  magistrate  is  prejudiced 
against  him  on  account  of  certain  matters 
which  have  come  up  in  the  past  between 
them,"  this  court  held  that  the  magistrate 
committed  no  error  in  holding  the  affidavit 
insufficient  and  proceeding  with  the  trial. 
The  court,  in  effect,  held  that  the  affidavit 
should  state  facts  tending  to  show  that  a 
fair  trial  cannot  be  had  before  the  magistrate, 
that  it  is  not  sufficient  to  state  the  mere 
opinion  of  the  affiant,  and  that  the  affidavit 
should  contain  such  statement  of  facts  as 
would  form  the  basis  of  an  indictment  for 
perjury.  Tested  by  this  rule,  the  affidavit 
must  be  held  insufficient 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

POPE,  C.  J.,  did  not  participate  in  this 
opinion  because  of  illness. 
52  S.E,— 47 
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(Supreme  Court  of  Georgia.  Dec  21,  1905.) 
DiBOBDEBtT  Conduct  —  Quxsrion  tob  Jubt 

— iNSTBUCnONS. 

On  the  trial  of  one  indicted  for  using  op- 
probrious words  and  abosive  language,  it  is 
for  the  jury  to  determine  whether  under  all  the 
facts  and  circumstances  the  words  used  were 
of  such  character  as  that  the  use  of  them  was 
calculated  to  cause  a  breach  of  the  peace,  as  well 
as  to  determine  whether  there  was  provocation 
sufficient  to  excuse  their  use.  It  is  therefore  er- 
ror  for  the  judge  to  mstruct  the  jury  as  a  matter 
of  law  that  the  words  alleged  in  the  indictment 
are  opprobrious  and  abusive  within  the  mean- 
ing of  the  statute,  and  that  a  given  set  of  facts 
would  not  be  a  sufficient  provocation  for  their 
use.  Williams  v.  State,  31  S.  E.  738,  105  Ga. 
608;  Echols  v.  State,  84  S.  E.  289,  110  Ga. 
257;  Hanson  v.  State,  39  a  E.  942,  114  Ga. 
104. 

[Ed.  Note. — For  cases  in  point,  see  voL  17, 
Gent  Dig.  Disorderly  Gonduct,  §  1&] 

(Syllabus  by  the  Gourt.) 

Error  from  Superior  Gourt,  Hancock  Coun- 
ty; H.  M.  Holden,  Judge. 

Isaac  Fish  was  convicted  of  disorderly  con- 
duct, and  brings  error.    Reversed. 

B.  H.  Lewis,  for  plaintiff  in  error.  D.  W. 
Meadow,  Sol.  Gen.,  and  R.  W.  Moore,  Sol., 
for  the  State. 

COBB,  P.  3.  Judgment  reversed.  All  the 
Justices  concurring. 

'^'^"^  OM  Go.  4»1) 

JOHNSON  V.  STATE. 
(Supreme  Court  of  Georgia.    Dec  21,  1906.) 

Vagrancy— Conviction  o*  Minor. 

Under  the  act  of  1903  (Acts  1908,  p.  46), 
on  the  subject  of  vagrancy,  it  was  held  in  Bras- 
well  V.  State,  45  S.  E.  963,  119  Ga.  72»  that 
"where  upon  the  trial  of  a  minor,  between  six- 
teen and  twenty-one  years  of  age,  for  vagrancy, 
there  was  no  evidence  that  her  parents  were 
unable  to  support  her,  a  conviction  was  un- 
warranted, and  a  new  trial  should  have  beeu 
granted  ni>on  the  ground  that  the  verdict  was 
without  evidence  to  support  it."  If  the  minor 
was  under  16  years  of  age,  she  could  not  be 
convicted  of  vagrancy.  Teasley  v.  State,  34 
S.  B.  577,  109  Ga.  282;  Henderson  v.  State, 
37  S.  E.  98,  112  Ga.  19.  The  act  of  August  23, 
1905,  contains  a  provision  similar  to  that  con- 
tained in  the  act  of  1903,  in  regard  to  persons 
over  16  vears  of  age  able  to  work  and  who  do 
not  work,  and  have  no  property  to  support 
them,  and  who  are  not  in  attendance  upon 
some  educational  institute.  Acts  1905,  p.  109, 
subseo.  8.  It  follows  from  the  former  rulings 
of  this  court,  and  from  the  making  of  a  special 
provision  In  the  act  of  1905  in  regard  to  chil- 
dren over  16  years  of  age,  that,  if  the  child  is 
less  than  that  age,  he  or  she  is  not  subject  to 
be  convicted  of  vagrancy  thereunder. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Sparta;  F.  L. 
Little,  Judge. 

Sarah  Johnson  was  convicted  of  vagrancy, 
and  brings  error.    Reversed. 

Thos.  M.  Hunt  and  R.  H.  Lewis,  for  plain- 
tiff In  error.    R.  W.  Moore,  Sol.,  for  the  State. 


LUMPKIN,   J.    Judgment  reversed, 
the  Justices  concurring. 


All 
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024  Ga.  422) 

McGOWAN  et  al.  ▼.  STATE. 
(Supreme  Court  of  Georgia.    Dec  21,  1905.) 
Highways— Obstruction— Evidence. 

An  indictment  charging  one  with  obstruct- 
ing and  encroaching  upon  a  registered  road  is 
not  supported  by  evidence  which  shows  that 
the  road  was  laid  out  by  a  district  road  com- 
missioner and  two  citizens  of  the  district  who 
acted  with  him,  there  being  no  proof  whatever 
that  the  road  was  "registered"  as  contemplated 
and  provided  by  law  (Pol.  CJode  1895,  §  516, 
et  seq.),  and  a  conviction  under  such  state  of 
facts  is  unwarranted  by  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  voL  25, 
CJent.  Dig.  Highways,  §  452.] 

(Syllabus  by  the  (3ourt) 

Error  from  Superior  Court,  Catoosa  Coun- 
ty;   A.  W.  Fite,  Judge. 

Alice  McGowan  and  others  were  convicted 
of  obstructing  a  highway,  and  bring  error. 
Reversed. 

Payne  &  Payne,  for  plaintiffs  In  error. 
Saml.  P.  Maddox,  Sol.  Gen.,  and  W.  E.  Mann, 
for  the  State. 

BECK,  J.  Alice  McGowan  and  Grace  M. 
Coolce  were  found  guilty  of  the  offense  of  ob- 
structing a  registered  road.  Under  an  agreed 
statement  of  facts  it  appears  that  the  road 
which  was  obstructed  was  regularly  laid 
out  by  a  legally  commissioned  road  commis- 
Bloner  and  two  citizens  who  lived  in  the  dis- 
trict, who  were  appointed  and  acted  with 
the  district  road  commissioner.  Publication 
was  made  giving  notice  that  the  road  would 
be  established,  and  the  following  order  was 
passed  by  the  board:  "And  considering  the 
foregoing  report,  the  board  ordered  that 
publication  be  made,  and  publication  having 
been  made  as  the  law  provides,  and  no  ob- 
jection having  been  filed,  the  board  now  or- 
der that  said  new  road  be  established."  It 
was  admitted  "that  all  necessary  publication 
had  been  made;  that  [two  of  the  citizens 
who  served  on  the  board]  were  not  district 
road  commissioners  at  any  time,  but  Deckert 
[one  of  the  board]  was;  that  the  road  was 
obstructed  by  defendants  as  charged  in  the 
presentment;,  and  that  the  district  road  com- 
missioner gave  the  necessary  notice  to  de- 
fendants to  remove  the  obstructions  from 
the  road,  which  defendants  refused  to  do." 
After  their  conviction  the  defendants  made 
a  motion  for  a  new  trial  upon  the  general 
grounds,  to  the  overruling  of  which  they 
excepted. 

The  indictment  in  this  case  was  based  up- 
on sections  534  and  535  of  the  Penal  Code 
of  1895.  It  is  obvious  that  the  expressions 
"a  public  road  that  has  been  registered  as 
required  by  law,"  In  section  534,  and  "road 
registered  as  aforesaid,"  and  "registered 
public  road,"  in  section  535,  have  reference 
to  the  public  roads  which  have  been  entered 
upon  the  book,  known  as  the  "Public  Road 
Register,"  which,  under  the  law,  the  county 
commissioners    and    the    ordinaries,    where 


there  are  no  county  commissioners,  are  re- 
quired to  prepare  and  keep  in  their  offices, 
and  in  which  a  list  of  all  public  roads  are 
required  to  be  entered.  And  in  the  case  un- 
der consideration,  there  being  no  evidence 
whatever  that  the  road  described  in  the  in- 
dictment and  alleged  to  have  been  a  "regis- 
tered road"  had  been  entered  upon  the  **pub- 
lic  road  register,"  the  verdict  was  without 
evidence  to  support  it,  and  the  court  below 
erred  in  not  granting  a  new  trial. 

Jqdgmeut  reversed.    All  the  Justices  con- 
curring. ^ 


024  Oft.  440) 
WALKER  et  al.  ▼.  STATE. 
(Supreme  Court  of  Georgia.    Dec.  21,  1905.) 

1.  CanciNAii  Law  —  Bill  of  Exckptions  — 
Filing. 

Where,  upon  the  filing  of  a  motion  for  a 
new  trial,  the  judge  by  order  fixes  a  day  certain 
for  the  presentation  for  approval  of  a  brief  of 
the  evidence,  and  no  brief  is  filed  within  the  time 
fixed  by  the  order,  and  the  motion  is  subsequent- 
ly dismissed  on  that  account,  such  motion  is 
not  "legally  dead"  until  the  judgment  of  dis- 
missal ;  and  a  bill  of  exceptions  complaining  of 
such  judgment  and  other  rulings  on  the  trial 
of  the  case  is  in  time,  if  it  is  filed  within  20 
days  after  the  judgment  of  dismissal,  although 
a  longer  time  has  elapsed  since  the  date  set  by 
the  order  for  the  presentation  of  the  brief  of 
evidence. 

2.  HoMiciDB— Assault  with  Intent  to  Kill 
—Indictment. 

An  indictment  charging  that  the  accused 
committed  an  assault  with  intent  to  murder 
"with  certain  pieces  of  Iron  in  their  hands 
held,"  but  which  fails  to  describe  the  manner  of 
the  assault  or  the  character  of  the  pieces  of 
iron,  is  laclcing  in  the  requisite  particularity; 
and  an  appropriate  special  demurrer  pointing 
out  this  defect  should  be  sustained. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  26, 
Cktnt.  Dig.  Homicide,  §§  247,  248.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Schley  Coun- 
ty; Z.  A.  Llttlejohn,  Judge. 

G.  T.  Wali^er  and  others  were  convicted  of 
assault  with  intent  to  kill,  and  bring  error. 
Reversed. 

J.  J.  Dumham  and  Zach  Childers,  for  plain- 
tiffs in  error.    F.  A.  Hooper,  Sol.  Gen.,  for 

the  State. 


CANDLER,  J.  The  indictment  charged 
the  accused  with  the  offense  of  assault  with 
intent  to  murder,  for  that  they  did  on  a  day 
named  "unlawfully  and  with  force  and  arms, 
with  certain  pieces  of  iron  in  their  hands 
held,'  feloniously,  and  of  their  malice  afore- 
thought, make  an  assault  In  and  upon  the 
person  of  T.  G.  Hudson,"  etc  The  accused 
demurred  to  the  indictment  generally,  and  on 
the  special  grounds,  in  effect,  that  it  was  not 
alleged  that  the  "pieces  of  iron"  referred  to 
in  the  Indictment  were  weapons  likely  to  pro- 
duce death,  and  that  the  offense  charged 
against  them  was  not  set  out  with  sufllclent 
particularity  to  put  them  on  notice  of  the 
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oflfense  charged  against  them.  The  demurrer 
was  overruled,  and  the  accused  excepted 
pendente  lite.  They  were  then  put  on  trial, 
and  were  found  guilty*  whereupon  they 
moved  for  a  new  trial.  When  the  motion 
came  on  to  he  heard  It  was  dismissed  on  mo- 
tion of  the  solicitor  general,  on  the  ground 
that  a  brief  of  the  evidence  Introduced  on 
the  trial  had  not  been  presented  to  the  Judge 
for  his  approval  within  the  time  fixed  by  the 
order  passed  at  the  time  the  motion  was 
made.  In  their  bill  of  exceptions  to  this 
court  the  accused  assign  error  upon  the  over- 
ruling of  their  demurrer  to  the  indictment, 
and  upon  the  dismissal  of  their  motion  for  a 
new  trial. 

1.  On  the  call  of  the  case  in  this  court,  a 
motion  was  made  by  the  Solicitor  General  to 
dismiss  the  writ  of  error,  on  the  ground 
that  the  bill  of  exceptions  was  not  filed  in 
time.  Quoting  from  the  motion :  "It  should 
have  been  filed  within  20  days  after  the  date 
set  for  the  presentation  of  the  brief  of  evi- 
dence, and  not  having  been  so  filed,  it  *i8 
now  too  late  to  bring  same  to  this  court  upon 
the  exceptions  pendente  lite;  the  defendant 
In  error  contending  that  the  motion  in  law 
died  on  that  date,  and  if  plaintiffs  in  error 
desired  to  have  same  reviewed  by  this  honor- 
able court,  it  should  have  been  excepted  to 
within  20  days  from  the  date  aforesaid."  We 
cannot  agree  with  the  view  taken  by  the 
able  solicitor  that  the  motion-in-law  "died'* 
on  the  day  set  for  the  presentation  and  ap- 
proval of  the  brief  of  evidence.  To  be  sure, 
it  contracted  a  mortal  illness  when  that  day 
passed  without  a  compliance  by  the  accused 
with  the  order  of  the  Judge,  but  dissolution 
did  not  actually  set  in  until  the  official  action 
of  the  Judge  dismissing  the  motion.  As  the 
bill  of  exceptions  was  filed  within  20  days 
after  that  action,  the  writ  of  error  will  not 
be  dismissed. 

2.  It  is  not  essential  to  the  validity  of 
every  indictment  for  assault  with  intent  to 
murder  that  it  allege  that  the  assault  was 
committed  with  a  weapon  likely  to.  produce 
death;  for,  as  was  pointed  out  in  Monday's 
Case,  32  Ga.  672,  79  Am.  Dec.  314,  and  John- 
eon's  Case,  92  Ga.  38,  17  S.  B.  974  (3),  the 
offense  may  be  committed  without  the  use  of 
any  weapon  at  all.  It  is  essential,  however, 
where  the  instrumentality  of  some  physical 
agency  is  alleged,  that  the  indictment  should 
describe  the  manner  of  its  use  with  sufficient 
particularity  to  put  the  accused  on  notice  as 
to  the  nature  of  the  assault  which  is  charged. 
Thus,  in  Johnson's  Case,  90  Ga.  441,  16  S.  B. 
92,  it  was  held  not  sufficient  to  charge  the 
use  of  "arsenic  poison,  and  other  poisons  to 
the  grand  Jurors  unknown,"  without  setting 
forth  the  manner  in  which  the  poisons  were 
administered.  The  admirable  reasoning  of 
Mr.  Justice  Lumpkin  in  that  case  is  striking- 
ly applicable  to  the  case  now  under  considera- 
tion. "Fleces  of  iron"  may  be  of  as  many 
different  sorts,  and  used  in  as  many  different 
ways,  as  poisons;  and  the  accused  were  en- 


titled to  have  notice  of  the  character  of  the 
assault  charged  against  them.  The  demur- 
rer to  the  indictment  should  have  been  sus- 
tained. 

Judgment  reversed.  All  the  Justicea  con- 
curring. 

(124  Oa.  288) 
ADAIR  et  aL  ▼.  CITY  OF  ATLANTA  et  al. 
(Supreme  Court  of  Georgia.    Nov.  13,  1905.) 

1.  Municipal    Oobporations— Public    Im- 

PBOVElfENT     —     TsifPOBABT      CLOSING        01 

Stbeet.       T 

A  city  may,  in  the  proper  exercise  of  Itn 
discretion,  and  as  a  movement  in  the  direction 
of  public  improvement,  build  a  bridge  in  one 
of  its  streets,  and  incidentally  close  the  street 
during  the  reasonable  duration  of  the  work.  In 
like  manner  the  municipal  authorities  may  au- 
thorize a  railroad  company  to  build  the  bridge 
for  the  benefit  of  the  city,  giving  it  power  to 
close  the  street  for  a  reasonable  time  while  the 
work  is  being  done. 

[Ed.  Note. — For  cases  In  point,  see  vol.  86, 
Cent.   Dig.   Municipal   Corporations,   S§   1432 

2.  Sakk— Fee  op  Stbeet— Rights  op  Abut- 
ting  Ownebs. 

Where  the  fee  to  a  street  is  in  the  abut- 
ting lot  owners,  and  excavations  are  made  in 
the  street  and  a  bridge  erected  thereover,  the 
surface  of  the  street  underneath  the  bridge  may 
be  used  by  the  owners  of  the  fee  in  any  manner 
not  inconsistent  with  the  right  of  the  public. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30» 
Cent  Dig.  Municipal  Corporations,  ((  t4Sl^ 
1440-1445.] 

3.  Appeal— HABiiLESs  Ebbob— Obdeb. 

The  order  amendatory  of  the  original  Judg- 
ment denying  an   injunction  was  unnecessary, 
but  will  not  require  a  reversal  of  the  Judgment 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  Forest  Adair  and  others  against 
the  city  of  Atlanta  and  others.  Judgment 
for  defendants,  and  both  parties  bring  error. 
Affirmed. 

J.  L.  Mayson,  W.  P.  Hill,  and  Dorsey,  Brew- 
ster &  Horsell,  for  plaintiffs  in  error.  J.  L. 
Hopkins  &  Sons  and  Bosser  &  Brandon,  for 
defendants  in  error. 

CANDLER,  J.  On  Nelson  street,  in  the 
city  of  Atlanta,  is  a  bridge,  owned  and  main- 
tained by  the  city,  over  numerous  tracks  of 
the  Southern  Railway  Company  and  other 
railroad  corporations.  The  approach  to  this 
bridge  on  the  east  over  Nelson  street,  from 
the  corner  of  Nelson  street  and  Madison 
avenue,  is  a  gradual  rise  for  a  distance  of 
several  hundred  feet;  the  street  at  the  be- 
ginning of  the  bridge  being  about  30  feet 
above  the  level  of  the  railroad  right  of  way. 
The  land  on  both  sides  of  Nelson  street,  be- 
tween Madison  avenue  and  the  bridge,  ia 
owned  by  the  Southern  Railway  Company. 
It  is  the  purpose  of  the  company  to  erect 
freight  terminals  on  this  land.  An  agreement 
was  made  between  the  Southern  Railway 
Company  and  the  municipal  authorities  of 
the  city  of  Atlanta,  the  substantial  effect  of 
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which  was  that  the  railroad  company  bound 
itself  to  construct  for  the  city  a  metal  via- 
duct on  Nelson  street,  beginning  at  Madison 
avenue  and  extending  over  its  right  of  way  to 
a  point  a  short  distance  west  of  the  western 
end  of  the  ^present  bridge,  to  hold  the  city 
harmless  on  account  of  any  damajges  that 
might  arise  out  of  the  construction  of  the 
viaduct,  and  to  perpetually  maintain  and 
keep  the  viaduct  in  repair  when  constructed, 
without  expense  to  the  city.  It  also  agreed 
that  the  work  should  be  completed  within 
nine  months,  during  which  time  the  city 
agreed  that  Nelson  street,  between  Madison 
avenue  and  Elliott  street  (the  western  ter- 
minus of  the  proposed  viaduct),  should  be 
closed  to  travel.  Though  it  was  not  ex- 
pressed in  the  written  agreement  between  the 
city  and  the  railroad  company,  it  is  admitted 
that  there  was  also  a  stipulation,  or  under- 
standing, that  the  present  grade  of  Nelson 
street  should  be  lowered  to  the  level  of  the 
railroad  right  of  way ;  it  being  proposed  to 
build  the  viaduct  on  the  present  street  level, 
and  to  allow  the  railroad  company  to  build 
its  terminal  under  the  viaduct  and  on  the 
level  of  the  street  as  lowered.  At  the  west- 
ern end  of  the  present  bridge  Nelson  street 
turns  sharply  to  the  south  for  a  distance  of 
255  feet,  running  during  that  distance  direct- 
ly alongside  the  railroad  right  of  way.  It 
then  turns  obliquely,  and  continues  in  a  gen- 
eral westerly  direction.  At  this  latter  turn- 
ing point  in  the  street  is  situated  a  lot  owned 
by  the  Adair  estate,  one  of  the  .plaintiffs  in 
the  court  below.  The  lot  is  a  triangle;  its 
longest  side  abutting  on  the  railroad  right 
of  way.  Some  distance  west  of  the  Adair 
property,  on  Nelson  street,  is  that  of  Mrs. 
Mynatt,  the  other  plaintiff.  The  present 
suit  was  brought  by  Adair  and  Mrs.  Mynatt 
against  the  city  and  the  Southern  Railway 
Ck>mpany,  to  enjoin  the  performance  of  the 
contract  already  referred  to,  to  prevent  the 
closing  of  Nelson  street,  and  to  prevent  the 
digging  down  of  the  present  Nelson  street 
grade,  and  the  erection  thereon  of  the  rail- 
road freight  terminals.  By  amendment,  the 
Central  of  Georgia '  Railway  Company  was 
made  a  party  defendant  to  the  action.  The 
petition  alleged  that  the  contract  was  without 
authority  of  law,  and .  claimed  that  they 
would  be  damaged  by  reason  of  the  fact  that 
communication  between  their  property  and 
the  business  portion  of  the  city  of  Atlanta 
would  be  cut  off,  and  that  the  value  of  their 
property  would  be  lessened  by  the  erection  of 
the  proposed  freight  terminals.  At  the  hear- 
ing an  injunction  was  denied,  but  on  the  day 
following  the  rendition  of  the  judgment  the 
court  passed  the  following  order:  "The 
judgment  heretofore  rendered  In  the  above- 
stated  case,  ♦  •  ♦  denying  the  injunc- 
tion prayed  for,  Is  amended  as  follows :  The 
court  found,  upon  the  evidence  introduced, 
that  the  two  petitioners  each  suffered  a  spe- 
cial injury,  differing  in  kind  from  that  sus- 
tained by  the  general  public."    The  plaintiff 


excepted  to  the  denial  of  an  Injunction,  and 
the  defendants  filed  a  cross-bill  of  exceptions, 
In  which  they  complained  of  the  supplement- 
al order  purporting  to  amend  the  Judgment 
as  originally  rendered. 

1.  It  was  conceded  that  the  present  Nelson 
Street  Bridge  is  sufQcient  for  the  needs  of  the 
city  to-day.  It  was  shown  that  it  is  neces- 
sary, however,  for  the  city  to  make  occasion- 
al repairs  upon  it  in  order  to  keep  it  in  rea- 
sonably safe  condition  for  the  requirements 
of  public  travel,  and  that  the  proposed  via- 
duct, which,  under  the  terms  of  the  contract, 
is  to  be  kept  in  repair  without  expense  to  the 
city,  will  be  a  much  more  substantial  struc- 
ture, and  better  suited  to  the  probable  future 
needs  of  the  city.  Indeed,  there  was  abun- 
dant evidence  to  the  effect  that  the  proposed 
viaduct  will  be  in  the  nature  of  a  very  great 
public  improvement.  It  will  hardly  be  doubt- 
ed thttt  the  city,  under  these  circumstances, 
would  have  had  the  right  to  build  such  a  via- 
duct itself,  and  to  close  the  street  to  travel 
fo5  a  reasonable  time  for  that  purpose,  pro- 
vided, always,  that  the  discretion  given  it  by 
law  in  the  management  of  its  affairs  were 
not  abused.  Tuggle  v.  Atlanta,  57  Ga.  114 
This  being  so,  we  can  conceive  of  no  reason 
why  the  city  may  not  also,  in  the  exercise  of 
that  discretion,  grant  authority  for  the  work 
to  be  done  by  a  railroad  or  other  corporation, 
or  indeed  by  an  individual.  The  city,  of 
course,  can  act  only  through  agents.  Ordi- 
narily, in  building  a  bridge  it  would  neces- 
sarily let  the  work  to  a  contractor.  No  rea- 
son occurs  to  us  why.  In  selecting  an  agent 
for  the  work,  it  may  not  choose  a  railroad 
corporation  rather  than  a  corporation  or  an 
individual  whose  regular  business  is  that  of 
building  bridges ;  and  the  fact  that  in  doing 
so  the  city  makes  an  unusually  good  trade, 
securing  a  modem  structure  free  of  cost  and 
the  necessity  to  keep  it  in  future  repair,  fur- 
nishes no  argument  why  the  bridge  should 
not  be  built  in  this  manner,  or  why  the  street 
may  not  be  closed  during  its  construction.  In 
the  present  case  there  was  no  contention  that 
nine  months  would  be  an  unreasonable  length 
of  time  to  take  for  the  building  of  a  bridge 
or  viaduct  of  the  character  of  the  one  pro- 
posed, or  that  there  will  be  any  abuse  of  dis- 
cretion on  the  part  of  the  city  or  Its  agents  In 
the  manner  of  doing  the  work.  The  fact  that 
the  Southern  Railway  Company  is  a  foreign 
corporation,  and  has  no  power  of  eminent 
domain,  does  not,  of  course,  affect  the  situa- 
tion ;  for,  as  already  pointed  out,  the  work  Is 
to  be  done,  In  effect,  by  the  city  through  the 
railroad  company  as  its  agent.  We  are  clear 
that  the  city  had  the  power  to  close  the  street. 

2.  We  come  now  to  consider  whether  or 
not  the  city  may,  as  an  Incident  to  the  work 
of  building  the  new  Nelson  street  viaduct, 
and  as  part  of  the  consideration  for  the  work 
to  be  done  and  kept  In  repair  by  the  rail- 
road company,  allow  that  company  to  exca- 
vate the  street  from  its  present  level  to  the 
level  of  the  company's  right  of  way,  and  erect 
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thereon  buildings  which  are  to  be  a  part  of 
its  proposed  freight  terminals.  In  making 
this  question,  of  course,  the  plaintiffs  have 
no  standing  in  court  as  taxpayers  or  meml)ers 
of  the  public,  but  it  is  necessary  for  them  to 
allege  and  prove  special  damage  to  them- 
selves growing  out  of  the  alleged  illegal  transr 
action.  Coast  Line  R.  Ca  v.  Cohen,  50  Ga. 
451;  Coker  v.  Railway  Co.,  123  Ga.  483,  51 
S.  E.  481.  Indeed,  this  entire  suit  is  predicat- 
ed upon  an  injury  to  the  property  rights  of 
the  plaintiffs.  How  the  erection  of  build- 
ings on  this  little  strip  of  ground,  many 
himdred  feet  removed  from  the  plaintiff's 
land,  can  affect  the  value  of  that  land  in- 
juriously is  somewhat  difficult  to  understand ; 
but  there  Is  evidence  in  the  record  from  which 
such  an  inference  could  be  drawn,  and  the 
question  must  therefore  be  decided.  It  will 
be  borne  in  mind  that  the  railroad  company 
owns  the  property  on  both  sides  of  Nelson 
street  at  the  point  where  the  excavations  are 
In  contemplation,  and  that  presumptively 
it  owns  the  fee  to  the  entire  street  at  that 
point,  subject  always  to  the  public  right  to 
Its  use  as  a  highway.  It  will  also  be  borne 
in  mind  tliat  at  the  present  Nelson  Street 
Bridge  the  street  runs  into  a  sort  of  cul-de- 
sac,  being  at  that  point  some  80  feet  higher 
than  the  level  of  the  railroad  right  of  way, 
80  that  for  the  block  between  Madison  avenue 
and  the  present  bridge  the  space  beneath  the 
surface  of  the  street  is  entirely  useless  to 
the  city  for  water  or  sewer  pipes,  or  for  any 
other  conceivable  municipal  purpose.  It  will 
hardly  be  contended  that  the  city  would  not 
ordinarily  have  the  right  to  excavate  its 
streets  and  build  bridges  across  the  chasm 
caused  thereby,  if,  on  account  of  the  peculiar 
topography  of  the  surroundings,  and  in  the 
wise  exercise  of  the  discretion  vested  in  it, 
it  was  deemed  necessary  or  prudent  Is  It, 
then,  necessary  that  the  surface  ground  un- 
der the  bridge  must  forever  remain  idle  for 
any  purpose  whatever?  We  think  the  true 
answer  to  be  that  the  fee  would  remain  Just 
where  it  had  been  all  along,  and  that  the 
rule  applicable  to  it  would  be  in  no  wise  dif- 
ferent from  the  rule  governing  all  public 
highways,  viz.,  that  the  abutting  property 
owners  could  put  it  to  any  use  not  incon- 
sistent with  its  use  as  a  public  highway. 
Under  the  proposed  arrangement  between  the 
city  and  the  railroad  company  the  latter  will 
get  only  what  It  already  has — ^the  right  to 
use  its  fee  in  the  street  in  a  manner  not 
inconsistent  with  the  right  of  the  public  to 
a  highway.  The  case  of  Coker  v.  Railway 
Company,  123  Ga.  483,  51  S.  E.  481,  is  .not 
in  any  sense  in  conflict  with  what  is  here 
ruled.  There  it  was  proposed  virtually  to 
abandon  a  street  and  close  it  for  all  time 
to  the  public.  For  a  brief  time  a  substitute 
was  to  be  provided  in  the  form  of  an  im- 
provised parallel  street,  which  was  to  furnish 
an  outlet  for  the  travel  which  would  have 
gone  over  the  street  which  It  was  proposed 
to  close,  but  the  agreement  between  the  city 


and  the  railroad  company  contemplated  that 
eventually  the  new  street  should  be  given 
back  to  the  railroad  company,  while  no  sub- 
stitute was  provided  to  take  its  place.  It 
was  held  that  the  power  to  "open,  lay  out,  to 
widen,  straighten,  or  otherwise  change"  streets 
contained  in  the  city's  charter  did  not  com- 
prehend the  power  to  make  the  changes  in- 
dicated. Here  there  Is  no  question  of  aban- 
doning a  street  or  of  changing  its  course. 
The  public  will  have  the  same  thoroughfare 
open  to  It  that  it  has  to-day.  Its  conven- 
ience win  not  be  lessened,  nor  the  distance 
one  will  have  to  go  between  any  two  points/ 
Increased  in  the  slightest  degree  by  the  pro- 
posed improvement  The  only  difference  wilt 
be  that,  instead  of  going  over  a  dirt  surface, 
it  will  pass  over  a  metal  viaduct.  The  case 
of  Hanbury  v.  Woodward  Lumber  Co.,  98 
6a.  64,  26  S.  B.  477,  is  very  closely  in  point, 
if  it  is  not  controlling  of  the  question  now 
under  discussion.  It  was  there  held  that 
where,  as  in  the  present  case,  the  fee  to  a 
street  was  in  the  abutting  lot  owners,  the 
municipal  corporation  holding  only  an  ease- 
ment as  for  a  right  of  way,  "the  municipal 
corporation  may,  with  or  without  express 
statutory  authority,  in  the  exercise  of  its 
general  discretion  touching  the  control  of 
the  public  ways,  permit  the  owner  of  the 
fee  to  appropriate  to  its  own  private  person- 
al use  that  portion  of  the  land  covered  by 
such  street  which  Is  opposite  to  his  abutting 
lots,  provided  such  use  be  not  inconsistent 
with  the  reasonable  exercise  upon  the  part 
of  the  public  of  its  concurrent  right  of  way.'* 
Counsel  for  the  plaintiffs  sought  to  distin- 
guish the  Hanbury  Case  from  the  case  at 
bar,  but  the  distinction  drawn  Is  one  of  fact 
only ;  in  principle  there  is  none. 

3.  There  remains  to  be  considered  only  the 
question  raised  by  the  cross-bill  of  exceptions, 
viz.,  whether  the  court  erred  In  passing  the 
order  seeking  to  amend  the  original  Judgment 
by  an  adjudication  that  the  plaintiffs  would 
suffer  special  damages  not  shared  by  the 
general  public.  Construing  the  order  in  the 
light  of  the  Judgment  denying  an  injunction, 
and  of  the  evidence  introduced  on  the  trial, 
we  think  It  Is  clear  that  the  trial  Judge  in- 
tended to  go  on  record  as  saying  that  in  his 
opinion  the  plaintiffs  would,  on  account  of 
the  contemplated  nine  months'  obstruction 
of  Nelson  street,  suffer  special  damages  of  a 
temporary  character,  which,  however,  were 
not  of  sufficient  seriousness  or  Importance  to 
warrant  the  grant  of  an  injunction.  It  would 
probably  have  been  best  had  this  expression 
on  a  pure  question  of  fact  been  omitted,  as 
It  had  no  material  bearing  on  the  case  as 
decided.  As  the  case  in  its  present  form, 
however,  will  not  reach  the  Jury,  this  ex- 
pression in  the  order  can  have  no  influence 
upon  Its  subsequent  determination;  and  fo'* 
this  reason  the  judgment  on  the  cross-bill 
will  not  be  reversed.  See  Wardens  v.  Savan- 
nah, 69  Ga.  749 ;  Bleyer  v.  Blum,  70  Ga.  559. 
In  view  of  the  ruling  announced  In  the  first 
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division  of  this  opinion,  and  of  the  decision 
of  this  court  in  Tuggle  v.  Atlanta,  57  Ga. 
114,  it  would  seem  to  be  immaterial  wheth- 
er special  damage  of  this  sort  be  suffered 
or  not 

Judgment  on  both  bills  of  exceptions  af- 
firmed. All  the  Justices  concurring,  except 
COBB,  P.  J.,  disqualified^ 


(124  Oa.  625) 

PATTON  et  al.  v.  CITY  OF  ROME  et  al. 
(Supreme  Court  of  Georgia.    Dec  21,  1905.) 

1.  Municipal  Corporations  —  Powers  —  Va- 
cating Part  op  Street. 

Under  the  legislative  authority  granted  to 
a  municipality  in  its  charter  to  **open,  lay  out* 
widen,  straighten,  or  to  otherwise  change  streets, 
alleys  and  squares  in  said  city,"  the  city  may 
vacate  and  sell  to  an  abutting  landowner,  a  pri- 
vate individual,  a  strip  or  part  of  a  street, 
which  strip  will  be  thereafter  closed  to  the  use 
of  the  public,  where  it  appears  that  the  selling 
and  closing  of  the  strip  or  tract  will  have  the 
effect  to  straighten  ana  make  more  uniform  in 
width  the  street  from  which  the  tract  is  taken 
and  sold,  without  having  the  effect  to  close  or 
prevent  the  free  use  by  uie  public  of  said  street 
[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  §§  722, 
1429.] 

2.  Same — Contraots — Ultra  Vires. 

A  contract  upon  the  part  of  a  mnnlcipal- 
itjr  to  sell  the  strip  or  part  of  the  street  to  a 

Erivate  individual,  as  set  out  in  the  preceding 
eadnote,  is  not  an  ultra  vires  act;  and  the 
court  below  did  not  err  in  refusing  to  enjoin 
the  city  from  proceeding  to  consummate  the 
sale. 

[EM.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  §  629.] 

3.  Same — Change  of  Street — Assessment  of 
Damages. 

Haying  legally  exercised  the  power  to 
change  the  street,  it  was  the  duty  of  the  mayor 
and  council  to  appoint  assessors  under  that  sec- 
tion of  the  charter  which  provides  that  "when- 
ever the  said  mayor  and  council  shall  exercise 
the  power  above  delegated'' — ^that  is  the  power 
and  authority  to  open,  lay  out,  widen,  straight- 
en, or  otherwise  change  streets — "they  shall 
appoint  two  freeholders,  and  the  owners  of  said 
lots  fronting  on  the  said  streets  or  alleys  shall, 
on  five  days'  notice,  appoint  two  freeholders, 
who  shall  proceed  to  assess  the  damages  sus- 
tained or  the  advantages  desired  [derived?]  by 
the  owner  or  owners  of  said  lots,  in  consequence 
of  the  opening,  widening,  straightening,  or  other- 
wise changing  said  streets  or  alleys." 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  by  Ida  N.  Patton  and  others  against 
city  of  Rome  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.    Affirmed. 

Mrs.  Ida  N.  Patton,  Mrs.  Mary  M.  Brumby, 
and  James  B.  Nevin,  as  executrices  and  ex- 
ecutor of  the  estate  of  Helen  A.  Nevin,  de- 
ceased, and  Individually  as  citizens,  tax- 
payers, and  lot  owners,  sought  to  enjoin  the 
city  of  Rome  from  selling  to  B.  J.  and  J. 
Henderson  Lanham  a  strip  of  land,  30  feet 
wide  by  132  feet  in  length,  off  the  eastern 
side  of  North  Fourth  avenue  in  said  city,  in 
which  petitioners  claimed,  as  representatives 
of  the   estate   and   as   individuals,   general 


interest  as  citizens  and  taxpayers  and 
special  interest  as  abutting  lot  ownera; 
the  city  having  agreed  to  sell  said  strip 
to  the  Lanhams  in  order  that  they  might 
close  the  same  and  erect  thereon  a  tfaree- 
story  brick  building,  claiming  power  and 
authority  so  to  do  under  and  by  virtue  of 
its  charter.  The  language  of  that  section  of 
its  charter  under  which  the  city  is  proceed- 
ing to  sell  the  strip  is  as  follows:  "That  the 
said  mayor  and  council  shall  have  full 
power  and  authority  to  open,  lay  out,  widen, 
straighten,  or  to  otherwise  change  streets, 
alleys  and  squares  in  the  said  city  of  Rome. 
Whenever  the  said  mayor  and  council  shall 
exercise  the  power  above  delegated,  they 
shall  appoint  two  freeholders,  and  the  own- 
ers of  said  lots  fronting  on  the  said  streets 
or  alleys  shall,  on  five  days  notice,  appoint 
two  freeholders,  who  shall  proceed  to  assess 
the  damages  sustained  or  the  advantages 
desired  by  the  owner  or  owners  of  aald  lots, 
in  consequence  of  the  opening,  widening, 
straightening,  or  otherwise  changing  said 
streets  or  alleys;  and  in  case  said  assessors 
can  not  agree  they  shall  select  a  flfth  free- 
holder; the  said  assessors  to  take  an  oath 
that  they  will  faithfully  discharge  their 
duties,  and  each  party  to  have  the  right 
to  enter  an  appeal  to  the  superior  court  of 
Floyd  county  within  ten  days  of  the  rendi- 
tion of  said  award:  Provided,  if  any  prop- 
erty owner  shall  fail  after  notification  to 
appoint  assessors  by  the  time  prescribed, 
then  the  two  assessors  appointed  by  the  city 
shall  proceed  to  make  the  assessment,  and  in 
the  event  they  shall  fail  to  agree  they  shall 
call  in  a  third  freeholder,  who  shall  be  sworn 
and  act  with  them,  and  the  finding  of  the 
majority  shall  stand  as  the  award,  unless  ap- 
peal be  entered  as  provided  for  in  this 
section."  Acts  1882-88,  p.  438,  |  57.  In 
their  petition  the  plaintiffs  allege  that  as 
representatives  of  the  said  estate  they 
are  the  owners  of  property  on  the  west- 
em  side  of  North  Fourth  avenue,  across 
the  street  from  the  aforementioned  strip, 
and  that,  if  the  city  be  allowed  to  sell  the 
strip,  their  property  will  be  greatly  damaged; 
that  the  street  at  this  point  has  been  95  feet 
wide  for  50  years,  and  that  the  Lanhams 
have  announced  their  intention  to  bnild 
thereon  the  three-story  brick  building  afore- 
mentioned, which,  taking  into  consideration 
the  fact  that  the  street  would  then  be  but 
65  feet  in  width,  would  greatly  mar  the 
enjoyment  of  petitioner's  property,  "cutting 
off'  light  and  air,  •  •  •  obstructing  the 
view,  and  taking  away,  to  that  extent, 
petitioner's  right  of  ingress  and  egress"; 
that  petitioners  and  those  under  whom  they 
claim  have  been  in  possession  of  the  prop- 
erty for  more  than  50  years.  Petitioners 
insist  that  the  charter  of  the  city  of  Rome 
gives  "no  authority  to  close  any  part  of  said 
street,  no  authority  to  sell  any  part  of  this 
street,  and  that  only  by  express  legislative 
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authority  can  such  action  he  had";  that  there 
Is  no  claim  that  said  strip  Is  no  longer  useful 
or  convenient  to  the  public,  but  "the  same  Is 
being  done  solely  for  the  benefit  of  private 
Individuals,  to  wit,  the  proposed  grantees," 
and  that  such  proposed  action  by  the  mayor 
and  council  of  said  city  Is  an  Injury  to  pe- 
titioners and  a  gross  abuse  of  power;  that 
the  injuries  threatened  are  Irreparable  and 
cannot  be  easily  computed  In  damages,  and 
that  they  have  no  sufficient  remedy  at  law. 
Wherefore  they  pray,  as  aforesaid,  that  the 
city  be  enjoined  from  proceeding  further 
*'ln  this  attempted  disposition  of  said  part  of 
Fourth  avenue,"  that  the  Lanhams  be  en- 
joined from  erecting  any  building  on  said 
tract  of  land  or  otherwise  obstructing  the 
same,  and  that  the  freeholders  (Brett  and 
Wilkerson),  whom  It  was  alleged  the  city 
had  appointed  as  assessors  to  determine 
what  damage  would  be  sustained  by  petition- 
ers by  reason  of  said  sale,  "be  enjoined  from 
interfering  with  petitioners'  rights  in  said 
street,  and  from  entering  any  judgment  for 
or  against  petitioners."  The  land  to  be  sold 
is  a  strip  30  feet  wide  by  182  feet  In  length 
on  the  east  side  of  North  Fourth  avenue, 
beginning  at  the  corner  of  tlMt  avenue  and 
Broad  street  The  street  north  of  this  strip 
Is  65  feet  wide,  and  hence,  in  the  event  the 
proposed  sale  is  made,  the  whole  of  North 
Fourth  avenue  will  be  ol  even  width,  to  wit, 
65  feet  Furthermore,  by  taking  off  this 
strip,  the  eastern  line  of  North  Fourth  avenue 
will  be  on  a  line  with,  and,  as  It  were,  a  con- 
tinuation of  the  east  line  of  South  Fourth 
avenue,  thus  making  the  eastern  boundary 
of  South  Fourth  avenue,  which  is  south  of 
Broad  street,  and  the  east  line  of  North 
Fourth  avenue,  which  commences  at  the 
northern  line  of  Broad  street,  but  the  con- 
tinuation of  one  straight  line.  Other  facts 
were  alleged  in  the  petition  which  it  is  not 
necessary  to  set  out  In  its  answer  to  the 
petition  the  city  of  Rome  admitted  practi- 
cally all  of  the  facts  alleged  in  the  petition, 
except  that  the  proposed  sale  would  injure 
petitioners  in  any  respect,  and  this  It  denied. 
•It  admitted  that  it  had  proceeded  with  the 
sale  of  the  strip  in  question,  and  had  ap- 
pointed two  certain  freeholders  to  assess 
the  damages  that  might  be  sustained  by 
abutting  lot  owners  under  the  power  given 
it  by  that  portion  of  the  charter  quoted.  In 
conclusion  the  answer  said:  "This  defend- 
ant answers,  not  only  for  itself,  but  for  said 
Brett  and  Wilkemon  as  assessors,  as  It  Is  on- 
ly under  the  authority  of  this  defendant 
that  said  Brett  and  Wilkerson  are  acting.'* 
The  Lnnhams  answered,  setting  up  mrbstan- 
tfally  the  same  defense  offered  by  the  city. 
After  the  answers  were  filed  the  petitioners 
moved  the  court  to  strike  them  on  the  ground 
that  they  set  forth  "no  defense  to  said  peti- 
tion, either  In  law  or  equity,"  which  motion 
the  court  did  not  entertain.  Evidence  was 
Introduced  by  defendants,  in  rebuttal  to  the 


sworn  petition,  to  the  effect  that  the  proposed 
sale  of  said  strip  and  the  erection  thereon  of 
a  three-story  brick  building  would  enhance 
the  value  of  neighboring  property.  After 
argument  was  had  the  court  denied  the  in- 
junction, and  the  plaintiffs  excepted. 

Denny  ft  Harris,  for  plaintiffs  In  error. 
Halstead  Smith  and  Leaborn  &  Barry  Wright, 
for  defendants  in  error. 

BECK,  J.  (after  stating  the  facts).  1-3. 
That  municipalities  may  be  given  power 
and  authority  to  change,  obstruct,  or  even 
vacate  streets  by  legislative  grant,  in  the 
absence  of  constitutional  restriction,  there 
can  be  no  doubt  Coker  v.  Railway  Com- 
pany, 123  Ga.  483,  51  S.  B.  481.  See,  also, 
Adair  v.  City  of  Atianta  (decided  at  this 
term)  52  S.  E.  739.  And,  as  it  is  not  con- 
tended in  the  case  at  bar  that  there  is  any 
constitutional  Inhibition  against  the  provi- 
sions of  the  charter  of  the  city  of  Rome  giv- 
ing to  it  the  power  to  "open,  lay  out,  to  widen, 
straighten,  or  to  otherwise  change  streets, 
alleys  and  squares  in  said  city,"  the  only 
question  to  be  determined  is  whether  or  not 
the  language  quoted  confers  upon  the  city, 
expressly  or  by  necessary  implication,  the 
power  to  sell  the  tract  wtiich  is  the  subject 
of  this  action.  In  the  case  of  Trustees  v. 
City  of  Atlanta,  93  Ga.  474,  21  S.  B.  74,  Mr. 
Chief  Justice  Bleckley,  In  construing  this 
identical  language,  said:  'This  grant  is  com- 
prehensive enough  to  embrace  the  alteration 
of  a  street  in  any  respect  whether  on,  be- 
low or  above  the  surface  of  the  earth."  •*To 
widen,  straighten,  or  to  otherwise  change" 
surely  seems  to  be  about  as  broad  as  the  stat- 
ute could  be  made.  Indeed,  it  would  be  hard 
to  conjecture  a  better  legislative  expression 
to  cover  the  specific  facts  of  this  case.  By 
making  the  proposed  change,  the  street  will 
be  more  uniform  in  its  width  and  appearance. 
It  will  be  straightened  In  the  sense  that  it 
will  be  to  a  certain  extent  free  from  very  pro- 
nounced Irregularities  in  shape,  and  the 
street  will  remain  open  to  the  free  and  un- 
obstructed use  by  the  public.  Hence  it  fol- 
lows that  the  court  did  not  err  in  refusing 
to  grant  the  Injunction  restraining  the  city 
from  selling  the  described  strip  and  appoint- 
ing assessors  under  the  section  of  the  charter 
set  out  in  the  third  headnote. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(124  Ga.  293) 
BISHOP  V.  BISHOP. 
(Supreme  Court  of  Georgia.    Nov.  13.  1905.) 

1.  DivoBCK  —  Tempobabt   Alimony  —  Second 
Action. 

Where  a  husband  brought  a  libel  for  di- 
vorce against  his  wife,  and  pending  the  suit 
temporary  alimony  was  awarded  to  her,  and  the 
suit  terminated  in  a  verdict  denying  the  divorce 
applied  for,  if  the  husband  subsequently  brought 
a  second  libel  for  divorce  against  his  wife,  based 
on  another  ground,  the  allowance  of  alimony 
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pending  the  first  suit  was  no  bar  to  an  applica- 
tion by  her  for  temporary  alimony  pending  the 
second  action. 

2.  Witnesses— CoKPKTXNCT  of  Husband. 

Where  a  libel  for  a  divorce  was  brought  by 
a  husband  against  his  wife  on  the  ground  of 
desertion,  and  pending  the  litigation  she  applied 
for  temporary  alimony,  which  ne  resisted  on  the 
ground  that  she  had  been  living  an  immoral 
fife  since  their  separation,  the  husband  was  not 
a  competent  witness  to  testify  to  the  adultery 
of  the  wife. 

[Ed.  Note. — For  cases  in  point,  see  voL  60^ 
Cent.  Dig.  Witnesses,  §§  159%,  172.] 

3.  Same — Exclusion  of  Evidence  in  Cboss- 

BXAMINATION. 

Although  the  attorney  for  the  wife,  while 
cross-examining  the  husband  as  a  witness,  asked 
him  why  he  had  separated  from  his  wife,  and 
the  witness  replied,  because  he  caught  her  in 
bed  with  anotner  man,  there  was  no  error  in 
ezdudingthis  evidence  on  motion  of  such  at- 
torney. The  exclusion  of  the  husband  as  a  wit- 
ness from  testifying  to  such  a  fact  is  based  on 
public  policy. 

[Bid.  Note. — ^Por  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  §  192.] 

4.  Divobge — Alimont — Chabagteb  of  Wife.. 

On  the  hearing  of  an  application  for  tempo- 
rary alimony,  evidence  merely  tending  to  show 
that  the  general  reputation  of  the  wife  is  bad  is 
inadmissible. 

[Ed.  Note. — ^Por  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  §  619.] 

5.  Same — ^Alimony  and  Attobnet's  Fees. 

There  was  no  abuse  of  discretion  in  the 
amount  of  alimony  and  counsel  fees  allowed  in 
this  case. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  G.  B.  Bishop  against  Dollie 
Bishop.  From  an  order  granting  temporary 
alimony,  plaintiff  brings  error.    Affirmed. 

George  W.  Bishop  filed  a  libel  for  divorce 
against  his  wife  on  the  ground  of  adultery. 
She  denied  the  plaintiff's  charge,  and  filed  a 
cross-libel  against  him.  She  applied  for 
temporary  alimony  pending  the  action,  which 
was  allowed  to  her,  and  which  the  husband 
contends  that  he  paid.  On  the  trial  the  Jury 
found  that  neither  the  plaintiff  nor  the  de- 
fendant should  be  granted  a  divorce.  Subse- 
quently the  husband  filed  a  second  libel  for 
divorce  against  his  wife,  alleging  desertion 
of  him  by  her.  The  defendant  denied  the 
plaintiff's  allegation,  and  made  application 
for  temporary  alimony  and  an  allowance  for 
counsel  fees  pending  this  suit  The  plaintiff 
contested  her  right  to  alimony  on  the  ground 
that  she  had  been  living  a  life  of  immorality 
and  shame  since  their  separation.  He  also 
pleaded  that  the  allowance  of  temporary  ali- 
mony during  the  former  litigation,  and  the 
verdict  of  the  Jury  denying  a  divorce  to 
either  party,  amounted  to  an  adjudication 
which  barred  her  claim  for  temporary  ali- 
mony during  the  present  suit ;  and  he  filed  a 
plea  of  res  adjudicata  accordingly.  On  the 
hearing  of  the  application  for  temporary  ali- 
mony the  presiding  Judge  ordered  the  plain- 
tiff to  pay  to  the  defendant  $50  as  counsel 
fees,  and  $10  per  month  as  temporary  ali- 
mony.   To  this  ruling  he  excepted* 


T.  J.  Ripley,  Thos.  L.  Bishop,  and  W.  H. 
Withers,  for  plaintiff  in  error.  Lewis  W. 
Thomas,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts).  1. 
The  award  of  temporary  alimony  to  the  wife 
pending  a  suit  for  divorce  brought  against 
her  by  her  husband  terminated  with  the  con- 
clusion of  that  case.  If  the  husband  after- 
ward brought  a  second  suit  for  divorce 
against  her,  she  could  again  apply  for  tempo- 
rary alimony  pending  that  litigation.  The 
allowance  of  temporary  alimony  pending  the 
former  suit,  In  which  he  failed,  was  no  bar 
to  a  similar  allowance  pending  the  second 
suit.  If  he  could  bring  a  second  libel  tac 
divorce  against  his  wife,  there  was  nothing  to 
prevent  her  from  applying  for  alimony  and 
counsel  fees  in  connection  therewith.  The 
plea  of  res  adjudicata  was  without  merit 
See  Mitchell  v.  Mitchell,  97  Ga.  795,  25  S.  B. 
885. 

2.  At  common  law  a  party  to  a  cause  was 
excluded  from  testifying.  By  the  enabling 
act  of  1866  this  disability  was,  as  a  general 
rule,  removed,  but  with  certain  exceptions. 
One  of  these  Is  stated  in  Civ.  Code  1895»  f 
5272,  where  It  is  declared  that  nothing  con- 
tained In  the  act  referred  to  "shall  apply  to 
any  action,  suit  or  proceeding  In  any  court. 
Instituted  in  consequence  of  adultery."  Thle 
exception  was  based,  not  merely  on  the  rights 
of  individual  parties,  or  made  solely  for  their 
benefit,  but  rested  on  a  sound  public  policy 
which  prevented  husband  and  wife  from 
mutually  destroying  the  character  of  each 
other  because  of  quarrels  or  dlsagreonents 
between  themselves.  At  conmaon  law  the  le- 
gal civil  existence  of  the  wife  was  merged 
Into  that  of  the  husband.  The  Code  of  this 
state  still  declares  that  "her  legal  civil  ex« 
Ist^ice  is  merged  in  the  husband,  except  so 
far  as  the  law  recognizes  her  separately, 
either  for  her  own  protection,  or  for  her  bene- 
fit, or  for  the  preservation  of  public  order." 
Civ.  Code  1885,  §  2473.  It  is  also  declared: 
'*There  are  certain  admissions  and  communi- 
cations excluded  from  public  policy.  Among 
these  are:  (1)  Communication  between  hus- 
band and  wife."  Civ.  Code  1895,  §  519& 
Such  communications  are  protected  even  after 
the  relation  has  ceased.  Lingo  v.  State,  29 
6a.  470.  So  a  letter  written  by  a  husband 
to  his  wife,  indicating  the  state  of  his  feel- 
ings toward  a  third  person  and  toward  her- 
self in  relation  to  that  person.  Is  not  admis- 
sible In  evidence  in  behalf  of  such  person  on 
his  trial  for  the  homldde  of  the  husband. 
Wilkerson  v.  State,  91  Ga.  729,  17  S.  E.  990, 
44  Am.  St  Rep.  63.  Except  in  certain  speci- 
fied instances,  neither  a  husband  nor  a  wife 
is  competent  to  give  evidence  in  any  crim- 
inal proceeding  for  or  against  the  other.  Pen. 
Code  1895,  §  1011,  par.  <4.  These  Illustrations 
sufi3ice  to  show  the  public  policy  underlying 
the  rule  of  exclusion  of  the  evidence  of  the 
husband  and  the  wife.  The  expression  "any 
action,  suit  or  proceeding  in  any  court,  In- 
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stltuted  in  consequence  of  adultery/'  used  in 
CiY.  Code  1896,  §  5272,  ia  not  to  be  given 
a  narrow  or  restricted  meaning.  In  Sloan 
V.  Briant,  56  Ga.  59,  it  is  said:  "Whetlier 
it  be  tbe  immediate  or  the  remote  cause  is 
immaterial,  if  the  suit  be  the  consequence  of 
adultery  as  the  cause.  The  words  *in  con- 
sequence' apply  as  well  to  the  initiatory  as  to 
the  proximate  cause  of  this  suit"  In  Graves 
V.  Harris,  117  Ga.  817,  45  S.  E.  239,  it  wits 
held  that  "the  plaintiff,  in  an  action  for 
alienating  the  aftections,  of  his  wife  and  in- 
ducing her  to  commit  adultery,  was  incompe- 
tent at  the  trial  to  testify  as  a  witness  to 
any  fact."  See,  also,  Thomas  v.  State,  115 
Ga.  235,  41  S.  E.  578;  Cook  ▼.  Cook,  46  Ga. 
308. 

3.  The  evidence  was  heard  orally,  and« 
while  the  husband  was  being  cross-examined, 
counsel  for  the  wife  asked  him,  "Why  did 
you  separate  from  your  wife,  Dollie  Bishop?" 
To  this  the  witness  answered,  "Because  I 
caught  her  in  bed  with  another  man."  Coun- 
sel for  the  wife  moved  to  rule  out  this  an- 
swer, and  the  motion  was  sustained  over 
objection.  It  is  contended  that,  as  it  was 
made  in  response  to  a  question  of  counsel 
for  the  adverse  side,  the  court  should  have 
refused  to  rule  it  out  Where  the  question 
affects  only  the  interest  of  the  parties,  "upon 
an  oral  examination  a  party  asking  a  cross- 
question  and  eliciting  an  unfavorable  reply, 
which  the  other  side  could  not  have  intro- 
duced, cannot  have  the  legitimate  answer  to 
his  own  question  ruled  out"  Anderson  v. 
Brown,  72  Ga.  714.  This  was  decided  in  re- 
gard to  a  Jury  trial.  But  where  witness  was 
not  competent  to  testify  as  to  the  facts  stated 
in  his  answer,  and  it  appeared  that  it  was  not 
directly  called  for,  although  to  some  extent 
responsive,  it  was  held  that  there  was  no 
error  in  excluding  it  First  National  Bank  of 
Gainesville  v.  Cody„  93  Ga.  145,  Id  S.  B.  831. 
Where,  in  the  progress  of  a  trial,  the  court 
observes  that  a  rule  of  public  policy  has 
been  or  is  being  violated  in  practice,  it  may 
of  its  own  motion  call  attention  to  it,  and 
have  the  proper  corrective  applied.  Good- 
rum  V.  State,  60  Ga.  509.  The  question 
put  to  the  husband  was  why  he  had  separat- 
ed from  his  wife.  In  answer  to  this  he 
sought  to  testify  to  his  wife's  adultery.  The 
court  might  have  excluded  the  testimony  of 
his  own  motion,  and  there  was  no  error  in 
excluding  it  upon  motion  of  counsel  for 
the  wife.  A  husband  or  wife  does  not  be- 
come competent  to  testify  as  to  the  adultery 
of  the  other  because  no  objection  is  made. 
In  undefended  divorce  cases  the  plaintiff 
would  not  be  allowed  to  testify  to  the 
adultery  of  the  defendant  although  the 
latter  was  not  represented  or  objecting. 
Public  policy  forbids  that  a  husband  should 
be  permitted  to  thus  testify,  although  there 
may  be  no  objection,  or  even  if.  there  should 
be  an  agreement  for  him  to  do  so.  IX 
adultery  was  not  involved  in  this  issue,  the 
evidence  would  have  been  wholly  immaterial. 


But  it  is  evident  that  it  was  directly  relied 
on  to  prevent  a  Judgment  for  alimony  in 
favor  of  the  wife. 

4.  Evidence  was  offered  on  behalf  of  the 
husband  to  show  that  the  reputation  or 
general  character  of  the  wife  was  bad. 
This  was  rejected  by  the  court,  and  we  think 
correctly  so.  General  reputation  may  be 
proved  in  some  cases,  as  to  show  that  a 
house  is  one  of  ill  fame.  But  It  is  no  defense 
to  an  application  for  alimony  by  a  wife  to 
merely  prove  that  her  general  character  is 
bad. 

5.  There  was  no  abuse  of  discretion  in  the 
amount  of  alimony  and  counsel  fees  fixed  by 
the  presiding  Judge. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 
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(Supreme  Court  of  Georgia.    Dec.  21,  1905.) 

1.  Cbiminal  Law--Cebt;obabi— Bond. 

The  bond  which  the  applicant  for  the  writ 
of  certiorari  in  a  criminal  case  tried  in  a  county 
court  is  required  by  section  765  of  the  Penal 
Code  of  1895  to  give,  unless  he  makes  the 
prescribed  pauper  affidavit  in  lieu  thereof,  is  a 
bond  for  his  personal  appearance  to  abide  t^e 
final  judgment  of  the  court  in  the  case. 

2.  Same— Appeovai.. 

This  bond  must  be  an  approved  bond,  and 
an  approval  thereof  by  the  county  court  Judge 
is  in  conformity  to  law ;  and  when,  in  response 
to  the  writ  of  certiorari,  such  judge  sends  up  to 
the  superior  court,  as  a  part  of  the  proceedings 
in  the  case,  a  bond  of  this  character,  this,  under 
the  decision  in  Watson  v.  State,  11  S.  E.  610,  85 
Ga.  237,  is  equivalent  to  an  approval  thereof 
by  him. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Putnam  Coun- 
ty; H.  G.  Lewis,  Judge. 

Alex  Brown  was  convicted  of  a  misdemean-t 
or  in  the  county  court.  From  a  Judgment 
dismissing  certiorari  to  the  superior  court,  he 
brings  error.    Reversed. 

W.  T.  Davidson,  for  plaintiff  in  error.  Jo- 
seph E.  Pottle,  Sol.  Gen.,  S.  T.  Wlngfleld,  and 
Turner  &  Adams,  for  the  State. 

FISH,  C.  J.  Alex  Brown  was  tried  In  a 
county  court  for  an  alleged  misdemeanor,  and 
convicted.  He  carried  bis  case  by  certiorari 
to  the  superior  court,  where  the  certiorari 
was,  upon  motion  of  counsel  for  tbe  state, 
dismissed,  upon  the  ground  "that  no  bond 
was  given  by  the  defendant,  or  pauper  affi- 
davit made  as  required  by  the  statute,  as  a 
condition  precedent  to  the  grant  of  tbe  writ, 
and  that  no  such  bond  or  affidavit  appeared 
of  record."  To  this  Judgment  of  dismissal  he 
excepted. 

1.  In  response  to  the  writ  of  certiorari  the 
Judge  of  the  county  court  sent  up  to  the  su- 
perior court,  along  with  his  answer,  a  bond 
signed  by  the  plaintiff  In  certiorari  as  prin- 
cipal and  another  person  as  surety,  executed 
upon  the  very  day  that  the  accused  was  con- 
yicted  in  the  county  court    This  bond  was 
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witnessed  by  the  sheriff,  and  upon  It  was  an 
affidavit  by  the  surety  as  to  his  solvency, 
^hlch  was  also  witnessed  by  the  sheriff.  The 
condition  of  this  bond  was  that  the  accused 
should  appear  at  the  next  term  of  the  su- 
I)erior  court  for  the  county,  and  from  day  to 
day  and  term  to  term,  to  answer  the  final 
judgment  In  the  case.  Was  the  obligation  of 
this  bond  such  as  the  statute  requires?  We 
think  It  was.  Section  766  of  the  Penal  Code 
of  1896,  which  prescribes  conditions  to  be 
complied  with  in  order  to  obtain  the  writ  of 
certiorari  to  review  a  criminal  case  tried  In 
a  county  court,  as  amended  by  the  act  of 
December  7,  1898  (Acts  1898,  p.  61),  is  as 
follows :  *'The  writ  shall  not  be  granted  un- 
less the  accused  shall  file  his  affidavit  stat- 
ing that  he  has  not  had  a  fair  trial  and  has 
been  wrongfully  and  illegally  convicted,  and 
shall  give  bond  and  security,  or  make  affi- 
davit as  is  required  of  persons  when  carry- 
ing criminal  cases  to  the  Supreme  Conrt ;  and 
the  execution  and  filing  of  said  bond  shall 
operate  as  a  supersedeas  of  the  Judgment 
rendered  in  said  court  for  space  of  ten  days." 
It  will  be  observed  that  the  statute  does  not 
expressly  declare  what  the  character  of  the 
bond  shall  be,  but  if  there  was  nothing  in 
the  statute  with  reference  to  the  bond,  ex- 
cept the  words  "shall  give  bond  and  secur- 
ity,*' the  natural  and  logical  Inference  would 
be  that  the  bond  should  be  such  as  would  be 
appropriate  to  a  criminal  case,  and  not  a 
bond  which  would  be  appropriate  in  a  civil 
case,  but  unsuited  to  a  criminal  case,  such  as 
a  bond  for  the  eventual  condemnation 
money  and  all  future  costs,  which  the  appli- 
cant for  the  writ  of  certiorari  In  a  civil  case 
is,  by  section  4639  of  the  Civil  Code  of  1896 
required  to  give.  A  certiorari  bond,  whether 
it  be  given  in  a  civil  or  in  a  criminal  case,  is 
to  secure  the  satisfaction  by  the  applicant 
for  the  writ  of  the  final  judgment  of  the 
court  For  this  purpose  an  eventual  con- 
demnation bond  is  appropriate  in  a  civil  case, 
and  a  bond  for  the  appearance  of  the  accused, 
and  his  submission,  in  the  event  the  final 
judgment  is  against  him,  to  the  sentence 
imposed  by  the  court,  is  appropriate  in  a 
criminal  case.  So,  although  the  eventual 
condemnation  bond  which  section  4639  of  the 
Civil  Code  of  1896  requires  an  applicant  for 
the  writ  of  certiorari  to  give,  unless  he  makes 
the  prescribed  pauper  affidavit  in  lieu  there- 
of, is  not  in  terms  expressly  confined  to  civil 
cases,  it  has  been  held  by  this  court  that  the 
provisions  of  that  section  apply  exclusively 
to  civil  cases,  and  have  no  application  to  a 
criminal  prosecution.  Mohrman  v.  Augusta, 
103  Ga.  841,  31  S.  B.  95;  Coivard  v.  State, 
118  Ga.  13,  43  S.  E.  855.  But  the  character 
of  the  bond  required  by  section  765  of  the 
Penal  Code  of  1895  to  be  given  in  order  to 
obtain  the  writ  of  certiorari  In  a  criminal 
case  tried  in  a  county  court  Is  not  left  to  be 
inferred  from  the  nature  of  the  case  In  which 
it  is  required  to  be  given,  but  is  Indicated  by 
the  words  "as  is  required  of  persons  when 


carrying  criminal  cases  to  the  Supreme 
Court"  While,  strictly  speaking,  no  bond 
Is  absolutely  required  of  persons  carrying 
criminal  cases  to  the  Supreme  Court,  yet 
In  order  to  obtain  a  supersedeas  in  a  bail- 
able case,  and  thus  prevent  the  sentence  of 
the  lower  court  from  being  carried  into  ex- 
ecution while  the  convicted  person  is  seeking 
to.  have  the  Judgment  against  him  set  aside 
by  the  Supreme  Court,  a  bond  is  required, 
unless  the  accused  is  unable  to  give  bond 
and  will  make  the  affidavit  prescribed  by  the 
statute  in  lieu  thereof.  Section  1077  of  the 
Penal  Code  of  1895,  in  reference  to  criminal 
cases  carried  to  the  Supreme  Court,  provides 
that  the  bill  of  exceptions,  when  properly 
filed,  "shall  operate  as  a  supersedeas,  upon 
the  plaintiff  in  error  complying  with  the  fol- 
lowing terms :  Where  the  offense  Is  bailable, 
the  defendant  shall  enter  into  a  recognizance 
before  the  clerk,  with  security  to  be  approved 
by  him,  in  a  sum  to  be  fixed  by  the  presiding 
Judge,  conditioned  for  the  personal  appearance 
of  such  defendant,  to  abide  the  final  order, 
Judgment  or  sentence  of  said  court  If  the 
offense  it  not  bailable,  the  Judge  shall  order 
a  supersedeas  at  the  time  of  filing  the  bill 
of  exceptions.  If  the  party  is  unable  from 
his  poverty  to  give  the  recognizance,  the 
Judge  shall  order  a  supersedeas  upon  the 
filing  of  an  affidavit  as  provided  in  civil  cases, 
but  the  defendant  shall  not  be  set  at  liberty 
without  the  recognizance."  The  bond  here 
described  is  the  bond  referred  to  in  section 
765  (Pen.  Code  1896)  by  the  words,  "as  is  re- 
quired of  persons  when  carrying  criminal 
cases  to  the  Supreme  Court"  This  will 
more  clearly  appear,  we  think,  when  we  con- 
sider the  language  of  the  statute  as  It  stood 
before  the  adoption  of  the  Code  of  1895.  The 
county  court  act  of  January  19,  1872,  pro- 
vided that  no  writ  of  certiorari  in  a  criminal 
case  "shall  be  granted  •  •  •  unless  the 
party  applying  shall  give  such  bond  and 
security  or  make  such  affidavit  as  is  permit- 
ted in  the  Code  of  Georgia,  for  parties  in 
criminal  cases  carrying  up  cases  to  the  Su- 
preme Court  of  Georgia."  Acts  1871-72,  p. 
296.  This  provision  of  the  statute  was  codi- 
fied in  section  302  of  the  Code  of  1873,  and 
in  the  section  of  the  same  number  In  the 
Code  of  1882,  with  but  very  slight  and  Im 
material  alteration;  the  words  "shall  give 
bond  and  security  or  make  such  affidavit  as 
is  permitted  •  •  •  for  parties  In  crimi- 
nal cases  carrying  up  cases  to  the  Supreme 
Court"  being  retained.  Persons  carrying 
criminal  cases  to  the  Supreme  Court  were 
then,  and  are  now,  "permitted  to  give  bond 
and  security,  or  make  the  affidavit"  provided 
for  in  section  1077  of  the  Penal  Code  of  1895, 
and  thereby  obtain  supersedeas  of  the  Judg- 
ment of  the  trial  court  The  word  "requir- 
ed," which  was  substituted  In  the  Code  of 
1895  for  the  word  "permitted,"  which  appear- 
ed in  the  original  act  and  in  the  Codes  of 
1873  and  1882,  refers  to  the  same  bond  and 
security,  and  the  same  affidavit  previously 
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referred  to  by  the  word  •*permltted."  The 
words  "such  bond  and  security"  and  "such 
affidavit  as  is  permitted  •  •  •  for  par- 
ties in  criminal  cases  carrying  up  cases  to 
the  Supreme  Court,"  cleariy  and  unmistak- 
ably mean  the  same  kind  of  a  bond  and  the 
same  kind  of  an  affidavit  as  is  permitted  in 
carrying  criminal  cases  to  the  Supreme  Ck)urt 
So,  taking  the  statute  as  it  now  stands,  we 
find  that,  while  the  language  is  somewhat 
different,  the  meaning  is  unchanged.  For  to 
"give  bond  and  security,  or  make  affidavit," 
in  one  case  "as  is  required"  in  another,  is 
to  give  the  same  kind  of  a  bond  or  make 
the  same  kind  of  an  affidavit  In  the  opin- 
ion in  Memmler's  Case,  75  6a.  576,  which  was 
a  certiorari  In  a  criminal  case  tried  in  a 
county  court,  it  was  distinctly  recognized  that 
the  terms  and  conditions  of  the  bond  in  such 
a  case  should  be  the  same  as  that  of  the 
supersedeas  bond  given  when  carrying  crimi- 
nal cases  to  the  Supreme  Court.  So  far  as 
we  are  aware,  the  general  practice,  when 
giving  bond  In  cases  of  this  character,  has 
been  in  conformity  to  this  view.  It  follows 
that  the  obligation  of  the  bond  given  by  the 
applicant  for  the  writ  of  certiorari  on  the 
day  that  he  was  convicted  ivas  such  as  the 
statute  required. 

2.  Although  the  statute  does  not  so  express- 
ly declare,  we  think  It  clear  that  the  bond 
which  It  requires  Is  an  approved  bond.  The 
law  does  not  contemplate  that  the  person  re- 
quired to  give  the  bond  shall  be  allowed  to 
give  it  in  Just  such  sum  and  with  just  such 
security  as  he  may  see  fit  As  was  said  In 
Stover  V.  Doyle,  114  Ga.  85,  39  S.  B.  939,  by 
Presiding  Justice  Lumpkin,  in  reference  to 
the  certiorari  bond  required  to  be  given  in  a 
civil  case:  "The  statute  necessarily  means 
an  approved  bond."  This  is  the  well-estab- 
lished rule  in  civil  cases,  where  the  statute  la 
silent  upon  the  question  of  the  approval  of 
the  bond.  Hamilton  v.  Phenix  Ins.  Co.,  107 
Ga.  728,  83  S.  E.  705;  Wlngard  v.  Southern 
Railway  Co..  109  Ga.  177,  34  S.  B.  275 ;  Stover 
v.  I>oyle,  supra;  Dykes  v.  Twiggs  County, 
115  Ga.  700,  42  S.  B.  36.  These  cases  also 
hold  that  the  bond  must  be  approved  by  the 
Judge  or  magistrate  who  tried  the  case  in  the 
first  Instance,  and  that  a  writ  of  certiorari 
issued  before  such  a  bond  has  been  filed  is 
void;  and  the  case  last  cited  lays  down  the 
rule  that  the  bond  Itself  must,  either  upon 
its  face  or  by  other  written  evidence  bearing 
the  official  signature  of  such  judicial  officer, 
show  that  it  has  been  duly  approved  by  him. 
The  reasoning  upon  which  this  interpretation 
of  the  statute  in  reference  to  the  writ  of  cer- 
tiorari in  civil  cases  Is  based  would  seem  to 
apply  with  equal  force  to  the  statute  in  ref- 
erence to  such  a  writ  in  a  criminal  case  tried 
in  a  county  court.  But,  owing  to  the  con- 
struction placed  upon  the  last-mentioned  stat- 
ute in  Watson  v.  State.  85  Ga.  237,  11  S.  E. 
610,  we  are  bound  to  hold,  in  the  present  case, 
that  an  approval  by  the  county  court  judge 
of  the  bond  given  by  the  plaintiff  In  certiorari 


can  be,  and  must  be,  Implied  from  the  mere 
act  of  such  judge  in  sending  up  this  bond  to 
the  superior  court  as  a  part  of  the  proceed- 
ings in  the  case.  In  the  Watson  Case,  which 
involved  a  certiorari  in  a  criminal  case  tried 
in  a  county  court,  there  was  a  motion  to  dis- 
miss the  certiorari  "upon  the  ground  that 
Watson  had  given  no  bond  assessed  by  the 
county  judge  and  approved  as  required  by 
law."  This  motion  was  sustained  by  the 
judge  of  the  superior  court,  but  this  court 
reversed  the  judgment,  holding  that  "if,  in 
response  to  the  writ  of  certiorari,  after  a  con- 
viction in  the  county  court,  the  judge  of  that 
court  sends  up,  as  a  part  of  the  proceedings 
in  the  case,  a  bond  with  security  given  by  the 
defendant,  this  is  equivalent  to  an  approval  of 
the  bond  by  him."  In  Stover  v.  Doyle,  and  In 
Dykes  v.  Twiggs  County,  supra,  the  Watson 
Case  was  noticed,  but  this  court  refused  to 
apply  the  ruling  there  made  to  a  certiorari 
in  a  civil  case,  leaving  it  to  stand  simply  as 
an  interpretation  of  the  statute  applicable  to 
writs  of  certiorari  in  criminal  cases  tried  In 
county  courts.  We  are  now  dealing  with  a 
case  of  the  latter  character,  and  one  which, 
under  the  facts  disclosed  by  the  record  rel- 
atively to  the  question  under  consideration, 
is  exactly  like  the  Watson  Case.  We  have 
examined  the  record  In  that  case,  which  is 
of  file  in  this  court,  and  find  that  the  bond 
there  given  by  the  applicant  for  the  writ  of 
certiorari  was  an  appearance  bond,  signed 
by  him  as  principal  and  another  person  as 
surety,  and  neither  attested  nor  approved  by 
any  one.  If  the  sending  up  of  that  bond  to 
the  superior  court  by  the  county  court  judge 
was  equivalent  to  an  approval  thereof  by  him, 
then,  in  the  present  case,  the  sending  up  by 
the  judge  of  the  county  court  of  the  appear- 
ance bond  given  by  the  accused  and  attested 
by  the  sheriff  amounted  to  an  approval  of 
such  bond  by  such  judge.  And  if,  in  that 
case,  the  approval  of  the  bond  could  be  thus 
made  by  the  county  court  judge  after  the  writ 
of  certiorari  had  issued,  then  it  must  follow 
in  the  present  case  that  the  approval  of  the 
6ond  could  be  made  when  the  judge  of  the 
county  court  answered  the  writ  of  certiorari 
It  follows  from  the  foregoing  that  the 
judge  of  the  superior  court  erred  in  dismiss- 
ing the  certiorari,  and  his  judgment  is  there- 
fore reversed.    AH  the  Justices  concurring. 
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(Supreme  Court  of  Georgia.    Dee.  21,  1905.) 

1.  Cbtmtnal  Law— New  TaiAii— Sxtbprtse. 

When  a  party  is  induced  to  go  to  trial  upon 
the  statement  of  a  witness  tliat  he  will,  testify 
to  a  given  state  of  facts,  to  which  another  wit- 
ness would  testify  if  he  were  presenf.  and  dur- 
ing the  progress  of  the  trial  the  witnnss  com- 
municates to  the  party  that  he  will  nol  testify 
as  promised,  and  no  motion  for  a  i)Ost|jonement 
is  made,  a  new  trial  will  not  be  granted  upon  i  he 
ground  of  the  surprise  resulting  from  the  with- 
drawal by  the  witness  of  his  promised  state- 
ment. 
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2.  Sa&ie. 

There  was  no  error  in  refusing  to  grant  a 
new  triaL 
(Syllabua  by  the  Court.) 

Error  from  City  Court  of  Sandersvllle ;  P. 
R.  Taliaferro,  Judge. 

Andrew  Hope  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

TJbe  accused  was  arraigned  upon  a  present- 
ment charging  bim  witb  tbe  offense  of 
adultery  and  fornication,  and,  upon  being  con- 
victed, made  a  motion  for  a  new  trial,  which 
was  overruled.  The  motion  for  a  new  trial, 
beside  the  general  grounds,  contained  two 
special  grounds — one  based  upon  newly  dis- 
covered evidence,  and  the  other  setting  forth 
the  following  statement  of  facts:  The  de- 
fense relied  upon  two  witnesses  to  establish 
an  alibi,  and  these  witnesses  were  absent 
when  the  case  was  called  for  trial;  but  coun- 
sel for  the  accused  was  assured  by  another 
witness  that  he  could  swear  to  the  alibi  of 
the  accused,  and,  relying  upon  this  witness  to 
establish  such  fact,  the  accused  went  to  trial. 
During  the  trial  this  witness  Informed  coun- 
sel for  accused  that  he  could  not  testify  to 
the  alibi,  and  the  accused  was  thus  prevented 
from  setting  up  this  defense.  Attached  to 
this  second  ground  was  an  affidavit  of  coun- 
sel that  the  facts  set  forth  were  true;  uut 
there  was  no  affidavit  from  the  persons  named 
in  the  ground  that,  if  they  had  been  present, 
they  would  have  testified  to  an  alibi. 

M.  L.  Gross,  for  plaintiff  In  error.  O.  H. 
Howard,  Sol.,  for  the  State. 

COBB,  P.  J.  When  counsel  for  the  accused 
learned  that  the  witness  upon  whose  state- 
ment he  relied  In  reference  to  the  proof  of 
an  alibi  had  misled  him,  he  should  have  called 
the  attention  of  the  court  to  the  matter,  and 
made  a  motion  for  a  postponement  of  the 
case.  As  knowledge  of  this  fact  came  to  him 
pending  the  trial,  he  could  not  take  the 
chances  of  a  favorable  verdict,  and,  after  an 
unfavorable  verdict,  insist  upon  a  new  trial 
being  granted  on  account  of  a  fact  which 
came  to  his  knowledge  before  verdict.  In 
Rolfe  V.  Rolfe,  10  Ga.  143,  the  evidence, 
which  by  oversight  had  not  been  introduced, 
was  offered  pending  the  trial,  and  it  was  held 
that  under  the  circumstances  it  was  error 
to  reject  the  evidence,  and  a  new  trial  was 
granted  on  this  ground.  Even  if  the  ruling 
laid  down  in  the  case  of  Wilson  v.  Brandon, 
8  Ga.  136,  is  to  be  followed  at  all  at  the  pres- 
ent time,  the  present  case,  upon  its  facts,  is 
not  controlled  by  that  ruling.  In  that  case 
the  motion  for  a  new  trial  contained  an 
affidavit  of  the  absent  witness  that.  If  present, 
he  would  have  testified  to  the  fact  which  the 
plaintiff  had  failed  to  prove  on  account  of 
being  misled  by  the  statement  of  another 
witness.  That  case  should  not  be  extended 
beyond  its  peculiar  facts. 

2.  The  alleged  newly  discovered  evidence 


was  impeaching  in  Its  nature,  and  the  ruin 
is  well  settled  that  the  discretion  of  the  judge 
in  overruling  a  motion  for  a  new  trial  based 
upon  the  discovery  of  evidence  of  such  a  char- 
acter will  not  be  controlled.  The  evidence 
authorized  the  verdict,  and  there  was  no  error 
in  refusing  to  grant  the  new  trial. 

Judgment  affirmed.  Ah  the  Justices  con- 
curring. 

(IM  Oa.  488) 
DUGGAN  V.  STATE. 
(Supreme  Court  of  Georgia.    Dec.  21,  1905.) 

1.  Criminal  Law  --  New  Tbial  —  Impeach- 
iNo  Evidence. 

The  fact  that  since  the  conviction  of  the 
accused  the  prosecutor  has  said  that  he  pro- 
cured the  testimony  of  the  principal  witness  for 
the  state  by  bribery  is  not  cause  for  a  new  trial. 
Tbe  witness  could  not  be  impeached  by  mere 
hearsay;  and,  besides,  testimony  purely  im- 
peaching in  its  character  is  not  cause  for  a  new 
trial.  Hardy  v.  Sute,  43  S.  E.  434,  117  Ga.  40. 
[Ed.  Note. — For  cases  in  point,  see  voL  15^ 
Cent.  Dig.  Criminal  Law,  §§  fe31,  2332.] 

2.  Sa^ib— Newly  Discovered  Evidence. 

Nor  is  it  cause  for  a  new  trial  that,  since  the 
verdict  was  rendered,  the  accused  and  her  coun- 
sel have  discovered  that  a  certain  person  will 
swear  that  the  prosecutor  sought  to  bribe  him 
to  testify  falsely  against  the  accused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  Jf  2331,  2332.] 

8.  Same. 

The  fact  that  counsel  for  the  accused 
failed  to  move  for  a  continuance  uinm  the 
ground  of  the  absence  of  certain  witnesses 
subpoenaed  for  the  purpose  of  proving  an  ali- 
bi, because  he  was  assured  by  another  witness, 
who  was  present  at  the  *  trial,  that  an  alibi 
could  be  proved  by  him,  but  discovered,  after 
the  trial  had  begun,  that  an  alibi  could  not  be 
proved  by  this  witness,  is  not  cause  for  a  new 
trial.  Hope  v.  State  (this  day  decided)  52  S. 
E.  747. 

[Ed.  Note.— For  cases  in  pohit,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  8§  2300-2305.] 
4.  Same— Evidence. 

The  evidence  warranted  the  verdict,  and 
there  was  no  error  In  overruling  the  motion  for 
a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sandersvllle;  P. 
R.  Taliaferro,  Judge. 

Jennie  Duggan  was  convicted  of  crime,  and 
brings  error.    AfOirmed. 

M.  L.  Gross,  for  plaintiff  In  orror.  G.  H. 
Howard,  Sol.,  for  the  State. 

FISH,  a  J.  Judgment  affirmed.  All  tbe 
Justices  concurring. 


CmOa.  442) 

MORGAN  V.  STATE. 

(Supreme  Court  of  Georgia.    Dec  21,  1905.) 

1.  Criminal  Law^-Aroumbnts  of  CoxmsKL 
—Absence  of  Witnesses. 

The  absence  of  a  witness,  who  is  competent 
and  cognizant  of  material  and  relevant  facts  Is 
a  proper  subject  of  comment  in  the  argument  of 
counsel  before  the  jury,  and  it  is  error  for  the 
court   to  give   an   instruction    which   entirely 
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eliminates  from  the  Jury's  deliberation  the  effect 
of  such  argument. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Oriminal  Law,  §  1673.] 

21   HolilOIOB— ASSATTLT  WITH  IZVTSNT  TO  KiLL 

—Evidence. 

In  the  trial  of  one  charged  with  the  offense 
of  stabbing,  conduct  of  the  injured  person  subse- 
quent to  the  occurrence  under  investigation  is 
irrelevant,  and  testimony  relating  thereto  should 
be  excluded. 

(SyUabos  by  the  Ck>ttrt) 

Briror  from  City  Court  of  Amerlcns ;  O.  R. 
Crisp,  Judge. 

Will  Morgan  was  convicted  of  the  crime  of 
stabbing,  and  brings  error.    Reversed. 

R.  D.  Feagin,  for  plaintiff  in  error.  Allen 
Fort,  Jr.,  for  the  State. 

EVANS,  J.  The  plaintiff  in  error.  Will 
Morgan,  was  tried  in  the  city  court  of  Ameri- 
CU8  upon  an  accusation  charging  him  with  the 
offense  of  stabbing.  The  jury  returned  a 
yerdict  of  guilty,  and  he  made  a  motion  for  a 
new  trial.  Exception  is  taken  to  the  over- 
ruling of  this  motion. 

1.  It  appeared  at  the  trial  that  Charlie 
Taylor,  the  person  whom  the  accused  was 
charged  with  having  stabbed,  was  temporari- 
ly in  Sumter  county  at  the  time  the  offense 
was  alleged  to  have  been  committed,  and  sub- 
sequently returned  to  his  home,  in  Cuthbert, 
Oa.,  after  swearing  out  a  warrant  against 
the  accused.  Taylor  did  not  appear  in  his 
capacity  of  prosecutor  at  the  commitment 
trial,  nor  was  he  present  at  the  trial  in  the 
city  court,  nor  was  his  absence  accounted  for 
ty  the  state,  though  the  evidence  disclosed 
that  he  was  then  living  at  Cuthbert  Counsel 
for  the  state,  in  the  opening  argument  before 
the  jury,  said  he  would  anticipate  an  argu- 
ment which  defendant's  counsel  would  prob- 
ably make  concerning  the  absence  of  the 
prosecutor,  and  Insisted  that  there  Wlus  no 
necessity  to  have  him  at  the  trial,  if  the  case 
could  be  made  out  without  him;  that  the 
state  had  called  eyewitnesses  to  the  difficulty, 
and  it  would  have  imposed  extra  and  useless 
expense  upon  Sumter  county,  in  the  way 
of  witness  fees  and  the  expense  of  sending 
after  Taylor,  to  secure  his  presence  at  the 
ixial.  In  answer  to  this  argument,  coun- 
sel for  the  accused  stated  to  the  jury  that 
the  law  did  not  allow  the  prosecutor  fees  for 
attending  court  and  prosecuting  a  case,  and 
It  was  a  weak  argument  for  the  state  to 
explain  the  lack  of  its  highest  and  best  evi- 
dence, where  the  liberty  of  one  of  its  citizens 
was  at  stake,  by  insisting  that  It  would  have 
i)een  expensive  to  the  county  to  have  produced 
that  evidence  at  the  trial;  and  the  defend- 
ant's counsel  further  argued  to  the  jury  that 
the  absence  of  the  prosecutor  was  a  fact 
which  they  had  a  right  to  consider,  that  It 
might  show  he  was  absent  of  his  own  voli- 
tion, because  he  realized  he  was  in  the  vnrong, 
and  did  not  care  to  convict  an  Innocent  man. 
No  objection  was  made  to  the  argument  of 
counsel  for  the  state,  but  the  defendant's 


counsel  sought  to  meet  It  in  the  mdniier  just 
indicated.  The  court,  before  concluding  its 
charge  to  the  jury,  instructed  them  that 
•the  fact  that  the  prosecutor,  Charlie  Taylor, 
is  not  present  at  this  trial  has  absolutely 
nothing  to  do  with  the  case."  Exception  is 
taken  to  this  instruction,  on  the  ground  that 
it  amounted  to  an  expression  of  opinion  by 
the  court  as  to  the  weight  and  effect  of  the 
evidence  before  the  jury,  and  'because  it 
tended  to  prejudice  the  jury  against  the  argu- 
ment of  defendant's  counsel,  and  cause  them 
to  favor  the  argument  of  counsel  for  the  state. 
In  a  note  appended  to  the  motion  for  a  new 
trial,  the  presiding  judge  states  that  'the 
charge  excepted  to  was  given  just  before  the 
conclusion  of  the  charge,  in  answer  to  the 
argument  of  defendant's  counsel  that  the  ab- 
sence of  the  prosecutor  from  the  trial  was  a 
reason  for  the  acquittal  of  the  defendant,  as 
it  tended  to  show  that  the  prosecutor  realized 
he  was  in  the  wrong,  and  therefore  felt  no 
interest  in  the  case,'.'  and  that  the  **court  im- 
mediately thereafter  charged  the  jury  that 
if  they  were  satisfied  beyond  a  reasonable 
doubt,  from  the  evidence  introduced  on  the 
trial  of  the  case,  of  the  guilt  of  the  accused, 
it  would  be  their  duty  to  convict  the  defend- 
ant; on  the  contrary,  if  they  did  not  believe 
the  defendant  guilty,  or  if  they  [had]  a 
reasonalile  doubt  of  his  guilt,  it  would  be 
their  duty  to  apquit"  As  the  court  intended 
this  charge  to  be  "in  answer  to  the  argument 
of  defendant's  counsel,"  it  is  not  unreason- 
able to  suppose  that  the  jury  so  understood 
the  instructions  and  regarded  the  argument 
as  not  worthy  of  consideration,  since  the 
court  had  explicitly  told  them  that  the  ab- 
sence of  the  prosecutor  had  "absolutely  noth- 
ing to  do  with  the  case."  Indeed,  it  is  hard 
to  conceive  how  the  accused  could,  in  the 
face  of  this  unequivocal  assertion  by  the 
court,  have  gotten  any  l>enefit  from  the  argru- 
ment  made  in  his  behalf  concerning  the  fail- 
ure of  the  prosecutor  to  appear  against  him 
at  the  triaL  Whether  or  not  the  instruction 
was  proper  depends  upon  a  correct  determi- 
nation of  the  question  whether,  as  matter  of 
law,  the  absence  of  the  prosecutor  was  a  cir- 
cumstance which  the  Jury  were  not  at  liberty 
to  take  into  consideration  in  passing  upon  the 
relative  weight  and  sufficiency  of  the  evidence 
upon  which  the  state  relied  for  a  conviction, 
as  compared  with  that  offered  by  the  defense, 
which  tended  very  strongly  to  show  that  the 
accused  was  justified  in  cutting  Taylor  with 
a  knife. 

In  the  argument  of  cases,  counsel  should 
be  allowed  considerable  latitude  of  speech; 
and  so  long  as  extraneous  facts  are  not 
injected  or  improper  language  used,  the  trial 
judge  should  not  interfere.  The  premises  of 
the  advocate  should  be  founded  upon  some 
fact  or  group  of  facts  brought  to  light  upon 
the  investigation;  his  conclusion,  however 
absurd  or  Illogical,  goes  to  the  Jury  as  the 
result  of  his  reasoning,  and  not  as  a  state- 
ment of  fact    The  defendant's  counsel  in* 
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slated  before  the  Jury  that  the  absence  of  the 
wounded  man  was  a  circumstance  persuasive 
of  the  conclusion  that  had  he  been  present  at 
the  trial,  he  would  have  sustained  the  defend- 
ant's plea  of  self-defense.  In  anticipation  of 
this  argument,  the  solicitor  had  urged  that 
no  such  Inference  could  be  drawn  from  the 
injured  man's  failure  to  appear  to  prosecute 
or  testify.  These  conflicting  deductions  from 
the  circumstance  of  his  absence  were  pe- 
culiarly within  the  Jury's  domain,  and  ex- 
clusively for  their  solution.  "It  is  customary 
to  permit  attorneys  to  comment  upon  the 
absence  of  witnesses,  or  their  nonproduction, 
when  they  are  shown  to  be  cognizant  of  the 
facts  in  issue.  It  is  a  mere  matter  of  argu- 
ment, and  may  be  discussed  by  either  side, 
trusting  to  the  good  sense  of  the  Jury  to 
properly  estimate  the  value  of  such  argu- 
ments." Chicago  R.  Co.  v.  Krayenbuhl 
(Neb.)  98  N.  W.  44.  In  the  case  of  Inman  v. 
State,  72  Ga.  269,  it  was  held  that  it  was 
legitimate  for  counsel  in  argument  to  allude 
to  what  had  transpired  in  the  case  in  the 
presence  of  the  Jury,  from  the  time  it  was 
called  through  its  entire  progress.  So  liberal 
has  been  the  practice  of  permitting  a  dis- 
cussion of  collateral  issues  by  counsel  that 
It  has  been  held:  "Where,  in  the  trial  of  an 
action  for  damages  against  a  railroad  com- 
pany for  personal  injuries,  the  evidence  as  to 
the  company's  alleged  negligence  was  con- 
flicting, It  was  legitimate  for  the  plaintiff's 
counsel  to  argue  to  the  Jury  that  the  failure 
of  the  defendant  to  introduce  and  examine 
as  a  witness  one  of  Its  employes  who  was 
present  at  the  time  when  the  injuries  in 
question  were  sustained  was  a  circumstance 
from  which  an  Inference  could  be  drawn 
that,  if  this  employ^  had  been  introduced  and 
examined,  he  would  have  testified  to  facts 
prejudicial  to  the  defendant"  W.  &  A. 
R.  Co.  V.  Morrison,  102  Ga.  319,  29  S.  E.  104, 
40  L.  R.  A.  84,  66  Am.  St  Rep.  173.  The 
absence  of  the  person  who  Instituted  the 
prosecution  and  who  would  have  been  a 
competent  witness  for  the  state  was  a  proper 
subject  of  comment  by  defendant's  counsel; 
and  it  was  for  the  Jury,  and  not  the  court,  to 
determine  whether  the  conclusion  of  coun- 
sel was  correct  The  trial  Judge  erred  in 
giving  an  instruction  which  entirely  eliminat- 
ed from  the  Jury's  deliberation  the  effect  of 
such  argument.  McBride  v.  Macon  Tel.  Pub. 
Co.,  102  Ga.  422,  30  S.  E.  999.  The  error 
of  this  instruction  was  not  cured  by  the  sub- 
sequent charge  that  the  Jury  should  only 
convict  in  case  it  appeared  that  the  de- 
fendant's guilt  was  established  beyond  a 
reasonable  doubt  by  the  evidence.  Two  con- 
flicting accounts  of  the  transaction  were 
presented  by  the  evidence.  If  the  deduction 
sought  to  be  drawn  from  the  absence  of  the 
wounded  man  could  be  of  any  avail  to  the 
defendant,  it  would  be  the  effect  on  the 
minds  of  the  Jurors  inclining  them  to  accept 


as  true  the  version  of  the  affair  as  narrated 
by  his  witnesses. 

2.  It  was  not  error  to  exclude  from  evi- 
dence the  conduct  of  the  person  alleged  to 
have  been  stabbed  subsequent  to  the  oc- 
currence under  investigation.  What  he  did 
on  returning  to  the  scene  after  he  was  cut 
could  not  Illustrate  the  guilt  or  innocence  of 
the  defendant,  and  was  therefore  irrelevant 
The  case  must  undergo  another  investigation, 
and  it  is  not  necessary  to  discuss  the  evi- 
dence, or  matters  complained  of  which  are 
not  likely  to  arise  on  the  next  trial. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


(124  Ga.  446) 


CJODY  V.  STATE. 


(Supreme  Court  of  Georgia.    Dec  21,  lOOS.) 

1.  Cbim^inaIi  Law— Heabsat  Ejvidience. 

Wliere  it  is  material  to  explain  how  or 
why  a  search  for  property  was  made,  it  is 
competeDt  to  show  that  this  was  done  in  conse- 

?[uence  of  information  received.  But  such  in- 
ormation  or  statements  conveying  it  are  not 
admissible  as  affirmative  proof  of  the  facts  con- 
tained in  them.  Lyman  v.  State,  69  Ga.  404; 
Stevens  v.  State,  2  S.  B.  684,  77  Ga.  310; 
Foster  v.  Atlanta  Rapid  Transit  Co.,  46  8.  E. 
840,  119  Ga.  675;  Collinfl  v.  State,  14  8.  B. 
474,  88  Ga.  347. 

2.  Same— BviDENCE. 

Where  the  evidence  failed  to  prove  the  of- 
fense charged^  except  by  considering  statements, 
not  under  oath,  made  by  a  person  since  deceased, 
a  verdict  of  guilty  was  not  supported  by  the 
evidence. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Americus ;  C  R. 
Crisp,  Judge. 

Matt  Cody  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Blalock  ft  Cobb,  for  plaintiff  in  error.  F. 
A.  Hooper,  Sol.  Gen.,  for  the  State. 

LtfMPKIN,    J.    Judgment    revised.    All 

the  Justices  concurring. 


(124  Ga.  44«) 
PRESSLEY  T.  STATE. 
(Supreme  Court  of  Georgia.    Dec  21,  1905.) 

1.  Masteb  and  Servant— Violation  of  La- 
bor Contract— Indictment. 

An  accusation  in  a  city  court  charging  one 
with  the  offense  of  violating  the  provisions  of 
the  act  approved  August  15,  1903  (Acts  1903,  p. 
90),  which  fails  to  set  forth  In  substance  a  con- 
tract definite  and  certain  as  to  its  terms  and 
duration,  is  subject  to  demurrer  on  the  ground 
that  "there  are  no  facts  showing  any  valid  con- 
tract between  the  [prosecutor]  and  defendant, 
nor  consideration  nor  duration  of  said  con- 
tract."   Wilson    V.    State,    52    S.    B.    82,    124 

Ga.  . 

[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §  75.] 

2.  Criminal  Law— Appeal— Rev irw. 

"Such  accusation  being  fatally  defective, 
and  the  trial  court  having  erred  in  overruling 
the  special  demurrer  thereto,  the  Supreme  Court 
will  not.  in  such  a  case,  pass  on  the  consti- 
tutionality of  the  act  of  the  General  Assembly 
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upon  which  the  aocusation  was  based.*'    Ogles- 
by  V.  State,  51  8.  B.  505,  128  6a.  506,  and 
cases  cited« 
(Sjllabus  by  the  Court.) 

Error  from  City  Court  of  Bylrester;  Frank 
Park,  Judge. 

Ed  Pressley  was  convicted  of  violating  a 
labor  contract,  and  brings  error.    Reversed. 

Payton  &  Hay,  for  plaintiff  in  error.  J. 
H.  Tipton,  Sol.,  for  the  State. 

BECK,  J.  Judgment  reversed.  All  the 
Justices    concurring. 


(124  Oa.  454) 

WATSON  V.  STATE. 

(Supreme  Court  of  Georgia,    Dec  21,  1905.) 

Masteb  and  Servant— Contbact  to  Labob— 

FalSB  PbETENSBS  —  AOOUBATION  —  SUFVI- 
CEENCT. 

When  an  accusation  based  on  the  act  of 
1903  (Acts  1903,  p.  90)  alleged  that  the  accused 
contracted  with  the  prosecutor  to  perform  cer- 
tain services  aa  a  farm  laborer,  and  to  ditch 
for  the  prosecutor,  with  intent  to  procure  from 
him  money  and  other  things  of  value,  and  not 
to  perform  the  services  so  contracted  for,  and 
that  without  good  and  sufficient  cause  the 
accused  failed  and  refused  either  to  perform 
said  services,  or  to  return  the  monev  advanced, 
to  the  damage  of  the  prosecutor  in  the  sum 
named,  and  that  after  so  contractlnff  he  procured 
advances  in  a  named  amount,  witn  intent  not 
to  perform  the  services  so  contracted  for,  and 
without  ^ood  and  sufficient  cause  failed  and 
refused  either  to  do  so  or  to  return  the  money 
so  advanced,  to  the  loss  and  damage  of  the 
prosecutor  in  that  amount,  such  accusation  was 
fatally  defective,  in  that  it  did  not  allege  when 
the  services  were  to  commence,  or  for  what  time 
they  were  to  continue,  or  that  the  prosecutor 
contracted  and  agreed  to  pay  any  amount  what- 
ever to  the  defendant  for  such  services  so  to 
be  rendered.  A  judgment  based  on  a  verdict  of 
guilty  on  such  an  accusation  should  have  been 
arrested  on  motion.  Pressley  v.  State.  52 
S.  B.  750. 

[Ed.  Note.— For  cases  In  point  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  §1  75,  1289.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Amerlcus;  0.  R. 
Crisp,  Judge. 

Aaron  Watson  was  convicted  of  a  mis- 
demeanor, and  brings  error.    Reversed. 

Aaron  Watson  was  arraigned  on  an  ac- 
cusation based  on  the  act  of  1903  (Acts  1903, 
p.  90).  It  alleged  that  the  accused  "having 
contracted  with  said  M.  E.  Morgan  to  per- 
form for  him  certain  services,  to  wit,  serv- 
ices as  a  farm  laborer,  and  to  ditch  for  said 
M.  B.  Morgan,  with  intent  to  procure  from 
him  money  and  other  things  of  value,  and 
not  to  perform  the  services  so  contracted  for, 
did  without  good  and  sufficient  cause  fall  and 
refuse  either  to  perform  said  services  or  to 
return  the  money  so  advanced,  to  the  loss 
and  damage  of  said  M.  E.  Morgan  In  the 
sum  of  $12.75,  and,  after  having  so  contract- 
ed, did  thereby  procure  from  said  M.  E.  Mor- 
gan $12.75  In  cash,  of  the  value  of  $12.75, 
with  intent  then  and  there  not  to  perform 
the  services  so  contracted  for,  and  did  then 


and  there,  without  good  and  sufficient  cause, 
fail  and  refuse  either  to  perform  said  serv- 
ices or  to  return  the  money  so  advanced,  to 
the  loss  and  damage  of  said  M.  E.  Morgan  in 
the  sum  of  $12.75."  After  conviction  he 
made  a  motion  in  arrest  of  judgment,  on  the 
ground,  among  others,  that  the  warrant  and 
accusation  failed  to  allege  any  time  when 
the  service  was  to  commence,  what  length  of 
time  it  was  to  continue,  or  that  the  prosecu- 
tor at  the  time  contracted  and  agreed  to  pay 
any  amount  whatever  for  such  services  so 
to  be  rendered.  He  excepted  to  the  over- 
ruling of  this  motion,  and  also  to  the  over- 
ruling of  his  motion  for  a  new  trial. 

Williams  &  Harper,  for  plaintiff  in  ierror. 
Allen  Fort,  Jr.,  Sol.,  for  the  State. 

LUMPKIN,   J.    Judgment   reversed*    All 
the  Justices  concurring. 


(U4  aa.  m) 
PEARSON  V.  WIMBISH. 
(Supreme  Court  of  Georgia.    Jan.  18,  1906.) 

1,  JuBT— Right  to  Jxtbt  Tbiai/— Violation 
OF  Municipal  Ordinances. 

The  present  Constitution  "of  this  state  does 
not  guaranty  a  trial  bv  Jury  to  one  charged  with 
the  violation  of  a  valid  municipal  ordinance ;  but 
he  may  be  summarily  tried  and  convicted,  with- 
out a  jury,  in  a  police  court  having  jurisdiction 
to  try  petty  offenders  against  the  peace,  good 
order,  and  security  of  the  municipality. 

[Ed.  Note. — For  cases  In  point,  see  vol.  81, 
Cent  Dig.  Jury,  §  152.] 

2.  Municipal  Cobpobations— Violation  of 
Ordinances— Punishment— INVOLUNTABT 

S^ERVITUDE. 

To  punish  such  an  offender  by  confining 
him  at  labor  under  municipal  control  is  not  ob- 
noxious to  the  constitutional  inhibition  against 
^'involuntary  servitude,  save  as  a  punishment 
for  crime,  after  legal  conviction  thereof." 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  §§  1875, 
1416.] 

8.  Constitutional   Law— Due   Process   of 
Law— Summary  Trials— Form  of  Acousa- 

TION. 

'The  constitutional  declaration  that  no  per- 
son shall  be  deprived  of  his  liberty  without 
due  process  of  law  does  not  contemplate  that  a 
petty  offender  who  may  be  tried  summarily 
without  a  jury  shall  be  furnished  with  a  formal 
accusation  or  written  statement  of  the  charge 
preferred  against  him.  It  Is  sufficient  if  he  be 
given  timely  information  of  the  nature  of  the 
charge  and  be  afforded  full  opportunity  to 
present  his  defense. 

4.  Same— Sbntenob— Confinement  in  Chain 
Gang. 

A  recorder  of  a  city  may  try  offenders 
against  the  municipal  ordinances,  and  Impose 
on  them  such  sentences  as  are  authorized  by 
law.  But  where  one  charged  with  the  infrac- 
tion of  a  municipal  ordinance  is  sentenced  to 
confinement  for  three  months  In  the  county 
chain  gang,  along  with  violaters  of  the  laws 
of  the  state,  upon  conviction  by  the  recorder 
alone  and  without  a  right  to  a  trial  by  a 
jury,  and  with  no  record  except  certain  en- 
tries upon  the  recorder's  docket  (stating  a 
case  of  the  city  against  the  defendant,  the  of- 
fense with  which  he  was  charged,  the  name  of 
the  arresting  officer,  and  that  after  hearing  the 
evidence  it  was  ordered  that  the  defendant  be 
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committed  to  the  county  chain  gang  for  the 
space  of  three  months),  such  sentence  is  in  vio- 
lation of  the  Constitution,'  which  declares  that 
no  person  shall  be  deprived  of  life,  liberty,  or 
property,  except  by  due  process  of  law.  A  pro- 
vision in  a  municipal  charter  which  authorlz/es 
punishment  for  offenses  against  the  ordinances 
of  the  city  by  confinement  of  the  offender  in 
the  chain  gang  of  the  county,  where  persons 
convicted  of  misdemeanors  against  the  state  and 
felons  whose  punishments  have  been  reduced 
are  confined,  is  unconstitutionaL 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Gent  Dig.  Municipal  Corporations,  §  1402,] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  Cotinty; 
W.  H.  Felton,  Jr.,  Judge. 

Application  for  habeas  corpus  l^  Rufus 
Pearson  against  E.  A.  Wimbish.  The  court 
remanded  applicant  to  custody,  and  he  brings 
error.    Reversed. 

An  application  for  the  writ  of  habeas  cor- 
pus was  presented  to  the  Judge  of  the  superior 
court  of  Bibb  county  in  behalf  of  Rufus  Pear- 
son, who  was  alleged  to  be  held  and  restrain- 
ed of  his  liberty  by  E.  A.  Wijnbish,  superin- 
tendent of  the  Bibb  county  chain  gang,  under 
a  pretended  sentence  and  commitment  of  the 
recorder's  court  of  the  city  of  Macon,  Impos- 
ing upon  the  applicant  the  Infamous  punish- 
ment of  being  confined  at  hard  labor  in  the 
in  the  chain  gang  of  that  county,  for  the  term 
of  three  months.  It  was  alleged  that  on  Oc- 
tober 28,  1905,  Pearson  was  arrested  without 
a  warrant  by  a  police  officer  of  the  city  and 
committed  to  the  city  prison,  where  he  was 
detained  till  the  morning  of  the  30th  of  Octo- 
ber, when  he  was  taken  before  the  city  record- 
er, and,  without  any  written  charge,  informa- 
tion, or  accusation  being  furnished  him,  brought 
to  trial  without  the  benefit  of  counsel  and  with- 
out the  right  to  demand  or  have  a  Jury  pass 
upon  his  guilt  or  Innocence ;  that  after  a  pre- 
tended trial  before  the  recorder  the  sentence 
above  stated  was  passed  upon  the  applicant, 
and  thereupon  the  recorder  made  out  a  writ 
of  commitment,  placing  him  in  the  custody 
of  the  superintendent  of  the  Bibb  county 
chain  gang,  who  on  the  same  day  took  charge 
of  his  person,  manacled  him  in  irons,  which 
were  riveted  around  his  legs,  clothed  him  in 
penitentiary  stripes,  and  put  him  at  hard 
labor  on  the  public  roads  of  the  county.  It 
was  further  alleged  that  the  Bibb  county 
chain  gang  was  composed  of  the  quota  of 
felony  convicts  allotted  to  the  county  by  the 
state  under  the  act  approved  August  17,  1903 
(Acts  1903,  p.  66);  of  convicts  who  had  been 
convicted  of  a  felony,  but  had  been  sentenced 
as  for  a  misdemeanor  under  the  provisions  of 
Pen.  Code  1895,  §§  1036,  1037;  of  misdemean- 
or convicts;  and  of  offenders  summarily  tried 
and  convicted  In  the  recorder's  court  The 
charge  brought  against  applicant  was  that  of 
being  drunk  and  disorderly.  In  violation  of  a 
city  ordinance  declaring  that  "any  person  who 
shall  be  found  in  the  streets  drunk,  or  act- 
ing in  a  disorderly,  riotous  or  tumultuous 
manner  •  •  «  shall  be  arrested  by  the  offi- 
cers of  the  police  force  and  confined  in  the  dty 


prison  until  such  time  as  he  can  be  brought 
before  the  recorder,  to  be  dealt  with  as  he 
may  think  proper  and  necessary."  The  act  of 
November  21,  1893  (Acts  1893,  p.  257,  f  59), 
in  so  far  as  it  undertook  to  authorlase  the 
recorder  to  sentence  offenders  to  the  county 
chain  gang,  was  attacked  as  unconstitutional 
and  void,  on  the  grounds  that  (1)  an  offender 
against  a  municipal  ordinance  who  is  sent  to 
the  county  chain  gang  under  the  provisions  of 
that  act  is  "deprived  of  his  liberty,  convicted 
of  an  infamous  crime,  and  sentenced  to  an 
Infamous  punishment"  without  having  a  writ- 
ten accusation  preferred  against  him  or  hav- 
ing the  benefit  of  counsel,  and  without  the 
right  to  have  his  guilt  or  innocence  determin- 
ed by  the  verdict  of  a  Jury  of  his  peers,  con- 
trary to  the  provisions  of  the  Constitution  of 
the  state  of  Georgia  and  of  the  fourteeenth 
amendment  to  the  Constitution  of  the  United 
States,  guarantying  to  every  one  accused  of  a 
criminal  offense  that  he  shall  not  be  convicted 
thereof  without  due  process  of  law;  (2)  be- 
cause such  a  sentence  as  that  Imposed  upon 
the  applicant  subjects  one  found  guilty  of  a 
mere  petty  offense,  less  than  a  crime,  to  in- 
voluntary servitude,  contrary  to  the  inhibi- 
tion contained  in  our  state  Constitution,  as 
well  as  in  the  thirteenth  amendment  to  the 
federal  Constitution;  <3)  because  such  a  sen- 
tence, when  Imposed  for  such  a  minor  offense, 
subjects  the  offender  to  a  cruel  and  unusual 
punishment,  In  violation  of  the  rights  guaran- 
tied to  him  by  paragraph  9,  |  1,  art  1,  of 
the  Constitution  of  this  state,  and  deprives 
him  of  the  equal  protection  of  the  law  assured 
to  him  by  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States;  and  (4)  be- 
cause conviction  In  a  municipal  court,  when 
followed  by  ;Buch  a  sentence,  offends  the  pro- 
visions of  paragraph  1,  S  18,  art  6,  of  the  C6n- 
stitution  of  C^rgia,  which  preserves  the  right 
of  trial  by  Jury  to  every  one  accused  of  a 
criminal  offense,  which  an  infraction  of  a 
municipal  ordinance  necessarily  becomes 
when  the  punishment  visited  upon  the  offend- . 
er  is  the  same  as  that  Imposed  upon  one  found 
guilty  of  an  infamous  crime.  The  applicant 
declared  that  neither  under  any  act  of  our 
General  Assembly,  nor  under  any  ordinance  of 
the  city  of  Macon,  were  any  rules  of  proce- 
dure established  for  the  recorder's  court  such 
as  preserved  the  constitutional  rights  of  one 
charged  with  a  penal  offence,  either  in  the 
first  instance  or  upon  appeal,  and  that  his 
conviction  in  that  court,  in  accordance  with 
the  practice  which  therein  obtained,  was  a 
mere  nullity. 

The  writ  of  habeas  corpus  was  issued,  and 
in  response  thereto  the  official  to  whom  it 
was  directed  answered,  in  substance,  as  fol- 
lows: The  arrest  of  Pearson  without  a  war- 
rant was  authorized  by  law.  On  the  hearing 
before  the  recorder's  court,  the  charge  against 
him  was  read  to  him,  he  was  asked  if  he  was 
ready  for  trial,  and  he  replied,  "Yea."  He 
was  given  ample  notice  of  the  offense  with 
which  he  was  charged,  and  also  given  fuU 
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opportunity  to  make  any  defense  he  might 
baTe.  After  being  put  upon  full  notice  of  tbe 
charge  against  him,  witnesses  were  sworn 
and  examined  In  tbe  case ;  and  after  the  evi- 
dence for  tbe  prosecution  bad  been  beard  he 
was  told  that  be  could  make  any  statement  In 
his  own  defense  which  be  wished,  and  be 
availed  himself  of  tbe  privilege  of  making  a 
statement  Thereupon  he  was  convicted  by 
the  court,  which  was  a  police  court  for  tbe  city 
of  Macon,  having  Jurisdiction  to  try  violators 
against  the  municipal  laws  In  a  summary 
manner ;  and  be  was  arrested,  tried,  and  con* 
victed  In  tbe  same  manner  as  all  other  per« 
sons  charged  with  similar  violations  of  law 
are  arrested  and  tried  In  tbe  recorder's  court 
He  was  subsequ^itly  confined  In  the  Bibb 
county  chain  gang,  but  not  clothed  in  peni- 
tentiary stripes;  and  respondent  as  tbe  su- 
perintendent thereof,  now  holds  him  In  cus- 
tody, by  virtue  of  tbe  commitment  issued  by 
the  recorder's  court  after  due  and  legal  con- 
viction therein,  and  after  Pearson  bad  been 
accorded  a  fair  and  impartial  trial.  No 
traverse  to  this  answer  was  filed,  but  on  tbe 
bearing  in  tbe  court  below  tbe  facts  therein 
recited  were  recognized  as  true,  taken  in  con- 
nection with  an  agreed  statement  of  facts  as 
to  what  appeared  by  tbe  docket  entries  in  tbe 
recorder's  court  and  as  to  bow  tbe  chain 
gang  of  Bibb  county  was  conducted.  These 
entries  gave  tbe  number  of  tbe  case  and  tbe 
date  on  which  It  was  docketed,  as  well  as  the 
date  of  tbe  arrest  and  tbe  name  of  tbe  arrest- 
ing officer ;  defined  tbe  charge  as  "drunk  and 
disorderly,"  and  recited  that  after  bearing 
the  evidence  in  tbe  case  it  was  ordered  by  the 
court  that  tbe  defendant  be  committed  to  tbe 
county  chain  gang  for  and  during  tbe  space 
of  three  months.  Tbe  commitment  a  copy  of 
which  was  attached  to  the  petition  for  ha- 
beas corpus,  formally  stated  the  character 
and  situs  of  the  recorder's  court  and  styled 
the  case  as  that  of  'The  Mayor  and  Council 
V.  Rufus  Pearson,"  and  tbe  offense  to  be 
"dnmk  and  disorderly";  recited  that  upon 
hearing  the  evidence  in  the  case,  tbe  defend- 
ant was  found  guilty,  whereupon  it  was  or- 
dered and  adjudged  by  tbe  court  that  the  said 
defendant  then  present  in  court,  "do  work  In 
the  chain  gang"  of  tbe  county  for  the  term  of 
three  months,  "to  be  computed  from  tbe  date 
be  is  received  by  the  superintendent  of  tbe 
public  works,"  and  that  in  tbe  meantime  be 
be  conmiitted  to  tbe  city  barracks.  It  pur- 
ported to  have  been  Issued  in  open  court  was 
dated  October  30, 1905,  and  was  signed,  "Cur- 
tis Nottingham,  Recorder  of  tbe  City  of  Ma- 
con." 

After  hearing  argument,  tbe  court  below 
passed  an  order  refusing  to  discbarge  tbe 
petitioner  and  remanding  blm  to  the  custody 
of  the  respondent.  To  this  order  Pearson  ex- 
cepted, and  in  this  court  urged  all  of  the 
grounds  of  attack  upon  tbe  conviction  and 
sentence  in  tbe  recorder's  court  which  be 
presented  to  tbe  judge  of  the  superior  court 
In  tbe  petition  for  habeas  corpus.  Tbe  plain- 
tiff in  error  takes  the  position  that  under  tbe 
facta  admitted  by  the  answer  and  the  agree- 
^  8.B.— 48 


ment  of  counsel,  his  discharge  from  further 
custody  was  demanded. 

Glawson  &  Fowler  and  Akerman  &  Aker- 
man,  for  plaintiff  in  error.  Winter  Wimber- 
ly  and  Jesse  Harris,  for  defendant  in  error. 

EVANS,  J.  (after  making  tbe  foregoing 
statement  of  facts).  1.  In  most,  and  perhaps 
In  all,  of  tbe  Constitutions  of  tbe  different 
states  there  is  contained  the  phrase,  "The 
right  of  trial  by  jury  shall  remain  inviolate," 
or  words  of  similar  import  With  striking 
unanimity  this  and  equivalent  expressions 
have  been  construed  to  mean  that  tbe  right  of 
trial  by  jury  as  it  existed  in  tbe  colonies 
prior  to  the  Revolution  should  be  preserved.' 
Tbe  privilege  was  not  enlarged,  nor  was  tbe 
right  extended  to  instances  where  summary 
trial  without  a  jury  was  authorized  and  prac- 
ticed. This  construction  has  been  given  to 
the  guaranty  of  jury  trial  as  contained  in 
tbe  first  and  all  subsequent  Constitutions 
of  this  state.  Flint  River  Steamboat  Co. 
V.  Foster,  5  Ga.  195  (7),  48  Am.  Dec.  24a 
Clearly,  then,  that  clause  of  tbe  Constitu- 
tion: "Tbe  right  of  trial  by  jury,  except 
where  It  is  otherwise  provided  In  this  Con- 
stitution, shall  remain  Inviolate,  but  tbe 
General  Assembly  may  prescribe  any  number, 
not  less  than  five,  to  constitute  a  trial  or 
traverse  jury  in  courts  other  than  tbe  superi- 
or and  city  courts"  (Civ.  Code  1895.  §  5876) 
— Is  only  preservative  of  jury  trial  as  It 
existed  when  Georgia  became  an  independent 
state  and  a  part  of  tbe  United  States,  ex- 
cept as  modified  in  tbe  present  Constitution. 
As  was  said  by  Jackson,  C.  J.,  in  Hill  v.  Dal- 
ton,  72  Ga.  319,  "such  or  equivalent  provisions 
in  the  Constitution  of  the  United  States  and 
all  tbe  Constitutions  of  this  state  have  never 
been  held  to  apply  to  police  of  cities  and  towns 
and  arrests  and  trial,  with  fine  and  imprison- 
ment therein,  under  ordinances  thereof."  **In 
England,  violations  of  municipal  by-laws, 
where  tbe  penalty  is  a  fine,  or  by  authority 
of  Parliament  a  fine  and  imprisonment,  have 
always  been  prosecuted  in  a  summary  man- 
ner, although  Magna  Cbarta  secures  the  right 
of  trial  by  Jury."  1  Dill.  Mun.  Corp.  §  433. 
Municipal  offenses  usually  are  confined  to 
breaches  of  by-laws  and  ordinances  which  In 
their  nature  are  mala  problbita,  and  which 
by  legislative  sanction  have  been  enacted  by 
tbe  municipality  for  its  health,  peace,  and 
tranquility.  The  offenses  are  petty  in  their 
nature,  and  in  this  state  have  always  been 
prosecuted  without  a  jury.  While  it  may 
be  doubted  that  tbe  Legislature  may  delegate 
to  a  municipality  the  right  to  declare  certain 
acts  offenses  against  tbe  corporation,  and 
offenders  thereof  constitutionally  subject  to 
summary  trial,  it  Is  very  generally  held  that 
the  transgression  of  municipal  regulations  en- 
acted under  the  police  power  for  tbe  purpose 
of  preserving  the  health,  peace,  and  good 
order,  and  otherwise  promoting  tbe  general 
welfare  within  cities  and  towns,  may  be 
prosecuted  without  a  jury.    Mclnerney  v. 
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City  of  Denver,  17  Ck)lo.  302,  29  Paa  516; 
Byersv.  Commonwealth,  42  Pa.  89;  In  re  Kin- 
sel  (Kan.)  67  Pac.  634,  56  tu  R.  A.  475;  Cal- 
lan  V.  Wilson,  127  U.  S.  540,  8  Sup.  Ct  1301, 
32  L.  Ed.  223;  Mayor  of  Monroe  v.  Meuer, 
35  La.  Ann.  1192 ;  Natal  v.  Louisiana,  139  U. 
S.  621,  11  Sup.  Ct.  036,  85  L.  Ed.  288;  State 
V.  Conlln,  27  Vt.  318;  Goddard  v.  State.  12 
Conn.  448 ;  Williams  v.  Augusta,  4  Ga.  500 ; 
Floyd  V.  Eatonton,  14  Ga.  354,  58  Am.  Dec. 
559;  Hill  V.  Mayor  of  Dalton,  72  Ga.  319. 
At  common  law,  such  disorderly  offenses  as 
common  swearing,  drunkenness,  and  a  vast 
variety  of  others,  formerly  punished  by  a 
Jury  in  the  court-leet,  were  summarily  tried 
by  a  justice  of  the  peace,  without  a  jury. 
4  Bl.  Com.  *281.  Offenses  of  this  kind,  as 
well  as  all  others  which  were  summarily 
triable  without  a  jury  in  this  state  in  colonial 
times,  are  cognizable  in  a  police  court,  which, 
under  our  system  of  jurisprudence,  is  the 
forum  In  which  such  petty  offenses  may  be 
tried. 

But  it  is  urged  that  while  one  summari- 
ly tried  and  convicted  of  a  petty  offense 
might  be  punished  by  fine  or  imprisonment, 
either  or  both,  he  could  not  be  punished  by 
imprisonment  and  Involuntary  servitude. 
The  reply  to  this  argument  is  obvious;  if  the 
offense  was  of  such  a  character  as  to  be 
summarily  tried  without  a  jury  at  the  time 
of  the  adoption  of  the  Constitution,  the  Legis- 
lature might  authorize  any  suitable  penalty 
not  antagonistic  to  the  organic  law.  Wheth- 
er the  penalty  by  involuntary  labor  on  the 
public  works  in  the  chain  gang  of  Bibb  coun- 
ty is  violative  of  any  provision  of  the  United 
States  or  state  Constitution  will  be  discussed 
in  a  later  part  of  this  opinion. 

Another  clause  of  the  Constitution  is  in- 
voked as  providing  a  constitutional  guaranty 
of  trial  by  jury  even  for  petty  offenders. 
"Every  person  charged  with  an  offense 
against  the  laws  of  this  state  shall  have  the 
privilege  and  benefit  of  counsel;  shall  be 
furnished,  on  demand,  with  a  copy  of  the 
accusation,  and  a  list  of  the  witnesses  on 
whose  testimony  the  charge  against  him  is 
founded;  shall  have  compulsory  process  to 
obtain  the  testimony  of  his  own  witnesses; 
shall  be  confronted  with  the  witnesses  testi- 
fying against  him,  and  shall  have  a  public 
and  speedy  trial  by  an  impartial  jury."  Civ. 
Code  1895,  §  5702.  It  is  first  to  be  determin- 
ed whether  the  violation  of  a  municipal  ordi- 
nance is  an  "  offense  against  the  laws  of  this 
state."  All  the  authorities  concur  that  it  is 
within  the  constitutional  power  of  the 
Legislature  to  confer  upon  a  municipality  au- 
thority to  make  reasonable  by-laws,  rules, 
and  ordinances  necessary  for  the  security, 
welfare,  and  convenience  of  the  dty,  for 
preserving  peace,  order,  and  good  govern- 
ment within  the  same,  not  repugnant  to  the 
Constitution  and  laws  of  the  land.  Vason  y. 
Augusta,  88  Ga.  542.  There  Is  a  clear  dis- 
tinction between  offenses  against  the  "laws 
of  the  state,"  directly  enacted  by  the  Legis- 


lature, and  offenses  against  the  ordinances 
of  a  city,  respecting  the  method  of  prosecut- 
ing and  punishing  offenders  against  the 
same.  Hood  v.  Von  Glahn,  88  Ga.  414,  14 
S.  E.  564.  This  particular  clause  first  ap- 
peared in  the  Constitution  of  1861,  and  again 
in  the  Constitution  of  1868.  The  framers 
of  the  Constitution  most  probably  had  this 
distinction  in  mind,  which  was  made  in 
Williams  v.  Augusta,  supra  (decided  in  1S48), 
when  this  clause  of  the  Constitution  was 
drafted.  If  a  jury  trial  was  Intended  for  all 
persons  accused  of  crime  or  for  all  offenders 
of  the  penal  laws,  whether  of  a  general  char- 
acter affecting  the  whole  state  and  directly 
enacted  by  the  Legislature,  or  municipal 
ordinances  confined  to  offenses  against  the 
health,  peace,  and  good  order  of  a  city,  the 
restrictive  words,  "offense  against  the  laws 
of  this  state,"  would  hardly  have  been  em- 
ployed. These  words  should  be  given  their 
ordinary  signification;  and,  when  thus  in- 
terpreted, the  safeguards  thereby  guarantied 
apply  to  persons  charged  with  a  violation  of 
one  of  the  criminal  statutes  designed  to 
protect  the  public  at  large,  and  not  to  of- 
fenders against  the  ordinances  of  a  town  or 
city.  To  extend  the  language  of  the  Con- 
stitution to  embrace  offenses  against  a  munic- 
ipality, which  were  never  triable  by  a  jury, 
would  be  to  attribute  to  the  framers  of  that 
Instrument  an  Intent  and  purpose  really 
never  entertained  by  them.  Neither  of  the 
clauses  of  the  Constitution  above  quoted  ex- 
tend the  right  of  trial  by  jury  to  a  person 
accused  of  a  violation  of  a  municipal  ordi- 
nance, and  such  offenders  may  be  summarily 
tried  in  a  police  court  without  a  Jury. 

2.  It  does  not  necessarily  follow,  because 
in  the  prosecution  for  the  violation  of  an 
ordinance  In  a  police  court  the  offender  la 
not  entitled  to  a  trial  by  jury,  that  the  of- 
fense committed  is  not  a  *'crime"  in  the  sense 
in  which  that  word  is  used  in  section  1,  art 
1,  par.  17,  of  the  Constitution,  forbidding 
"slavery  or  involuntary  servitude,  save  as  a 
punishment  for  crime  after  legal  conviction 
thereof."  This  constitutional  prohibition  was 
directed  against  any  attempt  to  re-establish 
slavery,  which  had  but  recently  been  abolish- 
ed, or  any  system  of  servitude  resembling 
the  same.  Mayor  of  Monroe  v.  Meuer,  35 
La.  Ann.  1102.  The  word  "crime"  was  used 
in  its  generic  sense,  and  comprehended  all 
penal  offenses — offenses  against  the  ordi- 
nances of  a  municipality  as  well  as  offenses 
against  the  penal  laws  of  the  state.  In 
many  jurisdictions,  a  summary  proceeding  to 
enforce  the  penally  for  the  Infraction  of  an 
ordinance  has  been  characterized  as  a  "quasi 
criminal"  action.  In  the  early  cases  of  Wil- 
liams y.  Augusta  and  Floyd  v.  Eatonton, 
supra,  language  to  this  effect  was  used 
arguendo.  But,  as  was  pointed  out  by  Fish.  J., 
in  Barnett  v.  City  of  Atlanta,  109  Ga.  1G9, 
34  S.  E.  322,  the  question  presented  for  de- 
termination in  those  cases  was  the  meaning 
of  the  term  "criminal  cases  "  as  used  Id  that 
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clause  of  the  Constitution  of  1798  which  gave 
to  the  superior  courts  exclusiye  Jurisdiction 
in  all  criminal  cases,  except  as  therein  pro- 
vided; and  It  was  held  that  reference  was 
had  to  violations  of  the  public  laws  of  the 
state,  and  not  to  Infractions  of  municipal  or- 
dinances. A  valid  municipal  ordinance  is 
a  law  of  local  application ;  an  offense  against 
the  city  results  from  Its  violation.  McRae 
V.  Mayor  of  Amerlcus,  59  6a.  170,  27  Am. 
Rep.  390.  It  is  penal  in  its  nature;  other- 
wise, an  offender  could  not  be  arrested  and 
taken  In  custody  for  Its  violation.  Infrac- 
tions of  municipal  ordinances  are  always 
termed  "petty  offenses."  An  offense  against 
the  law  is  a  "crime,"  In  the  broad  meaning 
of  that  word.  It  Is  none  the  less  an  offense 
because  the  offender  may  constitutionally  be 
tried  in  a  police  court  without  a  Jury.  The 
clause  of  the  Constitution  which  is  preserva- 
tive of  trial  by  Jury  is  applicable  both  to  civil 
and  criminal  cases.  It  does  not  include  petty 
offenses  of  the  character  we  have  discussed; 
neither  does  it  embrace  equity  causes,  which 
are  always  classified  as  civil  actions.  Equity 
causes  were  not  tried  by  a  Jury  when  the 
Constitution  was  adopted,  and  for  this  rea- 
son it  has  been  held  that  this  clause  did  not 
render  such  cases  triable  by  a  Jury,  as  other 
dvil  actions.  Because  the  right  to  a  Jury 
Is  denied  a  suitor  in  equity  affords  no  suf- 
ficient reason  why  such  causes  may  not  be 
denominated  as  civil. 

Furthermore,  it  would  seem  an  inevit- 
able conclusion  that  If  Imprisonment  may 
In  the  first  instance  follow  conviction,  the 
proceeding  Is  to  be  regarded  as  criminal. 
This  court  has  in  several  adjudications  treat- 
ed a  trial  in  a  municipal  police  court  as  a 
criminal  proceeding.  Thus  it  was  held  that 
the  decision  of  the  superior  court  on  certi- 
orari, reversing  the  Judgment  of  a  municipal 
court  convicting  one  of  the  violation  of  a 
municipal  ordinance.  Is  not  subject  to  re- 
view by  the  Supreme  Court,  because  the  pro- 
ceeding was  criminal  and  the  city  stood  in 
the  place  of  the  state.  Macon  v.  Wood*  109 
Ga.  149,  34  S.  B.  322;  Hawkinsville  v.  Eth- 
ridge,  96  Ga.  826,  22  S.  E.  985.  So,  also,  It 
was  held  that  a  prosecution  for  a  violation  of 
a  municipal  ordinance  Is  a  "criminal  case" 
within  the  meaning  of  the  statute  requiring 
that  in  all  criminal  cases  the  bill  of  ex- 
ceptions shall  be  tendered  and  signed  within 
20  days  from  the  rendition  of  the  decision 
excepted  to.  Barnett  v.  Atlanta,  supra.  See, 
also,  Paulk  v.  Mayor  of  Sycamore,  104  Ga. 
24,  30  S.  B.  417,  41  L.  R.  A.  772,  69  Am.  St 
Rep.  12a  The  definition  of  the  word  "crime" 
in  the  Penal  Code  does  not  militate  with  the 
construction  we  are  giving  to  that  word  as 
used  In  this  clause  of  the  Constitution.  The 
Penal  Code  of  1895  (section  31)  declared  a 
"crime  or  misdemeanor  shall  consist  In  a 
violation  of  a  public  law.  In  the  commission 
of  which  there  shall  be  a  union  or  Joint 
operation  of  act  and  intention,  or  criminal 
negligence^"  and  that  (section  2)  "every  crime. 


other  than  a  felony,  as  therein  defined,  is  a 
misdemeanor."  This  definition  appertalnn 
to  the  subject-matter  of  the  Penal  Code, 
wherein  only  offenses  against  the  public  laws 
of  the  state  are  considered.  Municipal  of- 
fenses are  not  treated  as  violations  of  public 
laws,  but  as  infractions  of  the  local  laws  of 
the  municipality,  which  have  no  place  In 
the  Penal  Code  of  the  state.  If,  therefore,  a» 
we  conclude,  the  violation  of  a  valid  munic- 
ipal ordinance  is  a  "crime"  within  the  pur- 
view of  this  constitutional  provision,  notwith- 
standing it  may  be  summarily  prosecuted 
in  a  police  court  without  a  Jury,  then  a 
sentence  to  Involuntary  servitude  as  a  result 
of  legal  conviction  is  not  violative  of  our 
organic  law. 

a  Article  1,  §  1,  par.  3,  of  the  Constitution 
of  Georgia,  declares  that  "no  person  shall  be 
deprived  of  life,  liberty  or  property,  except 
by  due  process  of  law."  Civ.  Code  1896,  § 
5700.  Counsel  contend  that  the  accused  was 
deprived  of  the  protection  afforded  by  this 
clause  of  the  Constitution,  inasmuch  as  he 
was  not  furnished  with  a  written  accusation 
setting  forth  the  offense  with  which  he  was 
charged,  nor  tried  by  a  Jury  of  his  peers. 
We  have  already  endeavored  to  show  that  the 
trial  of  petty  offenses  in  the  recorder's  court 
without  a  Jury  is  the  substantial  equivalent 
of  a  trial  at  common  law  before  a  Justice  of 
such  offenses.  In  those  trials  before  a  Jus- 
tice of  the  peace,  the  offender  was  not 
entitled  either  to  a  jury  or  to  a  written  state- 
ment of  the  charge  preferred  against  him. 
All  that  was  required  after  his  appearance  in 
person  was  secured  was  that  he  should  be 
informed  of  the  charge  and  should  be  given 
an  opportunity  to  defend,  that  the  witnesses 
be  sworn  in  his  presence,  and  that  a  record 
should  be  made  of  his  conviction.  4  Bl.  Com. 
•283.  The  common-law  courts  held  that  it 
was  necessary  to  summon  the  party  accused 
before  he  was  condemned.  Blackstone  says: 
"After  this  summons,  the  magistrate,  in  sum- 
mary proceedings,  may  go  on  to  examine  one 
or  more  witnesses,  as  the  statute  may  re- 
quire, upon  oath,  and  then  make  his  con- 
viction of  the  offender  in  writing,  upon  which 
he  usually  issues  his>  warrant,  either  to  ap- 
prehend the  offender,  in  case  corporal  punish- 
ment is  to  be  inflicted  upon  him,  or  else  to 
levy  the  penalty  incurred  by  distress  and  sale 
of  bis  goods.  This  is,  in  general,  the  method 
of  summary  proceedings  before  a  justice." 
In  the  case  of  King  v.  Venables,  2  Ld.  Raym. 
1405,  1  Strange  Rep.  631,  it  appeared  that  an 
order  was  passed  by  two  justices  of  the  peace, 
suppressing  an  alehouse,  and  that  subsequent- 
ly they  passed  another  order,  in  which  the 
fact  was  recited  that  the  defendant  had  con- 
tinued in  violation  of  the  first  order  to  sell 
ale,  whereby  he  was  committed  to  Jail.  No 
summons  appeared  to  have  been  issued,  prior 
to  this  last  order,  calling  upon  the  defendant 
to  show  cause  why  sentence  should  not  be 
pronounced  upon  him  for  his  disobedience  of 
the  first  order ;  and  the  case  was  tried  in  his 
absence.    On  certiorari,  it  was  held  that  in 
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all  fltunmary  proceedings,  of  which  oature 
were  these  orders,  a  summons  was  necessary, 
in  order  that  the  offender  might  be  afforded 
an  opportunity  to  appear  and  make  his  de- 
fense. But,  as  a  justice  Is  punishable  if  he 
enters  sentence  without  first  summoning  the 
the  offender  to  appear  before  him,  the  pre- 
sumption was  that  summons  had  been  issued, 
that  the  justices  had  jurisdiction,  and  had 
proceeded  regularly.  The  orders  were  accord- 
ingly affirmed.  Afterwards,  however,  it  be- 
ing made  to  appear  to  the  court  by  affidavits 
that  the  justices  had,  in  point  of  fact,  pro- 
ceeded in  making  the  last  order  without  sum- 
moning Venables,  the  court  granted  leave  to 
file  an  information  against  them. 

In  the  present  case,  the  question  of  the 
validity  of  the  arrest  of  the  accused  is  not  in- 
volved. The  contention  is  that  the  trial  was 
a  nullity,  not  that  his  arrest  was  illegal. 
When  he  was  brought  before  the  recorder's 
court  and  informed  of  the  charge  against 
him,  he  was  asked  if  he  was  ready  for  trial, 
and  responded  in  the  affirmative.  He  was 
afforded  an  opportunity  to  make  his  defense, 
and  the  witnesses  appearing  against  him 
were  sworn  and  testified  in  his  presence,  sub- 
stantiating the  charge  of  wMch  he  was  ac^ 
cused.  The  procedure  followed  was  substan- 
tially the  same  as  that  pursued  at  common 
law  before  justices  of  the  peace  in  the  sum- 
mary trial  of  petty  offenders.  Hence  we  can- 
not say  that  the  accused  was  not  accorded  « 
trial  in  accordance  with  due  process  of  law, 
because  of  the  failure  to  prefer  a  written  ac- 
cusation specifically  defining  the  offense  with 
which  he  is  charged.  In  the  case  of  Natal  v. 
Louisiana,  139  U.  S.  621,  11  Sup.  Ct  636»  86 
li.  Ed.  288,  the  Supreme  Court  of  the  United 
States  held  that  an  ordinance  passed  under 
legislative  authority  by  the  city  of  New  Or- 
leans, prohibiting  the  keeping  of  any  private 
market  within  six  squares  of  any  public 
market  of  the  city,  under  the  penalty  of  being 
sentenced,  upon  summary  conviction  before 
a  magistrate  without  a  jury,  "to  pay  a  fine 
of  4^25  and  to  be  imprisoned  for  not  more 
than  90  days  if  the  fine  is  not  paid,  does  not 
violate  the  fourteenth  amendment  of  the  Con- 
stitution of  the  United.  States."  In  deliver- 
ing the  opinion  of  the  court,  Mr.  Justice 
Gray  remarked  (page  023  of  139  U.  S.,  page 
637of  llSup.  Ct,  35L.  Bd.  288):  "The  case 
is  too  plain  for  discussion."  The  test  which 
we  have  applied  in  determining  whether  the 
procedure  in  the  recorder's  court  of  the  city 
of  Macon  is  in  accord  with  due  process  of 
law,  within  the  meaning  of  our  state  Consti- 
tution, and  the  conclusion  announced  by  us, 
must  be  considered  as  sufficiently  meeting 
the  contention  that  such  procedure  does  not 
conform  to  due  process  of  law,  as  understood 
when  the  fourteenth  amendment  to  the  fed- 
eral Constitution  was  adopted.  So  far  as 
summary  conviction  for  a  petty  offense  is 
concerned,  that  amendment  does  not  guaran- 
ty either  a  jury  trial  or  the  formality  of  fur- 
nishing an  offender  with  a  written  accusation 
or  statement  in  writing  of  the  charge  brought 
tgftinst  *»^"»- 


4.  It  is  further  contended  that  the  penalty 
imposed  of  labor  in  Bibb  county  chain  gang 
was  a  denial  of  due  process  of  law,  because 
of  the  nature  of  the  penalty  inflicted.  For  a 
person  lawfully  to  be  made  to  suffer  punish* 
ment  as  a  lawbreaker,  there  must  not  only 
be  process  of  law,  but  due  process.  Process 
which  may  be  sufficient  to  authorize  punish- 
ment for  petty  offenses  by  fine,  imprisonment 
for  a  reasonable  time  in  the  city  barracks 
(or  even  to  work  upon  the  public  works  of  a 
city,  if  there  be  in  the  charter  any  authority 
to  impose  such  a  sentence  as  confinement  at 
labor  under  municipal  control),  will  not  suf- 
fice for  sending  a  person  to  a  county  chain 
gang  for  several  months.  When  the  punish- 
ment imposed  is  the  same,  or  of  the  same 
nature,  as  that  inflicted  upon  offenders 
against  the  laws  of  the  state,  and  to  be  auffor- 
ed  in  company  with  them,  due  process  requires 
a  trial  to  some  extent  analogous  to  the  trial  of 
persons  accused  of  misdemeanors  against  the 
state.  To  call  the  offense  *'petty"  for  the 
purpose  of  trials  but  as  serious  as  a  violation 
of  a  state  law  for  the  purpose  of  punishment, 
is  inconsistent  If  the  punishment  is  of  the 
same  character  as  that  imposed  for  a  state 
offense,  the  infraction  of  the  municipal  ordi- 
nance cannot  be  called  a  "petty"  offense  in 
comparison  with  one  against  the  state.  A 
sentence  of  a  city  recorder,  without  a  right 
to  a  trial  by  a  jury  and  with  no  more  formal 
procedure  than  an  entry  on  a  docket,  which 
subjects  the  prisoner  to.  work  in  a  county 
chain  gang  for  three  months,  along  with 
persons  duly  convicted  of  the  violation  of 
state  laws,  is  not  due  process.  It  is  declared 
in  Pen.  Code  1895,  S  1036,  that  all  felonies, 
save  those  therein  enumerated,  "shall  be  pun- 
ished by  imprisonment  and  labor  in  the  peni- 
tentiary for  the  terms  set  forth  in  the  sever- 
fil  sections  of  this  Code  prescribing  the  pun- 
ishment of  such  offenses;  but  on  the  recom- 
mendation of  the  jury  trying  the  case,  when 
such  recommendation  is  approved  by  the 
judge  presiding  on  the  trial,  said  crimes  shall 
be  punished  as  misdemeanors.  If  the  ^udge 
trying  the  case  sees  proper,  he  may,  in  his 
punishment,  reduce  such  felonies  to  misde- 
meanors." Bven  if  those  regularly  c<mvict- 
ed  of  felonies,  but  who  are  left  in  the  custody 
of  the  county  authorities,  be  kept  seiiarate- 
ly,  nevertheless  those  falling  within  the  pro- 
visions of  the  Penal  Code  above  refwred  to 
are  detained  in  the  county  chain  gang.  If 
a  pers^m  who  is  convicted  of  some  petty  mu- 
nicipal offense  can,  after  trial  before  the  re- 
corder, be  sent  to  the  county  chain  gang,  he 
would  not  only  be  sentenced  to  a  punishment 
similar  in  its  nature  and  character  to  that 
imposed  for  misdemeanors  against  the  state, 
but  he  would  be  placed  in  direct  association 
with,  and  be  confined  along  with,  felons  whose 
punishments  have  been  reduced  under  recom- 
mendation. It  cannot  be  that  such  a  sentence 
can  be  imposed  in  Georgia  by  one  man  alone, 
trying  a  criminal  case;  If  the  sentence  can 
be  tor  8  months  In  the  county  chain  gang. 
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it  may  be  for  6  or  12  months,  if  the  I/egisla- 
tare  should  permit  it  In  fact,  where  would 
be  the  limit  of  legislative  power  to  prescribe 
the  extent  of  punishment  to  be  meted  out  on 
a  sentence  of  a  recorder?  It  is  not  a  ques- 
tion of  the  person  who  may  be  subjected  to 
such  a  punishment  It  is  a  qjiestion  of 
whether  our  organic  law  has  intrusted  such 
arbitrary  power  of  punishment  to  be  imposed, 
even  upon  the  humblest  citizen,  by  a  munici- 
pal recorder  sitting  alone.  The  intrusting  of 
such  power  of  punishment  for  so-called  petty 
offenses  to  a  single  man  is  not  consonant  with 
the  spirit  of  our  institutions  or  with  our 
Constitution,  which  declares  that  ••no  person 
shall  be  deprived  of  life,  liberty,  or  property' 
without  due  process  of  law.**  Process  which 
tries  a  man  without  formality  for  a  **petty 
offense,"  and  punishes  him  in  the  same  man- 
ner as,  and  along  with,  criminals  violating 
the  laws  of  the  state,  with  no  right  to  a  Jury 
trial,  no  record  save  the  entries  upon  a  re- 
corder's docket,  and  upon  his  Judgment  alone, 
is  not  due  process.  We  do  not  hold  that  the 
recorder's  court  of  the  city  of  Macon  is  il- 
legal, or  that  the  recorder  cannot  proceed  to 
try  offenders  against  the  municipal  ordi- 
nances and  pass  such  sentences  as  the  law 
authorizes ;  but  what  we  hold  is  that  a  sen- 
tence which  requires  the  offender  to  be  con- 
fined at  labor  In  the  county  chain  gang  along 
with  vlolaters  of  the  state  laws  does  not  fur- 
nish constitutional  authority  for  such  confine- 
ment, and  that  the  provision  of  the  charter  of 
the  dty  of  Macon  which  authorizes  the  con- 
finement of  offenders  against  municipal  or- 
dinances in  the  county  chain  gang  for  not 
more  than  six  months   is  nnconstitutiona]. 

The  fact  however,  that  the  accused  has 
been  illegally  sentenced,  will  not  result  in  his 
absolnte  discharge  from  custody  where  a 
legal  sentence  can  be  imposed.  Direction  is 
given  that  the  applicant  be  not  confined  in 
the  county  chain  gang,  but  be  taken  there- 
from and  carried  before  the  recorder  to  be 
sentenced  in  accordance  with  law.  little- 
John  y.  Stella,  128  6a.  427,  431,  51  S.  B.  890, 
and  citations;  Coleman  v.  Nelms,  119  Ga.  807, 
46  S.  B.  461. 

Judgment  reversed,  with  direction.  All 
the  Justices  concur. 
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HOUSTON  et  aL  V.  STATU 
(Supreme  Court  of  Georgia.    Dec.  21,  1906.) 

1.  PxTOLio  Lands  —  Gbants  undkb  Hkad- 
sioHT  Law— Conclusiveness. 

A  grant  under  the  "headrigfat  laws,**  which 
ia  apparently  issued  conformably  with  the  law, 
is  not  open  to  collateral  attack. 

2.  Evidence — Best  and  Secondabt. 

When  it  is  shown  that  a  muniment  of  title 
cannot  be  produced,  parol  evidence  as  to  its  con- 
tents is  admissible,  and  has  the  same  probative 
value  as  original  evidence. 

[Bd.  Note.— For  cases  in  point,  see  voL  20» 
Gent.  Dig.  Evidence.  §{  582-684.] 


8.  Fish  —  Otsteb  Beds  —  Tbespass  —  Owneb- 

8HIP. 

Pen.  Code  1895,  fi  588,  makes  it  a  misde- 
meanor for  a  person,  without  authority  from  the 
owner  of  a  private  bed  in  which  oysters  are 
planted,  to  take  or  catch  any  oysters  therein. 
Kelatively  to  a  trespasser  who  is  indicted  un- 
der this  section  the  ownership  ol  the  oysters 
is  immaterial 
4.  Same— Evidence. 

The  evidence  authorized  the  verdict,  which 
is  approved  by  tlie  trial  judge. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bryan  County; 
P.  B.  Seabrook,  Judge. 

Cuffy  Houston  and  others  were  convicted  of 
stealing  oysters,  and  bring  error.    Affirmed. 

This  case  comes  to  this  court  upon  a  writ  of 
error  sued  out  in  behalf  of  Cuffy  Houston 
and  Ned  Maxwell  to  review  the  Judgment 
of  the  court  below  overruling  their  motion 
for  a  new  trial.  They  were  tried  upon  an 
indictment  framed  under  the  Penal  Code  of 
1895,  fi  588,  charging  them  Jointiy  with  the 
commission  of  a  misdemeanor,  in  that,  on 
a  day  named,  they  did  *'take  from  the  private 
bed  of  Silas  B.  Rogers,  the  owner  thereof, 
oysters  of  the  value  of  $1.50,  without  authori- 
ty from  said  owner,"  contrary  to  the  laws  of 
this  state,  etc.  Both  were  convicted.  Aside 
from  the  general  grounds  that  their  convic- 
tion was  contrary  to  law  and  the  evidence, 
complaint  Is  made  In  the  motion  for  a  new 
trial  that  the  presiding  Judge  erred  in  refus- 
ing to  direct  a  verdict  of  not  guilty,  on  mo- 
tion of  their  counsel  made  after  the  conclu- 
sion of  the  evidence  for  the  prosecution,  and 
the  verdict  of  the  Jury  is  specifically  assailed 
on  the  grounds:  (1)  That  there  was  no  evi- 
dence Introduced  by  the  state  in  support  of 
the  allegation  In  the  Indictment  that  the  oys- 
ters taken  were  the  property  of  Silas  B.  Rog- 
ers, but,  on  the  contrary,  the  ownership,  if 
any,  was  proved  to  be  in  the  Belvedere  Oys- 
ter Company,  a  copartnership  consisting  of 
Ira  O.  Rogers,  Edward  Rogers,  and  Silas  B. 
Rogers ;  and  (2)  that  "the  state  failed  to  show 
any  title  in  the  said  Silas  B.  Rogers. to  the 
salt  marsh  where  it  Is  alleged  the  oysters 
were  taken,  no  complete  chain  of  title  having 
been  shown.*'  The  motion  for  a  new  trial 
also  contained  an  assignment  of  error  on  the 
admission  in  evidence  of  a  grant  from  the 
state  to  Philip  D.  Cory,  which  the  movants 
characterized  as  a  grant  "conveying  a  tract  of 
salt  marsh  in  which  there  was  admittedly  not 
a  foot  of  high  or  habitable  land  capable  of 
being  cultivated,  and  which  was  admittedly 
submerged  entirely  by  salt  water  every  high 
tide,  recurring  twice  each  24  hours."  The  ob- 
jection urged  against  the  admission  of  this 
grant  was  that  "such  lands  were  not  subject 
to  be  granted  by  the  state  under  any  laws 
thereof,  and  any  grant  purporting  to  convey 
such  lands  was  void,  as  being  contrary  to  law, 
without  authority  of  law,  contrary  to  the  poll- 
<*y  of  the  law,  and  therefore  constructively 
fraudulent;  and  such  grant  therefore  could 
not  operate  to  destroy  the  public  right  of 
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fishery  in  such  lands."  The  grant  was  dated 
August  28,  1890,  and  referred  to  an  annexed 
plat  of  land,  which  was  described  in  the  grant 
as  a  "tract  or  parcel  of  land  containing  nine 
hundred  and  seventy-six  acres,  situate,  lying 
and  being  in  the  county  of  Bryan,"  and  hav- 
ing certain  designated  boundaries.  A  map  of 
this  tract,  showing  its  shape  and  boundaries 
according  to  a  survey  made  August  15,  1899, 
and  duly  recorded,  was  also  introduced  by 
the  state.  Across  that  portion  of  the  map 
which  represented  the  tract  surveyed  were 
written  the  words,  "Philip  D.  Cory,  976  acres 
marsh  lands." 

Geo.  W.  Beckett  and  N.  J.  Norman,  for 
plaintiffs  in  error.  W.  B.  Stubbs  and  Living- 
ston Kenan,  Sol.  Gen.,  for  the  State. 

EVANS,  J.  (after  stating  the  facts).  1. 
The  grant  to  Cory  was  not  open  to  collateral 
attack  unless  it  was  patent  on  its  face  that 
it  was  void  or  issued  without  authority  of 
law.  Civ.  Code  1895,  §  3220;  Hilliard  v. 
Connelly,  7  Ga.  172.  This  grant  was  issued 
under  the  headright  system,  which  counsel 
for  the  plaintiffs  in  error  contends  is  not  ap- 
plicable to  marsh  lands,  but  only  to  habit- 
able and  cnltivatable  lands.  As  supporting 
this  view,  we  are  referred  to  the  various 
headright  laws.  See  Prince's  Dig.  517,  521, 
et  seq.;  Cobb's  Dig.  660,  680.  The  conclu- 
sion sought  to  be  drawn  is  that,  if  this  con- 
tention be  sound,  then  the  grant  issued  with- 
out authority  of  law  and  should  have  been 
excluded  from  evidence.  There  is  nothing 
in  the  grant  to  indicate  that  the  land  cover- 
ed thereby  is  not  inhabitable  or  cnltivatable. 
The  grant  refers  to  an  attached  plat  on 
which  the  words  "marsh  lands"  are  written; 
but  we  cannot  say  that  the  grant  was  not 
issued  in  accordance  with  law;  nothing  else 
appearing  therefrom  to  Indicate  that  the 
land  was  not  such  as  could  be  legally  grant- 
ed. On  its  face  the  grant  is  perfectly  reg- 
ular, and  apparently  it  was  issued  conform- 
ably to  law.  Upon  the  abolition  of  the  land 
court  the  ordinary  was  vested  with  authority 
to  discharge  all  the  duties,  which,  under  the 
various  headright  laws,  devolved  upon  the 
land  court  When  the  application  for  the 
grant  was  before  the  ordinary,  his  decision 
that  the  land  could  be  lawfully  granted  was 
Judicial  in  Its  nature,  and  it  is  entitled  to 
all  of  the  presumptions  which  usually  attach 
to  judgments  rendered  by  a  court  of  compe- 
tent Jurisdiction.  So  far  as  the  papers 
themselves  disclose,  It  may  be  that,  while 
the  bulk  of  the  land  was  marshy,  there  was 
in  this  large  tract  more  or  less  high  ground, 
which  rendered  It  habitable  and  suitable  for 
settlement  and  improvement.  Hence,  if  we 
concede,  for  the  purposes  of  the  argument, 
that  land  unfit  for  settlement  and  cultivation 
does  not  come  within  the  operation  of  the 
headright  laws,  and  that  a  fraud  may  have 
been  perpetrated  by  the  applicant  for  the 
grant  In  representing  that  the  marsh  lands 


were  cnltivatable,  in  whole  or  in  part,  of 
could  be  made  so,  yet  the  fraudulent  pro- 
curement of  the  grant  would  not  authorize  a 
collateral  attack  upon  it  Only  in  a  direct 
proceeding  to  which  the  state  was  a  party 
could  it  be  set  aside  on  the  ground  that  it 
was  improvidently  granted  or  was  procured 
by  fraud.  '  Calhoun  v.  Cawley,  104  Ga.  335, 
30  S.  E.  773.  Even  if  the  grant  was  not  au- 
thorized by  law,  it  is  not  open  to  collateral 
attack;  its  illegality  not  appearing  on  its 
face.  Vickery  v.  Scott.  20  Ga.  795.  It  fol- 
lows that  the  grant  was  properly  admitted 
in  evidence. 

2.  Counsel  for  the  plaintiffs  in  error  further 
insists  that  the  evidence  was  insufllclent  to 
sustain  their  conviction;  the  state  having 
failed  to  show  title  to  the  land  in  Silas  B. 
Rogers.  The  grant  from  the  state  to  Cory  was 
introduced,  and  also  a  deed  to  the  land  from 
Cory  to  George  L.  Appleton.  The  state  fur- 
ther proved,  by  parol  evidence,  that  Apple- 
ton  bad  conveyed  the  land  by  deed  to  Silas 
B.  Rogers,  but  that  this  deed  was  not  acces- 
sible; it  having  been  either  lost  or  mis- 
placed by  him.  There  was  no  objection  to 
this  secondary  evidence  of  title  from  Apple- 
ton  to  Rogers.  When  it  is  shown  that  a 
muniment  of  title  cannot  be  produced,  parol 
evidence  as  to  Its  contents  is  admissible 
and  has  the  same  probative  value  as  original 
evidence.  It  appeared  by  competent  evi- 
dence that  the  title  to  the  land  upon  which 
the  alleged  trespass  was  committed  was 
in  the  person  named  in  the  Indictment  aa  the 
owner  of  the  private  bed  from  which  the 
Qysters  were  taken. 

3.  The  further  contention  is  made  that 
there  was  a  variance  between  the  allegations 
of  the  indictment  and  the  proof  with  respect 
to  the  ownership  of  the  oysters.  The  proof 
was  that  the  prosecutor,  Silas  B.  Rogers,  and 
his  two  sons  had  formed  a  partnership  and 
were  conducting  business  under  the  firm 
name  of  the  Belvedere  Oyster  Company, 
and  that  they  were  Jointly  interested  in  the 
cultivation  and  sale  of  oysters  which  had 
been  planted  In  the  bed  upon  which  the 
accused  were  charged  with  having  committed 
a  trespass.  Pen.  Code  1895,  fi  688,  makes  it 
a  misdemeanor  for  a  person,  without  au- 
thority from  the  owner  of  a  private  bed  in 
which  oysters  are  planted,  to  take  or  catch 
any  oysters  therein.  Relatively  to  a  tres- 
passer who  is  indicted  under  this  section* 
the  ownership  of  the  oysters  is  immaterial. 
The  statute  is  designed  to  protect  the  owner 
of  the  land  where  the  oysters  are  being  cul- 
tivated; and,  when  It  appears  that  oysters 
are  wrongfully  taken  from  a  private  bed  of 
which  he  Is  the  owner,  the  offense  is  es- 
tablished. The  indictment  in  this  case  did 
not  undertake  to  allege  the  ownership  of  the 
oysters,  but  only  that  they  were  taken  from 
the  private  bed  of  Silas  B.  Rogers,  the  owner 
thereof,  without  his  authority. 

4.  The  evidence  authorized  a  finding  that 
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the  accused  wrongfully  and  knowingly  en- 
tered upon  the  lands  of  the  prosecutor  and 
took  therefrom  oysters  which  had  been  plant- 
ed in  a  private  bed  belonging  to  him.  The 
finding  of  the  Jury  was  approved  by  the  trial 
Judge,  and  we  will  not  disturb  the  verdict 
on  the  ground  that  it  was  contrary  to  the  evi- 
dence. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


(124  Qa.  448) 

INGRAM  V.  STATE. 
(Supreme  Court  of  Georgia.    Dec.  21,  1005.) 

Chimin AL  Law— Fobmeb  Jeopardy. 

The  judge  of  a  city  court,  to  which  an  in- 
dictment ctiarging  the  accused  with  a  misde- 
meanor has  been  by  the  superior  conrt  trans- 
ferred for  trial,  has  no  right,  without  the  con- 
sent of  the  defendant,  after  the  case  has  been 
submitted  to  the  jury  and  the  evidence  for  the 
state  introduced,  to  suspend  the  trial,  withdraw 
the  case  from  the  jury,  and  require  the  accused 
to  give  bond  for  his  appearance  at  the  next  term 
of  the  superior  court  of  the  county,  or,  in  de- 
fault thereof,  to  be  committed  to  iailf  to  cmswer 
to  the  charge  of  a  felony;  and  if  he  does  so, 
the  accused,  having  been  placed  in  jeopardy,  is 
entitled  to  an  order  for  his  final  discnarge  as 
upon  a  verdict  of  acquittal,  upon  a  motion  duly 
made  therefor  in  such  city  court. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sparta;  F.  L. 
Little,  Judge. 

Jonas  Ingram  was  charged  with  crime, 
and  brings  error.    Reversed. 

R,  H.  Lewis,  for  plaintiff  in  error.  R.  W. 
Moore,  Sol.,  for  the  State. 

FISH,  a  J.  At  the  September  term,  1904, 
of  Hancock  superior  court,  the  grand  jury 
returned  an  indictment  against  Jonas  Ingram, 
charging  him  with  having  committed  the  of- 
fense of  adultery  and  fornication  with  one 
Carry  Barnes ;  he  being  a  married  man,  and 
she  an  unmarried  woman.  The  indictment 
was  transferred  to  the  city  court  of  Sparta, 
in  which  court  the  case  came  on  to  be  tried 
at  the  October  term,  1905,  thereof.  After 
the  Jury  had  been  Impaneled  and  sworn,  and 
the  state  bad  introduced  its  evidence  and 
closed,  the  court,  being  of  opinion  "that  the 
evidence  developed  that  a  felony  and  not  a 
misdemeanor  had  been  committed"  by  the  ac- 
cused, over  the  objection  of  the  defendant, 
ordered  that  the  trial  be  suspended  and  the 
case  be  withdrawn  from  the  consideration  of 
the  jury,  and  that  the  accused  be  required  to 
give  bond  In  a  designated  sum  for  his  ap- 
pearance at  the  next  term  of  the  superior 
court  of  the  county,  in  default  of  which  he 
,>e  committed  to  jail  to  answer  to  the  charge 
of  rape.  After  this  the  accused  made  a  mo- 
rion for  his  discharge,  upon  the  ground  that 
iie  had  been  placed  in  jeopardy,  which  motion 
^as  overruled  by  the  court,  whereupon  he 
excepted* 

Where  the  Indietment  or  accusation  is  not 
!atally  defective,  the  law  recognizes  two  rea- 
#oiia  only  as  Justifying  the  discharge  of  the 


jury  before  they  have  agreed  upon  a  ver- 
dict and  legally  returned  it  into  court,  viz., 
the  prisoner's  consent,  and  necessity  in  some 
of  its  various  forms,  one  of  which  is  mis- 
trial. Lancton  v.  State,  14  Ga.  426.  And 
where  a  criminal  case  has  been  submitted  to 
a  jury  upon  a  valid  Indictment,  and  is  with- 
drawn from  their  consideration  by  the  judge 
for  any  reason  other  than  the  two  above 
named,  it  is  equivalent  to  an  acquittal  of  the 
accused.  Reynolds  v.  State,  3  Ga.  63.  The 
present  case  should  therefore  be  considered 
as  if  the  jury,  upon  the  trial  in  the  city  court, 
bad  acquitted  the  defendant  and  he  should 
subsequently  have  been  indicted  for  rape  and 
placed  upon  trial  in  the  superior  court  and 
a  plea  of  former  acquittal  filed.  There  is 
some  confusion  in  the  decisions  of  this  court 
in  reference  to  the  test  for  determining  the 
question  of  former  jeopardy.  See  Gully  v. 
State,  116  Ga.  527,  42  S.  E.  790,  wherein  the 
cases  are  collected  and  commented  on.  In 
the  early  case  of  Roberts  v.  State,  14  Ga.  8, 
the  court  said:  "To  avoid  any  confusion 
on  this  subject,  we  adopt  the  rule  as  it  Is 
otherwise  more  generally,  and  perhaps  more 
accurately  expressed,  viz.,  that  the  plea  of 
autrefois  acquit  or  convict  is  sufficient,  when- 
ever the  proof  shows  the  second  case  to  be 
the  same  transaction  with  the  first"  As 
was  said  in  Gully's  Case,  supra,  this  is  the 
rule  adopted  and  generally  followed  in  this 
state,  and  was  applied  in  the  following  cases : 
Holt  V.  State,  38  Ga.  187;  Jones  v.  State, 
55  Ga.  625;  Buhler  v.  State,  64  Ga. 
504;  Goode  v.  State,  70  Ga.  752;  Knight  v. 
State,  73  Ga.  804 ;  Knox  v.  State,  89  Ga.  259. 
15  S.  E.  308.  In  Holt's  Case,  supra,  he  and 
six  others  were  indicted  for  the  offense  of 
assault  with  intent  to  murder,  the  indictment 
charging  them  with  shooting  at  a  named  per- 
son, at  a  stated  time  and  place,  with  intent 
to  murder  her.  Upon  failure  of  trial  under 
demand,  the  accused  were  discharged  at  a 
subsequent  term.  After  this  Holt  and  five 
of  the  others  were  indicted  for  riot,  this 
last  indictment  charging  them  with  having, 
at  the  same  time  and  place,  feloniously  and 
maliciously  shot  a  loaded  pistol  at  the  same 
person  named  in  the  former  indictment,  and 
with  striking  and  beating  her.  Holt  filed  a 
plea  of  former  acquittal,  which  was  stricken 
on  demurrer.  This  court  held  that  the  strik- 
ing of  the  plea  was  error.  In  delivering 
the  opinion  of  the  court,  Warner,  J.,  used 
this  language:  "If  the  state  thinks  proper, 
by  its  prosecuting  officer,  to  indict  a  party 
for  an  assault  with  intent  to  murder,  upon 
a  given  state  of  facts,  and  upon  the  trial 
thereof  the  defendant  is  acquitted,  can  the 
state  then  prefer  another  Indictment,  alleg- 
ing precisely  the  same  state  of  facts  [with 
the  exception  of  the  malicious  intent],  and 
put  the  party  again  upon  his  trial  for  the 
same  criminal  acts,  by  altering  the  name  of 
the  offense?  The  state  having  made  its  elec- 
tion as  to  the  nature  and  character  of  the 
offense  for  which  it  will  prosecute  the  party 
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upon  a  giyen  state  of  facts,  if,  upon  the  trial, 
the  defendant  is  acquitted,  ought  not  the 
state  to  be  bound  by  its  election,  and  not  be 
permitted  again  to  indict  and  prosecute  the 
defendant  for  the  same  criminal  acts,  under 
the  name  of  another  offense?  The  question 
to  be  answered  is,  has  the  defendant  been  ar- 
raigned and  put  upon  his  trial  upon  a  suf- 
ficient legal  accusation,  for  the  same  criminal 
acta  with  which  he  is  charged  the  second 
time?  If  he  has,  then  he  has  been  put  in 
Jeopardy,  within  the  true  Intent  and  mean- 
ing of  the  Ck)nstitutlon,  and  cannot  be  tried 
the  second  time  for  the  same  criminal  acts, 
under  the  same,  or  a  different  named  of- 
fense. To  hold  otherwise  would  be  to  hold 
that  the  provision  of  the  Constitution  which 
declares,  'Nor  shall  any  person  be  subject 
for  the  same  offense  to  be  twice  put  in  Jeop- 
ardy of  life  or  limb,'  for  all  practical  pur- 
poses, to  be  a  mere  shadow  and  delusion. 
These  views  are  in  accordance  with  the  rul- 
ing of  this  court  in  Roberts  &  Copenhaven 
V.  State,  14  Ga.  8." 

Applying  the  same  transaction  test,  the 
accused  in  the  present  case  has  been  arraign- 
ed and  put  upon  trial  in  the  city  court,  upon 
a  good  indictment,  for  the  same  criminal  act 
for  which  he  was  bound  over  to  answer  in 
the  superior  court,  and  the  Judge  of  the  city 
court  erred  in  not  granting  the  motion  for  his 
discharge.  Section  27  of  the  act  establish- 
ing the  city  court  of  Sparta  (Acts  1905,  p. 
353)  provides :  ''If  upon  the  trial  of  any  case 
it  shall  appear  to  the  Judge  that  the  evidence 
makes  the  case  a  felony  against  the  accused, 
he  shall  thereupon  suspend  the  trial  and  com- 
mit or  bail  over  the  defendant  to  the  next 
superior  court  as  in  preliminary  examina- 
tion." While  this  language  is  sufficiently 
broad  to  cover  a  case  being  tried  under  an 
indictment,  as  well  as  one  being  tried  under 
an  accusation,  we  think  it  clear  that  if  con- 
strued to  apply  to  such  a  case,  this  provision 
of  the  act  would  be  violative  of  the  provision 
of  the  Constitution  declaring  that  no  person 
shall  be  put  in  Jeopardy  of  life  or  liberty 
more  than  once  for  the  same  offense,  save  on 
his  or  her  motion  for  a  new  trial  after  con- 
viction, or  in  case  of  a  mistrial.  Counsel 
for  the  state  cite  Cunningham  v.  State,  80  Ga. 
4,  5  S.  E.  251;  but  the  ruling  there  made  has 
no  application  here.  There  the  accused  was 
brought  before  a  county  court  and  an  accusa- 
tion preferred  against  him,  charging  a  mis- 
demeanor. Thereupon  he  waived  indictment 
by  the  grand  Jury  and  demanded  a  Jury  trial 
In  the  county  court;  and  it  was  held  that 
"this  amounted  to  an  agreement  to  be  tried 
under  the  provisions  of  the  act  regulating 
trials  in  [that]  court,  including  the  right  of 
the  Judge  of  that  court,  if  at  any  time  dur- 
ing the  progress  of  the  trial  he  should  be 
of  the  opinion  that  the  evidence  produced  be- 
fore him  made  the  offense  of  a  felony  in* 
stead  of  a  misdemeanor,  to  stop  the  trial 
at  once  and  commit  the  defendant  to  Jail, 
or  require  him  to  give  bond  for  his  appear- 


ance at  the  next  term  of  the  superior  court" 
But  in  the  case  before  us  the  accused  did  not 
waive  Indictment  by  the  grand  Jury  and 
consent  to  be  tried  in  the  city  court  He 
was  already  indicted  and  was  before  the  city 
court  for  trial  under  the  indictment  His 
trial  in  the  city  court  was  not  a  matter  of 
choice  with  him,  but  of  compulsion.  His  con- 
sent to  be  tried  there  was  neither  given 
nor  Invoked.  The  shield  of  the  constitutional 
provision  in  question  was  over  him,  and  could 
not  be  removed  without  his  consent  Besides, 
the  time  for  a  preliminary  investigation  has 
passed,  for  the  grand  Jury  had  already  inves- 
tigated the  case  and  returned  an  indictment, 
and  the  Judge  of  the  city  court  had  no  more 
power  to  resolve  the  trial  into  a  preliminary 
one  than  the  Judge  of  the  superior  .court 
would  have  had,  if  the  case  had  been  on 
trial,  under  the  indictment,  in  that  court  In 
State  V.  Blevins,  134  Ala.  213,  32  South.  637, 
02  Am.  St  R^.  22,  the  accused  was  placed 
on  trial  in  the  inferior  criminal  court  of 
Mobile,  imder  an  affidavit  and  warrant  char- 
ging him  with  the  offense  of  assault  and 
battery,  and  after  the  evidence  was  all  in 
and  the  argument  concluded,  the  Judge,  being 
of  opinion  from  the  evidence  that  the  offense 
of  assault  with  Intent  to  ravish  had  been 
committed  by  the  accused,  ordered  that  un- 
less he  should  enter  into  a  recognizance  to  ap- 
pear before  a  higher  named  court  to  answer 
the  latter  charge,  he  should  be  committed  to 
Jail  until  legally  discharged.  The  accused 
sued  out  a  writ  of  habeas  corpus  and  was 
discharged,  and  the  state  excepted.  The  Su- 
preme Ck)urt  of  Alabama  held :  ''If  the  trial 
of  the  accused  for  a  misdemeanor,  upon  is- 
sue Joined  on  a  plea  of  not  guilty,  proceeds 
to  the  conclusion  of  the  evidence  and  reaches 
the  stage  of  calling  for  a  Judgment  of  the 
court  on  the  issue  as  made,  he  Is  placed  in 
Jeopardy,  and  the  court  has  no  JurisdictioD 
to  bind  him  over  to  a  higher  tribunal  to  an- 
swer for  a  greater  offense  for  the  same  act" 
It  follows  that  the  Judge  of  the  city  court 
erred  In  refusing  to  sustain  the  motion  for 
the  discharge  of  the  accused,  and  the  Judg- 
ment is  therefore  reversed.  All  the  Justices 
concurring. 


(124  Oa.  462) 

MILLINDER  v.  STATU 

(Supreme  Oovat  of  Georgia.    Dec.  21,  19(^.) 

1.  Master  and  Servant  -^  Contract  of 
Hiring — False  Pretenses— Evidence. 
It  is  not  necessary  in  an  indictment  under 
the  act  of  1903  (Acts  1903,  p.  90),  making  it 
illegal  for  a  person  to  procure  money  or  other 
thing  of  value  on  a  contract  to  perform  services 
with  intent  to  defraud,  to  allege  that  the  term 
of  service  had  expired  before  the  indictment  was 
preferred.  Proof  of  a  failure  to  perform  the 
sevices  contracted  for,  and  proof  of  failure  to 
return  the  monej  or  other  thing  of  value  ad- 
vanced, even  dunng  the  term  of  service  provided 
for  in  the  contract,  is  sufficient,  under  the  act, 
to  establish  prima  facie  the  intent  to  defraud 
which  the  act  punishes. 
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2.  SaICX— Loss  TO  HiBBB. 

Loss  or  damage  to  the  hirer  Is  an  eesentla] 
ingredient  to  the  offense  defined  in  the  act  above 
referred  to. 
&  8amb— Evidence. 

The  evidence  discloses  that  there  was  no 
loss  or  damage  to  the  hirer,  the  verdict  was  an* 
authorized,  and  it  was  error  to  refuse  to  grant 
a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Dawson;  A.  M. 
Raines,  Judge. 

Aaron  MilUnder  was  convicted  of  contract- 
ing to  perform  services  with  intent  to  de- 
fraud, and  brings  error.    Reyersed. 

Aaron  Millinder  was  convicted  on  att 
accusation  charging  bim  with  cheating  and 
swindling,  under  the  act  of  1903  (Acts  1903, 
p.  90).  There  was  demurrer  to  the  accusa- 
tion, upon  the  ground  that  the  time  In  which 
the  labor  contracted  for  was  to  be  performed 
had  not  expired  at  the  date  of  the  accusation, 
and  that  the  time  in  which  the  money  pro- 
cured by  reason  of  the  contract  might  be 
repaid,  as  provided  In  the  act,  had  not  ex- 
pired. This  demurrer  was  overruled.  Aft- 
er conviction,  a  motion  for  a  new  trial  upon 
the  general  grounds  was  made  and  oyerruled. 

M.  C.  Edwards,  for  plaintiff  in  error.  M. 
J.  Yeomans,  Sol.,  for  the  State. 

COBB,  P.  J.  There  was  no  merit  in  the 
demurrer  to  the  accusation.  The  offense 
with  which  the  defendant  was  charged  was 
the  procurement  of  money  and  other  things 
,of  value  by  entering  into  a  contract  to  per- 
form labor  as  a  cropper  which  he  had  no 
Intention  to  perform.  The  act  provides  that 
satisfactory  proof  of  the  contract,  the  procur- 
ing of  money,  the  failure  to  perform  the 
services  so  contracted  for,  or  failure  to  re- 
turn the  money  so  advanced,  with  interest 
thereon,  at  the  time  said  labor  was  to  be  per- 
formed, etc.,  shall  be  deemed  presumptive 
evidence  of  the  intent  to  defraud.  The  fail- 
ure to  perform  the  services  contracted  for  Is 
a  breach  of  the  contract  which  may  occur 
before  the  contract  expires.  It  may  occur 
the  first  day  the  contract  begins  to  run.  It 
follows  that  the  time  when  the  money  pro- 
cured is  to  be  returned  is  when  there  has 
been  a  failure  to  perform  the  services  con- 
tracted for,  or,  in  other  words,  when  the  con- 
tract is  broken. 

2.  The  evidence  introduced  by  the  state 
failed  to  show  that  the  landlord,  Bridges, 
suffered  any  damage  or  loss  by  the  breach  of 
the  contract  upon  the  part  of  the  accused. 
Bridges  testified:  "I  cannot  say  how  much 
I  was  damaged.  I  cannot  say  that  I  was 
damaged  any."  The  evidence  further  shows 
that,  while  the  amount  advanced  the  accus- 
ed in  supplies,  fertilizers,  etc.,  amounted  to 
something  over  $200,  his  part  of  the  crop  was 
worth  more  than  $500.  Loss  by  or  damage 
to  the  person  contracted  with,  and  from 
whom  money  or  other  thing  of  value  is  pro- 


cured, is  a  necessary  element  in  the  offense 
with  which  this  defendant  is  charged. 

The  evidence  did  not  warrant  the  verdict; 
and  the  judgment  overruling  the  motion  for 
a  new  trial  is  reversed.  All  the  Justices  con- 
curring. 

(124  Oa.  46S) 
VINSON  V.   STATE. 
(Supreme  CJourt  of  Georgia.    Dec,  21,  1905.) 

CsiiaNAL  Law  —  Instbxtctions  —  Statement 

OF  AccusEn. 

"It  is  the  duty  of  the  presiding  judge  to 
instruct  the  jury  substantially  in  the  terms  of 
the  statute  touching  the  pri8oner*B  statement, 
when  he  makes  a  statement,  and  in  no  case 
should  this  be  omitted."  The  failure  to  so 
charge  will  be  cause  for  a  new  trial,  except  where 
it  is  manifest  from  the  record  that  the  accused 
was  not  injured  thereby.  This  did  not  appear 
in  the  present  case.  McCk>rd  v.  State,  10  S.  B. 
437,  83  Ga.  535  (7) ;  Vaughn  v.  State,  16  S.  B. 
64,  88  Ga.  731.(4);  Doster  v.  State,  18  S.  B. 
907,  03  Ga.  43  (4).. 

(Syllabus  by  the  Ck>urt) 

Brror  from  Superior  Court,  Polk  County; 
Moses  Wright,  Judge. 

J.  W.  Vinson  was  convicted  of  crime,  and 
brings  error.    Reversed. 

C.  G.  Janes  and  Bunn  &  Trawick,  for 
plaintiff  In  error.  W.  K.  Fielder,  SoL  Gen., 
for  the  State. 

CANDLER,  J.  Judgment  reversed.  All 
the  Justices  concurring. 


(IM  Ga.  464) 
RIDQLBY  V.  STATE. 
(Supreme  Court  of  Georgia.    Dec.  21,  1905.) 

1.  Assault     and     Battery  —  Unlawfully 
SHOorrNG  AT  Another— Evidence. 

Under  the  uncontradicted  evidence,  the  ac- 
cused was  guilty  of  the  offense  of  unlawfully 
shooting  at  another,  if  not  of  the  graver  offense 
of  assault  with  intent  to  murder,  and  the  ver- 
dict of  guilty  of  the  former  offense  was  rightly 
upheld  by  the  trial  court. 

2.  Same— Instructions. 

The  contention  of  the  accused  that  the 
shooting  was  caused  by  misfortune  or  accident 
was  not  sustained  by  the  evidence  introduced 
in  his  behalf,  nor  would  the  Jury  have  been  war- 
ranted in  finding  him  guilty  of  no  higher  offense 
than  that  of  a  bare  assault  and  battery.  Ac- 
cordingly it  was  not  incumbent  on  the  presiding 
judge  to  present  this  theory  of  the  defense  in  his 
charge  to  the  jury,  or  to  instruct  them  as  to 
the  law  relating  to  a  mere  assault  and  battery. 
(Syllabus  by  the  CJourt) 

Error  from  Superior  CJourt,  Wilcox  Coun- 
ty;  J.  H.  Martin,  Judge. 

Gordon  Ridgley  was  convicted  of  unlaw- 
fully shooting  at  another,  and  brings  error. 
Affirmed. 

M.  B,  Cannon  and  John  B.  Cooper,  for 
plaintiff  in  error.  E.  D.  Graham,  Sol.  Gen., 
for  the  State. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 
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(124  Oa.  i55) 

HAWKS  V.  STATE. 
(Supreme  CJourt  of  Georgia.    Dec  21,  1905.) 

Criminal  Law— Appeai/— Revikw. 

The  verdict  was  authorized  by  the  evidence, 
and,  there  being  no  error  of  law  complained  of, 
the  trial  judge  did  not  err  in  refusing  to  grant  a 
new  trial.  , 

(Syllabus  by  the  Court) 

Error  from  Superior  0)art,  Madison  Ck)an- 
ty ;  H.  M.  Holden,  Judge. 

Ellis  Hawks  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  F.  L.  Bond  and  J.  B.  Gordon,  for  plain- 
tiff in  error.  D.  W.  Meadow,  Sol.  Gen.,  for 
the  State. 

BECK,  J.  Judgment  affirmed.  All  tlie 
Justices  concurring. 


(124  Ga.  466) 

STEVENS  V.  McCURDT. 

(Supreme  CJourt  of  Georgia.    Dec  21,  1905.) 
mobtqages  —  oooupancy    of    premises    bt 

Thibd  Psbson  —  Rents  —  Rights  of  Mobt- 

GAGEE. 

A.  was  the  owner  of  a  lot  upon  which  was 
located  a  storehouse,  in  which  he  was  engaged 
in  business  as  a  merchant.  He  executed  a  se- 
curity deed  conveying  the  lot  to  B.  After  de- 
fault in  the  payment  of  the  debt  that  the  deed 
was  given  to  secure,  A.  was  adjudged  a  bank- 
rupt, and  a  trustee  in  bankruptcy  took  possession 
of  the  stock  of  goods  and  sold  the  same  to  C.  B. 
did  not  prove  his  debt  in  the  bankrupt  court, 
but  brought  suit  in  the  state  court,  obtained  a 
special  lien  upon  the  land,  and  sold  the  land. 
The  proceeds  from  the  sale  were  not  sufficient 
to  pay  the  debt  The  purchaser  of  the  stock 
of  goods  from  the  trustee  in  bankruptcy  went 
into  possession  of  the  storehouse,  and  remained 
in  possession  until  after  the  sheriflfs  sale.  The 
trustee  in  bankruptcy  had  made  no  attempt  to 
administer  the  land,  as  a  part  of  the  assets  of 
the  bankrupt's  estate.  After  the  discharge  of 
the  trustee  in  bankruptcy,  B.  brought  suit 
against  the  purchaser  of  the  goods  for  rent  of 
the  storehouse  from  the  time  that  he  entered 
into  possession  until  he  surrendered  possession 
to  the  purchaser  at  the  sheriff's  sale.  Held^ 
that  a  demurrer,  on  the  ground  that  the  peti- 
tion set  forth  no  cause  of  action,  was  properly 
sustained. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Landlord  and  Tenant,  §§  31-40 ;  vol. 
35,  CSent  Dig.  Mortgages,  U  513-516.] 

(Syllabus  by  the  Ck>urt.) 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  by  John  P.  Stevens,  executor  of 
E.  M.  Baker,  against  J.  P.  McCurdy.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.    Affirmed. 

John  P.  Stevens,  as  executor  of  the  es- 
tate of  Mrs.  E.  M.  Baker,  brought  suit 
against  J.  P.  McCurdy,  and  alleged  in  sub- 
stance: The  testatrix  made  a  loan  of  $2,000 
to  one  J.  A.  Campbell,  and  to  secure  its  pay- 
ment Campbell  executed  a  security  deed  to 
her,  conveying  a  lot  of  land  in  De  Kalb 
eounty.    Campbell  remained  in  possession  of 


the  premises,  conducting  thereon  a  general 
merchandise  business,  and  after  default  In 
the  payment  of  his  note  was  adjudged  a 
bankrupt  A  trustee  in  bankruptcy  took 
charge  of  Campbell's  effects,  and  on  Decem- 
ber 22,  1902,  sold  the  stock  of  goods  on  the 
premises  to  McCurdy.  On  the  same  day 
McCurdy  took  possession  of  the  goods  and  of 
the  storehouse,  which  stood  upon  the  prem- 
ises, and  occupied  the  storehouse  until  No- 
vember 3,  1903.  The  plaintiff  did  not  prove 
his  claim  under  the  note  against  Campbell  In 
the  bankrupt  court,  but  sued  in  the  state 
court,  and  obtained  a  special  judgment  sub- 
jecting the  land  covered  by  the  deed  to  the 
payment  of  the  note.  On  November  3,  1903, 
the  land  was  sold,  under  this  judgment,  and, 
after  the  payment  of  costs,  the  proceeds  were 
applied  to  the  debt,  leaving  a  large  balance 
still  due.  On  March  1,  1903,  plaintiff  de- 
manded rent  of  McCurdy  for  the  storehouse 
occupied  by  him,  and  possession  of  the 
premises,  both  of  which  were  refused.  The 
trustee  in  bankruptcy  did  not  attempt  to  ad- 
minister the  real  estate  above  described,  and 
prior  to  this  suit  was  discharged.  Where- 
upon the  plaintiff  brings  his  action  against 
McCurdy  for  rent  of  the  storehouse,  at  the 
rate  of  $15  per  month,  which  he  avers  is 
a  reasonable  rent,  from  December  22,  1902, 
the  date  of  the  defendant's  entry  to  March 
1,  1903,  the  date  of  demand  by  plaintiff,  and 
for  double  rent  from  March  1,  1903,  to  No- 
vember 3,  1903,  the  date  of  the  sale  of  the 
land.  The  defendant  demurred,  on  the 
ground  that  the  petition  set  forth  no  cause  of 
action,  and  also  on  special  grounds.  The  de- 
murrer was  sustained,  and  the  plaintiff  ex- 
cepted. 

Green,  Tilson  &  McKinney,  for  plaintiff  In 
error.  J.  E.  &  L.  P.  McClelland,  for  de- 
fendant in  error. 

COBB,  P.  J.  To  maintain  an  action  for 
rents  there  must  exist  between  the  parties 
the  relation  of  landlord  and  tenant.  In  the 
absence  of  an  express  contract  creating  this 
relation,  an  obligation  to  pay  rent  is  generally 
implied  "when  title  is  shown  in  the  plain- 
tiff and  occupation  by  the  defendant";  "but 
if  the  entry  was  not  under  the  plaintiff,  or 
if  possession  Is  adverse  to  him,  no  such  im- 
plication arises."  Civ.  Code  1895,  §  31ia 
In  the  present  case  there  was  no  express  con- 
tract of  rent,  and  the  relation  of  landlord 
and  tenant  must  arise  under  the  above  rule 
of  law,  or  the  action  will  fall.  An  absolute 
deed,  although  made  to  secure  a  debt,  passes 
title  to  the  grantee.  The  plaintiff  held  such 
a  deed  to  the  premises  in  dispute,  and  so  es- 
tablishes the  first  requisite  towards  main- 
taining his  action.  Occupation  of  the  prem- 
ises by  the  defendant  was  also  shown;  and 
so  the  sole  question  in  the  case  is  whether  or 
not  the  entry  of  the  defendant  as  shown 
by  plaintifTs  petition  was  not  under  plain- 
tiff, or  possession  was  adverse  to  plaintiff.  In 
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which  case  the  obligation  to  pay  rent  will  not 
nrlse. 

It  Is  claimed  that  a  deed  to  secure  a  debt 
was  In  effect  a  common-law  mortgage,  in 
that  both  passed  title,  and  both  gave  the 
grantor  an  equity  of  redemption.  The  English 
courts  have  held  a  mortgagee  entitled  to 
rents  from  a  lessee  of  the  mortgagor  under  a 
lease  executed  after  the  mortgage,  upon  no- 
tice to  the  lessee  by  the  mortgagee  of  his 
-claim.  This  is  put  upon  the  ground  that  a 
mortgagor  holds  the  premises  like  a  tenant 
■at  will;  that  a  mortgagee  can  sue  In  eject- 
ment and  recover  mesne  profits,  and  would 
therefore  be  entitled  to  sue  in  assumpsit  for 
the  rents;  and  that  a  lessee  of  the  mort- 
gagor is  in  fact  a  lessee  of  the  mortgagee; 
the  mortgagor  acting  as  agent  of  the  mort- 
gagee, and  upon  notice  to  the  lessee  the  mort- 
gagee would  be  entitled  to  rents  for  past 
occupation,  if  unpaid  at  time  of  notice,  as 
well  as  rents  accruing  In  the  future.  Pope 
V.  Biggs,  32  Revised  Reports,  667,  and  cases 
cited.  We  do  not  think  it  was  ever  con- 
templated that  the  grantor  in  a  security  deed 
should  occupy  such  a  position  as  that  out- 
lined above.  Until  default  in  the  payment 
due  by  him,  the  grantor  is  entitled  to  the  pos- 
session of  the  premises.  It  is  true  that  this 
court  has  held  in  numerous  cases  that  an  ac- 
tion of  ejectment  may  be  brought  upon  a 
security  deed  by  the  grantee  against  the 
grantor,  after  default,  but  this  may  be  suc- 
cessfully defended  by  a  tender  of  the  amount 
due  (Biggers  v.  Bird,  55  Ga.  653);  and  in  such 
a  suit  in  ejectment  mesne  profits  are  not 
recoverable  save  during  the  pendency  of  the 
action,  and  then  only  to  be  applied  in  pay- 
ment of  the  debt  Polhlll  v.  Brown,  84  Ga. 
343,  10  S.  E.  921. 

It  should  be  borne  in  mind  that  the  plain- 
tiff in  this  case  did  not  sue  in  ejectment,  but 
brought  a  statutory  proceeding,  obtaining 
a  8i)eclal  Judgment  subjecting  the  land  in 
question  to  its  payment.  A  separate  «  uit  for 
rent  by  the  grantee  against  the  grantor  could 
not  be  maintained,  even  after  default,  as  the 
relation  of  landlord  and  tenant  did  not  exist 
between  them.  "One  who  makes  to  a  credit- 
or, for  the  purpose  of  securing  a  debt,  a  deed 
to  land,  but  retains  possession  of  the  land, 
does  not  thereby  become  the  'tenant'  either 
of  such  creditor  or  his  vendee,  and  is  not 
subject  at  the  instance  of  the  latter  to  be 
ejected  from  the  land  as  a  tenant  holding 
over."  Ray  v.  Boyd,  96  Ga.  808,  22  S.  E.  916. 
But  it  is  said  that,  in  the  present  case, 
recovery  of  rent  is  sought,  not  against  the 
grantor,  but  against  a  tenant  of  the  grantor, 
after  default  by  the  latter,  which  entitles 
the  grantee  to  possession  of  the  land.  It  is 
readily  seen  that  while  the  relation  of  land- 
lord and  tenant  may  not  exist  between  the 
grantor  In  a  securi^  deed  and  his  grantee 
after  default  (because  the  entry  of  the  gran- 
tor was  not  under  the  grantee),  such  a  rela- 
tion may  exist  lK>tween  the  grantee  and  a 
tenant  of  the  grantor,  whose  entry  after  de- 


fault by  the  grantor  was  an  entry  under  the 
grantee.  If  the  tenant  of  the  grantor  enter- 
ed before  the  latter's  default  notice  by  the 
grantee  to  the  tenant,  after  the  grantor's 
default,  might  possibly  operate  as  if  the  ten- 
ant had  attorned  to  him.  Morrow  v.  Sawyer, 
82  Ga.  226,  8  S.  E.  51.  So,  if  McCurdy,  the 
defendant,  was  a  tenant  of  the  grantor  in 
the  security  deed  under  which  the  plaintiff, 
as  grantee  therein,  claims  rent,  he  might 
have  become  a  tenant  of  the  grantee  up- 
on notice  by  the  latter  to  him  of  his  claim. 
Campbell,  the  grantor  in  the  security  deed, 
was  adjudged  a  bankrupt  after  default  in 
the  payment  of  the  debt'  to  secure  which  the 
deed  was  given.  If  Campbell  had  put  Mc- 
Curdy in  possession,  he  might  possibly  be 
looked  upon  as  an  agent  of  the  grantee  in 
putting  McCurdy  into  possession  of  the  prem- 
ises; or,  as  the  trustee  in  banlcniptcy  stood 
in  Campbell's  place,  any  tenant  put  in  by 
such  trustee,  upon  notice  from  the  grantee 
might  be  liable  to  him  for  rent  The  trustee 
sold  the  stock  of  merchandise  In  the  store 
upon  the  premises  in  dispute  to  McCurdy. 
McCurdy  took  possession  of  the  stock  of  mer- 
chandise, and  remained  in  possession  of  the 
premises.  If  this  entry  was  such  an  entry 
as  would  entitle  the  trustee  to  maintain  an 
action  for  rent,  the  plaintiff  might  maintain 
such  an  action.  For  after  notice'  to  Mc- 
Curdy by  the  grantee,  treating  this  as  an 
attornment,  McCurdy  would  become  the  ten- 
ant of  the  plaintiff.  But  McCurdy  did  not 
enter  as  a  tenant  either  under  Campbell  or 
the  trustee  in  bankruptcy.  His  entry  was 
under  a  license  to  take  possession  of  the  stock 
of  merchandise.  By  remaining  in  possession 
of  the  premises,  he  abused  his  license,  and 
became  a  trespasser  ah  initio.  Markham  v. 
Brown,  37  Ga.  281,  92  Am.  Dec.  73.  As  a 
trespasser,'  no  action  for  rent  could  lie  against 
him. 

The  demurrer  to  the  petition  was  therefore 
properly  sustained,  and  the  Judgment  of  the 
court  below  is  accordingly  affirmed.  All  the 
Justices  concurring. 


(124  Gfu  472) 

FRIEDMAN  v.  SEABOARD  AIR  LINE 

RY.  CO. 
(Supreme  Court  of  Georgia.    Dec  21,  1905.) 

Railboads —Action  s — ^Venttb. 

A  suit  for  damages  against  a  railway  com- 
pany for  the  breach  of  a  contract  of  affreight- 
ment may,  under  the  provisions  of  Civ.  Code 
1895,  §  2334,  be  brought  either  in  the  county 
in  which  the  contract  was  entered  into,  or  in  the 
county  wherein  the  carrier  undertook  to  render 
full  performance  by  delivery  of  the  shipment  in 
good  order  to  the  consignor  or  the  person  des- 
ignated by  him  to  receive  the  same. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham  boun- 
ty ;  Geo.  T.  Oann,  Judge. 

Action  by  Samuel  Friedman  against  the 
Seaboard  Air  Line  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings 
error.    Reversed. 
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A  suit  for  damages  was  brought  by  Sam- 
uel Friedman  against  the  Seaboard  Air  Line 
Railway  Company,  the  allegations  of  fact  upon 
which  the  plaintiff  relied  for  a  recovery  being, 
in  brief,  as  follows:  On  January  22,  1904, 
plaintiff  shipped  from  Dublin,  in  this  state^  via 
the  Macon,  Dublin  &  Savannah  Railroad,  to 
Vidalia,  the  point  at  which  that  road  con- 
nects with  the  defendant's  line  of  railway, 
a  car  load  of  cattle,  consigned  to  plaintiff  at 
Savannah,  Chatham  county,  Ga.  The  defend- 
ant received  this  car  of  cattle  In  the  after- 
noon of  January  22d,  In  good  order,  from  the 
Macon,  Dublin  &  Savannah  Railroad  Com- 
pany, and  then  and  there  undertook  to  ship 
and  transport  the  same  to  Savannah  with 
reasonable  dispatch  and  care,  and  there  de- 
liver the  cattle  to  plaintiff  in  good  order.  In 
the  ordinary  course  of  transit,  if  defendant 
had  performed  its  duty,  the  cattle  would 
have  been  delivered  to  plaintiff  not  later  than 
Saturday  morning,  January  23d;  but  the  de- 
fendant failed  to  perform  its  duty  to  trans- 
port the  cattle  within  a  reasonable  time  over 
its  route  from  Vidalia  to  Savannah,  and  con- 
trary to  its  legal  duty,  and  in  violation  of 
its  contract  as  a  common  carrier,  permitted 
the  cattle  to  remain  In  the  car  from  the  time 
it  received  the  same  till  Sunday  morning, 
January  24th,  although  the  distance  from 
Vidalia  fo  Savannah  is  only  about  80  miles. 
In  consequence  of  the  cattle  being  in  transit 
for  something  like  41  hours,  instead  of  12 
to  16  hours,  within  which  time  they  should 
have  been  carried,  7  head  were  missing. 
Plaintiff  was  advised  on  Sunday  morning  of 
the  arrival  of  the  car,  and  went  to  inspect 
the  cattle.  He  found  them  In  bad  condition, 
as  a  result  of  the  acts  of  the  defendant,  and 
refused  to  accept  the  shipment,  but  was  pre- 
vailed on  by  the  company's  agent  to  do  so, 
upon  his  assurance  that  the  defendant  would 
pay  the  damages.  On  opening  the  car,  plain- 
tiff found  that,  "in  addition  to  the  seven  head 
that  had  been  destroyed,"  the  other  cattle 
had  sustained  injuries  caused  by  bruises  and 
by  loss  of  rest,  feed,  and  water.  Some  of 
them  died,  some  had  fever,  and  others  were 
80  badly  injured  and  bruised  as  to  necessitate 
feeding  and  pasturing  them  before  putting 
them  on  the  market.  Though  the  car  arrived 
in  Savannah  about  midnight  on  Saturday, 
the  defendant  permitted  the  cattle  to  remain 
in  the  car  till  late  Sunday  morning,  notwith- 
standing some  of  them  were  down  in  the 
car,  and  unable  to  get  up,  and  were  being 
trampled  on  and  bruised  and  injured.  The 
defendant  company  acted  in  bad  faith  in  re- 
fusing to  pay  his  claim  for  damages  after 
having  Induced  him  to  pay  the  freight  and 
accept  the  shipment  upon  the  assurance  that 
the  damages  would  be  paid.  The  defendant 
demurred  to  the  petition,  one  of  the  grounds 
of  the  demurrer  being  that  it  appeared  from 
the  plaintiff's  pleadings  that  the  alleged  cause 
of  action  did  not  arise  In  Chatham  county, 
In  which  county  the  suit  was  brought,  but 
arose   in   the  county  of   Montgomery,    and 


therefore  Jurisdiction  over  the  cause  of  ac^ 
tlon,  if  one  existed,  was  lodged  exclusively 
in  the  superior  court  of  Montgomery  county. 
The  plaintiff  having  announced  his  election 
to  treat  the  action  as  one  arising  ex  con- 
tractu, the  court  passed  upon  the  demurrer, 
and  sustained  that  ground  of  it  which  in- 
voked a  decision  as  to  the  Jurisdiction  of  the 
court  to  entertain  the  suit  To  this  Judgment 
dismissing  the  action  the  plaintiff  excepts. 

W.  B..Stubbs  and  Osborne  &  Lawrence,  for 
plaintiff  in  error.  J.  Randolph  Anderson,  for 
defendant  in  error. 

EVANS,  J.  (after  stating  the  facts).  The 
allegations  of  the  petition  sufficiently  set  out 
a  contract  and  a  breach  thereof,  as  against  a 
demurrer  raising  the  sole  question  of  venue. 
The  plaintiff  construed  his  own  petition  to 
state  a  cause  of  action  arising  ex  contractu^ 
and  the  court,  adopting  this  construction, 
held  that  the  defendant  was  not  suable  in 
Chatham  county,  and  dismissed  the « action. 
Civ.  Code  1895,  §  2334,  provides  that  "all  rail- 
road companies  shall  be  sued  in  the  county  in 
which  the  cause  of  action  originated,  by  any 
one  whose  person  or  property  has  been  In- 
jured by  such  railroad  company,  its  ofDcers^ 
agents  or  employ^  for  the  purpose  of  reoov- 
ering  damages  for  such  injuries;  and  also 
on  all  contracts  made  or  to  be  performed  in 
the  county  where  suit  is  brought ;  any  Judg- 
ment rendered  in  any  other  county  than  the 
one  In  which  the  cause  so  originated  shall 
be  utterly  void.  But  if  the  cause  of  action 
arises  in  a  county  where  the  railroad  com- 
pany liable  to  suit  has  no  agent,  then  suit 
may  be  brought  in  the  county  of  the  residence 
of  such  company.*'  By  the  terms  of  this  sec- 
tion, a  railroad  company  must  be  sued  in  the 
county  where  the  tort  was  committed,  if  the 
company  has  an  agent  in  that  coun^.  So. 
Ry.  Co.  V.  Johnson,  96  Ga.  655,  23  S.  E.  836 : 
Coakley  v.  So.  R.  Co.,  120  Ga.  960,  48  S.  E. 
372.  If  the  action  is  ex  contractu,  then  the 
venue  Is  either  the  county  where  the  contract 
was  made  or  the  county  where  the  final  act 
of  execution  of  the  contract  was  to  be  per- 
formed. Unless  we  give  this  meaning  to  the 
words  of  the  statute,  "contracts  made  or  to  be 
performed,"  they  will  not  receive  their  ordi- 
nary signification. 

No  question  as  to  the  meaning  of  so  much 
of  this  section  as  relates  to  the  venue  of  ac- 
tions arising  ex  contractu  seems  to  have  been 
heretofore  raised  in  this  court  We  have 
not  been  cited  to  a  single  case  where  a  con- 
struction of  this  part  of  section  2334  was  in- 
voked. The  case  of  Mitchell  v.  Georgia 
Railroad,  reported  in  68  Ga.  644,  was  a  suit 
against  the  railroad  company  on  a  written 
contract  for  the  shipment  of  live  stock  from 
Atlanta,  in  Fulton  county,  Ga.,  to  Union 
Point,  a  station  located  in  Greene  county. 
The  suit  was  brought  In  Greene  county, 
where  full  performance  of  the  contract  was 
to  be  completed  by  delivery  of  the  shipment 
to  the  consignee.  The  plaintiff  offered  an 
amendment  to  the  petition,  which  was  dis- 
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allowed ;  and  on  an  exception  to  the  ruling  of 
the  trial  judge,  refusing  the  amendment, 
Speer,  J.,  on  page  648,  said:  "Railroad  com- 
panies are  liable  to  be  sued,  not  only  in  any 
county  where  the  cause  of  action  originated, 
but  also  on  all  contracts  made  or  to  be  per- 
formed in  the  county  where  the  suit  is 
brought  The  suit  upon  the  written  contract 
or  upon  the  cause  of  action  arising  there- 
from, as  the  contract  was  to  be  performed 
in  Greene  county,  was  properly  brought  In 
that  county."  This  decision  was  rendered 
before  the  amending  act  of  18d2,  but  the  only 
change  made  in  the  law  by  that  act  was  to 
strike  out  the  provision  that  railroad  com- 
panies should  be  "liable"  to  suit  in  certain 
jurisdictions,  and  to  introduce  in  Its  stead 
the  requirement  that  raihroad  companies 
"shair*  be  sued,  if  at  all,  only  in  tho^e  coun- 
ties wherein  the  filing  of  an  action  is  express- 
ly authorized.  In' other  words,  while  under 
the  old  law  the  right  to  sue  in  certain  desig- 
nated jurisdictions  was  permissive,  the 
amending  act  made  the  choice  of  venue  com- 
pulsory. We  hold  the  clear  import  of  Civ. 
Code  1895,  fi  2334,  as  applied  to  suits  against 
railroad  companies  for  breach  of  contract, 
to  be  that  suit  may  be  brought  either  in  the 
county  where  the  contract  was  entered  Into, 
or  in  the  county  where  the  final  act  of  per- 
formance under  the  contract  was  to  be  con- 
summated. 

The  petition  alleged  that  the  contract  en- 
tered into  by  the  railroad  company  was  an 
undertaking  to  transport  the  cattle  from 
Vidalla  to  Savannah,  In  Chatham  county, 
and  there  deliver  the  same  to  the  plaintiff, 
the  person  who  made  the  contract  It  fol- 
lows that  the  suit  for  the  breach  of  this  con- 
tract was  properly  brought  in  the  county 
where  the  delivery  in  good  order  was  to  be 
made — where  the  contract  was  to  be  per- 
formed. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


(IM  Oa.  47S) 

YOUNG  V.  SMITH  &  KELLY  CO. 
(Supreme  Court  of  Georgia.    Dec.  21,  1906.) 

Negligencb—Defkctivb   Building— Liabiutt 

OF  Stjbcontbacjtob. 

An  independent  contractor  Is  not  liable 
for  injuries  to  a  third  person,  occurring  after 
the  contractor  has  completed  the  work  and  turn- 
ed it  over  to  the  owner  or  employer,  and  the 
same  has  been  accepted  by  him,  though  the  in- 
jury result  from  the  contractor's  failure  to  prop- 
erly carry  out  his  contract. 

[Ed.  Note.— For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Negligence,  S  68.] 

(Syllabus  by  the  Court) 

Error  from  the  City  Court  of  Savannah; 
T.  M.  Norwood,  Judge. 

Action  by  Henry  Young  against  the  Smith 
it  Kelly  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    AfElrmed. 

Henry  Young  brought  an  action  against 
the  Smith  ft  Kelly  Company,  a  corporation,  for 
damages  alleged  to  have  been  sustained  bj 


him  on  account  of  the  negligence  of  the  de- 
fendant^ The  material  allegations  of  the 
petition  were  as  follows :  The  foreign  own- 
ers of  a  steamship  consigned  her  to  J.  F. 
Minis  &  Co.  at  the  port  of  Savannah,  Qa.,  to 
be  loaded  by  them  with  cotton.  Prior  to  the 
delivery  of  the  ship  to  Minis  &  Co.,  it  was  de- 
livered to  the  Smith  &  Kelly  Company,  to 
be  loaded  with  phosphate  rock.  The  rock 
was  put  into  the  bold  of  the  vessel  through  it» 
hatches,  and  the  Smith  &  Kelly  Company  con^ 
tracted  with  the  owners  of  the  vessel  to  re- 
place and  securely  fasten  the  hatches  on  the 
sides  or  combings  thereof;  which  agreement 
was  one  usually  entered  into  between  ship- 
owners and  stevedores  doing  business  in  the 
port  of  Savannah,  and  was  a  custom  well 
known  and  understood  among  shipowners, 
ship  laborers,  and  employes  in  that  port 
Within  24  hours  after  the  loading  of  the  ves- 
sel with  phosphate  rock  by  the  Smith  ft  Kelly 
Company  had  been  completed,  it  was  placed 
by  such  corx>oratioti  in  the  custody  of  the 
consignees,  Minis  ft  Co.,  to  be  loaded 
with  cotton.  Plaintiff,  a  laborer  of  Minis  ft 
Co.,  went  to  one  of  the  hatches,  with  the 
intention  of  removing  the  top  of  the  same  in 
order  to  store  cotton  in  the  hold.  The  Smith 
ft  Kelly  Company,  or  its  servants,  had  cover- 
ed this  hatch  with  tarpaulins.  Plaintiff  walk- 
ed on  the  top  of  this  hatch,  as  usual  and 
customary  In  such  cases,  and  In  the  line  of  his 
duty,  to  remove  the  tarpaulins  and  take  up 
the  covering  of  the  hatch,  which  had  been 
placed  there  by  the  servants  of  the  Smith  ft 
Kelly  Company.  While  engaged  in  this  work, 
one  of  the  compartments  or  partitions  of  the 
hatch,  by  reason  of  being  insecurely  fastened 
by  the  servants  of  the  Smith  ft  Kelly  Com- 
pany, gave  way  and  turned  over,  precipitating 
plaintiff  Into  the  hold  below,  injuring  him 
as  set  out  in  the  petition.  The  petition  was 
dismissed  on  general  demurrer,  and  the  plain- 
tiff excepted. 

E.  H.  Abrahams  and  R.  L.  Colding,  for 
plaintiff  in  error.  0*Connor,  O'Byme  ft  Hart- 
ridge,  for  defendant  in  error. 

FISH,  C.  J.  (after  stating  the  facts).  The 
general  rule  is  well  established  that  an  in- 
dependent contractor  Is  not  liable  for  In- 
juries to  a  third  person,  occurring  after  the 
contractor  has  completed  the  work  and  turn- 
ed it  over  to  the  owner  or  employer  and  the 
same  has  been  accepted  by  him,  though  the 
injury  result  from  the  contractor's  failure  to 
properly  carry  out  his  contract  1  Thomp. 
Keg.  par.  686;  Whart.  Neg.  §  438  et  seq.;  16 
Am,  &  Eng.  Enc.  Law,  200.  There  are  some 
modifications  of  this  rule.  Among  them  are 
cases  where  the  work  is  a  nuisance  per  se, 
or  where  it  is  turned  over  by  the  contractor 
in  a  manner  so  negligently  defective  as  to 
be  imminently  dangerous  to  third  persons. 
See  above-cited  authorities.  The  present  case, 
we  think,  falls  within  the  general  rule.  The 
Smith  ft  Kelly  Company  was  an  independent 
contractor.    It  had  fully  completed  its  con- 
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tract  for  loading  the  vessel  with  prosphate 
rock,  and  had  turned  it  over  to  fhe  con- 
signees, Minis  &  Co.  The  work  was  not  a 
nuisance,  nor  was  the  condition  of  the  hatch 
as  left  by  the  Smith  &  Kelly  Company  Immi- 
nently dangerous  in  itself.  PlaintiflC,  a  laborer 
of  this  firm,  was  injured,  as  the  petition  al- 
leged, by  the  negligent  failure  of  the  Smith  & 
Kelly  Company  to  perform  its  contract  with 
the  owners  of  the  ship.  It  is  clear  that  un- 
der the  rule  above  announced,  the  plaintiff, 
if  he  had  been  a  servant  of  the  owners  of 
the  vessel,  would  have  had  no  cause  of  action 
against  the  Smith  &  Kelly  Company.  As  he 
was  a  servant  of  Minis  &  Co.  and  not  of  the 
owners,  the  rule  is  equally  applicable,  and  he 
had  no  cause  of  action  against  the  defendant 
Fulton  County  Street  Railway  Co.  v.  McCon- 
nell,  87  Ga.  756.  13  S.  E.  828,  is  cited  for  the 
plaintiff  in  error.  There  a  street  railway  com- 
pany, having  authority  under  its  charter  to 
construct  a  railway  in  &  public  street,  had 
the  work  done  by  an  independent  contractor. 
An  injury  to  a  person  passing  along  the 
street  was  caused  by  the  negligence  of  a 
servant  of  the  contractor  in  unnecessarily 
and  improperly  laying  down  loose  rails  in  ad- 
vance of  the  workmen  engaged  in  construct- 
ing the  track.  In  a  suit  against  both  the  rail- 
way company  and  the  contractor,  the  con- 
tractor was  held  liable  for  the  consequences 
of  such  negligence.  The  railway  company 
was  held  not  liable,  on  the  ground  that  it  had 
not  reserved  any  control  over  the  conduct  of 
the  contractor  in  executing  the  work. 

Counsel  for  plaintiff  in  error  also  cited 
Ridgeway  v.  Downing  Company,  109  Ga.  591, 
84  S.  B.  10^28.  In  that  case  the  owner  of  a 
vacant  city  lot,  who  for  years  had  suffered 
the  public  to  use  a  thoroughfare  over  the 
same,  employed  an  independent  contractor  to 
construct  a  building  thereon,  according  to 
certain  specifications,  including  piling  for  the 
foundation.  The  contractor  dug  a  trench  for 
such  purpose  across  the  thoroughfare.  It 
was  held  that  the  owner  of  the  lot  was 
not  liable  for  a  personal  injury  sustained  by 
one  who  fell  into  the  trench  by  reason  of  its 
unguarded  condition.  The  nonliability  of  the 
owner  was  put  upon  the  same  ground  as 
that  announced  in  Fulton  County  Street  Rail- 
way Co.  V.  McConnell;  that  is,  that  the  owner 
had  no  immediate  direction  and  control  over 
the  work.  Both  of  these  cases  were  govern- 
ed by  the  decision  rendered  in  Atlanta  & 
Florida  Railway  Co.  v.  Kimberly,  87  Ga.  161, 
164,  13  S.  B.  277,  27  Am.  St.  Rep.  231,  where 
it  was  held:  "Where  an  individual  or  cor- 
poration contracts  with  another  individual 
or  corporation  exercising  an  independent  em- 
ployment, for  the  latter  to  do  a  work,  not  in 
itself  unlawful  or  attended  with  danger  to 
others,  such  work  to  be  done  according  to 
the  contractor's  own  methods,  and  not  sub- 
ject to  the  employer's  control  or  orders,  ex- 
cept as  to  the  results  to  be  obtained,  the 
employer  Is  not  liable  for  the  wrongful  or 
negligent  acts  of  the  contractor  or  of  the  con- 


tractor's servants.*'  This  rule  Is  embodied  in 
section  3818,  Civ.  Code  1895,  and  exceptions 
thereto  in  section  3819.  There  is  nothing  in 
these  cases  in  conflict  with  the  general  rule 
that  an  independent  contractor  is  not  liable 
for  injuries  to  a  third  person,  occurring  after 
the  completion  of  the  work  and  Its  accept- 
ance by  the  owner  or  employer,  resulting 
from  the  failure  of  the  contractor  to  properly 
carry  out  his  contract  The  petition  was 
properly  dismissed  upon  general  demurrer, 
as  it  set  forth  no  cause  of  action  against  the 
defendant 

Judgment  afllrmed.  All  the  Justices  con- 
curring. 

(U4  Ga.4'78) 
PROPELLER  TOWBOAT  00.  OF  SAVAN- 
NAH V.  WESTERN  UNION  TELE- 
GRAPH cd. 
(Supreme  Court  of  Georgia.    Dec  21,  1906.) 

1.  Pbincipal    and    Aqent   —    Undisclosbd 
Pbincipai/— Right  of  Action. 

Where  an  agent  sends  a  teleeram  for  an 
undisclosed  principal,  the  principal  may  main- 
tain an  action  in  his  own  name  for  damages  re- 
sulting from  an  error  in  transmission  which 
brought  about  delay  in  the  delivery  of  the  tele- 
gram. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent  H  502,  507; 
vol.  45,  Cent.  Dig.  Telegraphs  and  Telephones, 
§  87.]  H       -o, 

2.  Telegraphs— Tbansmission  of  3^£essaob~ 
Delay— Damages. 

The  petition  set  forth  a  cause  of  action, 
and  the  damages  claimed  were  not  too  remote  to 
be  the  subject  of  a  legal  recovery. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  by  the  Propeller  Towboat  Company 
of  Savannah  against  the  Western  Union  Tele- 
graph Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

The  Propeller  Tovv^boat  Company  of  Savan- 
nah brought  suit  against  the  Western  Union 
Telegraph  Company,  and  alleged:  The  plain- 
tiff entered  into  a  charter  party  with  the 
Savannah  Lighterage  &  Transfer  Company, 
whereby  the  plaintiff  became  the  lessee  of  a 
schooner,  the  Hilda,  owned  by  the  lighterage 
company.  Under  the  terms  of  the  charter 
party  six  lay  days  were  allowed  for  load- 
ing the  schooner,  and  "for  each  and  every 
day's  detention  by  default  of  said  party  of 
the  second  part  [the  towboat  company],  or 
agent,  $56  per  day  shall  be  paid  by  said  party 
of  the  second  part  to  said  party  of  the  first 
part,"  etc  While  the  schooner  lay  at  Lam- 
bert's Point,  Va.,  the  plaintiff,  desiring  her 
to  proceed  to  Newport  News,  Va., .  requested 
the  lighterage  company  to  so  instruct  the  cap- 
tain by  wire,  which  was  attempted  to  be  done 
on  that  day,  December  15,  1903,  by  the  light- 
erage company  sending  him  a  telegram  over 
the  line  of  the  Western  Union  Telegraph  Com- 
pany. No  answer  being  received,  the  lighter- 
age company,  at  request  of  plaintiff,  on  De- 
cember 18,  1903,  again  telegraphed  the  cai^ 
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tain  of  the  schooner  to  proceed  to  Newport 
News.  The  first  telegram  had  not  been  deliv- 
ered, by  reason  of  an  error  In  transmission, 
and  the  first  and  second  telegrams  were  de- 
liyered  at  the  same  time  on  December  18^  1903. 
Upon  receipt  of  these  telegrams  the  schooner 
proceeded  at  once  to  Newport  News,  arriv- 
ing there  December  19,  1903,  but,  having  to 
wait  her  turn  at  loading,  did  not  complete 
loading  until  December  28,  1908.  It  is  al- 
leged that  the  schooner  arrived  at  Lambert's 
Point  on  December  11,  1903,  and  having  six 
lay  days  for  loading,  if  the  telegram  of  De- 
cember 15,  1903,  had  been  delivered  prompt- 
ly, could  have  proceeded  at  once  to  Newport 
News  and  loaded  immediately  without  any 
delay,  completing  the  act  of  loading  within 
the  time  limit  of  the  six  lay  days.  But  by 
reason  of  the  failure  to  deliver  the  telegram 
until  December  18,  1903,  the  schooner  did  not 
reach  Newport  News  until  December  19, 1903, 
and  between.  December  16th  and  December 
19th  so  many  vessels  had  come  in  that  the 
loading  of  the  Hilda  was  delayed  until  De- 
cember 28,  1908.  For  this  delay  the  towboat 
company  was  compelled  to  pay  and  did  pay 
demurrage,  as  agreed  In  the  charter  party, 
$56  per  day  for  10%  days,  amounting  to  |602. 
A  demurrer  to  the  petition  was  filed,  upon  the 
ground  that  it  set  forth  no  cause  of  action. 
The  demurrer  was  sustained,  and  the  plain- 
tifP  excepted. 

O'Connor,  O'Byme  &  Hartridge,  for  plain- 
tiff in  error.  Osborne  &  Lawrence,  for  de- 
fendant in  error. 

COBB,  P.  J.  The  telegram  which  has  given 
rise  to  this  controversy  was  sent  by  the  light- 
erage company  to  the  captain  of  the  schooner 
Hilda.  The  lighterage  company,  in  so  send- 
ing the  telegram,  acted  as  the  agent  of  the 
towboat  company;  the  latter  being  an  un- 
disclosed principal.  There  Is  no  question 
about  the  right  of  an  undisclosed  principal 
to  sue  a  telegraph  company  for  negligence  in 
the  delivery  of  telegrams.  "The  governing 
principle  is  that  an  undisclosed  principal,  as 
the  ultimate'  party  in  interest,  is  entitled, 
against  third  persons,  to  all  advantages  and 
benefits  of  such  acts  and  contracts  of  his 
agent,  and  consequently  that  he  may  sue  in 
bis  own  name  on  such  contracts.  Story, 
Ag.  fi  418  et  seq;  Dodd  Grocery  Company  v. 
Postal  Telegraph  Company,  112  Ga.  685,  87 
S.  E.  981,  and  see  cases  cited.  The  judge  in 
the  court  below  based  his  rulings  sustaining 
the  demurrer  to  the  petition  upon  the  ground 
that,  before  recovery  could  be  had  of  the  tele- 
graph company,  the  plaintiff  must  show  itself 
to  have  been  under  a  legal  obligation  to  pay 
the  amount  of  demurrage  to  the  light- 
erage company,  which  it  now  seeks  as  dam- 
ages arising  from  the  failure  of  the  telegraph 
company  to  deliver  promptly  the  message  sent 
^ver  its  line.  Under  this  test  the  plaintiff 
made  out  a  case.  The  charter  party  provides: 
''It  Is  agreed  that  the  lay  days  for  loading 


shall  be  as  follows:  Six  (6)  days.  And  that 
for  each  and  every  day's  detention  by  default 
of  said  party  of  the  second  part,  or  agent,  $56 
per  day  shall  be  paid  by  said  party  of  the 
second  part,  or  agent,  to  said  party  of  the 
first  part,  or  agent"  The  telegraph  company, 
after  its  acceptance  of  the  message  for  trans- 
mission, became  the  agent  of  the  towboat 
company.  Its  n^ligent  failure  to  deliver  the 
telegram  was  the  negligent  act  of  its  prin- 
cipal, so  far  as  the  lighterage  company  was 
concerned.  See  Western  Union  Tel.  Co.  v. 
Lumber  Company,  114  Ga.  680,  40  S.  E.  815, 
88  Am.  St  Rep.  36;  Western  Union  Tel.  Co. 
V.  Shotter,  71  Ga.  760;  and  Brooke  v.  West- 
ern Union  Tel.  Co.,  119  Ga,  694,  46  S.  E.  826. 
Had  the  lighterage  company  sued  the  plain- 
tiff In  this  case  for  the  demurrage  justly  due 
it,  the  plaintiff  could  not  have  escaped  lia- 
bility under  cover  of  the  Western  Union  Tele- 
graph Company's  negligence. 

It  was  said  that  the  damages  were  too  re- 
mote. In  the  case  of  Western  Union  Tel. 
Co.  V.  Fatman,  73  Ga.  285,  54  Am.  Rep.  877, 
the  court  held  that  the  commissions  a  ship 
broker  would  have  made  by  securing  a  ves- 
sel were  proper  damages  for  the  nondelivery 
of  a  telegram.  Mr.  Chief  Justice  Jackson 
said:  **The  damages  are  said  to  be  too  re- 
mote. Not  so.  They  were  precisely  what 
the  plaintiff  would  have  made  by  his  contract 
with  Nisbet  if  the  cablegram  had  reached 
him  at  11:10  a.  m."  And  in  the  case  of 
Walden  v.  Western  Union  Tel.  Co.,  105  Ga. 
275,  31  S.  E.  172,  where  a  shipment  of  guano 
was  ordered  by  wire,  and  it  appeared  that 
the  intending  purchaser  had  contracted  with 
other  parties  for  the  sale  of  such  guano,  the 
nondelivery  of  his  telegram,  which  prevented 
the  shipment  to  him  of  the  guano,  gave  rise 
to  an  action  for  damages,  in  which  the  meas- 
ure was  the  amount  he  would  have  earned, 
had  he  been  able  to  carry  out  his  contract 
for  the  sale  of  the  guano.  Counsel  for  plain- 
tiff in  error  relies  upon  the  cases  of  Georgia 
Railroad  v.  Hayden,  71  Ga.  618,  51  Am.  Rep. 
274,  and  White  v.  Blitch,  112  Ga.  775,  38 
S.  E.  80,  as  authority  to  show  that  the  dam- 
ages claimed  In  the  present  case  were  too  re- 
mote and  speculative  to  be  the  basis  of  a 
recovery.  We  think,  however,  that  these 
cases  are  distinguishable  from  the  case  at 
bar.  In  the  case  first  referred  to,  stress 
was  laid  upon  the  fact  that  the  railway  com- 
pany was  ignorant  of  the  peculiar  character 
of  the  business  of  the  traveler,  as  there  was 
nothing  in  the  case  to  put  the  company  upon 
notice  that  a  delay  of  the  train  upon  which 
the  traveler  was  riding  would  occasion  a 
loss  to  him.  In  the  second  case  cited,  dam- 
ages were  claimed  for  a  failure  to  furnish 
machinery  for  ginning  cotton  in  thorough 
repair  and  machinery  suitable  for  ginning  a 
crop  of  a  given  year,  the  damages  claimed 
being  the  diminution  in  the  market  value  of 
cotton,  and  it  was  held  that  the  pleading 
which  set  up  this  damage  did  not  set  forth 
sufficient  facts  from  which  It  could  be  deter- 
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mined  whether  or  not  such  damages  had  been 
Bustalned  even  If  they  were  legally  recover- 
able. And  as  to  whether  the  damages  claim* 
ed  for  the  rotting  of  a  portion  of  the  cotton 
and  the  decrease  in  weight  were  recoverable, 
it  was  said  that  it  could  not  be  reasonably 
claimed  they  were  sustained  because  of  the 
plaintiff's  failure  to  comply  with  his  under- 
taking, and  it  was  further  said  that  there 
were  no  sufficient  facts  set  forth  in  the  plead- 
ing to  show  that  the  conclusion  stated  there- 
in was  correct.  It  is  to  be  noted  in  reference 
to  these  cases  that  neither  was  decided  by  a 
full' bench,  the  first  being  decided  by  two 
justices  and  the  last  by  five  justices. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


(124  Qa.  481) 

SMALL  V.  SMALL. 
(Supreme  Court  of  Georgia.  Dec.  21,  1905.) 
Appeal  —  Review  —  CoNrLicnwo  Bvidsnob. 
In  the  argument  before  this  court  only  the 
general  grounds  of  the  motion  for  a  new  trial, 
that  the  verdict  was  con^ry  to  law  and  the 
evidence,  were  insisted  upon.  The  evidence, 
while  conflicting,  warranted  the  verdict;  and 
the  judgment  overruling  the  motion  will  not  be 
disturbed. 

[Ed.  Note. — ^For  cases  in   point,  see  vol.  8, 
Oent.  Dig.  Appeal  and  Error,  §§  8860-387a] 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham 
County;  Geo.  T.  Cann,  Judge. 

Action  between  J.  O.  Small  and  J.  O. 
Small.  From  the  judgment,  J.  O.  Small 
brings  error.    Affirmed. 

Geo.  Gordon  and  B.  H.  Abrahams,  for 
plaintiff  in  error.  W.  B.  Stubbs,  for  defend- 
ant in  error. 

CANDLER,  J.  Judgment  aflfirmed.  All 
the  Justices  concurring. 


024  0*.  488) 

CENTRAL  OF  GEORGIA  RY.  (X).  v. 
DUGJGAN. 

(Supreme  Ck>urt  of  Georgia.    Dec  21,  1905.) 
Railroads— Kiixi NO  Stock—Evidence. 

The  facts  of  this  case  bring  it  within  the 
decision  announced  in  Central  Ry.  Co.  v.  Neid- 
linger,  35  S.  E.  3^4,  110  Ga.  329.  wherein  this 
court  ruled  that  where  stock  is  killed,  not  at  a 
public  road  crossing,  but  some  distance  be- 
yond, and  the  stock  suddenly  came  on  the  track 
at  a  point  so  nearly  in  front  of  the  locomotive 
that,  notwithstanding  all  possible  efforts,  the 
progress  of  the  train  could  not  be  arrested  be- 
fore the  stock  was  struck,  the  owner  could  not 
recover  of  the  railway  company  in  a  suit  for 
damages,  although  it  appeared  that  in  ap- 
proaching the  crossing  the  en^rineer  did  not  ob- 
serve the  requirement  of  the  law  as  to  checking 
the  speed  of  the  train ;  his  failure  so  to  do  not 
being  the  proximate  cause  of  the  injury. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Effingham 
County;  P.  E.  Seabrook,  Judge. 

Action  by  James  Duggan  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff  and  defendant  brings  er- 
ror.   Beversed. 


A.  C.  Wright  and  Lawton  &  Cunningham, 
for  plaintiff  in  error.  R.  F.  0.  Smith,  for 
defendant  in  error. 

EVANS,  J.  Judgment  reversed.  All  the 
Justices  concurring. 


(m  Oa.  494) 
AKIN  V.  JAUDON,  Sheriff,  et  aL 
(Supreme  Court  of  Georgia.    Dec.  21,  1905.) 

Injunction— Continuing  Xbespabs. 

The  petition,  which  was  duly  verified,  show- 
ing that  a  trespass  had  been  committed  by  tear- 
ing down  the  fence  and  exposing  tiie  growing 
crops  of  the  plaintiff  to  injury  from  cattle,  and 
threatening  a  repetition  thereof,  insolvency  of 
the  defendant  being  alleged,  and  the  allegations 
as  to  trespass  being  supported  by  evidence,  in  the 
absence  of  any  counter  showing,  it  was  error 
to  refuse  an  injunction. 

[Ed.  Note. — For  cases  in  point,  see  voL  27, 
Cent  Dig.  Injunction^  $  101.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Effingham 
County ;  P.  B.  Seabrook,  Judge. 

Action  by  Joseph  Akin  against  William 
Jaudon,  sheriff,  and  others.  Judgm^it  for 
defendants.    Plaintiff  brings  error.    Reversed. 

Simon  N.  Gazan,  for  plaintiff  in  error. 
Wm.  li.  Gignilleat,  for  defendants  in  error. 

LUMPKIN,  J.  Judgment  reversecL  All 
the  Justices  concurring. 


(IM  Oa.  417) 


JORDAN  V.  STATE. 


(Supreme  Court  of  Georgia.    Dec  21,  190S.) 

1.  Cbiminal  Law— New  Tbtai.  —  Admission 
ov  Pebjubt. 

This  case  is  controlled  by  the  decision  in 
Clark  V.  State,  43  S.  E.  853, 117  Ga.  254,  which 
follows  the  rule  laid  down  in  many  other  former 
adjudications,  and  has  also  been  followed  by 
others.  See  Felton  v.  Stete,  56  Ga.  S4 ;  Brown 
V.  State,  60  Ga.  210;  O'KeUy  v.  Felker,  71 
Ga.  775 ;  Lasseter  v.  Simpson,  8  S.  E.  243,  78 
Ga.  61 ;  Monro  v.  Moody,  2  S.  B.  688.  78  Ga. 
127 ;  Davis  v.  Bagley,  25  S.  B.  20,  99  Ga.  142 ; 
Hardy  v.  SUte,  4S  S.  E.  434,  117  Ga.  40.  Up- 
on review  of  the  eases  this  court  is  satisfied 
that  they  were  properly  decided,  and  are  all 
reaffirmed. 

2.  Same. 

These  decisions  hold,  in  effect,  that  evidence 
that  one  of  the  state's  witnesses  since  the  trial 
has  made  declarations,  even  though  under  oath, 
that  his  testimony  given  upon  the  trial  was 
false,  is  not  cause  for  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Marion  County; 
Wm.  A.  Little,  Judge. 

Crocket  Jordan  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

See  48  S.  E.  352. 

Jos.  J.  Dunham  and  Geo.  P.  Monro,  for 
plaintifT  in  error.  S.  P.  Gilbert,  Sol.  Gen., 
W.  B.  Short,  and  W.  D.  Crawford,  for  the 

State. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concurring. 


W.Va.) 
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(58  W.  Va.  60) 

JEFFREY  et  aL  ▼.  LEMON  et  aL 

(Supreme  Court  of  Appeals  of  West  VirginUu 
'  Jan.  80,  1906.) 

EjxcncKNT— Defenses— Hasmucss  Ebbob. 

Syllabua   iD    Davis   ▼.    Liying,    40    S.    B. 
366,   50   W.   Va.  431,   approved  and   applied. 
(Syllabus  bj  the  Court) 

Error  to  Circuit  Court,   Ritchie  County. 

Action  by  T.  P.  Jeffrey  and  others  against 
Frederick  Lemon  and  others.  Judgment  for 
defendants,  and  plaintiffs '  bring  error.  Af- 
firmed. 

Davis  &  Son,  for  plaintiffs  in  error.  F.  H. 
McGregor  and  Van  Winkle  &  Ambler,  for 
defendants  in  error. 

McWHORTER.  P.  This  is  an  action  of 
ejectment  brought  by  T.  P.  Jeffrey,  Thomas  E 
Davis,  and  others  against  Frederick  Lemon 
and  others  in  the  circuit  court  of  Ritchie 
county  f6r  two  tracts  of  land,  000  acres  and 
489  acres,  respectively.  The  immediate  title 
claimed  by  plaintiffs  to  the  000  acres  is  a 
tax  deed  dated  May  26,  1870,  executed  by  Q. 
W.  Amos,  clerk  of  the  county  court  of  Ritchie 
county,  to  W.  L.  Hitchcox,  B.  J.  Knight,  and 
J.  P.  Strlckler,  the  said  000  acres  being  a 
part  of  a  tract  of  1,430  acres  sold  by  the 
sheriff  of  Ritchie  county  on  the  8tb  day  of 
June,  1874,  for  the  taxes  of  1871,  charged  to 
and  returned  delinquent  for  said  taxes  in 
the  name  of  David  Kerr  and  others;  and  to 
the  4S9  acres  is  a  tax  deed  dated  the  6th  day 
of  May,  1879,  executed  by  the  same  clerk  to 
the  same  parties,  purchased  by  the  vendees 
at  a  tax  sale  thereof  on  the  9th  day  of  June, 
1874,  the  said  439  acres  being  a  part  of  a 
tract  of  500  acres  charged  to  and  returned 
delinquent  in  the  name  of  David  Kerr  and 
others,  and  was  sold  for  such  delinquent 
taxes  for  the  years  1871  and  1872. 

On  the  80th  day  of  December,  1786,  there 
was  granted  by  the  commonwealth  of  Virginia 
a  tract  of  2,000  acres  of  land  to  James  Henry, 
assignee,  etc.,  said  tract  being  known  as 
••Robert  Lilbum  No.  15."  The  same  became 
delinquent  and  forfeited  to  the  common- 
wealth. In  1845  Peter  G.  Van  Winkle,  com- 
missioner of  delinquent  and  forfeited  lands 
of  Ritchie  county,  reported  the  same  as  de- 
linquent and  forfeited,  and  caused  the  same 
to  be  surveyed,  and  under  decree  of  the  cir- 
cuit court  of  law  and  chancery  of  said  coun- 
ty sold  1,430  acres,  so  much  of  said  tract  of 
2,000  acres  as  he  found  not  covered  by  other 
titles  on  which  the  taxes  had  been  paid,  at 
which  sale  William  Campbell  became  the  pur- 
chaser and  received  a  deed  from  the  said 
Van  Winkle,  commissioner,  therefor,  dated 
the  9th  of  September,  1846.  Campbell  con- 
veyed the  same  afterwards  to  David  Kerr  and 
others  on  the  10th  day  of  October,  1864.  The 
same  commissioner,  Van  Winkle,  in  another 
proceeding  against  2,000  acres  granted  by  the 
commonwealth  of  Virginia,  by  patent  18th  of 
April,  1786,  to  James  Newport  and  others, 
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attorneys  in  fact  and  trustees  of  Isaac  Sld- 
man,  under  like  decrees  of  said  court  sold 
and  conveyed  500  acres  of  said  2,000  acres  to 
William  Campbell,  who  also  afterwards,  on 
the  10th  day  of  October,  1864,  conveyed  the 
same  to  David  Kerr  and  others.  On  the  2d 
day  of  December,  1871,  the  said  1,430  acres 
were  sold  in  the  name  of  David  Kerr  and 
others  for  the  nonpayment  of  the  taxes  of 
1870;  A.  I.  Rogers  being  the  purchaser.  On 
the  20th  day  of  November,  1873,  G.  W.  Amos, 
clerk  of  the  county  court  of  said  county,  con- 
veyed the  1,430  acres  to  said  A.  I.  Rogers 
under  the  said  purchase.  The  defendants 
claim  under  a  grant  from  the  commonwealth 
of  Virginia  dated  the  2d  day  of  April,  1860, 
for  970  acres,  based  upon  a  survey  made  on 
the  29th  day  of  June,  1858,  made  by  virtue  of 
land  office  treasury  warrant  No.  24,983.  A 
verdict  was  rendered  for  the  defendants. 
The  plaintiffs  moved  to  set  aside  the  verdict 
and  grant  them  a  new  trial  on  various 
grounds  mentioned,  which  motion,  being  con- 
sidered, was  overruled,  and  judgment  entered 
thereon  for  defendants,  to  which  Judgment 
plaintiffs  obtained  a  writ  of  error  and  super- 
sedeas. 

Some  20  assignments  of  error  are  set  out 
in  the  petition,  but  it  seems  unnecessary  to 
discuss  them  in  this  case.  Plaintiffs  rely 
upon  their  tax  deed  of  May  26,  1879,  ftom 
Amos,  clerk  of  county  court  of  Ritchie  coun- 
ty, for  Qieir  title  to  the  970  acres,  and  on  the 
deed  of  May  6, 1879,  ftom  the  same  clerk,  for 
the  439  acres ;  the  former  a  part  of  the  1,430 
acres  sold  for  the  taxes  delinquent  for  the 
year  1871,  sold  June  8,  1874.  The  evidence 
shows  that  the  tract  of  1,480  Acres  was  not 
on  the  assessor's  books  for  any  of  the  years 
1873  to  1880,  both  Inclusive,  in  the  name  of 
David  Kerr  and  his  co-owners,  or  of  any  one 
or  more  of  them,  so  that  the  same  was  for- 
feited to  the  state  for  nonentry  on  the  land 
books,  being  omitted  therefrom  more  than 
5  yeara  Besides  this,  the  said  1,430  acres 
was  sold  by  the  sheriff  of  Ritchie  county  on 
the  2d  day  of  December,  1871,  to  A.  I.  Rogers 
for  the  delinquent  taxes  in  the  name  of  David 
Kerr  and  others  for  the  year  1870,  and  con- 
veyed to  the  purchaser  by  said  clerk,  Amos, 
by  deed  dated  November  20,  1878.  So  we 
have  as  to  the  1,430  acres  two  outstanding 
titles:  First,  the  title  of  Rogers;  and,  sec- 
ond, the  forfeiture  to  the  state.  As  to  the 
500-acre  tract,  out  of  which  the  plaintiffs 
claim  the  439  acres  under  said  tax  deed  of 
May  6,  1879,  the  record  shows  that  the  same 
was  omitted  from  the  assessor's  books  for 
the  years  1875  to  1880,  both  inclusive.  Plain- 
tiffs' deeds  for  the  900  acres  and  the  500 
acres,  dating  in  May,  1879,  were  after  the 
forfeiture  of  both  of  said  tracts.  Davis  v. 
Living,  50  W.  Va.  431,  40  S.  E.  365,  seems  to 
be  conclusive  of  this  case.  Syllabus  point  1 
In  said  case  holds  that:  "If  the  defendant 
in  an  ejectment  suit  shows  that  the  laud  in 
cotatroversy  has  been  omitted  flrom  the  land 
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books  of  the  proper  county  for  five  succes- 
Ive  years  before  the  trial,  he  makes  a  prima 
facie  case  of  forfeiture  and  defeats  the 
plaintiff's  right  to  recover,  unless  plaintiff 
can  show  that  the  land  was  assessed  improp- 
erly in  another  county  and  the  illegal  taxes 
thereon  paid,  or  that  the  land  has  been  re- 
^leemed,  regranted,  or  resold,  so  as  to  re- 
Invest  the  title  in  him."  It  Is  further  held 
in  said  case  (Syl.,  point  2):  "If,  on  the  un- 
disputed facts,  the  case  is  plainly  for  the 
defendants,  all  errors  committed  by  the 
court  on  the  trial  are  harmless  errors  so 
far  as  the  plaintiff  is  concerned."  The 
forfeiture  to  the  state  of  the  title  of  the 
1,430  acres  and  the  500  acres  being  complete 
before  the  plaintiffs  took  the  deeds  for  the 
900  acres  and  the  439  acres,  they  took  no 
title. 

There  is  no  error  in  the  Judgment  of  the 
circuit  court,  and  it  must  be  affirmed; 


(68  w.  va.  es?) 

CLARK  y.  EMERT  et  aL 

(Supreme  Ck>art  of  Appeals  of  West  Virginia. 
Jan.  80,  1906.) 

1.  Pabtnership— Existence  of  Relation. 

Where  "one  who  has  acquired  options  upon 
certain  lands  enters  into  a  written  contract 
with  another,  empowering  him,  in  the  ab- 
sence of  the  optionee,  to  accept  the  options 
and  make  sale  Of  the  lands,  and  providing 
that  all  profits  shall  be  distributed  equally  be- 
tween them,  this  is  not  a  contract  qreatmg  a 
partnership  for  the  purchase  and  sale  of  lands, 
and  does  not  entitle  the  person  so  empowered 
to  make  such  sale  to  share  in  the  profits  aris- 
\ng  therefrom,  unless  such  sale  be  made  by 
him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent  Dig.  Partnership,  §§  13-16,  20.] 

2.  Same— Test— INTEBEST  in  Pbofits. 

As  to  whether  or  not  a  partnership  exists 
depends  upon  the  true  contract  and  intention  of 
the  parties,  as  ascertained  from  all  the  facts 
of  the  case:  and  the  true  test  as  to  whether 
the  partnership  does  exist  is,  did  the  supposed 

{mrtner  acquire  by  his  bargain  any  property 
n,  or  control  over,  or  specific  lien  to,  the  profits 
while  they  remained  undivided,  in  preference 
to  other  creditors?  If  he  did,  he  is  a  partner; 
and  if  otherwise,  not 
8.  Same. 

A  case  where  the  evidence  Is  Insufficient 
to  constitute  a  partnership. 
(Syllabus  by  the  Court) 

Appeal  firom  Circuit  Court,  Monongalia 
County. 

Action  by  Joseph  B.  Clark  against  Jonas 
W.  Emery  and  others.  From  a  decree  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Frank  P.  Corbin  and  H.  L.  Robinson,  for 
appellant  John  C.  Bane,  R.  W.  Irwin,  and 
Frazer  &  Frazer,  for  appellees. 

SANDERS,  J.  The  plaintiff  filed  his  bill 
In  the  circuit  court  of  Monongalia  county, 
claiming  to  be  an  equal  partner  with  the  de- 
fendant Emery  in  the  profits  arising  from  the 
sale  of  certain  coal  properties  made  by  the 
defendant   Emery   to   defendants   Cochrans. 


Emery  answered,  denying  that  Clark  Is  inter- 
ested as  a  partner,  or  otherwise,  in  said 
lands,  or  the  profits  arising  therefrom.  Up- 
on the  hearing  the  circuit  court  entered  a 
decree  dismissing  the  plaintiff's  bill,  and  it  la 
from  this  decree  that  he  has  appealed. 

The  plaintiff  predicates  his  suit  upon  a  ver- 
bal contract  which  he  claims  was  made  be- 
tween him  and  Emery,  and  says  that  after- 
wards, on  the  8th  day  of  May,  1901,  for  the 
purpose  of  more  perfectly  defining  their  re- 
spective interests  In  whatever  profits  might 
arise  from  a  sale  of  the  properties,  and  in  or- 
der to  confer  full  power  on  the  plaintiff  to 
sell  and  dispose  of  the  same  in  the  absence 
of  Emery,  they  entered  into  the  following 
written  agreement: 

"This  agreement  entered  into  this  8th  day 
of  May,  1901,  by  and  between  J.  W.  Emery 
and  J.  E.  Clark,  both  of  Washington  Co.,  Pa«, 
witnesseth:  That  both  the  parties  hereto  be- 
ing equally  interested  In  a  certain  option  or 
contract  made  between  said  J.  W.  Emery 
and  W.  B.  Hess  and  P.  S.  Johnson  of  Monon- 
galia Co.,  W.  Va.,  said  contract  covering  the 
right  of  sale  of  from  2,300  to  2,500  acres  of 
coal  lands  in  said  Co.,  W.  Va.,  and  dated  May 
6th,  1901.  Now  it  is  understood  and  agreed 
that  in  case  of  the  absence  of  J.  W.  Emery 
from  any  cause  that  the  said  J.  B.  Clark  is 
hereby  fully  empowered  to  accept  said  coal 
under  the  terms  of  contract  with  Hess  and 
Johnson  and  conduct  the  sale  of  the  property 
with  full  and  absolute  rights  in  the  premises 
as  though  the  contract  were  made  in  said 
Clark's  name.  All  profits  to  be  distributed 
equally  between  said  Clark  and  Emery. 

"Witnesseth  our  hands  and  seals  the  day 
and  year  above  written. 

•*J.  B.  Clark.     [Seal.] 
••J.  W.  Emery.    [SealJ 

-Attest:    Geo.  L.  West" 

The  defendant  Emery  claims  that  no  sach 
verbal  contract  was  made,  but  that,  if  found 
to  have  been  made.  It  was  a  contract  for  the 
sale  of  real  estate,  and,  to  be  binding,  must 
be  in  writing  Imd  signed  by  the  party  to  be 
charged  thereby,  and  that  the  contract  dat- 
ed the  8th  day  of  May,  1901,  is  not  such  a 
contract  or  memorandum  as  can  be  enforced, 
and  does  not  operate  to  take  the  verbal  con- 
tract without  the  statute  of  frauds.  And, 
also,  Emery  claims  that  said  writing  of  May 
8th  is  not  a  contract  creating  a  partnership 
between  him  and  Clark,  but  that  it  was  only 
executed  for  the  purpose  of  giving  Clark,  In 
his  absence,  the  power  to  accept  certain  op- 
tions, and  to  sell  and  dispose  of  the  property 
acquired  thereunder,  and  that,  if  he  should 
make  sale  thereof,  he  was  to  have  one-half 
of  the  profits  realized  therefrom.  We  do  not 
feel  called  upon  to  determine  whether  or  not 
the  written  contract  of  May  8th  is  a  contract 
for  the  sale  of  real  estate,  and  whether  or 
not  it  violates  the  statute  of  frauds,  because 
the  plaintiff,  in  our  opinion,  upon  a  proper 
construction  of  the  very  terms  of  the  contract. 
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is  not  sbown  to  be  a  partner  wltb  Emery,  nor 
entitled  to  any  part  of  the  profits  arising 
from  a  sale  of  said  property,  unless  the  sale 
was  made  by  blm. 

It  would  seem,  from  the  construction  of  the 
contract  alone,  that  it  was  only  intended  to 
give  to  Clark  the  power  to  accept  the  options 
in  the  absence  of  Emery,  and  make  sale  of 
the  lands.  The  fact  that  it  is  recited  that 
they  are  equally  interested  in  the  property 
does  not  make  this  true,  unless,  as  a  matter 
of  fact,  they  are  so  Interested,  and,  if  so,  un- 
der the  claim  of  Clark  himself.  It  must  be 
upon  the  verbal  contract  which  he  claims  he 
had  with  Emery.  The  concluding  part  of  the 
contract,  wherein  it  says  "all  profits  to  be  dis- 
tributed equally  between  said  Clark  and  Em- 
ery," is  not  inconsistent  with  the  claim  of 
Ehnery  that,  in  case  Clark  should  make  the 
sale,  he  was  to  have  one-half  of  the  profits 
realized  therefrom,  but  It  is  entirely  in  accord 
with  Emery's  contention  that  this  writing  was 
only  given  to  empower  Clark,  in  the  absence 
of  Emery,  to  accept  the  options  and  make 
sale.  It  cannot  be  correctly  said  that  it 
created  a  contract  of  partnership  between  the 
parties,  to  continue  an  indefinite  period,  and 
to  entitle  Clark  to  share  In  the  profits,  with- 
out consideration  or  responsibility.  There  la 
nothing  agreed  upon  and  fixed  by  its  terms, 
except  that  Clark,  in  the  absence  of  Emery, 
Is  given  power  to  accept  the  options  and  make 
sale  of  the  property,  and,  upon  his  doing  so, 
the  profits  were  to  be  divided  equally  between 
them.  This  does  not  fix  and  define  a  partner- 
ship relation  between  the  parties,  but  only  pro- 
vides for  the  doing  of  certain  things  by  Clark 
in  the  absence  of  Emery,  and  in  the  event  of 
the  accomplishment  of  these  things  he  to 
have  one-half  of  the  profits.  That  part  of 
the  contract  which  says  they  are  "equally  in- 
terested in  a  certain  option  or  contract"  is 
mere  recital,  and  forms  no  part  of  the  agree- 
ment The  only  agreement  expressed  is  that, 
In  the  absence  of  Emery  from  any  cause, 
Clark  shall  have  full  power  to  accept  the  coal 
under  the  terms  of  the  contract  with  Hess 
and  Johnson,  and  conduct  the  sale  of  the  prop- 
erty with  full  and  absolute  rights  in  the 
premises  as  though  the  contract  were  made 
In  Clark's  name,  and  all  profits  to  be  divided 
equally  between  Clark  and  Emery.  It  seems 
that  this  contract  is  complete  within  itself,  and 
that  it  Is  not  necessary  or  proper  to  admit 
evidence  to  vary,  add  to,  or  explain  Its  terms. 
It  Is  perfectly  well  settled  that,  when  there 
is  no  ambiguity  In  a  written  contract,  parol 
evidence  will  not  be  received  to  vary,  con- 
tradict, add  to  or  explain  Its  terms,  by 
proving  that  the  agreement  of  the  parties 
was  different  from  what  it  appears  by  the 
writing  to  have  been.  Campbell  v.  Fetter- 
man's  Heirs,  20  W.  Va.  398;  Long  v.  Ferine, 
41  W.  Va.  314,  23  S.  B.  611 ;  Howell  v.  Beh- 
ler,  41  W.  Va.  610,  24  S.  B.  646.  "A  writing 
is  presumed  to  contain  the  whole  of  the  con- 
tract, and  will  be  protected  from  any  inva- 
sion of  extrinsic  stipulations,  If,  upon  inspec- 


tion and  study  of  the  writing  Itself,  read,  it 
may  be,  in  the  light  of  surrounding  circum- 
stances, in  order  to  its  proper  understanding 
and  interpretation,  it  appears  to  contain  the 
engagement  of  the  parties,  and  to  define  the 
object  and  measure  the  extent  of  such  engage- 
ments, and  to  have  been  designed  by  the  par- 
ties to  be  the  repository  and  evidence  of  their 
final  intentions."  21  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  1090. 

But,  if  the  written  contract  does  not  pur- 
port to  disclose  a  complete  contract,  or,  if  In 
reading  it  in  the  light  of  the  situation  of  the 
parties  and  the  facts  and  circumstances,  it  ap- 
pears not  to  contain  all  the  stipulations  of  the 
parties  on  the  subject,  then  the  above  rule  does 
not  apply,  but,  under  these  circumstances,  pa- 
rol evidence  is  admissible  to  show  what  the  rest 
of  the  agreement  was.  But  that  part  of  the 
contract  which  is  sought  to  t^e  proven  must 
not  be  repugnant  to  or  inconsistent  with  the 
written  contract ;  for,  where  a  contract  rests 
partly  in  writing  and  partly  In  parol,  the 
written  part  must  not  be  contradicted.  21 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  1091-1093; 
Heatherly  v.  Bank,  31  W.  Va.  70,  5  S.  E.  754 ; 
Mathews  v.  Jarrett,  20  W.  Va.  415;  Caper- 
ton's  Adm'rs  v.  Caperton's  Heirs,  86  W.  Va, 
479,  15  S.  B.  257;  Scraggs  v.  Hill,  37  W.  Va. 
706,  17  S.  B.  185. 

The  plaintili  claims  that  the  contract  of 
May  8th  is  not  a  complete  contract  between 
the  parties,  but  that  it  contained  a  part  of 
their  agreement,  and  that  the  defendant's 
explanation  of  it  is  clearly  inconsistent  there- 
with and  repugnant  thereto.  Admit  that 
this  contract  only  partially  contains  the 
stipulations  and  agreements  of  the  parties, 
and  that  It  may  be  added  to  or  explained  by 
parol,  still  we  fall  to  see  from  the  facts  ad- 
duced anything  Inconsistent  with  the  claim, 
of  the  defendant  Emery.  And,  as  we  have 
observed,  the  written  contract  does  not 
create  a  partnership  between  Emery  and 
Clark,  and  from  a  careful  scrutiny  of  the 
other  evidence  we  fail  to  find  anything 
which  would  Justify  us  in  finding  that  there 
existed  a  partnership  between  the  parties, 
but  It  was  only  Intended  that  Clark  should 
share  in  the  profits  in  case  he  should  sell 
the  property.  In  1900  the  defendant  Emery 
learned  of  this  field  of  coal,  and  that  Parker 
S.  Johnson  and  W.  B.  Hess  had  options  on 
it,  and  thereupon  he  went  to  Morgantown  to 
see  Johnson  in  reference  to  it,  and  then  learn- 
ed, through  Johnson,  that  Johnson  and  Hess 
had  transferred  their  options  to  John  O. 
Neff.  Later,  and  in  the  month  of  December 
following,  he  saw  the  plaintiff,  Clark,  and 
had  a  talk*  with  him  about  these  lands.  Ir 
this  conversation  Clark  spoke  of  his  con^ 
nection  with  the  Wayne  Iron  &  Steel  Com- 
pany and  the  Clyde  Coal  Company,  and  said 
that,  if  he  had  an  option  on  this  coal,  he 
thought  he.  could  sell  it  to  these  companies 
The  matter  then  rested  In  abeyance  until  In 
April,  1901,  except  that  Clark  in  the  mean- 
time made  an  effort  to  secure  an  option  from 
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Neff,  but  failed  to  do  so.  On  the  26tli  of 
April,  1901,  Emery  secured  an  option  from 
Neff,  and  on  the  following  day  procured  one 
from  Johnson,  beginning  at  the  expiration  of 
Neff's  option,  which  was  on  the  2d  day  of 
May.  After  Emery  had  secured  these 
options  he  immediately  informed  Clark  of 
the  fact,  and  called  his  attention  to  the  con- 
yersatlon  which  he  had  had  with  him  in 
relation  to  a  sale  of  the  property  to  the 
Wayne  Iron  &  Steel  Ck>mpaiiy  and  the  Clyde 
Coal  Company,  and  then  agreed  with  Clark 
that,  hi  the  event  he  made  the  sale  of  the 
property,  he  would  divide  the  profits  arising 
therefrom.  Clark  proceeded  to  try  to  in- 
terest these  companies  in  the  sale4>f  these 
lands,  taking  the  matter  up  with  Sanford, 
the  superintendent  of  the  coal  company. 
The  property  was  examined  by  the  superin- 
tendent, and  on  the  8th  day  of  May,  1901,  the 
date  of  the  written  contract,  Clark,  Emery, 
and  Sanford  met  at  Brownsyille,  at  which 
time  the  sum  which  Sanford  should  receive 
and  the  price  at  which  the  property  was  to 
be  offered  to  the  companies  were  agreed 
upon,  and  it  was  at  this  meeting  that  the 
contract  between  Clark  and  Emery  was 
prepared  and  signed.  Up  to  this  time  there 
had  been  no  definite  contract  between  them. 
A  sale  to  the  companies  was  not  consum- 
mated, but  Clark,  still  interesting  himself  in 
making  a  sale,  proposed  to  Emery  that 
probably  a  sale  could  be  negotiated  through 
Liggett,  of  Pittsburg,  and  Emery  agreed 
that,  in  the  event  he  made  a  sale  of  the 
property  through  Liggett,  he  could  share 
equally  in  the  profits;  and  shortly  after- 
wards a  writing  was  entered  into  between 
Clark  and  Emery  and  Liggett,  by  which  Lig- 
gett was  empowered  to  sell  for  a  certain 
price,  and  provldlhg  that  all  over  and  above 
that  price  he  could  have  as  his  compensation 
for  making  the  sale.  This  effort  was  also 
fruitless,  and  nothing  further  was  done  in 
the  matter  for  nearly  a  year,  when  Emery 
made  a  sale  of  the  property  to  the  defend- 
ants Cochrans,  and  since  this  sale  the  plain- 
tiff asserts  that  he  is  entitled  to  one-half  of 
the  profits.  He  was  not  interested  in  mak- 
ing this  sale  to  Cochrans,  took  no  part  in  it» 
and  did  nothing  in  regard  to  it  And  not 
only  is  this  so,  but,  the  time  limit  for  the 
Joimson  and  Hess  options  being  about  to  ex- 
pire, it  became  necessary  that  they  should  be 
accepted.  They  were  accepted  by  Emery, 
and  all  contracts  takep  in  his  name  individu- 
ally; he  thereby  becoming  responsible  for 
the  entire  purchase  money.  No  liability 
attached  to  Clark.  No  sum  was  paid  by  him, 
and  in  no  way  did  he  become  responsible  for 
fr  dollar  in  the  negotiation  of  these  options. 
And,  not  being  liable,  not  taking  any  part  in 
making  this  sale,  it  resting  In  abeyance  for 
nearly  a  year  after  the  effort  to  sell  through 
Liggett  was  made,  it  does  not  seem  reason- 
able that  a  contract  such  as  is  contended  for 
ii|r  him  existed.    Considerable  stress  Is  laid 


upon  the  fact  that  in  the  contract  betweeik 
Clark  and  Emery  and  Liggett  it  is  recited 
that  Clark  and  Emery  are  parties  of  the 
first  part,  and  that  they  own  or  control  cer- 
tain coal  lands.  It  is  undertaken  to  con- 
elude  from  this  that  there  is  an  admission  of 
partnership  upon  the  part  of  Emery;  but» 
in  view  of  all  the  circumstances  connectecT 
with  and  surrounding  this  transaction,  this 
recital  is  not  inconsistent  with  the  theory  of 
Emeryj  because,  as  claimed  by  him,  if  Clark 
had  made  the  sale  to  the  companies  referred 
to,  or  through  Liggett,  he  would  have  been 
equally  interested  in  the  profits  arisin^r  from 
the  sale;  and,  this  being  the  fact,  it  cannot 
be  held  that  there  Is  any  inconsistency  In  the 
contract  as  claimed  by  Emery  and  the  written 
contract  with  Liggett 

The  testimony  of  John  C  NefF,  to  the  effect 
that  Emery  came  to  him  and  asked  for  an  op- 
tion on  the  lands  in  question,  and  that  he 
refused  to  give  It  to  him,  informing  him 
that  he  had  told  Clark  that  he  would  wait 
until  the  latter  found  out  whether  or  not  he 
had  a  buyer,  whereupon  Emery  told  him  that 
he  and  Clark  were  partners,  and  that  what- 
ever he  did  would  be  satisfactory  with  Glartc» 
is  relied  upon  to  establish  the  fact  of  the 
partnership  between  Clark  and  Emery.  But 
It  will  be  observed  that  the  witness  sayis 
Clark  thought  he  had  a  buyer  for  the  eoal* 
and  that  buyer  was  either  the  company  or 
the  manager  of  the  company  for  which  Clark 
was  working.  Admitting  that  Emery  told 
Neff  that  he  and  Clark  were  partners,  which 
Emery  denies,  still  Emery  does  not  deny  that 
as  to  the  sale  to  the  company,  which  dark 
claimed  he  could  make,  they  were  to  share 
equally  in  the  profits.  And  at  the  time  he 
had  this  conversation  with  Clark  he  fully 
believed  that  Clark  would  share  in  the  prof- 
its, because  Clark  had  led  him  to  strongly 
believe  that  he  could  make  sale  to  one  of 
the  companies.  If  Clark  was  a  partner  with 
Emery,  why  were  the  contracts  and  options 
all  taken  In  Emery's  name?  Why  did  Emery 
advance  all  the  money,  and  become  Individ- 
ually liable  to  the  landowners?  These  facts 
are  certainly  not  consistent  with  the  plain- 
tiff's claim*  but  speak  most  strongly  against 
him. 

The  only  proper  deduction  from  the  facts 
Is  tliat  Clark  was  empowered  to  make  sale, 
and,  if  he  did  so,  he  was  to  receive  fbr  his 
services  one-half  of  the  profits.  "To  con- 
stitute a  partnership  between  parties  who 
.  share  in  the  profits,  the  interest  in  the  prof- 
its must  be  mutual—- each  person  must  have 
a  specific  interest  in  them  as  a  principal 
trader.  He  Is  not  a  partner  merely  because 
he  receives  a  part  of  the  profits  as  compensa- 
tion for  his  services."  Sodlker  v.  Applegate^ 
24  W.  Va.  411,  49  Am.  Rep.  252.  And  in 
this  case,  delivering  the  opinion  of  the  court. 
Judge  Snyder  sayB:  •*If  persons  merely 
1  occupy  the  relation  of  principal  and  agent 
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employer  or  employd,  or  factor,  no  partner- 
ship can  be  predicated  qpon  the  fact  that 
snch  agent,  employ^  or  factor  recelveB  a  part 
or  share  of  the  profits  for  his  serylces  or 
other  benefits  conferred.  *  *  *  In  every 
partnership  there  Is  a  community  of  Interest, 
but  every  community  of  Intei^eet  does  not 
create  a  partnership.  There  must  be  a  Joint 
ownership  of  the  partnership  funds,  or  a 
Joint  right  of  control  Qver  them,  and  also  an 
agreement  to  share  the  profits  or  losses  aris- 
ing therefrom."  Ohapllne  v.  Conant,  8  W. 
Va.  507,  100  Am.  Dea  760.  There  is  nothing 
to  show  any  liability  upon  Clark  for  losses 
and  expenses,  which  is  deemed  an  impor- 
tant fact  tending  to  show  that  the  contract  is 
not  one  of  partnership. 

It  is  claimed  that  such  transactions  as  we 
have  here  under  consideration  have  been 
passed  upon  at  different  times  by  the  Su- 
preme Ck>urt  of  Pennsylvania,  and  uniformly 
held  to  be  the  operations  of  a  partnership, 
and  the  cases  of  Howell  v.  Kelly,  149  Pa.  473, 
24  Atl.  224,  and  Frazer  et  al.  v.  Linton,  183 
Pa.  186,  88  Atl.  689,  are  cited.  In  the  first 
of  these  cases  the  court  decided  that  profits 
realised  in  a  single  transaction,  procuring  op- 
tions on  coal  lands,  and  reselling  them  at 
a  profit  under  a  parol  agreement,  can  be  re- 
covered in  an  action  by  one  partner  against 
the  other,  and  that  the  statute  of  frauds  has 
no  application,  and  in  the  other  case  it  was 
held  that  when  a  bill  in  equity  Is  filed  by  one 
partner  against  the  other  for  an  account, 
where  the  evidence  establishes  the  existence 
of  the  partnership,  but  no  definite  arrange- 
ment as  to  the  division  of  the  profits,  the  pre- 
smnptlon  of  law  Is  that  the  profits  were  to  be 
equally  divided.  While  it  is  unnecessary  for 
us  to  either  affirm  or  repudiate  the  doctrine 
enunciated  In  these  decisions,  yet  the  doctrine 
therein  pronounced  seems  to  be  sound.  But, 
whether  so  or  not,  it  has  no  application  here, 
because  there  it  was  found  from  the  evidence 
that  a  partnership  existed,  and  here  the  re- 
verse is  found.  Of  course,  if  we  should  find 
the  existence  of  a  partnership,  then  the  doc- 
trine of  these  cases  might  be  applied. 

We  see  no  error  In  the  decree  of  the  dr- 
cnit  court,  and  it  is  affirmed. 


(58  W.  Va.  M6) 

ADKINS  V.  HUFF  et  al. 

OSnpreme  Court  of  Appeals  of  West  Virginia. 
Jan.  30,  1906.) 

Deeds— CowsTBUCTioN— Reservation. 

Under  a  clause  in  a  deed,  reserrins  to  the 
grantor  therein  standing  timber  on  the  land 
thereby  conveyed,  using  the  following  terms: 
"Said  first  party,  J.  M.  A.,  reserves  and  still 
owns  all  timber,''  etc.,  and  requiring  the  same 
to  be  removed  from  the  land  within  a  specified 
time,  the  grantor  does  not  hold  absolate  and 
unconditional  title  to  the  timber  so  reserved, 
and  snch  of  it  as  remains  unsevered  at  the 
expiration  of  the  time  limited  is  the  property 
of  the  owner  of  the  land. 

[Ed.  Note. — For  cases  in  point,  see  voL  16^ 
Gent.  Dig.  Deeds,  SS  462-465.J 

(Syllabus  by  the  Court) 


Appeal  from  Circuit  Court,  Wayne  County* 
BUI  by  Milton  J.  Adlsins  against  David  W. 
Huff  and  others.    Decree  for  complainant,  and 
defendant  Huff  appeals.    Reversed. 

Taylor  &  Welch,  for  appellant 

POFFBNBABGEB^  J.  David  W.  Huff 
complains  of  a  decree  of  the  circuit  court 
of  Wayne  county  overruling  in  part  his  mo- 
tion to  dissolve  an  injunction  awarded 
against  him  on  the  bill  of  Milton  J.  Adkln% 
and  perpetuating  the  same  in  so  far  as  it 
was  not  dissolved.  The  injunction,  as  per- 
petuated. Inhibits  the  said  David  W.  Huff 
and  his  codefendant,  David  B.  Huff,  from 
preventing,  obstructing,  or  hindering  said 
Adldns  and  his  employes  from  cutting  and 
removing  certain  timber  on  a  tract  of  land, 
containing  43  acres,  owned  by  the  said  David 
W.  Huff.  The  claim  of  Adldns  to  the  timber 
is  based  upon  a  reservation  in  a  deed  by 
which  he  conveyed  the  land  to  said  Huff. 
The  language  of  the  clause  reserving  the  tim- 
ber is  as  follows:  ''Said  first  party,  M.  J. 
Adklns,  reserves  and  stll]  owns  all  timber 
down  to  a  railroad  tie  size  excepting  poplar 
42  inches  and  less  in  circumference  2  feet 
above  the  ground  which  the  said  David  W. 
Huff  is  to  have  for  building  timber.  *  •  • 
And  the  said  M.  1.  Adklns  is  to  have  34 
months  from  this  date  to  remove  said  reserve 
timber  off  of  said  land  and  to  have  all  rights 
to  cut,  haul,  and  saw  and  remove  said  timber 
and  tan  bark,  and  to  set  sawmill  in  the  calf 
pasture  field,  and  to  remove  same  as  if  it 
was  his  own  land.'' 

The  circumstances  and  transactions  which 
led  up  to  this  litigation  were  as  follows: 
The  deed  was  executed  by  Adklns  November 
16,  1900.  The  consideration  was  $400,  of 
which  $100  was  paid  at  the  date  of  the  deed, 
and  for  the  residue  three  $100  notes  were  ex- 
ecuted by  the  grantee,  payable,  respectively, 
in  10,  22,  and  34  months  after  the  date  there- 
of, and  payment  thereof  was  secured  by  a 
vendor's  lien.  The  first  and  second  of  these 
notes  were  paid  as  they  became  due.  About 
three  months  before  the  last  one  became  due 
David  E.  Huff,  father  of  the  grantee,  who 
had  aided  his  son  in  negotiating  for  the  land, 
proposed  to  Adklns  that,  with  the  consent  \ 
of  said  David  W.  Huff,  he  execute  a  new 
deed  to  him,  David  B.  Huff.  Very  soon  af- 
terwards this  was  done,  and  the  old  deed 
delivered  back  to  Adklns.  As  to  the  purpose 
of  this  transaction,  the  parties  differ  In  their 
pleadings  and  evidence.  Adklns  contends 
that  the  purpose  was  to  vest  the  title  ab- 
solutely in  David  E.  Huff;  be  having  repre- 
■sented  himself  as  having  paid  all  the  pur- 
chase money  that  had  been  paid,  and  his  son 
as  desiring  to  abandon  the  purchase.  The 
two  Huffs  say  the  intention  was  merely  to 
give  the  father  security  upon  the  land  for 
$230  which  he  had  loaned  his  son  to  aid  in 
paying  for  it  David  W.  Huff  admits  that  he 
consented  to  the  execution  of  the  deed  for 
that  purpose,  and  both  he  and  his  father  say 
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the  understanding  was  tbat  It  should  be  an 
exact  copy  of  the  first  deed,  except  that  the 
name  of  the  grantee  should  be  changed  and 
the  reservation  of  the  vendor's  lien  omitted. 
The  new  deed  departed,  however,  from  these 
specifications  by  altering  the  date  at  which 
the  right  of  Adkins  to  cut  and  remove  timber 
should  expire.  By  the  first  deed  such  right 
would  have  expired  September  16, 1903.  This 
one  specified  April  1, 1904,  as  the  time  limit  In 
lieu  of  the  vendor's  lien,  Adkins  took  the  note 
of  David  B.  Hutf  for  the  last  payment  with 
personal  security,  and  he  says  this  change 
in  the  security  was  the  consideration  for  the 
extension  of  time.  In  December,  1903,  Ad- 
kins brought  this  suit  to  enjoin  David  B.  Huff 
and  David  W.  Huff  from  Interfering  with 
his  alleged  right  to  cut  and  remove  timber 
from  the  land,  and  from  hauling  away  and 
otherwise  molesting  the  railroad  ties  which 
he  had  made  on  the  land,  after  September  16, 
1903,  and  the  said  David  W.  Huff  from  pros- 
ecuting a  civil  action  against  him  In  a  Jus- 
tice's court  for  the  recovery  of  damages  re- 
sulting from  alleged  wrongful  taking  of 
timber.  A  preliminary  injunction  was 
awarded  In  conformity  with  the  prayer  of 
the  bill,  but  the  court  on  the  hearing,  sus- 
tained the  motion  to  dissolve  so  much  of  the 
Injunction  as  restrained  the  prosecution  of 
said  civil  action,  and,  being  of  the  opinion 
that  under  the  clause  in  said  first  deed,  re- 
serving to  Adkins  title  to  the  timber,  said 
Adkins  had  the  absolute  title  to  the  timber, 
and  not  a  defeasible  title  or  a  mere  license 
to  cut  and  remove  the  same,  perpetuated  so 
much  of  the  injunction  as  restrained  the  de- 
fendants from  molesting  him  in  the  exercise 
of  his  right  to  cut  and  remove  It 

The  return  to  Adkins  of  the  deed  made  by 
him  to  David  W.  Huff,  and  the  execution  of 
another  deed  to  David  B.  Huff,  containing 
a  clause  extending  the  time  for  the  removal 
of  the  timbo*,  did  not  in  any  way,  affect  the 
rights  of  the  parties  as  fixed  and  determined 
by  said  first  deed.  The  title  still  remain- 
ed In  David  W.  Huff.  When  land  has  been 
conveyed  by  a  deed,  it  cannot  be  reconveyed 
from  the  grantee  to  the  grantor  by  a  return 
of  the  deed  or  cancellation  thereof.  It  must 
be  reconveyed  by  another  deed.  Jones  t. 
Neale,  2  Pat  &  H.  339;  Grayson  v.  Richards, 
10  Leigh,  57;  Seibel  v.  Rapp,  85  Va.  32,  6  S. 
B.  478;  Vaughn  v.  Moore,  89  Va.  925,  17  S, 
B.  326.  At  the  date  of  the  deed  executed  to 
David  B.  Huff,  therefore,  Adkins  had  no  title 
in  himself  to  convey  or  reserve.  Hence,  the 
time  limit  fixed  by  the  deed  to  David  W. 
Huff  remained  unchanged.  If,  by  the  reser- 
vation In  the  deed  to  David  W.  Huff,  ab- 
solute and  unconditional  title  to  the  timber 
remained  In  the  appellant  it  may  be  that  a 
court  of  equity  had  Jurisdiction  by  injunc- 
tion to  prevent  obstruction  to  his  right  to 
enter  npon  the  land,  sever  the  timber,  and 
carry  It  away.  It  would  have  been  an  inter- 
est In  the  land,  and  the  owner  thereof  would 
hav»  had,  by  Implication,  a  right  of  access 


to  it  the  only  adequate  remedy  for  depriva- 
tion of  which  might  have  been  In  equity. 
This  Is  merely  suggested,  not  decided.  But 
If,  by  his  deed,  he  retained  only  a  lease  for 
the  period  of  34  months,  v^ith  the  right  to 
cut  and  remove  timber  within  that  time, 
or  a  conditional  title  to  the  timber,  a  title 
dependent  upon  the  severance  thereof  within 
the  period  of  time  limlted>  or  a  present  title, 
defeasible  by  the  eviration  of  the  period 
of  time  limited  without  a  severance  of  the 
timber  having  been  effected,  no  right  of  his 
has  been  Invaded,  Impaired,  or  Interfered 
with. 

The  authorities  are  practically  uniform  in 
holding  that  an  Instrument  granting  stand- 
ing timber,  and  containing  a  clause  requiring 
or  permitting  It  to  be  removed  within  a 
specified  time  from  the  date  of  the  grant 
gives  no  absolute  and  unconditional  title  to 
the  property.  Some  courts  hold  the  right  of 
the  grantee  to  be  a  license,  others  a  lease, 
and  others  a  defeasible  title  to  the  timber. 
By  the  great  weight  of  authority  it  is  deter- 
mined that  no  right  or  title  exists  in  the 
grantee  after  the  expiration  of  the  time 
specified  in  the  deed  or  contract  Strong  v. 
Eddy,  40  Vt  547;  Judevine  r.  Goodrich,  35 
Vt  19;  Utley  v.  Lumber  CJo.,  59  Mich.  263, 
26  N.  W.  488;  Wasey  v.  Mahoney,  55  Midi. 
194,  20  N.  W.  901;  Haskell  v.  Ayies,  35 
Mich.  89;  Haskell  t.  Ayres,  32  Mich.  93;  Kel- 
lam  V.  McKinstry,  69  N.  Y.  264;  King  ▼. 
Merriman,  38  Minn.  47,  35  N.  W.  570;  Fletch- 
er V.  Uvlngston,  153  Mass.  388,  26  N.  B.  1001; 
Reed  v.  Merrifleld,  10  Mete.  (Mass.)  155;  Gol- 
den T.  Glock,  57  Wis.  118,  15  N.  W-  12,  46 
Am.  Rep.  32;  Larson  v.  Cook,  85  Wis.  564, 
55  N.  W.  703;  Clark  v.  Guest  54  Ohio  St 
298»  43  N.  E.  862;  Pease  v.  Gibson,  6  GreenL 
81;  Webber  r.  Proctor,  89  Me.  404,  86  Atl. 
631;  Howard  r.  Lincoln,  13  Me.  122.  No  dis- 
tinction seems  to  be  made  In  this  respect 
between  rights  conferred  by  deed  and  those 
conferred  by  contracts  which  have  not  the 
form,  nor  all  the  requisites,  of  a  deed.  The 
grants  In  the  following  cases  were  all  by 
deed:  Reed  v.  Merrlfield,  10  Mete.  (Mass.) 
155;  Golden  t.  Glock,  57  Wis.  118,  15  N.  W. 
12,  46  Am.  Rep.  32;  Pease  v.  Gibson,  6  GreenL 
81;  Webber  v.  Proctor,  89  Me.  404,  36  Atl.  631. 
In  all  the  other  cases  above  cited  the  In- 
struments were  contracti,  some  wholly 
executory,  and  others  passing  an  equitable 
title;  the  purchase  money  having  been  fully 
paid. 

No  reason  Is  perceived  why  there  should  be 
any  difference  between  a  grant  of  the  timber 
on  a  tract  of  land  and  a  reservation  thereof 
in  a  deed  conveying  away  the  land.  Reserva- 
tions are  sometimes  held  to  have  the  force 
and  effect  of  exceptions.  Harris  v.  Cobb,  49 
W.  Va.  850,  38  S.  B.  559.  When  they  do, 
they  can  be  of  no  higher  dignity  than  a  grant 
A  thing  excepted  remains  in  the  grantor  by 
retention.  The  title,  therefore,  cannot  be 
more  effectually  In  him  by  an  exception  than 
by  a  grant  thereof  to  him.    Therefore,  If 
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this  reservation  could  be  treated  as  an  ex- 
ception of  the  timber  from  the  grant  of  the 
land,  it  would  stand  on  the  same  footing  as  if 
the  land,  without  any  exception  or  reserva- 
tion, had  been  granted  and  a  deed  executed  by 
the  grantee  conveying  the  timber  back.  When 
such  grants  are  made  with  a  clause  requiring 
or  permitting  the  removal  of  the  timber  with- 
in a  specified  time,  the  grantee  takes,  at  most, 
a  present  defeasible  title.  Mee  v.  Benedict, 
98  Mich.  2G0,  57  N.  W.  175,  22  L.  R.  A.  641, 
39  Am.  St.  Rep.  543.  See,  also,  the  authori- 
ties above  cited.  The  only  case  found  which 
conflicts  with  this  view  is  Halstead  v.  Jessup, 
150  Ind.  85,  49  N.  E.  821,  In  which  the  rights 
of  the  parties  were  governed  by  a  contract, 
and  In  which  the  court  held  that  the  pur- 
chaser. In  the  absence  of  a  forfeiture  clause 
In  the  contract,  might  remove  the  timber  sold 
after  the  expiration  of  the  time  fixed  for  Its 
removaj.  The  distinction  which  the  court  at- 
tempted to  make  between  this  case  and  ttie 
numerous  others,  some  of  which  are  above 
referred  to,  is  not  at  all  clear.  A  case  very 
similar  to  the  one  now  under  consideration  is 
that  of  Johnson  v.  Moore,  28  Mich.  3.  A  deed 
was  executed  conveying  a  tract  of  land.  At 
the  same  time  the  grantee  executed  and  deliv- 
ered to  the  grantor  a  writing  which  recited  his 
purchase  of  the  land,  and  then  said:  "This 
is  to  certify  that  all  the  sawing  pine  and 
whltewood  timber  that  Is  now  upon  the  above- 
described  tracts  of  land  belongs  to  the  said 
Robert  M.  Moore,  who  is  sole  owner  thereof; 
and  that  said  Robert  M.  Moore  has  by  agree- 
ment thirty  months  from  this  date  to  remove 
the  same."  It  was  held  that  the  contract  and 
deed  should  be  read  and  construed  together  as 
parts  of  a  single  transaction,  and  that,  being 
so  read,  the  vendor  had  title  to  so  much  of 
the  timber  as  he  should  remove  within  80 
months,  the  time  specified.  In  reaching  a 
conclusion  the  court  said :  **The  adoption  of 
these  separate  provisions  respecting  owner- 
ship and  the  right  of  entry,  together  with  the 
particular  circumstances,  most  clearly  denotes 
that  It  was  In  the  minds  of  the  parties  that 
Moore  should  hold  an  Interest,  as  well  as  a 
right  of  entry.  The  written  understanding 
that  he  should  'own'  the  timber  was  as  much 
a  part  of  the  principal  transaction  as  the 
grant  of  the  land,  and  it  found  its  considera- 
tion in  that  transaction,  and  it  ought  to  be 
allowed  to  operate  as  was  intended,  unless 
prevented  by  some  rule  of  law,  and  I  am 
aware  of  no  such  rule.  Whether  the  tech- 
nical effect  of  the  arrangement  was  to  pre- 
serve to  Moore  the  conditional  right  or  to 
transfer  it  to  him  is,  in  my  judgment,  a  thing 
of  no  practical  importance.  That  It  was  one 
or  the  other  Is  unquestionable,  and  my  breth- 
ren are  Inclined  to  regard  it  as  substantially 
a  transfer  or  release.  Goodtltle  ex  dem.  Ed- 
wards V.  Bailey,  Cowp.  597;  Wlckham  v. 
Hawker,  7  M.  &  W.  63;  Rowbotham  v.  Wil- 
son, 8  H.  of  L.  Cases,  348.    It  served  to  se- 


cure to  Moore,  as  against  Bradley  and  all 
others  having  notice,  the  existing  ownership 
of  such  of  the  timber  as  he  should  take  off 
in  30  months.'*  A  deed  which  grants  or  re- 
serves standing  timber  on  land  without  any 
limitation  of  time  for  the  removal  thereof  is 
deemed  a  grant  or  reservation  of  an  interest 
In  the  land,  absolute  and  unconditional. 
Magnetic  Ore  Ck).  v.  Markbury  Lumber  Co., 
104  Ala.  465,  16  South.  632,  27  L.  R.  A.  434, 
53  Am.  St  Rep.  78 ;  Walt  v.  Baldwin,  60  Mich. 
622,  27  N.  W.  697,  1  Am.  St.  Rep.  551.  When 
timber  Is  conveyed  by  deed  with  a  covenant 
of  warranty  and  an  habendum  clause,  It  con- 
veys an  Interest  In  the  land,  although  there 
be  a  time  limit,  but  it  vests  either  a  de- 
feasible title  to  the  timber  or  a  leasehold  es- 
tate in  the  land  for  the  time  limited,  with  a 
right  of  appropriation  to  be  exercised  during 
the  term.    White  v.  Foster,  102  Mass.  375. 

The  deed  now  under  consideration  grants  a 
tract  of  land.  But  for  a  subsequent  clause, 
this  would  carry  the  timber.  Said  subse- 
quent clause  reserves  the  timber  with  certain 
exceptions,  and  fixes  a  limit  of  time  within 
which  it  shall  be  removed.  In  determining 
what  right  the  grantor  thereby  secured  to 
himself,  all  parts  of  the  deed  must  be  con- 
sidered. The  grant  Is  not  to  be  cut  down 
by  the  subsequent  reservation  to  any  extent 
beyond  that  indicated  by  the  intention  of  the 
parties  as  gathered  from  the  whole  Instru- 
ment A  reservation  is  not  necessarily  an 
exception.  Primarily  It  is  a  new  Interest 
created  out  of  the  thing  granted.  Adkins 
may  have  still  owned  the  timber,  under  the 
language  of  the  clause  referred  to,  but,  if  so, 
his  title,  as  tested  by  the  principles  above 
stated,  was  a  defeasible  one,  wherefore  it 
failed,  by  reason  of  the  nonperformance  of 
the  condition  upon  which  it  was  held.  The 
reservation  In  the  deed  vested  in  him  a  pres- 
ent title  to  the  timber,  but  his  failure  to  re- 
move it  operated  to  devest  it  out  of  him  and 
vest  it  in  the  grantee  of  the  land.  If  this  be 
not  the  true  interpretation  of  the  deed,  then 
the  principles  announced  In  Null  v.  Elliott, 
52  W.  Va.  229,  43  S.  B.  173,  apply,  and  no 
title  vested  in  Adkins  as  to  the  timber  re- 
maining uncut  at  the  expiration  of  the  time 
specified  for  removal.  Having  no  right  to  the 
standing  timber,  the  appellee  was  not  entitled 
to  the  protection  of  an  injunction  in  at- 
tempting to  cut  and  remove  It  As  to  the 
timber  already  severed,  he  had  a  remetiy  at 
law  for  the  recovery  of  the  possession  of  it, 
if  It  belonged  to  him. 

For  the  reasons  above  stated,  It  Is  plain 
that  the  circuit  court  erred  in  enterlnj;  the 
decree  complained  of,  as  well  as  In  refusing 
to  dissolve  the  Injunction.  Therefore  the  d*^- 
cree  entered  In  this  cause  on  the  1st  day  of 
June,  1904,  will  be  wholly  reverped  and  Ret 
aside,  the  Injunction  dissolved,  and  the  hill 
dismissed,  with  cost  to  the  appellant  In  tlie 
circuit  court,  as  well  as  his  costs  In  this  court 
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et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.   1^  1906.) 

1.  CouNTiBs— County     Coubts  —  Caujitg 
Elbotion— Natube  of  Duties. 

The  duties  imposed  upon  county  courts  by 
section  15  of  chapter  39  of  the  Code  of  1899, 
as  amended  by  chapter  95,  p.  206,  of  the  Acts 
of  1901,  are  ministerial. 

2.  Same— Tdcb  fob  Pbooebdino  —  Adjoubn- 

MENT. 

Such  courts  cannot  prevent  action  upon  a 
petition  filed  under  said  statute  at  the  term 
at  which  it  is  filed  by  adjourning  the  term. 
8.  Same— Basis  of  Action. 

Such  courts  must  base  their  action  on 
the  record  made  in  the  proceeding,  and  not  upon 
personal  knowledge  of  their  own  members  not 
In  any  way  made  past  of  such  record. 

4.  Same. 

Knowledge  and  belief  of  the  members  of 
such  court,  to  the  effect  that  the  petition  so 
filed  is  not  signed  by  the  requisite  number  of 
legal  voters,  constitutes  no  defense  upon  an 
application  for  a  mandamus  to  compel  action 
thereon,  whien  the  petition  bears  the  requisite 
number  of  signatures  and  is  verified  as  the 
statute  provides,  and  no  other  evidence  bearing 
on  the  question  appears  in  the  record  of  the 
proceeding  as  it  remains,  in  said  court 

5.  EQUITT— JUBISDICTION  —  SUPBBVIBION      OF 
QOVEBNMENTAL  ACTB. 

In  the  absence  of  a  statute  conferring  it, 
courts  of  equity  have  no  power  to  control,  by 
injunction  or  otherwise,  public  officers  ana 
tribunals  in  the  exercise  of  purely  legislative 
or  governmental  functions. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  19, 
Cent  Dig.  Equity,  9  89.] 

6.  Same— Fbaud. 

Fraud,  perpetrated  by  private  persons 
in  the  procurement  of  the  exercise  of  a  legis* 
lative  or  governmental  power,  of  itself  affords 
no  ground  of  equity  jurisdiction,  unless  it  is 
expressly  given  by  statute. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  19, 
Cent  Dig.  Equity,  9§  21-2ai 

7.  COUBTS— Adjoubnments. 

Section  2  of  chapter  114  of  the  Code  of 
1899,  authorizing  circuit  and  counter  courts  to 
adjourn  from  day  to  day  until  their  business 
Is  dispatched  or  until  the  ends  of  their  terms, 
does  not  limit  or  restrict  the  common-law 
powers  of  such  courts  to  adjourn  to  a  dis- 
tant day,  or,  as  it  is  sometimes  expressed,  from 
time  to  time,  provided  the  dav  fixed  be  not 
beyond  the  time  to  which  the  term  could 
legally  continue. 

8.  Same. 

Section  10  of  chapter  114  of  the  Code  of 
1899  does  not  limit  the  .period  of  time  over 
which  a  circuit  or  county  court  may  adjourn. 
Its  purpose  is  to  prevent  the  loss  of  a  term 
by  reason  of  the  failure  of  any  court  to  sit 
on  any  day  appointed  by  law,  or  by  its  own 
adjourning  order,  for  that  purpose. 

9.  Mandamus  ^  Compellino  Offioiai.  Ao- 

TION. 

A  court  or  other  tribunal,  charged  with 
the  performance  of  a  mandatory  duty  at  a 
given  term  or  session,  which  adjourns  without 
having  performed  such  duty,  may  be  recon- 
vened and  compelled  to  perform  such  duty  by 
mandamus ;  and  the  act,  when  so  done,  will 
be  deemed  to  have  been  performed  at  the  term 
or  session  at  which  the  law  required  it  to  be 
done. 

[Ed.   Note. — For  cases  in  point,  see  toL  33, 
Cent  Dig.  Mandamus,  i  62.] 

(Syllabus  by   the  Court) 


Mandamus,  on  petition  of  Edwin  Mann 
and  others,  against  the  county  court  of  Mer- 
cer county,  and  others.    Writ  awarded. 

Brown,  Jackson  &  Knight  and  Mollohan* 
McClintic  &  Mathews,  for  petitioners.  C  W. 
Smith,  J.  H.  Holt,  and  J.  W.  Kennedy,  for  re- 
spondents. 

POFFENBARGER,  J.  On  the  31st  day  of 
October,  1905,  this  court  upon  the  petition  of 
Edwin  Mann  and  1,939  other  citizens  and 
legal  voters  of  Mercer  county,  awarded  a 
mandamus  nisi,  directed  to  the  county  court 
of  said  county  and  the  commissioners  there- 
of, commanding  said  commissioners  to  recon- 
vene as  such  county  court,  and  make  and 
enter  an  order  calling  a  special  election  for 
the  determination  of  the  question  whether 
the  county  seat  of  said  county  shall  he  re- 
moved from  the  town  of  Princeton  therein 
to  the  city  of  Bluefield  in  said  county,  and 
be  relocated  at  said  city,  in  accordance  with 
the  prayer  of  the  petition  of  said  Mann  and 
others  which  had  theretofore  been  presented 
to  said  county  court  Said  petitioners,  on 
the  30th  day  of  September,  1905,  presented 
to  the  county  court  their  said  petition,  for 
the  calling  of  said  election,  properly  verified 
by  affidavit,  and  accompanied  by  a  bond  of 
$5,000,  as  required  by  the  statute,  and  the 
court  permitted  the  petition  and  bond  to  be 
filed,  and  made  and  entered  an  order  direct- 
ing said  election  to  be  held  on  the  12th  day 
of  December,  1905,  and  then  adjourned  nntil 
the  following  Tuesday,  the  3d  day  of  October* 
1905.  Upon  reconvening  on  that  day  it  set 
aside  said  order  upon  the  motion  of  James 
Scott  and  others,  and  thereupon  the  petition- 
ers again  presented  the  petition  and  bond 
to  the  court,  and  asked  that  they  be  filed  and 
an  order  made  providing  for  the  holding  of 
such  election,  but  the  court  refused  so  to  do. 
The  action  of  the  court  in  setting  aside  said 
order  and  refusing  to  re-enter  the  same  was 
based  upon  the  theory  that  at  the  time  of  its 
entry,  as  well  as  at  the  time  of  the  applica- 
tion for  a  re-entry  thereof,  the  court  was  not 
legally  in  session.  It  had  convened  in  re^- 
lar  session  on  Wednesday  following  the  sec- 
ond Tuesday  In  September,  1905,  and  ad- 
journed from  day  to  day  and  from  time  to 
time  until  said  30th  day  of  September.  Some 
of  these  adjournments  were  for  longer  periods 
than  three  days.  One  of  them  was  from  the 
21st  day  of  September  until  the  26th.  On 
said  last-named  day  an  adjournment  was 
taken  until  the  30th  day  of  September. 

The  principal  defenses  set  up  in  the  re- 
turn to  the  writ  were  the  following:  First 
The  petition  presented  to  the  county  court 
did  not  contain  the  signatures  of  a  sufficient 
number  of  legal  voters.  Second.  An  injunc- 
tion had  been  awarded  by  the  circuit  court 
of  said  county  inhibiting  and  restraining 
the  said  petitioners  from  moving  for,  and 
said  county  court  and  the  commissioners 
thereof  from  ordering,  an  election  upon  the 
petition  of  said  Mann  and  others  until  the 
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further  order  of  the  said  circuit  court 
Third.  At  the  time  of  the  presentation  of 
said  petition  to  the  county  court  of  said  coun- 
ty the  regular  term  thereof  at  which  said 
petition  could  have  been  filed  had  ceased 
and  ended  by  operation  of  law,  by  reason 
of  the  adjournments  which  had  occurred. 
Fourth.  If  said  term  had  not  so  ended,  there 
had  been  a  final  adjournment  thereof  on  the 
3d  day  of  October,  1905,  wherefore  it  could 
not  be  reconvened  for  the  transaction  of  busi- 
ness which  it  was  its  duty  to  perform  at  that 
term. 

The  proceeding  for  obtaining  the  calling 
of  an  election  for  the  relocation  of  a  county 
seat  is  special  and  statutory,  and  the  duty  of 
the  county  court  as  to  it  purely  ministerial 
Doolittle  V.  County  Court,  28  W.  Va.  158. 
Section  15  of  chapter  89  of  the  Code,  as 
amended  by  chapter  95,  p.  206,  of  the  Acts 
of  1901,  prescribes  minutely  the  duty  of  the 
county  court  respecting  the  same.  The  peti- 
tion sliall  be  signed  by  two-fifths  of  all  the 
legal  voters  of  the  county,  to  be  estimated 
by  allowing  one  vote  for  every  six  persons  in 
the  county,  as  shown  by  the  last  preceding 
census,  and  an  affidavit  shall  be  appended 
thereto  that  the  petitioners  are,  aa  affiant 
verily  believes,  legal  voters  of  said  county. 
At  the  same  term  at  which  such  petition  is 
filed  the  court  shall  make  an  order  that 
the  vote  be  taken  at  the  next  general  elec- 
tion to  be  held  in  said  county  upon  the  ques- 
tion of  such  relocation  at  the  place  named  in 
the  petition,  if  a  general  election  is  to  be  held 
in  that  year,  and,  if  none  is  to  be  so  held, 
the  court  shall,  at  the  same  session  at  which 
the  petition  is  filed,  fix  a  day  for,  and  order 
the  holding  of,  a  special  election  upon  the 
question  of  such  relocation.  A  petition  con- 
taining the  requisite  number  of  names,  and 
80  verified  by  affidavit,  makes  a  prima  facie 
case,  and  if  it  is  not  in  any  way  contested, 
nor  the  prima  facie  case  thus  made  over* 
thrown,  the  court  must  act  upon  it  as  it  is. 
The  affidavit  is  the  only  proof  required,  and 
the  court  cannot  ignore  the  petition  and 
refuse  to  act  merely  because  members  of  it 
are  of  opinion  that  some  of  the  persons 
whose  names  appear  therein  are  not  legal 
voters.  That  the  requisite  number  of  names 
was  subscribed  to  the  petition  is  not  denied. 
The  only  fact  controverted  by  the  answer 
is  that  a  sufficient  number  of  the  petitioners 
are  legal  voters.  That  was  a  matter  to  be 
determined  by  the  county  court  according 
to  the  record  as  it  was  in  that  court  at  the 
time  it  was  called  upon  to  act,  and,  as  the  re- 
cord then  stood,  It  was  bound  to  find  and  deter- 
mine that  the  petition  was  sufficient,  because 
there  was  no  evidence  that  any  person  whose 
name  appeared  in  the  petition  was  not  a 
legal  voter.  In  order  to  sustain  the  posi- 
tion taken  in  this  court,  it  would  be  neces- 
sary for  the  record,  as  it  remains  in  the 
county  court,  to  show  that  enough  of  the 
names  subscribed  to  the  petitioi>  to  reduce 
the  entire  number  below  the  requisite  two- 


fifths  were  names  of  persons  who  were  not 
legal  voters.  There  should  be  at  least  some 
evidence  tending  to  rebut  the  prima  facie 
case  made  by  the  petition.  Acting  upon 
mere  personal  knowledge  or  belief  of  its  own 
members,  not  in  any  way  put  into  the  record 
of  the  proceeding  so  as  to  permit  the  correct- 
ness thereof  to  be  inquired  into,  the  court 
could  not  refuse  to  order  the  election.  The 
return  fails,  not  only  to  show  anything  in 
the  record  Indicating  insufficiency  of  the 
petition,  in  the  respect  above  mentioned,  but 
also  that  anybody  proposes  to  test  its  suf- 
ficiency by  any  attack  upon  it  What  the 
action  of  this  court  might  be,  if  it  appeared 
that  upon  the  reconvening  of  the  county 
court  counter  affidavits  and  other  evidence 
would  be  adduced  showing  such  defect  in 
the  petition,  we  are  not  called  upon  to  say. 
No  such  showing  is  made. 

The  function  performed  by  a  county  court 
in  ordering  an  election  under  the  statute 
hereinbefore  referred  to  is  legislative  or  gov- 
ernmental in  its  nature.  It  neither  concerns 
nor  affects  any  private  right  in  the  legal  sense 
of  the  terms.  Injunction  is  not  a  remedy 
which  may  be  invoked  by  the  citizen  for  the 
purpose  of  controlling  public  officers  or  tri- 
bunals in  the  exercise  of  their  functions  and 
powers.  In  order  to  sustain  it  the  plaintiff 
must  show  that  he  has  a  epedal  interest  in 
respect  to  which  he  will  suffer  a  special  in- 
jury of  a  private  nature.  It  is  not  enough 
that  the  community  in  which  he  resides  will 
be  injuriously  affected  by  some  governmental 
or  legislative  action.  Injunction  is  not  with- 
in his  reach  until  in  some  way  his  private, 
personal  or  property  rights  are  invaded. 
"Courts  of  equity  have  no  Jurisdiction,  in- 
dependent of  statute,  to  enjoin  at  the  suit  of 
citizens  the  proceedings  of  county  officers  be- 
cause of  the  illegality  of  the  act  creating  such 
county,  when  no  question  of  private  right 
is  involved."  High  on  InJ.  (4th  Ed.)  8  1249. 
"A  court  of  equity  has  no  Jurisdiction  to  in- 
terfere in  disputes  concerning  municipal  elec- 
tions, and  when  a  court  has  assumed  Juris- 
diction in  such  a  case,  and  has  enjoined  a 
board  of  municipal  officers,  such  as  the  com- 
mon council  of  a  city,  from  canvassing  the 
returns  of  a  municipal  election,  which  is  made 
their  duty  by  law,  such  injunction  will  be  re- 
garded as  absolutely  void  for  want  of  Juris- 
diction over  the  subject-matter."  Id.  S  1250. 
"Equity  will  not  Interfere  to  prevent  the  en- 
forcement of  a  city  ordinance  simply  on  the 
ground  of  its  illegality,  nor  will  it  assume 
Jurisdiction  to  question  the  lawful  election 
of  officers,  or  the  validity  of  the  ordinance 
per  se,  for  the  purpose  of  protecting  citizens 
from  an  uncertain  and  remote  injury."     Id. 

8  1243.  These  general  principles  have  been 
asserted  by  this  court  in  Morgan  v.  County 
Court,  53  W.  Va.  372,  44  S.  B.  182.  See,  also. 
Spelling  on  InJ.  9  630;  10  Am.  &  Eng.  Ency. 
Law,  817;  Fleming  v.  Guthrie,  32  W.  Va.  1, 

9  S.  E.  23,  3  L.  R.  A.  53,  25  Am.  St  Rep. 
792.    Courts  cannot  interfere  by  appeal,  in- 
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Jtinctton,  or  otherwise  with  the  exercise  of 
governmental  powers  and  functions,  when  the 
statute  does  not  expressly  authorize  such 
Interference.  County  Court  v.  Boreman,  34 
W.  Va.  87,  11  S.  B.  747;  County  Court  v, 
Armstrong,  34  W.  Va.  326,  12  S.  E.  488. 

The  Legislature,  in  prescribing  the  mode  of 
calling  and  holding  elections  for  the  reloca- 
tion of  county  seats,  has  failed  to  provide 
any  mode  of  reviewing  or  controlling  the 
officers  or  tribimals  charged  with  duties  in 
respect  thereto.  If  courts  of  equity  should 
interfere  on  the  ground  of  a  want  of  remedy, 
the  very  object  which  the  Legislature  sought 
to  avoid  might  thereby  be  accomplished, 
namely,  the  filling  of  the  courts  with  con- 
troversies of  a  political  nature,  a  matter  en- 
tirely foreign  to  the  ordinary  Jurisdiction  of 
equity.  No  doubt  the  citizen  has  the  right 
to  appear  before  the  county  court  and  remon- 
strate and  point  out  insufficiencies  and  de- 
fects in  the  petition,  and  contest  the  truth 
of  its  allegations,  but  it  does  not  follow  that 
he  may  appeal  from  the  action  of  the  court, 
or  have  a  power  of  control  over  it  by  means 
of  an  injunction  from  a  court  of  equity.  The 
Legislature  has  seen  fit  to  vest  in  the  county 
courts  power  to  call  such  elections,  without 
providing  any  special  mode  of  review  of  their 
action.  Who  shall  say  the  Legislature  could 
not  do  this?  What  authority  or  reason  in 
law  is  there  for  saying  it  may  not  give  county 
courts  power  to  order  such  elections,  when- 
ever, in  the  opinion  of  the  court,  it  shall  seem 
expedient  to  do  so?  Undoubtedly  it  could  do 
so.  Having  full  and  unrestricted  power  over 
the  subject,  it  could  have  made  the  affidavit 
appended  to  the  petition  conclusive  evidence 
of  the  truth  of  the  facts  stated  in  it  So 
also,  relying  upon  the  ability  and  Integrity  of 
the  county  courts  of  the  state,  it  could  make 
their  action  upon  the  petition  final,  and  was 
not  bound  to  provide  any  mode  of  review  or 
-control.  Whether  1 1  has  done  so  we  do  not  deter- 
miue  further  than  to  say  there  is  no  special 
provision  of  that  kind,  and  courts  of  equity 
have  no  such  power  under  general  law. 
Fraud  is  a  ground  of  equity  Jurisdiction,  but 
only  when  it  works  injury  of  a  private  nature. 
Why  should  there  be  any  elaborate  system 
of  laws  for  the  mere  calling  of  an  election? 
It  only  gives  the  people  a  chance  to  vote  on 
the  question.  Of  itself  it  effects  nothing.  Our 
statute  safeguards  the  taxpayers  by  making 
the  petitioners  pay  the  expenses  of  the  elec- 
tion. In  view  of  the  principles  above  stated 
and  the  nature  of  the  act  in  question,  we 
think  the  circuit  court  had  no  Jurisdiction, 
and  that  its  injunction  is  void. 

The  contention  that  the  court  was  not  in 
session  at  the  times  at  which  the  petition  was 
presented  is  founded  upon  sections  2  and  10 
of  chapter  114  of  the  Code  of  1899.  Said 
section  2  reads  as  follows:  '*The  Supreme 
Court  of  Appeals  and  circuit  and  county 
courts  may  at  any  time  adjourn  from  day  to 
day  until  the  business  is  dispatched,  or  until 


the  end  of  it^  term."  Said  section  10  pro- 
vides that,  "although  a  court  be  not  held  on 
the  first  day  of  a  term,  it  may  nevertheless 
be  opened  on  any  subsequent  day:  Provided, 
in  the  case  of  a  circuit  or  county  court,  tlie 
same  shall  be  done  before  four  o'clock  in  the 
afternoon  of  the  third  day.  If,  after  a  court 
is  opened,  it  fall  to  sit  on  any  day,  it  may 
nevertheless  sit  on  any  subsequent  day  of 
the  term:  Provided,  in  the  case  of  a  circuit 
or  county  court  there  be  not  more  than  three 
consecutive  days  of  such  failure."  That  the 
two  sections  have  different  purposes  is  per- 
fectly apparent  The  object  of  section  10  Is 
to  prevent  the  loss  of  a  term  of  court,  and 
discontinuance  of  pending  cases,  when,  for 
any  reason,  the  court  fails  to  open  on  the  day 
fixed  for  the  beginning  thereof,  or  on  any  day 
to  which  a  term,  after  it  had  been  opened, 
may  have  been  adjourned.  It  does  not  pur- 
port to  fix  the  time  to  which  an  adjournment 
may  be  made  by  any  court,  or  place  any 
limitation  thereon.  It  merely  continues  the 
term  by  force  of  law,  when  the  court  has  fail- 
ed to  commence  business  at  the  time  appointed 
by  law,  or  by  its  own  adjourning  order,  for 
that  purpose.  Making  no  mention  of,  or 
reference  to,  adjournments,  but  Ignoring  the 
fiction  by  which  the  whole  term  is,  for  some 
purposes,  considered  a  day,  and  assuming  that 
the  power  of  adjournment,  possessed  by  all 
courts,  will  be  exercised,  It  makes  provision 
for  failure  to  sit  on  the  day  to  which  a  court 
may  adjourn.  As  to  when  a  court  may  ad- 
journ, and  for  what  period  of  time,  it  is 
absolutely  silent. 

It  only  remains,  therefore,  to  determine 
the  effect  of  section  2.  By  the  common  law 
a  court  has  the  inherent  power  to  adjourn 
its  session,  not  only  from  one  day  until  the 
next,  but  to  a  distant  day,  or,  as  it  is  some- 
times expressed,  from  time  to  time.  Mechan- 
ics' Bank  v.  Withers,  6  Wheat  106,  5  L.  Ed. 
217;  In  re  Hunter,  84  Iowa,  388, 51  N.  W^ 
20;  Stirling  V.  Wagner  (Wyo.)  31  Pac.  1032. 
The  case  last  cited  carefully  reviews  a  large 
number  of  decisions  of  different  states  of  the 
Union,  and  clearly  shows  that  by  the  great 
weight  of  authority  a  court  may  so  adjourn, 
unless  the  power  to  do  so  Is  restrained  or 
limited  by  statute.  Although  our  statute 
says  adjournments  may  be  from  day  to  day, 
it  does  not  necessarily  follow  that  it  means 
to  limit  the  power  of  the  court  to  an  adjourn- 
ment from  one  day  until  the  next  Many 
statutes  are  simply  declaratory  of  the  com- 
mon law.  They  are  made  for  the  purpose 
of  avoiding  all  doubts  and  difficulties  as  to 
what  the  common  law  is  and  has  been.  Sutb. 
Stat  Constr.  i  329;  Dwar.  on  Statutes,  H 
475,  477.  This  gives  the  statute  effect  under 
the  rule  that  the  courts,  in  construing  stat- 
utes, must  make  them  effect  some  purpose,  for 
the  Legislature  is  deemed  to  have  had  some 
reason  for  passing  every  statute.  ''A  stat- 
ute made  in  the  affirmative,  without  any 
negative  expressed  or  impliedt  does  not  take 


W.  Va.) 


MANN  V.  MERCEE  COUNTY  CX)URT. 


779 


away  the  common  law.**  Sutb.  Stat  Constr.  | 
829.  No  negatlye  word  or  phrase  appears  In 
section  2.  There  Is  a  presumption,  also,  that 
the  Legislature  does  not  intend  to  make  any 
innovation  upon  the  common  law  further  than 
the  necessity  of  the  case  requires,  wherefore 
the  courts  will  not,  by  construction,  extend 
the  effect  of  the  language  used  beyond  its 
natural  meaning.  Suth.  Stat  Constr.  S  454 
This  rule  probably  does  not  apply  to  merely 
remedial  statutes  or  those  relating  to  pub- 
lic policy,  and  may  not  therefore  be  applicable 
to  this  case.  By  the  application  of  these 
rules  it  is  difficult  to  reach  a  satisfactory 
conclusion  as  to  what  the  Legislature  in- 
tended. Under  such  circumstances  it  is 
highly  proper  to  resort  to  the  well-settled  and 
very  wholesome  rule  of  contemporaneous 
construction.  It  is  a  fact  known  to  the  court, 
by  the  experience  and  observation  of  its 
members  during  their  practice  at  the  bar, 
their  general  knowledge  of  the  proceedings 
of  the  circuit  and  county  courts  of  the  state, 
and  Information  imparted  by  members  of  the 
legal  profession,  that  said  courts  have  al- 
most if  not  quite,  uniformly  interpreted 
and  construed  this  statute  as  allowing  ad- 
journments from  time  to  time  as  well  as  from 
day  to  day.  Such  has  been  the  practice  here 
since  the  formation  of  the  state,  and  prob- 
ably was,  under  the  same  statute,  by  the 
courts  of  Virginia  prior  to  the  organization 
of  the  state.  Some  of  them  cautiously  avoid 
adjourning  for  more  than  three  days,  but  in 
most  instances  no  such  limit  is  observed.  If 
section  2  inhibits  an  adjournment  for  more 
tha\k  one  day,  no  authority  for  a  longer  ad- 
journment exists.  Section  10  does  not  con- 
fer it  and  an  adjournment  for  three  days 
would  be  as  unwarranted  as  one  for  10  days. 
The  only  difference  would  be  in  this,  that 
a  failure  for  three  days  or  less  to  sit  would 
not  destroy  the  term,  while  such  failure  for 
10  days  would  do  so.  During  all  this  time 
the  Legislature  has  acquiesced  in  this  con- 
struction of  the  statute.  In  some  of  the  re- 
cent legislation  of  the  state  adjournments  by 
the  circuit  courts  from  time  to  time  have 
been  expressly  authorized.  Oode  1899,  c.  112, 
I  0,  relating  to  special  terms.  Such  acquies- 
cence on  tlie  part  of  the  Legislature  gives 
rise  to  the  presumption  that  this  construc- 
tion of  the  statute  is  in  conformity  with  its 
Intent  ''A  contemporaneous  construction  is 
that  which  it  [a  statute]  receives  soon  after 
its  enactment  This,  after  the  lapse  of  time, 
without  change  of  that  construction  by  legis- 
lation or  Judicial  decision,  has  been  declared 
to  be  generally  the  best  construction.  It 
gives  the  sense  of  the  community  as  to  the 
terms  made  use  of  by  the  Legislature.  If 
there  Is  ambiguity  in  the  language,  the  un- 
derstanding of  the  application  of  it  when 
the  statute  first  goes  into  operation,  sanc- 
tioned by  long  acqnlescence  on  the  part  of 
the  Legislature  and  judicial  tribunals,  is  the 
strongest  evidence  that  it  has  been  rightly 


explained  in  practice^  A  construction  un- 
der such  circumstances  becomes  established 
law."  Suth.  Stat  Constr.  8  473,  citing  numer- 
ous cases,  including  Hahn  v.  United  States, 
107  U.  S.  402,  2  Sup.  Ct  494,  27  L.  Ed.  627; 
Cohens  v.  Virginia,  6  Wheat  264,  5  L.  Ed. 
257;  Pennoyer  v.  McConnaughy,  140  U.  S.  1, 
11  Sup.  Ct  699,  35  L.  Ed.  363 ;  and  Hamilton 
V.  McNeil,  13  Grat  394.  **The  construction 
given  to  a  statute  by  those  charged  with  the 
duty  of  executing  it  ought  not  to  be  over- 
ruled without  cogent  reasons."  Daniel  v. 
Simms,  49  W.  Va.  554,  39  S.  E.  690 ;  Morris  v. 
Board  of  Canvassers,  49  W.  Va.  251,  258, 
38  S.  B.  500;  United  States  v.  Moore,  95  U.  S. 
760,  24  L.  Ed.  588;  Brown  v.  United  States. 
113  U.  S.  568,  5  Sup.  Ct  648,  28  L.  Ed.  107l>. 

Great  evil  would  result  from  a  Judicial  re- 
pudiation of  this  construction,  for  it  would 
invalidate  numerous  Judgments,  decrees,  and 
orders  of  the  various  courts  of  the  state. 
This  is  a  consideration  not  lightly  to  be 
passed  over  in  reaching  a  conclusion  as  ta 
the  meaning  of  the  doubtful  language  found 
in  the  statute.  No  adjudication  by  this 
court  or  by  the  Virginia  court  sustains  the 
view  taken  by  counsel  for  the  respondents^ 
nor  does  any  reported  decision  expressly 
enunciate  the  proposition  here  asserted ;  but, 
under  substantially  the  same  statute,  one 
authorizing  adjournment  from  day  to  day, 
the  Supreme  Court  of  Virginia,  in  Langhome 
V.  Waller's  Ex'rs,  76  Va.  213,  virtually  holds 
that  an  adjournment  may  be  taken  to  a 
distant  day.  The  court  had  adjourned  from 
the  20th  to  the  23d  of  December,  but  did  not 
sit  on  the  28d,  nor  until  the  26th,  and  it  was 
held  that  a  judgment  rendered  by  it  before  4 
o'clock  on  the  26th  of  December  was  valid. 
In  the  opinion  It  is  said  the  power  of  the 
circuit  court  to  adjourn  from  the  20th  to  the 
23d  was  not  questioned,  and  the  appellate 
court  expressly  decided  that  such  an  ad- 
journment could  properly  be  made.  The 
language  in  section  4  of  chapter  114,  and 
section  13  of  chapter  13,  lends  countenance 
to  the  view  that  an  adjournment  can  be  for 
but  one  day,  but  it  is  all  clearly  reconcilable 
with  the  other  construction.  A  provision  in 
a  notice  to  take  depositions  for  continuing 
the  taking  thereof  from  day  to  day  has  becu 
held  not  to  authorize  an  adjournment  to  a 
distant  day.  Buddicum  v.  Kirk,  3  Cranch, 
293,  2  L.  Ed.  444;  Raymond  v.  Williams,  21 
Ind.  241 ;  Harding  v.  Herrick  et  aL,  3  Ala.  60. 
But  the  taking  of  depositions  dliTers  from 
the  holding  of  a  court  and,  moreover,  the 
opinions  in  the  cases  just  cited  are  unsatis- 
factory, because  they  set  forth  no  reason  for 
the  conclusions  stated. 

The  reported  decisions  of  this  court  die- 
close  no  instance  of  hardship,  surprise,  or 
other  cause  of  injury  or  complaint  arising 
out  of  the  <^)eration  of  the  statute  so  con- 
strued. How  could  it  occur?  Every  cause 
must  be  matured  and  placed  on  the  docket  of 
a  circuit  court  before  the  first  day  of  a  term 
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thereof,  else  !t  cannot  be  heard  at  that  term, 
unless  It  be  some  special  proceeding.  If  it 
Is  on  the  docket,  and  the  parties  want  to  be 
heard,  they  must  attend  on  the  day  set  for 
the  hearing,  and  remain  until  some  disposi- 
tion of  the  case  Is  made.  If  an  adjournment 
over  one  or  more  days  occurs,  the  record 
shows  it  and  affords  notice.  The  business 
of  county  courts  affecting  private  interests 
is  now,  for  the  most  part,  ex  parte  in  char- 
acter, and  the  requirement  of  notice  does  not 
enter  extensively  into  Its  transactions.  If 
the  Legislature  did  intend  to  prevent  an 
adjournment  to  a  distant  day,  in  the  Interest 
of  economy  in  the  public  expenditures,  or 
for  any  other  reason  of  public  policy,  the  stat- 
ute would  probably  have  to  be  regarded  as 
directory,  for  the  length  of  the  adjournment 
would  not  be  of  the  essence  of  the  holding  of 
a  term  of  court,  and  the  statute  contains  no 
inhibitory  language. 

To  hold  that  a  county  court  or  other  tri- 
bunal, charged  with  the  performance  of  a 
ministerial  duty,  at  a  given  term,  cannot 
be  reconvened  and  compelled  to  perform  that 
duty  as  of  that  term,  when  It  has  adjourned 
without  having  performed  it,  would  place  It 
in  the  power  of  every  such  body  to  refuse 
performance  of  its  duty,  and  at  the  same  time 
deny  to  those  who  are  entitled  to  have  it 
performed  any  remedy  whatever.  In  order 
to  evade  performance  of  duty  it  would  be 
necessary  ohly  to  adjourn.  In  Daniel  r. 
Slmms,  49  W.  Va.  654,  39  S.  E.  690,  the  power 
to  reconvene  a  board  of  canvassers  after  a 
final  adjournmoQt  on  its  part,  without  hav- 
ing legally  performed  its  duties,  was  express^ 
ly  declared  and  exercised,  and  that  case  has 
been  followed  by  several  others.  Although 
a  distinction  between  the  county  court  sit- 
ting as  a  board  of  canvassers  and  a  county 
court  sitting  as  such  is  urged,  no  substantial 
ground  therefor  is  perceived.  The  argument 
is  that,  as  the  court  had  finally  adjourned* 
it  would  not,  if  i^econvened,  be  in  regular 
session,  but  in  special  session,  and,  as  the 
action  required  of  it  can  only  be  taken  in 
regular  session,  it  would  be  a  vain  and  futile 
thing  to  require  the  members  of  the  court 
to  reassemble.  The  theory  upon  which  a 
court  or .  other  tribunal  is  reconvened  by 
mandamus,  and  compelled  to  perform  its 
duty,  is  that  it  cannot  legally  adjourn  as  long 
as  a  mandatory  duty  rests  upon  it,  respecting 
anything  to  be  done  at  that  term.  The  ad- 
journment is  final  as  to  all  other  matters, 
but,  as  to  that  matter,  there  is  not  in  law  any 
adjournment,  but  only  a  formal  adjournment 
and  a  physical  absence  of  the  members  of 
the  court  As  to  such  matter,  the  court  has 
no  power  to  adjourn,  if  proper  steps  to  pre- 
vent it  are  promptly  taken;  and,  when  the 
members  reassemble  under  the  mandate  of  a 
supervising  tribunal,  the  court  is  in  regular 
session  quoad  the  duly  it  has  failed  to  per- 
form. 


(140  N.  C.  266) 
ROSE  T.  DAVIS  et  aL 

(Sapreme  Coort  of  North  Carolina.    Dec  12, 
1905.) 

1.  Andcals— Running  at  Labge  —  Owner- 
ship  by  nonbesident^bona  fidb  claim. 

Code,  9  2319,  looks  to  the  forfeiture  by  a 
nonresident  of  a  fixed  sum  per  head,  for  stock 
driven  within  the  state  during  a  certain  period 
of  the  year,  and  suffered  to  range  at  large,  but 
provides  that  within  certain  limits  the  section 
shall  not  apply  to  one  "who  ♦  ♦  ♦  may  own 
in  said  county  any  estate  in  land  for  one  year, 
or  other  higher  estate."  Held,  that  the  good 
faith  of  a  nonresident,  or  a  bona  fide  claim  to 
title,  would  not  bring  him  within  the  proviso. 

2.  Partition  Pboceeoings  —  JuBisnicnoN — 
Service  on  Nonresident  —  Collatebai. 
Attack. 

The  summons  was  not  contained  in  the  rec- 
ord of  certain  special  partition  proceedings.  In 
the  affidavit  and  order  of  publication,  however, 
it  appeared  that  a  summons  was  issued,  and  a 
return  made  that  defendants  could  not  be  found 
"after  due  search,"  and  that  defendants  were 
nonresidents,  having  an  interest  in  the  subject 
of  the  action  which  was  property  within  the 
jurisdiction  of  the  court  The  order  of  publica- 
tion and  notice  of  publication  were  full  and  ex- 
plicit, and  due  publication  was  made  of  the 
summons 'according  to  law.  The  land  was  sold, 
the  purchase  money  paid,  the  sale  confirmed, 
and  deed  made  to  the  purchaser  by  the  commis- 
sioner. Heldj  that  there  was  no  defect  in  the 
proceedings  sufficient  to  oust  the  jurisdicticm 
of  the  court  so  as  to  admit  of  collateral  attack. 

Appeal  from  Superior  Court,  Swain  Coun- 
ty; Ferguson,  Judge. 

Action  by  Q.  L.  Rose  against  J.  R.  Davis 
and  others.  From  a  Judgment  in  favor  of 
defendants,  plaintiff  appeals.    Reversed. 

This  is  an  action  brought  by  the  plaintiff 
under  section  2319  of  the  Code  for  the 
penalties  mentioned  therein.  That  section 
of  the  Code  is  as  follows:  *'If  any  person 
who  shall  be  a  resident  citizen  of  another 
state  or  one  of  the  territories  shall  drive 
or  cause  to  be  driven  into  any  county  In  this 
state  any  horses,  mules,  hogs,  cattle,  or 
sheep,  between  the  first  day  of  April  and  the 
last  day  of  November,  and  suffer  them  to 
run  at  large  in  any  .marsh  or  forest  range 
in  this  state,  he  shall  forfeit  five  dollars  for 
each  head  so  permitted  to  run  at  large  to 
any  one  who  may  sue  for  the  same,  or 
proceed  by  attachment,  in  case  the  offender 
is  not  to  be  found,  one  half  to  the  party 
suing  for  the  same,  the  other  Iialf  to  the 
school  fund  of  the  county.  Provided,  this 
section  shall  not  apply  to  any  non-resident, 
who  for  the  time  being  may  own  In  said 
county  any  estate  in  land  for  one  year,  or 
other  higher  estate,  unless  such  non-resident 
shall  bring  Into  the  range  more  than  twenty 
head  of  any  of  said  beasts  for  every  two  hun- 
dred acres  of  land  owned  by  him  In  maimer 
aforesaid  in  said  county."  There  are  other 
provisos,  but  they  are  not  material  to  this 
case. 

Fry  ft  Rowe,  for  appellant 
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BROWN,  J.  It  was  admitted  and  found 
on  tbe  trial  that  plaintiff  was  a  resident  of 
this  state,  and  that  the  defendants  were  non- 
residents. The  plaintiff  offered  evidence  to 
the  effect  that  the  defendants,  in  the  year 
1903,  between  the  first  day  of  April  and  the 
last  day  of  November,  drove  or  caused  to  be 
driven  into  Swain  coqnty  220  head  of  sheep 
and  cattle,  and  ranged  them  In  the  forests  of 
the  Smoky  Mountains  in  said  county.  The 
defendants  offered  evidence  to  the  effect  that 
they  drove  only  120  head>  and  also  evidence 
tending  to  show  that  they  had  such  an  es- 
tate in  1,200  acres  of  land  in  said  county  as 
would  Justify  them  for  driving  that  number 
of  sheep  and  cattle  into  said  county  by 
bringing  themselves  within  the  purview  of 
the  first  proviso  contained  in  section  2319 
of  the  Code.  The  plaintiff  seeks  to  recover 
the  penalty  provided  in  the  act  for  illegally 
living  and  ranging  120  head  of  sheep  and 
oattle  in  Swain  county.  The  court  submit- 
ted certain  issues  to  the  Jury,  to  which 
there  was  no  exception.  The  first  issue  was 
as  follows:  ''Did  the  defendants  or  either  of 
them  drive,  or  cause  to  be  driven,  between 
the  first  day  of  April,  1908,  and  the  last  day 
of  November,  1903,  unlawfully  and  without 
right  or  authorl^  drive  or  cause  to  be  driven 
Into  the  county  of  Swain,  in  the  state  of 
North  Carolina,  cattle  or  sheep,  and  unlaw- 
fully and  without  right  or  authority  range  or 
oause  to  be  ranged  in  the  forests  and  com- 
mons in  said  county  and  state,  and  cause 
them  to  run  at  large  in  the  forests  of  said 
oounty;  and  if  so,  how  many?  Answer: 
Na*'  The  defendants  contended  that  they 
did  not  drive  more  than  120  head  of  cattle 
and  sheep  during  the  said  year,  and  sought 
to  Justify  by  showing  a  claim  or  title  to  cer- 
tain land. 

His  honor  charged  the  Jury,  among  other 
things,  that  if  the  defendants  believed  in 
{;ood  faith,  at  the  time  they  drove  or  caused 
to  be  driven  into  Swain  county  cattle  and 
«heep  and  ranged  them  in  Swain  county,  that 
they  had  a  bona  fide  claim  or  title  to  1,200 
acres  of  land  in  Swain  county,  then  they 
would  have  been  entitled  to  range  in  Swain 
oounty  120  head  of  cattle  and  sheep,  with- 
out being  liable  for  the  penalty  therefor. 
In  this  instruction  there  was  error.  The 
question  of  the  defendants'  good  faith  or 
bona  fide  claim  does  not  enter  into  the  case. 
In  order  .to  Justify  the  defendants  in  ranging 
at  large  their  cattle  and  sheep  in  Swain 
^county,  the  burden  is  upon  them  to  show  that 
they  own  an  estate  in  land  in  said  county  for 
one  year  or  other  higher  estate.  Under  the 
provisions  of  section  2319  of  the  Code,  If 
a  nonresident  owns  such  an  estate  in  land 
in  said  county,  then  he  may  bring  into  the 
range  20  head  of  the  beasts  mentioned  in 
tlie  statute  If  he  brings  in  more  than  20 
head  of  such  beasts  to  range,  then  he  must 
«how  such  an  estate  in  200  acres  of  lan4  for 


every  additional  20  head  which  he  may  turn 
into  the  range. 

It  is  contended  by  the  plaintiff  that  the 
special  proceeding  for  partition,  entitled 
Samuel  L.  Davis  et  aL  v.  James  A.  Sparks 
and  others,  under  which  defendants  seek  to 
establish  title  to  certain  lands,  is  null  and 
void  for  irregularity,  and  so  much  so  that  it 
may  be  attacked  collaterally.  We  have  ex- 
amined it  with  care  and  do  not  find  any 
grave  irregularity  in  it— certainly  nothing 
that  avoids  it  on  the  face  of  the  record.  Al- 
though the  summons  in  the  special  proceed- 
ing is  not  in  the  record,  it  sufElciently  ap- 
pears in  the  affidavit  and  order  for  publica- 
tion that  a  summons  was  issued  and  that 
a  return  was  made  thereon  that  the  defend- 
ants could  not  be  found  after  due  search. 
The  affidavit  for  publication  sets  out  the 
return  of  the  sheriff  and  avers  that  defend- 
ants cannot  be  found  ''after  due  search." 
This  is  tantamount  to  ''due  diligence."  It 
further  states  that  defendants  are  nonresi- 
dents of  this  state  and  that  they  have  an 
interest  in  the  property,  the  subject  of  the 
action  and  in  the  Jurisdiction  of  the  court 
The  order  of  publication  is  equally  full  and 
explicit  in  its  recitals,  and  it  appears  that 
due  publication  was  made  of  the  summons 
according  to  law.  The  notice  of  publication 
is  set  out  in  the  record,  and  it  is  full  and 
explicit  The  land  was  sold  for  partition, 
and  the  purchase  money  paid  by  the  pur- 
chaser, the  sale  confirmed  and  deed  made  to 
him  by  Everett,  the  commissioner,  in  due 
form. 

We  find  no  defects  in  the  proceeding  suf- 
ficient to  avoid  the  sale,  much  less  to  oust 
the  Jurisdiction  of  the  court 

New  triaL 


a40  N.  C.  270) 

HTATT  et  al.  v.  DD  HART  et  aL 

(Supreme  Court  of  North  Carolina.    Dec.  12, 
1905.) 

1.  Appeal  —  PsBsuHPnoNg  —  Bubdbn   op 
Showino  Ebbob. 

The  presumption  prevails  on  appeal,  even 
In  injunction  cases,  that  the  Judgment  and 
proceedings  below  are  correct  and  the  burden 
is  on  appellant  to  assign  and  show  error. 

[Ed.  Note.-^For  cases  in  point,   see  vol.  8» 
Cent  Dig.  Appeal  and  Error,  S§  8667,  3670.] 

2.  Injunction— Bbstbainino    Oboeb   Pend- 
ing Heabinq— Dissolution. 

Where  the  relief  demanded  by  injunction 
is  a  restraining  order  against  a  tax  levied  by 
virtue  of  an  election  which  had  been  held  under 
Laws  1901,  p.  65,  e.  4,  J  72,  as  amended  by 
Laws  1903,  p.  756,  c  435,  9  24,  authorizing  a 
special  school  tax,  and  providing  for  the  use 
of  the  tax  in  the  education  of  the  young,  and 
the  granting  of  the  relief  would  seriously  in- 
terfere with  the  education  of  the  young,  an 
injunction  to  the  hearing  is  properly  dissolved, 
where  the  Judge  found  as  facts  that  one- 
fourth  of  the  freeholders  of  the  district  signed 
the  petition  for  the  election,  and  that,  while 
there  were  some  irregularities  in  holding  the 
election  and  recording  the  resolt  these  wert 
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not  such   as  to  vitiate   the   election  or  make 
the  collection  of  the  tax  illegal. 

Appeal  from  Suporior  Court,  Swain  CJoun- 
ty;  Ferguson,  Judge. 

Suit  for  injunction  by  R.  H.  Hyatt  and 
others  against  S.  A.  De  Hart  and  others. 
From  an  order  dissolving  a  restraining  order, 
plaintiffs  appeal.    Affirmed^ 

F.  O.  Fisher,  for  appellants. 

CLARK,  C.  J.  This  is  an  appeal  from  an 
order  dissolving  a  restraining  order,  which 
had  been  granted  until  the  hearing,  against 
a  tax  levied  by  virtue  of  an  election,  authoriz- 
ing a  special  school  tax,  held  by  virtue  of 
section  72,  c.  4,  p.  65,  Laws  1901,  as  amended 
by  section  24,  c;  435,  p.  766,  Laws  1903.  The 
evidence  was  conflicting.  The  judge  found 
as  facts  that  one-fourth  of  the  freeholders  of 
the  district  signed  the  petition  for  the  elec- 
tion, and  that  a  majority  of  the  voters  voted 
in  favor  of  the  special  tax,  and  that,  while 
there  were  some  irregularities  in  holding  the 
election  and  recording  the  result,  they  were 
not  of  such  nature  as  to  vitiate  the  election 
or  make  the  collection  of  the  tax  illegal. 
Ordinarily,  the  findings  of  fact  by  the  Judge 
below  are  conclusive  on  appeal.  While  this 
is  not  true  as  to  injunction  cases,  in  which 
we  look  into  and  review  the  evidence  on  ap- 
peal, still  there  is  the  presumption  always 
that  the  judgment  and  proceedings  below  are 
correct,  and  the  burden  Is  upon  the  appellant 
to  assign  and  show  error;  and,  looking  into 
the  affidavits  in  this  case,  we  cannot  say 
there  was  error  below. 

The  general  rule  is  that  when  the  injunctive 
relief  sought  is  not  merely  ancillary  to  the 
principal  relief  demanded  in  the  action,  but 
is  itself  the  main  relief,  the  court  will  not 
dissolve  the  injunction,  but  will  continue  it 
to  the  hearing.  Marshall  v.  Commissioners, 
89  N.  C.  103.  But,  when  the  injunction  is 
against  the  prosecution  of  enterprises  which 
tend  to  develop  the  resources  of  the  country, 
an  injunction  to  the  hearing  will  ordinarily 
be  refused.  Walton  v.  Mills,  86  N.  C.  280. 
Certainly,  therefore,  an  injunction  to  the 
hearing  should  be  denied  or  dissolved  on  the 
state  of  facts  here  found  when  the  relief 
sought  will  seriously  interfere  with  the  edu- 
cation of  the  young.  There  can  doubtless  be 
a  speedy  trial  of  the  disputed  issues  of  fact 
before  a  jury,  and  in  the  meantime  the 
schools  should  not  be  interrupted  when  the 
weight  of  the  testimony  is  found  by  the  Judge 
to  be  as  above  stated. 

Afilrmed. 

(140  N.  C.  281) 

M.  MILLHISER  &  CO.  v.  LEATHERWOOD. 

(Supreme  Covart  of  North  Carolina.    Dec  12, 
1905.) 

1.  Appeal— Nonsuit— Review. 

The  court,  on  appeal  from  a  Judgment  of 
nonsuit,  mast  assume  that  the  evidence  tending 
to  prove  plaiutifiTs  case  Is  true  and  view  it  in 
the  aspect  most  favorable  to  him,  drawing 
avery  legitimate  inference  therefrom  which  a 
Jury  oould  have  drawn. 


2.  Same — Estoppel  to  Allege  Error. 

The  refusal  to  dismiss  a  case  at  the  close 
of  plaintiff's  case  is  not  reviewable,  where  de- 
fendant introduced  evidence. 

[Ed.  Note. — For  cases  in  point,  see  voL  8» 
Cent  Dig.  Appeal  and  Error,  S  3614.] 

8.  Judgment  —  Conclusiveness  —  Persons 
Concluded— Person  Not  a  Party. 

A  person  is  not  bound  by  a  judgment  ren- 
dered in  an  action  to  which  he  was  not  a  party. 
[Bd.  Note. — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment,  fifi  1230-1233.] 
4.  Payment — Evidencb — Question  for  Jury. 
Where  a  creditor  sent  a  claim  to  an  at- 
torney for  collection,  and  in  the  settlement  of 
another  controversy  between  the  debtor  and  a 
third  person  money  came  into  the  possession 
of  the  attorney  and  was  deposited  in  a  bank 
to  his  credit  under  arrangement  that  the  at- 
torney should  send  his  own  check  to  the  cred- 
itor in  payment  of  the  claim,  the  question 
whether  tie  creditor  could  recover  from  the 
attorney  on  the  theory  that  the  debtor  had  paid 
the  claim  to  the  attorney  was  for  the  jury. 
Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Swain  Coun- 
ty;  Shaw,  Judge. 

Action  by  Gustavus  Millbiser  and  others, 
trading  under  the  firm  name  and  style  of 
M.  Millbiser  A  Co.,  against  R.  L.  Leather- 
wood.  From  a  Judgment  of  nonsuit,  plain- 
tiffs appeal.    Reversed. 

This  action  was  brought  to  recover  the 
sum  of  $647,  which  It  is  alleged  the  defend- 
ant received  on  a  claim  he  held  for  collection 
as  attorney  for  the  plaintiffs,  and  which, 
upon  demand,  he  has  failed  to  pay  over. 
This  allegation  is  denied  in  the  answer.  The 
evidence  tended  to  show  that  the  plaintiffs 
had  sold  and  delivered  goods  to  Marr  &  Co. 
to  the  amount  of  $1,000.  They  paid  $23a 
and  the  account,  then  amounting  to  $730,  was 
sent  by  plaintiffs  to  defendant  as  their  at- 
torney for  collection.  CofBn  &  McDonald 
owned  and  operated  a  mill,  and  had  coatract- 
ed  with  one  W.W.  Ladd  to  saw  logs  for  him. 
Coffin  k  McDonald  failed  to  pay  their  bandsi, 
and  Marr  &  Co.  advanced  the  money,  at  their 
request,  to  the  hands,  and  took  an  assignment 
of  the  claims  of  the  hands  against  Coffin  & 
McDonald,  and  filed  liens  upon  lumber  which 
belonged  to  Ladd.  The  defendant  also  repre- 
sented Ladd  as  attorney.  It  was  agreed  be- 
tween the  defendant,  as  plaintiffs'  attorney, 
and  W.  T.  Conley,  acting  for  Marr  &  Co., 
that  if  Conley  would  release  the  liena,  and 
take  down  the  notices  of  sale,  which  had  been 
posted  on  the  lumber  piles,  the  defendant 
would  assume  the  payment  of  the  account 
of  the  plaintiffs  against  Marr  &  Co. ;  he  stat- 
ing at  the  time  that  Ladd,  his  client,  had 
placed  the  money  in  the  bank  to  his  credit. 
In  order  to  pay  the  amount  secured  by  the 
liens  and  discharge  the  same,  and  that  he 
would  pay  the  amount  for  which  liens  were 
filed  out  of  this  money.  W.  T.  Conley,  a 
witness  for  the  plaintiffs,  in  this  connection 
testified:  "Defendant  said  that  If  I  would 
take  notices  of  sale  off  the  lumber,  so  that  he 
could  load  it  be  would  pay  the  Millbiser  debt 
to  th^  amount  of  the  notices  taken  off.    The 
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debt  amounted  to  $630,  and  the  liens  to  $700." 
The  witness  further  testified:    "I  told  him 
the  Millhiser  debt  was  what  I  wanted  to  be 
paid,  and  that  I  would  go  on  and  take  the 
liens  off  if  he  would  apply  the  money  to  the 
payment  of  the  Millhiser  debt,  and  I  then 
went  and  helped  to  take  the  notices  of  sale 
off   the    lumber,    and    it    was   then    loaded 
and  shipped  away.    Ladd  had  Noble  to  load 
the  lumber.    Leatherwood  said  he  would  pay 
the  amount  to  Millhiser  &  Co.,  Instead  of  pay- 
ing it  to  me,  as  he  held  the  claim  against 
me,  and  I  agreed  to  this.    The  next  morning 
I  went  to  the  defendant  to  get  a  receipt,  and 
he  said  that  he  was  busy  right  then,  and  would 
give  a  receipt  Just  as  soon  as  the  lumber  was 
loaded.''    About  two  weeks  afterwards,  Con- 
ley  saw  the  defendant,  who  told  him  that 
some  of  the  checks  he  had  drawn  on  the 
fund  in  bank  had  been  returned  protested, 
as  they  had  drawn  the  money  out  before 
his  checks  were  presented.    Conley  then  ask- 
ed defendant  for  a  receipt  for  the  claim  of 
Millhiser  &  Co.  against  Marr  &  Co.,  and  he 
replied  that  he  would  rather  wait  until  he 
collected  the  money  out  of  them.    Defendant 
paid  some  of  the  lienors,  but  stopped  pay- 
ing when  the  money  had  been  drawn  from 
the  bank.    Sheriff  Teague  (who  held  the  exe- 
catlon  for  the  sale  of  the  lumber  issued  in  the 
proceedings  to  enforce  the  Hens)  testified  that 
the  defendant  requested  him  to  postpone  the 
sale,  stating  at  the  time  that  the  money  to 
satisfy  the  liens  would  be  sent  to  the  bank 
and  might  be  there  that  day.    The  sheriff 
refused  to  postpone  the  sale,  when  defendant 
told  him.  If  he  would  go  to  Asheville  with  him 
to  see  about  the  money,  he  would  pay  his  ex- 
penses.   They  went  and   saw   Rankin,   the 
bank's  cashier.    They  Inquired  of  him  if  any 
money  was  there  for  the  defendant,  and  he 
said  there  was  not    Defendant  then  said, 
"We  will  go  to  dinner  and  come  back."    They 
returned  to  the  bank  after  dinner,  and  the 
cashier  told  them  that  the  bank  had  been 
wired  to  put  $1,000  to  defendant's  credit 
The  sheriff  then  wired  his  deputy  to  post- 
pone the  sale.    The  witness  Teague  further 
testified :    *'The  next  day  the  defendant  gave 
me  a  check  for  the  liens.    I  sent  the  check  to 
the  bank,  and  Rankin  told  me  defendant  had 
no  funds  to  meet  the  check,  as  Stewart  had 
wired  the  money  out  of  Leatherwood's  hands, 
or  countermanded  his  order.    Defendant  said 
this  money  was  to  pay  off  the  liens.    After  re- 
freshing my  recollection  I  remember  that  the 
defendant  told  Conley  he  would  receipt  him 
for  the  Millhiser  debt  if  he  would  release  the 
Hens."    There  was  other  testimony  corrobo- 
rating that  already  stated.  The  defendant  tes- 
tified in  his  own  behalf  that  he  thought  the 
$1,000  was  in  the  bank  when  he  gave  his  check 
to  Sheriff  Teague  for  $142.    Rankin  told  him, 
not  that  the  money  was  In  the  bank  to  his 
credit,  but  that  the  bank  had  received  a  tele- 
gram to  put  $1,000  to  his  credit,  and  that  the 
Older  to  do  so  was  immediately  countermand- 


ed. He  stopped  shipping  lumber,  and  was  not 
afterwards  notified  that  any  money  had  been 
placed  to  his  credit    Defendant  then  testi- 
fied :    "I  never  told  Conley  thkt  I  would  give 
him  a  receipt  for  the  Millhiser  claim  till 
money  was  placed  to  my  credit    If  there  was 
any  conversation  about  the  receipt  I  don't 
remember  it    I  owed  Marr  &  Co.  an  account 
and  I  might  have  agreed  to  credit  it  on  the 
Millhiser  matter  and  give  him  a  receipt,  but  I 
didn't  do  it"    He  further  testified  that  he 
did  not  tell  any  one  that  he  had  $1,000  in  the 
bank.    If  anything  was  said  about  it  by  him, 
it  was  when  he  returned  from  Asheville  and 
repeated  what  Rankin  had  told  him.    The  other 
material  portions  of  the  plaintiffs'  evidence 
were  denied.    The  witness  Rankin  testified 
that  the  bank  had  received  a  telegram  to 
pay  defendant  $1,000,  but  that  in  about  an 
hour    the    request    had    been    withdrawn, 
and    that   he    had   no   time    to   place   the 
amount   to   the   credit   of   defendant    and 
that  he  had  never  notified  him  of  it    No 
such  amount  was  ever  placed  to  his  credit. 
He  had  searched  for  the  telegrams,  but  could 
not  find  them,  and  thought  they  were  burned. 
The  order  authorized  the  bank  to  draw  for 
$1,000,  and  place  that  amount  to  defendant's 
credit    He  also  said  that  he  did  not  recol- 
lect telling  Teague  what  the  latter  stated 
he  had  said  to  him  at  the  bank  about  defend- 
ant having  a  credit  there  of  $1,000.    At  the 
close  of  the  plaintiffs'  testimony,  the  defend- 
ant moved  for  a  Judgment  of  nonsuit  under 
the  statute,  which  the  court  refused,  and  at 
the  close  of  all  the  testimony  he  renewed  the 
motion.    The  court  sustained  it  and  entered 
Judgment  of  nonsuit    Plaintiffs  excepted  and 
appealed. 

Fry  &  Rowe,  for  appellants. 

WALKER,  J.  (after  stating  the  facts).  A 
Judgment  of  nonsuit  requires  us  to  assume 
that  all  the  evidence  which  tends  to  establish 
the  plaintiffs'  case  is  true,  and  to  view  It  in 
the  aspect  most  favorable  to  the  plaintiffs, 
drawing  every  reasonable  and  legitimate  in- 
ference therefrom  which  the  Jury  could  have 
drawn,  had  they  passed  upon  the  case.  All 
the  facts  that  make  for  the  plaintiffs  must  be 
taken  as  established,  and  considered  by  us, 
and  all  those  that  make  against  them  must  be 
rejected.  In  a  few  words,  they  are  entitled  in 
this  court  to  the  most  favorable  Interpreta- 
tion of  the  evidence  after  excluding  all  that 
is  against  them.  Springs  v.  Schenck,  99  N. 
C.  551,  6  S.  B.  405,  6  Am.  St  Rep.  552;  Pur- 
nell  V.  Railroad,  122  N.  a  832,  29  S.  E.  953; 
Printing  Co.  v.  Raleigh,  128  N.  C.  616»  36 
S.  E.  33.  In  Brittain  v.  Westhall,  135  N.  C. 
496,  47  S.  E.  616,  the  principle  was  thus 
formulated:  "It  Is  well  settled  that  on  a 
motion  to  nonsuit  or  to  dismiss  under  the 
statute,  which  Is  like  a  demurrer  to  evidence, 
the  court  is  not  permitted  to  pass  upon  the 
weight  of  the  evidence,  but  the  evidence  must 
be  accepted  as  true,  and  construed  in  the  light 
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most  favorable  to  the  plaintiff,  and  every  fact 
which  it  tends  to  prove  mnst  be  taken  as 
established,  as  the  Jnry,  if  the  case  had  been 
submitted  to  them,  might  have  found  those 
facts  upon  the  testimony/'  It  was  said  in 
Avery  v.  Stewart,  136  N.  C.  430,  48  S.  B. 
775,  68  L.  R.  A.  776:  'The  right  of  the  plain- 
tiff to  have  [the  case]  submitted  to  the  Jury 
cannot  be  denied  or  abridged,  provided  there 
is  some  evidence  tending  to  establish  the 
plaintiff's  contention."  The  same  principle 
applies  with  equal  force  when  a  plaintiff,  in 
deference  to  an  adverse  intimation  of  the 
court,  submits  to  a  nonsuit  Glbbs  v.  Lyon, 
95  N.  O.  146;  Springs  v.  Schenck,  supra; 
Abernathy  v.  Stowe,  92  N.  0.  213.  The  court 
declares  in  the  case  last  cited  that  the  plaintiff 
is  entitled  to  go  to  the  Jury  if  in  any  view  of 
the  evidence  he  has  made  out  a  prima  facie 
case.  The  question  as  to  what  is  evidence  fit 
to  be  considered  by  the  Jury  was  discussed  by 
us  in  Byrd  v.  Express  Co.,  51  S.  E.  851,  and 
Campbell  v.  Everhart  (at  this  term)  52  S.  E. 
201. 

We  will  now  proceed  to  examine  this  case 
in  the  light  of  this  well-settled  rule.  If  the 
first  ruling  made  by  the  court  was  right— that 
Is,  the  refusal  to  nonsuit  the  plaintiff  at 
the  close  of  his  testimony,  then  the  second 
ruling  was  wrong,  as  none  of  the  evidence 
afterwards  introduced  could  be  considered 
against  the  plaintiff,  but  only  such  as  was 
in  his  favor.  But  we  pass  by  the  first  ruling, 
as  It  was  eliminated  when  the  defendant  In- 
troduced testimony,  and  we  are  now  confined 
to  the  second  ruling  dismissing  the  action  at 
the  close  of  all  the  testimony.  It  appears 
that  the  plaintiffs  sued  Marr  &  Go.  for  the 
recovery  of  the  debt  due  to  them,  and  ob- 
tained Judgment  Defendants  appealed  to 
this  court,  and  it  was  held  here  that  the 
transaction  between  Marr  &  Ck>.,  the  bank, 
and  Leatherwood  constituted  a  payment  of 
the  plaintiffs'  claim,  and  a  new  trial  was 
awarded.  Mlllhlser  v.  Marr,  128  N.  a  318, 
38  S.  E.  887.  The  case  was  again  tried  be- 
low, when  the  defendant  got  a  Judgment  and 
the  plaintiff  appealed.  Upon  testimony  sub- 
stantially identical  with  that  we  have  be- 
fore us,  this  court  held  that  there  was  evi- 
dence for  the  consideration  of  the  Jury  upon 
the  plea  of  payment,  and  that  the  only  ques- 
tion involved  was  one  of  fact,  whether  the 
money  had  been  placed  In  the  bank  to  Leath- 
erwood's  credit  and,  the  Jury  having  found 
with  the  defendant  the  Judgment  was  af- 
firmed. Millhlser  v.  Marr,  130  N.  C.  610,  41 
S.  E.  872.  Leatherwood  is  certainly  not  bound 
by  either  of  those  decisions,  under  the  doc- 
trine of  res  Judicata,  for  they  cannot  have 
that  force  and  effect  as  to  him;  he  not  hav- 
ing been  a  party  to  the  action.  But  if  we 
are  to  follow  those  cases  as  precedents, 
there  is  no  way  of  avoiding  the  conclusion 
that  his  honor  erred  in  the  trial  of  this 
cause,  when  he  withdrew  the  case  from  the 
Jury  and  decided  as  matter  of  law  that  the 
plaintiff  was  not  entitled  to  recover,  in  any 


view  of  the  evidence.  In  the  first  of  the 
decisions  of  this  court  to  which  we  have 
referred  it  is  said:  "In  what  way  Ladd  drew 
the  money  out  of  the  bank  does  not  appear, 
but  it  does  not  concern  defendants.  Under 
their  agreement  with  Leatherwood,  who  had 
it  in  bank  to  his  credit  it  had  been  appro- 
priated for  the  payment  of  plaintiffs'  debt 
and  if,  by  negligence  or  otherwise  upon  the 
part  of  the  attorney  or  the  bank,  Ladd  got 
hold  of  the  money,  plaintiffs  must  look  to 
them,  and  not  to  defendants.  Plaintiffs  were 
acting  through  their  agent,  liavlng  placed 
in  him  authority  and  trust  and  are  bound 
by  his  acts  in  dealing  with  defendants.  In 
no  sense  was  he  the  agent  of  the  defendant 
and  they  lost  all  control  over,  right  to,  and 
responsibility  for  the  money  when  he  agreed 
to  and  did  accept  it  in  payment  of  his  client's 
debt"  128  N.  C,  at  page  321,  38  S.  E.  88S. 
And  in  the  second  of  the  decisions  the  court 
says:  "His  honor  committed  no  error  In  hold- 
I  ing,  at  the  close  of  the  evidence,  that  all  there 
was  in  the  case  was  whether  or  not  the 
$1,000  had  been  placed  in  the  bank  to  the 
credit  of  Leatherwood  to  pay  off  the  liens. 
There  is  no  suggestion  that  Leatherwood  mis- 
applied the  fund,  but  it  is  admitted  that  he 
did  not  do  so.  Under  the  decision  of  this 
court  (Millhlser  v.  Marr,  128  N.  0.  318,  38 
S.  E.  887)  it  is  held  that  plaintiffs'  debt 
against  defendants  was  settled  when  W.  T. 
Conley  released  his  lien  and  agreed  that  his 
money  in  Leatherwood's  hands  should  be  ap- 
plied to  that  purpose."  130  N.  C,  at  page 
512,  38  S.  E.  887. 

Without  discussing  or  deciding  the  question 
as  to  the  liability  of  the  defendant  we  simply 
hold  that  there  was  evidence  for  the  Jury 
upon  the  issue  raised  by  the  pleadings.  We 
prefer  not  to  intimate  any  opinion  at  the 
present  stage  of  the  case  as  to  the  liability 
of  the  defendant  nor  until  we  have  a  finding 
of  the  Jury  upon  the  facts.  They  may  find 
against  the  plaintiffs,  and  it  may  not  there- 
fore, become  necessary  ever  to  decide  that 
question,  and,  if  they  find  for  the  plaintiffs, 
we  do  not  now  know  exactly  how  the  matter 
will  be  presented,  if  there  is  an  appeal.  We 
fully  concur  In  what  is  said  by  the  court  In 
Millhlser  v.  Marr,  130  N.  O.  512,  38  S.  E. 
887,  namely,  that  there  is  no  suggestion,  and* 
we  add,  no  evidence,  that  Leatherwood  ever 
misapplied  the  fund  or  any  part  of  it  nor, 
indeed,  that  he  ever  had  it  in  his  actual  pos- 
session. His  liability  must  depend  upon 
facts,  from  which  it  will  appear  that  he  has 
derived  no  personal  benefit  from  the  trans- 
action. 

There  are  other  exceptions  in  the  case,  but 
it  is  not  necessary  to  consider  them,  as  the 
decision  upon  the  matter  discussed  fa  suf- 
ficient to  dispose  of  the  appeal,  and  the 
other  questions  may  not  again  be  presented. 
We  will  suggest  however,  that  i&  tue  plain- 
tiffs expect  to  recover  upon  any  other  ground 
than  that  stated  in  the  complaint  for  ex- 
ample, upon  the  ground  of  negligence^  they 
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must  amend  tbelr  pleading.  Tb^  can  re- 
cover, IC  at  all,  only  according  to  the  allega- 
tions of  their  complaint  Fanlk  t.  Thornton, 
108  N.  a  314,  12  S.  E.  998. 

There  was  error  In  the  ruling  of  the  court 
The  nonsuit  will  be  set  aside,  and  a  new  trial 
awarded. 

Error. 

BROWN,  J.  (dissenting).  I  am  impelled  to 
dissent  from  the  opinion  and  conclusion  ia 
this  case. 

1.  The  allegations  of  the  complaint  are  to 
the  eflTect  that  the  defendant  received  the 
money  from  his  client,  and  the  action  is  evi- 
dently brought  to  recover  the  money  so  had  i 
and  received.    There  is  no  evidence  that  the  | 
defendant  ever  received  the  money  or  any-  | 
thing  else  in  payment  of  the  debt  | 

2.  If  the  defendant  Is  to  be  charged  with  | 
negligently  releasing  the  lien  on  the  lumber,  I 
which  it  is  claimed  he  held  for  his  client's 
benefit,  that  would  involve  a  radical  amend- 
ment to  the  pleadings,  and  practically  a 
change  in  the  cause  of  action.  As  no  amend- 
ment was  asked  for  in  the  superior  court  or 
In  this  court,  I  think  the  Judgment  should  be 
affirmed. 


a^o  N.  a  199) 

RUTHERFORD  COUNTY  COMUS  v. 
BRWIN  et  al. 

(Supremt  Ck>art  of  North  Carolina.  *  Dec  12, 
1905.) 

AppeaI/— Review— Ezcbftior—Neckssitt. 

Under  rule  of  practice  27  (89  8.  E.  vU),  re- 
qniring  objections  to  be  noted  by  exceptions, 
and  providing  that  no  exception  not  so  set 
out  and  made  a  part  of  the  case  or  record 
shall  be  considered,  a  general  exception  to  the 
trial  court's  action  on  the  report  of  a  referee 
will  not  be  considered  on  appeal,  where  there 
are  various  exceptions  to  the  report  and  sever- 
al questions  of  law  and  fact  passed  upon. 

Appeal  from  Superior  Coxat,  Rutherford 
County  i  W.  R  Allen,  Judge.  [ 

Action  by  the  commissioners  of  Rutherford  | 
county  against    L.    P.  Erwln    and    others.  I 
From  a  judgment  modifying  and  affirming  a 
report  of  a  referee  and  dismissing  the  action, 
plalntifr  appeals.    Affirmed.  « 

Civil  action  to  foreclose  a  tax  certificate 
heard  on  exceptions  to  the  report  of  a  referee. 
There  was  Judgment  modifying  and  confirm- 
ing the  report,  and  on  the  report  so  modified 
there  was  further  Judgment  dismissing  the 
action.    PlaintiH  excepted  and  appealed. 

Solomon  Oallert,  for  appellant  McBrayer 
&  McBrayer  and  B.  A.  Justice,  for  appellees. 

HOKE,  J.  (after  stating  the  case).  Tliere 
to  no  objection  properly  noted  In  the  case 
wlilch  requires  or  permits  this  court  to  dis- 
turb the  Judgment  of  the  court  below,  and 
the  same  is  afOrmed.  The  only  exception  to 
the  action  of  the  Judge  on  the  report  ie  In 
B2&0.— 00 


this  language:  "The  plaintiff  excepts  to  such 
rulings  adverse  to  it  and  appeals."  A  gener- 
al exception  to  the  many  rulings  of  the  Judge 
below  on  a  report  and  Judgment  of  the  kind 
here  presented  is  contrary  to  the  course  and 
practice  of  the  court  and  will  not  be  consid- 
ered. If  a  party  litigant  considers  himself 
aggrieved  by  the  rulings  of  a  Judge  on  excep- 
tions to  the  report  of  a  referee,  he  should 
point  out  his  objections  by  exceptions  duly 
noted,  and  as  a  rule  only  objections  so  indi- 
cated will  be  considered.  Rule  of  Practice 
No.  27  (39  8.  E.  vii);  CAark's  Code,  S  422,  and 
notes;  Young  v.  Kennedy,  95  N.  C.  266;  Bat- 
tle V.  Mayo,  102  N.  C.  413,  9  B.  B.  884;  Mc- 
Klnnon  v.  Morrison,  104  N.  C.  354,  10  S.  EL 
513.  In  Young  v.  Kennedy  it  is  held  that  an 
exception  to  the  report  of  a  referee  will  not 
be  considered,  where  it  is  vague  and  Indefinite 
and  imposes  on  the  court  the  necessity  of  an 
examination  of  the  entire  record  to  find  out 
its  meaning.  And  in  rule  27,  requiring  objec- 
tions to  be  noted  by  exceptions  briefly  stated 
and  numbered,  it  is  said  that  *'no  exception 
not  thus  set  out  or  filed  and  made  a  part  of 
the  case  or  record  shall  be  considered  by  the 
court  other  than  exceptions  to  the  Jurisdiction 
or  because  the  complaint  does  not  state  a 
cause  of  action,  or  motion  in  arrest  for  the 
insufficiency  of  an  indictment*' 

It  may  be  that  a  Judgment  and  report  there- 
on could  be  so  restricted  in  its  nature  that  a 
single  or  general  exception  would  note  the 
only  point  in  question,  but  not  so  here;  and 
there  could  be  no  better  illustration  of  the  wis- 
dom of  the  rule  and  the  reasonableness  of  its 
requirement  than  in  the  case  now  before  us. 
Here  is  a  complaint  containing  23  allegations 
as  necessary  to  state  the  plaintiff's  grievance; 
on  answer  duly  filed  a  reference  Is  ordered; 
the  referee,  after  taking  quite  an  amount  of 
testimony,  makes  an  elaborate  and  carefully 
pr^Mired  report  on  the  points  in  controversy: 
to  this  report  the  plaintiff  files  37  exceptions 
as  to  what  the  report  does,  and  a  good  num- 
ber Indicated  by  letters  as  to  what  It  fails  to 
do.  The  Judge  below  gives  the  matter  pains- 
taking consideration,  passes  upon  the  ques- 
tions of  law  and  fact,  confirms  or  modifies 
certain  portions  of  *the  report,  and  sets  aside 
others,  in  some  instances  substituting  his  own 
findings  of  fact  for  those  modified  or  set 
aside.  It  is  a  full  and  well-considered  Judg- 
ment, and  the  only  notice  of  any  objection  to 
it  is  in  the  language  of  the  exception  above 
stated.  Under  the  law  and  rules  of  practice, 
such  an  exception  will  not  be  considered  as 
raising  any  valid  objection,  and  the  Judgment 
of  the  court  below  dismissing  the  action  is 
affirmed.  While  we  rest  our  decision  on  tb^ 
form  of  the  exception,  there  seems  to  be  no 
error  in  the  proceedings  or  Judgment  whic> 
gives  the  plaintiff  any  Just  ground  of  com- 
plaint. 

Affirmed. 
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ALEXANDER  v.  DU  BOSB. 

(Supreme  Court  of  South  Carolina.    Nov.  16, 
1905.) 

1.  Pleading— Irrelevant  Matteb. 

Within  Code  Civ.  Proc.  1902.  S  181,  pro- 
viding that  irrelevant  or  redundant  matter  in  a 
pleading  may  be  stricken  out  on  motion  of  any 
party  aggrieved,  an  allegation  is  irrelevant 
when  it  has  no  substantial  relation  to  the  con- 
troversy. 

[Ed.  Note. — For  cases  in  point,  see  vol.  89, 
Cent.  Dig.  Pleading,  §  1156.] 

2.  Equitt— Pleading— Fraud. 

In  a  suit  in  equity,  where  fraud  is  al- 
leged, it  is  essential  that  the  facts  and  cir^ 
cumstances  consituting  the  fraud  should  be 
clearly  stated  and  it  is  not  reversible  error  to 
refuse  to  strike  out  matters  which  are  directly 
or  remotely  relevant  to  the  matter  sought  to  be 
established. 

[Ed.  Note.— For  cases  in  point,  see  vol.  19, 
Cent  Dig.  Equity,  S  326.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;  Dantzler,  Judge. 

Action  by  M.  Eliza  Alexander  against 
Charles  W.  Du  Bose.  From  an  order  strik- 
ing out  certain  allegations  of  the  complaint, 
and  refusing  to  strike  out  others,  both  par- 
ties appeal.    Affirmed. 

A.  B.  Stuckey  and  Galletly  &  Ragsdale, 
for  plaintiff.  J.  P.  McNeill  and  Wlllcox  & 
WlUcox,  for  defendant 


JONES,  J.  Both  sides  appeal  In  this  case 
from  an  order  of  Judge  Dantzl^  made  on 
the  hearing  of  defendant's  motion  to  strike 
out  certain  portions  of  the  complaint  as  Ir- 
relevant or  redundant  The  defendant  mov- 
ed to  strike  out  those  portions  of  the  com- 
plaint, herein  set  out  In  full,  which  are 
Italicized,  and  of  those  italicized  portions,  the 
Judge  struck  out  those  enclosed  within  brack- 
ets and  refused  to  strike  out  those  not  so 
enclosed.  The  defendant  appeals  from  so 
much  of  the  order  as  refuses  to  strike  out, 
and  the  plaintiff  appeals  from  so  much  of 
the  order  as  strikes  out  The  complaint  Is 
as  follows: 

"(1)  That  the  plaintiff  Is  the  owner  in  fee, 
and  In  the  possession  of 'a  part,  and  entitled 
to  the  immediate  possession  of  the  whole,  of 
all  that  tract  situate  in  the  county  of  Flor- 
ence, state  aforesaid,  containing,  by  a  recent 
survey,  826  acres,  more  or  less,  in  the  deeda 
of  conveyance  thereof,  and  is  bounded  by 
lands  owned  by  persons  now  or  formerly  as 
follows :  North  by  lands  of  W.  M.  Timmons, 
S.  E.  B.  HIckson,  and  Adeline  Sims;  east  by 
lands  of  S.  E.  Carter  and  Margaret  Conyers; 
south  by  Lynches  river;  and  west  by  lands 
of  J.  J.  Ward. 

"(2)  That  there  is  a  cloud  upon  the  title 
of  the  plaintiff  to  the  said  premises,  by  rea- 
son of  the  fact,  that  there  appears  of  record 
in  the  clerk's  office  of  said  county,  in  Book  1, 
on  page  728,  an  Instrument  of  writing,  pur- 
porting to  be  a  deed  of  conveyance  by  the 
plaintiff  to  the  defendant,  for  the  comiderth 


tian,  therein  expressed^  of  $5,347.4^,  and 
tohich  purports  to  have  been  signed  by  the 
plaintiff,  as  the  grantor,  and  two  subscrib- 
ing iDitnesses,  namely  J,  B,  Du  Bose  and 
May  Du  Bose.  That,  while  the  plaintiff  ad- 
mits that  she  placed  her  signature  to  the 
original  of  said  instrument  of  writing,  her 
signature  thereto  was  obtained  by  the  de- 
fendant by  fraud  and  deception  practiced 
upon  her  by  him,  as  hereinafter  more  fully 
stated.  Yet  at  the  time  she  signed  the  same 
there  was  no  consideration  whatever,  express- 
ed or  stated  in  the  Instrument,  nor  was  it 
witnessed  by  the  subscribing  witness  May 
Du  Bose,  whose  name  appears  as  a  witness 
thereto  {who  teas  then,  at  the  time  of  the 
signing  of  said  original  instrument,  not  at 
the  plaintiff's  home,  where  she  signed  the 
same,  but  was  many  miles  axoay,  as  the  plain- 
tiff is  informed  and  believes],  and  that  the 
plaintiff  has  never  acknowledged  to  her  that 
she  signed  or  executed  said  instrument  of  writ- 
ing. [That  the  other  subscribing  witness,  J, 
E,  Du  Bose,  was  present  at  the  plaintifTs 
home  on  or  about  the  date  of  said  instrument, 
to  wit,  the  16th  day  of  September,  1897  and 
did  witness  the  plaintiffs  signature  thereon. 
That  if  the  signature  of  the  said  May  Du 
Bose  was  placed  upon  the  original  instrument, 
of  which  the  said  record  purports  to  show  a 
copy,  it  was  put  there  toithout  the  authority  or 
consent  of  the  plaintiff]  and  that  the  deed  Is, 
therefore,  null  and  void  In  law,  and  should 
be  canceled  of  record  by  the  proper  order  of 
this  court 

"(3)  That  the  defendant  Is  now  [endeavor- 
ing to  defraud  the  plaintiff  of  her  right  and 
title  to  said  property]  by  claiming  that  he 
holds  the  absolute  title  thereto,  and  denying 
that  the  plaintiff  has  any  title  or  interest  In 
law  or  equity  to  the  same;  whereas,  not  only 
is  the  said  instrument  purporting  to  l>e  a  deed 
illegal,  by  reason  of  the  defects  and  deficien- 
cies above  stated,  but  that  the  slgnautre  of 
the  plaintiff  was  wrongfully  and  fraudulently 
obtained  thereon  by  the  defendant  by  reason 
of  the  following  facts  and  circumstances,  to 
wit:  That  the  plaintiff*s  former  husband, 
Dorsey  Q,  Du  Bose,  departed  this  life  on  or 
about  the  10th  day  of  June,  1891,  leaving  the 
plaintiff,  his  widow  and  the  mother  of  their 
children,  eight  in  number,  most  of  whom  were 
smaU  and  of  tender  years.  That  a  few  years 
before  his  death,  acting  under  the  counsel 
and  advice  of  her  husband,  who  was  the  man- 
ager of  all  her  affairs,  she  sold  a  tract  of  land 
in  Darlington  county,  and  after  paying  the 
mortgage  debt  thereon  reinvested  the  net  pro- 
ceeds in  the  purchase  of  the  tract  of  land 
above  described;  the  title  deed  being  taken 
to  and  in  the  name  of  the  plaintiff,  who  ex- 
ecuted a  mortgage  thereon  to  secure  the 
balance  of  the  purchase  money  thereof,  to  one 
Mrs.  Mary  Byrd,  about  the  year  1889.  That 
the  defendant  is  the  plaintiff's  next  old- 
est son,  and  his  father,  shortly  before  his 
death,  and  being  conscious  thai  his  death 
was  near  hand^  told^  the  defendaw^,  %oho. 
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"hp  experience  and  iuperior  advantage9  of 
education,  tcoi,  oi  he  thouffhi,  the  hest 
qualified  to  take  his  place  in  the  management 
of  the  J)U8ines9  affaire  of  the  plaintiff  after 
hie  death,  and  that  he  wanted  him  to  take 
care  of  hi8  mx>ther,  the  plaintiff,  and  take 
charge  of  the  affaire  at  home,  and  the  defend' 
ant  promised  to  do  so.  That  immediately 
upon  the  death  of  the  plalntilTs  said  husband 
the  defendant  took  exclusive  control  of  the 
said  plantation,  and  of  all  the  affairs  of  the 
plaintiff,  employed  his  younger  brothers,  the 
plaintifC's  other  children,  to  work  share  crops 
upon  said  land  year  after  year,  hiring  some 
for  wages,  and  agreeing  out  of  their  shares 
of  the  proceeds  of  the  crops  to  pay  their  board 
to  the  plaintiff,  who  kept  them,  boarded  them, 
and  cared  for  them  at  her  home  on  said  farm* 
with  the  understanding  that  the  net  proceeds 
of  the  crops  were  to  be  paid  by  the  defendant 
upon  the  said  purchase  money  mortgage  debt. 
He  received  all  of  the  same  and  has  never 
accounted  therefor  to  the  plaintiff.  Some 
time  during  the  year  1897  Reddln  Byrd,  the 
son  of  the  said  Mrs.  Mary  Byrd,  and  her  heir 
at  law,  as  she  had  died,  came  to  the  plaintiff 
and  asked  for  the  payment  of  the  said  mort- 
gage debt;  that  she  referred  him  to  lier  son, 
the  defendant,  and  had  no  further  business 
transaction  with  the  said  Reddln  Byrd.  The 
defendant  then  undertook  to  borrow  the 
money  for  the  plaintiff  elsewhere  by  a  mort- 
gage of  the  premises,  and  shortiy  thereafter 
sent  out  to  the  plaintiff's  home — the  defend^ 
9nt  was  not,  and  had  not  been,  Uving  at  home 
with  the  plaintiff  for  several  years^the  agent 
of  the  Scottish  Loan  Company,  to  inspect  ttie 
land  and  ascertain  its  value,  with  the  view  of 
lending  the  money  upon  a  mortgage  therefor. 
The  said  agent  stated  to  tl^e  plaintiff  and  the 
family  that  the  land  was  valuable,  and  that 
the  said  company  would  lend  the  money 
thereon.  The  plaintiff  and  her  entire  family 
were  pleased  at  this  statement,  and  became 
satisfied  that  the  home  would  "be  saved  from 
foreclosure  of  the  first-named  mortgage,  for 
the  pl4iintiff  had  been  informed  by  the  de- 
fendant that  the  said  premises  were  then  be- 
ing advertised  for  sale  under  the  power  of 
sale  in  the  first-named  mortgage,  which  could 
only  be  prevented  by  obtaining  the  money 
elsewhere  to  pay  off  the  same,  A  few  days 
after  the  agent  went  away,  the  defendant 
came  again  to  the  home  of  the  plaintiff  on  the 
said  tract  of  land,  and  without  any  previous 
agreement  or  understanding  with  her  brought 
with  him  the  said  Instrument  of  writing  pur- 
porting to  be  a  deed  of  conveyance,  and  re- 
quested the  plaintiff  to  sign  for  same,  stating 
that  it  was  necessary  for  her  to  make  the  titie 
over  to  hli9,  as  the  said  Scottish  Loan  Com- 
pany bad  refused  to  lend  the  money  to  her 
on  account  of  her  age ;  she  being,  as  he  said, 
above  the  age,  under  their  rules,  to  borrow 
money  of  them.  While  the  defendant  was 
her  son,  and  she  placed  great  confidence  in 
him,  she  hesitated  to  do  so,  asking  him  what 
Interest  she  would  then  have.    The  defend- 


ant replied  that  the  land  was  about  to  be 
sold  under  the  first  mortgage,  'and  you  and 
the  family  will  be  turned  out  of  the  house 
and  home,  and  be  put  in  the  public  road,  if 
you  do  not  sign  this  deed.'  The  plaintiff  be- 
gan to  cry,  and  the  defendant  walked  away 
from  the  house,  and  in  a  few  minutes  cams 
back  again,  and  repeated  the  statement  to 
her,  that,  if  she  did  not  sign  the  deed,  she 
upould  be  put  in  the  public  road,  and,  as  a  fur- 
ther Inducement  to  the  plaintiff,  told  her  that 
he  would  see  to  it  that  she  at  least  was  saved 
100  acres  around  the  dwelling  house.  That 
the  plaintiff  was  and  had  been  for  some  time 
In  declining  health,  under  the  constant  treat- 
ment of  her  physician,  and  was  not  expected 
tp  live  many  months,  her  mind  and  body  be- 
ing both  in  a  weak  condition,  but  trusting  the 
defendant  that  he  would  do  all  that  was 
right  and  proper  by  her  and  her  children  as 
to  the  whole  premises,  and  believing,  from 
defendant's  statement,  that  she  and  her  (j^bil- 
dren  would  be  put  out  penniless  if  she  did  not 
do  so,  signed  the  said  deed  as  aforesaid,  and 
acknowledged  her  signature  to  the  same  to 
her  other  son,  J.  B.  Dn.Bose,  who  was  pres- 
ent when  the  same  was  signed;  there  being 
no  other  witness  present,  as  above  stated. 
[That  at  the  time  of  the  signing  of  the  said 
deed  the  plaintiff  noticed  that  there  was  no 
consideration  or  purchase  price  made  therein, 
the  space  therefor  being  left  blank,  and  that 
she  has  no  knowledge  or  information  by  what 
means  the  consideration  thereon,  as  now  ap- 
pears of  record,  was  ascertained  or  placed 
there^  nor  has  she  received  any  consideration 
therefor  from  the  defendant  or  any  one  else, 
and  that  her  equity  of  redemption  under  the 
first  mortgage  stated  has  never  been  pur- 
chased from  her  by  any  one.  That  said  tract 
of  land  was  of  the  value  of  about  $10,000 
then  (1897)  and  Is  now  .worth  obout  $16,000. 
That  the  plaintiff  is  informed  and  believes 
that  the  defendant  soon  thereafter,  by  a 
mortgage  executed  by  him,  obtained  the  nee 
essary  money  to  pay  off  the  first  mortgage 
aforesaid,  which  was  about  the  sum  of  thlOO, 
as  the  plaintiff  is  informed  and  believes, 
though  it  might  be  that  the  same  should 
have  been  a  small  amount  if  the  defendant 
had  properly  applied  all  of  the  net  proceeds 
of  the  crop  thereon  prior  thereto  which  he 
had  received.  That  the  defendant* s  brothers, 
the  plaintiffs  other  sons,  to  wit,  Junius, 
Albert,  and  Oquin,  after  the  signing  of  the 
said  instrument  by  the  plaintiff,  continued  to 
work  crops  upon  said  lands,  either  for  wages 
or  under  share  crop  contracts  with  the  de- 
fendant, year  after  year ;  it  being  understood 
by  all  concerned  that  the  net  proceeds  were 
to  be  applied  to  the  indebtedness  on  said 
plantation.  That  the  defeudant  has  contin- 
ued to  receive  all  of  the  proceeds  from  said 
farm  from  year  to  year,  being  about  40  bales 
of  cotton  per  annum,  besides  tobacco  and  pro- 
vision crops,  and  has  never  accounted  there- 
for to  the  plaintiff,  but,  on  the  contrary,  now 
refuses  to  account  for  the  same,  or  for  any 
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other  Income  that  he  has  receired  therefrom, 
and  claims  an  absolute  fee-simple  title  to  said 
premises,  denying  that  the  plaintiff  has  any 
right  or  Interest  therein. 

"(4)  That  the  said  Dorsey  G.  Du  Bose  left 
a  life  insurance  policy  of  $1000  for  the  benefit 
of  his  wife  and  children,  but  left  a  chattel 
mortgage  on  his  horse  and  some  of  his  cattle 
to  one  John  McSween.  That  the  defendant 
was  duly  appointed  the  general  guardian  of 
the  six  minor  children  of  the  plaintiff,  and  ob- 
tained possession,  not  only  of  their  shares  of 
the  money  under  the  life  policy,  but  of  the 
plaintiff's  share  as  well.  That  she  signed  a 
receipt  for  the  same,  but  never  received  the 
money ;  the  same  being  paid  to  the  defendant 
That,  J)y  an  understanding  ioith  the  plaintiff, 
the  defendant  undertook  to  pay,  and  did  pay, 
off  the  said  chattel  mortgage,  using  the  plains 
tiff's  share  of  the  money  for  that  purpose, 
as  far  as  it  toould  go,  which,  as  plaintiff  is 
informed  and  helieves,  was  not  quite  suffloient 
to  pay  off  the  entire  amount  of  the  chattel 
mortgage;  but  the  defendant  took  charge  of 
the  personal  property  covered  tJierehy,  traded 
off  the  horse,  but  for  many  years  lert  the 
cattle  on  the  farm,  to  be  used  by  the  plaintiff, 
until  the  SOth  of  March,  1904,  he  came  to  the 
plaintiff's  home  and  took  away  all  of  the 
cattle,  being  four  head,  covered  by  said  chat* 
tel  mortgage,  and  their  increase,  and  con- 
verted the  same  into  his  own  use,  and  should 
account  for  all  of  the  same. 

["  (J).  That  shortly  after  the  plaintiff  made 
said  deed  the  defendant  wrote  to  his  neat 
oldest  brotJter,  Junius,  w?io  was  then  in  a 
western  state,  and  simply  stated  that  he  had 
the  mortgage  m>atter  arranged.  That  soon 
afterwards  Junius  returned  to  plaintiffs  home, 
and  upon  meeting  the  defendant  there,  he 
acknowledged  to  him  that  he  had  arranged 
the  meatier  by  borrowing  the  money  from  the 
Scottish  Loan  Company,  but  that  he  intended 
to  give  his  mother  100  acres  where  the  dweUr 
ing  house  is  located,  to  use  for  her  lifetime, 
and  at  her  death  the  same  to  be  turned  over 
to  him  for  his  share  of  the  plantation,  but 
'  that  the  rest  of  the  plantation  he  intended  to 
divide^  up  among  all  of  her  other  children  in 
equal  shares.  Of  this  the  plaintiff  is  in- 
formed by  her  son  Junius  and  believes  the 
same  to  be  true.] 

"(6)  That,  in  addition  to  all  the  crops  since 
his  father's  death,  the  defendant  has  also  re- 
ceived the  proceeds  of  about  200  acres  of  pine 
timber  on  said  tract  of  land,  which- was  man- 
ufactured into  lumber  by  the  defendant  by 
and  through  his  contract  with  some  person 
managing  a  sawmill,  and  which  he  had  put 
upon  said  land  about  the  year  1900.  That 
the  said  pine  timber  was  thick  and  of  good 
quality,  and  well  worth  at  least  the  sum  of 
$10  per  acre  aggregating  $2,000,  all  of  which 
the  defendant  converted  to  his  own  use,  and 
should  account  for  the  same.  That  the  de- 
fendant also  bad  manufactured  on  said  plan- 
tation, since  he  has  had  control  of  said  tract 
of  land,  60,000  cypress  shingles  of  the  value 


of  about  $250,  and  sold  tberefirom,  also,  2t 
sticks  of  square  timber,  and  should  accoont 
for  the  same. 

'*(7)  That  by  and  through  the  efforts  of  her 
son,  since  the  defendant  has  had  control  of 
said  premises,  the  plaintiff  has  procured  tc 
be  cleared  upon  said  land  55  acres  of  new 
land,  and  made  suitable  for  cultivation  In 
crops,  and  has  also  built  several  houses  and 
tobacco  bams,  in  the  confidence  that  she  and 
her  children  would  receive  the  benefit  thereof 
in  the  improvement  of  the  plantation,  which 
she  hoped  to  be  able  to  divide  among  them. 
[That  some  of  her  younger  children  are  now 
of  age  and  need  the  land,  which  she  desiree  to 
distribute  among  them.] 

"(8)  That  the  plaintiff  is  informed  and  be- 
lieves that  the  defendant  has  paid  off,  or 
nearly  paid  off,  the  mortgage  indebtedness 
aforesaid  upon  said  tract  of  land,  and, 
whether  the  same  has  been  paid  or  not,  she 
alleges  that  he  has  received  more  than  a  suffi- 
cient income  therefrom  to  pay  off  the  same, 
and  should  account  therefor. 

^'Wherefore  the  plaintiff  prays  judgment 
that  the  alleged  deed  by  the  plaintiff  to  the 
defendant  be  adjudged  illegal,  ftnudnlent 
null,  and  void.  That  the  defendant  be  re- 
quired to  account  for  the  mortgage  debt,  and 
to  account  for  the  rents  and  profits  received 
by  him  from  said  plantation,  and  the  live 
stock  and  personal  property  thereon,  since  the 
death  of  his  father  in  1891.  That  the  income 
be  applied  to  the  payment  of  the  debt,  and 
that  the  plaintiff  have  judgment  against  the 
defendant  for  excess,  and  for  such  other  re- 
lief as  may  be  just  and  proper,  and  for 
costs." 

1.  Section  181  of  the  Oode  of  Civil  Proce- 
dure of  1902,  provides:  "If  irrelevant  or 
redundant  matter  be  inserted  in  a  pleading, 
it  may  be  stricken  out  on  motion  of  any  per- 
son aggrieved  thereby."  *'An  allegation  is 
irrelevant  when  the  issue  formed  by  its  de- 
nial can  have  no  connection  with,  nor  effect 
upon,  the  cause  of  action."  Pom.  Ck>de  Ron. 
§  551 ;  Smith  v.  Smith,  50  S.  O.  67,  27  S.  B. 
545.  An  allegation  is  irrelevant  when  it  has 
no  substantial  relation  to  the  controversy. 
Nichols  V.  Briggs,  18  S.  a  473.  ^'Irrelevant 
matter  is  necessarily  redundant,  and  though 
redundant  matter — ^as  statements  of  eviden- 
tial facts — may  pertain  to  the  cause  of  action, 
yet  they  are  sometimes  called  irrelevant  as 
well  as  redundant"  Bliss  on  Oode  PI.  |  214. 
**Matter  which  has  no  connection  with  the 
cause  of  action  is  irrelevant,  while  the  state- 
ment of  evidential  facts  is  unnecessary.  The 
latter  may  be  very  pertinmt  They  may  all 
relate  to  the  case,  yet  their  statement  ps  un- 
called for,  and  violates  as  well  the  rule 
against  pleading  evidence,  and  therefore  em- 
bodies redundant  matter."  Same  author,  I 
423.  This  author  gives  as  his  seventh  rule 
for  the.  statement  of  a  cause  of  action  that 
''no  fact  should  be  stated  which  is  not  perti- 
nent and  whose  statement  la  not  necessary." 
In  secUon  163  of  the  Oode  of  avil  Prooe- 
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dure  of  1902,  It  Is  provided  that  the  complaint 
shall  contain  *'a  plain  and  concise  statement 
ot  the  facts  constituting  a  cause  of  action, 
without  unnecessary  repetition."  The  facts 
thus  required  to  be  stated  are  the  basic, 
ultimate  facts,  as  distinguished  from  facts 
which  are  merely  evidentiary.  These  gen- 
eral rules  sustain  the  action  of  the  circuit 
court  in  striking  out 

2.  On  the  other  hand,  this  Is  a  cause  in 
equity,  and  in  Smith  v.  Smith,  50  S.  G.  54, 
66,  27  S.  B.  545,  the  court  quotes  apprpvingly 
from  Pom.  Code  Rem.  527,  showing  that  **in 
the  legal  action  the  issuable  facts  are  few. 
In  the  equitable  suit  the  material  facts  upon 
which  the  relief  depends,  or  which  influence 
and  modify  it,  are  generally  numerous  and 
often  exceedingly  so.  In  the  former  th^  are 
simple,  clearly  defined,  and  certain.  In  the 
latter  they  may  be,  and  frequently  are,  com- 
plicated, involved,  contingent,  and  uncer- 
tain.** From  this  distinction  there  must  exist 
somewhat  more  latitude  in  such  cases  in 
stating  the  facts  and  circumstances  upon 
which  plaintiff  depends  for  the  relief  sought 
The  court  should  be  liberal  in  indulging  a 
statement  of  facts  which  may  be  material 
to  the  relief  sought,  in  whole  or  in  part 
This  is  especially  true  when  fraud  is  alleged, 
as  in  this  case,  for,  both  in  law  and  in 
equity,  it  is  essential  that  the  facts  and  dr- 
Gumstances  which  constitute  fraud  should  be 
set  out  clearly.  9  Enc.  PI.  ft  Pr.  684;  Qem 
Chemical  Co.  ▼.  Toungblood,  58  S.  C.  59, 
86  S.  B.  437.  In  such  cases  it  is  not  reversi- 
ble error  to  refuse  to  strike  out  matters 
which  are  '^directly  or  remotely  relevant  to 
the  matter  sought  to  be  established."  Allen 
V.  Cooley,  60  S.  C.  870,  88  S.  E.  622.  Under 
these  principles,  we  find  no  material  reversi- 
ble error,  in  so  far  as  he  refused  to  strike 
out  On  the  whole  we  do  not  see  that  either 
party  is  prejudiced  in  any  material  manner 
by  the  action  of  the  court 

The  exceptions  are  therefore  overruled, 
and  the  Judgment  of  the  circuit  court  is 
afflrmed* 

The  CHIEF  JUSTICE  did  not  participate  in 
this  opinion,  because  of  illness. 


(7S  8.  O.  48) 

ROBERT  BUIST  CO.  v.  LANCASTER  MER- 
CANTILE CO. 

(Supreme  Court  of  South  Carolina,  July  XL 
19Q5.    On  Rehearing,  Nov.  7,  1905.) 

1.    PbINCIPAL    and    AGBNT   —    AUTHOBETT    OF 

AOEJnV-QtJESTIOW  pob  Jubt— Instbuctiows. 

On  conflicting  evidence  as  to  the  limitation 

of  an   agent's   authority,  it  is  not  proper  to 

charge  that  the  agent  was  without  authority  hi 

the  premises. 
[Ed.  Note. — For  cases  In  point,  see  voL  40, 

Cent  Dig.  Principal  and  Agent,  |  724.] 

2L    EVIDElTCfB— SlMIULB  ObDKBS. 

On  the  issue  whether  an  order  for  goods 
was  given  or  not,  the  salesman  who  is  claimed 
to  have  taken/  the  order  may  not  testify  that  he 
rook  an  order  of  the  same  kind  from  another 


company  managed  by  the  alleged  purchaser  an£ 

that  such  order  was  accepted. 

8.  Pbinoipal  and  Agent  —  Evidence  —  De- 

olabations  of  aoenct. 

The  declarations  of  an  agent,  when  taken  In 
connection  with  the  ratification  of  his  acts  by 
the  principal,  are  competent  to  show  agency. 

[Ed.  Note. — For  cases  In  point  see  vol  40, 
Cent  Dig.  Principal  and  Agent  S  40.] 

4.  Same— CoNTBACTS    of   Aoenis-Questions 

FOB  JUBT. 

Whether  a  salesman  sold  goods  under  an 
agreement  that  his  principal  should  pay  the 
freight  held,  under  the  evidence,  which  was  con- 
flicting, a  question  for  the  jury. 

5.  TbIAI.    —    DlBEOTBD     VebDICTS    —    WHEN 

Pbopeb. 

It  is  improper  to  direct  a  verdict  where 
there  is  competent  evidence  in  support  of  the 
iBsaes  raised  in  the  case. 

_[Ed.  Note.— For  cases  hi  pohit,  see  voL  46, 
Cent  Dig.  Trial,  {  338.]         »~    *»     . 

6.  New  Tbial— Obounds  —  Sufficienot  of 
Evidenoe. 

Where  there  is  evidence  in  support  of  the 
Issues  in  a  case,  it  is  not  error  to  refuse  a  new 
trial. 

[Ed.  Note.— For  cases  in  point,  see  voL  87, 
Cent  Dig.  New  Trial,  »  142-145.J 

7.  Sales— Acceptance  of  Goods— Effect. 
,^,^%  ^^^  **"**  *  purchaser  accepts  a  part  of 

a  bill  of  goods  sold  and  pays  for  them,  with  the 
frei^^ht  thereon,  does  not  estop  him  to  deny  his 
liability  to  pay  freight  on  the  balance  of  the  bill. 

8.  Sasod— Tebms  of  Contbaot— Evidence. 

On  an  issue  as  to  whether  the  seller  of 
goods  contracted  to  pay  the  freight  evidence  of 
a  decline  in  the  market  subject  to  which  the 
order  was  taken,  is  admissible. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County;  Watts,  Judge. 

Action  by  the  Robert  Buist  Company 
against  the  Lancaster  Mercantile  Company. 
From  the  Judgment  rendered,  plaintiff  ap- 
peals.   Affirmed. 

B.  B.  &  R.  B.  Allison,  for  appellant 
Green  &  Hlnes,  for  respondent 


POPE,  C.  J.  This  action  has  been  on  ap- 
peal once  before.  See  68  8.  C.  523,  47  B. 
E.  978.  There  were  two  points  decided  on 
that  appeal,  to  wit:  (1)  That  it  was  the 
duty  of  the  Jury  to  accept  the  charge  of  the 
circuit  Judge  and  return  a  verdict  in  accord- 
ance therewith,  and  upon  a  failure  to  do  so 
that  this  court  will  order  a  new  trial.  (2) 
That  where  a  contract  is  silent  as  to  whether 
the.  shipper  of  a  consignee  shall  pay  the 
freight  on  the  shipment  the  presumption  of 
the  law  is  that  the  consignee  will  pay  the 
freight  <^  shipment  but  that  this  pre- 
sumption of  law  may  be  rebutted  by  parol  or 
other  testimony  that  the  shipper  was  to 
pay  freight  from  the  point  of  shipment  to  the 
destination  of  such  shipment  21  A.  &  E. 
Ency.  of  Law.  1094.  Trial  de  novo  was 
therefore  ordered.  The  new  trial  took  place 
before  Judge  Watts  and  a  Jury.  The  verdict 
was  for  plaintifl  for  the  sum  of  $97.40.  A 
motion  for  a  new  trial  upon  the  minutes  of 
the  court  was  then  made  by  the  plaintiff. 
After  argument  the  circuit  Judge  refused  the 
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lotlon.  Upon  entry  of  judgment,  the  plain- 
tiff alone  appealed. 

The  following  were  the  exceptions  of  the 
plaintiff: 

"(1)  It  is  respectfully  submitted  that  the 
testimony,  especially  the  refusal  of  the  de- 
fendant to  accept  and  pay  for  the  potatoes  at 
the  price  specified  in  the  order  (a)  for  the 
purchase,  all  show  that  the  contract  was 
over  the  freight  charge;  and  the  circuit 
judge  haying  charged  the  jury  that  the  said 
order  in  writing  for  the  purchase  raised  the 
presumption  that  the  defendant  was  bound 
to  pay  the  freight,  unless  the  defendant  by 
^me  direct  positive  proof,  parol  or  written, 
could  show  that  the  plaintiff  had  agreed  to 
pay  Bald  freight,  and  no  such  agreement  by 
plaintiff  or  any  authorized  agent  having  been 
shown,  the  circuit  judge  erred  in  refusing 
the  motion  for  a  new  trial. 

"(2)  The  Supreme  Court  having  held  at  the 
former  hearing  In  this  case  that  the  writ- 
ten order  for  the  purchase  raised  the  pre- 
sumption that  the  defendant  was  liable  to 
pay  the  freight,  imless  the  defendant  could 
show  by  parol  testimony  outside  of  that  order 
that  the  piaintlif  had  positively  agreed  to 
pay  the  freight;  and  no  such  parol  or  other 
testimony  to  establish  such  agreement  having 
been  produced,  the  jury  failed  to  follow  the 
law  as  given  by  the  circuit  judge,  it  was 
error  in  the  judge  to  refuse  to  set  aside  the 
verdict 

"(3)  It  being  admitted  that  the  order  in 
writing  for  the  purchase  was  sent  up,  both 
in  the  answer  and  the  admissions  on  the 
trial,  this  was  an  established  fact  which 
could  not  be  contradicted;  and  the  presump- 
tion of  law  raised  thereby  that  defendant 
was  bound  to  pay  the  freight,  and,  no  testi- 
mony having  been  adduced  to  rebut  this 
presumption,  the  circuit  judge  erred  in  re- 
fusing a  new  trial. 

"(4)  Because  the  circuit  judge  erred  In 
allowing  L.  G.  Lazenby,  who  purchased  the 
potatoes,  to  testify  that  John  Mahan  sold  him 
the  potatoes  delivered  in  Lancaster,  without 
showing  that  John  Mahan  was  authorized  by 
the  Robert  Bulst  C!ompany  to  do  so,  and  to 
testify  before  the  jury  that  the  order  in  writ- 
ing for  the  purchase  of  the  goods  was  not  the 
order  of  the  defendant,  against  the  protest 
of  the  plaintiff. 

"(5)  Because  the  circuit  judge  erred  in  al- 
lowing I  J.  C  Lazenby  to  testify  before  the 
jury  that  John  Mahan,  in  making  the  contract 
for  the  purchase,  acted  as  the  agent  of  the 
Robert  Buist  Ck)mpany,  without  showing  that 
be  was  authorized  by  the  plaintiff  to  make 
the  contract  contended  for,  and  without  show- 
ing that  John  Mahan  was  acting  within  the 
scope  of  his  authority. 

"(^  Because,  the  circuit  judge  having  ruled 
on  the  trial  and  in  his  charge  to  the  jiury 
that  it  was  incumbent  on  the  defendant  to 
prove,  outside  of  the  written  order  for  the 
purchase^    that   the   plaintiff,   Robert   Buist 


Ck>mpany,  had  agreed  to  pay  the  freight,  and 
that  it  was  incumbent  on  the  defendant  not 
only  to  prove  that  John  Mahan  was  the  agent 
of  the  plaintiff,  but  also  that  he  was  acting 
within  the  scope  of  his  authority,  and  the 
jury  disregarding  this  instruction,  having 
found  a  verdict  against  the  plaintiff  without 
such  proof,  the  circuit  judge,  it  is  submitted, 
erred  as  a  matter  of  law  in  refusing  a  new 
trial 

"(7)  Because  the  circuit  judge  in  his  order 
refusing  a  new  trial  erred  in  holding  that 
the  testimony  was  sufficient  to  support  the 
verdict,  when  there  was  no  testimony  at  all 
that  the  plaintilf  agreed  to  pay  freight,  and 
no  competent  testimony  whatever  to  show' 
that  John  Mahan  had  authority  to  bind  the 
plaintiff  to  pay  the  freight  The  whole  testi- 
mony in  the  case  shows  that  John  Mahan  was 
merely  a  soliciting  agent  for  the  plaintiff, 
without  authority  to  make  a  binding  contract, 
and  such  was  his  own  testimony. 

"(8)  Because  the  written  order  for  the  pfor- 
chase  of  the  potatoes  was  sent  up  by  the  de- 
fendant through  the  mail  to  plaintiff  at 
Philadelptila  for  acceptance  or  r^ection, 
wherein  was  made  no  mention  of  freight 
charges  for  transportation;  and  the  defoidant 
having  failed  to  offer,  on  the  trial  below, 
any  legal  or  competent  testimony,  oral  or 
written,  to  show  that  plaintiff  or  any  author- 
ized agent  had  ever  agreed  to  pay  ft^ht 
charges  on  the  shipment  from  Philadelidiia 
to  Lancaster,  S.  O.;  and  these  facts  having 
been  brought  to  the  notice  of  the  drcuit 
judge  when  the  motion  for  a  new  trial  was 
made  before  him,  he,  it  is  refifpectfnlly  sub- 
mitted, erred  as  a  matter  of  law  in  refusing 
the  motion  for  a  new  trial. 

"(9)  Because  the  written  order  of  the  de- 
fendant for  the  purchase  of  the  potatoes 
raised  the  presumption  of  law  that  the  de- 
fendant was  to  take  them  at  the  invoice  price 
and  pay  for  their  shipment  to  Lancaster,  un- 
less there  was  some  oral  or  further  agreemoit 
between  plaintiff  or  some  authorized  agent 
and  the  defendant  to  the  effect  that  plain- 
tiff would  pay  the  freight  charges;  and  no 
legal  or  competent  testimony,  parol  or  writ- 
ten, of  any  such  agreement  having  been  of- 
fered in  evidence  on  the  trial,  the  circuit 
judge  erred  in  not  considering  this  point  and 
in  refusing  a  new  triaL 

'*(1(>)  Because  the  circuit  judge  erred  in  not 
following  the  ruling  made  by  the  Supreme 
Court  in  this  case.  Robert  Buist  Co.  v.  Lan- 
caster Mercantile  Co.,  68  S.  a  523,  47  S.  E. 
978.  The  Supreme  Court  held  that  it  was 
competent  for  the  defendant  as  purchaser  to 
rebut  the  presumption  that  he  was  to  pay 
the  freight  and  to  show  by  parol  testimony 
that  the  plaintiff  agreed  to  do  so';  and,  the 
circuit  judge  reviewing  the  minutes  of  the 
trial  after  the  verdict  and  seeing  that  no 
competent  parol  testimony  had  been  offered 
at  the  trial  to  show  that  plaintiff  had  agreed 
to  pay  the  freight,  it  is  submittal  that  he 
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erred  in  refusing  the  motion  for  a  new  triaL 

"(11)  Because,  the  circuit  Judge  haying 
ruled  and  instructed  the  jury  that  the  onus  of 
rebutting  the  presumption  raised  by  the  writ- 
ten order  or  contract  for  the  purchase  rested 
on  the  defendant  to  show  by  posltiye  testi- 
mony that  the  plaintiff  had  agreed  to  pay  the 
freight  on  the  shipment,  and  it  haying  been 
made  to  appear  when  the  motion  for  a  new 
trial  was  made  that  no  such  testimony  had 
been  offered,  the  circuit  judge  erred  in  re- 
fusing to  grant  a  new  trial. 

*'(12)  Because  there  was  no  testimony  of- 
fered to  show  that  plaintiff  had  authorized 
John  Mahan  to  make  an  agreement  to  deliyer 
the  potatoes  in  Lancaster  free  of  charge,  and 
It  was  not  competent  for  defendant  to  proye 
by  the  declarations  of  Mahan  that  he  had 
such  authority.  The  relation  between  John 
Mahan  and  plaintiff  was  that  Mahan  was 
only  a  soliciting  agent  of  plaintiff,  without 
authority  to  make  a  binding  contract,  as  the 
provisions  of  the  written  order  for  the  pur- 
chase of  the  goods  and  plaintiff's  acceptance 
of  the  same  and  the  testimony  of  Jolm  Mahan 
clearly  show.  And  it  Is  submitted  that  the 
circuit  judge  erred  in  allowing  the  defendant 
to  attempt  to  prove  by  the  witnesses  Lazenby, 
Brown,  and  Cames  such  alleged  agency  by 
the  declarations  of  Jolm  Mahan,  and  the 
plaintiff  should  have  a  new  trial. 

''(14)  Because  the  circuit  judge  erred  In 
allowing  Ix  C.  Lazenby,  the  general  manager 
of  the  defendant,  and  other  witnesses  in 
their  testimony  to  disown  the  very  order  for 
the  purchase  of  the  goods  which  the  defend- 
ant had  admitted  to  have  made  and  sent  up, 
as  this  was  an  established  fact,  not  to  be 
contradicted. 

**ilS)  Because  there  was  not  a  particle  of 
legal  or  competent  testimony  to  show  that 
Robert  Buist  Company,  plaintiff,  ever  agreed 
to  pay  the  freight  charges  on  the  potatoes, 
and  the  circuit  judge  would  have  been  justi- 
fied in  directing  a  verdict  at  least  for  the 
price  of  the  60  barrels  of  potatoes  and  the 
direct  freight  on  the  whole  shiinnent,  and  he 
erred  in  refusing  a  new  trial. 

•*(16)  Because  the  consolidated  order  (a) 
in  writing  being  admitted,  and  being  silent 
as  to  who  shall  pay  the  freight,  and  there 
being  no  testimony  whatever  that  plaintiff 
promised  or  agreed  to  pay  the  freight,  and 
the  defendant  haying  refused  to  accept  the 
75  barrels  of  potatoes  on  the  sole  ground 
that  plaintiff  would  not  deduct  the  freight 
charges  on  the  same  from  the  invoice  price 
thereof,  the  circuit  judge  could  have  legally 
directed  a  verdict  for  plaintiffs  for  the  in- 
voice price  of  50  barrels  of  potatoes,  with  the 
direct  freight  on  the  75  barrels  shipment 
added;  and,  this  being  so,  the  circuit  judge 
erred  in  refusing  a  new  trial. 

"(17)  Because  the  contract  In  writing  for 
the  purchase  being  silent  as  to  freight  char- 
ges raised  the  presumption  that  the  purchas- 
er was  bound  to  pay  the  freight,  and,  the  de- 
fendant having  signally  failed  on  the  trial 


to  show  by  parol  or  otherwise  that  plaintiff 
had  agreed  to  pay  the  freight,  the  verdict  of 
the  Jury  was  clearly  erroneous  and  not  re- 
sponsive to  the  instructions  of  the  presiding 
judge. 

"(18)  Because,  the  defendant  having  ac- 
cepted and  used  the  8  barrels  of  onion  seta 
and  beans,  being  a  part  of  the  50-barrel  ship- 
ment, and  having  paid  the  freight  thereon 
without  making  any  objection,  it  was  a  rati- 
fication of  the  contract  contended  for  by  plain- 
tiff, and  defendant  should  be  made  to  pay 
the  freight  on  the  entire  shipment 

"(10)  Because,  the  defendant  having  re- 
fused to  pay  the  contract  price  of  the  pota- 
toes on  the  sole  and  only  groimd  that  it- 
was  not  bound  for  the  freight,  and  the  pur- 
chaser having  testified  that  the  market  for 
Eastern-grown  potatoes  was  higher  at  the 
time  of  the  shipment  than  it  was  at  the  time 
the  purchase  was  made,  the  defendant 
should  be  confined  to  the  issue  made  as  to 
who  should  pay  the  freight,  and  not  be  al- 
lowed to  contradict  itself  by  making  a  pre- 
tense that  it  could  buy  potatoes  cheaper,  es- 
specially  as  all  the  testimony  showed  that 
the  market  price  had  risen. 

"(20)  Because  the  circuit  judge  erred  In 
permitting  L.  C.  Lazenby,  the  purchaser,  to 
testify  that  John  Mahan  claimed  to  be  an 
agent  of  plaintiff  and  that  he  purchased  the 
potatoes  from  him,  without  first  proving  by 
some  competent  testimony  that  Mahan  was 
an  agent  and  acted  within  the  scope  of  his 
authority. 

"(21)  Because  John  Mahan  was  a  solicit- 
ing agent  for  plaintiff  to  take  orders  to  be 
sent  up  to  plaintiff  for  acceptance  or  rejec- 
tion, and  he  acted  in  this  instance  as  the 
agent  of  the  defendant  in  sending  up  the  con- 
solidated order;  and  the  circuit  judge  could 
very  well  have  instructed  the  jury  that  there 
was  no  competent  evidence  offered  to  prove 
that  John  Mahan  was  authorized  to  bind 
plaintiff  to  pay  the  freight  on  the  potatoes. 

"(22)  Because  the  circuit  judge  erred  in 
excluding  the  following  testimony  of  John 
Mahan,  offered  in  reply,  as  a  part  of  his  dep- 
osition, to  wit:  .  'About  the  time  I  sent  an 
order  from  the  Kershaw  Merchantlle  &  Bank- 
ing Company,  Kershaw,  S.  C,  to  [his]  house 
for  25  barrels  of  same  kind  of  potatoes  and 
at  the  same  price,  and  the  order  was  accept- 
ed, the  goods  were  shipped  and  were  paid 
for,  freight  and  all,  and  no  question  was 
made  about  freight;  and  he  was  surprised 
to  hear  of  the  objection  made  by  the  defend- 
ant after  their  goods  were  shipped  in  this 
case,  and  they  are  understood  to  be  run  by 
the  same  man,  only  in  a  different  town/ 

"(23)  Because  the  circuit  judge  erred  in 
excluding  a  part  of  the  depositions  of  H.  C. 
Stabler,  offered  in  reply,  on  the  same  point  as 
that  of  Mahan's  excluded.*' 

It  now  becomes  our  duty  to  pass  upon  these 
exceptions.  We  will  do  so  by  grouping  them 
as  hereinafter  indicated.  We  might  premise 
our  remarks  by  stating  that  the  sole  ques- 
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tlons  which  are  presented  here  relate  to  the 
$36  for  freight  on  50  barrels  of  potatoes  and 
$108  for  freight  on  75  barrels  of  potatoes 
from  Philadelphia  to  Lancaster  and  the  re- 
turn thereof  from  Lancaster  to  Philadelphia; 
it  being  conceded  that  the  plaintiff  is  entitled 
to  its  judgment  for  $07.40,  which  sum  the 
defendant  has  several  times  tendered  to  the 
plaintiff. 

1.  As  to  the  twenty-first  exception:  There 
was  a  question  raised  by  the  testimony,  not 
that  John  Mahan  was  a  soliciting  agent  for 
the  plaintiff,  but  that  his  authority  as  such 
agent  was  limited.  Both  parties  addressed 
themselves  in  their  testimony  to  this  question. 
It  was  therefore  not  proper  for  the  circuit 
Judge  to  say  to  the  jury  that  John  Mahan  was 
not  authorized  to  bind  plaintiff  to  pay  the 
freight  on  the  potatoes.  This  exception  must 
be  overruled. 

2.  As  to  the  twenty-second  exception: 
When  the  circuit  Judge  excluded  the  testi- 
mony of  John  Mahan  relating  to  the  order 
he  had  sent  from  the  Kershaw  Mercantile 
Banking  Company,  and  the  order  was  ac- 
cepted, and  the  goods  shipped,  he  did  not  err. 
It  was  no  part  of  the  case  then  before  the 
court,  and  should  have  been  excluded.  This 
exception  is  overruled. 

As  to  the  twenty-third  exception:  We 
might  decline  to  pass  on  this  exception,  as  it 
is  not  complete  in  itself;  but,  apart  from  that, 
the  witness  H.  0.  Stabler  resided  in  the  city 
of  Philadelphia,  and  his  testimony  related 
to  transactions  with  other  parties  who  had 
no  possible  connection  with  the  defendant 
here.  It  was  entirely  extraneous.  There 
would  be  no  end  if,  in  an  endeavor  to  un- 
ravel one  transaction  with  the  defendant 
the  plaintiff,  through  his  witnesses,  should 
endeavor  to  pat  in  testimony  every  other 
transaction  of  the  plaintiff  with  all  its  cus- 
tomers wholly  disconnected  with  the  defend- 
ant   This  exception  is  overruled. 

3.  We  will  next  notice  exceptions  4,  6,  12, 
14,  and  20,  referring  as  they  do  to  the  alleged 
errors  of  the  circuit  Judge  during  the  taking 
of  the  testimony.  When  we  held,  in  dis* 
posing  of  the  first  appeal  in  this  case,  that 
It  was  competent  for  the  defendant  as  pur- 
chaser, to  rebut  the  presumption  that  he  was 
to  pay  the  freight  and  to  show  by  parol 
testimony  that  the  plaintiff  agreed  to  do  so, 
such  decision  by  this  court  bound  both  par- 
ties to  the  suit  and  therefore,  when  the 
second  trial  came  on,  it  was  competent  for 
the  defendant  to  introduce  such  parol  testi- 
mony. This  he  attempted  to  do  by  Lazenby, 
Brown,  and  Games.  Each  of  those  witnesses 
testified'  that  the  plaintiff,  through  his  agent 
John  Mahan,  agreed  to  place  the  potatoes 
at  Lancaster,  S.  C,  for  the  prices  set  up  in 
the  order.  It  is  true  that  the  plaintiff  was 
acting  through  its  agent  John  Mahan,  and 
;t  is  necessary,  when  such  agency  is  set  up, 
^hat  the  extent  of  such  agency  should  appear, 
as  is  well  said  by  Mr.  Justice  Jones,  in  Mc- 
Ghee  v.  Wells,  67  &  a  280,  287,  35  S.  B.  628, 


632  (76  Am.  St  Rep.  567):  **The  power  ot 
the  agent  may  be  general  or  it  may  be 
Eipecial.  It  Is  general  when  the  agent  is 
empowered  to  do  a  particular  thing,  or  many 
things,  in  any  way  necessary  or  proper  to 
accomplish  the  end.  It  is  special  when  the 
agent  is  empowered  to  do  a  particular  thing, 
or  many  things,  in  a  limited  way.  The  Jury 
must  determine  the  character  of  the  agency 
from  the  testimony.  If  general,  the  principal 
is  bound  if  the  agent  exceed  his  authority, 
and  the  other  party  did  not  know  it  If 
special,  the  agent  must  follow  his  instruction, 
else  the  principal  will  not  be  bound."  It  is 
useless  to  multiply  quotations  of  the  law  on 
the  subject  of  agency.  Now,  here  is  John 
Mahan,  as  a  stranger  to  the  defendant  solicit- 
ed orders  from  such  defendant  He  disclosed 
his  principal  to  be  Robert  Buist  Company. 
He  undertook  to  sell  for  his  principal.  He 
made  a  contract  for  the  sale  by  his  principal, 
of  the  barrels  of  potatoes  in  question,  at  a 
particular  price  for  each  variety  sold.  He 
wrote  out  the  order  himself,  though  signing 
the  name  of  the  defendant  and  on  the  or- 
der the  name  of  John  Mahan  appears.  The 
order  was  dated  October  24,  1900.  A  r^ly 
In  the  following  words  was  received  by 
the  defendant:  'Thiladelphia,  Nov.  2,  1900. 
Lancaster  Mercantile  Co.,  Lancaster,  &  C. — 
Oentlemen:  We  are  in  receipt  of  your  valued 
order,  through  our  Mr.  Mahan,  which  we 
accept  and  will  forward  at  the  proper  time  as 
agreed.  Yours  very  truly,  Robert  Buist  Cou'* 
Here  we  have  the  agency  of  Mr.  Mahan  as- 
serted by  himself  for  the  defendant  and 
validated  by  the  plaintiff  itself.  The  agency 
of  Mr.  Mahan,  therefore,  is  established.  He 
was  authorized  by  the  plaintiff  to  sell  its 
potatoes.  The  sale  of  the  article  was  for 
a  particular  price.  Whether  the  articles  so 
sold  were  to  be  free  of  freight  to  the  defend- 
ant was  a  legitimate  part  of  the  agency  of 
sale.  Here  the  testimony  diverges.  The 
plaintiff  and  its  witnesses  insisting  that 
freight  was  to  be  paid  by  the  defendant  but 
the  defendant  and  its  witnesses  testify  that 
the  plaintiff  was  to  pay  the  freight  It  is 
therefore  a  question  squarely  presented  to 
the  Jury.     These  exceptions  are  overruled. 

4.  We  will  next  consider  the  fifteenth  and 
sixteenth  exceptions;  these  two  exceptions, 
complaining  as  they  do  of  the  circuit  judge^s 
failure  to  direct  a  verdict  for  the  plaintiff. 
Whenever  there  is  any  competent  testimcmy, 
it  is  the  duty  of  the  Judge  to  submit  the  issue 
to  the  Jury.  An  examination  of  the  testi- 
mony shows  that  there  was  testimony  In  this 
case.  Therefore  it  was  not  error  for  the 
circuit  Judge  to  submit  the  whole  issue  to 
the  Jury.    These  exceptions  are  ov^ruled. 

5.  We  will  next  consider  exertions  1,  2, 
8,  6,  7,  8,  9,  10,  11,  12,  and  17,  referring  as 
they  do  to  the  alleged  error  of  the  court  in 
refusing  plaintiff's  motion  for  a  new  trial. 
The  record  here  discloses  that  the  motion 
for  a  new  trial  was  made  on  the  minutes  of 
the  court    It  is  established  by  r^;>eated  de- 
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cisions  in  this  court  that  the  drcQit  in6ge 
is  clothed  by  law  with  a  wise  discretion  in 
disposing  of  motions  for  a  new  trial.  This 
court  -only  grants  a  reversal  of  the  circuit 
judge  when  there  is  no  testimony  on  an  issue 
holding  that  in  such  an  event  that  an  error 
of  law  arises.  A  careful  perusal  shows  that 
there  was  testimony  on  all  the  issues.  It 
was  not  error  for  him  to  refuse  the  new  triaL 
These  exceptions  are  therefore  overruled. 

6,  7.  We  will  next  pass  upon  exceptions  18 
and  19.  We  see  no  error  charged  against  the 
circuit  Judge  in  the  eighteenth  exception; 
but,  even  if  there  had  been,  we  would  feel 
obliged  to  overrule  the  exception.  And  as  for 
the  nineteenth,  we  will  remark  that  when 
the  plaintiff  shipped  the  75  barr^s  of  potatoes 
he  made  no  offer  to  reduce  the  price  because 
said  potatoes  had  fallen  in  the  Eastern 
market  No  doubt  the  jury  considered  this 
matter  la  making  up  their  verdict  These 
two  exceptions  are  overruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be,  and  is,  here- 
1^^  affirmed. 

On  Rehearing. 

PER  CURIAM.  After  careful  considera- 
tion of  the  petition  for  a  rehearing,  the  court 
is  satisfied  that  no  material  question,  either 
of  law  or  fact,  has  been  disregarded  or  over- 
looked. Hence  there  is  no  ground  for  a  re- 
hearing. 

It  is  therefore  ordered  that  the  petition  be 
dismissed,  and  that  the  order  heretofore 
granted  staying  the  remittitur  be  revoked. 


OS  8.  a  eo) 

STATE  V.  WALDROP. 

(Bupreme  Court  of  South  Carolina,  Oct  28, 
1905.    On  Rehearing,  Nov.  9,  1905.) 

1.  Cbiminal  Law— EvincNcs  — WsTrrsN  In- 
natJMKMTS— Pboov  or  Ezsoution— Nbobs- 
eiTT. 

The  execution  of  a  written  Instrnment, 
Introduced  merely  to  prove  a  collateral  fact, 
need  not  be.  formally  proven. 

[Bid.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  S  1028.J 

2,  Pbingipai:.  and  Agent— RAnnoATioif  oy 
Agent's  Act. 

It  is  not  necessary  for  a  principal  to  be 
present  at  the  time  of  the  commission  of  his 
agent's  act  in  order  for  him  to  ratify  that  act 
8.  WiTNBSsEs— Right  to  Iicpkach— Subfbisb. 

In  homicide,  the  state  may  be  permitted  to 
interrogate  its  witness  as  to  his  evidence  at 
the  coroner's  Inquest,  in  order  to  show  that 
the  state  was  taken  by  surprise  by  the  witness' 
evidence. 

[Ed.  Note. — ^For  cases  in  point  see  voL  50, 
Cent  Dig.  Witnesses,  §  1096.J 

4.  Homicide  —  Self-Dsfbnss  —  Thbxats 
▲gainst  Habitation. 

A  threat  by  deceased  to  attack  defendant's 
habitation  is  not  a  threat  against  defendant's 
person,  within  the  law  of  self-defense. 

5.  Sams— Defense  against  Assaxtlt. 

A  person  upon  whom  a  simple  assault  is 
made  may  not  stand  his  ground  and  take  the 


life  of  his  assailant  in  order  to  prevent  the 
simple  assault  from  being  carried  into  effect 
[Ed.  Note. — For  cases  in  point  see  voL  20, 
Cent  Dig.  Homicide,  S  169.] 

6.  Cbdcinal    Law— Instbuctionb— Apflioa- 
BiLiTT  TO  Evidence. 

Instructions  inapplicable  to  the  evidence 
In  a  criminal  case  are  properly  refused. 

[Ed.  Note. — ^For  cases  in  point  see  voL  14r 
Cent  Dig.  Criminal  Law,  §  1979.] 

7.  Sams— Appeal  —  Rbsxbvatioh    ov    Ebrob 

Below. 

Where  the  presiding  judge  errs  in  statina 
the  issues  raised  by  the  pleadings  in  a  crim- 
inal case,  it  Is  the  duty  of  accused  to  call  his 
attention  to  that  fact,  if  he  intends  to  rely 
upon  the  error  as  a  ground  of  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16. 
Cent  Dig.  Crhninal  Law,  §  2^46.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Greenville  County;  Gary,  Judge. 

John  Waldrop  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Indictment  against  John  Waldrop.  From 
sentence  on  verdict,  the  defendant  appeals 
on  the  following  exceptions:- 

'*(1)  Error  in  allowing  the  state  to  in^ 
troduce  In  evidence  the  contract  between  D. 
L.  Donald  and  S.  L.  Maddox;  the  said  con- 
tract not  having  been  proved  in  the  manner 
required  by  law. 

"(2)  In  allowing  the  witness  D.  L.  Donald 
to  testify  that  he  rented  the  premises  in  dis- 
pute to  Mr.  Maddox,  the  deceased,  through 
Mr.  Ellison,  acting  as  his  agent;  the  agency 
not  having  been  proved,  and  the  witness  ad- 
mitting that  he  was  not  present  at  the  said 
time,  and  there  being  no  proof  that  the  own- 
er of  said  premises  authorised  the  said  Elli- 
son to  make  the  said  contract  or  ratified  the 
same. 

"(3)  Error  in  allowing  the  state  to  inter- 
rogate its  witness  Seawright  as  to  his  tes- 
timony at  the  coroner's  inquest  to  the  effect 
that  'just  before  Mr.  Maddox  began  to  un- 
do his  overcoat  he  said,  "I  have  a  written 
contract  for  rent  of  this  place  in  my  pocket" 
and  started  to  put  his  hand  to  his  pocket  to 
get  his  contract,  and  at  this  time  Mr.  Wal- 
drop shot  him' — ^it  being  respectfully  sub- 
mitted that  it  was  not  shown  that  the  said 
witness  was  hostile,  and  the  state  therefore 
had  no  right  to  contradict  him  or  lay  the 
foundation  therefor.  Again,  it  was  error  to 
allow  this  testimony  taken  by  the  coroner  to 
go  to  the  Jury,  inasmuch  as  the  defendant 
was  not  there  at  the  time,  and  any  statement 
made  therefor,  under  such  circumstances, 
would  not  be  competent  In  the  trial  of  this 
case. 

''(4)  Error  in  refusing  defendant's  sixth 
request  to  charge,  which  was  as  follows: 
'(6)  That  where  a  person  is  assaulted  by  one 
who  has  threatened  to  kill  him,  In  such  a 
manner  as  to  give  him  reasonable  cause  to 
believe  that  such  threat  will  be  carried  out 
he  is  not  bound  to  run  and  escape  In  that 
particular  instance,  if  he  would  thus  increase 
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bis  danger  by  encouragliig  his  assailant  to  re- 
peat the  attempt  when  he  will  perhaps  be 
less  prepared  to  resist' — ^the  said  request  con- 
taining a  sound  proposition  of  law  and  ap- 
plicable to  the  case,  in  that  the  defendant 
testified  that  before  he  fired  the  first  shot  the 
deceased  ran  his  hand  Into  his  right  overcoat 
pocket,  from  which  he  had  seen  the  deceased 
Just  before  that  time  draw  his  pistol,  and  at 
the  time  the  defendant  fired  the  deceased 
was  apparently  trying  to  draw  the  pistol 
from  the  said  pocket 

"(5)  Error  in  refusing  to  charge  defend- 
ant's eleventh  request  to  charge,  which  was 
as  follows:  *(11)  An  assault  is  an  attempt 
unlawfully  6)  apply  any,  the  least,  actual 
force  to  the  person  of  another,  directly  or 
indirectly;  the  act  of  using  a  gesture  towards 
another,  giving  him  reasonable  ground  to 
believe  that  the  person  using  such  gesture 
meant  to  apply  the  actual  force  to  his  person. 
A  person  assaulted  under  such  circumstances 
is  not  bound  to  retreat  and  thereby  escape 
the  assault,  lea^ving  the  danger  still  impend- 
ing and  perhaps  increased  by  the  very  act  of 
retreating'— the  said  request  containing  a 
sound  proposition  of  law  and  applicable  to 
the  case,  in  that  the  defendant  claimed  that 
he  was  assaulted  by  the  deceased  at  the  time 
he  fired  the  first  shot,  and  his  testimony  in 
that  regard  should  have  been  submitted 
to  the  Jury  under  the  charge  of  the  court  as 
to  what  constituted  an  assault 

"(6)  Error  in  refusing  to  charge  defend- 
ant's twelfth  request  to  charge,  which  was 
as  follows:  *(12)  That  if  the  deceased  had 
threatened  the  life  of  the  defendant,  and  the 
defendant  honestly  believed  that  the  deceased 
intended  to  carry  out  the  threat  by  taking 
his  life  or  doing  him  some  serious  bodily 
harm,  and  the  Jury,  viewing  the  circum- 
stances from  the  standpoint  of  the  defendant 
at  the  time  of  the  fatal  encounter,  conclude 
as  a  reasonable  man  of  ordinary  reason  and 
firmness  he  was  Justified  in  the  belief,  then 
the  defendant  was  entitled  to  be  more  watch- 
ful and  to  Interpret  the  acts  of  the  deceased 
more  harshly  than  he  otherwise  would  have 
been  Justified  in  doing' — ^the  said  request  con- 
taining a  sound  proposition  of  law  and  ap- 
plicable to  the  case,  in  that  the  defendant 
offered  testimony  to  the  effect  that  the  de- 
ceased had  said  Just  previous  to  the  fatal 
encounter  that  on  the  1st  day  of  January  he 
was  going  into  the  house  if  he  had  to  break 
the  door  down  with  an  axe,  and  whether  or 
not  this  testimony  partook  of  a  threat  should 
have  been  submitted  to  the  Jury. 

**(7)  Error  in  refusing  to  charge  defend- 
ant's thirteenth  request  to  charge,  which 
was  as  follows:  'If  a  person  be  in  the  bare 
possession  of  a  house  claiming  it  as  his  home, 
he  has  a  right  to  protect  it  against  all  forcible 
intrusion  offered  by  any  person,  except  an 
officer  of  the  law  authorized  by  the  order  of 
some  court  to  dispossess  him.  Ejectment 
proceedings  in  some  form  or  other  before  a 


civil  court  Is  the  legal  method  to  test  the 
right  of  possession  to  land' — the  said  request 
containing  a  soimd  proposition  of  law  and  ap 
pllcable  to  the  case,  in  that  the  defendant  of- 
fered testimony  tending  to  show  that  he  had 
rented  the  house  in  question  for  the  year 
1905,  and  had  gone  into  possession,  and  that, 
when  ordered  to  leave  the  said  premises  at 
the  time  of  the  fatal  encounter,  the  deceased 
refused  to  do  so,  and  made  an  effort  to  draw 
his  pistol.  In  this  connection,  error  In  refus- 
ing the  request  because  'the  defendant  In  bis 
narrative  of  the  homicide  did  not  seek  to 
excuse  the  act  in  defense  of  his  habitation* 
but  in  self-defense' — it  being  respectfully 
submitted  that  the  defendant  testified  as 
to  the  facts  in  connection  with  the  entire 
i  transaction,  and  was  entitled  to  whatever 
I  benefits  such  facts  would  entitle  him  to  un- 
der the  law. 

"(S)  Error  in  refusing  to  charge  defend- 
ant's fourteenth  request  to  charge,  which 
was  as  follows:  *If  a  person  in  the  posses- 
sion of  a  house  order  another  person  to  leave 
the  house,  then  it  is  the  duty  of  such  person 
so  ordered  to  leave  to  do  so,  and  to  resort 
to  a  court  of  law  for  the.  enforcement  of  any 
right  claimed  by  such  person  in  the  house* — 
the  said  request  containing  a  sound  proposi- 
tion of  law  and  applicable  to  the  facts  of 
the  case,  in  that  the  defendant  offered  tes- 
timony tending  to  show  that  he  was  In  the 
legal  possession  of  the  house  in  question, 
and  Just  before  the  fatal  rencounter  ordered 
the  deceased  to  quit  the  premises,  wtdch  tlie 
deceased  not  only  refused  to  do,  but  made 
an  effort  to  draw  his  pistol  In  a  threatening 
manner. 

"(9)  Error  in  refusing  to  charge  defend- 
ant's fifteenth  request  to  charge,  which  re- 
quest was  as  follows:  'If  the  Jury  believe 
that  D.  L.  Donald,  as  the  agent  for  his  wife, 
the  owner  of  the  land  mentioned  in  the  tes- 
timony, made  a  verbal  contract  with  the  de- 
fendant, Waldrop,  for  the  possession  of  the 
land  for  the  year  1905,  and  if  the  Jury  be- 
lieve that  said  Waldrop  went  into  possession 
of  said  land  in  pursuance  of  said  contract 
then  such  possession  would  be  valid  as 
against  the  world  for  the  space  of  one 
year' — ^the  said  request  containing  a  sound 
proposition  of  law  and  applicable  to  the  facts 
of  the  case,  in  that  the  defendant  offered  tes- 
timony tending  to  show  that  he  rented  the 
premises  in  dispute  for  the  year  1905  from 
D.  L.  Donald,  the  husband  and  agent  of  the 
owner  of  the  said  premises,  and  ha^i  gone 
into  possession  thereof,  and^  beln^  in  pos- 
session, his  right  to  defend  his  person  and 
his  habitation  would  be  much  higher  and 
more  sacred  in  the  eyes  of  the  law  than  If 
he  were  there  as  a  trespasser. 

"(10)  Error  in  refusing  defendant's  six- 
teenth request  to  charge,  which  request  was 
as  follows :  'Delegated  power  cannot  be  del- 
egated. If  the  Jury  believe  that  D.  L.  Don- 
ald, as  the  agent  of  his  wife,  the  owner  of  the 
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land,  asked  J.  A.  Ellison  to  assist  him  in 
^securing  a  tenant  for  the  year  1905,  then 
J.  A.  Ellison  bad  no  legal  authority  to  make 
a  contract  for  the  lease  of  the  land,  and  no 
person  could  derive  any  right  in  said  land 
by  any  attempted  exercise  of  any  such  pow- 
er on  the  part  of  J.  A.  Ellison* — the  said  re- 
quest containing  a  sound  proposition  of  law 
and  applicable  to  the  facts  of  the  case,  in 
that  there  was  testimony  tending  to  prove 
the  facts  upon  which  the  said  request  was 
predicated. 

**(11)  Error  in  refusing  defendant's  seven- 
teenth request  to  charge,  which  was  as  fol- 
lows: 'While  a  verbal  contract  for  the  fu- 
ture possession  of  land,  so  long  as  it  remains 
executory,  cannot  be  enforced  to  give  the 
right  of  possession,  yet  if  the  lessee,  under 
such  verbal  contract,  actually  go  into  posses- 
sion of  the  land.  It  is  valid  to  give  the  lessee 
a  lease  in  the  land  for  the  space  of  one  year 
as  against  the  world' — the  said  request  con- 
taining a  sound  proposition  of  law  and  ap- 
plicable to  the  facts  of  the  case,  in  that  it 
showed  defendant's  right.  If  the  Jury  believed 
the  facts  upon  which  it  was  predicated,  to 
the  occupancy  of  the  said  premises  and  his 
right  to  defend  his  person  and  the  said  oc- 
cupancy as.  against  any  person  not  possess- 
ing an  equal  right 

"(12)  Error  in  charging  *the  defense  the 
defendant  has  set  up  is  self-defense;  it  be- 
ing respectfully  submitted  that  the  defend- 
ant's plea  was  'not  guilty'  of  the  charge  al- 
leged  in  the  indictment. 

"(13)  After  having  charged  that  the  de- 
fendant's plea  was  self-defense,  error  in  char- 
ging that  upon  the  occasion  in  question  the 
defendant  would  have  to  show,  among  other 
things,  that  there  was  .'no  other  probable 
means  of  escaping  but  to  shoot,'  and  that,  if 
he  had  failed  to  prove  this,  his  defense  would 
fall  to  the  ground;  it  being  respectfully  sub- 
mitted that  if  the  defendant  was  in  the  law- 
ful occupancy  of  said  house  he  was  not  bound 
to  retreat,  but  had  the  right  to  stand  his 
ground  and  defend  his  person  or  his  property 
against  any  threatened  danger." 

McCullough  ft  McSwain,  for  appellant 
The  Attorney  General,  for  the  State. 

GARY,  A.  J.  The  appellant  was  indicted 
for  the  murder  of  S.  L.  Maddox,  and  the  jury 
rendered  a  verdict  of  guilty,  with  a  recom- 
mendation to  mercy.  The  homicide  took 
place  on  the  31st  of  December,  1904.  The 
defendant  appealed  upon  exceptions,  which 
will  be  set  out  in  the  report  of  the  case;  and 
in  considering  the  questions  presented  by 
them  reference  will  be  made  to  the  exceptions 
by  numbers. 

1.  First  exception:  The  appellant's  at- 
torneys conceded  that  the  writing  was  admis- 
sible in  evidence,  for  the  purpose  of  showing 
the  contents  found  in  the  pockets  of  the  de- 
ceased, but  contend  that  it  was  inadmissible 
as  a  contract  unless  "proved  legally."    There 


was  no  subscribing  witness  to  the  writing, 
and  the  objection  to  the  testimony  did  not 
specify  in  what  manner  it  was  to  be  proved. 
If,  however,  the  defendant  intended  to  ob- 
ject to  the  introduction  of  the  writing  in  evi- 
dence, unless  there  was  testimony  as  to  the 
signatures  of  the  parties,  still  the  ruling  of 
hla  honor,  the  presiding  judge,  was  not  er- 
roneous. It  was  not  the  object  of  the  state 
to  prove  the  contents  of  the  writing  further 
than  to  show  that  a  contract  was  entered 
into  between  the  parties  by  which  the  de- 
ceased became  the  lessee  of  the  land  for  the 
year  1905.  This  was  a  mere  collateral  fact 
that  did  not  render  necessary  formal  proof 
of  the  execution  of  the  instrument  Lowry 
V.  Pinson,  2  Bailey,  324,  23  Am.  Dec.  140; 
Sims  V.  Jones,  43  &   0.  91,  20  S.   E.  905. 

2.  Second  exception :  The  record  discloses 
the  following  during  the  examination  of  D. 
L.  Donald :  "Who  owns  the  Seawright  place 
where  Maddox  was  said  to  have  been  killed? 
My  wife.  Who  manages  the  place?  I  do. 
TO  whom  was  it  rented  for  the  year  1905? 
To  Mr.  8.  L.  Maddox.  By  Mr.  McCullough: 
When  did  you  rent  it  to  Mr.  Maddox?  I 
rented  it  through  my  agent,  Mr.  Ellison,  act- 
ing as  my  agent  Were  you  there?  No,  sir. 
By  Mr.  McCullough :  I  ask,  then,  that  your 
honor  strike  that  testimony  out"  The  presid- 
ing judge  ruled  that  be  could  ratify  the  act 
of  the  agent,  whether  he  was  present  or  not, 
and  in  this  we  see  no  error. 

3.  Third  exception :  The  testimony  was  in- 
tended merely  to  show  that  the  state  was 
taken  by  surprise.  The  condoct  of  a  case 
must,  necessarily,  be  left  in  a  large  measure 
to  the  discretion  of  the  presiding  judge,  and 
there  was  no  abuse  of  discretion  in  this  in- 
stance. 

4.  Fourth  exception:  In  refusing  the 
sixth  request  set  out  in  this  exception,  his 
honor,  the  presiding  judge,  said:  "This  re- 
quest is  refused  for  the  reason  that,  while 
admitting  it  to  be  a  correct  abstract  proposi- 
tion of  law,  there  is  no  evidence  in  the  case 
that  would  make  such  a  charge  applicable." 
One  witness  testified  as  follows:  ''Q.  Did 
Mr.  Maddox  ever  tell  you  his  intention  about 
moving  any  negroes  into  that  house?  A.  Yes, 
sir.  Q.  What  did  he  tell  you?  A.  He  told 
me  that  when  New  Year's  day  came,  regard- 
less of  who  was  in  there,  that  he  was  going 
to  take  his  axe  down  there  and  break  the 
door  down,  and  move  in  on  them."  Another 
witness  testified  as  follows:  "Q.  Did  you 
ever  hear  Mr.  Maddox  say  anything  with 
reference  to  the  place  in  dispute?  A.  Yes, 
sir.  Q.  When,  was  it?  A.  It  was  some  time 
before  Christmas.  Q.  What  did  he  say?  A. 
Well,  we  were  just  laughing  and  talking, 
me  and  Mr.  Maddox,  and  I  said:  'It  seems 
that  you  are  going  to  get  in  trouble  about 
that  place?*  and  he  said:  'I  think  not 
but  it  don't  matter  a  damn  who  is  in  tliat 
house  when  the  new  year  comes,  I  am  going 
to  put  Andrew  Madison  in  there.'    Q.  Did 
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yon  state  that  to  Mr.  Waldrop  before  the 
killing?  A.  Yes.  sir."  WMle  this  testimony 
unquestionably  tends  to  prove  that  the  de- 
ceased threatened  to  attack  the  habitation, 
there  is  not  a  particle  of  testimony  tending 
to  establish  threats  to  take  the  life  of  the 
defendant  or  to  do  him  any  bodily  harm.  In 
1  Arch.  Gr.  Pr.  ft  PI.  693,  it  Is  said:  "If 
a  person,  by  violence  or  surprise,  attempt  to 
commit  a  felony  upon  the  person,  habitation, 
or  property  of  another,  the  latter  may  repel 
force  by  force,  and  If,  In  the  conflict,  he  hap- 
pens to  kill  the  offender,  the  homicide  is 
justifiable" — ^thus  recognizing  the  distinction 
between  felonies  committed  upon  the  person 
and  upon  the  habitation.  This  exception 
does  not  involye  the  question  whether  a  per- 
son has  the  right  to  defend  his  habitation, 
but  the  question  under  consideration  is 
whether  a  threat  against  a  habitation  is  a 
threat  against  the  person.  In  our  opinion 
it  Is  not 

6.  Fifth  exception :  The  request  set  out  in 
the  exception  was  Inapplicable  to  the  facts  of 
this  case,  and  its  tendency  was  to  mislead 
and  confuse  the  jury,  by  seemingly  recog- 
nizing the  doctrine  that  a  person  upon  whom 
a  simple  assault  is  made  Is  not  bound  to  re- 
treat, but  may  take  the  life  of  the  assailant 
to  prevent  the  simple  assault  from  being  car- 
ried Into  effect 

Sixth  exception;  In  refusing  the  request 
mentioned  In  this  exception,  the  presiding 
judge  said:  "Refused  for  the  reason  that 
there  is  no  testimony  even  tending  to  show 
that  the  deceased  ever  threatened  the  life 
of  the  defendant"  This  exception  Is  dispos- 
ed of  by  what  was  said  In  considering  the 
other  exceptions. 

6.  Seventh,  eighth,  ninth,  tenth,  and  elev^ith 
exceptions:  In  refusing  the  requests  men- 
tioned In  these  exceptions,  the  presiding  judge 
assigned  the  following  reasons:  "Refused  for 
the  reason  that  the  defendant,  in  his  narra- 
tive of  the  homicide,  did  not  seek  to  excuse 
the  act  In  defense  of  his  habitation,  but  In 
self-defense.  While  it  may  be  true  that  the 
quarrel  or  difficulty  grew  out  of  a  discussion 
of  the  right  of  possession,  still  there  is  noth- 
ing in  the  case  that  would  tend  to  show  that 
the  deceased  was  making  any  effort  to  dis- 
possess defendant  On  the  contrary,  the  de- 
fendant in  his  testimony  states  that  he  Invited 
the  deceased  to  come  in."  In  considering 
whether  the  requests  were  properly  refused* 
It  will  be  necessary  to  refer  to  the  testimony 
showing  the  relation  in  which  the  parties 
stood  to  each  other.  D.  L.  Donald,  a  witness 
for  the  state,  testified  as  follows:  "Who 
owns  the  Seawright  place,  where  Mr.  Mad- 
dox  was  said  to  have  been  killed?  My  wife. 
Who  manages  it?  I  do.  To  whom  was  it 
rented  for  the  year  1905?  To  Mr.  S.  L.  Mad- 
dox.  So  you  did  rent  it  to  Mr.  Maddox? 
Yes,  sir;  when  the  contract  was  drawn  I  was 
present  When  was  the  contract  drawn?  I 
don't  remember  the  date,  you  have  It  there. 


Do  you  know  Mr.  Waldrop?  Yes,  sir.  Did 
you  ever  have  any  conversation  with  bim 
about  renting  the  place?  Yes,  sir.  At  what 
time?  The  same  day  it  was  rented.  The 
same  day  Mr.  Ellison  rented  It?  Yes,  sir. 
You  were  not  there?  I  was  not  there  when 
the  trade  was  made  between  Mr.  Ellison 
and  Mr.  Maddox.  What  day  was  it  you  had  a 
conversation  with  Mr.  Waldrop  about  renting 
it?  I  don't  remember  the  date.  At  that  time 
had  you  heard  that  Mr.  Ellison  had  rented  the 
place  to  Mr.  Maddox?  No,  sir.  So  you  bad  a 
conversation  with  Mr.  Waldrnp  before  you 
knew  what  Mr.  E2111aon  had  done?  Yes,  sir. 
So  you  rented  it  to  Mr.  Waldrop?  We  agreed 
on  the  price.  What  was  the  contract?  We 
agreed  on  a  contract  and  he  was  to  come  over 
to  my  place  the  next  day  and  sign  a  written 
contract  What  other  things  were  to  go  in- 
to that  contract?  Similar  as  to  what  Is  in 
that  one.  What  other  things  did  you  and 
Mr.  Waldrop  discuss?  I  told  him  that  I 
would  have  to  have  a  written  contract  What 
else  was  to  go  in  that  contract  except  what 
was  discussed  between  you  and  Mr.  Waldrop? 
I  don't  remember  that  anything  was.  And 
was  that  to  be  reduced  to  writing?  Yes,  sir. 
When  was  it  to  be  reduced  to  writing?  The 
next  day  or  the  day  after  he  was  to  come 
to  Williston,  and  we  were  to  reduce  the  con- 
tract to  writing.  At  that  time  had  you  heard 
nothing  from  Mr.  Ellison?  No,  shr.  When  did 
you  hear  from  Mr.  Ellison?  About  a  half 
an  hour  after  that  When  did  you  see  Mr. 
Waldrop  after  that?  This  is  the  first  time. 
Were  you  ready  to  execute  the  contract  if  be 
had  come?  No,  sir;  I  was  not  I  had  learned 
that  Mr.  Ellison  had  rented  it  to  Mr.  Mad- 
dox, and  I  wrote  him  a  note  to  that  efTect 
When?  As  soon  as  I  could  drive  to  Mr. 
Moon's.  So,  if  he  had  come  the  next  day, 
you  would  not  have  entered  Into  the  written 
contract  with  him?  I  could  not  have;  Mr. 
Maddox  had  a  prior  claim.  The  fact  is,  on 
that  day,  as  the  agent  for  your  wife,  you 
made  the  contract  verbally  with  Mr.  Waldrop, 
and  the  contract  was  to  be  subsequently  re- 
duced to  writing?  We  specified  what  was  to 
be  in  the  contract"  On  the  evening  of  the 
day  when  said  negotiations  took  place  the 
defendant  did  some  plowing  on  the  land.  On 
the  day  preceding  the  homicide  the  def  aidant 
about  dark,  moved  certain  articles  of  furni- 
ture into  the  house  and  spent  the  nig^f:  there. 
Wiley  Seawright  was  then  in  possession  and 
agreed  with  Waldrop  to  move  away  the  next 
day,  but  there  was  testimony  tending  to  prove 
that  he  had  not  surrendered  the  premises  to 
Waldrop  when  the  difficulty  occurred.  The 
defendant  stated  In  his  testimony  that  he  ex- 
tended an  invitation  to  the  deceased  to  come 
into  the  house.  Wiley  Seawright  testified: 
"I  heard  Mr.  Maddox  say,  'As  soon  as  Wiley 
gets  out  I  am  going  to  move  Anderson  Madi- 
son in,  and  Mr.  Waldrop  said  'If  you  have  the 
law  to  move  a  damn  negro  in  on  me,  put  me 
ouf  and  Mr.  Maddox  said,  'I  have  the  law  la 
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my  pocket,'  and  Mr.  Waldrop  said  'Get  out  of 
my  house,'  and  about  that  time  I  looked  and 
Blr.  Waldrop  had  bis  pistol  out  to  shoot,  and 
did  shoot,  and  Mr.  Maddox  staggered  and 
made  for  the  front  door." 

It  will  thus  be  seen  that  the  testimony 
tended  to  show  (1)  that  the  deceased  had  the 
superior  right  to  the  possession  of  the  prem« 
ises;  (2)  that,  while  both  the  defendant  and 
the  deceased  were  In  the  actual  and  peaceable 
possession,  Wiley  Seawrlght  had  not  formal- 
ly surrendered  his  right  of  possession  to 
either;  (3)  that  the  deceased  did  not  enter 
the  house  as  a  trespasser,  but  upon  the  in- 
vitation of  the  defendant;  (4)  that,  although 
the  deceased  was  notified  to  get  out  of  the 
house,  he  was  immediately  shot  Under 
these  circumstances  the  requests  were  inap- 
plicable to  the  facts  of  this  case.  State  y. 
Mcintosh,  40  S.  C.  849,  18  S.  E.  1033. 

7.  Twelfth  exception:  If  the  presiding 
Judge  erred  in  stating  the  issues  raised  by  the 
pleadings,  it  was  the  duty  of  the  defendant 
to  call  his  attention  to  such  fact,  if  he  in- 
tended to  rely  upon  it  as  a  ground  of  appeal. 

Thirteenth  exception:  This  exception  Is 
disposed  of  by  what  was  said  in  considering 
the  other  exceptions. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

The  CHIEF  JUSTICE  did  not  participate  In 
this  opinion  because  of  illness. 

On  Rehearing. 

PBK  CURIAM.  8.  After  careful  considera- 
tion of  the  petition  herein,  the  court  is  satis- 
fied that  no  question  of  law  or  of  fact  has 
been  either  oyerlobked  or  disregarded.  It  is 
therefore  ordered  that  the  petition  be  dis- 
missed, and  that  the  order  heretofore  granted 
staying  the  remittitur  be  revoked. 
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(I^upreme  Court  of  South  Oarolina,    Not.  18> 
1905.) 

1.    COIYSTTTUnONAIi      LAW— OLAHCS      ▲OAINST 
CABRIRBS— UNlFOSMtTY. 

24  St.  at  Large,  p.  81,  §  2,  providing  that  ev- 
ery claim  for  loss  or  damage  to  property  in  pos- 
session of  a  common  carrier  shall  be  adjusted 
and  paid  within  a  specified  time,  and  if  not  then 
paid  the  carrier  should  be  liable  to  a  penalty.  Is 
not  unconstitutional  as  in  violation  of  the  equal* 
Ity  clause  of  the  fourteenth  amendment  of  the 
United  States  Constitution,  and  a  similar  clause 
of  Const.  S.  a  art  1, 1  5. 

[Ed.  Note. — ^For  cases  in  point,  see  vol  10^ 
Cent  Dig.  Constitutional  Law,  S  702.] 

Z  AppkaLt-Re VIEW— Findings. 

A  finding  of  a  magistrate  as  to  amount  of 
damages,  affirmed  by  the  circuit  court  cannot  be 
reviewed  on  appeal,  If  there  is  any  evidence  to 
support  it 

[Ed.   Note. — For  cases  in  point  see  voL  8; 
Cent  Dig.  Appeal  and  Error,  i  4348.1 

Appeal  from  Common  Pleas  Circuit  Court 
•f  Ohesterlleld  County;  Watt8>  Judga 


Action  by  Seegers  Bros,  against  the  Sea-  - 
board   Air   Line    Railway.    From    a   judg- 
ment reversing  the  Judgment  of  a  magistrate, 
plaintiffs   appeal     Reversed. 

W.  P.  Pollock,  for  appellants.  Stevenson 
&  Mathison  and  Edward  Mclver,  for  re- 
spondent 

JONES,  J.  This  action  was  commenced  In 
a  magistrate  court  for  the  county  of  Chester- 
field to  recover  $1.75  for  loss  or  damage  to 
freight,  a  bunch  of  bananas,  shipped  August 
81,  1903,  to  plaintiffs  at  McBee,  S.  O.,  from 
Columbia,*  S.  C,  over  defendant's  line,  and 
for  950  penalty  for  failure  to  adjust  and  pay 
the  said  loss  or  damage  within  40  days,  as  re- 
quired by  the  statute.  The  magistrate  ren- 
dered Judgment  for  the  whole  amount  claim- 
ed, including  the  penalty.  On  appeal  to  the 
circuit  court.  Judge  Watts  modified  the  Judg- 
ment of  the  magistrate  by  reducing  the 
amount  to  $1.75  and  costs,  holding  that  the 
statute  Imposing  the  penalty  is  unconstitu- 
tional, under  the  rule  stated  In  Gulf,  Colo- 
rado A  Santa  Fe  Ry.  Co.  v.  Ellis,  165  U. 
8.  150,  17  Snp.  Ct  255,  41  U  Ed.  666.  From 
this  Judgment,  plaintiffs  appeal,  and  the  main 
question  presented  Is  the  constitutionality  of 
said  statute. 

1.  The  statute  in  questicMi  Is  entitled  "An 
act  to  regulate  the  manner  in  which  common 
carriers  doing  business  in  this  state  shall 
adjnst  freight  charges  and  claims  for  loss 
or  damages  to  freight,"  and  was  approved 
February  23,  1908.  24  St  at  Large,  p.  81. 
Section  2  of  said  act,  which  more  particular- 
ly concerns  the  present  controversy.  Is  as 
follows: 

''Sec.  2.  That  every  claim  for  loss  of  or 
damage  to  property  while  In  the  possession 
of  such  common  carrier  shall  be  adjusted 
and  paid  within  forty  days,  in  case  of  ship- 
ments wholly  within  this  state,  and  within 
ninety  days,  in  case  of  shipments  from  with* 
out  this  state,  after  the  filing  of  such  claim 
with  the  agent  of  such  carrier  at  the  point 
of  destination  of  the  shipment:  Provided, 
that  no  such  claim  shall  be  filed  until  after 
the  arrival  of  the  shipment  or  of  some  part 
thereof  at  the  point  of  destination,  or  until 
after  the  lapse  of  a  reasonable  time  for  the 
arrival  thereof.  In  every  case  such  common 
carrier  shall  be  liable  for  the  amount  of 
such  loss  or  damage,  together  with  interest 
thereon  from  the  date  of  the  filing  of  the 
claim  therefor  until  the  payment  thereof. 
Failure  to  adjust  and  pay  such  claim  within 
the  periods  respectively  herein  prescribed 
shall  subject  each  common  carrier  so  failing 
to  a  penalty  of  fifty  dollars  for  each  and 
every  such  failure,  to  be  recovered  by  any 
consignee  or  consignees  aggrieved  in  any 
court  of  competent  Jurisdiction:  Provided, 
that  unless  such  consignee  or  consignees  re- 
cover in  such  action  the  full  amount  claimed, 
no  penalty  shaU  be  recovered,  but  only  the 
actual  amount  of  the  loss  or  damage,  with  in- 
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'  terest  as  aforesaid:  ,  Provided,  further,  that 
no  common  carrier  shall  be  liable  under  this 
act  for  property  which  never  came  into  Its 
possession,  if  it  complies  with  the  provisions 
of  section  1710,  vol.  1,  of  the  Code  of  Laws 
of  South  Carolina,  1902." 

This  section  was  under  consideration  in  the 
case  of  Best  v.  Sealx>ard  Air  Line  Railway, 
72  S.  C.  479,  52  S.  E.  223,  filed  October  20, 
1905,  in  which  the  question  presented  was 
whether  an  action  could  be  maintained  for 
the  penalty  alone,  when  there  had  been 
voluntary  payment  and  receipt  of  the  loss 
or  damage  before  suit,  but  after  the  expira- 
tion of  the  time  named  in  the  statute.  This 
court  held  that  such  action  could  not  be 
maintained*  The  court  used  this  language: 
"The  object  of  the  statute  was  not  to  penal- 
ize the  carrier  for  merely  refusing  to  pay 
a  claim  within  the  time  required,  whether 
just  or  unjust,  but  the  design  was  to  bring 
about  a  reasonably  prompt  settlement  of  all 
proper  claims;  the  penalty,  in  case  of  a  re- 
covery in  court,  operating  as  a  deterrent  of 
the  carrier  in  refusing  to  settle  Just  claims, 
and  as  compensation  of  the  claimant  for  the 
trouble  and  expense  of  the  suit  which  the 
carrier's  unreasonable  delay  and  refusal 
made  necessary."  Under  this  view  the  com- 
mon carrier  is  made  liable  for  a  penalty  on- 
ly In  the  event  of  a  refusal  to  pay  a  claim  for 
los9  or  damage  to  goods  while  in  his  posses- 
sion; the  bona  fides  and  Justice  of  the  claim 
being  established  by  a  court  of  competent 
Jurisdiction.  The  present  controversy  re- 
quires the  court  to  go  more  fully  into  the 
consideration  of  the  purpose  of  the  legisla- 
tion in  question,  with  a  view  to  ascertain  the 
reasonableness  of  the  classification  of  com- 
mon carriers  as  objects  of  this  particular 
legislation.  Common  carriers  receive  from 
the  state  the  right  to  carry  on  business  in  the 
state  as  such.  They  are  by  the  state  en- 
dowed with  special  powers  and  privileges — 
which  call  for  special  duties  and  obligations 
to  the  public.  It  is  a  duty  which  a  common 
carrier  owes,  not  only  under  his  contract, 
but  under  general  law,  to  promptly  and  safe- 
ly deliver  goods  consigned  to  him  for  trans- 
portation, and  he  is  liable  for  all  loss  or 
damage  to  such  goods  while  in  his  posses- 
sion, not  occasioned  by  the  act  of  God  or  the 
public  enemy.  The  duty  to  m&ke  prompt 
settlement  for  loss  or  damage  to  goods  Is 
but  an  incident  of  the  duty  to  transport  and 
deliver  safely  and  with  reasonable  diligence. 
The  statute  In  question  was  designed  to  ef- 
fectuate an  Important  public  purpose,  viz., 
to  compel  the  common  carrier  to  perform 
with  reasonable  diligence  the  duty  which 
peculiarly  appertains  to  his  business  as  a 
carrier  of  freight.  The  penalty  is  but  a 
means  to  that  end.  Whether  the  adoption  of 
such  means  Is  wise,  politic,  or  adequate,  is 
exclusively  a  legislative  question,  for  the 
courts  have  nothing  to  do  with  the  policy, 
wisdom,    or   expediency    of    legislation.    A 


statute  cannot  be  declared  void  unless  It 
manifestly  violates  some  constitutional  prin- 
ciple. 

This  statute  is  assailed  as  violative  of  the 
equality  clause  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States,  and 
a  similar  provision  in  article  1,  g  5,  of  th€ 
Constitution  of  this  state.  The  respondents 
in  argument  here,  and  the  circuit  Judge,  re- 
lied on  the  Ellis  Case,  supra,  to  sustain  the 
position  that  the  statute  is  unconstitutional. 
The  Texas  statute  which  was  declared  void 
in  that  case  was  as  follows : 

"Section  1.  Be  it  enacted  by  the  Legislature 
of  the  state  of  Texas,  that  after  the  time 
that  this  act  shall  take  effect,  any  person  In 
this  state  having  a  valid  bona  fide  claim 
for  personal  services  rendered  or  labor  done, 
or  for  damages,  or  for  overcharges  on  freight, 
or  claims  for  stock  killed  or  Injured  by  the 
train  of  any  railway  company,  provided  that 
such  claim  for  stock  killed  or  injured  shall 
be  presented  to  the  agent  of  the  company 
nearest  to  the  point  where  such  stock  was 
killed  or  injured,  against  any  railway  cor- 
poration operating  a  railroad  in  this  state, 
and  the  amount  of  such  claim  does  not  ex- 
ceed $50,  may  present  the  same,  verified  by 
his  afSdavlt,  for  payment  to  such  corporation 
by  filing  it  with  any  station  agent  of  such 
corporation  in  any  coimty  where  suit  may  be 
instituted  for  the  same,  and  if,  at  the  ex- 
piration of  thirty  days  after  such  presenta- 
tion, such  claim  has  not  been  paid  or  satis- 
fied, he  may  Immediately  institute  suit  there- 
on in  the  proper  court;  and  if  he  shall 
finally  establish  his  claim,  and  obtain  Judg- 
ment for  the  full  amoimt  thereof,  as  present- 
ed for  payment  to  such  corporation  in  such 
court,  or  any  court  to  which  the  suit  may 
have  been  appealed,  he  shall  be  entitled  to 
recover  the  amount  of  such  claim  and  all 
costs  of  suit,  and  in  addition  thereto  all 
reasonable  attorney's  fees :  Provided,  he  has 
an  attorney  employed  in  his  case,  not  to  ex- 
ceed $10,  to  be  assessed  and  awarded  by 
the  court  or  Jury  trying  the  issue."  Laws 
1889,  p.  131,  c.  107. 

The  difference  between  the  Texas  statute 
and  our  statute  is  manifest  The  Texas 
statute  subjects  railway  companies  to  a  pen- 
alty, when  successfully  sued  "on  a  claim  for 
personal  services  rendered  or  labor  done,  or  for 
damages,  or  for  overcharges  on  freight,  or 
claims  for  stock  killed  or  injured  by  the  train  of 
any  railway  company,"  etc.  The  relation  of  the 
railroad  company  to  those  who  render  it  serv- 
ices or  labor  is  the  ordinary  relation  of  employ- 
er andemployd,  and  it  may  with  some  reason  be 
said  that  there  is  no  sufl3cient  ground  for 
making  a  distinction,  such  as  would  compel  a 
railroad  company  to  pay  such  ordinary  claims 
for  services  within  a  given  time  under  penal- 
ty, when  no  such  obligation  is  imposed  upon 
other  employers  to  whom  similar  services 
are  rendered.  So  the  claims  for  damages 
may  Include  claims  not  substantifJly  differ- 
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ent  from  claims  for  damages  against  indi- 
viduals and  corporations  generally.  So,  also, 
when  there  was  no  statute  in  Texas  requiring 
railroad  companies  to  fence  their  track 
against  stock,  it  may  be  that  it  would  be  un- 
reasonable to  impose  a  liability  for  such  acts 
different  from,  or  greater  than,  the  liability 
which  should  attach  to  the  Injury  of  stock 
by  any  other  person  or  class.  But  we  ven- 
ture to  say  if  the  Texas  statute  had  been  con- 
fined to  the  regulation  of  some  duty  which 
particularly  appertains  to  common  carriers 
as  such,  and  Imposed  a  penalty  as  a  means  of 
securing  the  performance  of  that  duty,  the 
decision  of  the  court  would  have  been  differ- 
ent The  Supreme  Court  of  Texas  had  con- 
sidered the  statute  as  a  whole,  and  had  de- 
clared it  was  Intended  to  compel  the  payment 
of  debts.  So,  considering  It  as-  a  whole,  the 
court  treated  it  simply  as  a  statute  singling 
out  railroad  corporations  alone,  and  imposing 
upon  them  a  penalty  for  failure  to  pay  cer- 
tain debts. 

In  the  case  of  Atchison,  etc..  Railway  Ck>. 
V.  Matthews,  19  Sup.  Ct  609,  610,  174  U.  S. 
96,  43  L.  Ed.  909,  the  court  held  that  a 
Kansas  statute  requiring  reasonable  at- 
torney's fee  for  the  plaintiff,  in  a  recovery 
against  the  railroad  company  for  damages 
from  fire  caused  by  operating  its  train,  did 
not  violate  the  fourteenth  amendment  In 
the  Matthews  Case  the  court  reviewed  the 
Ellis  Case,  and  called  attention  to  the  fact 
that  the  Texas  statute  was  treated  as  a 
whole  by  the  Texas  court,  and  was  so  treat- 
ed by  the  Supreme  Court  of  the  United 
States.  The  court  said :  "It  is  true,  that  the 
Ellis  Case  was  one  to  recover  damages  for  the 
killing  of  a  colt  by  a  passing  train.  And  so  it 
might  be  argued  that  the  protection  of  the 
track  from  straying  stock,  and  the  protection 
of  stock  from  moving  trains,  would,  within 
the  foregoing  principles,  uphold  legislation 
imposing  an  attorney's  fee  in  actions  against 
railroad  corporations.  We  were  not  insen- 
sible to  this  argument  when  that  case  was 
considered,  but  we  accepted  the  Interpretation 
of  the  statute  and  its  purpose  given  by  the 
Supreme  Court  of  Texas,  as  appears  from  this 
extract  from  our  opinion:  *The  Supreme  Court 
of  the  state  considered  this  statute  as  a  whole, 
and  held  it  valid,  and  as  such  it  is  presented 
to  us  for  consideration.  Considered  as  such, 
it  is  simply  a  statute  imposing  a  penalty  upon 
railroad  corporations  for  a  failure  to  pay 
certain  debts.'"  The  court  further  said: 
"So  that,  according  to  the  interpretation 
placed  upon  the  Texas  statute  by  its  Supreme 
Court,  its  purpose  was  generally  to  compel 
the  payment  of  small  debts,  and  the  fact  that 
among  the  debts  so  provided  for  was  the 
liability  for  stock  killed  was  not  sufficient  to 
justify  us  tn  separating  the  statute  into 
fragments,  and  upholding  one  part  on  the 
theory  inconsistent  with  the  policy  of  the 
state,  while,  on  the  other  hand,  the  purpose 
of  this  statute  is,  as  declared  by  the  Supreme 
Court  of  Kansas,  protesting  against  fire— 


a  matter  in  the  nature  of  a  police  regulation.** 
The  court  further  said :  "It  is  the  essence  of 
a  classification  that  upon  the  class  are  cast 
duties  and  burdens  different  from  those  rest- 
ing upon  the  general  public.  Thus,  when  the 
Legislature  imposes  on  railroad  corporations 
a  double  liability  for  stock  killed  by  passing 
trains,  it  says,  in  effect,  that,  if  suit  be 
brought  against  a  railroad  company  for  stock 
killed  by  one  of  Its  trains,  it  must  enter  into 
the  courts  under  conditions  different  from 
those  resting  on  ordinary  suitors.  If  it  is  beat- 
en in  the  suit,  it  must  pay,  not  only  the  dam- 
age which  it  has  done,  but  twice  that  amount 
If  it  succeeds,  It  recovers  nothing.  On  the 
other  hand,  if  It  should  sue  an  individual 
for  destruction  of  Its  live  stock,  it  could, 
under  no  circumstances,  recover  any  more 
than  the  value  of  that  stock.  So  that  it 
may  be  said  that  in  matter  of  liability, 
in  case  of  litigation,  it  is  not  placed  on  an 
equality  with  other  corporations  and  Individ- 
uals; yet  this  court  has  unanimously  said 
that  this  differentiation  of  liability,  this  in- 
equality of  right  in  the  courts,  is  of  no  sig- 
nificance upon  the  question  of  constitution- 
ality. Indeed,  the  very  idea  of  classification 
is  that  of  inequality,  so  that  it  goes  without 
saying  that  the  fact  of  inequality  in  no 
manner  determines  the  matter  of  constitu- 
tionality. Our  conclusion  in  respect  to  this 
statute  is  that  for  the  reasons  above  stated, 
giving  full  force  to  its  purpose,  as  declared 
by  the  Supreme  Court  of  Kansas,  to  the 
presumption  which  attaches  to  the  action  of 
a  Legislature  that  it  has  full  knowledge  of 
the  conditions  within  the  state,  and  intends 
no  arbitrary  selection  or  punishment,  but 
simply  seeka  to  subserve  the  general  Interest 
of  the  public,  it  must  be  sustained,  and  the 
Judgment  of  the  Supreme  Court  of  Kansas 
is  affirmed. 

In  the  case  of  Erb,  Receiver,  v.  Morasch, 
20  Sup.  Ct.  819,  820,  177  U.  S.  584,  44  L. 
Ed.  897,  it  was  held  that  an  exception  of 
a  dummy  railroad  operated  by  steam,  or 
of  an  electric  railroad,  from  an  ordinance 
limiting  the  speed  of  railroad  trains  within 
the  city,  does  not  make  an  unreasonable 
classification  in  denial  of  the  equal  protection 
of  the  laws.  Responding  to  the  suggestion 
that  there  was  testimony  that  the  operation 
of  the  street  railway  was  in  fact  more 
dangerous  than  the  operation  of  the  railroad 
In  the  hands  of  plaintiff,  receiver,  the  court 
said:  "It  is  not  a  question  to  be  settled 
by  the  opinion  of  witnesses  and  the  verdict 
of  a  jury  upon  .the  question  whether  one 
railroad  in  its  operation  Is  more  dangerous 
than  another.  All  that  Is  necessary  to  up- 
hold the  ordinance  is  that  there  is  a  differ- 
ence, and,  that  existing,  it  is  for  the  city 
council  to  determine  whether  separate  regu- 
lations shall  be  applied  to  the  two.  •  •  • 
Given  the  fact  of  a  difference,  it  is  a  part 
of  the  legislative  power  to  determine  what 
difference  there  shall  be  in  the  prescribed 
regulationB.'* 
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In  the  case  of  Fidelity  Mnt  L.  Ass'n  t. 
Mettler,  22  Sup.  Ct  062,  185  U.  S.  308,  46 
L.  Ed.  922,  over  a  strong  dissenting  opinion 
by  Mr.  Justice  Harlan,  in  which  Mr.  Justice 
Brown  concurred,  pointing  out  that  the  de- 
cision was  In  conflict  with  the  Bills  Case,  the 
court,  nevertheless,  held  that  a  Texas  statute 
Imposing  upon  life  and  health  Insurance  com- 
panies, upon  falling  to  pay  a  loss  within  the 
time  specified  In  the  policy,  after  demand 
therefor,  a  liability  to  the  holder  of  the 
policy.  In  addition  to  the  amount  of  loss,  of 
12  per  cent  damages  and  reasonable  at- 
torney's fees,  did  not  deny  the  equal  pro- 
tection of  the  law  to  such  life  and  health 
insurance  companies,  although  such  an  obliga- 
tion was  not  Imposed  upon  other  classes  of 
insurance  companies  or  associations.  This 
decision  was  reviewed  in  Iowa  Life  Ins.  Co. 
V.  Lewis,  23  Sup.  Ct  133,  187  U.  S.  335,  47 
L.  Ed.  204,  and  the  court  expressed  satis- 
faction with  th^  case  and  its  reasoning.  In 
the  Mettler  Case  the  court  said:  "The  ground 
for  placing  life  and  health  Insurance  com- 
panies In  a  different  class  from  fire,  marine, 
and  inland  insurance  companies  is  obvious, 
and  we  think  that  putting  them  in  a  dif- 
ferent class  flx>m  mutual  benefit  and  relief 
associations  doing  business  through  lodges, 
and  benevolent  associations  of  the  character 
mentioned  in  the  Texas  statute,  is  not  an 
arbitrary  classification,  but  rests  on  sufficient 
reason.  The  Legislature  evidently  intended 
to  distinguish  between  life  and  health  in- 
surance companies  engaged  In  business  for 
profit  (and  we  are  not  called  on  to  define 
as  to  the  distribution  of  such  profits),  and 
lodges  and  associations  of  a  mutual  ben^t 
or  benevolent  character,  having  in  mind, 
also,  the  necessity  of  the  prompt  payment  of 
the  insurance  money  in  very  many  cases,  In 
order  to  provide  the  means  of  living  of 
which  the  beneficiaries  had  been  deprived  by 
the  death  of  the  insured." 

It  appears  to  us  that  there  is  even  stronger 
reason  for  sustaining  a  classification  of  all 
common  carriers  of  freight  for  legislation 
with  respect  to  their  quasi  public  duties  as 
such,  having  also  in  mind  the  necessity  of 
the  prompt  payment  of  losses  sustained  by 
failure  to  perform  said  duty,  as  in  many  cases 
Buch  losses  represent  food,  raiment,  and  other 
necessities  of  life.  In  the  case  of  Farmers' 
and  Merchants'  Ins.  Co.  v.  Dabney,  23  Sup. 
Ct  565,  189  U.  S.  801,  47  L.  Bd.  821,  the 
court  held  valid  a  Nebraska  statute  allow- 
ing a  reasonable  attorney's  fee  to  a  plaintiff 
in  case  of  an  unsuccessful  defense  by  an  in- 
surance company  of  a  suit  on  a  policy  of 
insurance  covering  real  property  wholly  de- 
stroyed by  fire.  We  quote  the  following  from 
that  case  as  a  complete  answer  to  the  sug- 
gestion of  inequalily  in  the  case  at  bar  in 
the  classification  of  common  carriers  for 
special  legislation  of  the  kind  in  question,  and 
the  suggestion  of  inequality  because  the  pen- 
alty falls  upon  the  common  carrier  when  un- 
successful in  the  suit,  but  not  upon  the  claim- 


ant when  he  is  unsuccessful  In  the  suit  The 
court  said:  *'A11  the  grounds  relied  upon  to 
demonstrate  that  the  statute  allowing  a  rea- 
sonable attorney's  fee  in  case  of  the  un- 
successful defense  of  a  suit  to  enforce  cer- 
tain insurance  policies  is  repugnant  to  the 
equality  clause  of  the  fourte^Jith  amendment 
are  embraced  In  the  following  proposltiims. 
First,  because  it  arbitrarily  subjects  insur- 
ance companies  to  a  liability  for  attom^s 
fees,  when  other  defendants  In  other  classes 
of  cases  are  not  subjected  to  such  burden; 
second,  because,  whilst  the  obligation  to  pay 
attorney's  fees  is  imposed  on  insurance  com- 
panies in  the  cases  embraced  by  the  statute, 
no  such  burden  rests  on  the  plaintiff  in 
favor  of  the  insurance  companies,  where  the 
suit  on  a  policy  is  successfully  defended;  and, 
third,  because  the  statute  arbitrarily  distin- 
guishes between  insurance  policies  by  al- 
lowing an  attorney's  fee  in  case  of  a  suit  on 
a  policy  covering  real  estate,  where  the  prop- 
erty has  been  totally  destroyed,  and  excluding 
the  right  to  such  fees  in  suits  to  enforce 
policies  on  other  classes  of  property,  or 
whwe  there  has  not  been  a  total  destruction  of 
the  property  covered  by  the  insurance.  Eadi 
and  all  of  these  propositions  must  rest  on 
the  assumption  that  contracts  of  insurance, 
generally  considered,  do  not  possess  such  dis- 
tinctive attributes  as  to  justify  thehr  daasi- 
ficatlon  separate  from  other  contracts,  and 
that  contracts  of  insurance,  as  between  them- 
selves, may  not  be  classified  separately,  de- 
pending upon  the  nature  of  the  insurance, 
the  character  of  the  properly  covered,  and 
the  extei^t  of  the  loss  which  may  have  super- 
vened. But  the  unsoundness  of  these  propo- 
sitions is  settled  by  the  previous  adjudica- 
tions of  this  court"— citing  cases. 

The  case  of  Missouri,  Kansas  &  Texas  R. 
R.  Co.  V.  May,  24  Sup.  Ct  638,  194  U.  8.  267. 
48  L.  Ed.  971,  is  an  interesting  and  striking 
case.  In  that  case  the  court  held  that  a 
Texas  statute  imposing  a  penalty  in  favor  of 
contiguous  landowners  against  railway  com- 
panies for  permitting  Jolmson  grass  or  Rus- 
sian thistle  to  mature  and  go  to  seed  upon 
their  road  does  not  deny  such  railway  com- 
panies the  equal  protection  of  the  law.  It 
might  be  suggested  that  Johnson  grass  Is  a 
curse  or  a  blessing,  according  to  the  Tiew 
point— a  curse  as  to  crops  requiring  clean 
cultivation,  a  blessing  when  hay  is  the  thing 
wanted ;  or  it  might  be  suggested  that  John- 
son grass  could  easily  be  communicated  to 
the  railway  company's  land  or  right  of  way 
by  streams  from  bottom  lands  above,  or  that 
it  might  l>e  propagated  from  seed  dropped 
upon  the  ordinary  highways  from  wagons 
hauling  such  hay,  thence  to  lands  adjoining, 
thence  to  the  railway  oompany'ji  lands,  thence 
to  contiguous  lands,  but  no  such  penalty  ap- 
plies against  other  carriers,  against  those  in 
charge  of  ordinary  highways,  against  a  con- 
tiguous landowner,  in  favor  of  the  railway 
company,  or  as  between  contiguous  landown- 
ers.   It  will  be  further  observed  that  ths 


Ga.) 


THOMAS  T.  QAINESVILLB  ft  D.  ELECTRIC  RT.  CO. 


801 


legislation  affected  the  railway  company  in 
Its  capacity  as  owner  or  occupant  of  the  land 
or  right  of  way.  Bat  the  court  was  guided 
In  the  decision  of  the  case  by  these  sound 
principles.  "When  a  state  Legislature  has 
declared  that.  In  its  opinion,  policy  requires 
a  certain  measure,  its  action  should  not  be 
disturbed  by  the  courts  nnder  the  fourteenth 
amendment,  unless  they  can  see  elearly  that 
there  is  no  fair  reason  for  the  law  that  would 
not  require  with  equal  force  its  extension  to 
others  whom  it  leaves  untouched.  *  *  • 
Great  constitutional  provisions  must  be  ad- 
ministered with  caution.  Some  play  must 
be  allowed  for  the  Joints  of  the  machine,  and 
it  must  be  remembered  that  Legislatures  are 
the  ultimate  guardians  of  the  liberties  and 
welfare  of  the  people  in  quite  as  great  a 
degree  as  the  courts." 

This  court,  in  Simmons  y.  Telegraph  Co., 
63  S.  C.  425,  41  S.  E.  521,  67  L.  R.  A.  607, 
held  that  the  statute  making  telegraph  com- 
panies liable  for  mental  anguish  is  not  vio- 
latiTe  of  the  fourteenth  amendment,  or  arti- 
cle 1,  I  6,  of  the  state  Constitution,  and  in 
Johnson  y.  Spartan  Mills,  68  S.  C.  855,  47  S. 
BL  685,  this  court  held  that  section  2719,  Cly. 
Code  1902,  making  it  lawful  for  any  corpora- 
tion, person,  or  firm  to  issue,  pay  out,  or  cir- 
culate for  payment  for  the  wages  of  labor 
any  order,  check,  memorandum,  token,  or  evi- 
dence of  Indebtedness,  payable  in  whole  or 
la  part  otherwise  than  in  lawful  money  of 
the  United  States,  except  upon  conditions 
spedfled  in  the  act,  did  not  violate  the  four- 
teenth amendment,  and  was  upon  a  reason- 
able classification,  even  though  it  contained 
«  proviso  that  said  section  shall  not  apply  to 
agricultural  contracts  or  advances  made  for 
agricultural  purposes.  In  the  case  of  Porter 
V.  Railway  Co.,  63  S.  C.  169,  41  S.  B.  108, 
90  Am.  St. Rep.  670,  this  court  held  that  the 
act  (22  St  at  Large,  p.  443)  imposing  a  penal- 
ty on  common  carriers  for  failure  to  pay  or 
refuse  to  pay  damages,  etc.,  to  freight  within 
60  days,  does  not  violate  those  sections  of  the 
state  and  federal  Constitutions  providing  for 
equal  protection  to  all.  This  court  distin- 
guished that  case  from  the  EHlis  Case  in  two 
particulars,  viz.:  (1)  that  the  South  Carolina 
statute  of  1897  applied  to  all  common  carri- 
ers, while  the  Texas  statute,  condemned  in  the 
Ellis  Case,  was  limited  to  one  class  of  com- 
mon carriers,  railway  corporations;  (2)  that 
the  South  Carolina  statute  was  limited  to  such 
claims  as  were  peculiarly  Incident  to  the  busi- 
ness of  a  common  carrier,  but  the  Texas 
statute  was  not  so  limited.  The  statute  con- 
sidered In  the  Porter  Case  was,  in  Johnson  v. 
Southern  Ry.,  69  S.  C.  322,  48  S.  B.  260,  held 
to  be  repealed  by  the  act  of  1903,  which  is 
now  under  consideration.  But  the  prin- 
ciple decided  in  the  Porter  Case  is  just  as  ap- 
plicable in  the  present  case.  A  valid  distinc- 
tion cannot  be  based  upon  the  difference  be- 
tween a  requirement  "to  pay  or  refuse  to 
pay"  within  a  given  time,  as  provided  In  the 
act  of  1897,  and  a  requirement  '^  pay"  with- 
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in  a  given  time,  as  required  in  the  act 
of  1903,  for  if  it  be  unlawful  to  require  the 
latter,  under  penalty,  it  must  also  he  unlaw- 
ful to  require  the  former,  since  no  other  per- 
son or  class  is  required  "to  pay  or  refuse  to 
pay"  under  penalty.  The  decision  rests  upon 
the  reasonableness  of  the  classification  of 
common  carriers  for  particular  legislation 
with  respect  to  the  performance  of  their  duty 
as  such,  thereby  subserving  an  Important 
public  purpose  within  the  police  power  of  the 
state. 

From  this  review  of  the  decisions  of  th^ 
Supreme  Court  of  the  United  States  and  of 
this  court,  we  think  it  is  clear  that  the  stat* 
ute  Is  not  unconstitutional. 

2.  The  respondent,  in  the  event  of  the 
above  conclusions  being  reached,  has,  upon 
notice  and  exceptions  taken,  asked  that  this 
court  consider  whether  the  judgment  of  the 
circuit  court  should  not  be  affirmed  upon  the 
ground  that  the  magistrate  erred  in  finding 
judgment  for  the  penalty,  when  the  testimony 
showed  that  the  claim  filed  by  plaintiff  for 
$1.75  was  made  up  of  two  items,  to  wit  $1.50, 
the  value  of  the  property  alleged  to  have  been 
lost  or  damaged  while  in  possession  of  de- 
fendant, and  25  cents,  freight  paid  by  plain- 
tiffs for  same  The  magistrate  having  found 
as  a  fact  that  the  amount  of  the  loss  or  dam- 
age was  $1.75,  as  claimed,  and  this  conclusion 
having  been  affirmed  by  the  circuit  court  by 
sustaining  the  magistrate's  judgment  to  that 
extent,  we  have  no  power  to  review  or  reverse 
such  conclusion  of  fact,  unless  there  was  ab- 
solutely no  evidence  tending  to  sustein  it 
It  was  shown  that  the  cost  of  the  bunch  of 
bananas  in  Colombia,  S.  C,  was  $1.50,  and 
the  freight  thereon  to  McBee,  S.  a,  was  25 
cente.  This  was  certeinly  some  evidence 
that  the  value  of  the  bananas  to  plaintiffs  at 
McBee  was  at  least .  $1.75,  and  that  such 
was  the  amount  of  their  loss.  The  magis- 
trate having  adjudged  the  loss  to  be  as  claim- 
ed by  plaintiffs,  judgment  for  the  penalty 
was  proper. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  judgment  of  the  magistrate's 
court  is  affirmed. 

The  CHIEF  JUSTICE  did  not  participate  in 
tills  opinion  because  of  illness. 

(114  GO.  748) 
THOMAS   V.   OAINESYILI/B   &  D.   ELEC- 
TRIC RY.  CO. 
(Supreme   Court   of  Georgia.    Jan.  13,   1006.) 
Street    Railroads— Collision  —  Contribu- 
tory Neolioence. 

In  an  action  of  a  traveler  upon  a  high- 
way against  a  railway  company  for  damages 
resulting  from  a  collision  between  a  car  of 
the  company  and  the  vehicle  in  which  the 
traveler  was  riding,  it  is  error  to  charge  the 
jury  that  "the  plaintiff's  contributory  negli- 
gence in  such  a  case  defeate  recovery,  and  your 
verdict  mast  be  for  the  defendant." 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Street  Railroads,  §§  219,  220.] 

(Syllabus  by  the  Court.) 
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Error  from  City  Court  of  Hall  County; 
W.   B.   Holllngsworth,   Judge. 

Action  by  J.  A.  Thomas  against  the  Gaines- 
ville &  Dahlonega  Electric  Hallway  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Beversed. 

J.  A.  Thomas  brought  suit  against  the 
Gainesville  &  Dahlonega  Electric  Hallway 
Company,  and  alleged  that  while  riding  in 
his  buggy  in  the  city  of  Gainesville  the 
buggy  was  struck  by  a  car  of  the  defendant, 
running  at  a  high  rate  of  speed  through  a 
crowded  portion  of  the  city,  no  bell  having 
been  rung,  nor  warning  of  any  kind  having 
been  given,  and  petitioner  was  thrown  from 
his  buggy  and  injured  and  damaged  in  the 
sum  of  $10,000.  The  defendant  denied  the 
negligence  alleged  against  it,  and  pleaded 
a  settlement  with  the  plaintiff,  alleging  that 
it  had  paid  Thomas  and  the  owner  of  the 
buggy  $3.75  as  a  full  accord  and  satisfaction 
for  the  injuries  to  Thomas  and  to  the  buggy. 
The  plaintiff  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  excepted. 

W.  B.  Sloan  and  H.  H.  Perry,  for  plaintiff 
In  error.    H.  H.  Dean,  for  defendant  In  error. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  One  of  the  grounds  in  the  motion 
for  a  new  trial  complained  of  the  fol- 
lowing extract  from  the  charge  of  the  court: 
"If  the  plaintiff  was  guilty  of  any  act  of  neg- 
ligence which  directly  contributed  to  his 
injury,  or  was  guilty  of  any  failure  of  ordi- 
nary care  on  his  part,  whether  the  act  be 
a  question  of  only  omission  to  do  what  he 
ought  to  have  done  under  the  circumstances 
or  an  act  of  commission  in  doing  something 
he  should  not  have  done  and  without  which 
the  accident  would  not  have  happened,  then 
you  should  go  further  and  apportion  the 
Injury;  but  the  plaintiff's  contributory  neg- 
ligence in  such  case  defeats  recovery,  and 
your  verdict  must  be  for  the  defendant." 
This  charge  was  erroneous,  inasmuch  as  it 
instructed  the  jury  that  the  plaintiff's  con- 
tributory negligence  would  defeat  recovery, 
and  the  verdict,  if  such  contributory  negli- 
gence were  found,  must  be  for  the  defendant 
The  instruction  should  have  been  qualified 
by  the  principles  of  law  as  laid  down  in  Civ. 
Code  1895,  (§  3830,  2322.  The  charge  was 
in  other  respects  inaccurate,  but  it  is  needless 
to  discuss  at  length  these  inaccuracies,  as 
they  will  doubtless  be  corrected  on  another 
^ial. 

The  evidence  was  of  such  a  character  as  to 
authorize  the  submission  to  the  jury  of  the 
question  whether  the  plaintiff  had  received 
any  amount  in  settlement  of  his  claim  for 
damages,  and  whether  the  receipt,  purport- 
ing to  have  been  signed  by  him  by  his  mark, 
he  being  an  illiterate,  was  binding  upon  him. 
The  charge  on  this  subject,  which  was  com- 
plained of,  correctly  set  forth  the  law  as 
^d  down  in  Bast  Tenn.,  Va.  &  Ga.  By.  Go. 


▼.  Hayes,  83  Ga.  558,  10  S.  B.  350,  and  was 
appropriate,  for  the  reason  that  this  was  the 
defendant's  theory  of  the  case.  But  under  the 
plaintiff's  theory,  the  rule  as  laid  down  in 
Butler  V.  Hlchmond  &  Danville  By.  Co.« 
88  Ga.  594,  15  S.  E.  668,  was  applicable,  and 
the  judge  should  have  Instructed  the  jury 
on  both  theories  of  the  case. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


(IM  Oa.  482) 
MEHCHANTS'  ft   MINBBS'  TBANSP.   00. 

V.    MOOHE    ft    CO. 
(Supreme  Court  of  Georgia.    Dec  21,  1906.) 

1.  Tboveb   and   CoNVMisioii— What   Consti- 
tutes, 

Any  distinct  dominion  wrongfully  asserted 
over  another's  property  in  denial  of  bis  right, 
or  inconsistent  with  it,  is  a  conversion.  It  is 
unnecessary  to  show  that  the  defendant  applied 
it  to  his  own  use,  if  he  exercised  dominion  over 
it  in  defiance  of  the  owner's  right,  or  in  a  man- 
ner inconsistent  with  it.  It  is  in  law  a  conver- 
sion, whether  it  be  for  bis  own  or  any  other's 
use. 

[EJd.  Note.— For  cases  in  point,  see  voL  47, 
Cent  Dig.  Trover  and  Conversion,  ((  1,  84.] 

2.  Sami>—Evidengb— Demand. 

In  an  action  for  the  recovery  of  damages 
on  account  of  a  conversion,  proof  of  a  demand 
and  a  refusal  is  only  required  as  evidence  of 
the  conversion;  and,  where  the  conversion  is 
shown  by  other  evidence,  such  proof  is  not  es- 
sential. 

[Ed.  Note.— For  cases  in  point,  see  vol.  47, 
Cent  Dig.  Trover  and  Conversion,  H  58,  60.] 

3.  Cabbiebs— Convebsion  or  Goods— Wbono 
Deuvkbt. 

A  carrier  is  chargeable  with  a  conversion 
at  the  instance  of  the  consignee  or  his  assigns 
if  he  deliver  the  goods  to  any  other  person ;  and 
this  is  true,  notwithstanding  the  carrier  acts 
in  entire  good  faith,  and  the  wrong  delivery  is 
the  result  of  an  innocent  mistake  on  the  part  of 
another  carrier,  from  whom  he  received  the 
goods. 

[Ed.  Note.— For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  (  357.] 

4.  Sake— Limitation  of  Liabilitt. 

When  a  carrier  is  guilty  of  a  conversion  re- 
sulting from  a  wrong  delivery,  he  cannot  take 
advantage  of  a  stipulation  in  a  bill  of  lading 
which  provides  that  "claims  for  loss  or  damage 
must  be  made  in  writing  to  the  agent  at  the 
point  of  delivery  promptly  after  the  arrival  of 
the  property,  and  if  delayed  more  than  30  days 
after  delivery  of  the  property,  or  after  dne  time 
for  the  delivery  thereof,  no  carrier  hereunder 
shall  be  liable  in  any  event" 

5.  Same— Measube  or  Damages. 

In  an  action  of  tort  against  a  carrier  for 
the  conversion  of  goods  consigned  to  the  plain- 
tiff, the  carrier  cannot  take  advantage  of  his 
own  wrong  in  lessening  the  measure  of  his  li- 
ability by  invoking  a  stipulation  in  a  bill  of 
lading  that,  in  the  event  of  loss,  the  measure  of 
damages  shall  be  the  value  of  the  property  at  the 
time  and  place  of  shipment 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Savannah;  T. 
M.  Norwood,  Judge. 

Action  by  Moore  &  Co.  against  the  Mer- 
chants' &  Miners'  Transportation  Company. 
Judgment  for  plaintiff,  and  defendant  bringE 
error.    Affirmed. 
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Moore  ft  Co.  brought  suit  In  trover  against 
the  Merchants'  ft  Miners'  Transportation 
Company  tor  301  sacks  of  oats*  An  agreed 
statement  of  facts  was  submitted  to  the 
court,  which,  in  brief,  is  as  follows:  On 
October  21,  1903,  Joseph  Gregg  shipped 
from  Chicago  to  Savannah,  over  the  Balti- 
more ft  Ohio  Railroad,  301  sacks  of  oats,  con- 
signed to  the  order  of  Joseph  Gregg,  with 
direction  to  notify  Moore  ft  Co.  The  bill 
of  lading  was  issued  to  Joseph  Gregg,  who 
indorsed  it  and  attached  it  to  a  draft  on 
Moore  ft  Co.  for  $579.50,  which  draft  was 
paid  by  Moore  ft  Co.,  who  thus  obtained  the 
bill  of  lading.  The  oats  were  billed  to  Moore 
ft  Co.  for  1699.83;  the  freight  being  $112.80, 
and  brokerage  $7.53.  The  Baltimore  ft 
Ohio  Railroad  Company  transported  the  oats 
to  Baltimore,  and  there  delivered  them  to 
the  defendant;  but  by  an  error  delivered  them 
upon  a  waybill  directing  delivery  to  Ganahl 
ft  Saussy,  at  Jacksonville,  Fla.  The  de- 
fendant brought  the  oats  to  Savannah,  where 
they  were  recognized  by  a  derk  of  Moore 
ft  Ca  as  the  shipment  for  which  Moore  ft 
Co.  had  received  the  bill  of  lading.  Moore 
ft  Co.  so  notified  the  defendant,  but,  pend- 
ing an  Investigation,  the  defendant  delivered 
the  oats  to  the  Seaboard  Air  Line  Railway, 
to  be  carried  to  Jacksonville,  as  per  waybill. 

Gkirrard  ft  Meldrlm,  for  plaintiff  in  error. 
Osborne  ft  Lawrence,  for  defendant  In  error. 

COBB,  P.  J.  The  foregoing  statement  of 
facts  makes  out  a  clear  case  of  conversion 
upon  the  part  of  the  Merchants'  ft  Miners' 
Transportation  Company.  That  It  acted  in 
good  faith  in  delivering  the  oats  in  accordance 
with  the  direction  of  its  principal,  the  Balti- 
more ft  Ohio  Railroad,  is  no  defense  against 
the  true  owner  of  the  property.  "An  agent 
who,  for  and  in  behalf  of  his  principal,  takes 
the  property  of  another  without  the  latter's 
consent,  is,  as  to  him,  guilty  of  a  conversion, 
although,  being  ignorant  of  the  true  owner's 
title,  the  agent  may  have  acted  in  perfect 
good  faith;  and  such  agent  may  be  sued  in 
trover  for  the  property,  even  after  his  de- 
livery of  It  to  his  principal."  Miller  y. 
Wilson,  08  Ga.  667,  25  S.  B.  578,  58  Am.  St 
Rep.  319,  approved  in  Flannery  v.  BCarley, 
117  Ga.  486,  43  S.  B.  765.  Nor  do  we  think 
in  such  a  case  a  demand  is  necessary  be- 
fore the  institution  of  suit  In  Miller  v. 
Wilson,  supra,  Chief  J[ustice  Simmons  says: 
''When  an  actual  conversion  is  shown,  no 
demand  is  necessary;  evidence  of  demand 
and  refusal  being  required  only  as  evidence 
of  a  conversion."  See,  also,  Rushin  y« 
Tharpe,  88  Ga.  782.  15  S.  B.  830. 

But  It  is  claimed  that  a  demand  is  neces- 
sary in  the  case  at  bar  by  reason  of  a  stipu- 
lation in  the  bill  of  lading  that  ''claims  for 
loss  or  damage  must  be  made  in  writing  to 
the  agent  at  the  point  of  delivery  promptly 
after  the  arrival  of  the  property,  and  if  delay- 


ed for  more  than  30  days  after  delivery  of 
the  property,  or  after  due  time  for  the  de- 
livery thereof,  no  carrier  hereunder  shall  he. 
liable  in  any  event"  A  suit  in  trover  is  not 
an  action  for  loss  or  damage  to  property,  but 
an  action  for  conversion  of  property.  The 
conversion  on  the  part  of  the  carrier  is  an 
abandonment  by  it  of  its  contract  of  ship- 
ment It  cannot  repudiate  this  contract  and 
then  hold  the  shipper  to  its  terms.  Further, 
we  do  not  think  the  terms  of  the  contract 
cover  such  eventuality.  It  was  never  con- 
templated by  either  party  that  a  claim  for 
damages  should  be  presented  to  the  carrier 
for  the  result  of  its  voluntary  act  It  was 
tlie  purpose  of  the  contract  to  provide  a 
procedure  for  the  adjustment  of  damage 
suffered  by  reason  of  some  occurrence  for 
which  the  carrier  was  liable,  but  which  it 
did  not  willfully  bring  about  There  would 
be  no  reason  in  demanding  that  a  claim  be 
presented  for  damages  flowing  from  an  act 
wliich  by  its  very  commission  denies  any 
right  in  the  claimant 

For  the  same  reasons,  a  stipulation  in  the 
bill  of  lading  that  the  amount  of  any  loss  or 
damage  shall  be  computed  at  the  value  of 
the  property  at  the  time  and  place  of  ship- 
ment is  not  binding  upon  the  plaintiffs  in 
this  action.  See  Savannah  Ry.  Co.  v.  Sloat 
93  Ga.  803,  20  S.  B.  219;  G.  S.  ft  F.  Ry.  Co. 
V.  Johnson,  121  Ga.  233,  48  S.  B.  807;  Central 
Ry.  Co.  V.  Chicago  Portrait  Co.,  122  Ga.  11, 
49  S.  B.  727. 

The  plaintiffs  elected  to  demand  a  verdict 
for  damages  alone,  and  were  entitled  to  the 
highest  proved  value  of  the  property  con- 
verted, between  the  date  of  conversion  and 
the  date  of  the  trial.  Civ.  Code  1895,  (  3917. 
See  Holmes  v.  Langston,  110  Ga.  866,  86 
S.  B.  251,  and  citations.  The  verdict  ren- 
dered gives  this  amount  to  the  plaintiffs 
after  deducting  what  would  have  been  the 
freight  charges. 

No  sufficient  reason  has  been  shown  for  re- 
versing the  judgment,  and  it  is  accordingly 
affirmed.    All  the  Justices  concurring. 


OM  OkL  746) 
POSTAL  TELBGRAPH  CABLB  CO.  v.  PET- 
TON. 

(Supreme  Court  of  Georgia.    Jan.  13,   1906.) 

1.  EunnaxT    Domain  —  Erection    of    Telb- 
OBAPH  Link— Damages. 

In  a  proceeding  to  assess  damages  flowing 
to  a  landowner  by  reason  of  the  construction 
across  his  premises  of  a  tele^pb  line  under 
the  power  of  eminent  domain,  compensation 
may  be  awarded  both  for  the  land  actually  tak 
en  by  the  telegraph  company  and  for  all  con 
sequential  damages  arising  from  the  erectioD 
and  maintenance  of  its  poles,  wires,  or  other 
fixtures;  but,  before  a  recovery  can  be  had 
for  consequential  damages,  proof  must  be  ad- 
duced which  discloses  the  nature  and  extent 
thereof  and  furnishes  data  from  which  a  rea- 
sonable  and  proper  estimate  of  the  amount 
of  compensation  to  which  the  landowner  la 
entitled  may  be  made. 
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Z,  Sams — ^Amount  of  Damages. 

The  verdict  returned  by  the  jury  In  the 
present  case  was  excessiye ;  there  being  no  evi- 
dence authorizing  a  recovery  of  consequential 
damages,  and  the  amount  awarded  being  far 
above  the  highest  proved  value  of  the  land 
actually  appropriated  by  the  telegraph  company. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Habersham 
County;  J.  J.  Klmsey,  Judge, 

Action  by  John  T.  Peyton  against  the 
Postal  Telegraph  Cable  Company.  Judg- 
ment for  plalntiiT.  Defendant  brings  error. 
Reversed. 

The  Postal  Telegraph  Cable  Company  in- 
stituted condemnation  proceedings  against 
John  T.  Peyton  for  the  purpose  of  acquiring 
the  right  to  construct  one  of  its  lines  over  a 
tract  of  land  in  Habersham  county,  of  which 
he  was  the  own^.  In  the  notice  served  up- 
on him  the  statement  was  made  that  '*the 
said  Postal  Telegraph  Cable  Company 
desires  to  construct  a  single  line  of  poles 
along,  upon,  and  across*'  the  above-mentioned 
tract  of  land,  by  '*the  erection  of  poles 
about  25  feet  long,  1  foot  in  diameter  at  the 
base,  and  planted  5  feet  in  the  ground,  with 
such  anchors  and  guy  wires  as  may  be  neces- 
sary to  hold  the  same  firmly  in  position, 
with  one  or  more  cross-arms,  8  feet  in  length, 
fastened  near  the  top  of  said  poles,  with  in- 
sulators thereon,  along  and  upon  which  will 
be  strung  wires  sufficient  in  number  to 
quickly  and  accurately  transmit  all  messages 
that  may  be  intrusted  to  it  by  the  govern- 
ment of  the  United  States  to  the  state  of 
Georgia  and  their  officers  and  agents  and 
the  public.  Said  poles  will  be  erected  about 
167  feet  apart,"  and  only  one  square  foot  of 
land  "will  be  taken  or  occupied  by  each  post. 
Said  company  will  cut  and  trim  out  trees, 
timber,  and  undergrowth  as  may  be  neces- 
sary for  the  construction,  maintenance,  and 
operation  of  said  telegraph  line,  and  none 
other.  The  land  between  the  poles  and  un- 
der the  wires  will  not  be  taken  by  the  tele- 
graph company,  but  can  be  used  hereafter 
for  all  purposes"  for  which  the  owner  may 
"have  heretofore  used  it,  and  it  will  be  used 
by  the  telegraph  company  for  the  purpose 
only  of  its  agents  and  employes  going  thereon 
in  order  to  construct  and  keep  the  same  in 
repair;  and  only  an' easement  for  such  right 
and  privilege  Is  desired  or  will  be  taken  by 
said  telegraph  company."  An  award  of  ^150 
In  favor  of  Peyton  was  returned  by  the  as- 
sessor selected  to  fix  the  compensation  to  be 
made  to  him  by  the  company.  Being  dis- 
satisfied with  the  amount  of  this  award,  the 
company  entered  an  appeal  to  a  Jury  in  the 
superior  court.  The  Jury,  upon  the  hearing 
In  that  court,  fixed  the  amount  of  compensa- 
tion to  be  paid  at  $250.  Thereupon  the 
company  filed  a  motion  for  a  new  trial,  up- 
on the  general  grounds  that  the  verdict  was 
contrary  to  the  evidence  and  without  evi- 
dence to  support  it,  etc.  The  presiding  Judge 
4eclined  to  grant  a  new  trial,  and  the  case 


comes  to  this  court  upon  a  writ  of  error  sued 
out  in  behalf  of  the  telegraph  company. 

Felder  &  Bountree  and  Howard  Thomp- 
son, for  plaintiff  in  error.  J.  B.  Jones  and 
J.  C  Edwards,  for  defendant  in  error. 

EVANS,  J.  (after  stating  the  facts).  A 
Jury  cannot  be  left  to  roam  without  any  evi- 
dence in  the  ascertainment  and  assessment  of 
damages.  The  damages  which  the  law  al- 
lows to  be  assessed  in  favor  of  a  landowner 
whose  property  has  been  taken  under  the 
right  of  eminent  domain  are  purely  com- 
pensatory. The  land  actually  appropriated 
by  the  telegraph  company  amounted  to  on- 
ly a  fraction  of  an  acre;  and,  while  it  ap- 
peared that  the  construction  and  mainte- 
nance of  the  telegraph  line  would  cause  con- 
sequential damages  to  the  plaintiff,  no  proof 
was  offered  from  which  any  fair  and  rea- 
sonable estimate  of  the  amount  of  damages 
thereby  sustained  could  be  made.  The  jury 
should  have  been  supplied  with  the  data 
necessary  in  arriving  at  such  an  estimate. 
Swift  V.  Broyles,  116  Ga.  887.  42  S.  B.  277,  58 
L.  B.  A.  890.  In  the  absence  of  this  essential 
proof,  a  verdict  many  times  in  excess  of  the 
highest  proved  value  of  the  land  actually 
taken  must  necessarily  be  deemed  excessive. 

Judgment  reversed.  All  the  Justioes  con- 
curring. 


(ISiOiL  «o> 
BBEWEB,  Sheriff,  et  aL  t.  AMEBIOAN 
MISSIONABY  ASS'N. 
(Supreme  Court  of  Qeoigla.    Dec  21,   1906l> 

Taxation — Exbicptions— Chabttibs. 

A  corporation,  organized  and  conducted 
purely  for  charitable  purposes,  owned  real  estate 
and  buildings  which  were  used  solely  in  conduct- 
ing a  school.  Nominal  fees  were  charged  for 
tuition  and  board,  but  the  income  thus  derived 
fell  far  short  of  the  ezpensea  of  the  institution* 
and  the  deficit  was  supplied  by  donations  col- 
lected by  the  corporation.  The  school  yielded 
no  profit,  and  the  corporation,  declared  no  divi- 
dends, nor  were  profits  or  dividends  in  con- 
templation in  the  conduct  of  either.  Held,  that 
the  pTOjifTty  was  exempt  from  taxation  under 
the  proyisions  of  section  76S2  of  the  Political 
Code  of  1895. 

[Ed.  Note.— For  oases  in  point,  see  voL  45, 
Cent.  Dig.  Taxation,  §(  389,  &4-402.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Libaiy  Coun- 
ty; P.  E.  Seabrook,  Judge. 

Action  by  the  American  Missionary  As- 
sociation against  A.  B.  Brewer,  sheriff,  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

This  case  comes  up  on  exceptions  to  the 
overruling  of  the  defendant's  demurrer  to 
the  petition.  The  petition  was,  in  substance, 
as  follows:  The  plaintiff  is  a  New  York 
corporation,  whose  sole  business,  occupation, 
and  purpose  is  receiving  money  by  donations 
from  charitably  inclined  persons  and  dis- 
tributing the  amounts  thus  received  among 
various  charities  in  whlcli  it  is  engaged  In 
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different  parts  of  the  United  States ;  Its  chief 
charity  being  that  of  education.  Plaintiff  owns 
certain  real  estate  in  Liberty  county,  Ga^ 
known  as  the  "Dorchester  Academy,"  which 
Is  delivered  orer  to  one  Fred  W.  Foster  for 
the  purpose  of  operating  and  conducting  a 
school  for  the  education  of  negro  youths.    No 
profit  or  income  Is  derived  by  plaintiff  from 
said  school;  but,  on  the  other  hand,  a  very 
large  deficit  is  hicurred  each  year  by  the 
person  operating  it,  and  this  deficit  is  paid 
each  year  by  plaintiff.    The  average  attend- 
ance of  the  school  during  the  year  preceding 
the  filing  of  the  petition  was  415  pupils,  and 
a  tuition  fee  of  |1  per  student  per  month 
was  charged.    No  other  sums   are  derived 
from  or  paid  on  account  of  the  institution, 
except  a  small  amount  for  board,  which  is 
fixed  at  |7  per  student  per  month,  not  more 
than  three-fifths  of  which  is  paid  In  money, 
the  remainder  being  paid  In  labor,  which  is 
not  needed  by  plaintiff,  but  which  is  accept- 
ed out  of  charity  and  as  a  part  of  plain- 
tiff's scheme  of  teaching,  In  which  self-sus- 
tenance and  self-reliance  are  In  this  manner 
taught    At  the  end  of  each  scholastic  year, 
or  from  time  to  time  as  there  may  be  need, 
the  person  in  charge  of  the  school  notifies 
plaintiff  of  the  difference  between  the  ex- 
penditures necessary  for  the  operation  of  the 
school  and  the  amounts  received  from  board 
and  tuition,  and  this  deficiency  is  paid  by 
plaintiff  without  further  recourse  upon  any 
one.    The  deficiency  thus  incurred  will  aver- 
age from  $4,000  to  $4,500  per  year.    During 
no  scholastic  year  has  there  failed  to  be  a 
deficiency,  and  plaintiff  has  never  derived  any 
profit  or  benefit  from  the  school,  save  the 
work  accomplished  in  carrying  out  its  scheme 
of  education.    The  tax  collector  of  Liberty 
county  has  assessed  this  property  for  taxa- 
tion at  a  designated  valuation,  and  is  about 
to  turn  over  to  the  sheriff  an  execution  to 
be  levied  thereon  for  the  amount  of  the  taxes 
assessed.    The  assessment  and  execution  are 
illegal,  in  that  the  property  taxed  is  an  in- 
stitution of  purely  public  charity,  **and,  far- 
ther, because  all  of  its  buildings  were  erect- 
ed for,  and  are  used  as,  a  college,  incorporat- 
ed academy,  or  other  seminary  of  learning, 
and  none  of  said  property  is  used  either  for 
private  or  corporate  profit  or  income."    The 
execution  is  a  cloud  upon  plaintiff's  title, 
and  plaintiff  is  likely  to  be  harassed  by  many 
such  executions  in  future,  unless  the  tax  col- 
lector and  sheriff  are  enjoined  from  proceed- 
ing in  this  case.    Therefore  plaintiff  prayed 
for  an  injunction. 

The  grounds  of  the  demurrer  were:  (1) 
General ;  (2)  that  sufficient  parties  have  not 
been  made  to  entitle  plaintiff  to  the  relief 
sought;  (3)  that  plaintiff  had  an  adequate 
remedy  at  law;  and  (4)  that  the  declara- 
tion shows  that  one  Fred  W.  Foster  is  con- 


ducting a  school  for  profit  and  Income,  which 
school  is  sought  to  be  released  from  taxation. 
By  an  amendment  to  the  demurrer  it  was 
contended  that  the  property  claimed  to  be 
exempt  was  not  sufficiently  described  in  the 
petition,  and  that  certain  allegations  in  the 
petition  relative  to  the  ownership  and  use  by 
the  plaintiff  of  properties  in  other  parts  of 
the  United  States  were  superfiuous,  imperti- 
nent, and  irrelevant  In  the  order  overruling 
the  demurrer  it  was  stated  that  the  first  and 
third  grounds  of  the  original  demurrer  were 
abandoned. 

Beckett,  Norman  &  Beckett  and  A.  SI  Way, 
for  plaintiff  In  error.  Du  Bignon  ft  Alston 
and  Adams  ft  Adams,  for  defendant  in  error. 

OANDLEB,  J.  (after  stating  the  facts). 
It  is  clear  that  if  the  decision  of  this  court 
In  the  case  of  Linton  v.  Lucy  Cobb  Institute, 
117  Ga.  678,  45  S.  E.  58,  is  followed,  the 
judgment  in  the  present  case  must  be  affirm- 
ed. On  the  allegations  of  the  petition  the 
case  at  bar  is  even  stronger  than  the  Lucy 
Cobb  Institute  Case,  for  it  is  inferable  that 
in  the  latter  case  tho  fees  from  tuition  and 
board  exceeded  the  actual  operating  ex- 
penses of  the  school,  the  excess  being  ap- 
plied to  repairs  and  improvements  on  the 
school  and  Its  buildings ;  while  here  it  appears 
that  the  fees  charged  are  merely  nominal  and 
quite  inadequate  to  meet  the  running  ex- 
penses of  the  Institution,  the  deficit  being 
supplied  by  purely  charitable  donations.  The 
facts  alleged  clearly  differentiate  the  case 
from  the  cases  of  Mundy  v.  Van  Hoose,  104 
Ga.  292,  30  S.  E.  783,  and  Brenau  Association 
V.  Harbison,  120  Ga.  029,  48  S.  B.  863.  The 
contention  of  counsel  that  it  appears  that 
the  school  is  being  conducted  by  Foster  for 
his  private  gain  is  not  supported  by  the 
allegations  of  the  petition;  for  it  is,  in  ef- 
fect definitely  alleged  that  Foster  Is  mere- 
ly the  plaintiff's  agent,  and  that  whatever  he 
does  in  the  premises  is  done  for  It  It  was 
argued  In  the  brief  of  counsel  for  the  plain- 
tiffs in  error  that  the  plaintiff  below  is  not 
entitled  to  the  exemption  claimed,  because 
it  Is  a  nonresident  corporation,  whereas,  the 
exemption  is  allowed  only  to  individuals  and 
corporations  domiciled  in  Georgia;  but  this 
contention,  6ven  if  meritorious,  cannot  be 
considered,  because  It  nowhere  appears  to 
have  been  urged  in  the  court  below. 

The  grounds  of  demiurer  which  have  not 
been  considered  in  the  foregoing  discussion 
were  not  Insisted  upon  in  this  court,  and 
therefore  will  be  treated  as  haying  been 
abandoned. 

Following  the  ruling  in  the  Lucy  Cobb  In- 
stitute Case,  supra,  the  judgment  of  the 
court  below  is  affirmed.  All  the  Justices 
concurring. 
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LiCE  et  al.  v.  GILES  et  al. 
(Supreme  Court  of  Georgia.    Dec.  21,  ld05.) 

1.  Trusts  —  Powers  of  Trustees  —  Private 
Saub— Deed— Consent  of  Benkficiart. 

A  deed  of  bargain  and  sale  made  by  a 
trustee  as  such,  who  has  no  interest  in  the 
premises  conveyed  otherwise  than  as  trustee, 
will  serve  to  execute  a  general  power  of  private 
sale  conferred  upon  him  by  the  trust  deed  over 
the  specific  property  described  in  his  deed, 
though  no  reference  to  the  power  is  therein 
made.  Where  the  consent  of  one  of  the  bene- 
ficiaries of  the  trust  to  an  exercise  of  the 
power  bv  the  trustee  is  required,  it  is  not  nec- 
essary that  such  person  should  join  with  the 
trustee  in  making  the  deed,  or  indorse  thereon  a 
written  approval  of  the  sale  and  conveyance; 
but  such  consent  may  be  evidenced  by  a  writ- 
ten assent  to  the  sale  entered  upon  an  applica- 
tion for  leave  to  sell,  presented  by  a  trustee  to 
a  judge  of  the  superior  court,  who,  though  with- 
out jurisdiction  to  decree  a  sale  of  the  property 
independently  of  the  power  of  sale  conferred 
upon  the  trustee  by  the  deed  of  trust,  gives  his 
sanction  to  the  proposed  sale  of  the  property 
for  the  purpose  of  reinvestment,  agreeably  to 
the  power  of  sale  conferred  upon  the  trustee. 

2.  AppeaIi  —  Harmless  Error  — Tender  of 
Evidence— Written  Instruments. 

Although  several  writings  so  correlate  that 
all  are  necessary  for  the  effective  consummation 
of  the  act  sought  to  be  established,  each  in- 
strument should  be  separately  tendered  in  evi-' 
dence,  in  order  that  opportunity  for  inspec- 
tion and  objection  may  be  afforded  the  op- 
posite party ;  but  their  collective  tender  and  al- 
lowance in  evidence  over  timely  protest  is  not 
such  an  irregularity  as  will  require  a  new  trial, 
where  it  appears  that  all  of  the  papers  were 
admissible,  and  that  the  opposite  party  was 
given  full  opportunity  to  urge  his  objections 
to  each  instrument 
8.  Boundaries— EviDEfNCB— Deeds. 

Deeds  originating  from  the  same  grantor, 
though  covering  a  different  tract  of  land  from 
that  in  dispute,  may' be  introduced  in  evidence 
for  the  purpose  of  snowing  what  particular  par- 
cel of  an  entire  tract  formerly  held  by  him  was 
intended  to  be  conveyed  by  a  deed  made  to  one 
of  the  parties  litigant,  when  relevant  for  this 
purpose. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Boundaries,  (§  160,  161.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  Thomas  Lee  and  Sarah  Sheffield 
against  Mrs.  John  Giles  and  Andrew  Giles. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.    Affirmed. 

A  complaint  for  land  was  brought  in 
Bibb  superior  court  by  Thomas  Lee  and 
Sarah  Sheffield  against  Mrs.  John  Giles  and 
Andrew  Giles;  the  property  which  was  the 
«ubject-matter  of  the  suit  being  described 
in  the  plaintiffs'  petition  as  "one  and  one- 
half  acres  of  land  lying  in  South  Macon,  on 
the  new  Houston  Road,-  in  said  county,  and 
t)Ounded  as  follows:  East  by  the  new  Hous- 
ton Road;  south  by  lot  recently  owned  by 
Thomas  Bunkley,  now  by  Avery;  west  by 
lot  of  Mrs.  John  Giles;  north  by  a  street 
running  into  the  new  Houston  Road,  called 

street"    Plaintiff  alleged  that  they 

and  the  defendants  claimed  the  land  under 
a  common  grantor,  John  A.  Sloan.    The  ab- 


stract of  title  set  forth  was  a  deed  from 
Sloan  to  William  Lee,  as  trustee  for  his 
¥rtfe,  Nancy  B.  Lee,  for  her  life,  with  a  re- 
mainder to  her  children  at  her  death,  under 
which  deed  William  Lee  and  Nancy  Lee  went 
into  possession.  She  died  in  November, 
1900,  and  plaintiffs  were  her  only  children 
Hying  at  the  time.  The  defendants  set  up 
title  by  prescription,  growing  out  of  the 
exclusive  and  adverse  possession  for  a  period 
of  40  years  under  deeds  duly  recorded,  and 
alleged  that  they  had  made  valuable  Im- 
provements on  the  premises,  in  good  faith  be- 
lieving they  had  the  legal  title  thereto. 
They  also  set  forth  the  following  facts  as 
matter  of  defense:  The  deed  from  John  A. 
Sloan  to  William  Lee,  as  trustee  for  his 
wife,  conferred  upon  him  power  to  sell  the 
land  with  her  consent,  and  Invest  the 
proceeds  In  other  property.  On  February 
17,  1863,  he,  as  trustee,  presented  a  petition 
to  Hon.  Osborne  A.  Lochrane,  Judge  of  the 
superior  courts  of  the  Macon  district,  pray- 
ing that  an  order  be  passed  authorizing  him 
to  sell  the  land  and  Invest  the  proceeds  in 
other  property,  subject  to  the  same  trust 
To  this  petition  was  annexed  the  consent 
of  Nancy  R.  Lee,  and  on  March  26,  1863,  his 
honor  passed  an  order  granting  the  prayer 
of  the  petition,  and  decreeing  a  sale  of  the 
land  to  the  party  therein  named  as  the  per- 
son to  whom  the  trustee  desired  to  sell  at  a 
stipulated  price.  On  the  same  day  William 
Lee,  as  trustee  for  his  wife  and  children, 
made  a  deed  to  the  property  to  Mathew 
S.  Anderson,  the  proposed  purchaser  just 
referred  to,  which  deed  was  properly  record- 
ed on  May  1,  1863.  The  defendants  averred 
that  the  sale  and  conveyance  to  him  was  an 
execution  of  the  power  of  sale  conferred  up- 
on the  trustee  by  the  deed  from  John  A. 
Sloan,  and  passed  title  out  of  the  trustee  and 
Nancy  R.  Lee  and  her  children,  and  into 
Mathew  S.  Anderson,  whose  grantees  are 
entitled  to  hold  the  property  as  against  the 
plaintiffs,  the  children  of  Nancy  R.  Lee. 
On  the  trial  of  the  case  the  petition  by  Wil- 
liam W.  Lee,  as  trustee  for  Nancy  R.  Lee 
and  children,  for  leave  to  sell  the  trust  prop- 
erly, together  with  the  accompanying  writ- 
ten consent  of  Nancy  B.  Lee  to  the  proposed 
sale  and  reinvestment,  and  the  order  passed 
by  the  Judge  of  the  superior  court  granting 
the  prayer  of  the  petition,  were  introduced 
in  evidence.  This  order  contained  the  reci- 
tation that  leave  was  granted  to  the  trustee 
to  sell  the  land  described  in  his  petition, 
"it  appearing  by  the  deed  hereto  attached 
that  said  William  Lee  has  power  to  sell  with 
the  consent  of  the  said  Nancy."  His  convey- 
ance, executed  on  the  same  day,  which  was 
also  offered  in  evidence,  recited  that  It  was  an 
indenture  made  "between  William  Lee,  trus- 
tee, of  the  county  of  Bibb,  of  the  one  part, 
and  Mathew  S.  Anderson,"  of  the  same  coun- 
ty, of  the  other  part,  and  that  "William  Lee, 
trustee  for  his  wife  and  children/'  had  gravt. 
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ed  aDd  did  thereby  convey  unto  Anderson, 
his  heirs  and  assigns,  "all  that  tract  or  par- 
cel of  land  bounded  as  follows:  Joining 
lands  of  Bryce  on  the  north,  lands  of  Mil- 
ler on  the  south,  lands  of  Daly  on  the  east, 
and  Houston  Road  on  the  west;  also  adjoin- 
ing lands  of  Monroe  Sheffield,  and  former- 
ly part  of  same  lot,  containing  one  and 
one-quarter  acre,  more  or  less."  The  deed 
was  signed:  "W.  W.  Lee,  Trustee  for  Wife 
and  Children."  The  defendants  introduced 
other  deeds,  made  by  Anderson  and  his 
grantees,  for  the  purpose  of  tracing  title  to 
the  land  in  dispute  into  John  Giles,  in 
whose  will  they  were  named  as  sole  bene- 
ficiaries. The  plaintiffs  relied  on  the  trust 
deed  from  John  A.  Sloan  to  William  Lee. 
The  case  was  submitted  to  the  jury,  and  a. 
verdict  in  favor  of  the  defendants  was  re- 
turned. A  motion  for  a  new  trial,  presented 
to  the  court,  in  behalf  of  the  plaintiffs,  was 
overruled,  and  exception  is  taken  to  the 
judgment  rendered  on  this  motion.  It  con- 
tains, aside  from  the  general  grounds  direct- 
ed against  the  verdict,  various  assignments 
of  error  upon  rulings  made  during  the 
progress  of  the  trial,  as  well  as  specific  com- 
plaints of  certain  instructions  given  in  charge 
to  the  Jury. 

M.  G.  Bayne,  for  plaintiffs  In  error.  M. 
Felton  Hatcher  and  B.  Curd,  for  defendants 
in  error. 

EVANS,  J.  (after  stating  the  facts).  1. 
The  deed  of  trust  from  John  A.  Sloan  to 
William  Lee  was  made  on  January  7,  18^, 
and  was  in  all  essential  particulars  Identical, 
as  to  language  and  legal  effect,  with  the 
trust  deed  which  was  constructed  by  this 
court  in  Luquire  v.  Lee,  121  Ga.  624,  49  S.  B. 
834.  The  trust  covered  only  the  life  estate, 
and  the  trustee  was  not  clothed  with  the 
title  to  the  legal  estate  in  remainder.  As  to 
this  proposition,  counsel  for  the  respective 
parties  entirely  agree.  The  case  hinges  up- 
on a  determination  of  the  question  whether 
or  not  there  was  a  valid  execution  of  the 
power  of  sale  conditionally  conferred  upon 
William  Lee  by  the  deed  in  which  he  was 
named  as  trustee.  It  recited  that  the  land 
therein  described  was  thereby  conveyed  "with 
full  power  to  said  William  Lee,  with  the 
consent  of  the  said  Nancy  R.  Lee,  to  sell 
said  property  and  invest  the  proceeds  in 
other  property."  It  did  not  provide  in  what 
manner  or  by  what  means  the  consent  of 
Nancy  R.  Lee,  If  procured  by  the  trustee, 
should  be  evidenced.  It  did  not  even  stipu* 
late  that  her  consent  had  to  be  in  writing. 
Assent  by  her,  rather  than  the  mode  in  which 
she  expressed  her  approval  of  a  sale  by  the 
trustee,  was  the  essential  thing  needed  by 
by  him  to  put  the  power  In  executloa  Her 
assent  was  the  substance,  the  form  of  its 
expression  the  mere  shadow,  of  any  authority 
which  he  could  derive  from  her  to  exercise 
the  conditional  power  conferred  upon  him  by 


the  grantor.  It  was  by  no  means  necessary 
that  she  should  johi  with  him  in  the  execu- 
tion of  any  conveyance  to  the  land  which  he 
should  undertake  to  make  under  the  pbwer  of 
sale  She  might  properly,  by  writing  her  ap- 
proval of  his  act  upon  his  deed,  signify  her 
assent  to  a  sale.  Dykes  v.  McVay,  67  Ga. 
502.  Or  she  could  evidence  her  consent  in 
other  ways  equally  effective.  Writing  her 
assent  to  a  sale  for  reinvestment  upon  a 
petition  presented  by  the  trfistee  to  the  judge 
of  the  superior  court  with  a  view  to  procur- 
ing judicial  approval  of  a  contemplated  sale 
by  the  trustee  would  be  altogether  a  proper 
mode  of  expressing  her  willingness  to  an  ex- 
ercise by  him  of  the  power  with  which  he 
was  clothed.  Trammell  v.  Inman,  115  Ga. 
878,  42  S.  B.  24a  That  judicial  approval  was 
nonessential  would  not  affect  the  question 
whether,  in  point  of  fact,  the  trustee  had 
procured  her  consent  before  attempting  to  sell,* 
though,  in  the  interest  of  certainty  and  with 
a  view  to  establishing  a  clear  title  of  record, 
the  plan  adopted  in  Headen  Case,  92  Ga.  223, 
18  S.  E.  543,  of  joining  with  the  trustee  in 
making  the  conveyance  and  indorsing  upon  it 
assent  to  and  approval  of  the  sale,  is  much  to 
be  commended.  While  William  Lee  did  not, 
under  the  terms  of  the  trust  deed,  acquire 
title  to  the  legal  estate  in  remainder,  yet  it 
cannot  seriously  be  doubted  that  the  grantor 
contemplated.  In  the  event  of  a  sale  for  re- 
investment, that  the  land  itself  should  be 
sold,  and  not  merely  the  life  estate  therein  or 
any  estate  less  than  the  fee.  Headen  v.  Quil- 
lian,  92  Ga.  222,  18  S.  E.  543. 

We  now  reach  the  question  whether  the 
deed  from  Lee,  trustee,  to  Anderson  was, 
under  the  facts  in  the  record,  a  good  execu- 
tion of  the  power  conferred  on  the  trustee 
by  the  Sloan  deed.  It  will  be  borne  in  mind 
that  Lee  had  no  individual  interest  in  the 
realty.  As  trustee  he  was  merely  the  reposi- 
tory of  the  naked  legal  title  to  the  life  estate, 
with  power  to  sell  the  whole  property — ^both 
the  life  estate  and  the  estate  In  remainder — 
conditional  on  the  assent  of  his  wife.  As  we 
have  shown,  the  wife's  written  consent  was 
indorsed  on  the  application  for  leave  to  sell, 
which  not  only  disclosed  the  intent  and  pur- 
pose of  the  trustee,  as  such,  to  sell  the  prop- 
erty, but  also  that  the  sale  was  to  be  made  to 
the  particular  individual  to  whom  the  sale 
was  actually  made.  The  deed  from  Lee, 
trustee,  to  Anderson  made  no  reference  to 
the  power  of  sale  given  to  the  former  by  the 
trust  deed ;  but  as  Lee,  the  grantor,  had  no 
priviate  interest  in  the  land,  his  deed  is  to  be 
construed  as  an  execution  of  the  power  to 
sell  the  land  over  which  the  power  extended. 
As  was  said  by  Bleckley,  O.  J.,  in  Terry  v. 
Rodahan,  79  Ga.  289,  5  S.  E.  43,  11  Am.  St. 
Rep.  420:  "Every  purchaser  of  realty  for 
value  takes  the  risk  of  his  vendor  being  cloth- 
ed with  power  to  sell  at  the  time  of  the  snle, 
and  by  the  mode  of  sale  adopted;  but  he  is 
not  bound  to  know  from  whence  the  power  is 
derived,  or  whether  It  springs  from  owner- 
ship or  by  delegation  in  trust.    It  Is  enough 
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that  there  be  authority  to  sell  and  conrer 
when  and  how  the  sale  Is  made  and  the  con- 
veyance executed.  If  the  vendor  actually, 
sell  and  convey,  his  intention  to  do  so  Is  man- 
ifested, and  whether,  In  his  own  mind,  he 
means  to  do  It  In  one  character  or  another, 
the  purchaser  need  not  know  nor  Inquire,  pro- 
vided only  that  the  sale  and  conveyance  be 
such  as  the  vendor  has  a  legal  right  to 
make."  No  efficacy  was  imparted  to  the  deed 
by  the  order  of  the  chancellor,  but  that  very 
order  expressly  recognized  the  power  of  the 
trustee  under  the  trust  deed  to  make  the  pro- 
posed sale.  That  he  was  without  Jurisdiction 
to  decree  a  sale  independently  of  this  power 
residing  in  the  trustee  cannot  affect  the  ques- 
tion whether  or  not  the  trustee,  acting  under 
the  express  approval  of  the  chancellor  or  ir- 
respective of  the  order  passed  by  him,  execut- 
ed the  power  agreeably  to  the  terms  of  the 
*  trust  deed.  To  be  a  good  execution  of  such  a 
power,  It  Is  not  essential  that  reference  to  the 
power  be  made  In  the  conveyance,  where  the 
grantor  has  no  Interest  in  the  land  conveyed, 
save  that  derived  from  the  Instrument  creat- 
ing the  power.  ''If  the  grantor  has  no  interest 
in  the  land,  his  deed  will  be  insensible  and  a 
mere  absurdity.  If  not  Intended  as  an  execu- 
tion of  the  power.  Therefore  it  will  be  held 
to  be  an  execution  of  the  power,  if  It  refers  to 
the  subject-matter  of  the  power,  or  describes 
the  land  over  which  his  power  extends.  It 
will  be  seen  that  this  last  conclusion  Is  a  pre- 
sumption of  law.  This  presumption  may  be 
more  or  less  strong,  according  to  all  the  cir- 
cumstances of  the  case  and  the  condition  of 
the  property.  If  all  the  words  of  a  deed  or 
will  can  have  an  effect  given  to  them,  and 
an  operation  upon  property  or  rights,  without 
being  taken  as  the  execution  of  a  power, 
they  will  not  be  an  execution  of  such  power. 
If  a  man  has  several  powers,  and  refers  to 
some  and  not  to  others,  the  execution  will  ex- 
clude those  not  referred  to.  From  these 
propositions  it  may  be  seen  why  a  convey- 
ance of  specific  property,  or  a  specific  devise 
of  property,  will  generally  operate  as  the  ex- 
ecution of  a  power,  if  the  grantor  or  testator 
has  no  other  Interest  In  the  property  but  the 
power,  although  he  makes  no  reference  to  the 
power  in  his  deed  or  will."  2  Perry  on 
Trusts,  S  611c,  quoted  In  Terry  v.  Rodahan, 
supra.  The  various  charges  pomplained  of 
were  adjusted  to  the  foregoing  propositions, 
and  were  not  erroneous  for  any  of  the  reasons 
assigned. 

2.  On  the  trial,  counsel  for  the  defendants 
tendered  In  evidence,  collectively,  the  appli- 
cation of  William  W.  Lee,  as  trustee,  for 
leave  to  sell  the  land,  upon  which  was  in- 
dorsed Mrs.  Nancy  R.  Lee's  consent,  the  or- 
der of  the  judge  of  the  superior  court,  and 
the  deed  from  Lee,  trustee,  to  Anderson.  Ob- 
jection was  made  to  this  collective  tender 
of  several  documents,  and  counsel  for  the 
plaintiffs  Invoked  a  ruling  of  the  court  that 
each  document  be  severally  offered.  Where- 
upon the  court  remarked:  "I  will  not  treat 
them  as  separate  instruments.    I  cannot  do 


that"  Error  is  assigned  upon  this  remark, 
which  was  made  in  the  presence  of  the  jury, 
and  on  the  refusal  of  the  court  to  require  a 
separate  tender  of  each  document  Objec- 
tion was  further  urged  to  the  admissibility  of 
the  petition  and  order  because  the  land  was  not 
described  and  the  order  did  not  affect  the 
estate  in  remainder,  and  objection  was  made 
to  the  deed  being  received  In  evidence,  on  the 
ground  that  no  consent  of  Mrs.  Lee  to  the 
sale  of  the  land  appeared  from  the  deed,  nor 
any  authority  on  the  part  of  the  trustee  to 
selL  Theee  objections  were  overruled,  and 
the  various  documents  admitted  In  evidence. 
It  appeared  trom  the  evidence  that  these 
papers  were  found  among  other  papers  of 
J.  B.  Giles,  under  whose  will  the  defendants 
claim  as  legatees,  and  that  they  had  the  ap- 
pearance of  being  glued  together  at  one  time. 
It  would  have  been  more  regular  for  the 
Judge  to  require  the  separate  tender  of  each 
of  the  writings,  in  order  that  opportunity 
for  inspecting  them  and  urging  objection  to 
each  might  be  afforded  the  opposite  party. 
But  the  different  Instruments  so  correlated 
that  all  were  necessary  to  establish  the  exe- 
cution of  the  power  of  sale  by  Lee,  as  trustee, 
and  it  seems  that  counsel  for  the  defendants 
did  make  this  objection  to  their  Introduction 
In  evidence,  and  had  each  of  these  various 
objections  passed  on  by  the  court  Bach  of 
the  papers  was  admissible  in  evidence  If  of- 
fered singly,  and  their  simultaneous  t«ider 
being  only  an  irregularity,  the  ruling  of  the 
court  was  not  such  an  error  as  will  require 
a  new  trial  of  the  case.  The  application 
for  leave  to  sell  did,  in  point  of  fact,  set 
forth  a  description  of  the  land  therein  re- 
ferred to;  and  there  was  no  merit  In  any  of 
the  other  objections,  as  has  been  made  to 
appear  from  the  discussion  of  the  legal  ques- 
tions dealt  with  in  the  preceding  cUvialon 
of  this  opinion. 

3.  (Complaint  is  made  that  the  court  erred 
in  allowing  in  evidence  two  4eeds  (one  from 
Sarah  M.  Sheffield  to  Reuben  G.  Wilder,  and 
the  other  from  the  heirs  of  Reuben  (X  Wilder 
to  Sarah  G.  Goodyear)  purporting  to  convey 
an  acre  of  land,  and  giving  as  the  northern 
boundary  the  lands  of  J.  B.  Giles,  under 
whom  defendants  claim  title.  The  objection 
urged  against  the  admission  of  these  deeds 
was  that  they  were  Irrelevant  The  land 
conveyed  by  the  Sloan  deed  was  therein  de- 
scribed as  containing  2^  acres,  and  having 
certain  named  boundaries.  Prior  to  the  exe- 
cution of  the  conveyance  to  Anderson,  un- 
der whom  the  defendants  claim  that  their 
testator  held,  W.  W.  Lee,  as  trustee,  had  con- 
veyed to  Monroe  L.  Sheffield  one  acre  of  the 
land  described  in  the  Sloan  deed.  This  deed 
was  admitted  in  evidence  without  objection. 
It  appeared  that  Sarah  M.  Sheffield  was  the 
widow  of  Monroe  Sheffield,  and  that  the  land 
described  in  her  conveyance  was  assigned  to 
her  as  a  year's  support,  and  was  the  same 
land  conveyed  by  W.  W.  Lee,  trustee,  to  her 
husband.    The  deeds  objected  to  were  r^le- 
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vant  In  that  from  Lee,  trustee*  to  Anderson* 
tbe  eastern  and  western  boundaries  were 
confused,  and  the  two  deeds  objected  to  (one 
of  which  was  executed  by  one  of  the  plain- 
tiffs), by  the  description  of  the  land  thereby 
conveyed,  tended  to  Identify  the  lot  of  land 
in  dispute  as  the  land  described  in  the  deed 
from  Lee,  the  trustee,  to  Anderson. 

The  evidence  supports  the  verdict,  and  we 
see  no  error  of  law  requiring  the  grant  of 
a  new  trial. 

Judgment  afOrmed.  All  the  Justices  con* 
curring. 

(124  Ga.  618) 

WARNER  et   al.   t.   MAXWELL. 
(Supreme  Court  of   Georgia.    Dec.   21,    1905.) 

Waters  and  Wateb  Ck)UBSES— Ebection  of 

Dam— Injuwction. 

A  riparian  owner  filed  an  application  for 
injunction  against  named  individuals,  alleging 
that  tbey  were  engaged  in  constructing  a  dam 
in  a  stream  below  his  property  whicn  would 
have  the  effect  of  injuring  his  land  by  overflow, 
seepage,  and  possibly  by  both.  The  defendant 
answered  that  thejr  were  the  officers  and  em- 
^loy6B  of  a  corporation  in  whose  behalf  the  work 
of  construction  was  being  done,  and  that  It  was 
not  the  intention  of  the  corporation  to  construct 
a  dam  of  such  a  height  as  that  the  plaintiff's 
property  would  be  at  all  injured.  At  the  hear- 
ing there  was  evidence  from  which  the  judge 
could  find  that  the  dam  sought  to  be  constructed 
would  have  the  effect  of  injuring  the  plaintiff's 
property,  and  an  order  was  passed  enjoining 
the  defendants  from  obstructing  the  stream. 
The  defendants  excepted,  and  assigned  as  error 
that  the  injunction  should  have  b^n  in  such  a 
modified  form  as  to  authorise  the  construction 
of  a  dam  of  such  a  height  as  would  not  in- 
juriouslv  afTect  the  plaintiff's  property.  Held: 
(1)  As  tne  corporation  constructing  the  dam  was 
not  a  party  to  the  case  and  would  not  be  bound 
by  the  judgment,  tbe  discretion  of  the  judge  be- 
low in  granting  the  injunction  will  not  be  con- 
trolled. (2)  If  hereafter  the  corporation  should 
see  fit  to  make  itself  a  party  to  the  case,  the 
jud^e  would  be  authorized,  upon  a  hearing  had 
at  Its  instance,  to  determine  at  what  height  a 
dam  could  be  erected  without  injury  to  the 
plaintifTs  property,  and  anthorize  the  work  of 
construction  of  sucn  a  dam  to  proceed. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Hall  County; 
J.  J.  KImsey,  Judge.  ' 

Action  by  E.  D.  Maxwell  against  A.  J 
Warner  and  others.  Judgment  for  plaintiff, 
and  defendaxkts  bring  error.    Affirmed. 

E.  D.  Maxwell  brought  a  petition  for  In- 
junction against  A.  J.  Warner,  John  Sargent, 
and  John  Tonce,  and  alleged:  Petitioner  is 
the  owner  of  about  50  acres  of  land  on  the 
Chattahoochee  river.  The  defendants  are 
preparing  to  obstruct  said  river  below  peti- 
tioner's property  at  Wilson's  Shoals,  and  the 
dam  proposed  to  be  erected  will  cause  an 
overflow  of  said  river  upon  the  most  valuable 
portion  of  petitioner's  property,  and  by  seep- 
age and  percolation  render  the  bottom  land 
not  actually  covered  by  water  too  wet  for  cul- 
tivation, and  unless  defendants  be  enjoined 
from  erecting  said  dam  petitioner  will  be 
irreparably  damaged,  will  be  forced  to  bring 
a  moltiplicity  of  suits,  and  will  be  greatly 


harassed  and  annoyed.  It  is  further  alleged 
that  defendants  are  insolvent  Defendants 
answered,  and  set  up  that  they  were  only  the 
agents  and  employte  of  the  North  Georgia 
Electric  Company,  which  owped  the  Wilson 
Shoals  in  fee  simple,  and  which  proposed  to 
erect  the  dam  sought  to  be  enjoined,  and  that 
the  height  of  the  proposed  dam  had  not  then 
been  determined,  but  it  was  denied  that  any 
dam  would  be  erected  which  would  cause  an 
overflow  to  the  damage  of  the  plaintiff. 
Plaintiff  introduced  in  evidence,  over  objec- 
tion of  defendants,  certifled  copies  of  a  mort- 
gage from  the  North  Georgia  Electric  Com 
imny  to  the  Knickerbocker  Trust  Company  of 
New  York  to  secure  bonds  up  to  $250,000  for 
erecting  a  dam  upon  Wilson's  Shoals,  pledg- 
ing the  property  known  as  the  "Wilson's 
Shoals  Water  Power,"  and  a  second  mortgage 
between  the  same  parties  to  secure  bonds 
amounting  to  $200,000,  pledging  the  Dunlap 
Shoals.  After  the  Introduction  of  evidence 
from  both  sides,  the  injunction  was  granted 
as  prayed,  and  to  this  judgment,  and  the 
ruling  of  the  court  admitting  in  evidence 
the  mortgages  above  referred  to,  the  defend- 
ant excepted. 

H.'H.  Dean,  for  plaintiff  In  error.  H.  H. 
Ferry,  G.  H.  Prior,  Saml.  C.  Dunlop,  Howard 
Thompson,  and  Fletcher  M.  Jotmson,  for  de- 
fendant in  error. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  One  acting  as  the  agent  or  servant 
of  another  may  plead  in  justification  of  a 
completed  act  alleged  to  be  trespass  that  he 
acted  in  such  a  capacity  and  that  the  princi- 
pal or  master  was  authorized  to  do  the  act 
In  a  similar  way  he  may  justlfly  an  act  about 
to  be  performed  or  which  is  to  be  performed 
in  the  future.  He  cannot,  however,  bind 
his  principal  or  master  as  to  the  manner  of 
the  performance  of  a  future  act,  or  as  to  its 
performance  at  all.  He  may  plead  the  au- 
thority of  his  principal  or  madter  as  to  any 
act  which  the  latter  would  have  the' right 
to  do  in  his  own  behalf,  but  if  the  master  or 
principal  is  not  a  party  to  the  case  he  would 
not  generally  be  bound  by  a  judgment  in  fa- 
vor or  against  the  agent  or  servant  In  the 
present  case  the  defendants  are  mere  officers 
or  employ^  of  a  corporation.  The  oorpora- 
tibn  is  not  a  party  to  the  case.  There  was 
evidence  from  which  the  judge  could  find  that 
a  trespass  upon  the  property  of  the  plaintiff 
was  threatened.  But  it  is  said  that  there 
was  evidence  that  the  corporation  that  owned 
the  property  and  was  constructing  the  dam 
did  not  intend  to  construct  a  dam  of  such  a 
height  as  that  injury  would  result  therefrom 
to  the  plaintlflTs  property,  and  that  the  in- 
junction should  have  been  limited  so  as  to 
prevent  those  acts  which  would  have  result- 
ed in  injury  to  the  plaintiff,  and  permit  work 
of  such  a  character  to  be  done  as  would  have 
resulted  in  no  injury.  If  the  corporation  had 
been  a  party  to  the  case  and  had  been  before 
the  court,  so  as  to  Imve  been  bound  by  its 
Judgment*  this  would  have  been  a  proper 
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Judgment  to  have  been  rendered.  But  with 
the  corporation  absent,  and  only  officers  and 
employes  parties  who  would  be  bound  to  re- 
spect the  judgment,  such  defendants  Were  not 
in  a  position  to  complain  that  the  Judgment 
affected  the  rights  of  the  corporation.  Their 
connection  with  the  corporation  might  be  sev- 
ered at  any  time.  Other  officers,  agents, 
servants,  and  employ^  might  take  charge  of 
the  work,  and  In  behalf  of  the  corporation 
commit  the  wrongs  which  the  plaintiff  al- 
leges were  threatened,  and  might  claim  im- 
munity from  punishment.  With  the  parties 
before  the  court  at  the  time  the  injunction 
was  granted,  and  under  the  evidence  as  it 
appears  in  the  record,  we  do  not  feel  Justified 
in  interfering  with  the  discretion  of  the  Judge 
in  granting  the  injunction.  If  the  corpora- 
tion In  whose  behalf  the  defendants  were  act- 
ing hereafter  sees  proper  to  make  itself  a 
parly  to  the  case,  so  that  it  might  be  bound 
by  any  Judgment  that  might  be  rendered,  the 
Judge  would  have  authority  to  reopen  the 
case,  and  at  their  Instance  frame  an  order  en- 
Joining  the  erection  of  such  a  dam  as  would 
injure  the  plaintiffs  property;  that  is,  if  it 
appear  from  the  evidence  to  the  satisfaction 
of  the  Judge  that  a  dam  of  a  given  height 
could  be  erected  which  would  not  result  in 
any  injury  to  the  plaintiff's  property,  then  an 
injunction  could  be  granted  simply  enjoining 
the  corporation  from  erecting  a  dam  of  a 
neater  height  than  that  which  the  evidence 
•discloses  would  affect  the  plaintiff  in  the  en- 
joyment of  the  property  in  the  condition  in 
which  it  now  exists.  Under  the  view  which 
we  have  taken  of  the  case,  the  rulings  upon 
the  admissibility  of  evidence,  even  if  errone- 
ous, were  not  of  such  a  material  nature  as  to 
require  a  reversal  of  the  Judgment 

Judgment  affirmed.  All  the  Justices  con- 
curring. 
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WOODWARD   et  al.   v.   WESTMORELAND 

et  al. 
(Supreme  Court  of  Georgia.    Dec  21,  1905.) 
Health— State  Boabd   of  Health— Power 
TO  Sue. 

The  act  of  1903  (Acts  1903,  p.  72),  creat- 
ing the  state  board  of  health,  not  declaring  that 
board  to  be  a  corporation,  and  not  conferring 
upon  the  board  as  such,  nor  its  members,  the 
right  to  sue,  no  suit  can  be  brought,  in  the 
names  of  the  members  of  the  board  in  alleged 
representative  capacity,  relating  to  matters 
within  the  Jurisdiction  of  the  board. 

[Ed.  Note. — For  cases  In  point,  see  vol.  25, 
Gent.  Dig.  Health,  (  17.] 
(Syllabus  by  the  Gourt) 

Error  from  Superior  Gourt,  Fulton  Gounty; 
J.  T.  Pendleton,  Judge. 

Action  by  W.  F.  Westmoreland  and  others 
against  J.  G.  Woodward  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring 
error.    Reversed. 

W.  F.  Westmoreland  and  others,  suing  in 
their  representative  capacity  as  the  state 
board  of  health  for  the  state  of  Georgia, 
brought  a  petition  for  ii^iinction  against  J. 


G.  Woodward  and  others,  composing  the 
local  board  of  health  of  the  city  of  Atlanta, 
and  alleged  that  on  September  2,  1905,  the 
petitioners  were  informed  that  yellow  fever 
was  prevalent  in  the  state  of  Louisiana  and 
other  states  of  the  United  States,  and  it 
became  the  duty  of  the  petitioners,  under 
the  act  creating  the  state  board  of  health,  to 
adopt  such  rules  and  regulations  quarantin- 
ing the  state  of  Georgia  against  infected  dis- 
tricts as  would  effectually  prevent  the  spread 
of  yellow  fever  into  this  state.  The  rules 
and  regulations  so  adopted  are  set  out  as 
an  exhibit  It  was  further  alleged  that  the 
local  board  of  health  of  Atlanta  ^'sought  to 
Impede,  prevent,  and  destroy"  the  efficiency 
of  the  quarantine  declared  by  the  petitioners, 
and  did  various  acts  in  defiance  of  the  rules 
and  regulations  adopted  by  the  petitioners. 
They  prayed  that  the  defendants  be  in- 
dividually, and  in  their  representative  capac- 
ity as  the  local  board  of  health  of  Atlanta, 
enjoined  from  Interfering  with  the  enforce- 
ment of  the  rules  and  regulations  of  the 
state  board  of  health.  A  demurrer  to  the 
petition  was  interposed  by  the  defendants 
upon  the  grounds  that  no  reasons  were 
shown  for  granting  the  relief  prayed,  that 
the  state  board  of  health  is  not  a  corporation, 
but  only  an  agency,  of  the  state,  and,  if  any 
right  to  maintain  this  petition  exists,  it 
must  be  brought  in  the  name  of  the  state, 
and  by  authority  of  the  state,*  and  that  the 
defendants  cannot  be  sued  in  their  represen- 
tative capacity,  but,  if  any  action  lies  by 
reason  of  any  acts  done  by  them,  it  should 
be  brought  against  the  dty  of  Atlanta.  An 
answer  was  also  filed  by  the  defendants,  and 
upon  a  hearing  the  Injunction  was  granted 
as  prayed.  To  thie  judgment  the  defendants 
excepted. 

J.  L.  Mayson  and  W.  P.  Hill,  for  plain- 
tiffs In  error.  Jno.  G.  Hart,  Atty.  Gen.,  and 
J.  S.  Kilpatrick,  for  defendants  In  error. 

GOBB,  P.  J.  The  state  board  of  health 
was  created  by  an  act  approved  August  17. 
1903.  See  Acts  1903,  p.  72.  The  act  de- 
clares that  a  board,  to  be  known  as  the 
"State  Board  of  Health,''  is  established  "and 
made  one  of  the  public  institutions  of  the 
state."  The  number  of  members  constitut- 
ing this  board,  the  manner  of  appointment, 
and  their  powers  and  duties  are  set  forth  in 
the  act  The  board  is  given  supervision  of 
all  matters  relating  to  the  preservation  of 
the  life  and  health  of  the  people  of  the  state. 
The  act  does  not  in  terms  declare  the  state 
board  of  health  to  be  a  corporation,  nor 
does  it  provide  that  the  board,  as  such,  or 
Its  members,  may  bring  suit  The  board  is 
created  simply  as  an  agency  of  the  state 
government,  to  have  supervision  and  control 
over  all  matters  relating  to  the  public  health. 
There  are  always  a  number  of  these  agencies 
for  the  control  of  certain  matters  relating  to 
public  affairs*   and  the  authority  of  sach 


Ga.) 


WOODWARD  ▼•  WESTMORELAND. 


811 


agencies,  or  of  the  Individuals  composing  the 
same,  to  bring  suit  in  behalf  of  the  public, 
depends  upon  the  terms  of  the  act  creating 
the  agencies  and  defining  their  limits  and 
I)Owers.  If  the  act  creating  the  board  in 
express  terms  authorizes  suits  to  be  brought 
by  it  for  the  purpose  of  enforcing  the  rights 
of  the  public  which  will  be  subserved  by 
the  action  of  the  board,  then,  of  courset 
the  board  would  have  authority  to  bring  suit 
in  its  own  name,  if  a  name  were  given  to 
it  in  the  act  creating  it,  or  In  the  name  of 
its  members,  if  there  was  no  name  provided 
in  the  act  in  the  nature  of  a  corporate  name. 
If  the  board  were  declared  by  the  act  to  be  a 
corporation,  and  the  act  was  silent  as  to 
its  right  to  sue  and  be  sued,  the  right  to 
sue  in  behalf  of  the  public  in  reference  to 
matter  within  the  jurisdiction  of  the  board 
would  seem  to  be  implied.  But  if  the  act 
creating  the  board  does  not  declare  it  to 
be  a  corporation,  and  does  not  in  terms  au- 
thorize a  suit  to  be  brought  by  it  or  its 
members,  then  suits  cannot  be  brought  by 
the  members  in  their  individual  capacity. 
Gardner  v.  Board  of  Health,  10  N.  Y.  409;  Peo- 
ple V.  Supervisor,  18  Barb.  (N.  T.)  667;  Buck- 
staff  V.  Oshkosh  (Wis.)  66  N.  W.  707.  As  in- 
dividuals they  liave  no  more  interest  in  the 
matter  than  other  citizens  of  the  state,  and 
their  right  to  sue  as  individuals  would  be 
dependant  upon  the  rules  governing  the  right 
of  other  individuals  to  file  suits  in  behalf  of 
the  public.  It  follows  that  the  members  of 
the  state  board  of  health  had  no  right  to 
bring  the  suit  in  their  individual  names, 
and  under  the  act  there  was  nothing  an- 
tfaorizlng  them  to  bring  the  suit  In  a  repre- 
sentative capacity.  The  demurrer  wliich  was 
filed,  raising  the  objection  that  the  suit  was 
not  brought  In  the  names  of  parties  au- 
thorized to  bring  the  same,  was  sufficient 
cause  for  a  refusal  to  grant  the  injunction, 
and  the  judgment  must  therefore  be  revers- 
ed, without  reference  to  the  merits  of  the 
case,  upon  the  ground  that  the  petition  was 
defective  for  want  of  proper  parties  plain- 
tiff. 

The  demurrer,  so  far  as  it  raises  the  ques- 
tion of  parties  as  to  the  defendants,  was  not 
well  taken.  The  theory  of  the  plaintiffs' 
case  was  that  the  defendants,  although  mem* 
bers  of  the  local  board  of  health,  were  doing 
things  In  excess  of  their  jurisdiction,  and  it 
was  not  an  attempt  to  enjoin  a  local  board 
of  health,  but  an  attempt  to  enjoin  individ- 
uals claiming  to  act  in  a  public  capacity, 
but  not  authorized  to  do  the  acts  complained 
of,  and  who  were  .therefore  ordinary  wrong- 
doers and  trespassers.  This  was  the  theory 
of  the  plaintiff^s  case,  and  on  the  demurrer 
this  must  be  taken  as  the  truth  of  the  case; 
the  demurrer  having  been  the  cause  shown 
against  the  grant  of  the  injunction.  We  do 
not  mean  to  bold  that  the  public  would  be 
without  a  remedy  if  either  individuals  or 
local  boards  of  health  should  fall  to  obey  the 
lawful   regulations  of  the  state  board  of 


health,  or  Interfere  with  the  state  board  of 
health  In  the  lawful  exercise  of  its  powers. 
Our  holding  goes  simply  to  the  extent  that 
the  state  board  of  health  cannot,  as  such, 
nor  can  its  individual  members,  bring  suit 
for  the  purpose  of  enforcing  its  rules  and 
regulations  or  preventing  persons  from  inter- 
fering with  them  in  the  discharge  of  their 
duties.  The  Constitution  declares  that  the 
Governor  shall  take  care  that  the  laws  be 
faithfully  executed,  and,  although  there  be  no 
express  statutory  provision  which  in  terms 
authorizes  the  Governor  to  cause  suits  to  be 
instituted  in  the  name  of  the  state  in  matters 
relating  to  the  public  health,  under  the  gener- 
al powers  conferred  by  the  Constitution  up-  - 
on  the  Governor,  and  on  account  of  its  pe- 
culiar relation  to  the  affairs  of  the  state,  he- 
has  the  power  to  authorize  the  Attorney  Gen- 
eral to  bring  a  suit  in  behalf  of  the  state, 
either  at  law  or  in  equity,  whenever  the  in- 
terests of  the  public  or  of  the  state  would  be^ 
subserved  by  an  appeal  to  the  courts.  It 
may  be  that  the  Attorney  General  himselfr 
without  express  authority  from  the  Governor, 
could  bring  a  suit  of  this  character  In  the 
name  of  the  state.  In  Trust  Co.  of  Georgiai 
V.  Stat^,  109  Ga.  746,  35  S.  E.  326,  48  L.  R.  A. 
620,  Mr.  Justice  Lewis  said:  "We  are  in- 
cllned  to  the  opinion  that  the  Attorney  Gen- 
eral has  the  power  to  institute  suits  neces- 
sary to  the  protection  of  the  interests  of  the 
state — in  case,  for  instance,  where  the  state's 
property  is  involved,  or  where  public  rights 
are  jeopardized,  without  direction  from  the 
Governor."  If  the  Attorney  General  has  this 
power  in  reference  to  mere  .t>roperty  rights 
of  the  public,  how  much  more  should  he  have 
it  where  the  public  health  and  safety  are  inr 
volved. 

There  are  numerous  boards  with  varied 
interests  which  are  creatures  of  the  Generaf 
Assembly,  each  of  which  deals  with  matters 
relating  to  the  public  interests.  Some  of 
them  have  been  declared  to  be  corporations^ 
some  have  been  given  the  express  power  to 
sue;  and  others,  like  the  state  board  of 
health,  have  not  had  the  power  to  pue  con- 
ferred upon  them.  This  silence  of  the  Legis- 
lature In  reference  to  the  state  board  of 
health,  as  well  as  a  similar  silence  in  refer- 
ence  to  other  boards  that  have  been  created, 
indicates  that  there  was  a  legislative  inten- 
tion that,  so  far  as  these  boards  were  con- 
cerned, the  question  whether  the  time  had 
arrived  that  the  public  required  that  an  ap- 
peal should  be  made  to  the  courts  has  to  be 
determined  by  the  Governor  or  Attorney 
General,  and  not  by  the  members  of  the 
board  itself,  and,  as  there  was  nothing  in 
the  act  with  reference  to  the  name  in  which 
the  suit  should  be  brought,  that  it  should  be 
brought  by  the  Attorney  Genera]  in  the 
name  of  the  state,  or  possibly  by  the  Attor- 
ney General  in  his  representative  capacity, 
as  is  the  practice  in  some  jurisdictions. 

Judgment  reversed.  All  the  Justices  oon- 
curring. 
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(124  Ga.  674) 

CHAPMAN  T.  BATTIiB. 
(Supreme  Court  of  Georgia.    Dec  22,  1905.) 

1.  SLANDEB— FbIYILEGBD    GOMMtTNIOATIONB. 

Upon  grounds  of  public  policy,  communica- 
tions which  would  otherwise  be  slanderous 
are  protected  as  privileged,  if  made  In  good 
faith  in  the  prosecution  of  an  inquiry  regarding 
a  crime  which  has  been  committed,  and  for  the 
purpose  of  detecting  and  bringing  to  punishment 
.  the  criminal.    Statements  likewise  made  in  the 

Erosecution  of  efforts  to  recover  property  which 
as  been  stolen  are  also  protected  as  privileged 
communicationa 

[Ed.  Note. — ^Por  cases  In  point,  see  vol.  32, 
Cent  Dig.  Libel  and  Slander,  ($  118,  130.] 

2.  Saio— Evidence. 

There  was  evidence  to  sustain  the  verdict, 
and  no  sufficient  reason  has  been  shown  for  re- 
versing the  judgment 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Warren  County; 
H.  M.  Holden,  Judge. 

Action  by  Sterling  Chapman  against  Amelia 
Battla  Judgment  for  defendant  Plaintiff 
brings  error.    Affirmed. 

Staling  Chapman  brought  suit  against 
Amelia  Battle  for  falsely  saying  of  him  the 
following:  **The8e  men  (meaning  petitioner 
as  one  of  them)  were  the  robbers  who  got 
their  money"  (meaning  the  money  of  Amelia 
and  Mary  C.  Battle),  or  other  words  to  that  ef- 
fect Defendant  denied  the  allegations  of  the 
petition,  but  admitted  that  she  and  her  sister 
were  robbed,  and  that  during  the  investiga- 
tion following  she  thought  she  recognized 
the  voice,  apparel,  and  face  of  the  parties 
committing  the  robbery,  and  told  officers  of 
the  law  and  parties  seeking  information  con- 
cerning them  of  her  sui^icions  against  the 
plaintiff.  She  pleaded  that  this  was  a  privi- 
leged communication,  made  in  the  perform- 
ance of  a  public  duty,  and  made  from  a  bona 
qde  intent  to  protect  her  own  interests,  and 
was  free  from  malice.  The  case  was  tried, 
and  a  verdict  returned  for  the  defendant 
The  plaintiff  filed  a  motion  for  a  new  trial 
upon  the  general  grounds,  and  upon  the 
ground  that  the  court  erred  in  charging  as 
follows:  "I  charge  you,  if  defendant  did 
make  the  statement  or  statements  alleged 
and  set  out  in  this  petition,  and  if  they  were 
made  in  connection  with  a  prosecution  or  con- 
templated prosecution  of  the  alleged  theft, 
and  if  she  made  the  statement  with  a  bona 
fide  intent  to  protect  her  own  property  or  to 
prosecute  the  party  for  the  alleged  theft, 
and  in  good  faith,  the  plaintiff  is  not  en- 
titled to  recover  anything,  and  a  verdict  for 
the  defendant  should  be  rendered."  The 
motion  for  the  new  trial  was  overruled,  and 
to  this  judgment  the  plaintiff  excepted. 

L.  D.  McGregor  and  S.  H.  Sibley,  for  plain- 
tiff in  error.  B.  P.  Davis,  for  defendant  In 
error. 

COBB,  P.  J.  The  charge  of  the  court  ez- 
'^epted  to  sets  out  a  correct  statement  of  the 


law.  "Statements  made  with  the  bona  fide 
intent  on  the  part  of  the  speaker  to  protect 
his  own  interest  in  a  matter  where  it  is  con- 
cerned" are  deemed  privileged  communica- 
tions. Ciy.  Code  1805,  (  8840,  subd.  3.  The 
other  principle  contained  in  the  charge,  that 
statements  made  In  good  faith  In  the  prose- 
cution of  an  Inquiry  regarding  a  crime  which 
has  been  committed,  are  privileged  communi- 
cations, Is  in  accordance  with  the  ruling  of 
this  court  In  the  case  of  Yentreas  v.  Rosser, 
78  Ga.  589,  where  the  defendant  was  sued  for 
slander,  the  slander  being  his  accusation  that 
the  plaintiff  had  committed  larceny,  this  court 
said:  rrhe  declaration  sufficiently  shows,  as 
does  the  evidence  had  on  the  trial,  that  the  al- 
leged slanderous  charge  was  made  in  the  per- 
formance of  a  public  as  well  as  a  private 
duty,  both  legal  and  moral;  and  the  jury 
by  their  verdicts  have  found  that  it  was  made 
bona  fide.  It  was  therefore  a  privileged  com- 
munication." See,  also,  Newell  on  Slander 
and  Libel  (2d  Ed.)  500  et  seq. ;  Townsend  on 
Slander  and  Libel  (4th  Bd.)  421  et  seq.  To 
hold  otherwise  would  be  to  raise  a  barrio* 
between  a  criminal  and  detection,  and  impose 
a  silence  upon  those  whose  knowledge  might, 
and  often  does,  lead  to  the  arrest  and  convic- 
tion of  the  wrongdoer.  Where  a  charge  of 
the  character  involved  in  the  present  caae 
Is  made  against  a  person,  and  Injury  results 
therefrom,  his  right  of  action  does  not  d^iend 
solely  upon  his  Innocence,  but  depends  upon 
the  motive  of  the  person  uttering  the  chaispe 
and  the  circumstances  under  which  It  was 
made.  The  law  gives  an  ample  protection  to 
a  person  maliciously  or  recklessly  slandered 
in  such  a  mannor,  but  does  not  demand  that 
the  charge  be  sustained  to  save  the  accuser 
from  liability  for  damages* 

2.  There  was  evidence  to  sustain  the  vtt^ 
diet  of  the  Jury,  and  there  was  no  error  In 
refusing  to  grant  a  new  triaL 

Judgment  affirmed.  Ail  the  Justices  cob- 
currlng. 


OU  Oa.  742) 
SOUTHERN   RY.   CJO.  r.   RUMSBY. 
(Supreme  (3oart  of   Georgia.    Jan.   18,   1G06.) 
Appeal — Review — New  Tbial. 

There  were  no  errors  of  law  complained  oL 
The  questions  as  to  the  negligence  of  the  de- 
fendant and  the  diligence  of  the  plaintiff 
were  peculiarly  for  the  Jury.  The  evidence 
made  a  case  which  was  at  best  close  and 
doubtful.  The  amount  of  the  verdict  indicates 
that  the  jury  treated  the  case  as  one  in  which 
an  apportionment  of  damages  was  proper.  As 
the  finding  of  the  jury  has  been  approved  by 
the  trial  Judge,  this  court  will  not  control  his 
discretion  in  overruling  the  motion  for  a  new 
trial. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  3, 
C^ent.  Dig.  Appeal  and  Error,  §  8864.] 

(Syllabus  by  the  Court) 

Error   from    Superior   (}ourt,    Habersham 
Obunty;  J.  J.  Kimsey,  Judge. 
Action  by  J.  T.  Rums^  against  the  amtii- 
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em  Railway  Company.   Judgment  for  plain- 
tiff.   Defendant  brings  error.    Affirmed. 

Jno.  J.  Strickland,  for  plaintiff  in  error. 
J.  B.  Jones,  for  defendant  in  error. 

COBB,  P.  J.    Judgment  affirmed.    All  tbe 
Justices  concurring. 


<1M  Oa.  78S) 

TYB  T.  QAISSERT. 
(Bupreme  Oourt  of  Georgia.    Jan.  13, 1906L) 

O0NTBACTS--LlABILITrBS       OT       THIBD       PXB- 
SONS. 

The  petition  was  demarrable,  and  the  oourt 
did  not  err  in  refusing  to  allow  the  proposed 
amendment  thereto. 
(Syllabas  by  the  Court) 

Brror  from  Superior  Court,  Hancock  Coun- 
ty;  H.  M.  Holden,  Judge. 

Action  by  P.  F.  Tye  against  L.  Qaissert 
Judgment  for  defendant,  and  plaintiff  brings 
«rror.    Affirmed. 

R.  H.  Lewis,  f6r  plaintiff  in  error.  W.  H. 
Burwell,  for  defendant  in  error. 

FISH,  C.  J.  In  an  action  brought  by  P. 
F.  Tye  against  H  Galssert  the  substance  of 
the  petition  was:  H.  T.  Allen  purchased  from 
the  Scottish-American  Mortgage  Company  a 
described  parcel  of  land,  giring  his  notes  for 
the  purchase  price  and  going  Into  possession. 
After  the  maturity  of  bis  notes  Allen  paid 
them  with  money  loaned  to  him  by  Tye  for 
that  purpose,  and  to  secure  the  loan  executed 
to  Tye  a  transfer  of  such  notes,  together  with 
jLll  the  Interest  and  title  which  Allen  had  In 
the  land.  Subsequently  Galssert,  with  notice 
of  Allen's  purchase  and  without  his  knowl- 
edge, bought  the  land  from  the  Scottish- 
American  Mortgage  Company,  entered  into 
possession,  and,  on  demand,  refused  to  pay 
Tye  the  amount  of  money  he  had  loaned  to 
Allen.  The  prayers  were  for  a  Judgment  for 
the  amount  of  money  so  loaned  by  Tye  to 
Allen  and  paid  by  him  as  the  purchase  price 
for  the  land,  and  for  a  special  lien  on  the 
land  for  the  amount  of  the  money  judgment. 
Copies  of  the  notes  and  of  the  transfer  re- 
ferred to  were  attached  to  the  petition.  Each 
note  states  that  it  '*is  given  for  rent  as  per 
lease  contract*'  A  general  demurrer  was 
tiled  to  the  petition.  Plaintiff  offored  an 
amendment  to  the  petition,  alleging:  "Said 
sums  of  money  so  paid  by  petitioner  being 
a  part  of  the  purchase  money  of  said  tract 
of  land,  the  benefit  of  which  was  received  by 
said  Gaissert  in  the  purchase  of  said  land 
[by  him],  and  the  said  Gaissert  took  title  to 
said  land  with  full  knowledge  of  the  terms 
and  circumstances  under  which  petitioner 
paid  said  sums  of  money,  and  of  the  contract 
of  H.  T.  Allen  with  petitioner."  The  court 
refused  to  allow  the  amendment,  sustained 
the  demurrer,  and  dismissed  the  petition.  To 
these  rulings  plaintiff  excepted. 

The  court  did  not  err  in  either  ruling.  It 
-does  not  appear  from  the  petition  that  Gals- 


sert was  in  any  way  connected  with  the 
transaction  between  Allen  and  the  mortgage 
company,  or  with  the  transactions  betwees 
Allen  and  Tye,  and  therefore  we  cannot  un- 
derstand how  there  pould  be  any  legal  obli- 
gation or  duty  devoMng  on  Gaissert  to  pay 
Tye  the  money  which  he  loaned  to  Allen  for 
the  purpose  of  taking  up  the  notes  which  he 
bad  given  to  the  mortgage  company  for  the 
purchase  price  of  the  land,  although  Gals- 
sert subsequently  bouj^t  the  land  from  the 
mortgage  company  with  notice  of  Allen's  pur- 
chase and  without  his  knowledge^  There  was 
not  enough  in  the  petition  to  amend  by,  and, 
even  If  the  amendment  bad  been  allowed, 
the  petition  as  so  amended  would  not  have 
set  out  a  cause  of  action.  In  view  of  the  al- 
legations of  the  petition,  the  general  allega-  ' 
tlon  of  the  amendment,  that  the  sums  "paid" 
by  Tye  to  Allen  were  part  of  the  purchase 
money  of  the  land  and  that  Gaissert  re- 
ceived the  benefit  of  the  same  in  his  pur- 
chase, was  the  mere  conclusion  of  the  plead- 
er, and,  as  we-think,  an  erroneous  one.  Nor 
did  the  fact,  set  out  in  the  amendment,  that 
Gaissert,  at  the  time  he  purchased  the  land, 
knew  of  the  t^rms  and  circumstances  under 
which  Tye  let  Allen  have  the  nM>ney,  help 
the  case  made  by.  the  petition. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

(IMOft.  78S) 
HARRISON  V.  HARRISON. 

(Supreme  Court   of   Georgia.    Jan.   18,   1006.) 

APFEAii— Review— Grant  oy  New  Tbial. 

This  being  the  first  grant  of  a  new  trial, 
it  will  not  be  disturbed,  as  It  does  not  appear 
that  there  was  any  abuse  of  discretion  by 
the  court  below.    Civ.  Code  1895,  (  5585. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  H  3862,  3863.] 

(Syllabus  by   the  Court) 

Brror  from  Superior  Court,  Hanco<±  Coun- 
ty; H.  M.  Holden,  Judge. 

Action  between  M.  L.  Harrison  and  N.  D. 
Harrison,  administrator.  From  an  order 
granting  a  new  trial,  M.  L.  Harrison  brings 
error.    Affirmed. 

R.  H.  Lewis,  for  plaintiff  in  error,  How- 
ard &  Jordan  and  Wul  H.  Burwell,  for  de- 
fendant in  error. 

BECK,  J.  Judgment  .  affirmed.  All  the 
Jostices  concurring. 


(114  a*.  717) 
0.  S.  HIRSCH  &  CO.  V.  MEI4DRIM. 
(Supreme  Court  of  Georgia.    Jan.  13,  1906.) 

Principal   and    Suumr— Constbuotion    of 
CoNTBACT— Release  of  Subett. 

An  undertaking  in  writing,  whereby  one 
binds  himself,  as  surety,  to  repay  an  ''advance" 
to  be  made  to  his  principal,  cannot  be  regarded 
as  authorising  the  latter,  and  the  party  mvited 
to  make  the  advance,  to  enter  into  an  arrange- 
ment whereby  such  party  releases  his  lien  on 
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groperty  belonging  to  the  other,  thus  enabling 
im  to  sell  it  for  a  sam  in  excess  of  the  amount 
of  a  pre-existing  debt  he  owes  to  the  lienor,  to 
discharge  a  portion  of  that  debt,  and  to  retain 
part  of  the  proceeds  of  the  sale  in  lien  of  the  ad- 
vance which  the  surety  authorised  to  be  made. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham 
County;  Geo.  T.  Cann,  Judge. 

Action  by  C.  S.  Hlrsch  &  Co.  against  P. 
W.  Meldrlm.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

On  May  26,  1903,  William  Fawcett  was  in- 
debted to  the  firm  of  Charles  S.  Hirscb  &  Co. 
in  the  sum  of  ^,000.  To  secure  the  pay- 
ment of  this  debt,  he  had  previously  deliver- 
ed to  that  firm  an  unrecorded*  deed  or  lease 
held  by  him,  covering  the  timber  on  what 
was  known  as  the  "Woodstock  Plantation," 
in  the  county  of  Chatham.  Across  the  back 
of  this  instrument  Fawcett  had  written  his 
name,  and  had  authorized  Hlrsch  &  Co.  to 
write  above  It  any  transfer  or  conveyance  of 
the  timber  that  might  be  necessary.  On  or 
about  the  date  above  mentioned  he  negotiat- 
ed a  sale  of  the  timber  to  the  Denton  Bok 
&  Lumber  Company  for  the  sum  of  |6,000, 
but  could  not  convey  the  title  to  that  com- 
pany without  securing  a  surrender  of  the 
instrument  delivered  to  Hirscb  &  Co.  and 
getting  that  firm  to  release  its  lien  on  the 
timber.  Hlrsch  &  Co.  declined  to  surrender 
this  security  unless  its  demand  against  him 
was  first  satisfied.  He  was  not  prepared  to 
pay  the  debt  in  full,  and  desired  to  secure  a 
surrender  of  the  deed  or  lease  upon  pay- 
ihent  of  11,500  out  of  the  proceeds  of  the 
proposed  sale  of  the  timber;  himself  retain- 
ing $2,500  of  the  amount  necessary  to  dis- 
charge the  indebtedness.  Hlrsch  &  Ca 
would  not  agree  to  this  arrangement,  unless 
Fawcett  furnished  other  adequate  security, 
and  he  thereupon  procured  and  delivered  to 
that  firm  a  writing,  of  which  the  following  is 
a  copy:  **Savannah,  May  25th,  1903.  Messrs. 
Chas.  S.  Hlrsch  &  Co.,  Savannah,  Ga. — Dear 
Sirs:  In  consideration  of  your  advancing  to 
Mr.  William  Fawcett  twenty-five  hundred 
do\lars,  to  be  paid  by  him  out  of  the  pro- 
ceeds of  such  lumber  as  be  may  ship  to  you, 
said  payments  to  be  made  by  the  retention 
by  you  of  twenty-five  per  cent  of  the  net 
sales  of  such  lumber  to  be  applied  to  the 
advance  of  twenty-five  hundred  dollars,  I 
hereby  guaranty  the  payment  by  William 
Fawcett  to  you  of  such  advance.  This 
guaranty  to  be  limited  to  November  1,  1903. 
Respy.  P.  W.  Meldrlm."  On  the  faith  of  this 
guaranty  Hlrsch  ft  Co.  surrendered  to  Faw- 
cett the  deed  or  lease  held  as  security  for  its 
demand  against  him,  upon  the  understanding 
with  him  that  he  should  sell  the  timber  on 
the  Woodstock  plantation,  pay  the  firm 
11,600,  and  retain  the  balance  of  $2,500  due 
to  it,  out  of  the  proceeds  of  the  sale  as  an 
advance  of  the  $2,500  contemplated  by  the 
written  guaranty  signed  by  Meldrim.  Faw- 
cett subseqaently  sold  the  timber  in  accord- 


ance with  this  understanding,  received  the 
purchase  price,  paid  Hirsch  ft  Co.  $1,500 
thereof,  and  retained  $2,500  of  the  amount  so 
received  as  an  advance  from  Hlrsch  ft  Co. 
under  the  terms  of  their  agreement.  The 
timber  so  sold  was  located  15  miles  from 
Fawcett*s  mill,  was  not  being  cut  by  him  at 
the  time,  and  could  not  have  been  used  by 
him  as  long  as  his  mill  remained  at  the  place 
where  it  was  then  located.  At  that  time  he 
had  the  right  to  cut  other  timber,  which  was 
sufficient  to  last  him  till  after  November  1, 
1903,  without  using  the  Woodstock  timber. 
At  various  times  subsequent  to  the  sale  of 
that  timber  Fawcett  shipped  lumber  to 
Hlrsch  ft  Co.,  and  26  per  cent  of  the  net 
proceeds  thereof  was  applied  to  the  demand 
against  him,  which  was  in  this  way  reduced 
to  $1,605.81  .principal.  The  payment  of  this 
balance  of  the  $2,500  indebtedness  was  after- 
wards demanded  of  both  Fawcett  and  Mel- 
drim, but  payment  thereof  was  refused. 
Fawcett  is  unable  to  pay  his  indebtedness, 
and  has  no  property  out  of  which  the  debt 
can  be  collected.  On  October  27, 1904,  Hirsch 
&  Co.  instituted  suit  against  Meldrim  with  a 
view  to  holding  him  liable  for  the  payment  of 
the  balance  of  the  principal  and  accrued  In- 
terest owing  by  Fawcett;  the  plaintiff  alleg- 
ing that  Meldrim  had  guarantied  payment  of 
an  advance  to  him  of  $2,500  made  by  that 
firm.  The  defendant  demurred  to  the  plaln- 
tiff*s  petition  upon  both  general  and  special 
grounds.  By  way  of  amendment  the  plaintiff 
recited  the  foregoing  Yacts  concerning  the  cir- 
cumstances under  which  the  alleged  advance 
to  Fawcett  was  made;  and,  to  meet  the  de- 
fendant's special  objection  that  the  petition 
contained  no  allegation  that  the  plaintiff  had 
informed  him  that  the  guaranty  would  be  ac- 
cepted and  acted  on,  the  following  additional 
allegations  were  made:  Fawcett  was  a  rela- 
tive of  Meldrim,  and  one  of  the  considera- 
tions moving  the  latter  to  sign  the  guaranty 
was  the  natural  love  and  affection  be  bore  for 
his  kinsman.  He  was  himself  the  draftsman 
of  the  contract  of  guaranty,  which  was  in  his 
handwriting,  and  since  its  delivery  to  plain- 
tiff he  has  never  undertaken  to  secure  its 
return  from  either  the  plaintiff  or  Fawcett 
The  plaintiff  did  not  request  Meldrim  to  give 
this  guaranty,  but  he  signed  it  as  a  volunteer, 
80  far  as  the  plaintiff  was  concerned,  at  the 
request  of  Fawcett,  and  the  plaintiff  neither 
concealed  nor  misrepresented  anything  to 
Meldrim,  had  no  communication  with  bim 
with  reference  to  the  guaranty,  and  was  un- 
der no  duty  to  hold  any  communication  with 
him.  That  Meldrim,  prior  to  the  sale  of  the 
Woodstock  timber,  had  knowledge  of  the  un- 
derstanding between  the  plaintiff  iind  Faw- 
cett that  $2,500  of  the  proceeds  of  the  sale 
should  be  treated  as  an  "advance^'  to  him. 
was  not  claimed  by  the  plaintiff.  The  court 
below  sustained  the  general  demurrer  to  the 
petition  as  amended,  and  overruled  the  spe- 
cial demurrer  thereto.    Exception  is  taken  by 
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the  plaintiff  to  tbe  judgment  in  so  far  as  it 
was  in  tbe  defendant's  faror. 

Osborn  lb  Lawrence,  for  plaintiff  in  error. 
Adams  A  Adams,  for  defendant  in  error. 

BYANS,  J.  (after  stating  the  facts).  Inas- 
much as  no  consideration  flowed  to  Meldrim, 
his  liability,  if  any,  would  be  that  of  a  surety, 
and  not  that  of  a  guarantor.  Fields  y.  Willis. 
123  Ga.  272,  51  S.  B.  280.  The  contract  of 
suretyship  is  always  one  for  strict  construc- 
tion. Ordinarily  an  agreement  to  become 
responsible  for  an  "advance"  to  be  made  to  a 
third  person  is  to  be  construed  as  presuppos- 
ing that  such  third  person  shall  receive  in 
money  or  property  the  amount  to  be  advanced. 
The  mere  release  of  a  lien  of  property,  so  as 
to  enable  the  principal  to  sell  it  for  cash,  is 
not  such  an  "advance"  as  is  contemplated  by 
such  a  contract  of  suretyship.  Upon  its  face 
the  writing  declared  on  in  this  case  Indicates 
that  the  surety  was  to  become  responsible  for 
a  new  liability  of  Pawcett  to  Hirsch  ft  Co., 
and  not  for  the  payment  of  an  existing  debt, 
in  whole  or  in  part  Clearly,  by  this  written 
undertaking,  Meldrim  expressed  a  willingness 
to  become  bound  for  an  actual  advance  of 
money  or  property,  to  be  collected  out  of  the 
proceeds  of  lumber  to  be  shipped  to  Hirsch 
ft  Co.,  by  Fawcett,  and  therefore  did  not 
thereby  authorize  Fawcett  to  enter  into  an 
arrangement  with  Hirsch  ft  Co.  whereby 
he  would  be  enabled  to  deprive  himself  of 
property  to  which  he  then  had  the  legal  or 
equitable  title,  and  to  which  Meldrim,  as 
surety,  would  have  the  right  to  look  for  reim- 
bursement in  the  event  he  was  required  to 
pay  an  advance  made  to  his  principal.  The 
statement  of  facts  shows  that  there  was  no 
advance  in  money  or  property,  but  only  that 
a  Hen  was  canceled,  so  as  to  enable  Fawcett 
to  sell  certain  property  belonging  to  him  for 
ft  sum  In  excess  of  the  lien,  and  to  pay  over 
to  Hirsch  ft  Co.  a  portion  of  the  proceeds 
in  part  satisfaction  of  an  existing  debt  he 
owed  to  that  firm. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(124  Oa.  721) 

HOLLINSHBD  v.   WOODWARD. 
(Sopreme  Court  of  Georgia.    Jan.   18,  1900.) 

1.  Executors  ajto  ADMnnsTBAToas — Sale  of 
Realty— LiBW  of  Judgment. 

A  private  sa^e  by  an  executor,  acting  under 
the  authority  of  tbe  provisions  of  a  will  author- 
izing such  a  sale,  will  not  devest  the  Hen  of  a 
judgment  against  the  executor.  This  is  true, 
though  the  ^Ibt  upon  which  tbe  judgment  was 
founded  was  a  liability  of  the  estate  created 
after  the  death  of  the  testator. 

2.  Judgment  —  Lien  —  Tbansfebs    of    Pbop- 
bbtt  Subject  to— Effect. 

The  general  rule  laid  down  in  Civ.  Code 
1895,  S  5424.  that,  when  property  subject  to  a 
lien  is  sold  In  different  parcels  by  the  debtor, 
the  part  remaining  should  be  first  applied  to  the 
payment  of  the  lien,  and  the  parcels  should  be 
charged  in  the  inverse  order  of  their  alienation, 
la  a  rule  of  contribution  among  the  purchasers. 


and  does  not  affect  the  right  of  the  creditor  to 
levy  upon  any  of  tbe  parcels  subject  to  his  ex- 
ecution. 
8.  Execution — Refusal  to  Levy  on  Property 

Designated— Effect. 

If  a  levying  officer  refuses  to  levy  on 
property  pointed  out  by  the  defendant  in  ex- 
ecution, when  the  same  is  sufficient  to  satisfy 
the  execution  and  is  subject  to  the  same,  the 
officer  is  liable  to  the  defendant  in  execution 
for  any  actual  damages  he  may  sustain  as  a 
result  of  a  levy  upon  other  property,  but  the 
levy  upon  the  other  property  is  not  rendered 
illegal. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Houston  Coun- 
ty; W.  H.  Felton,  Jr.,  Judge. 

Action  by  one  Gano  against  W.  H.  Harris. 
Judgment  for  plaintiff  and  execution  was 
levied  on  certain  land,  to  which  W.  H.  Hoi* 
linshed  filed  a  claim.  L  T.  Woodward,  ad- 
ministrator, was  made  a  party  In  place  of 
plaintiff,  deceased.  'Judgment  for  plaintiff, 
and  claimant  brings  error.    Affirmed. 

An  execution  in  which  Gano  was  plaintiff 
and  W.  H.  Harris,  executor  of  H.  O.  Harris, 
was  defendant,  was  levied  on  a  described  lot 
of  land  in  Pt  Valley,  Ga.  W.  H.  Holllnshed 
filed  a  claim  to  the  property  so  levied  on. 
At  the  trial  I.  T.  Woodward,  administrator, 
was  made  a  party  in  place  of  Gano,  deceased. 
The  will  of  H.  C.  Harris  was  introduced  by 
tbe  claimant,  which  gave  authority  to  the 
executor  to  sell  and  transfer  the  realty  of  the 
estate  at  his  discretion,  without  order  of 
court  A  deed  from  the  executor  was  then 
introduced,  conveying  the  property  levied  on 
to  the  claimant,  and  it  was  shown  that  this 
deed  was  executed  prior  to  the  levy  of  the 
execution,  but  after  the  record  of  the  execu- 
tion against  the  executor.  The  claimant  of* 
fered  evidence  to  show  that  there  was  In  the 
estate  of  the  testator  other  property  besides 
that  levied  upon  sufficient  to  satisfy  the  exe- 
cution, and  that  the  executor  endeavored  to 
have  the  sheriff  levy  upon  this  other  proper- 
ty, but  upon  direction  of  counsel  for  plain- 
tiff in  execution  the  sheriff  refused  to  levy  as 
requested,  and  the  property  levied  on  was 
sold  to  claimant  for  the  purpose  of  dischar- 
ging a  debt  due  by  the  estate,  and  the  money 
received  from  the  sale  was  so  applied  by  the 
executor.  The  court,  upon  objection,  ruled  out 
this  testimony.  The  court  directed  a  ver- 
dict for  the  plaintiff  in  execution,  and  to  this 
judgment  and  the  judgment  ruling  out  the 
evidence  above  set  out  the  claimant  excepted. 

A.  L.  Miller  and  L.  L.  Brown,  for  plaintiff 
in  error.  H.  A.  Mathews,  for  defendant  in 
error. 

COBB,  P.  J.  (after  stating  the  foregoing 
facts).  When  an  administrator  sells  land  un- 
der a  proper  order  of  the  court  of  ordinary, 
liens  thereon  are  divested  and  transferred 
to  the  fund.  Civ.  Code  18(>5,  §  3453;  Herring- 
ton  V.  Tolbert,  110  Ga.  528,  35  S.  B.  687.  An 
administrator  cannot  sell  land  without  an  or- 
der of  the  court  of  ordinary.    Civ.  Code  1895, 
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S  3450.  A  sale  by  an  executor  under  an 
order  of  the  court  of  ordinary  will  diyest  the 
lien  of  an  existing  Judgment,  unless  the 
property  is  under  levy  at  the  time  the  sale  Is 
madeu  Reed  v.  Aubrey,  91  Qa.  436,  17  S.  E. 
1022,  44  Am.  St  Rep.  49.  In  Wright  v. 
Zeigler,  1  6a.  824,  44  Am.  Dec  656,  it  was 
held  that,  when  an  executor  was  authorized 
by  will  to  sell  the  property  of  the  testator 
at  private  sale  for  the  purpose  of  paying 
debts,  such  a  sale  would  pass  a  good  title  to 
the  purchaser,  as  against  the  creditors  of  the 
estate,  provided  the  purchase  was  bona  fide 
and  without  fraud  on  the  part  of  the  pur- 
chaser. In  this  case  the  question  as  to 
whether  liens  would  be  divested  by  such  a 
sale  was  not  involved.  In  Harwell  v.  Foster, 
102  Ga.  38,  28  &  E.  967,  it  was  held  that  a 
sale  of  land  by  an  administrator  or  executor 
under  an  order  of  the  court  of  ordinary  is 
in  the  nature  of  a  Judicial  sale,  but  that  a 
sale  under  authority  of  a  power  contained  in 
a  will,  while  legal  within  the  limits  prescrib- 
ed, was  in  no  sense  Judicial  in  its  character; 
there  being  none  of  the  qualities  of  Judicial 
sanction  in  a  sale  by  an  executor  independent- 
ly of  the  action  of  the  court  adjudicating  the 
necessity  therefor.  The  question  involved  in 
that  case  was  whether  a  claim  could  be  inter- 
posed to  property  which  an  executor  was  pro- 
ceeding to  sell  under  the  authority  of  the 
will  without  an  order  of  the  court  of  ordi- 
nary. It  was  held  that  the  statute  in  refer- 
ence to  claims  at  Judicial  sales  did  not  apply 
to  sales  of  this  character.  The  general  rule 
is  that  only  Judicial  sales  will  have  the 
effect  of  divesting  existing  liens.  In  Mutual 
Loan  &  Banking  Ck>.  v.  Haas,  100  Ga.  Ill, 
27  S.  E.  980,  62  Am.  St  Rep.  317,  it  was  held 
that  a  sale  under  a  power  in  a  mortgage 
would  divest  the  lien  of  a  Judgment  against 
the  mortgagee  rendered  after  the  mortgage 
had  been  duly  registered.  It  was  said  that 
a  sale  under  such  circumstances  was  the 
equivalent  of  a  sale  under  foreclosure  by  a 
court  of  competent  Jurisdiction.  Mr.  Chief 
Justice  Simmons  in  the  opinion  said:  "A 
creditor  of  a  mortgagor  who  obtains   his 


Judgment  subsequently  to  the  execution  of  a 
mortgage  which  has  been  duly  registered 
takes  it  subject  to  the  rights  of  the  mort- 
gagee; and,  the  power  of  sale  being  part  of 
the  security,  he  takes  It  subject  to  the  exer- 
cise of  that  power.  His  Judgment  attaches 
merely  to  the  equity  of  redemption.  He 
stands  in  the  shoes  of  the  mortgagor,  and 
cannot  defeat  the  exercise  of  the  power  any 
more  than  the  mortgagor  himself  could."  It 
may  be  stated  as  a  general  rule  that  neither  a 
living  person  nor  the. legal  representative  of 
a  dead  person  can  by  the  sale  of  property 
divest  the  Hen  of  creditors  of  the  owner, 
unless  the  sale  was  Judicial  in  its  nature,  or 
the  circumstances  were  such  that  the  lien 
creditor  would  be  concluded  by  the  instrument 
in  which  the  power  of  sale  was  created. 

2.  The  general  rule  laid  down  in  Civ.  Code 
1895,  S  5424,  that,  when  property  subject 
to  a  lien  is  sold  in  different  parcels  by  the 
debtor,  the  part  remaining  should  be  first 
applied  to  the  payment  of  the  lien,  and  the 
parcels  should  be  charged  in  the  inverse  order 
of  their  alienation,  is  a  rule  of  contribution 
among  the  purchasers,  and  does  not  affect 
the  right  of  the  creditor  to  levy  upon  any  of 
the  parcels  subject  to  his  execution,  l^he  sec- 
tion is  merely  a  codification  of  Craigmlles  v. 
Gamble,  85  Ga.  439,  11  S.  E.  838,  which 
recognizes  the  rule  above  referred  to  as  laid 
down  in  Harden  v.  Grady,  37  Ga.  060. 

3.  A  levy  is  not  rendered  illegal  because 
the  property  may  be  in  the  hands  of  one  other 
than  the  defendant  in  execution.  Beoaon  v. 
Dyer,  69  Ga.  190.  The  defendant  in  execu- 
tion may  point  out  to  the  officer  the  property 
to  be  levied  upon.  Civ.  Code  1895,  f  5429. 
But,  if  the  officer  violates  his  duty  by  re- 
fusing to  levy  on  the  property  pointed  out 
by  the  defendant,  he  is  liable  to  him  for  such 
actual  damages  as  he  may  sustain  as  a  result 
of  the  officer's  conduct  But  this  will  not 
invalidate  the  levy.  Barfield  v.  Barfield,  77 
Ga.  83.  See,  also,  Thompson  y.  Mitchell,  7;^ 
Ga.  127. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 
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STANDARD  OIL  00.  t.  OITT  OF  FBDD- 
EBICKSBURG. 

(Supreme  Oonrt  of  Appeals  of  Tirsinia.    March 
1,  1906.) 

1.  LiCENSBS— POWXB   TO    TAZ— OONSnTUTIOH* 

AL  Provisions. 

Const.  §  117  [Ya.  Oode  1904,  ii.  ocxxxTiii]* 
amending  existing  charters  of  cities  so  as  to 
conform  to  the  Constitution;  section  168  [p. 
cclxii],  providing  that  taxes  shall  be  levied 
and  collected  under  general  laws;  and  section 
170,  providing  that  the  general  assembly  may 
levy  license  and  franchise  taxe»— do  not  repeal 
previously  existing  special  charters  of  cities 
which  authorize  them  to  levy  license  taxes,  nor 
require  such  taxes  to  be  levied  solely  under  a 
general  law. 

[EkL  Note. — For  cases  in  point,  see  toL  32, 
Cent  Dig.  Licenses,  ff  6,  a] 

2,  COMMERCB—lNTBBSTATK     OOiaaBBCB-*WHAT 

Constitutes. 

A  corporation  engaged  in  the  sale  of  oil, 
which  brings  its  oil  from  a  foreign  state  into 
this  state,  and  mingles  it  with  the  general  mass 
of  property  in  the  state,  is  not  in  selling  oil 
in  the  state,  either  in  original  barrels  or  from 
wagons,  engaged  in  interstate  commerce  in  such 
sense  as  to  preclude  a  city  of  the  state  from 
exacting  a  license  tax  from  it. 

8.  Municipal  Corporations— Taxing   Pow- 
ers—Statutory  Provisions. 

Neither  Code  1887,  f  1042  [Ya.  Code  1904, 
p.  504],  authorizing  cities  and  towns  to  impose 
a  license  tax  in  addition  to  the  state  tax,  nor 
Acts  March  23,  1871  (Acts  1870-71  p.  267,  a 
187,  S  7),  authorising  the  town  of  Fredericks- 
burg to  require  a  town  license  for  anything  for 
which  a  state  license  may  be  required,  repeals 
Act  Man*  5,  1821  (Acts  1820-21,  p.  133,  c. 
114,  S  7),  authorizing  the  town  of  Fredericks- 
burg to  assess  a  tax  on  the  inhabitants  and 
on  property  within  the  actual  limits  of  a  town 
for  the  improvement,  convenience,  and  well 
being  of  the  town. 

4.  IjIcbnsks  —  Persons  Taxable  —  Mer- 
chants. 

An  oil  companv  engaged  in  the  business  of 
refining  and  distributing  oil  and  selling  it  to 
local  dealers  from  tank  wagons,  and  not  from 
a  fixed  place  of  business,  is  not  a  merchant  as 
that  term  is  generally  understood,  and  cannot, 
bv  voluntarily  paying  a  state  license  as  a  mer- 
chant, prevent  the  assessment  of  a  specific  tax 
against  its  business. 

6.  Licenses    —    Constitutional    Require- 
ments— Unipormitt. 

In  order  to  sustain  a  tax  under  the  test 
of  uniformity,  it  must  not  lay  greater  burdens 
upon  one  person  than  are  laid  upon  other  per- 
sons in  the  same  calling  or  condition,  the  tax 
imposed  must  be  the  same  on  all  those  in  the 
same  business,  any  difference  therein  must  bear 
a  just  and  proper  relation  to  an  attempted 
classification,  and.  In  case  of  a  municipal  ordi- 
nance imposing  license  or  business  taxes,  it 
must  not  discriminate  against  any  business 
or  class  of  business  or  against  nonresidenlB 
or  persons  engaged  in  the  sale  of  property 
produced  or  manufactured  outside  the  munici- 
pality. 

[Hd.  Note. — For  cases  in  point,  see  toL  82, 
Cent.  Dig.  Licenses,  ff  8,  9.] 

a  Same. 

A  municipal  ordinance  which  imposes  one 
license  tax  on  corporations  transporting  oil  to 
the  state   in   bulk,   in   tank   cars,   or   through 

Eipes  for  the  purpose  of  distributing  the  same 
1  the  city,  and  imposes  a  much  smaller  tax 
on  persons  who  sell  oil  which  has  been  trans- 
ported to  the  city  for  distribution  In  barrels 
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only,  is  discriminatory,  and  violates  the  con- 
stitutional requirement  of  uniformity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
Cent.  Dig.  Licenses,  ff  8,  9.J 

7.  Same. 

A  municipal  ordinance  which  imposes  a 
license  tax  on  any  person  selling  oil  to  mer- 
chants in  the  city,  but  provides  that  it  shall 
onl^  apply  to  a  person  or  corporation  pro- 
ducing or  manufacturing  the  oil  which  it  sells, 
or  to  a  person  or  corporation  who  stores  oil 
in  stationary  tanks  and  transports  the  same 
by  tank  wagons  or  in  barrels  through  the 
streets  of  the  city  for  the  purpose  of  distribu- 
tion or  delivery  to  purchasers,  is  reasonable 
in  its  classification  of  the  persons  and  corpora- 
tions taxable  thereunder,  and  does  not  violate 
the  constitutional  requirements  of  uniformity 
and  against  discrimination. 

[Ed.  Note. — For  cases  in  point,  see  toL  82, 
Cent  Dig.  Licenses,  ff  8,  91] 

Error  to  Corporation  Conrt  of  City  of 
Fredericksburg. 

Action  by  the  Standard  Oil  Company 
against  the  city  of  Fredericksburg.  There 
was  a  Judgment  in  favor  of  defendant,  and 
plaintiff  brings  error.    AfiSirmed. 

Wm.  D.  Carter,  for  plaintiff  in  error. 
St  Geo.  R.  Fitzhugh,  for  defendant  in  error. 

CARDWELL,  J.  This  is  a  writ  of  error 
to  so  much  of  a  judgment  of  the  corporation 
court  of  the  city  of  Fredericksburg  as  up- 
holds the  validity  of  a  license  tax  of  $150, 
imposed  by  ordinance  of  the  city  upon 
plaintifiT  in  error,  for  the  year  beginning 
May  1,  1904,  and  ending  April  30,  1905. 

The  learned  Judge  of  the  corporation  court 
has  in  a  written  opinion,  made  a  part  of  the 
record,  stated  the  case  fully,  and  discussed 
In  a  very  satisfactory  manner  the  principles 
of  law  applicable  thereto,  and  we  there- 
fore adopt  it  as  a  part  of  this  opinion: 

"The  defendant,  the  city  of  Fredericks- 
burg, for  the  year  1903  levied  a  license  tax  of 
$150  on  the  plaintiff,  under  section  54  of  its 
tax  ordinance,  which  is  as  follows: 

**  *Any  person,  firm  or  corporation  who  shall 
engage  in  the  business  of  selling  to  whole- 
sale or  retail  merchants  in  this  city  kerosene 
oil  or  other  illuminating  oil,  shall  pay  a 
license  tax  of  one  hundred  and  fifty  dollars 
($150.00),  but  this  shall  apply  only  to  any 
person,  firm  or  corporation  who  shall  trans- 
port such  oils  in  bulk,  tank  cars  or  through 
pipes  for  the  purpose  of  distributing  the 
same  in  this  city.  Any  person,  firm  or  cor- 
poration who  shall  engage  In  the  business 
of  selling  to  wholesale  or  retail  merchants 
in  this  city  kerosene  oil  or  other  illumina- 
ting oil,  the  same  having  been  transported 
for  distribution  in  barrels  only,  shall  pay 
a  license  tax  of  seventy-five  dollars  ($75.00.)* 

"The  defendant  for  the  year  1004  levied  a 
license  of  $150  against  the  plaintiff,  under 
section  73  of  its  license  tax  for  that  year, 
which  is  as  follows: 

"  *Any  person,  firm  or  corporation  who  shall 
engage  in  the  business  of  selling  or  offering 
for  sale  to  wholesale,  or  to  both  wholesale 
and  retail  merchants  in  this  city,  kerosene 
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«1I  or  other  Illuminating  oil,  shall  pay  a 
license  tax  of  $150.00.  Any  person,  firm  or 
corporation,  who  shall  engage  in  the  busi- 
ness of  selling  or  offering  to  sell  only  to 
retail  merchants  in  this  city  kerosene  oil  or 
other  illuminating  oil,  shall  pay  a  license 
tax  of  $160.00.  Any  person,  firm  or  cor- 
poration, who  shall  engage  in  the  business 
of  selling  or  offering  to  sell  to  consmners 
in  this  city  kerosene  or  other  illuminating 
oil,  shall  pay  a  license  tax  of  $150.00. 

"'But  this  section  shall  apply  only  to  any 
person,  fl;m  or  corporation  producing,  re- 
fining or  manufacturing  the  oil  which  it 
sells  0^  offers  to  sell,  or  to  any  person, 
firm  oc  corporation  who  stores  its  oil  in 
stationary  tanks  within  or  outside  of  the 
corporate  limits  of  the  city,  and  transports 
the  same  by  means  of  tank  wagons  or  in 
barrels  through  the  streets  of  the  city  for  the 
purpose  of  the  distribution  or  delivery  of  the 
oil  to  purchasers  thereof  at  the  place  of 
business  of  such  purchaser.' 

"For  the  1903  license  the  collector  of  the 
city  of  Fredericksburg  levied  on  a  team  of 
the  plaintiff  in  the  city  of  Fredericksburg, 
and  by  agreement  between  city  and  the 
plaintiff  the  plaintiff  deposited  in  the  Na- 
tional Bank  of  Fredericksburg,  subject  to 
the  Joint  order  of  counsel  for  plaintiff  and 
defendant,  the  money  to  pay  the  license,  and 
the  levy  was  released.  Just  before  this  de- 
posit of  money  the  plaintiff  filed  its  motion 
after  due  notice  in  this  court  for  relief  from 
the  said  1903  assessment,  and  its  motion  was 
duly  docketed  on  the  20th  day  of  January, 
1904.  The  motion  for  relief  from  the  1904 
license  was  similarly  served,  returned,  and 
docketed  on  June  25,  1904,  and  the  two  mo- 
tions were  continued  from  time  to  time  at 
the  convenience  of  the  counsel,  and  were 
argued  and  heard  together  by  agreement  of 
counsel  on  the   day  of ,  1904. 

"The  evidence  in  each  case  was  the  same, 
and,  briefly  stated,  was  that  the  Standard 
Oil  Company,  the  plaintiff,  buys  some  crude 
oil  and  produces  large  quantities  of  crude  oil ; 
that  it  reflnes  crude  oil  so  bought  and  pro- 
duced ;  that  this  refined  oil  Is  shipped  by  the 
company  in  barrels  or  tank  cars  to  its  plant 
in  Fredericksburg,  Va.,  where  the  same  is  re- 
ceived; that  its  plant  in  Fredericksburg  is 
provided  with  storage  tanks  or  vats  of  a 
large  capacity,  which  vats  or  tanks  are  used 
to  receive  the  oil  upon  its  arrival  in  Fred- 
ericksburg; that  its  local  agent  has  a  line  of 
customers  and  seeks  new  customers  among 
the  merchants  of  the  city  of  EYedericksburg ; 
that  the  oil  from  these  storage  tanks  is  run 
or  pumped  into  a  tank  wagon  of  several  hun- 
dred gallons  capacity,  which  wagon  is  drawn 
by  a  team;  that  this  wagon  is  driven  by  the 
local  agent  of  the  company  along  its  regular 
route  in  the  city  of  Fredericksburg;  that  it 
will  be  stopped  before  the  store  of  a  merchant 
who  is  denominated  a  'regular  customer*; 
that  the  merchant  Is  asked  if  he  wishes  any 
oil,  and  if  b«  waats  as  much  as  20  gallons 


that  the  agent  will  draw  the  same  from  the 
tank  wagon  in  cans  while  the  wagon  Is  stand- 
ing in  front  of,  or  near,  the  merchant's  door 
in  the  public  street,  and  that  the  oil  In  th« 
cans  will  then  be  taken  by  the  agent  into  the 
merchant's  store  and  emptied  into  the  mer- 
chant's can;  and  that  the  agent,  with  his 
wagon,  will  proceed  from  store  to  store  in  the 
like  sale  or  sales  of  oil ;  that  should  any  ^vega- 
lar  customer,'  when  asked  if  he  wished  oil, 
not  desire  as  much  as  20  gallons,  none  will 
be  delivered  to  him  at  that  time;  that  pay- 
ments by  the  merchants  for  oil  so  received 
are  made  to  the  local  agent  from  time  to 
time  as  demanded;  and  that  the  local  agent 
will  supply  'new  customers'  after  first  re- 
ceiving their  request  for  oil,  and  the  company 
or  the  agent  satisfying  itself  or  himself  that 
the  *new  customer'  is  a  desirable  addition  to 
the  number  of  'regular  customers';  that  the 
company  is  engaged  In  the  sale  of  other  arti- 
cles not  manufactured  by  it,  but  bought  or 
manufactured  for  it  and  inducive  to  a  larger 
sale  and  consumption  of  its  oils,  such  as  oil 
stoves  and  gasoline  stoves,  etc.,  and  that  the 
company  sells  the  by-products  derived  from 
the  refining  of  its  crude  petroleum. 

"Under  this  state  of  the  facts  the  company 
had  itself  assessed  by  the  commissioner  of 
the  revenue  of  Fredericksburg,  acting  on  be- 
half of  the  state,  with  a  merchant's  license 
from  the  state,  and  declined  to  pay  the  spe- 
cific tax  on  a  dealer  in  kerosene  and  other  il- 
luminating oils  required  by  the  ordinances 
set  out  above. 

"The  company  contended: 

"First.  That  the  city  nas  no  power  under 
its  charter,  or  under  the  statute  law  of  Vir- 
ginia, to  levy  any  such  license  tax. 

"Second.  That  the  ordinance  under  which 
the  said  license  tax  is  demanded  is  unconstitu- 
tional, invalid,  and  void,  because  of  sections 
117,  168,  and  170  of  the  Constitution  of  Vir- 
ginia.     [Va.  Code  1904,  pp.  cczxxTili,  cclxil]. 

"Third.  That  the  said  license  'is  a  direct 
discrimination  and  contrary  to  law.' 

"Fourth.  That  the  Standard  Oil  Company 
cannot  be  taxed  in  this  state  for  selling  its 
own  product,  illuminatlDg  oil. 

''These  contentions  are  directed  against  the 
validity  of  each  license  tax,  and  each  and 
every  contention  is  denied  by  the  city. 

"It  will  be  examined  in  the  order  set  oat 
above. 

"The  power  of  the  city  to  levy  the  licenses 
in  these  two  cases  is  denied,  because,  since 
the  state  exacts  no  such  license,  and  since 
section  168  of  the  Constitution  provides  that 
the  license  tax  'shall  be  levied  and  collected 
under  general  law,'  if  the  city  ever  had  the 
power  under  its  charter,  that  power  is  taken 
away  be  section  117  of  the  Constitution,  which 
amends  the  charter  of  the  city  to  conform  to 
section  168  of  the  Constitution  and  that  such 
a  license  could  be  required  only  under  general 
law  thereto  specially  authorizing  all  the 
cities  of  the  commonwealth  to  levy  such  a 
license  tax* 
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'This-  contention  has  been  decided  against 
the  plaintiff  company  by  tbe  Supreme  Court 
of  Appeals  of  Virginia  In  Hicks  y.  Bristol,  47 
S.  E.  1001,  and  In  Arey  t.  lindsey  (Ya.,  Not. 
1904)  48  S.  E.  889.  In  this  latter  case,  the 
court,  speaking  by  Judge  Buchanan,  says: 
There  Is  no  Indication  of  a  purpose  to  repeal 
existing  laws,  valid  when  passed*  whether 
special  enactment  or  otherwise.' 

**The  manifest  purpose  of  the  authors  of 
the  Constitution  'was  to  meet  and  obviate 
the  evils  attending  the  passage  of  special 
acts,'  and  that  'the  Constitution  did  not  in- 
tend to  abrogate  a  charter,  or  any  part  of  it, 
because  It  had  been  passed  as  a  "special  act," 
but  only  such  features  of  the  charter  as  were 
in  conflict  with  the  Constitution  and  to  for- 
bid q[)ecial  acts  in  the  future.' 

"The  power  of  the  city  to  levy  this  license 
against  the  plaintiff  is  denied  because  'the 
Standard  Oil  Company  cannot  be  taxed  in 
this  state  for  selling  its  own  property,  illum- 
inating oir ;  or,  according  to  contention  of  the 
plaintiff,  because  it  is  engaged  in  interstate 
commerce. 

"The  contention  is  without  merit  No 
sales  are  made  of  property  without  this  state 
at  the  time  of  sale.  On  the  contrary,  the 
property  for  the  sale  of  which  the  license  is 
required  is,  at  the  time  of  sale,  within  the 
state  of  Virginia  and  the  city  of  Fredericka- 
burg,  and  is  in  the  barrels  or  tanks  of  the 
company,  or  in  its  wagons  on  the  streets  of 
Fredericksburg,  at  the  time  of  the  sale.  It 
has  become  included  with  the  general  mass  of 
prop&cty  of  the  state,  and  whether  sold  in  the 
original  barrels  or  from  the  plaintiff's  wagons 
may  be  taxed,  so  far  as  interstate  commerce 
is  concerned.  This  question  is  disposed  of  by 
the  case  of  Amer.  Steel  &  Wire  Co.  v.  Speed, 
192  U.  S.  500,  24  Sup.  Ct  366,  48  K  Ed.  538. 
See,  also,  Welton  v.  State,  91  U.  S.  275,  23  L. 
hid,  347;  Brown  v.  Houston,  114  U.  S.  622,  6 
Sup.  Ct  1091,  29  L.  Ed.  257. 

"There  being,  therefore,  no  constitutional 
inhibition  against  the  exercise  by  the  iAty  of 
any  legitimate  taxing  power  it  may  have  in 
its  charter,  notwithstanding  this  charter  be 
a  special  act,  the  question  is,  has  the  dty  of 
Fredericksburg,  in  its  charter,  the  power  to 
levy  the  license  in  question?  Is  this  license 
discriminatory,  and  denying  the  plaintiff  the 
equal  protection  of  the  law? 

"By  its  charter,  approved  March  5,  1821 
(Acts  1820-21,  p.  133,  c  114),  it  is  provided 
(section  7)  that  the  mayor,  recorder,  and  com- 
mon council  shall  have  full  power,  and  th^ 
are  nereby  authorized,  to  assess  a  tax  on  the 
inhabitants  and  property  within  the  actual 
limits  of  said  town  for  the  purpose  of  repair- 
ing streets  and  such  other  expenses  and 
charges  as  to  them  may  seem  necessary  and 
proper,  and  for  the  improvement,  convenience, 
and  well  being  of  the  town. 

"This  section  stands  unrepealed,  unless,  as 
plaintiff  contends,  it  was  repealed  by  act  of 
March  23.  1871  (Acts  1870-7i,  p.  265,  c.  187), 
which  act  provides  'that  for  the  better  govern- 


ment and  well  ordering  of  the  town  of  Fred- 
ericksburg.   •    •    • 

"  'Sec  7.  Whenever  anything  for  which  a 
state  license  is  required  is  to  be  done  in  said 
town,  the  council  may  require  a  town  license 
therefor,  and  may  Impose  a  tax  thereon  for 
the  use  of  the  town.  The  council  may  re- 
quire, from  the  person  so  licensed,  a  bond 
with  sureties,  payable  to  said  town  in  such 
penalties  and  with  such  conditions  as  it  may 
think  proper  and  reasonable,  and  may  revoke 
such  license  at  any  time  if  the  condition  of 
said  bond  be  broken.' 

"The  act  of  March  5,  1821,  confers  on  the 
defendant  dty  a  general  power  to  tax,  similar 
in  its  provisions  to  a  like  general  power  con- 
ferred upon  many  cities  of  the  commonwealth 
by  their  charters ;  and  it  is  tbe  opinion  of  this 
court  that  this  general,  power  is  not  repealed 
or  abridged  by  section  7  of  the  act  of  March 
23,  1871,  as  above  set  forth.  This  section  7 
is  but  an  expression  of  the  general  law  of  the 
state,  similar  in  its  provisions  to  section  1042 
of  the  Code  of  Virginia  of  1887  [Va.  Code 
1904,  p.  504],  which  has  been  the  law  of  the 
state  since  1849. 

"As  section  1042  has  never  been  held  to  be 
a  limitation  upon  the  general  taxing  power 
of  the  cities  of  the  commonwealth  granted  to 
them  in  their  several  charters,  so  this  court 
will  hold  that  the  act  of  March  23, 1871,  simi- 
lar in  its  terms  to  section  1042  of  the  Code, 
is  not  a  limitation  upon,  and  to  that  extent 
a  repeal  of,  the  general  power  of  taxing 
granted  to  the  defendant  city  by  its  charter 
act  of  March  5,  1821.  Newport  News,  etc.. 
Railway  &  Electric  Company  v.  Newport 
News,  100  Va.  157,  40  S.  E.  646;  Norfolk  v. 
Griffith  Powell  Company  (Va.)  45  S.  E.  889. 
These  recent  cases,  cited  above,  hold  that  a 
general  power  of  taxation  confers  upon  the 
municipality  all  the  powers  possessed  by  the 
state  in  respect  to  the  imposition  of  taxes, 
and  the  municipality  may  then  impose  taxes 
in  its  discretion  upon  all  subjects  within  its 
jurisdiction  and  not  withheld  from  taxation 
by  the  Legislature,  whether  they  be  taxed 
by  the  state  or  not  Frommer  v.  City  of 
Richmond,  31  Grat  646»  630,  31  Am.  Rep. 
X46. 

"The  plaintiff  is  not  a  merchant  as  that  term 
is  generally  understood,  and  cannot,  by  volun- 
tarily paying  a  state  license  as  a  merchant, 
prevent  the  assessment  of  a  specific  tax 
against  its  business.  The  greater  portion  of 
what  it  sells  it  does  not  buy.  It  has  a  stor- 
age tank  and  warehouse,  it  is  true,  but  it  has 
no  fixed  place  of  business  within  the  city,  a 
store  or  shop  at  which,  or  from  which,  it 
sells  its  oil.  Its  sales  are  made  from  its 
tank  wagons,  and  the  oil  sold  is  delivered 
from  its  tank  wagons  when,  and  as,  the  sales 
are  made.  This  does  not  constitute  it  a  mer- 
chant within  the  state  law  or  city  ordinance. 
Brown's  Case,  96  Va.  369,  36  S.  E.  485; 
2  Bouv.  Ll  D.  156;  Hirsb  Case,  21  Grat 
785;    Acts  1899>1900,  p.  857,  c.  796. 

''In  Brown's  Case,  supra,  the  court  says; 
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'A  merchant's  license  contemplates  that  the 
merchant  is  to  have  a  fixed  place  of  business 
within  a  county  or  city,  a  store  or  shop  for 
the  sale  of  goods.  This  is  the  common  ac- 
ceptation of  the  term  as  given  in  2  Bouvier, 
L.  D.  155.  The  same  author  defines  the 
word  ''merchant"  in  its  legal  acceptation 
to  mean  one  whose  business  It  is  to  buy  and 
sell  merchandise,  and  says  that  it  applies 
to  all  persons  who  habitually  trade  in  mer- 
chandise.* 

"This  court,  therefore,  holds  that  the  plain- 
tifiT  is  liable  for  the  said  license  taxes,  un- 
less they,  or  either  of  them,  be  invalid  because 
discriminatory,  or  because  they  deny  to  the 
plalntlfT  the  equal   protection  of  the  law. 

"If  the  purpose  is  within  the  legal  powers  of 
the  Legislature  and  the  classification  made 
has  reference  to  that  purpose  (excludes  no 
persons  or  objects  that  are  affected  by  the 
purpose;  includes  all  persons  th^t  are),  logic- 
ally speaking,  it  will  be  appropriate,  legally 
speaking,  a  law  based  upon  it  will  have  equal- 
ity of  operation.  Billings  v.  Illinois,  188  U. 
S.  97,  23  Sup.  Ot  272,  47  L.  Ed.  403. 

"The  differences  must  bear  a  Just  and 
proper  relation  to  the  attempted  classifica- 
tion. Gulf,  C.  ft  S.  F.  Co.  V.  Ellis,  165  U. 
S.  150,  17  Sup.  Ct  255,  41  L.  Ed.  666. 

"An  ordinance  requiring  dealers  in  oils  to 
pay  a  license  of  $250  per  year,  and  pro- 
viding that  this  license  shall  not  apply  to 
,  dealers  handling  oils  on  which  the  license 
has  been  paid,  is  unconstitutional  because 
there  is  no  reasonable  ground  for  classifi- 
cation. (S.  a  1903)  Standard  Oil  Company 
V.  City  of  Spartanburg  (S.  0.)  44  S.  B.  877. 

"No  greater  burdens  shall  be  laid  ux)on 
one  than  are  laid  upon  others  in  the  same 
calling  and  condition.  Barbler  v.  Connolly, 
113  U.  a  27,  31,  5  Sup.  Ct  857,  28  L.  Ed. 
924. 

"Uniformity  must  be  such  as  is  compatible 
with  the  subject-matter,  and  as  to  licenses 
the  only  uniformity  required  is  that  the  tax 
shall  be  the  same  on  those  in  the  same 
business.  Commonwealth  v.  Moore  &  Good- 
sons,  25  Grat  95a 

"If  Inequality  and  want  of  uniformity  In 
the  burthen  it  imposes  are  stamped  upon  the 
face  of  the  law,  the  law  must  be  pro- 
nounced invalid.  Helfrick's  Case,  29  Grat 
849. 

"Uniformity  must  be  such  as  Is  compatible 
with  the  subject-matter;  and  as  to  the 
licenses  the  only  uniformity  required  is  that 
the  tax  shall  be  the  same  on  all  those  in  the 
same  business.  Newport  News,  etc.,  R.  Co.  v. 
Newport  News,  100  Va.   161,  40  S.  B.  645. 

"It  is  not  necessary  that  a  statute  regulat- 
ing the  sale  of  goods  shall  embrace  all  kinds 
of  property,  either  personal  or  real,  but  it  is 
BufQcient  if  the  selection  of  the  articles  and 
properly  is  based  on  reasonable  and  just 
grounds  of  difference,  •  ^  ^  and  applies 
equally  to  every  citizen  and  all  classes  of 
citizens,  and  denies  to  no  one  a  privilege 
which  another  ia  permitted  under  like  dreum- 


stances  to  exercise  and  employ.   8.  Cyc.  1069. 

"A  municii>al  ordinance  imposing  licenses 
or  business  taxes  must  not  discriminate 
against  any  business  or  class  of  business, 
or  againt  nonresidents,  or  persons  engaged 
in  the  sale  of  property  produced  or  manu- 
factured outside  the  municipality.  21  Amer. 
&  Eng.  Ency.  Law,  784. 

"When  tested  by  these  rules,  •  •  • 
that  section  54  of  the  ordinance  of  1903  is 
either  invalid  or  does  not  ap]()ly  to  the  facts 
of  this  case.  This  section  applies  by  its 
terms  'only  to  any  person,  firm  or  corporation 
who  shall  transport  such  oils  in  bulk,  tank 
cars,  or  through  pipes,  for  the  purpose  of 
distributing  the  same  in  this  ci^.'  If  the 
word  'transport'  in  this  section,  applies  to 
the  distribution  of  oil  through  the  city  after 
the  same  shall  have  reached  the  company's 
storage  tanks,  then  the  section  does  not  ap- 
ply, because,  under  the  facts  of  the  case,  the 
company  did  not  'transport*  or  carry,  the  oil 
auouc  the  streets  of  the  city  for  sale  *ln  bulk, 
tank  cars  or  through  pipes.'  If  the  words 
transport  such  oils  in  bulk,  tank  can  or 
through  pipes,'  refers  to  the  method  by  which 
the  oil  is  brought  from  other  places  into  the  city 
for  storage  in  the  company's  tanks,  then 
the  ordinance  must  be  held  to  be  invalid, 
because  it  seems  such  a  classification,  or  at- 
tempted classification,  is  unequal,  not  uni- 
form, and  the  $150  license  tax  imposed  on 
the  sale  of  it  discriminates  against  the  com- 
pany's business  wnen  such  a  tax,  under  the 
language  of  the  section,  would  not  be  im- 
posed upon  the  sale  of  the  oil  produced,  or 
manufactured  inside  the  city,  or  upon  the 
sale  of  the  oil  brought  into  tne  dty  in  any 
manner  other  than  in  bulk,  tank  cars,  or 
through  pipea  The  business  sought  to  be 
reached  by  this  ordinance  is  the  'selling  to 
wholesale  or  retail  merchants  in  this  city 
kerosene  or  other  illaminating  oil,'  and  is  not 
the  business  of  buying  and  selling  oIL  The 
method  or  manner  by  which  tue  oil  is  in- 
troduced into  the  city  before  a  sale  can  hardly 
be  said  to  bear  a  just  and  proper  relation, 
or,  in  fact  any  relation  at  all,  to  the  actual 
sale  of  the  oil  after  the  same  shall  have  been 
brought  into  the  dty  and  before  an  actual 
sale,  or  offer  of  the  sale,  for  the  same.  The 
business  is  the  selling  of  oil  to  wholesale  or 
retail  merchants,  and  the  tax  of  $150  sonirht 
to  be  levied  under  this  section  is  not  placed 
upon  all  who  sell  to  retail  or  wholesale  mer- 
chants in  the  city,  but  is.placed  only  on  those 
who  sell  to  wholesale  or  retail  merchants  in 
the  dty,  and  whose  oil,  which  is  the  subject 
of  the  sale,  shall  have  been  transported  into 
the  dty  in  tank  cars  or  through  pipes.  Oom- 
monwealth  v.  Moore  &  Goodsons,  25  Grat 
958. 

"This  classification  rests  on  no  reason  of 
public  policy,  and  there  is  no  substantial  dif- 
ference of  situation  or  drcumstancee  between 
the  oil  merdiant  who  sells  by  wholesale  or 
retail  oil  not  transported  into  the  dty  in 
tank  cars  or  through  pipes^  and  the  merchant 
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who  does  sell  by  wholesale  or  retail  oil  that 
Is  transported  into  the  city  in  tank  can  or 
through  pipes. 

**There  is  nothing  of  difference  in  the  two 
businesses  of  selling  oil,  arising  from  the 
method  by  which  the  oil  was  transported  in- 
to the  dty,  that  would  naturally  suggest  the 
Justice  or  expediency  of  diverse  legislation 
with  respect  to  the  classification  attempted 
in  this  section.  Rosenbloom  v.  State  (Neb.) 
89  N.  W.  1053,  57  Ia  R.  A.  922,  and  cases 
dted. 

•*The  ordinance  of  1904,  when  tested  by 
the  same  rules,  is  valid  and  binding.  It  re- 
quires a  license  of  $150  on  those  engaged  Mn 
the  business  of  selling  or  offering  for  sale 
to  wholesale,  or  to  both  wholesale  and  retail 
merchants  in  the  city,  kerosene  or  other  il- 
luminating oil,'  and  applies  'to  any  person, 
firm  or  corporation  who  stores  its  oil  in 
stationary  tanks  within  or  outside  said  corpo- 
rate limits  of  the  city  and  transports  the  same 
by  means  of  tank  wagons  or  in  barrels  through 
the  streets  of  the  city  /or  the  purpose  of 
distribution  or  delivery  of  the  oil  to  purchasers 
thereof  at  the  place  of  business  of  such 
purchasers.' 

"The  manner  of  distribution  of  oil  through 
the  city  and  the  sale  of  the  same  through 
the  city  *by  means  of  tank  wagons  or  Id 
barrels,'  it  appears,  is  a  reasonable  clasai- 
flcatlon. 

"Certainly  this  manner  and  method  of  the 
sale  and  of  the  distribution  imposes  greater 
burdens  on  the  streets  of  the  city  than  if 
the  distribution  were  not  made  by  tank 
wagons  or  in  barrels;  and,  again,  the  die* 
trlbution  of  oil  through  the  city  in  the  sales 
thereof  from  door  to  door  and  the  running 
of  oil  from  the  tank  wagon  to  the  cans 
for  delivery  to  the  stores  in  itself  renders 
the  sale  and  delivery  of  oil  in  this  manner 
more  hazardous  than  otherwise,  and  the  ordi- 
nance of  1904  applies  alike  to  all  engaged 
In  the  same  business.  Newport  News,  etc., 
Railway  Company  v.  City  of  Newport  News, 
100  Va,   15T.  40  S.  B.  645. 

"For  these  reasons,  an  order  will  be  entered 
relieving  the  plaintiff  from  the  license  tax 
assessed  against  it  under  the  ordinance  of 
1903,  and  denying  its  motion  for  relief  from 
the  license  assessed  against  It  under  the 
<»xSinance  of  1904." 

As  to  the  power  of  defendant  in  error, 
under  Its  charter,  to  impose  the  license  tax 
that  plaintiff  In  error  complains  of,  see, 
also,  Ould  &  Carrington  v.  City  of  Richmond, 
28  Grat  4M,  14  Am.  Rep.  139,  where  the 
authority  in  the  city's  charter  to  impose 
the  tax  on  the  license  of  Ould  &  Carrington 
to  practice  law  complained  of  was,  "for  the 
execution  of  Its  powers  and  duties  the  dty 
council  may  raise  annually,  by  taxes  and 
assessments  in  said  dty,  such  sums  of  money 
as  they  shall  deem  necessary  to  defray  the 
expenses  of  the  same,  and  in  such  manner 
as  they  shall  deem  expedient.  In  accordance 
with  the  laws  of  this  state  and  of  the 
United  States." 


That  the  act  of  March  28,  1S71,  supra, 
similar  In  its  terms  to  section  1042  of  the 
Code,  is  not  a  limitation  upon,,  and  to  that 
extent  a  repeal  of  the  general  power  to  tax 
granted  to  defendant  in  error  by  section  7 
of  its  charter  (Act  March  5, 1821),  or  section 
1042  of  the  Code,  a  limitation  upon  the 
general  taxing  power  of  the  cities  of  the 
commonwealth,  granted  to  them  in  their  sev- 
eral charters,  see  Norfolk  v.  Norfolk  Land- 
mark Co.,  95  Ya.  564,  28  S.  E.  959,  and 
Ould  &  Oarrlngton  v.  City  of  Richmond, 
supra. 

The  fact  that  only  one  person,  firm,  or 
corporation  falls  within  a  class  upon  which 
a  license  tax  is  imposed  does  not  of  Itself 
make  the  tax  amenable  to  the  charge  of 
discrimination. 

The  judgment  of  the  corporation  court 
is  affirmed. 

oos  Va.  m> 
SWIFT    ft    CO.    V.    CITY    OF    NEWPORT 

NEWS. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  1,  1908.) 

L  EMimuTT  Domain — Ck>i£PEN8ATioN — ^Ai;rsB- 
ATioN  OF  Grade  of  Highway. 

At  common  law  munidpal  corporations 
were  not  liable  to  one  whose  land  was  not 
taken  for  consequential  damages  arising  from 
the  change  of  grade  of  a  street,  although  im- 

grovements  had  been  made  on  his  lot  in  con- 
>rmity  to  a  former  grade. 
[Ed.  Note. — For  cases  in  point,  see  voL  18» 
Cent  Dig.  Bmment  Domain,  f|  269,  270.] 

2.  Common  Law— OoNTiNtJANCE  in  Fobcb. 

The  common  law  remains  in  force  in  this 
state,  except  when  changed  by  statute  or  the 
Constitution. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  10, 
Cent  Dig.  Common  Law,  ff  9-12.] 

5.  Statutes  —  Oonstbuotion  —  Pbospeotive 
Operation. 

The  Constitution  and  statutes  operate  pro- 
spectively only,  unless  the  words  therein  em- 
ployed show  clearly  and  expressly  an  intention 
that  they  should  operate  otherwise. 

[Eid.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  |  20;  yoL  i4. 
Cent  Dig.  Statutes,  I  344.] 

4.  CoNSTiTunoNAi,  Law  —  Constbuotion  of 

Constitution. 

Constitutional  provisions  In  pari  materia 
are,  lilce  statutes,  to  be  construed  together,  and 
effect  is  to  be  given  to  the  policy  established  by 
the  Constitution. 

[Eid.  Note. — For  cases  in  point,  see  toL  10, 
Cent  Dig.  Constitutional  Law,  U  9,  IL] 

6.  Same. 

A  fair  interpretation  Is  to  be  given  to 
the  language  used  in  the  Constitution,  and 
the  words  thereof  are  to  be  construed  in  their 
common  and  ordinary  acceptation,  unless  it 
clearly  appears  that  they  were  intended  to  be 
used  in  some  other  sense. 

[Ed.  Note. — For  cases  in  point  see  voL  10, 
Cent  Dig.  Constitutional  Law,  f  IL] 

e.  Same — Oabbting  Out  of  Constitution — 
Self-Ezecutino  Pbovisions. 

A  constitutional  provision  should  never  be 
construed  as  dependent  for  Its  efficacy  and 
operation  upon  the  legislative  will,  and  con- 
sequently statutes  existing  when  the  Constitu- 
tion was  adopted*  inconsistent  with  its  pro- 
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▼isions,  are  nullified  by  the  Constitution,  even 
though  legislation  may  be  desirable  and  valuable 
for  the  purpose  of  defining  the  right  conferred 
by  the  Constitution  and  aiding  in  its  enforce- 
ment. 

[Ed.  Note. — For  cases  in  point,  see  voL  10, 
Cent  Dig.  Constitutional  Law,  ff  21-30.]     - 

7.  Same  —  I  infraction  of  Constttutiohal 
Rights — Remedy. 

Under  Const,  art.  1,  f  6,  and  article  4,  9 
58  [Va.  Code  1904,  pp.  ccix,  ccxxii],  which  pro- 
vide in  effect  that  property  shall  not  be  **taken" 
or  "damaged"  for  public  use  without  just  com- 
pensation, whereas  the  corresponding  provisions 
of  the  previous  Constitution  (article  1,  9  8,  and 
article  6,  f  14)  only  provided  that  property 
should  not  be  "taken'*  for  a  public  use,  one 
whose  property  is  damaged  for  a  public  use 
may,  in  the  absence  of  an  existing  constitu- 
tional or  statutory  remedy,  maintain  an  appro- 
priate action  at  common  law  for  the  redress 
of  the  wrong  done  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  {§  233,  004.] 

8.  Eminent  Domain — Compensation — Dam- 
age OF  PbOPEBTT — CONSTTTXTTIONAI.  PbOVI- 
8I0NB. 

The  old  Constitution  (article  1,  9  8,  and 
airticle  5,  §  14)  provided  merely  that  property 
should  not  be  "taken"  for  a  public  use  without 
just  compensation.  A  city  was,  by  Acts  1895- 
96,  p.  80,  c.  64,  I  29,  empowered  to  grade 
streets  without  the  payment  of  consequential 
damages.  It  accordingly  passed  a  grade  ordi- 
nance without  making  provision  for  the  pay- 
ment of  such  damages,  but  did  not  proceed  to 
carry  out  the  ordinance  until  the  Constitution 
of  1902  became  effective.  The  latter  Constitu- 
tion provides  (article  1,  9  6,  and  article  4,  f 
58  [Va.  Code  1904.  pp.  ccix,  ccxxii]),  that 
property  shall  not  be  taken  "or  damaged"  for 
a  public  use  without  just  compensation,  and 
also  provides  (article  8,  f  117  [page  cczxzviii]), 
that  municipal  charters  are  amended  so  as  to 
conform  to  all  the  provisions  and  restrictions 
of  the  Constitution.  HOd.  that  the  city  could 
not,  after  the  adoption  of  the  Constitution  of 
1902,  carry  out  its  grading  ordinance  previously 
passed  without  compensating  property  owners 
whose  property  was  damaged  by  the  change 
of  grade. 

9.  Appeal  —  Reversal  —  Failube  to  Gitb 
Nominal  Damages. 

The  failure  to  award  nominal  damages, 
onless  it  be  upon  a  matter  which  involves  the 
settlement  of  a  right  other  than  the  right  to 
recover  damages,  is  not  ground  for  reversal. 

[Ed.  Note. — For  cases  in  point  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  |  4553.] 

10.  Eminent  Domain  —  Right  to  Nominal 
Damages — ^Natubx  of  Action. 

Under  Const  art  1,  ft  6,  and  article  4,  § 
68  [Va.  CJode  1904,  pp.  ccix,  ccxxii],  providing 
that  property  shall  not  be  taken  or  damaged 
for  public  use  without  "just  compensation," 
the  gist  of  an  action  for  damaging  property  for 
a  public  ose  is  a  recovery  of  substantial  dam- 
ages, and  not  an  invasion  of  a  legal  right  and 
consequently  nominal  damages,  as  such,  are  not 
recoverable. 

[Ed.  Note. — For  cases  in  point,  see  voL  18, 
Cent.  Dig.  Eminent  Domain,  §f  327-831.]  ' 

11.  Same — Measure  of  Damages. 

Under  0>nBt.  art  1,  9  6,  and  article  4,  | 
58  [Va.  0)de  1904,  pp.  cclx,  ccxxii],  providing 
that  property  shall  not  be  taken  or  damaged 
for  a  puSlic  use  without  just  compensation,  the 
measure  of  damages  for  damaging  property  for 
a  public  use  is  the  depreciation  of  the  property 
in  value  when  considered  in  connection  with 
the  benefits  conferred,  and  all  the  items  of 
damage  are  consequently  to  be  taken  together 
in  determining  whether  the  property  has  been 
substantially   damaged,   and   there   can   be   no 


recovery  for  specific  items  of  dama^  as  sucU 
as  for  the  cost  of  the  improvement  in  the  con- 
struction of  which  the  property  is  claimed  to 
have  been  damaged,  disassociated  from  other 
elements  of  damage  and  of  benefit 

[Ed.  Note. — For  cases  in  point  see  voL  18» 
Cent  Dig.  Eminent  Domain,  Sf  371-^77.] 

12.  BviDENOB — Opinion   Evidenob — ^Exfebts. 
In  an  action  for  damaging  property  for  a 
public  use,  expert  opinion  evidence  is  admissible 
on  the  issue  of  whether  the  property  has  been 
enhanced  or  depreciated  in  value  by  the   im- 

Srovement  whicn  is  claimed  to  have  caused  the 
amage. 

[Ed.  Note. — For  cases  in  pohit  see  toL  20. 
Cent  Dig.  Evidence,  §  2341.] 

Error  to  Corporation  Court  of  Newport 
News. 

Action  by  Swift  &  Co.  against  the  city 
of  Newport  News.  There  was  a  judgment 
for  defendant,  and  plaintiff  brings  error. 
Afllrmed. 

The  instructions  given  by  the  court  were 
as  follows: 

"(1)  If  the  jury  believe,  from  the  evidence, 
that  at  some  time  after  12  o'clock  m.  of  July 
10,  1902,  and  prior  to  the  institution  of  this 
action,  the  defendant  city  of  Newport  News 
changed,  or  caused  to  be  changed,  the  grade 
of  Twenty-Third  street  in  front  of  the  prem- 
ises of  the  plaintiff.  Swift  &  Co.,  and  raised 
the  surface  and  e^rade  .of  said  street  about 
seven  inches  above  the  surface  and  grade 
as  it  had  theretofore  existed,  thereby  leaving 
the  lot  of  the  plaintiff,  and  the  building 
thereon,  which  had  been  built  with  reference 
to  the  original  grade,  below  grade,  and  so 
damaged  the  property  of  the  plaintiff,  they 
must  find  f6r  the  plaintiff. 

"(A)  The  court  Instructs  the  jury  that  in 
determining,  from  the  evidence,  whether  or 
not  the  plaintiff  has  been  damaged  by  the 
change  of  grade  occasioned  by  the  public 
improvement  made  in  Twenty-Third  street 
in  front  of  the  property,  they  will  take  into 
consideration  the  benefits,  if  any,  derived 
therefrom  as  a  whole,  and  likewise  the  dam- 
ages, if  anj,  to  the  said  property,  as  a  whole, 
and  not  to  any  specific  part  thereof;  aod  if 
they  believe,  from  all  of  the  evidence,  that 
the  market  value  of  the  said  property  was 
as  much  immediately  after  the  grade  in  the 
street  had  been  so  changed  as  It  was  im- 
mediately before,  not  knowing  it  was  to  be 
so  changed,  then  they  will  find  for  the  de- 
fendant 

"(B)  The  court  instructs  the  jury  that  if 
they  believe,  from  the  evidence,  that  the 
raising  of  the  grade  of  Twenty-Third  street 
was  occasioned  by  the  city's  paving  at  its 
own  expense  the  said  street  in  front  of  the 
plaintiff's  property,  and  that  such  improve- 
ment of  the  street  did  not  reduce  the  market 
value  of  said  property,  you  will  find  for  the 
defendant  By  street  is  meant  'driveway,' 
not  'sidewalk.' " 

Wm.  a  Stuart  for  plaintiff  in  error.  J.  A. 
Massie,  for  defendant  in  error. 
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CARDWELL,  J.  This  action  was  brongbt 
in  the  corporation  court  of  the  city  of  New- 
port News  by  Swift  &  C5o.,  a  private  cor- 
poration, to  recover  of  the  said  city  damages 
alleged  to  have  been  sustained  in  consequence 
of  a  cliange  in  the  grade  of  a  street 

The  plaiHtifT  is  the  owner  of  two  lots, 
with  a  frontage  of  50  feet,  on  Twenty-Third 
street,  between  Washington  and  Huntington 
avenues,  in  said  city,  upon  which  is  a  costly 
building,  used  by  the  plaintlfiT  in  the  conduct 
of  a  wholesale  beef  and  cold  storage  business, 
with  a  branch  depot  for  the  distribution  of 
its  beef  to  purchasers.  In  this  building 
there  is  a  basement,  with  windows,'  around 
which  are  light  shafts  which  extend  into  the 
sidewalk,  which  basement  is  used  for  the 
operation  of  an  electric  motor  and  other 
machinery.  The  building  was  erected  with 
reference  to  the  then  existing  ^ade  of  Twen- 
ty-Third street,  and  in  front  of  same  was 
laid  a  granolithic  sidewalk.  The  defendant 
city  determined  to  pave  this  street  entirely 
at  its  own  expense,  and  in  order  to  do  so 
found  it  necessary  to  make  a  slight  change 
in  the  grade  in  front  of  plaintiff's  property, 
and  to  raise  the  surface  of  the  street  between 
four  and  seven  inches.  This  change  of  the 
grade  of  the  street  was  made,  and  a  con- 
tract for  paving  the  street  In  accordance 
with  the  new  grade  was  let,  prior  to  the 
taking  effect  of  the  new  Constitution  of  the 
state,  at  12  m.,  July  10,  1902,  and  work  was 
begun  under  the  contract  on  other  parts  of 
the  street;  but  the  contractors  did  not  reach 
the  point  in  front  of  plaintifTs  property 
until  shortly  after  the  new  Constitution  took 
effect  In  front  of  plaintifTs  premises  the 
city  put  in  what  Is  known  as  a  low  or  "drive- 
over"  curb,  which  does  not  extend  above 
the  pavement;  but  the  street,  when  completed, 
was  several  inches  higher  than  the  sidewalk 
theretofore  constructed  by  the  plaintiff,  and 
thereupon  it  proceeded  to  construct  another 
sidewalk,  which  is  15  feet  in  width,  bringing 
it  up  to  the  surface  of  the  pavement,  at  a 
cost  of  $12a 

The  declaration  filed  sets  out  the  foregoing 
acts  on  the  part  of  the  defendant  city  as 
wrongful  and  unlawful,  and  alleges  injury 
and  damage  to  the  plaintiff's  property,  and 
depreciation  of  its  market  and  rental  value 
to  the  amount  of  ^00. 

Its  demurrer  to  the  declaration  having  been 
overruled,  the  city  filed  its  plea  of  not  guilty, 
and  upon  the  issue  Joined  on  this  plea  the 
verdict  and  Judgment  were  for  the  defendant 

We  are  asked  to  review  and  reverse  this 
Judgment  because  of  misdirection  of  the  Jury 
In  the  giving  and  refusal  of  instructions,  and 
because  the  verdict  is  contrary  to  the  law 
and  the  evidence. 

At  common  law,  as  has  been  repeatedly 
held  by  this  court,  municipal  corporations 
were  not  liable  for  consequential  damages, 
arising  from  the  change  of  grade  of  a  street, 
to  one  whose  land  is  not  taken,  although  his 
improvements  had  been  made  on  his  lot  in 


conformity  to  a  former  grade.  Harrisonburg 
V.  Roller,  07  Va.  582,  34  S.  E.  523;  Home 
Building,  etc,  Co.  v.  Roanoke,  91  Va.  52,  20 
S.  E.  895,  27  L.  R.  A.  551,  and  authorities 
dted. 

It  is  also  well  settled  that  the  common 
law  remains  in  force  in  this  state,  except 
when  changed  by  statute  or  the  Constitution, 
which  operate  prospectively  only,  unless  the 
words  employed  show  clearly  and  expressly 
the  Intention  that  it  should  be  otherwise. 
Arey  v.  Undsey,  103  Va.  250,  48  S.  E.  889; 
Kesterson's  Adm'r  v.  Hill.  101  Va.  789.  45 
S.  E.  288;  Cooley's  Const  Lim.  97. 

This  action,  therefore,  can  be  maintained, 
if  at  all.  •  only  by  reason  of  some  right 
secured  to  plaintiff  in  error  by  a  change  of 
some  provision  or  provisions  of  the  old  Con- 
stitution of  the  state  found  in  the  present 
Constitution,  as  it  is  not  alleged  that  there 
has  been  any  legislation,  and  in  fact  there 
has  been  non^e,  on  the  subject  of  damages  to 
private  property  by  public  improvements 
since  the  present  Constitution  went  into 
effect  There  was  no  taking  of  property, 
and  the  defendant  in  error  had  the  power, 
both  at  common  law  and  by  section  29  of 
its  charter  (Acts  1895-96,  p.  80,  c  64),  to 
grade  and  improve  streets  without  the  pay- 
ment of  consequential  damages. 

The  provision  in  the  Bill  of  Rights  in  th€ 
old  Constitution  (section  8,  art  1)  that  **all 
men.  having  sufficient  evidence  of  permanent 
common  interest  with,  and  attachment  to,  the 
community,  have  the  right  of  suffrage  and 
cannot  be  taxed,  or  deprived  of  their  prop- 
erty for  public  uses,  without  their  consent  or 
that  of  their  representatives  duly  elected." 
has  been  changed  by  adding  in  the  corre- 
sponding section  of  the  new  Constitution  (sec- 
tion 6  [Va.  Code  1904,  p.  ccix]),  after  the 
words  "or  deprived  of,"  the  words  "or  dama- 
ged in,"  so  that  the  provision  of  the  Bill  of 
Rights  contained  in  the  present  (>>nstitution 
is  that  citizens  of  the  state  cannot  be  deprived 
of  or  damaged  in  their  property  for  public 
uses,  without  their  own  consent  or  that  of 
their  representatives,  duly  elected,  etc. 

By  the  change  made  in  section  14,  art  5.  of 
the  old  Constitution,  which  contained  the  pro- 
vision that  the  General  Assembly  should  not 
enact  any  law  whereby  private  property 
might  be  taken  for  public  uses  without  Just 
compensation,  it  is  now  provided  (section  58. 
art  4,  new  Constitution  [Va.  Code  1904,  p. 
ccxxii]).  that  the  General  Assembly  "shall  not 
enact  any  law  whereby  private  property  shall 
be  taken  or  damaged  for  public  uses,  without 
Just  compensation." 

Constitutional  provisions  in  pari  materia, 
like  statutes,  are  to  be  construed  together, 
and  effect  is  to  be  given  to  the  policy  estab- 
lished by  the  Constitution.  To  that  end,  a 
fair  interpretation  is  to  be  given  to  the  lan- 
guage used,  construing  words  in  their  com- 
mon and  ordinary  acceptation,  unless  It  clear- 
ly appears  that  they  were  intended  to  be  used 
in  some  other  senMi    Railway  Co.  y.  Glower's 
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ldm*z,  102  Va.  867,  47  S.  E.  1003;  Fimk- 
aouser  v.  Spahr,  102  Va.  806,  46  S.  E.  378. 

It  clearly  appears,  we  think,  that  it  was  the 
iK)lic7  of  the  framers  of  the  present  Con- 
stitution, in  adopting  section  6  of  article  1» 
and  section  58  of  article  4  [Va.  Code  1904,  pp. 
cciz,  ccxxii],  worded  in  a  similar  way  that 
the  corresponding  provisions  in  the  old  Ck>n- 
stitntion  were  worded,  that  it  should  be  un- 
lawful thereafter  to  damage  private  property 
for  public  use  without  just  compensation,  just 
as  it  was  unlawful  theretofore  to  take  private 
properly  for  public  use  without  just  compen- 
sation« 

This  change  follows  similar  provisions  in 
the  Constitution  of  West  Virginia,  adopted  in 
1872,  which  were  taken  from  the  Constitution 
of  the  state  of  Illinois  of  1870,  except  that  the 
provision  In  the  two  last-named  Constitutions 
is  a  positive  statement  that  ''private  property 
shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation." 

It  was  the  design  of  the  amendment  to  our 
Constitution  under  consideration  to  remove 
an  existing  mischief,  viz.,  the  damaging  of 
private  property  for  public  use  without  just 
compensation,  and  a  constitutional  provision 
should  never  be  construed  as  dependent  for 
its  efficacy  and  operation  upon  legislative 
will.  6  A.  &  E.  Ency.  L.  913,  and  authorities 
cited.  So  that  when  the  provision  of  a  Con- 
stitution, as  does  ours,  no  less  than  the  pro- 
vision in  the  Constitutions  of  the  states  of 
West  Virginia  and  Illinois,  forbids  damage  to 
private  property,  and  points  out  no  remedy, 
and  no  statute  affords  one,  for  the  invasion  of 
the  right  of  property  thus  secured,  the  provi- 
sion is  self-executing,  and  the  common  law, 
which  provides  a  remedy  for  every  wrong* 
will  furnish  the  appropriate  action  for  the 
redress  of  such  grievance.  6  A.  &  E.  Ency. 
L.  913,  and  authorities  cited  in  note.  And  all 
statutes  existing  when  such  a  Constitution  Is 
adopted,  or  which  might  thereafter  be  passed, 
inconsistent  with  its  provisions,  are  nullified 
by  such  constitutional  prohibition,  though 
legislation  may  nevertheless  be  desirable  and 
valuable  for  the  purpose  of  defining  the  right 
and  aiding  in  its  enforcement  Same  authori- 
ty just  cited,  and  Oakland  Paving  Co.  ▼• 
Hilton,  69  Cal.  479,  11  Pac.  3. 

In  People  v.  McRoberts,  62  111.  41,  the  con- 
tention was  made  that  the  provision  of  the 
Illinois  Bill  of  Rights  inhibiting  the  taking  of 
private  property  for  public  use  was  only  pro- 
spective, and  inoperative  without  legislative 
action ;  but  the  contrary  view  was  taken,  the 
opinion  of  the  court  saying:  "The  right  of 
property  thus  intended  to  be  secured  cannot 
depend  upon  the  mere  will  of  the  Legislature^ 
The  prime  object  of  the  Bill  of  Rights  is  to 
place  the  life,  liberty,  and  property  of  the 
citizen  beyond  the  control  of  legislation,  and 
to  prevent  either  Legislatures  or  courts  from 
any  interference  with  or  deprivation  of  the 
rights  therein  declared  and  guarantied,  ex- 
cept upon  certain  conditions.  It  would  be  the 
merest  delusion  to  declare  a  subsisting  right 


as  essential  to  the  acqutstion  and  protectian 
of  property,  and  make  its  employment  depoid 
upon  legislative  will  or  judicial  interpreta- 
tion." 

It  is  contended,  however,  by  counsel  for  de- 
fendant in  error  here,  that  notwithstanding 
our  Bill  of  Rights  and  Constitution  provide 
than  an  individual  cannot  be  damaged  in  his 
property  for  public  use  without  either  his 
consent  or  that  of  his  representatives  duly 
elected,  and  that  where  the  necessary  con- 
sent is  obtained  by  means  of  the  passage  of 
an  ordinance  the  Legislature  (d^  counsel) 
shall  not  enact  any  law  whereby  private  prop- 
erty shall  be  taken  or  damaged  for  public 
use  without  just  compensation,  the  passage 
of  such  an  ordinance,  pursuant  to  authority 
given  in  the  city's  charter,  without  making 
provision  for  just  compensation,  before  the 
time  when  the  Constitution  became  effective, 
is  a  sufficient  and  legal  justification  for  do- 
ing the  work  on  the  street  upon  which  plain- 
tiff in  error's  property  abuts,  and  causing 
damage  thereto  without  compensation  after 
the  Constitution  began  to  operate,  and  the 
constitutional  provisions  relied  on  do*  not  ap- 
ply. In  other  words,  that  although  the 
ordinance  under  which  the  work  is  done.  If 
enacted  at  this  time,  would  be  unconstitu- 
tional, or  at  least  could  not  be  put  into  opera- 
tion by  doing  the  work  without  providing  for 
just  compensation,  such  an  ordinance  passed 
before  the  present  Constitution  became  opera- 
tive, which  was  carried  into  effect  after  by 
bringing  the  street  to  the  grade  established 
by  it  and  inflicting  damage  upon  plaintiff  in 
error's  property,  is  valid  authority  for  doing 
the  work,  because  when  it  was  passed  it 
would  have  been  lawful  to  have  performed 
the  work  without  rendering  compensation. 

To  give  a  city  ordinance  passed  prior  to 
July  10,  1902,  the  effect  here  contended  for, 
would,  as  it  appears  clear  to  us,  make  the 
constitutional  provisions  we  have  under  con- 
sideration meaningless. 

"A  law  cannot  be  enforced  in  a  state,  no 
matter  when  passed,  which  contravenes  the 
provisions  of  the  Constitution  of  the  state." 
People  V.  Maynard,  14  111.  419. 

The  question  as  to  the  effect  of  a  new  consti- 
tutional provision  incorporating  the  word 
"damage"  in  the  Constitution  of  Illinois 
was  passed  upon  by  the  United  States  Su- 
preme Court  in  Chicago  t.  Taylor,  125  U.  S. 
166,  8  Sup.  Ct  820,  31  L.  Ed.  638,  and  the 
opinion  says: 

"Touching  the  provision  in  the  Constitution 
of  1870,  the  court  [state  court]  said  that  the 
framers  of  that  instrument  evidently  had  in 
view  the  giving  of  greater  security  to  private 
rights  by  giving  relief  in  cases  of  hardship 
not  covered  by  the  preceding  Constitution, 
and  for  that  purpose  extended  the  right  to 
compensation  to  those  whose  property  had 
been  'damaged'  for  public  use ;  that  the  intro- 
duction of  that  word,  so  far  from  being  su- 
perfluous or  accidental,  indicated  a  deliberate 
purpose  to  make  a  change  in  the  organized  law 
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of  the  state,  and  abolish  the  old  test  of  direct 
physical  injury  to  the  corpus  or  subject  of 
the  property  aifected.  The  new  rale  of  dril 
conduct,  introduced  by  the  present  Constitu- 
tion, the  court  adjudged,  required  compensa- 
tion in  all  cases  where  It  appeared  there  has 
been  some  physical  disturbance  of  a  right, 
either  public  or  private,  which  the  plain- 
tiff enjoys  in  connection  with  his  property, 
and  which  gives  to  it  additional  value,  and 
that  by  reason  of  such  disturbance  be  has 
sustained  a  special  damage  with  respect  to 
his  property,  in  excess  of  that  sustained  by 
the  public  generally.'    •    •    • 

"The  conclusion  there  reached  was  that 
under  this  constitutional  provision  a  recovery 
may  be  had  in  all  cases  where  private  prop- 
erty has  sustained  a  substantial  damage  by 
the  making  and  using  of  an  improvement  that 
is  public  in  its  character;  that  it  does  not 
require  that  the  damage  shall  be  caused  by 
a  trespass,  or  an  actual  physical  invasion  of 
the  owners  of  real  estate,  but  if  the  construc- 
tion and  operation  of  a  railroad  or  other 
improvement  is  the  cause  of  the  damage, 
though  consequential,  the  party  may  re- 
cover.   •    •    • 

"Our  attention  has  not  been  called  to,  nor 
are  we  aware  of,  any  subsequent  decision  of 
the  state  court  giving  the  Constitution  of  1870 
an  interpretation  difiTerlng  from  that  indicat- 
ed in  Rlgney  v.  Chicago  (102  111.  64),  and 
Chicago,  etc.,  Rd.  Co.  v.  Ayres  (106  III.  511). 
We  concur  in  that  Interpretation.  The  use 
of  the  word  'damaged,'  in  the  clause  provid- 
ing compensation  to  owners  of  private  prop- 
erty appropriated  to  public  use,  could  have 
been  with  no  other  intention  than  that  ex- 
pressed by  the  state  court  Such  a  change  in 
the  organic  law  of  the  state  was  not  mean- 
ingless. But  it  would  be  meaningless  if  it 
sliould  be  adjudged  that  the  Constitution  of 
1870  gave  no  additional  or  greater  security 
to  private  property  sought  to  be  appropriated 
to  public  use  than  was  guarantied  by  the 
former  Constitution." 

We  have  been  unable  to  find  a  case  where 
it  is  held  that  where  an  ordinance  establish- 
ing a  grade  is  passed  prior  to  the  adoption 
of  a  Ck>nstitutlon  affording  protection  against 
damage  in  such  cases,  and  no  work  of  grad- 
ing was  done  under  the  ordinance  until  after 
the  adoption  of  the  Constitution,  the  plain- 
tiff cannot  recover  because  the  grade  ordi- 
nance was  passed  before  the  Constitution 
became  effective.  There  are,  however,  a 
number  of  cases  to  be  found  taking  the  op- 
posite view,  and  among  them  the  following: 
Ogden  V.  Philadelphia,  14.3  Pa.  430,  22  AtL 
694;  O'Brien  v.  Philadelphia,  150  Pa.  580, 
24  Atl.  1047,  30  Am.  St  Rep.  832;  Johnson  v. 
Parkersburg,  16  W.  Va.  402,  27  Am.  Rep. 
779. 

In  the  first-named  case,  the  grade  was  ed- 
tabllshed  on  the  city  plan  in  1871,  the  Con- 
stitution of  Pennsylvania  giving  the  right 
of  compensation  for  property  damaged  for 
public   use    was    adopted  in   1874,  and  the 


opinion  of  the  court,  after  stating  these  f actr 
and  that  when  the  grade  of  the  street  waF 
established  there  was  no  right  of  action  for 
consequential  damages  to  property  owners 
says:  "But  the  Constitution  of  1874  (article 
16,  f  8)  gave  a  right  to  owners  to  have  com- 
pensation for  property  injured,  as  well  as  for 
property  taken,  by  municipal  or  other  cor- 
porations in  the  construction  or  enlarge- 
ment of  their  works.  The  right  of  action 
which  this  section  gives  is  clearly  for  the 
actual  establishment  of  the  grade  on  the 
lands.  The  general  rule  is  that  the  cause  or 
action  arises  wl^n  the  injury  is  complete 
and  this  has  been  uniformly  applied  to  the 
taking  of  propei*ty  for  public  use,  from  the 
case  of  Schuylkill  Nav.  Co.  v.  Thoburn,  7 
Serg.  &  R.  411,  down  to  the  present  day 
•  •  •  There  is  nothing  in  the  constitu- 
tional provision  which  indicates  an  intent 
to  depart  from  the  general  rule  under  which 
in  the  present  case,  the  cause  of  action  could 
not  arise  until  the  actual  cutting  down  or 
the  ground  in  1887." 

In  Johnson  v.  Parkersburg,  supra,  a  case 
similar  in  all  essoitial  particulars  to  this, 
the  grnde  of  the  street  was  adopted  before 
the  Ck>nstltution  of  West  Virginia  of  1872. 
and  the  work  of  grading  was  done  after  the 
adoption  of  the  Constitution.  Held,  where 
a  city  in  changing  the  grade  of  streets  per- 
manently Injures  private  property,  and  thus 
infringes  the  explicit  provision  of  the  Bill 
of  Rights  that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without 
compensation,  an  action  lies  for  the  injury, 
although  no-  statute  has  ever  been  enacted 
for  the  enforcement  of  this  oonstltutiona] 
provision."  The  opinion  in  that  case  says* 
'*The  private  right  of  the  Individual  was 
secure  under  the  Constitution.  That  part 
did  execute  itself.  It  contained  a  positive 
Inhibition  on  the  part  of  the  Legislature  to 
pass  any  law  by  which  private  property 
could  be  taken  or  damaged  for  public  use 
without  compensation." 

In  the  later  case  of  Blair  v.  Charleston, 
43  W.  Va.  68,  26  S.  B.  841,  842,  85  L.  R.  A. 
856,  64  Am.  St  Rep  837,  it  is  held  that  '*if 
a  street  be  opened  and  used  upon  the  natural 
surface  as  a  grade  line,  and  It  is  recognized 
and  treated  by  the  city  or  town  as  a  public 
street  and  owners  of  lots  upon  it  build  with 
reference  to  said  natural  grade  line,  and  it 
Is  changed,  the  city  or  town  is  liable  to  lot 
owners  for  damages  consequential  upon  the 
change  of  grade,  though  no  grade  of  the  street 
was  ever  adopted  by  the  municipality,  under 
section  9,  art  3.  of  the  Constitution.  Such 
natural  grade  thus  became  the  established 
grade." 

"It  is  not  the  making  of  the  paper  Jrade 
that  inflicts  the  injury,  but  its  application 
to  the  ground.  It  is  the  direct  disturbance 
of  a  right  which  the  owner  had  enjoyed  in 
connection  with  his  property  that  gives  the 
right  of  action."  See,  also,  Jones  v.  Ban- 
gor, 144  Pa.  638,  23  AtL  252. 
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Upon  thlB  branch  of  the  case  at  bar  i 
we  are  of  opinion  that  under  the  present 
Constitution  proper  acts  of  the  Legislature 
(or  ordinances  of  the  city  council)  for  the 
purpose  of  both  obtaining  the  necessary  con- 
sent and  providing  Just  compensation  are 
essential  to  the  act  of  taking  or  damaging 
private  property  for  public  use,  unless  in  fact 
the  owner  of  the  property  taken  or  damaged 
himself  consents  that  It  be  done  and  waives 
compensation.  In  other  words,  that  the  pro- 
visions of  the  present  Constitution  against 
the  taking  or  damaging  of  private  property 
for  public  use,  without  Jpst  compensation, 
were  self-executing,  and  repealed  and  dis- 
placed all  existing  laws  inconsistent  there- 
with; and  that  plainly  the  charter  of  defend- 
ant In  error  and  the  city  ordinances.  In  so 
far  as  they  authorized  the  change  of  the 
grade  of  streets,  resulting  In  injury  to  the 
property  of  abutting  lot  owners,  without  pro- 
viding Just  compensation  for  such  Injury, 
are  Inconsistent  with  said  provisions  of  the 
new  Constitution,  and  are  to  that  extent  re- 
pealed. Section  117,  article  8,  new  Constitu- 
tion [Ya.  Code  1004,  p.  ccxxxvlli];  6  A.  &  B. 
Bncy.  L.  919. 

The  next  question  for  consideration  is, 
what  is  the  true  rule  for  the  measure  of  dam- 
ages in  a  case  like  this? 

It  is  earnestly  insisted  by  counsel  for  plain- 
tiff in  error  that,  as  defendant  In  error  has 
violated  the  provisions  of  the  new  Constitu- 
tion which  gave  plaintiff  in  error  a  right 
of  action,  It  follows  that  it  has  suffered  dam- 
age. In  other  words,  as  the  action  Is  brought 
to  protect  a  right  secured  to  the  plaintiff  in 
error  by  the  new  Constitution,  it  is  at  least 
entitled  to  recover  nominal  damages. 

If  this  contention  could  be  maintained, 
there  could  never  be  a  verdict  for  the  de- 
fendant in  such  a  case,  and  the  great  weight 
of  authority  Is  therefore  against  the  conten- 
tion. **The  failure  to  give  nominal  damages, 
unless  it  be  upon  a  matter  which  involves 
the  settlement  of  a  right  other  than  the 
right  to  recover  damages,  is  not  a  ground  for 
reversal."  Briggs  ▼.  Cook,  99  Va.  278,  38 
S.  E.  148. 

The  new  Constitution  has  not  taken  from 
the  cities  of  the  state  the  right  to  raise  or 
lower  the  surface  of  a  street  when  necessity 
requires,  nor  made  it  dependent  upon  the 
will  of  the  parties  affected  thereby,  but  only 
provides  that  Just  compensation  shall  be 
made  for  the  damage  done.  Therefore,  if 
no  damage  has  been  done,  no  right  has 
been  violated,  even  though  the  established 
grade  of  the  street  may  have  been  changed. 

It  is  only  in  cases  where  damages  are  not 
the  gist — ^that  is,  in  cases  of  forbidden  conduct 
— that  nominal  damages  can  be  recovered. 
Hale  on  Damages,  p.  25;  8  A.  ft  E.  Ency.  Ia 
551. 

The  action  here  is  for  Just  compensation; 
the  gist  of  the  action  is  for  substantial  dam- 
ages, and  not  an  Invasion  of  a  legal  right; 


therefore,  under  the  pleadings,  nominal  dam 
ages,  as  such,  are  not  recoverable. 

In  Stewart  v.  Ohio  River  R.  Co.,  88  W.  Va. 
438,  18  S.  B.  604,  the  declaration  fUed  was 
similar  to  the  one  in  this  case,  and  the 
opinion  says:  "Under  our  view  of  the  plead 
ings  as  already  discussed,  nominal  damageSr 
as  such,  were  not  recoverable;  for  the  plain 
tiff  did  not  sue  for  an  invasion  or  infringe- 
ment of  a  legal  right,  as  for  a  trespass  or  a 
nuisance,  but  for  Just  compensation  fcf 
damages  done  to  his  property." 

"Where  the  suit  is  for  the  *Just  compensa- 
tion' guarantied  by  the  Constitution,  the 
measure  of  the  damages  is  the  depreciation 
in  the  value  of  the  property  by  the  causes 
sued  for."  2  Lewis,  Em.  Domain,  |  825 
The  same  author,  discussing  the  role  fot 
measuring  the  damages  of  a  plaintiff  who  has 
suffered  loss  by  reason  of  a  public  improve- 
ment, in  section  494,  citing  numerous  cases^ 
says  "The  correct  measure  of  damages  in  al* 
such  cases  is  undoubtedly  the  diminution  II 
the  value  of  the  property  by  reason  of  the 
change.  The  owner  should  receive  such  an 
amount  as  will  make  him  whole." 

In  Stewart  ▼.  Ohio  River  R.  Co.,  supra,  the 
opinion  of  the  court  in  Springer  v.  Chicago, 
135  111.  652,  26  N.  B.  514,  12  L.  R.  A.  600, 
construing  the  Illinois  Constitution,  is  quoted 
with  approval  as  follows:  **Where  the 
action  is  brought  to  recover  damages,  where 
no  part  of  the  property  is  taken,  but  merely 
damaged,  by  a  public  improvement,  the  law 
is  well  settled  that  a  recovery  cannot  be  had 
unless  the  property  claimed  to  be  damaged 
has  been  depreciated  in  value  by  the  con- 
struction of  the  public  improvement.  In 
other  words.  If  the  fair  cash  value  of  the 
property  Is  as  much  Immediately  after  tiie 
construction  of  the  improvement  as  it  was 
before  the  improvement  was  made,  no  dam- 
age has  been  sustained  and  no  recovery  can 
be  had."  To  the  same  effect  is  Blair  v. 
Charleston,  supra;  Chicago  v.  Taylor,  supra. 

In  City  Council  v.  Schrameck,  96  Ga.  426, 
28  S.  B.  400,  51  Am.  St  Rep.  146,  the  same 
contention  was  made  that  is  by  plaintiff  in 
error  here,  viz.:  that  benefits  deducted  In 
measuring  damages  where  no  part  of  the 
property  is  taken,  but  merely  damaged  by 
a  public  Improvement,  must  be,  as  in  a 
case  where  a  part  of  the  property  is  taken 
and  the  action  is  to  recover  for  damage  to 
the  residue,  special  and  peculiar,  and  cannot 
include  general  benefits  shared  in  common 
with  other  property  in  the  neighborhood, 
and  that  the  plaintiff  was  in  any  event  entitl- 
ed to  recover  the  costs  of  adjusting  his  prop- 
erty to  the  new  conditions  brought  about 
by  the  public  Improvement;  but  the  court 
held  otherwise  and  in  accordance  with  the 
rule  sanctioned  in  the  authorities  Just  ad- 
verted to;  the  opinion  saying  that  evidence 
as  to  the  necessity  of  illllng  in  the  lot  and 
raising  the  buildings  on  the  lot,  with  the 
probable  costs  of  such  work  was  admissible, 
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not  as  furnishing  a  reason  for  the  allowance 
of  such  costs  as  an  independent  item  of 
special  damage,  but  ad  a  circumstance  throw- 
tng  light  upon  the  general  question  of  the 
diminution  of  market  value. 

It  is  insisted  that  the  rule  established  for 
assessing  the  damages  to  the  residue,  where 
a  part  of  a  tract  of  land  is  taken,  by  the 
decisions  of  this  court  before  our  Gonstito- 
tion  was  changed  by  inserting  the  word 
"damaged,"  should  be  adhered  to,  and  Hick* 
man  v.  Kansas  City,  120  Mo.  110,  25  S.  W. 
225,  23  U  R.  A.  65S,  41  Am.  St  B^.  084,  is 
greatly  relied  on  as  supporting  that  view; 
but  while  the  opinion  in  that  case  reaches 
the  conclusion  that  the  change  in  the  Missou- 
ri Constitution,  made  in  1875,  by  inserting 
the  word  "damaged"  and  coupling  it  with  the 
word  "taken,"  secured  to  the  property  owner 
the  right  to  compensation  when  his  property 
Is  damaged,  in  the  same  terms  as  when  it  is 
actually  invaded  and  taken,  the  later 
Missouri  cases  do  not  follow  that  view,  but 
approve  the  rule  for  the  measure  of  damages, 
where  no  part  of  the  property  of  the  plain- 
tiff is  taken,  that  was  sanctioned  in  Stewart 
r.  Ohio  R.  R.  Co.,  and  other  cases  cited  above, 
viz.:  "If  the  fair  market  value  of  the  prop- 
erty is  as  much  immediately  after  the 
construction  of  the  improvement  as  it  was 
before  the  improvement  was  made,  no  dam- 
age has  been  sustained,  and  no  recovery  can 
be  had." 

The  opinion  by  Gantt,  P.  J.,  In  Grover  t. 
Cornet,  135  Mo.  21,  35  S.  W.  1143,  citing, 
among  other  cases,  Markowitz  v.  Kansas 
City,  125  Mo.  485,  28  S.  W.  642,  46  Am.  St 
Rep.  498,  says:  "The  measure  of  damages  in 
such  cases  has  been  laid  down  time  and  again 
by  this  court  It  is  the  difiTerence  in  the 
market  value  of  the  property  before  and  after 
the  grading,  and  caused  solely  by  the 
grading." 

The  same  view  is  taken  in  Wolters  v.  St 
liOUis,  132  Mo.  1,  33  S.  W.  441,  citing  a 
number  of  cases  decided  by  that  court  after 
the  change  made  in  the  Missouri  Constitu- 
tion by  inserting  the  word  "damaged"  and 
coupling  it  with  the  word  "taken,"  requir- 
ing that  thereafter  "just  compensation" 
should  be  made  for  property  "damaged"  as 
theretofore  had  been  made  for  property 
"taken." 

It  is,  however,  further  insisted  here  that 
the  Jury  should  have  been  instructed  as 
follows:  "If  the  jury  find  for  the.  plaintiff, 
in  estimating  Its  damages  they  should  take 
into  consideration  the  diminution  in  value, 
if  any,  of  the  said  plalntifTs  property  caused 
by  the  change  of  the  grade  of  the  street,  the 
peculiar  benefits,  if  any,  derived  In  respect  to 
this  particular  property,  not  in  common  with 
the  property  of  other  persons  along  said 
street,  and  the  actual  damage,  if  any,  in- 
curred by  the  plaintiff  in  laying  a  new  pave- 
ment in  front  of  its  premises;  and  if  they 
find  from  the  evidence  that  such  diminution 


in  value  exceeds  in  value  such  peculiar  bene- 
fits, such  excess  is  to  be  added  to  the  dam- 
age incurred  in  laying  the  new  pavement; 
but  if  the  damage  by  diminution  in  value  of 
the  premises  falls  short  of  such  peculiar 
benefits,  then  the  deficiency  is  not  to  be 
charged  to  the  plaintiff,  nor  deducted  from 
the  amount  to  which  the  said  plaintiff  Is 
entitled  on  account  of  damage  incurred  in 
laying  the  new  pavement  provided  that  the 
damages  shall  not  exceed  the  amount  of 
1400  claimed  in  the  declaration."  In  other 
words,  that  the  jury  should  have  been  in- 
structed that  in  estimating  plaintiff  in 
error's  damages  they  should  disregard  bene- 
fits, if  any,  to  its  property  derived  from  the 
improvement  "in  common  with  the  property 
of  others  along  said  street'*  and  that  they 
should  in  any  event  find  for  the  plaintiff  in 
error  the  sum  of  $128,  the  cost  Incurred  in 
laying  the  new  pavement  regardless  of  any 
benefits. 

This  independent  Item  of  cost  incurred  in 
laying  the  new  pavement  tended  to  show 
damage,  and  was  proper  to  be  considered  as 
such  by  the  jury,  yet  they  could  not  take 
separate  items,  and  award  damages  for  them, 
and  add  them  together,  and  say  that  is 
the  damage  suffered,  nor  could  there  be  a 
recovery  for  any  specific  item  of  damage  as 
such,  but  all  of  them  were  to  be  taken  to- 
gether as  elements  tending  to  show  whether 
the  property  had  been  depreciated  in 
ivalue  when  considered  In  connection  with 
the  benefits.  2  Lewis,  Em.  Domain,  f  404; 
City  Council  v.  Schrameck,  supra;  Cham- 
bers V.  South  Chester  (Pa.)  21  Atl.  409. 

In  the  last-named  case  the  following 
charge  to  the  jury  was  approved:  "You  may 
consider  these  several  matters  [special  items 
of  alleged  damages]  as  elements  in  the  cause, 
but  you  are  not  to  award  damages  for  the 
building  of  walls  or  the  filling  up  of  lots  as 
special  damages,  or  for  the  likelihood  of 
injuring  the  building,  etc.  You  are  not 
to  take  up  these  separate  items,  and  award 
separate  damages  for  them,  and  add  them  to- 
gether, and  say  that  is  the  damage  suffered. 
The  law  has  given  another  rule  for  the 
measuring  of  damages,  and  that  rule* is  as 
before  stated,  and  which  I  will  now  repeat. 
The  law  is  this:  You  will  consider  the 
market  value  of  the  property  before  the 
change  and  unaffected  by  it  and  Its  market 
value  with  the  grade  as  affected  by  it  If 
the  establishing  of  the  new  grade  has  added 
more  value  to  the  property  than  it  has  depre- 
ciated from  it  the  verdict  should  be  for  the 
defendant  If  It  has  depreciated  from  the 
property  more  than  it  has  added  to  it  the 
verdict  should  be  for  the  plaintiff,  and  the 
measure  of  damages  should  be  the  difference 
between  its  value  before  and  its  value  after." 

The  case  of  Blah:  v.  Charleston,  supra,  is 
exactly  in  point  as  to  the  rule  for  measuring 
the  damages  in  a  case  where  there  is  no  tak- 
ing of  any  part  of  the  properly  alleged  to 
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hare  been  damaged  by  a  public  improve- 
ment; and  in  an  elaborate  opinion  by  Bran- 
non,  J.,  citing  all  of  the  decisions  of  this 
court  pertinent  to  the  issue,  It  Is  held:  "If 
property  is  enhanced  in  value  by  reason  of  a 
public  Improvement,  as  distinguished  trom 
the  general  benefits  to  the  whole  community 
at  larger  it  is  specially  benefited,  and  is  to  be 
assessed  «for  the  special  benefits,  notwith- 
standing every  other  piece  of  inroperty  upon 
or  near  the  improvement  may,  to  greater  or 
less  extent,  be  likewise  specially  benefited. 
In  other  words,  it  is  not  only  such  benefits  as 
are  special,  or  limited  to  the  particular  pn^)- 
erty,  thereby  excluding  the  consideration  of 
such  benefits  as  are  common  to  other  prop- 
erty similarly  situated,  but  it  is  such  benefits 
as  that  the  particular  property  is  by  the 
improvement  enhanced  in  value — that  is, 
^ecially  benefited — ^that  are  to  be  considered. 
If  a  piece  of  property  is  enhanced  in  value, 
its  enhancement,  or,  in  other  words,  benefits 
to  the  property,  cannot  be  said  to  be  com- 
mon to  any  other  piece  of  property  specially 
enhanced  in  value,  and  it  Is  thus  specially 
benefited  within  itself,  and  irrespective  of  the 
benefit  that  may  be  conferred  by  the  improve- 
ment upon  other  properties." 

The  opinion  in  that  case  also  disposes  of 
the  contention  made  here  that  evidence  of 
experts — i.  e.,  opinion  evidence — is  not  ad- 
missible on  the  question  whether  the  prop- 
erty has  been  enhanced  or  depreciated  in 
value  by  the  public  improvement,  and  holds 
that  such  evidence  is  admissible. 

The  rule  sanctioned  by  the  authorities  we 
have  referred  to,  and  In  fact  universally 
recognized,  it  may  be  said,  in  all  cases  in 
which  recovery  was  sought  for  damages 
where  no  part  of  the  property  Ib  taken,  but 
merely  damaged,  by  a  public  improvement.  Is 
in  entire  harmony  with  the  rule  adopted  in 
a  long  4ine  of  cases  where  it  was  held  that 
the  damages  to  the  residue  of  the  tract  was 
an  amount  equal  to  the  difference  in  the 
market  value  of  the  residue  at  the  time  of 
the  taking  and  its  market  value  after  the 
same  had  been  so  taken.  If  this  were  not  the 
correct  rule,  and  plaintiff  in  error's  contention 
could  be  sustained,  damages  would  be  re- 
coverable in  every  case  where  the  owner  of 
property  along  the  line  of  a  public  improve- 
ment incurred  expense  In  adjusting  his  prop- 
erty to  the  improvement,  although  his  prop- 
erty had  been  enhanced  in  value  beyond  the 
expense  incurred,  not  because  his  property 
has  been  depreciated  in  value  by  the  im- 
provement more  than  benefited,  but  merely 
because  other  property  similarly  situated 
had  been  more  or  less  benefited.  Such  a  re- 
sult would  not  only  be  unjust  and  inequi- 
table, but  would  greatly  retard  the  making 
of  such  common  and  necessary  public  im- 
provements as  are  here  complained  of,  and 
many  others  of  like  character  and  impor- 
tance. 

There  is  no  evidence  in  this  case,  what- 
ever, of  any  ben^ts  to  the  community  at 


large  by  reason  of  the  paving  of  Twenty- 
Third  street  upon  which  plaintiff  in  error's 
property,  assessed  for  taxation  at  $22,000, 
abuts;  but  the  evidence  was  limited  solely 
to  the  special  benefits  which  enhanced  the 
value  of  this  particular  property,  botli  in 
fee-simple  and  rental  value,  tending  to  show 
an  increase  in  both  respects  greatly  in  ex- 
cess of  the  damages  claimed  as  having  been 
sustained  by  reason  of  the  change  in  the 
grade  of  the  street;  and  it  would  seem  clear 
that  the  only  inference  that  could  be  drawn 
from  the  evidence  was  that  the  other  prop- 
erty in  the  community  not  fronting  on  this 
paved  street  was  not  enhanced  in  value^  as 
the  evidence  shows  that  the  fact  that  the 
property  fronted  upon  the  paved  street  was 
the  sole  cause  of  the  enhancement  of  its 
value. 

The  case  is  of  the  first  impression  in 
Virginia  upon  the  question  of  the  measure 
of  damages  caused  by  a  change  of  the  grade 
of  a  street,  where  no  part  of  the  property 
was  taken,  and  we  have  considered  and 
determined  the  principles  of  the  case,  in- 
stead of  discussing  in  detail  the  instructions 
given  and  refused  at  the  trial,  and  deem  it 
only  necessary  to  say  with  reference  to  the 
instructions  that  those  given  by  the  learned 
judge  who  presided  at  the  trial  so  clearly 
and  concisely  expounded  the  principles  of 
law  applicable  to  the  case,  and  in  accordance 
with  the  views  expressed  in  this  opinion, 
that  the  jury  could  not  have  been  misled  as 
to  their  duty  in  disposing  of  the  questions 
submitted  to  them. 

Enough  has  been  said  of  the  evidence  to 
warrant,  in  our  opinion,  the  conclusion  that 
the  jury  could  not  have  rightly  found  any 
other  verdict  than  they  did  find,  and  there- 
fore the  court  below  did  not  err  in  over- 
ruling plaintiff  in  error's  motion  for  a  new 
trial. 

The  judgment  of  the  corporation  court 
is  afilrmed. 

(14)6  Ya.  118) 

MARBACH  V.  HOLMES. 

(Supreme  Court  of  Appeals  of  Virginia. 
.      March  1,  1906.) 

1.  Ejixjtmentv—Evidenob— Title. 

Where  both  parties  in  ejectment  claim  the 
land  from  a  common  source,  it  is  unnecessary 
for  either   to   trace   title  beyond   that   source. 

2.  Advebsb  Possession — Possession  of  Pub- 
0ha8eb — disavowai.  of  vendor's  title. 

The  possession  of  a  purchaser  under  an  in- 
completed contract  of  sale  does  not  become  ad- 
verse until  there  is  a  severance  of  the  relation 
of  vendor  and  purchaser  by  a  distinct  avowal  on 
the  purchaser's  part  that  he  is  holding  adversely 
to  the  vendor,  and  notice  of  such  avowal  is 
brought  home  to  the  vendor. 

[Ed.  Note. — For  cases  in  point,  see  voL  1* 
Cent  Dig.  Adverse  Possession,  H  349-^46.] 

8.  Ejectment  —  Advebsb    Possession  —  Evi- 
dence. 

In  ejectment,  where  the  defense  was  ad- 
verse possession,  the  record  of  a  suit  for  specific 
performance  brought  three  years  before  tiie 
commencement  of  the  ejectment  action  by  de- 
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fendant  against  his  alleged  vendor,  under  whom 
plaintiff  claimed,  in  which  suit  the  bill  was  dis- 
missed, was  admissible  to  show  that  defendant's 
poflsession  was  not  adverse  at  that  time. 

Error  to  Circnlt  Oourt,  Elizabeth  City 
County. 

Action  by  S.  Marbach  against  Henrietta 
Holmes.  There  was  a  Judgment  for  defend- 
ant, and  plaintlfiT  brings  error.    Reversed. 

S.  F.  Oolller  A  Son,  John  W.  Friend,  and 
Jones  Sc  Woodwar»  for  plaintiff  in  error. 
8.  J.  Dudley  and  B.  A.  Lewis,  for  defendant 
in  error. 

WHITTLE,  J.  In  October,  1904,  the  plain- 
tiff in  error  brought  ejectment  against  the 
defendant  In  error  to  recover  a  certain  lot 
situated  in  the  town  of  Hampton.  The  de- 
fendant relied  upon  adverse  possession  under 
claim  of  right  to  defeat  the  plaintlfTs  re- 
covery, and  at  the  trial,  a  Jury  having  been 
waived  and  all  matters  of  law  and  tACt  sub- 
mitted to  the  court,  the  judgment  under  re- 
view was  rendered  In  behalf  of  the  defend- 
ant. 

Both  plaintiff  and  defendant  claim  the 
land  in  controversy  from  a  common  source 
(Abraham  Holmes),  beyond  which  it  is, 
therefore,  unnecessary  for  either  to  trace 
title.  Boiling  V.  Ted,  76  Va.  487;  Chester^ 
man  v.  Boiling,  102  Va.  471.  46  S.  B.  470. 

The  plaintiff  made  out  a  prima  facie  case^ 
connecting  his  title  by  successive  convey- 
ances with  that  of  Abraham  Holmes;  while, 
as  observed,  the  defendant,  who  had  no  deed 
or  other  paper  title,  relied  solely  upon  ad- 
verse possession  under  claim  of  right  To 
rebut  that  contention,  the  plaintiff  offered  in 
evidence  the  record  of  a  suit  In  equity,  in- 
stituted in  August,  1902,  by  0.  ,W.  Holmes, 
tlurough  whom  the  defendant  claims,  for 
spedflc  performance  of  an  alleged  contract 
between  his  father,  Abraham  Holmes,  and 
lilmself,  for  the  sale  of  the  lot  in  contro- 
versy. At  the  hearing  the  prayer  for  specific 
performance  was  denied  and  the  bill  dis- 
missed* 

It  thus  appears  that  less  than  three  years 
before  the  institution  of  the  present  action 
O.  W.  Holmes,  by  the  allegations  of  his  bill, 
admitted  that  his  entry  upon  and  possession 
of  the  land  was  under  the  alleged  contract 
of  purchase  from  Abraham  Holmes,  and  that 
the  relation  of  vendor  and  vendee  existed 
between  them. 

In  such  case  the  doctrine  is  well  settled 
in  this  state  that  the  possession  of  an  incom- 
plete purchaser  only  becomes  adverse  when 
there  has  been  a  severance  of  the  relation 
of  vendor  and  vendee  by  a  distinct  avowal 
on  his  part  that  he  is  holding  adversely  and 
not  In  subordination  to  the  title  of  the  ven- 
dor, and  notice  of  such  disclaimer  Is  brought 
home  to  the  vendor. 

In  the  leading  case  of  Clarke  v.  McOlure, 
10  Grat  305,  the  rule  is  thus  stated:  "A 
vendee,  who  enters  under  an  executory  con- 
tract which  leaves  the  legal  title  where  it 


was  and  contemplates  a  future  conv^ance, 
enters  in  subordination  to  it,  holds  under 
and  relies  upon  it  to  protect  his  possession 
In  the  meantime.  And  in  such  case,  as  also 
in  the  case  of  lessee,  mortgagor,  cestui  que 
trust,  and  the  like,  where  one  Is  in  under  the 
owner  of  the  legal  title,  a  privity  exists 
which  precludes  the  idea  of  a  hostile,  tor- 
tious possession  which  could  silently  ripen 
into  a  title  by  adverse  possession  under  the 
statute  of  Umltations." 

"An  entry  on  land  under  a  parol  gift  from 
the  owner,  and  a  claim  to  hold  any  estate 
by  virtue  of  the  gift,  is  in  its  nature  a  recog- 
nition of  the  continued  existence  of  a  sub- 
sisting title  in  the  legal  owner,  and  a  dalm 
to  hold  any  estate  by  gift  from  the  legal 
owner  Is  a  claim  to  hold  in  subordination  to 
his  title."     Id. 

The  principal  case  luis  been  cited  and  ap- 
proved in  a  number  of  subsequent  decisions 
by  this  court  Orelgh's  Heirs  v.  Henson,  10 
Qrat  231;  Nowlln  v.  Reynolds,  25  Grat  137, 
141;  Lewis  v.  Overby's  Adm*r,  81  Grat  601, 
616;  Oreekmur  v.  Greekmur,  75  Va.  480,  436; 
Chapman  v.  Chapman,  01  Va.  307,  21  S.  E. 
818,  50  Am.  St  Rep.  846;  Hulvey  v.  Hulvey, 
92  Y&.  182,  23  S.  EL  233;  County  of  Alle- 
ghany V.  Parrish,  03  Va.  615,  622,  25  8.  K 
882;  Va.  Mid.  B.  Go.  v.  Barbour,  97  Va.  118, 
83  S.  E.  554;  Neff  v.  Ryman,  100  Va.  521, 
42  8.  E.  314. 

In  Chapman  v.  Chapman,  91  Va.  397,  at 
page  406,  21  8.  E.  818,  at  page  814  (50  Am.  St 
Rep.  846),  it  is  said:  "Before  adverse  posses- 
sion can  arise  between  a  vendor  and  his  vendee, 
or  between  the  grantee  of  the  vendor  and 
such  vendee,  where  the  vendor  has  retained 
the  title,  and  the  statute  of  limitations 
commences  to  run,  the  vendee  must  have  dis- 
severed the  privity  of  title  between  them 
by  the  assertion  of  an  adverse  right  and 
openly  and  continuously  disclaimed  the  title 
of  his  vendor,  and  such  disclaimer  be  clear- 
ly brought  home  to  the  knowledge  of  the 
vendor  or  his  grantee." 

The  record  in  the  suit  for  spedflc  pei> 
formance  was  therefore  clearly  admissible 
to  show  the  character  of  C.  W.  Holmes' 
possession;  and  for  the  error  in  excluding 
it  the  judgment  of  the  trial  court  must  be 
reversed,  and  the  case  remanded  for  a  new 
trial. 

CARDWEUi,  J.,  absent 

006  Vft.  170) 
SMOKELESS  FUEL  CO.  v.  W.  E.  SEATON 
&  SONS. 

(Supreme     Court     of     Appeals     of     Virginia. 
March   1,   1906.) 

1.  CoNTEACTS  —  Consideration  —  MtrraAi* 

Pbomises. 

Where  the  oonsidoration  for  the  promise 
of  one  party  is  the  promise  of  the  other  party, 
there  must  be  absolute  mutuality  of  engage- 
ment, so  that  each  party  may  have  the  right 
to  hold  the  other  to  a  positive  agreement. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11* 
Cent.  Dig.  Contracts,  I  Stfwl 
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2.  Sales— CoNsiDEBATiow— Mutuality. 

A  contract  reciting  that  the  first  party 
had  sold  to  the  second  party  from  1,000  to 
1,500  tons  of  coal  at  a  certain  price,  to  be 
shipped  as  ordered  between  the  date  of  the 
contract  and  a  certain  future  date,  was  sup- 
ported by  a  valuable  consideration  and  mutuali* 
ty  of  engagement. 

[Ed.  Note. — For  cases  in  point,  see  toL  43, 
Cent  Dig.  Sales,  S§  31,  &i-57.] 

3.  Same  —  Breach  '—  Excuses  fob  Nonpeb- 
FOBMANCE— Burden  of  Proof. 

In  an  action  for  breach  of  contract  to  de- 
liver coal,  the  burden  was  on  defendant  to 
show  that  it  was  excused,  under  strike  or  car> 
shortage  clauses  of  the  contract,  from  per- 
forming the  same. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Gent.  Dig.  Sales,  f  1170.] 

4.  Same  —  Stipulations  Excusing  Nonpkb- 
fobmance— constbuction. 

A  contract  for  the  sale  of  coal,  which 
provided  that  the  seller  would  use  every  possi- 
ble effort  towards  completing  the  contract,  "but 
that  it  was  subject  to  strikes  •  •  •  beyond 
the  control"  of  the  seller,  bound  the  seller  to 
deliver  the  coal,  unless  there  was  a  strike 
which  was  so  far  beyond  its  control  as  to  ren- 
der performance  impossible. 

5.  Same— Questions  fob  Jubt. 

In  an  action  for  breach  of  a  contract  to 
deliver  coal,  whether  defendant  was  prevented 
from  performing  its  contract  b^  a  strike  be- 
yond its  control,  within  the  meaning  of  a  clause 
of  the  contract  excusing  performance  in  case 
of  such  strikes,  held,  under  the  evidence,  a 
question  for  the  jury. 

8.  Same— Duty  to  Psbfobm— Right  to  Im- 
pose Conditions. 

Where  a  contract  for  the  sale  of  coal  re- 
quired the  seller  to  deliver  coal  at  a  certain 
price  up  to  a  certain  amount,  as  ordered,  the 
seller  was  not  entitled  to  demand  an  indem- 
nifying bond  as  a  condition  of  delivering  the 
coal  futer  the  same  had  advanced  in  price  on 
the  market,  and  the  buyer  was  under  no  obliga- 
tion to  comply  with  such  a  demand. 

7.  Same  — Demand  of  Pebfobmance  —  Ques- 
tion FOB  Jubt. 

In  an  action  for  breach  of  a  contract  to 
deliver  coal  up  to  a  certain  amount,  as  ordered, 
whether  plaintiff  had  demanded  delivery  of  the 
coal,  AeZo,  under  the  evidence,  a  question  for 
the  jury. 

8.  Same— Necbssitt  of  Demand. 

Where  a  contract  bound  defendant  to  de- 
liver coal  to  a  certain  amount,  as  ordered,  it 
was  incumbent  on  plaintiff  to  demand  the  coal 
as  a  condition  of  putting  defendant  in  default 
for  failing  to  deliver  the  same. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Sales,  H  357,  1157.] 

Error  to  Circuit  Court  of  City  of  Rich- 
mond. 

Action  by  W.  E.  Seaton  &  Sons,  a  partner- 
ship, against  the  Smokeless  Fuel  Company. 
There  was  a  judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Rehearing  denied  March  9,  1906. 

Sands  &  Sands,  for  plaintiff  in  error. 
Emmett  Seaton  and  H.  R.  Pollard,  tor  de- 
fendants in  error. 

HARRISON,  J.  This  action  was  brought 
by  Seaton  &  Sons,  who  are  coal  merchants 
in  the  city  of  Richmond,  against  the  Smoke- 
less Fuel  Company,  a  corporation  engaged  in 
selling  coal  to  such  merchants,  to  recover 
damages  for  the  breach  by  the  defendant  of 


the  following  contract,  between  the  parties, 
which  is  set  out  in  the  declaration: 

'*Thi8  agreement  entered  into  this  elev- 
enth day  of  April,  1902,  by  and  between 
Smokeless  Fuel  Company,  party  of  the  first 
part,  and  W.  B.  Seaton  &  Sons,  party  of 
the  second  part,  both  of  the  city  of  Rich- 
mond, witnesseth:  That  the  party  of  the 
first  part  has  sold  to  the  said  party  of  the 
second  part  1,000  to  1,500  tons  New  River  R. 
O.  N.  steam  coal  from  Collins  Colliery  Com- 
pany at  one  dollar  and  ten  cents  ($1.10)  per 
net  ton  of  2,000  lbs.,  freight  rate  to  apply  on 
this  coal  is  one  dollar  and  fifty  cents  ($1.50) 
per  net  ton  of  2,000  lbs.  from  New  River 
District  to  Richmond,  Virginia.  We  guar- 
anty this  rate  against  any  advance,  but 
should  there  be  a  reduction  of  same  during 
life  of  contract,  party  of  the  second  part  is 
to  have  advantage  of  the  reduced  rate  on  all 
coal  shipped  after  such  rate  is  put  into  effect 
The  par^  of  the  first  part  will  use  eveiy 
effort  possible  towards  completing  this  con- 
tract in  a  satisfactory  manner  to  the  party 
of  the  second  part,  but  it  is  taken  subject  to 
strikes,  accidents,  shortage  of  cars,  or  any 
other  causes  beyond  the  control  of  said  party 
of  the  first  part  Coal  is  to  be  shipped  as 
ordered  between  this  date  and  April  11th, 
1903.  In  consideration  of  the  above  both 
parties  hereby  affix  their  seals  in  triplicate 
on  the  date  aforesaid. 

"[Signed]    Smokeless   Fuel   Company, 
''Wm.   Shands,  Mgr.    [SeaL] 

«*[Signed]    W.  E.  Seaton  &  Son.    [Seal]" 

The  trial  resulted  In  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  $1,139. 

The  petition  for  a  writ  of  error  sets  forth 
three  particulars  in  which  it  is  claimed  that 
the  lower  court  erred.  The  first  contention 
is  that  the  contract  sued  on  should  bave 
been  held  to  be  invalid  for  want  of  consid- 
eration and  mutuality.  This  question  was 
raised  by  demurrer  to  the  declaration,  and 
subsequently  by  objection  to  the  admission 
of  the  contract  In  evidence,  by  Instructions 
refused,  and  lastly  by  motion  in  arrest  of 
judgment 

We  are  of  opinion  that  the  demurrer  and 
each  of  the  subsequent  motions  of  the  plain- 
tiff, calling  in  question  the  validity  of  the 
contract,  were  properly  oTerruled. 

The  general  rule  of  law  is  that,  where  the 
consideration  for  the  promise  of  one  par^ 
is  the  promise  of  the  other  party,  there  must 
be  absolute  mutuality  of  engagement,  so 
that  each  party  has  the  right  to  hold  the 
other  to  a  positive  agreement  Both  parties 
must  be  bound  or  neither  is  bound.  Am. 
Agricultural  Ck>.  t.  Kennedy,  103  Ya.  171- 
176,  48  S.  E.  868. 

We  think  the  contract  under  consideratioD 
meets  the  requirements  of  this  general  rule. 
It  is  clear  and  definite  in  its  terms,  be- 
tween competent  parties,  and  for  a  ▼aioabie 
consideration,  to  wit,  the  promise  of  the  sel- 
ler to  deliver  the  coal  as  ordered,  within  the 
time  prescribed,   and   the  promise  of   tbe 
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buyer  to  recelre  the  same  and  pay  the  price 
agreed  npon.  Under  the  terms  of  the  con- 
tract, the  plaintiff's  were  bound  to  take  not 
less  than  1,000  nor  more  than  1,500  tons. 
The  price  to  be  paid  is  stipulated  in  the 
contract,  as  Is  also  the  time  in  which  the 
contract  was  to  be  performed.  There  was 
therefore  not  only  a  valuable  consideration  to 
sustain  the  contract,  but  absolute  mutuality 
of  engagement;  both  parties  being  bound  to 
perform,  and  either  liable  to  the  other  for  a 
breach  of  the  contract. 

The  second  contention  is  that  the  circuit 
court  erred  in  its  interpretation  of  the 
"strike  provision"  in  the  contract  sued  on. 

The  contract  provides  as  follows:  'The 
party  of  the  first  part  will  use  every  effort 
possible  towards  completing  this  contract 
in  a  satisfactory  manner  to  the  party  of 
the  second  part,  but  it  is  taken  subject  to 
strikes,  accidents,  shortage  of  cars,  or  any 
other  causes  beyond  the  control  of  said  parly 
of  the  first  part" 

The  evidence  shows  that  between  the  11th 
day  of  April,  1902,  and  the  7th  day  of  June, 
1902,  the  defendant  furnished  to  the  plain- 
tiffs all  of  the  coal  ordered  by  them  at  the 
contract  price,  being  160  tons.  On  the  7th 
day  of  June  a  strike  occurred  in  the  coal 
district  where  the  Collins  Colliery  Company 
was  located,  from  which  the  coal  bought 
by  the  plaintiffs  was  to  be  shipped.  The 
evidence  shows  that  the  expenses  of  the 
Collins  Colliery  Company  were  increased  by 
this  strike,  but  that  it  was  one  of  the  few 
coal  companies  in  the  district  that  was  not 
compelled  to  close  operations  at  any  time 
during  the  strike,  and  that  the  company 
shipped  nearly  as  much  coal  between  June, 

1902,  and  April  7,  1903  (the  period  in  which 
the  strike  occurred),  as  it  did  between  the 
same  dates  of  the  preceding  year  when  there 
was  no  'Strike. 

Upon  this  subject  the  court  instructed  the 
jury  as  follows: 

**The  court,  however,  instructs  the  jury 
that  the  burden  of  proof  is  upon  the  de- 
fendant to  show  that  it  was  prevented  from 
fulfilling  its  contract  by  reason  of  strikes, 
shortage  of  cars,  or  other  causes  beyond 
their  control. 

*'The  court  Instructs  the  jury  that.  If  they 
believe  from  the  evidence  that  after  the  con- 
tract sued  on  in  this  case  had  been  made 
and  entered  into  by  the  plaintiffs  and  de- 
fendant, there  occurred  at  the  mines  of  the 
Collins  Colliery  Company  a  strike  which 
was  beyond  the  control  of  said  Collins  Col- 
liery Company  and  said  defendant,  and  that 
this  strike  lasted  during  any  part  of  the 
time  of  the  contract,  to  wit,  from  the  11th 
day  of  April,  1902,  to  the  11th  day  of  April, 

1903,  during  the  pendency  of  such  strike 
the  defendant  was  not  compelled  to  deliver 
coal,  and  the  contract  was  In  abeyance  dur- 
ing the  time  of  such  strike." 

This  provision  of  the  contract  clearly  meant 
that  the  defendant  should  be  relieved  from 


the  performance  of  Its  part  of  the  contract, 
if  there  occurred  a  strike  which  was  so  far 
beyond  its  control  as  to  make  the  perform- 
ance of  the  contract  impossible.  Whether 
the  defendant  was  prevented  from  perform- 
ing its  contract  by  a  strike  was  a  question 
for  the  jury,  and  we  are  of  opinion  that 
it  was  properly  submitted  by  the  instructions 
mentioned. 

The  third  contention  is  that  the  defendant 
was  relieved  from  performing  its  contract  be- 
cause the  plaintiff  failed  to  demand  the 
coal.  It  is  insisted  that  the  only  demand 
for  coal  was  10  or  12  days  before  the  con- 
tract expired,  and  that  the  defendant  then 
required  an  indemnifying  bond  as  a  condition  . 
of  delivery,  and  that  this  request  for  an 
indemnifying  bond  was  never  noticed  or  re- 
plied to  by  the  plaintiff. 

This  position  is  wholly  untenable.  The 
evidence  tends  to  show  that  the  plaintiffs 
were  continually  making  demand  of  the  rep- 
resentatives of  the  defendant  company  in  the 
city  of  Richmond  for  coal  to  be  delivered 
under  the  contract,  and  that  if  it  had  been 
delivered  as  demanded  the  whole  1500  tons 
would  have  been  received;  that  these  de- 
mands would  be  made  of  the  Richmond 
manager  of  the  defendant  company  as  often 
as  two  or  three  times  a  week ;  and  that  the 
uniform  reply  was  that  he  could  deliver 
the  plaintiff  plenty  of  coal,  but  it  would 
be  at  the  advanced  price.  The  order  referred 
to  by  cousel  for  the  defendant,  as  given 
10  or'  12  days  before  the  contract  expired, 
was  written  directly  to  the  defendant  com- 
pany at  Cincinnati,  Ohio.  The  demand  in 
reply  for  an  indemnifying  bond  as  a  con- 
dition of  delivering  the  coal  was  without 
warrant,  and  the  plaintiffs  were  under  no 
obligation  to  comply  therewith.  This  ques- 
tion was  also  one  for  the  jury,  and  was 
properly  submitted  to  them  by  the  following 
instruction : 

**The  court  Instructs  the  jury  that  under 
the  contract  sued  on  in  this  case  it  was 
incumbent  upon  the  plaintiffs  to  demand  the 
coal  included  therein  in  order  for  the  de- 
fendant to  be  held  responsible  for  a  breach 
in  failing  to  deliver  the  same  or  any  part 
thereof,  and  such  demand  must  be  proven 
by  a  preponderance  of  evidence,  and  cannot 
be  Inferred." 

After  the  strike  occurred  in  the  coal  dis- 
trict where  the  Collins  Colliery  Company 
was  located,  the  price  of  coal  advanced 
greatly  beyond  that  at  which  the  defendant 
company  had  contracted  to  deliver  coal  to 
the  plaintiffs;  and  as  early  as  October  80, 
1902,  the  Richmond  manager  of  the  defend- 
ant company  wrote  to  the  plaintiffs  that  he 
had  been  advised  by  the  "mines"  to  cancel 
all  orders  and  contracts  that  they  had  with 
the  plaintiffs,  offering  as  an  excuse  the  re- 
fusal of  the  plaintiffs  to  accept  a  car  of 
egg  coal  not  ordered  by  them  under  the  con- 
tract here  involved.  To  this  letter  the  plain- 
tiffs replied,  saying  that  they  were  entirely 


832 


62  SOUTHEASTERN  REPORTEQ. 


(Va. 


jnstiflable  In  refaslng  to  accept  the  car  load 
of  egg  coal ;  that  the  transaction  had  nothing 
whatever  to  do  with  the  contract  here  In- 
volved; and  that  they  would  expect  the  de- 
fendant to  live  up  to  such  contract  accord- 
ing to  the  terms  named  in  It 

Upon  the  whole  case,  we  are  of  opinion 
that  the  jury  was  properly  instructed,  and 
their  verdict  was  amply  sustained  by  the 
evidence.  For  these  reasons  the  Judgment 
of  the  circuit  court  must  be  afQrmed. 


(106  Va.  868) 

HARDING    V.    COMMONWEALTH. 

(Supreme     Court     of     Appeals     of     Virginia. 
March  1,  1906.) 

1.  Intoxicating    Liquobs   ^    Oftensbb   — 
Chabgs  or  OrFENss-^SuFncisNCT. 

Under  Code  1904,  §  4108,  providing  that 
an  appeal  from  a  judgment  of  conviction  by  a 
justice  in  certain  cases  shall  be  tried  without 
formal  pleadings  in  writing,  a  warrant  char- 
ging the  unlawful  sale  of  liquor,  and  made  the 
basis  of  the  trial  in  the  circuit  court  on  appeal 
from  the  justice's  judgment,  must  be  clear  and 
specific,  so  as  to  inform  accused  of  the  offense 
with  which  he  is  charged;  but  such  a  warrant, 
charging  that  defendant  did,  on  a  certain  day, 
in  a  certain  magisterial  district,  and  in  a  cer- 
tain county,  unlawfully  sell  certain  kinds  of 
intoxicating  liquors  to  a  certain  person,  and 
to  divers  other  persons,  was  sufficiently  definite. 

2.  Sake— EviDBNOB— Distinct  Offbns£& 

In  a  prosecution  for  an  illegal  sale  of 
liquor,  where  the  warrant  averred  a  sale  to  a 
certain  person,  and  to  divers  other  persons, 
on  a  certain  date,  evidence  of  a  sale  made  by 
defendant  on  a  previous  date  was  inadmissible, 
althou|:h  sncb  sale  was  made  during  the  year 
precedmg  the  institution  of  the  prosecution, 
within  which,  under  Code  1904,  ff  8889,  de- 
fendant might  have  been  prosecuted  for  such 
sale. 

[Ed.  Note.— -For  cases  in  point,  see  voL  29, 
Cent   Dig.   Intoxicating  Liquors,   §  273.] 

8.  Cbiminal    Law— Appkai/— Habmlbsb    Eb- 

BOB. 

In  a  prosecution  for  an  illegal  sale  of 
liquor,  the  act  of  the  commonwealth's  attor- 
ney in  asking  defendant,  on  cross-examination, 
whether  be  did  not  have  a  United  States  li- 
cense to  sell  liquor,  while  objectionable,  was 
not  prejudicial,  where  the  court  told  defend- 
ant he  was  not  bound  to  answer,  and  instructed 
the  jury  that  they  could  not  draw  anr  infer- 
ence against  defendant  from  his  refusal  to 
answer  the  same. 

4.  Intoxicating    Liquobs— Oftensb*— Pun- 
ishment—Statutobt  Pbovisions. 

Acts  1902-04,  p.  224,  c.  148,  f  143,  with 
reference  to  the  unlawful  sale  of  liquor,  pro- 
vides that  a  violation  thereof  shall  be  punished 
by  fine,  and,  in  the  discretion  of  the  court,  by 
imprisonment.  Such  section  also  provides  (on 
page  220)  that  it  shall  not  be  construed  as  re- 

f sealing  any  special  act  prohibiting  the  sale  of 
iquor  in  any  county  or  town.  Acts  1001-02. 
p.  GOl,  c.  516,  relative  to  the  illegal  sale  of 
liquor  in  Lancaster  county,  provides  that  any 
person  violating  the  same  snail  be  fined  not 
more  than  $500,  and  may  be  imprisoned  until 
the  fine  is  paid.  Hdd^  that  the  general  stat- 
ute is  inoperative  in  Lancaster  county,  and  one 
convicted  of  violating  the  liquor  law  in  that 
county  cannot  be  sentenced  to  confinement  in 
the  county  jail  in  addition  to  a  sentence  of  a 
fine. 

Error  to  Circuit  Court,  Lancaster  County. 

W.  O.  Hardiing  was  convicted  of  an  illegal 

sale  of  liquor,  and  brings  error.    Reversed. 


T.  J.  Downing,  W.  B.  Saunders,  and  Jo& 
W.  Chlnn,  Jr.,  for  plaintiff  in  error.  Wm.  A. 
Anderson,  At^.  Gen.,  for  the  Commonwealth. 

CARDWELL,  J.  W.  O.  Harding  was  tried 
and  convicted  by  a  justice  of  the  peace  of  Lan- 
caster county  upon  a  warrant  charging  that  he, 
''on  the  29th  day  of  April,  1905  in  White  Stone 
magisterial  district,  in  said  county,  did  un- 
lawfully sell  to  one  William  K.  Powell*  and 
to  divers  other  persons,  malt  liquors,  whisky, 
brandy,  wine,  ale,  beer,  and  mixture  thereof, 
alcoholic  bitters,  bitters  containing  alcohol, 
and  mixtures,  preparations,  and  liquids  which 
will  produce  intoxication."  By  the  judg- 
ment of  the  justice  a  fine  of  $300  and  impris- 
onment in  the  county  jail  for  10  days  was 
Imposed  upon  the  defendant,  and  from  that 
judgment  he  appealed  to  the  circuit  court  of 
Lancaster  county,  in  which  there  was  a  trial 
de  novo,  and  the  defendant  again  convicted 
by  the  verdict  of  the  jury  and  assessed  with 
a  fine  of  $500,  to  which  the  judge  added  im- 
prisonment in  the  county  jail  for  a  tezm 
of  2  days. 

The  first  assignment  of  error  here  la  that 
the  demurrer  to  the  warrant  should  have 
been  sustained.  This  contention  is  made  up- 
on the  ground,  as  it  would  seem,  that  tlie 
same  particularity  and  technical  predslon 
of  pleading  Is  required  in  a  warrant  as  is 
necessary  in  an  indictment  for  a  criminal 
offense. 

Section  4108  of  the  Code  of  1904,  provides 
that  ''the  appeal  shall  be  tried  witlK>iit  for- 
mal pleadings  in  writing,  and  the  accused 
shall  be  entitled  to  trial  by  a  jury  in  the 
same  manner  as  if  he  had  been  Indicted  for 
an  offence  in  said  court" 

While  formal  pleadings  are  by  the  statute 
dispensed  with  on  a  trial  where  an  appeal  has 
been  taken  from  the  Judgment  of  a  justice 
convicting  one  of  an  offense,  the  charge  of 
the  offense  must  be  suflSdently  clear  and 
specific  to  Inform  the  accused  of  the  precise 
offense  with  which  he  is  charged. 

In  Arrington's  Case,  87  Va.  98,  12  8.  R 
224,  10  U  R.  A.  242,  it  was  held  that  "an 
Indictment  for  unlawful  liquor  selling  should 
describe  the  offense  in  such  plain  and  Intd- 
llgible  language  that  the  accused  may  have 
notice  of  the  precise  offense  with  which  he  Is 
charged." 

Obviously  the  reason  for  the  more  rigid 
enforcement  of  the  rule  in  this  class  of  ca- 
ses is  that  every  unlawful  sale  of  whisky, 
whether  unlawful  because  in  violation  of  the 
revenue  laws,  the  local  option  laws,  or  a 
special  act  prohibiting  the  sale  of  liquor  in 
a  particular  county  or  locality,  is  a  separate 
and  distinct  offense,  and  the  charge  must  be 
so  made  as  not  only  to  apprise  the  accused 
of  the  precise  offense  with  which  he  Is  char- 
ged, that  he  may  prepare  to  meet  the  charge 
and  not  be  taken  by  surprise  when  brought  to 
trial,  but  that  he  may  plead  former  conviction 
or  acquittal,  as  the  case  might  be,  and  vouch 
the  record  of  the  case^  if  thereafter  he  be 
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put  upon  his  trial  for  the  same  offeuse.  10 
Ency.  PL  A  Pr.  473,  511^  and  authorities  cited. 

The  warrant  here  charges  the  accused 
clearly  and  distinctly  with  unlawful  selling 
of  malt  liquor,  whisky,  etc.,  to  one  Wm.  'K. 
Powell,  and  divers  other  persons,  on  the  29th 
day  of  April,  1905,  in  White  Stone  magisterial 
district,  in  Lancaster  county.  While  not  nec- 
essary, the  time  of  the  unlawful  sale  is 
charged  in  the  warrant,  and  the  place  named, 
though  in  this  case  the  place  was  not  of  the 
essence  of  the  offense,  except  that  it  must 
have  been  in  White  Stone  magisterial  district, 
of  Lancaster  county.  Savage's  Case,  84  Va. 
682,  620,  5  8.  E.  568,  565;  Arrlngton's  Case, 
supra.  There  could  have  been  no  surprise 
to  the  defendant  when  put  upon  trial  on  this 
warrant,  as  it  fully  apprised  him  of  the 
charge  made  against  him ;  and,  had  he  been 
convicted  of  that  charge,  he  could  plead  the 
conviction  and  vouch  the  record  in  bar  of  a 
subsequent  prosecution  against  him  for  un- 
lawful sale  of  liquor,  etc,  to  Wm.  K.  Powell, 
or  to  any  other  of  the  divers  persons  referred 
to  in  the  warrant,  on  the  29th  day  of  April, 
1905,  in  White  Stone  magisterial  district,  in 
Lancaster  county.  To  hold,  as  Is  contended, 
that  a  warrant  charging  the  unlawful  sale 
of  liquor  must  set  forth  wherein  the  sale  was 
unlawful,  and  state  all  the  circumstances 
which  make  up  the  statutory  offense,  would 
be  to  require  of  a  warrant  like  that  in  the  case 
here  the  same  formality  and  deflniteness  of 
pleading  that  Is  required  of  an  indictment, 
which  would  render  section  4108  of  the  Code 
of  1904,  supra,  meaningless  or  of  no  avail. 

We  are  therefore  of  opinion  that  the  de- 
murrer to  the  warrant  was  properly  over- 
ruled. 

As  we  have  seen,  the  warrant  averred  a 
sale  of  malt  liquor,  whisky,  etc,  to  one  Wm. 
K.  Powell,  and  to  divers  other  persons,  on 
the  29th  day  of  April,  1905;  and  one  Clarence 
Balderson  was  allowed,  oyer  the  objection  of 
the  defendant,  to  testify  that  the  defendant 
sold  him  whisky  on  the  11th  day  of  March, 
19U5« 

This  was  error.  It  might  have  been  per- 
missible, under  this  warrant,  to  prove  sales 
to  otner  persons  than  Powell  on  the  day 
named  in  the  warrant,  for  the  reason  that 
other  sales  on  that  day  would  constitute  but 
one  and  the  same  transaction,  and  that  the 
charge  of  the  warrant  furnished  the  defend- 
ant with  notice  that  he  was  charged  with 
the  other  sales  made  on  the  29th  day  of  April; 
but  evidence  of  a  sale  to  Balderson  on  March 
11th  was  that  of  a  separate  and  distinct 
transaction,  constituting  an  offense  not  em- 
braced within  the  terms  of  the  warrant,  and 
of  which  it  cannot  be  said  the  defendant 
had  notice  that  he  would  be  charged  and  put 
upon  his  defense. 

"An  indictment  for  an  unlawful  selling  of 
ardent  spirits  to  one  person  will  not  authorize 
proof  of  selling  to  another."  Taggart's  Case^ 
0  Grat  697. 

"If  proof  shows  a  different  offense  from 
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that  alleged  in  the  Indictment,  the  variance 
will  be  fatal."    11  A.  &  E.  Enc  PI.  &  Pr.  551. 

Accordingly,  it  was  held  in  Savage's  Case, 
supra,  that  the  proof  In  such  a  case  (unlaw- 
ful sale  of  liquor)  must  show  that  the  offense 
was  committed  in  the  district  mentioned  in 
In  the  indictment;  otherwise,  a  conviction 
cannot  be  sustained.  See,  also,  Richardson's 
Case,  80  y a.  124;  Blade  on  Intoxicating  Liq- 
uors, S  505. 

The  fact  that  the  warrant  alleges  a  sale  t» 
Powell  and  divers  other  persons,  and  the  time 
of  sale  offered  in  proof  was  within  the  statu- 
tory period  prior  to  the  issuing  of  the  warrant, 
cannot  make  the  evidence  of  Balderson  ad- 
missible. It  Is  true  that  section  3889  of  the 
Code  of  1904  limits  prosecutions  of  this  char- 
acter to  a  period  of  one  year  after  the  offense 
is  committed,  and  it  Is  also  true  that  the  sale 
to  Balderson  was  made,  If  at  all,  within  the 
year  preceding  the  institution  of  this  prosecu- 
tion, and  that  the  defendant  was  liable  to 
prosecution  for  such  sale  upon  a  warrant  or 
Indictment  properly  charging  that  offense; 
but  the  question  here  is  not  whether  the  sale 
to  Balderson  on  March  11th  was  within  the 
statutory  period,  or  whether  the  time  of  the 
offense  is  imperfectly  stated — ^the  real  ques- 
tion being  whether  or  not  evidence  of  an  of- 
fense which  Is  not  alleged  at  all,  either  prop- 
erly or  Improperly,  Is  admissible.  And  this 
question  becomes  all  the  more  important 
since  the  certificate  of  evidence  in  this  record 
discloses  no  evidence  upon  which  the  defend- 
ant could  have  properly  been  found  guilty  of 
any  sale  of  Intoxicating  liquor  to  Powell  or 
other  person  on  April  29,  1905,  and  if  any 
sale  at  all  was  proven,  it  was  only  the  sale  to 
Balderson  on  March  11th,  so  that  only  of  that 
■ale,  not  charged  perfectly  or  Imperfectly  in 
the  warrant,  was  it  possible  for  the  Jury  to 
find  him  guilty.  If  the  defendant  were  now 
put  upon  trial  for  selling  liquor  to  Balderson 
on  March  11,  1906,  a  plea  of  former  oonvic> 
tion  would  not  avail  him,  as  the  record  In  thii 
case  would  not  show  that  he  was  charged 
with  or  tried  for  that  offense.  Justice's  Case, 
81  Va.  209 ;  Page's  Case,  27  Grat  954. 

In  Hudson  v.  State,  73  Miss.  784, 19  Sooth. 
965,  the  case  came  up  for  trial  In  the  circuit 
court  on  appeal  from  the  mayor's  court,  and 
the  state  was  permitted  to  strike  out  the 
names  of  the  three  persons  to  whom  it  was 
charged  in  the  affidavit  the  accused  sold  liq- 
uor and  he  was  convicted  on  the  evidence  of 
another  person,  who  was  not  one  of  the  three 
named,  and  who  proved  a  sale  to  him  by  the 
accused  when  no  other  person  was  present  be- 
sides himself  and  this  witness.  The  Supreme 
Court  of  Mississippi  held  that  the  conviction 
could  not  be  upheld  and  the  case  was  remand- 
ed for  a  new  trial;  the  opinion  saying:  "It 
is  true  that  no  averment  of  the  names  of  the 
buyers  In  the  affidavit  was  originally  neces- 
sary, yet  by  making  that  unnecessary  aver- 
ment it  became  essential  as  descriptive  of 
the  offense  cfaaiged.**    See^  alao^  Blflb.  Stat 
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Crime,  9  1048;  State  t.  Ghisnell  (W.  Va.)  16 
S.  E.  412. 

In  tbe  case  Just  cited,  the  opinion,  citing 
a  number  of  decisions  by  tbis  court,  while 
holding  that  an  indictment  for  the  illegal  sale 
of  liquor  may  be  general,  and  the  state  may 
under  such  an  indictment  prove  any  sale  by 
the  defendant  within  the  statutory  period,  de- 
clares that,  if  the  indictment  charged  a  par- 
ticular sale — i.  e.,  but  one  transaction — the 
state  would  be  tied  down  to  that ;  and  where 
the  indictment  is  general,  and  the  state  has 
given  evidence  tending  to  show  different  sales, 
at  the  close  of  its  evidence,  before  the  defend- 
ant opens  his  evidence,  the  state  should  be  re- 
quired to  elect  the  particular  sale  on  which  it 
would  ask  a  verdict,  and  then  all  evidence  re- 
lating to  other  sales  should  be  excluded. 

Had  the  warrant  here  charged  the  defend- 
ant with  having,  between  the  11th  day  of 
March,  1905,*  and  the  29th  day  of  April,  1905, 
both  inclusive,  sold  to  Wm.  K.  Powell  and  to 
divers  other  persons  intoxicating  liquors,  or 
had  charged  generally  that  the'  defendant  had 
unlawfully  sold  intoxicating  liquors  to  Wm. 
K.  Powell  and  to  divers  other  persons.  In 
White  Stone  magisterial  district.  In  Lan- 
caster county,  evidence  of  a  sale  to  Balderson 
on  March  11,  1905,  would  have  been  admissi- 
ole,  as  it  would  have  been  within  the  statu- 
tory period  limiting  the  punishment  of  such 
an  offense.  But  that  is  not  the  case,  and  the 
defendant  had  no  notice  of  such  a  charge  to 
be  made  against  him,  and,  in  contemplation 
of  law,  no  opportunity  to  prepare  his  defense 
against  such  a  charge.  Therefore  the  evi- 
dence of  Balderson  as  to  the  sale  of  liquor  to 
him  on  March  11, 1906,  was  clearly  Inadmissi- 
ble. 

The  attorney  for  the  commonwealth  was 
permitted,  over  the  objection  of  deiendant's 
counsel,  to  ask  the  defendant  on  cros&«x- 
amination  the  question,  "Is  it  not  a  fact 
that  you  now  have  United  States  license  for 
the  retail  of  liquor?**  The  court  told  the  de- 
fendant that  he  was  not  bound  to  answer  the 
question,  and  instructed  the  Jury  that  they 
could  not  draw  any  inference  or  deduction 
against  the  defendant  from  the  fact  of  his 
refusal  to  answer  the  question. 

While  the  question  was,  under  the  circum- 
stances of  this  case,  objectionable,  and  should 
not  have  been  asked,  in  view  of  the  instruc- 
tion to  the  Jury  with  respect  to  it,  the  defend- 
ant, in  our  opinion,  could  not  have  been  prej- 
udiced by  the  propounding  of  the  question  to 
him. 

The  ruling  of  the  court  below  sentencing 
the  defendant  to  two  days'  confinement  in  the 
county  Jail,  in  addition  to  the  fine  imposed 
by  the  verdict  of  the  Jury,  is  assigned  as  er- 
ror. 

There  is  no  authority  for  this  ruling,  unless 
found  in  the  act  approved  April  16,  1903  (Acts 
1902-04,  p.  155,  c.  148),  where,  in  section  143, 
at  page  224,  with  reference  to  unlawful  liquor 
selling,  it  is  provided:  "A  violation  of  the 
provisions  of  this  section  shall  be  deemed  a 


misdemeanor,  and  shall  be  punished  by  fine 
of  not  less  than  twenty  dollars,  and,  in  the 
discretion  of  the  court,  by  imprisonment  not 
exceeding  twelve  months."  But  that  section, 
at  page  220,  contains  also  the  provision  '*that 
this  section  [section  143]  shall  not  be  con- 
strued as  repealing  any  special  act  prohibit- 
ing the  sale  or  manufacture  of  ardent  spirits 
in  any  county,  district  or  town." 

By  the  eighth  section  of  an  act  approved 
April  2,  1902  (Acts  1901-02,  p.  601,  c.  61Q, 
which  is  a  special  act  to  suppress  "the  illegal 
and  unlawful  sale  or  traffic  in  ardent  sptrits" 
in  Lancaster  county,  it  is  provided  "that  any 
person  who  is  found  guilty  under  the  pro- 
visions of  this  act  shall  be  fined  not  less  than 
fifty  nor  more  than  five  hundred  dollars,  and 
may  be  imprisoned  until  said  fine  is  paid." 

This  statute  remains  in  full  force*  and 
therefore  the  act  of  April  16, 190B,  supra,  was 
inoperative  In  the  county  of  Lancaster  when 
this  case  was  tried,  so  that  the  court  was 
without  the  authority  to  sentence  the  defoid- 
ant  to  confinement  in  the  county  Jail  in  ad- 
dition to  the  fine  imposed  by  the  verdict  of 
the  Jury, 

For  the  foregoing  reasons,  the  Judgment  of 
the  circuit  court  must  be  reversed  and  an- 
nulled, the  verdict  of  the  Jury  act  aside,  and 
the  case  remanded  for  a  new  trial,  to  be  had 
not  in  conflict  with  the  views  expressed  here- 
in. 


ClflSya.lfl6) 

NORFOLK  ft  W.  RY.  00.  v.  SORUGGS. 

(Supreme  Ooart  of  Apneals  of  Virginia. 
March  1,  idOd.) 

Railroads — Operation — ^Approach  to  Gross- 

iwQS — Duty  to  Sound  Whistlb. 

Acts  1893-94,  p.  827,  c  737,  required  rail- 
road locomotives  to  sound  the  whistle  at  not 
less  than  300  yards  before  reaching  a  high- 
way crossing.  This  act  was  repealed  by  Acta 
1904,  p.  868,  c  253,  and  the  Legislature  which 
repealed  it  enacted  the  provisions  now  found  in 
Va.  Code  1904,  {  1294d,  subsec.  24,  which  re- 
quires  railroad  locomotives  to  sound  their  whis- 
tles outside  of  incorporated  cities  and  towns 
at  a  distance  of  not  less  than  300  yards  from 
places  where  the  railroad  crosses  "upon  the 
same  level  any  highway  or  crossing."  Sub- 
section 38  of  the  same  section  of  the  Code  de- 
clares it  to  be  the  policy  of  the  state  that  rail* 
road  crossings  over  highways  shall,  wherever 
reasonably  practical,  pass  above  or  below  the 
existing  structure.  Held,  that  a  railroad  loco- 
motive is  no  longer  required  to  blow  its  whistle 
on  approaching  a  place  where  the  railroad 
crosses  a  highway  by  means  of  a  bridge  over 
the  highway. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Railroads,  S  993.J 

Error  to  Circuit  Court  of  Oity  of  Lyncl^ 
burg. 

Action  by  T.  B.  Scruggs  against  the  Nor- 
folk &  Western  Railway  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

F.  S.  Kirkpatrick,  for  plaintifl  In  orror. 
Caskie  &  Coleman,  for  defendant  In  error. 
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HARRISON,  J.  The  declaration  In  this 
case  alleges,  In  substance,  that  at  the  point 
where  the  plaintiff  received  the  injuries 
complained  of  the  track  of  the  defendant 
company  crosses  the  public  highway  on  a 
fill,  with  an  archway  therein  through  which 
the  highway  passes;  that  Just  east  of  the 
fill  is  a  railway  cut ;  that  while  the  plaintiff 
was  traveling  along  the  hig^iway,  in  a  vehicle 
drawn  by  a  horse,  and  was  about  to  pass 
under  the  railway  track,  without  being  aware 
of  the  approach  of  any  train  or  engine,  one 
of  the  engines  of  the  defendant,  known  as  a 
'*pusher,"  was  by  the  careless  and  negligent 
act  of  the  defendant  suddenly,  and  without 
notice  of  its  approach,  run  out  of  the  cut  and 
upon  the  archway  through  the  fill,  causing 
the  plaintiff's  horse  to  become  frightened, 
and  resulting  In  the  injury  for  which  com- 
pensation is  sought  in  damagesL 

The  demurrer  to  the  declaration  calls  In 
question  the  right  of  the  plaintiff  to  recover 
upon  the  facts  alleged;  it  being  contended 
that  the  defendant  company  was  under  no 
obligation  to  give  notice  of  the  approach  of  its 
engine  to  a  highway  not  crossed  by  it  at 
grade  or  on  the  same  level. 

The  notice  required  of  railroads  In  ap- 
proaching highway  crossings  is  regulated  in 
this  state  by  statute.  The  history  of  our 
legislation  on  the  subject  is  brief  and  of 
comparatively  recent  data 

The  first  act  relating  to  the  matter  wai 
approved  March  6,  1894.  This  statute,  so 
far  as  pertinent,  provides  that:  "A  bell  and 
a  steam  whistle  shall  be  placed  on  each 
locomotive  engine  operated  on  an^  railway 
in  this  state,  and  said  whistle  shall  be  at 
least  twice  sharply  souAded,  not  less  than 
three  hundred  yards  before  a  highway  cross- 
ing la  reached.**  Acts  1898-94,  pp.  827-^828, 
c  787. 

The  last  act  relating  to  the  subject  Is  to 
be  found  In  the  recent  public  service  cor- 
poration act,  approved  January  18,  1904. 
This  statute  provides  that:  "Every  rail- 
road company  whose  line  is  operated  by 
steam,  shall  provide  each  locomotive  engine 
passing  upon  its  road  with  a  bell  of  ordinary 
size,  and  steam  whistle,  and  such  whistle 
shall  be  sharply  sounded  outside  of  incor- 
porated cities  and  towns,  at  least  twice  at  a 
distance  of  not  less  than  three  hundred  yards 
nor  more  than  six  hundred  yards  from  the 
place  where  the  railroad  crosses  upon  the 
same  level  any  highway  or  crossing,  and 
such  bell  shall  be  rung  or  whistle  sounded 
continuously  or  alternately  until  the  engine 
has  reached  such  highway'  crossing,  and 
shall  give  such  signals  in  cities  and  towns 
as  the  legislative  authorities  thereof  may 
requira  And  the  said  a»npany  shall  be 
liable  for  damages  which  shall  be  sustained 
by  any  person  by  reason  of  such  neglect." 
Acts  1902-08-04,  p.  986,  c.  609,  §  24,  now 
carried  into  Va.  Code  1904,  S  1294d,  subsec.  24. 

The  same  Legislature  which  enacted  this 


statute  also,  by  an  act  approved  Bfarch  15, 
1904  (Acts  1904,  p.  368,  c.  253),  repealed  the 
first-mentioned  act  of  1894,  thus  leaving  as 
the  only  statute  on  the  subject  that  found 
in  Va.  Code  1904,  {  1294d,  subsec.  24. 

The  effect  of  the  existing  statute,  which 
limits  the  duty  of  sounding  the  whistle  or 
ringing  the  bell  to  occasions  when  the  engine 
is  approaching  a  highway  which  the  rail- 
road crosses  upon  the  same  level,  is  to  ex- 
empt the  railroad  company  from  giving  such 
notice  when  the  engine  is  approaching  a 
point  where  it  crosses  the  highway  on  an 
overhead  bridge.  The  change  from  the  stat* 
ute  of  1894  to  the  existing  law  must  mean 
this,  or  it  would  accomplish  nothing.  The 
purpose  of  the  Legislature  was  obviously  to 
encourage  the  abolition  of  grade  crossings 
which  have  proved  to  be  such  a  constant 
menace  to  human  life,  and  to  encourage  the 
substitution  of  crossings  either  above  or  be- 
low the  public  highway.  This  is  declared  to 
be  the  legislative  policy  by  the  same  act 
which  embraces  the  existing  law  with  respect 
to  crossings.  Va.  Code,  1904,  i  1294d,  sub- 
sec. sa 

The  great  danger  of  railroads  crossing 
public  highways  at  grade  Is  well  under- 
stood, and  the  Increase  of  population  is  ad- 
ding daily  to  the  number  of  those  who  suffer 
therefrom.  Building  bridges  over  highways 
by  railroads,  while  expensive,  is  a  matter  of 
vast  importance  and  greatly  to  be  desired 
in  the  interest  of  all  concerned,  and  every 
encouragement  should  be  given  to  that  end. 
Where  the  railroad  crosses  the  highway  by 
means  of  a  bridge  over  it,  the  statute  wisely 
refrains  from  Imposing  the  burden,  obstruc- 
tion, or  inconvenience  of  the  regulations 
and  precautions  applicable  to  grade  crossings. 
If  the  railroad,  when  it  avoids  the  danger 
of  a  grade  crossing  by  erecting  a  bridge  over 
the  highway.  Is  to  be  still  required  to  ring  its 
bell,  blow  the  whistle,  and  use  all  the  pre- 
cautions applicable  to  grade  crossings,  there 
would  be  little  Inducement  to  incur  the  cost 
of  such  constructions  in  the  public  interest 

We  are  of  opinion  that  the  declaration 
does  not  state  a  case  which,  under  the  statute^ 
entitles  the  plaintiff  to  recover.  The  Judg- 
ment complained  of  must  therefore  be  re- 
versed, and  the  verdict  of  the  Jury  set  asida 
And  this  court  will  enter  such  Judgment  as 
the  lower  court  ought  to  have  entered,  sus- 
taining the  demurrer  to  the  declaration  and 
dismissing  the  case  with  costs. 

BUCHANAN,  J.,  concurs  in  result*  but 
not  in  the  opinion. 


006  Va.  160) 

TIDEWATER  QUARRT  CO.  v.  SCOTT. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  1,  1906.) 

L  AcnoK — ^FoBH — Waivkb  op  Tort. 

The  tort  involved  In  a  conversion  of  prop- 
erty  may  be  waived,  and  the  injured  party  may 
bring  assumpsit  for  the  value  of  the  property 
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on  the  wrongdoer's  implied  contract  to  pay  for 
the  property  converted  by  him. 

[Ed.  Note. — For  cases  in  point,  see  voL  1* 
Gent  Dig.  Action,  §  IBS.] 

2.  SET-OrF — Actions  of  Ck)ivTBACT — Claims 

FOB  Conversion. 

Under  Va.  Code  1904,  §  3298,  providing 
that  in  a  snit  for  debt  defendant  may  prove 
any  payment  or  set-off,  defendant  in  an  action 
of  assumpsit  may  set  off  a  claim  for  the  con- 
version of  his  property  by  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent  Dig.  Set-Off  and  Counterclaim,  §8  Id,  32.] 

8.  Flkadvxq — Statement  of   Defense — Suf- 

ficienot. 

Under  Code  1887,  {  3249  [Va.  Code  1904, 
p.  1709],  authorizing  the  court  to  order  a 
statement  of  the  particulars  of  the  claim  or 
the  ground  of  defense  to  be  filed,  the  statement 
need  not  set  out  the  particulars  of  the  claim 
or  the  ground  of  defense  with  the  formality 
or  precision  of  a  declaration  or  plea,  but  only 
in  such  manner  as  to  notify  the  adverse  party 
of  its  character,  and  an  itemized  account  of 
goods  claimed  by  defendant  to  have  been  con- 
verted by  plaintiff  Is  a  sufficient  statement  of 
defense  under  a  plea  of  set-off. 

[Ed.  Note. — For  cases  in  point,  see  voL  39, 
Cent  Dig.  Pleading,  8  293.] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  Charles  B.  Scott  against  the  Tide- 
water Quarry  Company.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Reversed. 

R.  Randolph  Hicks,  for  plaintiff  in  error. 
Edward  R.  Baird,  Jr.,  for  defendant  in  error. 

HARRISON,  J.  Two  questions  are  raised 
by  this  record:  (1)  Can  a  defendant  in  an 
action  at  law  set  off  against  a  liquidated  de- 
mand the  value  of  goods  belonging  to  the  de- 
fendant which  have  been  converted  by  the 
plaintiff  to  his  own  use?  and  (2)  If  the 
value  of  such  goods  can  be  set  off,  are  the 
items  of  offset  so  described  in  the  statement 
of  defense  as  to  entitle  the  defendant  to  prove 
them? 

The  plaintiff,  Scott,  brought  an  action  of 
assumpsit  against  the  defendant  quarry  com- 
pany to  recover  a  sum  alleged  to  be  due  on  a 
note  and  a  balance  due  on  open  account 

The  defendant  filed  a  plea  of  nonassumpsit 
and  a  notice  of  set-off.  The  items  of  the  ac- 
count of  offsets  that  are  called  in  question 
were  stated  by  the  defendant  in  his  account* 
filed  as  follows: 

450  tons  of  crushed  stone  sold  to 
Charles  E.  Scott  at  fifty  cents  per 
ton    $225  00 

300  tons  of  crushed  stone  sold  to  same 
at  15  cents  per  ton 45  00 

Three  barrels  of  grease  and  oil  sold  to 
same    60  00 

Seven  cases  of  dynamite  sold  to  same.  •       49  00 

One  car  load  of  coal  sold  to  same. ...     200  00 

Upon  the  trial  the  defendant,  to  sustain 
these  items  of  offset,  introduced  a  witness  to 
show  that  the  goods  mentioned  were  upon  the 
premises  of  the  defendant  company  at  the 
time  the  plaintiff  took  possession  thereof 
under  a  lease,  that  the  goods  were  worth  in 
the  aggregate  $579,  and  that  the  plaintiff  had 
taken  possession  of  them  and  converted  them 


to  his  own  use.  The  plaintiff  objected  to  the 
introduction  of  this  evidence  upon  the  ground 
that  it  tended  to  establish  a  claim  for  dam- 
ages that  could  not  be  set  off  in  this  suit,  and 
upon  the  further  ground  that  it  related  to 
matters  not  sufficiently  described  in  the  state- 
ment of  defense. 

We  are  of  opinion  that  it  was  error  to 
sustain  the  objection  on  either  of  the  grounds 
mentioned.  * 

Section  3298,  Va.  Code  1904,  provides  that 
"in  a  suit  for  any  debt,  the  defendant  may 
at  the  trial  prove  and  have  allowed  against 
such  debt,  any  payment  or  set-off  which  is 
so  described  in  his  plea,  or  in  an  account 
filed  therewith,  as  to  give  the  plaintiff  notice 
of  its  nature,  but  not  otherwise." 

This  court  has  held  that  this  statute  should 
be  liberally  construed,  with  a  view  to  the 
furtherance  of  its  obvious  policy,  which  is  to 
prevent  a  multiplicity  of  suits,  and,  as  far  as 
conveniently  can  be  done,  to  effectuate  In  one 
action  complete  justice  between  the  parties 
Allen  V.  Hart,  18  Grat  722,  729. 

For  the  conversion  of  its  property  by  the 
plaintiff  an  action  of  tort  to  recover  damages 
could  have  been  brought  by  the  defendant 
This  mode  of  redress,  however,  the  defend- 
ant had  the  right  to  waive,  and  to  bring  in- 
debitatus assumpsit  for  the  value  of  the 
goods.  The  law  will  imply  a  contract  to  pay 
for  property  belonging  to  the  defendant 
which  has  been  taken  possession  of  by  the 
plaintiff  and  converted  to  his  own  use. 

The  plaintiff  insists  that  the  items  of  set- 
off which  are  sought  to  be  established  by  the 
defendant  constitute  an  unliquidated  demand, 
which  cannot  be  set  off  in  an  action  at  law 
against  a  liquidated  demand. 

It  is  well  settled  that  uncertaiii  unliquidat- 
ed damages  cannot  be  set  off  to  a  demand 
certain.  But  what  are  uncertain  unliquidat- 
ed damages? 

In  Butts  V.  Collins,  13  Wend.  (N.  Y.)  139, 
150»  157,  it  is  said:  '"They  are  such  as  rest 
in  opinion  only,  and  must  be  ascertained 
by  a  jury,  their  verdict  being  regulated  by  the 
peculiar  circumstances  of  each  particular 
case.  They  are  damages  which  cannot  be 
ascertained  by  computation  or  calculation — 
as,  for  instance,  damages  for  not  using  a 
farm  in  a  workmanlike  manner;  for  not 
building  a  house  in  a  good  and  sufildent 
manner;  on  a  warranty  In  the  sale  of  a 
horse;  for  not  skillfully  amputating  a  limb; 
for  carelessly  upsetting  a  stage,  by  which  a 
bone  is  broken ;  for  not  making  repairs  to  a 
dwelling  house;  for  unskiUfnlly  working  the 
raw  materials  into  a  fabric;  and  other  cases 
of  like  character — ^where  the  amount  to  l>e 
settled  rests  in  the  discretion,  judgment  or 
opinion  of  the  jury.  Hewlet  v.  Strickland,  1 
Cowp.  56 ;  Freeman  v.  Hyatt  1  W.  Black  394 ; 
Weigall  V.  Waters,  6  T.  R.  488;  Livingston  v. 
Livingston,  4  Johns.  Ch.  (N.  Y.)  287,  8  Am. 
Dec.  502;  Hepburn  v.  Hoag,  6  Cow.  (N.  Y.) 
613.  In  these  and  like  cases  there  is  no  data 
given  for  computation ;  nor  can  the  daiuaget 
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be  ascertalBed  by  anj  mode  of  calculatloiL 
It  is  otherwise  as  to  the  amount  due  on  a 
note,  or  on  a  merchant's  account,  or  for  work, 
labor,  and  services,  or  for  a  yard,  a  piece 
or  a  bale  of  flannel.  The  damages  in  such 
cases  can  be  readily  ascertained  by  calcula- 
tion."   Barbour  on  Set-Off,  p.  82. 

In  Waterman  on  Set-Off,  S  286,  it  Is  said: 
*'It  is  not  necessary,  in  order  to  constitute  a 
valid  set-off,  that  a  price  should  be  agreed 
upon  for  an  article  sold  and  delivered. 
Therefore  a  demand  for  the  value  of  corn 
delivered  may  be  set  off,  though  the  price  of 
the  com  had  not  been  agreed  on.  The  fact 
that  the  price  had  not  been  agreed  on  did  not 
make  it  a  case  of  unliquidated  damages,  with- 
in the  sense  in  which  these  terms  have  been 
used  in  expounding  the  English  statutes. 
The  defendants'  demand  was  for  money,  the 
value  of  the  com.  For  its  recovery,  indebi- 
tatus assumpsit  could  be  maintained,  and 
this  furnishes  a  test  in  favor  of  its  allow- 
ance as  a  set-off."  Smith  &  Crawford,  Ex'rs, 
V.  Huie,  Adm'r,  14  Ala.  201;  Ounn's  Adm'r 
V.  Todd,  21  Mo.  303,  64  Am.  Dec.  231 ;  Norden 
V.  Jones,  33  Wis.  600,  14  Am.  Rep.  782 ;  Rags- 
dale  V.  Buford's  Ex'rs,  3  Hay w.  (Tenn.)  192 ; 
Hill  V.  Perrott,  8  Taunt.  274;  Allen  v.  U.  S., 
17  Wall.  207,  21  L.  Ed.  653 ;  Rob.  Practice,  vol. 
6,  pp.  964-965 ;  Wait  on  Actions  &  Defenses, 
ppl  482-484;  Sedgwick  on  Damages,  vol.  2» 
p.  368. 

In  the  light  of  these  authorities,  the  defend- 
ant had  the  right  to  waive  its  action  for  dam- 
ages against  the  plaintiff  for  his  tortious  act 
in  converting  the  property  of  the  defendant 
to  his  own  use,  and  to  bring  indebitatus  as- 
sumpsit for  the  value  of  the  goods  appropri- 
ated, and  therefore  had  the  right  to  offset  the 
plaintiff's  demand  with  the  value  of  such 
goods.  Set-offs  are  to  be  encouraged..  They 
lessen  the  amount  of  litigation  by  preventing 
circuity  of  action.  There  is  no  reason  or 
propriety  in  driving  these  parties  to  'toss- 
actions,  and  to  compel  the  claims  to  be  settled 
in  two  suits,  when  full  and  equal  justice  can 
be  awarded  to  each  of  them  in  one  suit 

We  are  further  of  opinion  that  the  con- 
tention, that  the  defendant's  demand  is  not 
stated  with  sufficient  clearness  in  its  state- 
ment of  defense,  cannot  be  sustained.  The 
defendant,  as  it  had  a  right  to  do,  chose  to 
treat  the  plaintiff  as  a  purchaser  of  the  proih 
erty  he  had  converted  to  his  use,  and  to  sue 
for  its  value.  Each  item  is  described  with 
particularity  as  property  sold  to  the  plain- 
tiff, and  the  form  and  substance  of  this  state- 
ment of  defense  could  not  fail  to  furnish  the 
plaintiff  with  adequate  notice  of  the  defense 
that  would  be  made  on  the  trial. 

The  object  of  the  statute  (section  8249,  of 
the  Code  of  1887  [Va.  Code  1904,  p.  1709]) 
was  simply  to  give  the  plaintiff  more  partic- 
ular infoimation  of  the  ground  of  defense 
than  is  generally  disclosed  by  a  plea,  so  as 
to  enable  the  parties  to  prepare  more  intelli- 
gently for  the  trial,  and  to  prevent  surprises 
which  may  and  often  do  result  in  Injustiea 


But  such  statement  does  not  constitute  the 
issue  to  be  tried,  and  it  was  not  intended 
that  the  particulars  of  the  claim,  or  the 
ground  of  defense,  should  be  set  forth  with 
the  formality  or  precision  of  a  declaration 
or  plea,  but  only  in  such  manner,  however 
informal,  as  would  fairly  and  plainly  give 
notice  to  the  adverse  party  of  its  character 
when  the  same  was  not  so  described  in  the 
notice,  declaration,  or  other  pleading.  Co- 
lumbia Accident  Ass'n  v.  Rockey,  93  Ya.  678, 
25  S.  E.  1009. 

For  these  reasons,  the  judgment  com- 
plained of  must  be  reversed,  and  the  case  re- 
manded for  a  new  trial  in  conformity  with 
the  views  expressed  in  this  opinion. 

CARDWELL,  J.,  absent 


a06  Va.  151) 
EASTERN  STATE  HOSPITAL  v.  GRAVES* 
COMMITTEE. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
1,  1906.) 

L  LiMiTATioiTS  OF  Agtions-Olaims  ot  State. 
Unless  the  statute  expreeslj  so  provides, 
limitations  do  not  run  against  the  state,  either 
as  to  debts  and  demands  of  a  personal  nature 
in  favor  of  the  state  or  as  to  real  estate  held 
by  it 

[Ed.  Note. — For  cases  in  point,  see  vol.  83, 
Cent  Dig.  Limitation  of  Actions,  8  86.] 

2.  Sams— Actions  in  Name  of  State. 

Where  a  suit  Is  brought  in  the  name  of  the 
,  state,  but  the  state  has  no  real  interest  in  the 
j  litigation,  and  its  name  is  being  used  merely  to 
I  enforce  a  right  in  favor  of  an  individual  or  cor- 
I  poration,  the  defenses  of  laches  or  limitations 
may  be  made. 

[Ed.  Note. — For  cases  in  point  see  voL  83, 
Cent.  Dig.  Limitation  of  Actions,  |  8a] 

8.  Same— Actions  fob  State. 

Where  a  suit  is  brought  for  the  sole  bene- 
fit of  the  state,  the  defense  of  limitations  can- 
I  not  be  made,  although  the  suit  is  not  brought 
in  the  name  of  the  state. 

[Ed.  Note. — For  cases  in  point  see  voL  33, 
Cent  Dig.  Limitation  of  Actions,  {  36.] 

4.  Parties— Real  Paety   in   Intebest— De- 
termination. 

The  courts  will  determhie  who  is  the  real 
party  in  interest  in  an  action  by  reference,  not 
merely  to  the  name  in  which  the  action  is 
brought  hut  to  the  facts  as  they  appear  of 
record. 

5.  Limitation  of  Actions— Action  bt  State 

AOENCT. 

Where  an  insane  hospital  is  created  for 
purely  governmental  purposes,  is  controlled  by 
the  state,  having  no  stockholders  or  members,  ex- 
cept directors  appointed  by  the  Governor,  and 
any  loss  resulting  from  its  failure  to  collect 
charges  imposed  upon  its  inmates  or  their  estates 
is  borne  by  the  state,  and  any  recovery  of  such 
charges  is  for  the  benefit  of  the  state,  an  action 
by  the  hospital  to  recover  for  charges  in  tak- 
ing care  of  an  insane  person  cannot  be  barred 
by  limitations. 

Error  to  Law  and  Equity  .Court  of  City 
of  Richmond. 

Action  by  the  Eastern  State  Hospital 
against  P.  T.  Winston,  committee  Of  Richard 
C.  Graves.    There  was  a  Judgment  for  de- 
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fendant,    and    plaintiff    brings    error.    Re- 
versed. 

O.  B.  Garnett,  for  plaintiff  in  error.  J.  O. 
Winston  and  O.  R.  Sands,  for  defendant  in 
error. 

BUCHANAN,  J.  The  only  question  in- 
volved in  this  writ  of  error  is  whether  or  not 
the  statute  of  limitations  runs  against  the 
claim  sued  on,  which  is  for  board  and  medi- 
cal attention  furnished  Richard  C.  Graves 
as  an  inmate  of  the  Eastern  State  Hospital. 

It  is  settled  law  that  the  statute  of  limita- 
tions, unless  the  statute  expressly  so  pro- 
vides, does  not  run  against  the  state,  and 
that  this  exemption  applies  to  debts  and 
demands  of  a  personal  nature  in  favor  of  the 
state,  as  well  as  to  real  estate  held  by  it 
Wood  on  Lim.  (3d  Ed.)  i  52;  Kemp  v.  Com., 
1  Hen.  &  M.  85;  Nimmo's  Ex'r  v.  Com.,  4 
Hen.  &  M.  57,  4  Am.  Dec.  488;  Levasset  y. 
Washbura  11  Grat  572,  678;  Buntin  v.  Dan- 
ville, 03  Va.  200,  208,  24  S.  B.  830,  and  cases 
cited;  U.  S.  v.  Nashville,  etc.,  R.  Co.,  118  U. 
S.  120,  6  Sup.  Ct  1006,  80  L.  Ed.  81. 

It  is  also  settled  tbat,  where  a  suit  is 
brought  In  the  name  of  the  state,  the  defense 
of  laches  and  limitations  may  be  made  when 
its  name  is  used  to  enforce  a  right  which 
inures  to  the  benefit  of  an  individual  or  a 
corporation,  and  the  state  has  no  real 
interest  in  the  litigation.  Wood  on  Lim. 
«  52;  U.  S.  V.  Beebe,  127  U.  S.  338.  8  Sup. 
Ot.  1063,  32  L.  Ed.  121;  U.  S.  v.  Des  Moines 
Nav.  &  Ry.  Co..  142  U.  S.  510.  12  Sup.  Ct  308, 
35  L.  Ed.  1099;  State,  etc.,  v.  Halter,  149  Ind. 
297,  47  N.  E.  665;  Miller  v.  State,  38  Ala.  600, 
603.  604. 

It  Is  also  settled  law  that  where  the  suit 
is  for  the  sole  benefit  of  the  state,  although 
not  brought  in  its  name,  the  defense  of  the 
statute  of  limitations  cannot  be  made.  Coul 
V.  Baldwin,  1  Watts  (Pa.)  54.  26  Am.  Dec.  38, 
36;  Glover  y.  Wilson,  6  Pa.  290.  293;  State 
Bank  of  Illinois  v.  Brown,  1  Scam.  (111.)  106; 
Wasteney  v.  Schott,  etc,  58  Ohio  St  410,  5i 
N.  E.  34. 

It  is  further  well  settled  that  the  courts 
will  determine  who  is  the  real  party  In 
interest  by  a  reference,  not  merely  to  the 
name  in  which  the  action  is  brought  but 
to  the  facts  of  the  case  as  they  appear  in 
the  record.  United  States  v.  Beebe,  supra; 
State  v.  Halter,  supra;  Glover  v.  Wilson, 
supra. 

It  was  held  by  the  court  in  Maia*s  Adm*r 
V.  Eastern  State  Hospital  (the  pli^intiff  in 
this  case),  97  Va.  507,  500,  34  S.  E.  617,  47 
L.  R.  A.  577,  that  said  hospital  was  created 
and  exists  for  purely  governmental  pur- 
poses, Is  a  public  corporation  governed  and 
controlled  by  the  state,  and  acts  exclusively 
as  an  agency  of  the  state  for  the  protection 
of  society  and  for  the  promotion  of  the  best 


interests  of  the  unfortunate  people  of  the 
commonwealth  of  insane  and  disordered 
minds,  and  that  it  has  no  stockholders,  no 
members  even,  except  directors  liaving  no 
Interest  in  it  or  its  affairs,  who  are  appointed 
by  the  (3rovemor,  by  and  with  the  consent  of 
the  Senate,  and  are,  in  fact,  public,  rather 
than  corporate,  officials,  endued  with  corpo- 
rate being  for  a  more  convenient  adminis- 
tration of  the  duties  imposed  upon  them  by 
law,  and  are  made  liable  to  fines  for  any 
failure  to  perform  their  duties. 

The  hospital,  being  a  mere  agency  of  the 
state,  owned  and  controlled  by  it,  all  charges 
imposed  upon  its  inmates  or  their  estates  for 
taking  care*  of  and  maintaining  them  are 
for  the  benefit  of  the  state,  and  when  col- 
lected go  to  the  support  of  the  hospital  as 
much  as  the  money  appropriated  out  of  the 
public  treasury.  If  not  collected,  the  loss 
falls  wholly  upon  the  state;  and,  if  there 
is  a  recovery,  it  will  be  for  the  benefit  of 
the  state,  and  the  state  alone,  not  for  the 
benefit  of  the  directors,  nor  for  the  benefit 
of  any  subordinate  division  of  the  state, 
but  for  the  whole  people — ^the  state  at  large. 

This  being  so,  we  are  of  opinion  that  the 
statute  of  limitations  did  not  run  against 
the  demand  sued  on,  and  that  the  trial 
court  erred  in  holding  that  it  did. 

This  conclusion  overrules  the  case  of  Mc- 
Clanahan  v.  Western  Lunatic  Asylum,  88  Va. 
466^  13  S.  B.  977,  which  involved  the  same 
question.  The  overruling  of  that  case  when- 
ever the  same  question  should  arise  again 
was  the  necessary  and  logical  result  of  the 
decision  in  the  case  of  Maia's  Adm*r  v. 
Eastern  State  Hospital.  The  doctrine  an- 
nounced in  the  former  case,  that  a  corpora- 
tion which  has  the  power  to  sue  and  be  sued 
is  entitled  to  make,  and  is  amenable  to, 
the  same  defenses  as  pertain  to  private 
persons,  is  not  a  correct  statement  of  the 
law  when  applied  to  a  corporation  acting  as 
an  agency  of  the  state  in  the  performance  of 
duties  which  are  exclusively  for  public 
governmental  purposes,  and  is  in  oonfiict 
not  only  with  the  decision  in  Maia's  Adm'r 
V.  Eastern  State  Hospital,  but  with  princi- 
ples of  law  recognized  and  acted  on  in  numer- 
ous cases  by  this  court  See  City  of  Rich- 
mond V.  Long's  Adm'rs,  17  Grat  375,  94  Am. 
Dea  461;  Sawyer  v.  Corse,  17  Grat  230,  04 
Am.  Dec.  445;  Norfolk  City  v.  Chamberlalne, 
29  Grat  534 ;  Yates  v.  Tovm  of  Warrenton,  84 
Va.  337,  4  S.  E.  818»  10  Am.  St  Rep.  860; 
Buntin  v.  Danville,  supra;  Terry  t.  City 
of  Richmond,  94  Va.  538,  27  S.  E.  429,  88  L. 
R.  A.  834;  Jones  v.  City  of  Williamsburg,  97 
Va.  722.  84  S.  E.  883.  47  L.  R.  A.  294. 

We  are  of  opinion,  therefore,  to  reserve 
the  judgment  of  the  court  of  law  and  equity, 
and  this  court  will  enter  such  judgment  as 
that  court  ought  to  have  entered. 
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TOWN  OF  PHCEBUS  y.  MANHATTAN  SO- 
CIAL CLUB. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
h  1906.) 

1.  LlCENSEfih-RsCOVEBT  OV  TaXXS   PAID— AO- 
TI0N8. 

In  order  to  entitle  a  party  to  maintain  an 
action  to  recover  back  a  license  tax  paid  by  it 
to  a  tow9,  it  must  be  shown  that  the  town  had 
no  authority  to  impose  the  tax,  that  it  actually 
received  the  money  paid,  and  that  the  payment 
was  not  made  voluntarily. 

[Ed.   Note. — For  cases  in  point,  see  toL  32» 
Cent  Dig.  Licenses,  S  68.] 

2.  Municipal  Cobpobations  —  Taxation  — 
Exemptions. 

Acts  1902-03-04,  pp.  155,  226.  c.  148,  cl. 
144,  providing  that  any  social  club  which  shall 
desire  to  keep  liquors  on  sale  at  its  clubhouse 
shall  pay  to  the  treasurer  of  the  county  or 
corporation  in  which  the  clubhouse  is  situated 
$2  for  every  person  who  is  a  member  of  the  club 
in  lieu  of  all  other  taxes  for  sellins  liauor  to  its 
memljers,  does  not  exempt  social  clubs  from 
municipal  taxation. 
8.  Licbnses-~Taxes  on  Clubs. 

The  tax  imposed  on  social  dubs  by  Acts 
1902-03-04.  pp.  155,  226,  c  148,  cl.  144,  requir- 
ing social  dubs  which  keep  liquors  on  sale  to 
pay  $2  for  every  member  of  the  club  in  lieu  of 
all  other  taxes,  is,  in  view  of  the  provisions  of 
the  statute  looking  to  the  regulation  of  such 
clubs,  requiring  them  to  make  reports  as  to 
their  membership,  officers,  dues,  etc.,  and  pro- 
viding for  a  forfeiture  of  their  charters  for 
failure  to  make  such  reports,  a  license  tax 
within  the  meaning  of  Code  1904,  |  1042,  au- 
thorizing a  city  or  town  to  impose  a  tax  in  addi- 
tion to  the  state  tax  for  the  privilege  of  doing 
anything  for  which  a  "license  tax"  is  required 
within  the  city  or  town,  and  consequently  an 
additional  tax  may  be  imposed  by  the  town  in 
which  the  club  Is  located. 

4.  Taxation  •— Recovebt  of  Taxes  Paid  — 
Bukden  of  Pboof. 

Payment  of  taxes  is  presumed  to  be  volun- 
hiry,  and  the  burden  is  upon  one  seeking  to  re- 
cover them  back  to  show  that  the  payment  was 
not  voluntary. 

FBd.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  |  1013.] 

5.  Same  —  Voluntabt  Pajtments  —  Payment 

UN  DEB  PBOTEST. 

A  mere  declaration  of  a  taxpayer,  indorsed 
on  the  stub  of  the  official's  taxbook,  that  pay- 
ment was  made  under  protest,  does  not  show, 
that  the  payment  was  not  made  voluntarily,  in' 
the  absence  of  any  proof  of  pressure  to  make 
payment  t>eing  brought  to  bear  on  the  taxpayer. 
[Ed.  Note. — For  cases  in  point,  see  voL  45, 
Cent.  Dig.  Taxation,  S§  1003-1005.] 

Error  to  Circuit  Court,  Elizabeth  City 
County. 

Action  by  the  Manhattan  Social  Club 
against  the  town  of  Phoebus.  There  was  a 
judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

W.  H.  Power  and  O.  D,  Batchelor,  for  plain- 
tiff in  error.  S.  J.  Dudley  and  B,  A.  Lewis, 
for  defendant  in  error. 

BUCHANAN,  J.  The  Manhattan  Social 
Olub  instituted  an  action  of  assumpsit  against 


the    town   of   Phoebus    to   recover    back   a 
license  tax. 

In  order  for  the  plaintiff  to  maintain  its 
action  it  was  necessary  to  show:  (1)  That 
defendant  had  no  authority  to  impose  the 
tax;  (2)  that  it  actually  received  the  money 
paid  (this  is  conceded);  and  (3)  that  the 
payment  was  not  voluntarily  made. 

By  section  or  clause  144^  of  chapter  148 
of  an  act  approved  April  16,  1903,  known  as 
the  "State  Revenue  Act"  (Acts  1902-03-04, 
pp.  155,  226),  it  is  provided,  among  other 
things,  that  any  corporation  chartered  as 
a  social  club,  which  shall  desire  to  keep 
on  hand  at  its  clubhouse  or  other  place  of 
meeting,  wines,  ardent  spirits,  or  any  mix- 
ture thereof,  alcoholic  bitters,  bitters  con- 
taining alcohol,  or  fruits  preserved  in  ardent 
spirits,  to  be  sold  directly  or  indirectly  or 
given  away  to  the  members  of  such  corpora- 
tion, shall  on  or  before  the  30th  day  of 
April  of  each  year  pay  to  the  treasurer  of 
the  coimty  or  corporation  wherein  the  club- 
house or  other  place  of  meeting  is  situated 
$2  for  each  and  every  person  who  is  a  mem- 
ber of  such  corporation,  which  shall  be  in 
lieu  of  all  other  taxes  upon  such  corporation 
for  selling  or  giving  away  to  its  members 
ardent  spirits  or  any  of  the  mixtures  or 
materials  above  enumerated;  provided  that 
the  tax  to  be  paid  by  any  one  club  shall  not 
exceed  the  sum  of  $350. 

The  plaintiff  insists  that  the  act  imposing 
the  tax  on  social  clubs,  by  expressly  providing 
that  the  taxes  Imposed  by  the  state  should 
be  in  lieu  of  all  other  taxes  for  the  privileges 
granted,  was  intended  to  exempt  such  clubs 
from  municipal  taxation.  While  the  lan- 
guage of  the  statute  is  very  comprehensive, 
it  does  not,  in  our  opinion,  sustain  tiie  claim 
of  the  plaintiff,  under  the  decisions  of  this 
court  in  the  cases  of  Orange,  etc.,  R.  Ck).  ▼. 
Alexandria,  17  Grat  176^  and  Humphreys  v. 
City  of  Norfolk,  25  Grat.  97.  In  those 
cases,  as  in  this,  the  language  relied  on  by 
the  parties  seeking  to  escape  taxation  was 
sufficiently  comprehensive,  if  regard  was  paid 
only  to  its  literal  sense,  to  exempt  them  from 
all  other  taxes,  both  state  and  municipal. 
But  the  court  in  both  cases  was  of  opinion 
that  the  act  to  which  the  sections  under  con- 
sideration belonged,  respectively,  was  a  gen- 
eral law  imposing  taxes  for  the  support  of  the 
govermnent,  and  related  exclusively  to  taxes  to 
be  paid  to  the  state;  and  that  there  were  no 
considerations  of  reason  or  Justice  in  either 
case  (as  there  are  not  in  this)  which  re- 
quired that  the  exemption  should  be  extend- 
ed to  municipal  taxes  for  which  no  commuta- 
tion was  provided,  and  which  was  wholly  in- 
dependent of  the  tax  to  the  state.  The 
reasoning  of  the  Judges  delivering  the  opin- 
ions in  those  cases  applies  with  peculiar  force 
to  the  case  under  consideration. 

The  next  contention  of  the  plaintiff  is  that, 
even  if  the  act  in  question  does  not  prohibit 
such  tax.  the  defendant  has  no  authority 
under  its  charter  to  tax  social  dubsi 
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Without  discussing  the  extent  of  the  tax- 
ing power  of  the  defendant  under  the  pro- 
visions of  its  charter  (Acts  1809-1900,  pp. 
98-103,  c  96),  which  are  very  broad,  It  is 
clear,  we  think,  that  it  has  the  power  to  im- 
pose the  tax  in  question  under  section  1042 
of  the  Code  of  1904.  which  provides  that: 
"In  addition  to  the  state  tax  on  any  license, 
the  council  of  a  city  or  town  may,  when 
anything  for  which  a  license  tax  is  so  requir- 
ed is  to  be  done  within  the  city  or  town,  Im- 
pose a  tax  for  the  privilege  of  doing  the  same 
and  require  a  license  to  be  obtained  there- 
for.   •    •    •" 

While  the  tax  Imposed  by  the  state  upon 
social  clubs  Is  not  called  a  license  tax  In  the 
act  under  consideration,  it  Is  so  designated 
In  the  act  approved  March  12, 1904  (Acta  1904, 
p.  214,  c.  116),  the  statute  now  in  force 
upon  the  subject  It  is  sometimes  difficult  to 
determine  whether  a  sum  imposed  by  statute 
is  a  license  fee  proper  or  a  tax.  In  order 
to  determine  that  question  It  Is  generally  nec- 
essary to  ascertain  the  purpose  of  the  exac- 
tion and  to  determine  the  power  by  virtue 
of  which  It  is  made. 

One  of  the  latest  textbool^s  on  the  subject 
(21  Am.  &  Eng.  Ency.  Law  [2d  Ed.]  773- 
775)  in  discussing  the  difference  between  a 
license  fee  proper  and  a  tax,  says  that: 
^'Where  the  fee  Is  Imposed  for  the  purpose  of 
regulation,  and  the  statute  requires  com- 
pliance with  certain  conditions  in  addition 
to  the  payment  of  the  prescribed  sum,  such 
sum  is  a  license  proper,  imposed  by  virtue 
of  the  police  power;  but,  where  the  fee  is 
exacted  solely  for  revenue  purposes,  and  pay- 
ment of  such  fee  gives  the  right  to  carry  on 
the  business  without  the  performance  of  any 
further  conditions.  It  is  a  tax."  This  statement 
of  the  law  seems  to  be  fully  sustained  by  the 
decisions  of  the  courts. 

The  fee  Imposed  upon  social  clubs  has  all 
the  essential  elements  of  a  license  tax.  Its 
object  is  to  regulate  the  sale  of  ardent  spirits 
and  Intoxicating  mixtures.  The  statute  im- 
posing the  tax  requires  compliance  with  cer- 
tain conditions  to  prevent  a  forfeiture  of  the 
charter  of  such  a  club;  It  provides  to  whom 
such  articles  may  be  sold  or  given  away; 
that  the  clubhouse  or  meeting  place  of  the 
club  shall  not  be  located  In  a  building  in 
which  there  is  a  licensed  public  bar;  the 
hours  during  which  the  clubhouse  or  meeting 
place  may  be  kept  open;  for  reporting  to 
the  clerk  of  the  court  of  the  county  or  cor- 
poration in  which  the  clubhouse  or  meeting 
place  is  located,  monthly,  a  list  of  its  mem- 
bers, and  annually  a  list  of  its  officers  for  the 
ensuing  year;  for  the  minimum  entrance  fees 
and  monthly  dues  which  shall  be  charged 
and  collected;  and  declares  that  for  a  will- 
ful or  negligent  failure  on  the  part  of  the 
social  club  to  comply  with  said  require- 
ments it  shall  forfeit  its  charter. 

But,  even  If  the  defendant  had  no  au- 
thority to  impose  the  license  tax  in  question, 
the  record  does  not  show  that  it  was  not 


voluntarily  paid.  The  circumstances  under 
which  the  plaintiff  paid  are  shown  by  the 
facts  agreed,  which  upon  this  question  are 
as  follows:  "That  It  paid  the  town  of 
Phcebus  *under  protest'  $276.74,  October  15, 
1903,  for  license  commencing  October  10, 
1903,  and  expiring  April  30,  1904.  The  "pro- 
test' referred  to  was  in  the  form  of  a  declar- 
ation made  by  the  club  to  the  town  recorder 
at  the  time  the  license  was  issued,  and  which 
protest  appears  noted  on  stub  of  license  book 
In  recorder's  office  In  these  words:  'Paid 
under  protest*  " 

The  common-law  doctrine  governing  cases 
of  this  kind  is  stated  as  follows  by  the  Su- 
preme Court  of  the  United  States,  in  Lam- 
bom  T.  Dickenson  County,  97  U.  S.  181,  24 
L.  Ed.  926:  "Where  a  party  pays  an  Illegal 
demand  with  a  full  knowledge  of  all  the 
facts  which  render  such  demand  Illegal, 
without  an  Immediate  and  urgent  necessity 
therefor,  or  unless  to  release  his  person  or 
property  from  detention,  or  to  prevent  an 
immediate  seizure  of  his  person  or  property, 
such  payment  must  be  deemed  voluntary, 
and  cannot  be  recovered  back.  And  the 
fact  that  the  party  at  the  time  of  making 
the  pajrment  flies  a  written  protest  does  not 
make  the  payment  Involuntary." 

The  reasons  for  this  apaprently  harsh  doc- 
trine, and  the  difficulties  which  would  re^ 
suit  from  a  different  rule,  are  stated  by 
Judges  Carr  and  Tucker  with  great  clear- 
ness and  force  in  Mayor,  etc.,  of  Richmond 
y.  Judah,  5  Leigh,  306.  See  2  Dillon  on  Mun. 
Corp.  (4th  Ed.)  {  944;  2  Cooley  on  Tax- 
ation (3d  Ed.)  p.  1499;  27  Am.  &  Eng.  EIncy. 
of  Law  (2d  Ed.)  760,  and  cases  cited;  Lin- 
coln y.  City  of  Worcester,  8  Cush.  (Mass.) 
55,  66. 

Judge  Dillon,  in  his  work  on  Municipal 
Ck>rporatlons  (volume  2  [4th  Ed.]  {  940), 
states  that  the  same  principles  are  appli- 
cable to  actions  for  the  recovery  of  money 
paid  for  Illegal  license  taxes  or  flines  Im- 
posed by  a  municipal  court;  and  his  state- 
ment is  sustained  4)y  Judge  CJooley,  in  his 
work  on  Taxation  (volume  2  [3d  Ed.]  p. 
1499).  Emery,  etc.,  y.  City  of  Lowell,  127 
Mass.  138;  Town  Council  of  Cah'aba  y.  Bur- 
nett, 34  Ala.  400;  Douglas  y.  Kansas  Olty, 
147  Mo.  428,  48  S.  W.  851. 

All  payments  are  presumed  to  be  volun- 
tary until  the  contrary  is  made  to  appear. 
2  Cooley  on  Taxation,  p.  1499;  27  Am.  & 
Eng.  Ency.  Law,  762.  The  burden  of  proof 
was  therefore  upon  the  plaintiff  to  show  that 
its  payment  was  not  voluntary.  The  mere 
declaration  of  the  defendant,  when  he  made 
payment,  that  it  was  made  under  ••pro- 
test," does  not  show  that  it  was  not  volun- 
tarily made.  There  is  no  evidence  that  the 
recorder  of  the  town,  who  issued  the  license 
and  noted  the  plaintiff's  protest,  was  au- 
thorized to  receive  the^  payment  made,  or 
that  he  did  receive  It,  of  that  he  In  any  way 
brought  any  pressure  to  bear  upon  the  plain- 
tiff to  compel  payment  of  the  lic^ifld  tax  or 
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had  any  power  to  do  0o»  or  that  any  other 
official  of  the  defendant  town  demanded  pay- 
ment thereof  or  waa  making  any  effort  to 
collect  it 

in  Union  Pac,  etc.  R.  Ga  t.  Gommia- 
Bloners,  etc.,  08  U.  S.  541,  25  L.  Bd.  196,  it 
was  held  by  the  Supreme  Court  of  the 
United  States  that  the  payment  of  taxes 
under  a  written  protest,  without  a  demand 
therefor  or  an  effort  to  collect  the  same,  did 
not  make  the  payment  a  compulsory  one  in 
such  sense  as  to  giye  the  party  paying  the 
right  to  recover  tue  amount  thereof. 

In  Douglas  y.  Kansas  City,  supra,  it  was 
held  that  an  illegal  license  tax  was  not 
recoverable  where  there  is  no  evidence  of 
threats  or  notification  to  pay.  Neither  can  a 
party  claim  that  he  paid  a  license  tax  under 
compulsion,  merely  because  of  liability  to 
fine  and  imprisonment  in  the  event  he  did 
not  pay.  Town  Council  of  Cahaba  t.  Bur- 
nett, 34  Ala.  400. 

See,  also,  Bmery  t.  Lowell,  supra. 

We  are  of  opinion  therefore  to  reverse  the 
Judgment  of  the  circuit  court,  and  enter 
Judgment  for  the  defendant  town  as  the 
circuit  court  ought  to  have  dona. 


(106  Va.  M) 

WILSON  et  al.  v.  LANGHORNB  «t  aL 

(Supreme  Court  of  Appeals  of  Virginia. 
March  1,  1906.) 

1.  AssiGincKivTS  FOB  Beiveftt  or  CSKDrrOBS — 
Rights  or  AssiomcEs — Commissiokb. 

Where  the  premises  conveyed  by  an  assign- 
ment for  the  benefit  of  creditors  are  sold  by 
a  commissioner  appointed  by  the  court  in  parti- 
tion proceedings,  and  not  by  the  trustee  named 
in  the  deed  of  assi^inmeAt,  the  trustee  is  not  en- 
titled to  commissions  upon  the  fund  realized 
by  the  sale  under  a  clause  of  the  deed  entitling 
him  to  commissions  for  the  sale  of  the  property 
by  him. 

2.  Sams— Right  to  Employ  Counsel. 

Where  the  creditors  interested  in  an  as- 
signment made  by  their  debtor  were  sui  juris 
and  were  brought  before  the  court  in  a  suit 
to  partition  the  assigned  property,  and  the  trus- 
tee in  the  assignment,  while  made  a  formal  party 
on  the  ground  of  his  ownership  of  the  legal  title, 
had  no  real  interest  in  the  suit,  and  the  property 
was  sold  by  a  commissioner  of  the  court,  and 
the  funds  were  paid  into  court  by  him,  so  that 
the  trustee  was  not  even  entitled  to  commis- 
sions, the  trustee  could  not  bind  the  creditors 
otherwise  represented  by  counsel  of  their  own 
choosing  by  a  contract  employing  counsel  to 
conduct  an  appeal. 

Appeal  from  Corporation  Court  of  Lynch- 
burg. 

Action  for  partition  by  Harry  S.  Langhome 
against  George  W.  Langhome,  trustee,  etc., 
and  others.  The  property  in  controversy  was 
sold  by  commissioners,  the  proceeds  were 
brought  into  court,  and  certain  defendants, 
viz.,  W.  D.  Wilson,  Jr.,  trustee  under  an 
assignment  for  the  benefit  of  the  creditors 
of  A.  A.  Langhome,  F.  W.  Whitacre,  and 
J.  8,  Diggs,  petitioned  for  an  allowance  of 
commissions  and  counsel  fees.  The  petitions 
were  answered  by  the  other  parties  to  the 


•nit,  and,  the  rdief  prayed  being  denied, 
the  petitioners  appealed.    Affirmed. 

J.  Singleton  Diggs,  for  appellants.  Caskie 
A  Coleman,  Leon  Qoodman,  Harrison  &  Long, 
John  H.  &  L.  D.  Lewis,  and  Alfred  B. 
Percy,  for  appellees. 

KEITH,  P.  The  case  before  us  Is  the 
sequel  to  that  of  Wilson,  Trastee,  v.  Lang- 
home and  Others,  reported  in  102  Va.  631, 
47  8.  B.  871.  The  case  was  then  remanded 
to  the  corporation  court  of  the  city  of  Lynch- 
burg to  be  proceeded  in,  in  accordance  with 
the  opinion  then  expressed.  A  controversy 
having  arisen  over  the  disposition  of  the 
fund,  a  final  decree  was  entered  In  the  cor- 
poration court  distributing  it  in  accordance 
with  its  opinion,  which  is  filed  in  the  record. 
From  that  decree  this  appeal  was  taken. 

As  it  states  in  a  very  satisfactory  manner 
the  reasons  which  control  Its  decision,  we 
adopt  the  opinion  of  the  court,  and  affirm 
its  decree: 

"This  suit  was  for  partition  and  distribu- 
tion of  an  estate  held  by  Geo.  W.  Langhome, 
tmstee,  for  his  wife  for  life,  and  upon  her 
death  to  be  equally  divided  among  her  chil- 
dren. There  were  a  number  of  liens  and 
claims  against  the  interest  of  A.  A.  Lang- 
home, one  of  the  beneficiaries  in  said  estate, 
and  the  subject  of  this  litigation  was  chiefly 
as  to  whether  his  interest  in  said  estate 
passed  under  a  deed  of  tmst  from  A.  A. 
Langhome  &  Co.  to  Wm.  V.  Wilson,  trastee, 
dated  the  18th  day  of  Jyne,  1892. 

"All  the  creditors  of  A.  A.  Langhome  and 
Wm.  V.  Wilson,  trastee,  were  made  parties 
to  tills  suit,  and  many  of  them  were  repre- 
sented by  counsel.  The  property  was  all 
sold,  and  the  proceeds  brought  into  court  by 
its  commissioners.  The  controversy  then 
arose  between  the  creditors  who  had  declined 
to  release  A.  A.  Langhome  ft  C,  as  provided 
In  said  deed,  and  Geo.  W.  Langhome,  trastee, 
and  those  creditors  who  had  accepted  said 
release  clause,  over  the  distribution  of  the 
fund  in  the  hands  of  the  couA's  receiver. 

"This  court  decided  that  the  interest  of 
A.  A.  Langhome  did  not  pass  under  the 
deed  to  Wul  V.  Wilson,  Jr.,  trastee,  but  on 
appeal  this  court  was  reversed,  and  the  Court 
of  Appeals  held  that  A.  A.  Langhome's  inter- 
est passed  under  the  deed  to  Wm.  V.  Wilson, 
Jr.,  trustee. 

"The  first  question  raised  by  the  petitions 
is  whether  Wilson,  trastee,  is  entitled  to 
commission  of  6  per  centum  on  the  fund 
belonging  to  A.  A.  Langhome's  creditors.. 
Under  said  deed  Wilson,  trustee,  would  have 
been  entitled  to  5  per  centum  commission 
upon  the  fund  passing  through  his  hands 
as  trustee  from  the  sale  of  this  property; 
but  as  he  did  not  sell  the  same,  it  being 
sold  by  the  commissioner  of  this  court,  would 
he  be  entitled  to  such  commission?  In  other 
words,  should  the  court  decree  the  fund 
to  Wilson,  trustee,  for  distribution  when  the 
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creditors  are  all  before  the  court,  In  order 
that  be  may  receive  his  commissions,  and 
thus  make  the  fund  pay  a  commission  to  its 
commissioner  and  receiver  and  also  to  the 
trustee? 

"I  think  not  Wilson,  trustee,  did  not  sell 
this  property,  which  was  a  condition  pre- 
cedent to  his  being  entitled  to  commissions. 
Besides,  it  has  been  the  uniform  practice 
of  this  court  and  all  other  nisi  prius  courts, 
where  there  is  a  deed  of  trust  upon  property, 
and  the  creditors  are  all  before  the  court, 
and  the  court  sells  the  property  by  its  com- 
missioner, to  pay  the  fimd  directly  to  the 
creditors.  A  trustee  is  only  the  agent  for 
creditor  and  debtor  to  act  impartially  be- 
tween them  in  raising  and  distributing  the 
funds  in  accordance  with  the  deed;  and 
where  the  court,  by  its  commissioner,  per- 
forms those  functions,  an  allowance  of  com- 
missions to  the  trustee  would  be  a  mere 
donation,  rather  than  compensation,  as  said 
trustee  never  performed  the  services  for 
which  he  was  to  receive  commissions. 
Where  a  trustee  has  title  to  the  whole  fund, 
and  the  court  enforces  the  trust,  it  will 
always  execute  it  through  the  trustee,  unless 
there  is  good  cause  for  a  different  procedure, 
but  whenever  it  does  execute  the  trust 
through  its  commissioners  the  trustee  is 
never  allowed  commissions.  No  case  can  be 
found  where  the  trustee  has  title  to  only 
a  small  portion  of  the  estate,  to  secure 
creditors  who  are  before  the  court,  which  it 
is  selling  and  distributing  the  proceeds 
among  parties  entitled  thereto,  where  the 
fund  was  decreed  to  the  trustee  for  distri- 
bution. Courts  of  equity  do  not  go  through 
needless  forms.  In  his  answer  Wilson, 
trustee,  did  not  ask  the  fund  to  be  paid  to 
him,  but  to  the  creditors,  recognizing  thereby 
this  well-established  rule  of  courts  of  equity. 
For  the  reasons  above  set  forth  the  petition 
of  Wilson,  trustee,  must  be  dismissed. 

"The  next  question  raised  by  the  petitions 
Is  the  right  of  Diggs  and  Whitaker  to  one- 
half  of  what  each  pei'son  will  receive  under 
said  deed  of  trust  as  their  fee  for  conducting 
the  said  appeal. 

"Diggs  and  Whitaker  were  the  purchasers 
of  Mrs.  Dirom's  $1,000  claim  at  $100,  and 
when  they  entered  into  the  contract  with 
Wilson,  Jr.,  and  took  the  appeal,  and  knew 
at  that  time  that  a  number  of  the  creditors 
had  employed  counsel  to  protect  their  inter- 
ests, they  made  no  mention  of  said  contract 
or  claim  for  fees,  either  to  said  attorneys 
of  record  or  the  creditors.  They  were  not 
employed  by  any  of  the  creditors,  but  by 
Wilson,  trustee,  who  in  his  depositions  says 
he  never  intended  to  employ  them  to  repre- 
sent any  person  who  had  his  own  counsel, 
and  he  did  not  consider  he  had  the  right  to 
do  so.  None  of  the  creditors  who  were 
unrepresented  by  counsel  are  contesting  their 
claim  to  said  fee,, but  only  those  who  had 
counsel. 

"It  is  undoabtedly  well  settled  that  a  trus- 


tee, where  there  are  doubts  and  difficulties 
attending  the  execution  of  his  trust,  may  ap- 
peal to  the  court  for  guidance,  and  as  incident 
to  this  right,  or  when  legal  advice  Is  neces- 
sary, or  when  maintaining  or  defending  the 
deed  of  trust  in  suits  in  which  the  cestui  que 
trust  ia  not  a  party,  may  employ  counsel,  and 
out  of  the  fund  pay  reasonable  counsel  fees. 
The  cases  of  Cochran  v.  Richmond  &  Alle- 
ghany R.  Co.,  91  Va.  839,  21  S.  E.  664,  and 
Berkeley  &  Harrison  v.  Green,  102  Va.  378, 
46  S.  E.  887,  certainly  fall  under  the  above 
rule.  In  the  first  case  the  trustees  only  were 
parties  to  the  suit,  and  not  the  bondholders, 
except  in  answer  to  the  petition  of  Cabell  & 
Smith  for  more  fee.  Cocliran  and  all  the 
bondholders  in  1891  agreed  upon  the  fee,  but 
Cochran  contended  no  part  thereof  should 
come  out  of  the  fund  from  which  he  was  to 
be  paid.  In  that  case  the  trustees  alone  were 
asserting  the  rights  of  the  bondholders,  and, 
of  course,  were  entitled  to  have  counsel  fees 
allowed.  In  the  latter  case  Green,  trustee, 
filed  a  bill  asking  the  aid  of  the  court  in  tlie 
execution  of  his  trust,  and  therefore  had  the 
right  to  retain  counsel  for  that  purpose  and 
pay  them  a  fee  out  of  the  fund.  But  these 
cases  are  not  analogous  to  the  one  at  bar. 
Wilson,  trustee,  in  this  case  was  only  a 
formal  party  holding  the  legal  title,  and  all 
the  creditors  interested  in  the  deed  of  trust 
were  sul  juris  and  before  the  court  He  had 
no  interest  in  the  suit,  not  even  for  com- 
missions, as  the  fund  was  not  raised  by  him. 
It  was  not  his  duty  nor  had  he  the  right  of 
appeal  if  the  court's  view  about  his  com- 
missions is  sound. 

**  'A  trustee  has  such  a  beneficial  interest  in 
the  trust  property  that  he  may  maintain  an 
appeal  from  a  decree  distributing  it  or  taking 
it  out  of  his  possession,  or  otherwise  affecting 
it  adversely  to  the  interests  of  his  cestui  que 
trust,  but  where  both  the  trustee  and  the 
cestui  que  trust  are  parties  the  trustee  cannot 
maintain  an  appeal  to  review  rulings  in  re- 
spect to  the  cestui  que  trust,  who  must  appeal 
on  his  own  behalf.'  22  Am.  &  Eng.  Ency. 
Pleading  &  Practice,  p.  197 ;  Stewart  v.  Codd, 
68  Md.  86. 

"It  is  true  that  in  Virginia  the  Court  of  Ap- 
peals has  held  that  a  trustee  may  appeal, 
though  the  amount  of  no  single  debt  secured 
in  the  deed  of  trust  is  $500.  But  Is  not  this 
ruling  based  upon  the  supposition  that  the 
cestui  que  trustent  inspired  the  appeal,  or  the 
right  which  they  have  to  use  the  name  of  the 
trustee  to  appeal?  Bockes  v.  Hathorn,  78 
N.  T.  222.  The  trustee  being  the  agent  of 
both  parties,  creditors  and  debtor,  and  bound 
to  act  impartially  (Hudson  v.  Barham,  101 
Va.  66,  43  S.  E.  189,  99  Am.  St  Rep.  849). 
what  obligation  is  there  upon  him  to  appeal 
in  a  controversy  between  different  creditors 
of  the  common  debtor,  unless  urged  to  do  so 
by  some  of  the  creditors,  and,  if  done  at  the 
Instance  of  some  of  the  creditors,  would  he 
not  represent  them  alone,  and  not  those  who 
desired  no  appeal  ?    The  Court  of  Appeals  baa 
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in  a  recent  case  (Osborne  t.  Big  Stone  Gap 
Colliery  Co..  96  Va.  68,  30  S.  B.  446)  held 
that  a  trustee  in  a  deed  of  tmst  does  not 
represent  the  creditors  secured  in  proceedings 
in  the  courts  of  this  state  affecting  the  trust 
property.  If,  then,  the  trustee  is  not  bound 
to  appeal,  and  he  does  not  represent  the 
creditors  in  proceedings  In  the  courts  of  the 
state,  so  that  creditors  would  be  bound  by 
his  representation,  can  he  make  contracts  for 
counsel  fees  for  an  appeal  when  the  parties 
already  have  counsel  of  their  own  choosing? 
What  would  be  the  pratical  result  in  this 
case  if  this  contract  were  sustained?  The 
creditors  who  had  counsel  practically  would 
get  nothing  after  paying  their  own  counsel 
whom  they  employed  and  those  whom  the 
trustee  employed  for  them.  Some  of  these 
creditors  would  practically  be  paying  one- 
half  of  the  fund  coming  to  them  for  the 
privilege  of  being  beaten,  or  asserting  their 
rights,  as  advised  by  counsel  of  their  own 
choosing. 

Again,  Wilson,  trustee,  does  not  ask  in  his 
answer  for  any  fee  for  his  counsel,  so  tliat 
parties  to  the  litigation  might  be  put  on 
notice  as  to  such  claim.  Nor  is  the  case  of 
Howard  v.  First  Nat  Bank  (Va.)  27  S.  E. 
492,  2  Va.  Dec.  618,  analogous  to  this  case. 
In  that  case  Howard,  by  arduous  litigation 
in  the  name  of  the  trustee  and  by  direction 
of  the  court,  through  the  courts  of  this  and 
many  other  states,  brought  a  fund  into  the 
circuit  court  of  the  city  of  Richmond,  where, 
in  1888,  the  bank  filed  its  petition  to  become 
a  party  and  prove  its  debt  Its  counsel  did 
nothing  but  file  said  petition  and  prove  its 
claim,  which  was  done  without  difficulty  or 
much  labor,  and  the  court  held  that  it  should 
not  receive  the  benefits  of  Howard's  labors 
without  just  compensation  therefor. 

"It  can  certainly  not  be  contended  that  the 
creditors  who  refused  to  release  Langhorne, 
as  required  in  said  deed  of  trust,  under  ad- 
vice of  counsel,  and  his  individual  creditors 
secured  in  the  third  clause  of  his  deed,  re- 
ceive any  benefits  from  the  services  of  At- 
torneys Diggs  &  Whitaker,  which,  upon  a 
quantum  meruit,  would  entitle  them  to  one- 
half  of  the  small  proportion  of  their  debts 
coming  to  them.  It  would  be  a  case  of  going 
for  wool  and  being  shorn,  and  at  the  same 
time  having  to  pay  the  shearers.  ' 

'^The  case  of  McDonald  v.  Logan,  etc.  (Va.) 
94  S.  E.  490,  was  decided  upon  the  construc- 
tion of  a  contract,  and  can  have  no  bearing 
on  this  case.  The  federal  courts  are  exces- 
sively liberal  on  the  subject  of  granting  fees 
to  counsel,  and  no  state  court,  especially  In 
the  South,  ever  follows  them. 

''For  the  reasons  above  set  forth,  the  court 
does  not  think  Wilson,  trustee,  is  entitled  to 
conunissions,  and  Diggs  &  Whitaker  have  no 
contract  for  fees  binding  the  creditors;  but 
as  to  those  creditors  who  were  not  represent- 
ed in  the  suit  and  are  not  contesting  their 
fees  they  may  be  allowed  a  fee  of  one-half  of 
the  recovecy  for  each.** 


a05  Va.  51) 

ARAGON  COFFEE  CJO.  v.  ROGERS. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  1,  1906.) 

L  Bills  and  Notes — Bona  Fide  Pubchasebs 
—  Pubchasebs    fbom     Bona     Fide    Pub- 

0HASEB8. 

A  purchaser  of  a  note  from  a  bona  fide 
purchaser  is  entitled  to  stand  in  the  place  of 
the  latter  in  enforcing  the  note,  although  he 
himself  has  notice  of  eqaities  existing  between 
the  original  parties. 

[Ed.  Note.^For  cases  in  point,  see  voL  7, 
Gent  Dig.  Bills  and  Notes,  §§  937-943.] 

2,  Save — Rbfubohass  bt  Payee. 

Where  the  pa^ee  of  a  note,  after  selling  the 
same  to  a  bona  fide  purchaser,  repurchases  it, 
he  does  not  therebv  acquire  any  better  right 
against  the  maker  than  be  iKwsessed  in  the  first 
instance. 

3.  Evidence  —  Pbesumftionb  —  Refusal  to 
Testify. 

Where  alleged  facts  are  necessarily  in  the 
possession  of  a  party,  and  he,  when  called  as  a 
witness,  persistently  and  without  any  apparent 
reason  refuses  to  disclose  them,  it  may  be  pre- 
sumed that' such  facts  do  not  exist. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Gent.  Dig.  Evidence,  §§  9&-100.] 

4«  Bills  and  Notes — Bona  Fide  Pubchasebs 
— Questions  fob  Juby. 

The  question  of  whether  a  purchase  of  a 
note  from  a  bona  fide  purchaser  was  made  in 
aood  faith,  or  was  made  as  agent  for  the  payee 
in  order  to  defeat  a  defense  of  the  maker  as 
against  the  payee,  was  for  the  jury,  where  the 
pureliase  was  made  four  months  after  the  ma- 
turity of  the  note,  with  the  knowledge  that  it 
involved  a  lawsuit  and  was  made  at  the  sugr 
gestion  of  a  principal  stockholder  of  the  payee, 
who  was  closely  related  to  the  purchaser,  where 
it  involved  the  disposition  of  securities  by  the 
purchaser,  and  where  the  latter,  on  being  put 
on  the  witness  stand,  persistently  refused  to  ex- 
plain why  he  made  the  purchase.  ^ 

Error  to  Gireult  Gourt  of  Gity  of  Rich- 
mond. 

Action  by  Alfred  M.  Rogers  against  J.  W. 
Harrison,  doing  business  under  the  name 
and  style  of  Aragon  Goffee  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

H.  W.  Goodwyn  and  S.  A.  Anderson,  for 
plaintiff  in  error.  Leake  &  Garter,  for  de- 
fendant in  error. 

KEITH,  P.  J.  W.  Harrison,  doing  business 
under  the  name  and  style  of  the  Aragon  Gof- 
fee Gompany,  of  Richmond  city,  purchased 
of  Hills  Bros.  Go.,  a  corporation  in  the  city 
of  New  York,  500  bags  of  coffee,  for  which 
it  made  its  negotiable  note  for  $8,727.02, 
dated  January  11,  1904,  payable  four  mouths 
after  date  to  Hills  Bros.  Go.,  or  order,  at 
Planters'  National  Bank,  Richmond,  Va. 
Before  the  maturity  of  this  note  it  was 
indorsed  to  the  National  Park  Bank  of  New 
York,  who  it  is  conceded  acquired  it  in  the 
ordinary  course  of  business,  and  was  an 
innocent  holder  of  it  tor  value  and  without 
notice.  When  the  note  fell  due,  payment 
was  demanded  and  refused,  and  the  note 
was  duly  protested.  On  November  14,  1904, 
this  uote  was  indorsed  to  Alfred  M.  Rogers, 
wijthout  recourse,  who  paid  to  the  National 
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Park  Bank  $3,841.69,  the  full  amount  repre- 
sented by  the  note,  principal,  and  interest. 

In  March,  1905,  Rogers  sued  the  Aragon 
CJoffee  Company  upon  this  note.  The  defend- 
ant pleaded  nil  debit  and  a  plea  of  set-off,  in 
which  he  avers  that  he  purchased  of  Hills 
Bros.  Co.  a  obtain  lot  of  coffee,  which  was 
represented  to  be  sound  and  as  good  as  the 
sample  of  coffee  then  and  there  exhibited 
to  the  defendant  by  Hills  Bros.  Co.;  and 
that  he  afterwards  purchased  500  sacks  of 
the  coffee,  relying  on  the  promise  of  Hills 
Bros.  Co.  that  it  was  pure  and  unadulterated, 
and  as  good  as  the  sample  shown  and  ex- 
hibited to  the  defendant  company.  The  plea 
then  alleges  that  the  coffee  was  not  sound 
and  free  from  defects,  but  was  imsound, 
and  that  both  the  sample  and  the  coffee 
had  been  tampered  with  and  adulterated, 
but  so  akillfully  and  cunningly  that  the  de- 
fendant did  not  discover  the  fraud  and  could 
not  have  discovered  it  without  such  a  care- 
ful examination  as  no  man  would  make  un- 
less he  had  reason  to  suspect  the  perpe- 
tration of  a  fraud;  that  the  coffee  delivered 
was  so  common  and  inferior,  and  gave  forth 
such  an  offensive  odor  when  roasted  and  made 
into  a  beverage,  that  it  could  not  be  used,  as 
to  use  it  in  his  business  would  damage  his 
trade  and  reputation.  The  plea  further 
avers  that  Hills  Bros.  Go.  is  the  real  plain- 
tiff in  the  suit,  and  that  it  has  formed  an 
unlawful  combination  with  the  National 
Park  Bank  of  New  Tork  and  Alfred  M. 
Rogers,  the  object  of  which  was  vn*ong- 
f ully  and  unlawfully  and  by  deceit  to  cut  de- 
fendant off  and  prevent  him  from  showing 
his  rightful  and  lawful  set-offs  and  equities 
against  said  note.  In  conclusion  he  claims 
to  hav^  been  damaged  by  the  fraud  practiced 
upon  him  in  the  sum  of  $1,987.10,  which 
sum  he  seeks  to  have  set  off  against  the 
note,  and  the  balance  of  $1,740.92  was 
brought  into  court,  which,  tiie  def^idant 
stated  he  was  ready  to  pay  to  the  plaintiff. 

Upon  this  plea  issue  was  taken;  and,  evi- 
dence on  the  part  of  the  plaintiff  and  the 
defendant  on  this  plea  having  been  Intro^ 
duced  before  the  Jury,  the  plaintiff  demurred 
to  the  defendant's  evidence,  tite  Jury  found 
a  verdict  subject  to  the  demurrer  to  the 
evidence,  and  the  court  gave  Judgment  In 
favor  of  the  plaintiff,  to  be  credited  by  the 
amount  which  the  defendant  had  paid  Into 
court 

We  observe  in  limine  that  there  is  no  oc- 
casion to  discuss  the  transaction  as  between 
the  Aragon  O^ee  Company  and  Hills  Bros. 
Co.  The  evidence  Is  conclusive  to  show  a 
bald  and  iniquitous  fraud.  The  only 
question  which  we  need  to  consider  is  wheth- 
er or  not  the  parties  before  the  court 
occupy  such  a  relation  to  the  transaction  as 
that,  under  the  law  merchant,  we  must  shut 
our  eyes  to  the  truth  and  close  the  door 
upon  all .  lnvestlgati<«i. 

The  National  Park  Bank,  being  this  holder 
for  value  and  without  notice^  could  transmit 


a  complete  title  to  a  third  person,  efven 
though  that  third  person  had  knowledge 
of  the  facts  which  would  have  defeated  a 
recovery  upon  the  note  In  the  hands  of  the 
payee;  the  general  rule  being  that,  'If  a 
person  take  with  notice  purchase  from  one 
without  notice,  he  is  entitled  to  stand  in  the 
latter*s  shoes  and  take  shelter  under  his  eood 
faith.  If  it  were  not  so,  the  bona  fide  pur- 
chaser without  notice  might  be  unable  to  dis- 
pose of  the  property,  and  thus  its  value  In 
his  hands  be  materially  deteriorated.  A 
bona  fide  holder,  It  Is  said,  is  entitled  to 
have  the  whole  world  for  his  maiiiet 

But  there  is  an  exception  to  this  rule, 
which  is  well  established:  If  the  payee  sell 
negotiable  paper  to  an  innocent  third  party 
and  repurchase  it,  he  does  not  thereby  ac- 
quire any  better  right  against  the  maker 
than  he  possessed  in  the  first  instance.  Su- 
preme Court  of  Wisconsin,  in  Andrews  v. 
Robertson,  87  N.  W.  190,  54  L.  R.  A.  673, 
87  Am.  St  Rep.  870;  Church  v.  Ruland,  64 
Pa.  432;  Ely  v.  Wilcox,  26  Wis.  91;  Elwell 
V.  Tatum,  6  Tex.  Civ.  App.  397,  24  S.  W. 
71,  25  S.  W.  434;  Hoye  T.  Kalashian  (R. 
I.)  46  Atl.  271;  Tod  t.  Wick  Broa.  36 
Ohio   St  370. 

Judge  Cooley,  in  Kost  v.  Bender,  25  Mich. 
615,  says:  "As  a  general  rule,  the  bona 
fide  holder  of  negotiable  paper  has  a  right 
to  sell  the  same^  with  all  the  rights  and 
equities  attaching  to  it  in  his  own  hands, 
to  whoever  may  see  fit  to  buy  of  him,  whether 
such  purchaser  was  aware  of  the  original 
infirmity  or  not  Without  this  right  he  would 
not  have  the  full  protection  which  the  law 
merchant  designs  to  afford  him,  and  nego- 
tiable paper  would  cease  to  be  a  safe  and 
reliable  medium  for  the  exchanges  of  com- 
merce. For,  if  one  can  stop  the  negotiabil- 
ity of  paper  against  which  there  is  no  de- 
fense, held  by  another,  it  is  obvious  that 
an  important  element  in  its  value  is  at 
onoe  taken  away.  But  this  rule  has  never 
been  applied  to  a  purchase  by  the  original 
payee,  and  It  is  not  essential  to  the  pro- 
tection of  the  Innocent  indorsee  that  it  should 
be.  It  cannot  be  very  important  to  him 
that  there  is  one  person  incapable  of  suc- 
ceeding to  his  equities,  and  who  consequently 
would  not  be  likely  to  become  a  purchaser. 
If  he  may  sell  to  all  the  rest  of  the  com- 
munity, the  market  value  of  his  security 
is  not  likely  to  be  affected  by  the  circum- 
stance that  a  single  individual  cannot  com- 
pete for  its  purchase — especially  when  It  is 
considered  that  the  nature  of  the  negotiable 
securities  is  such  that  their  market  value 
is  very  little  influenced  by  competition.  Nor 
Is  there  any  rule  or  principle  of  law  that 
would  be  violated  by  permitting  the  maker 
to  set  up  his  defense  against  the  payee. 
when  he  becomes  the  indorsee,  with  the 
same  effect  that  he  might  have  done  before 
it  had  been  sold  at  all;  nor  Is  there  any 
valid  reason  against  it** 

In  this  case,  then,  it  was  not  suflSdent 
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for  the  defendant  to  show  that  there  was 
fraud  in  the  transaction  between  him  and 
Hills  6ro&  Co.,  for,  notwithstanding  that 
fraud,  the  National  Park  Bank,  being  a 
bona  fide  holder  of  the  note,  could  transmit, 
and  Rogers,  the  plaintiff,  could  acquire,  a 
title  to  the  note,  free  from  all  antecedent 
equities,  unless  there  was  evidence  tending 
to  prove  that  Rogers  purchased,  not  for 
himself,  but  for  the  original  payee  in  the 
note.  Hills  Bros.  Co.,  and  that  this  company 
and  not  Rogers  was  the  actual  beneficial 
plaintiff.  We  will  therefore  consider  the  evi- 
dence in  the  light  of  these  principles. 

The  only  evidence  adduced  by  the  plaintiff 
was  the  note  upon  which  he  sued.  Having 
read  that  to  the  jury,  he  rested. 

The  history  of  that  note  Is  given  In  the 
record.  The  National  Park  Bank  acquired 
It,  as  we  have  already  said,  in  due  course 
of  business,  and  is,  under  the  law  merchant, 
to  be  considered  an  innocent  holder  for  value 
and  without  notice. 

On  May  16,  1904,  the  attorney  for  the 
National  Park  Bank  wrote  to  the  Aragon 
Coffee  Company  the  following  letter: 

"Qentlemen :  My  client,  the  National  Park 
Bank,  holds  your  note  for  the  sum  of  $8,727.- 
02  to  the  order  of  the  Hills  Bros.  Co.  which 
matured  on  the  11th  Inst,  and  has  been  re- 
turned from  the  bank  where  It  was  payable 
protested.  The  note  has  been  placed  In  my 
hands  with  Instructions  to  take  such  steps 
as  may  be  necessary  to  collect  it,  and  I 
have  to  request  that  you  will  send  me  with- 
out delay  your  check  for  the  amount  of  the 
note,  with  interest  to  date  and  $1.00  pro- 
test fees." 

To  this  letter  the  Aragon  Coffee  Company 
replied,  through  its  attorney: 

''Richmond,  Va.,  May  24,  1904. 

"•  •  •  Your  letter  of  May  16th  to 
the  Aragon  Coffee  Co.  has  been  referred  .to 
me,  and  in  reply  I  beg  to  state  that  this 
note  represents  the  purchase  price  of  coffee 
bought  by  the  Aragon  Coffee  Co.  from  Hills 
Bros.  &  Co.  The  said  coffee  was  not  ac- 
cording to  sample  and  that  the  attention  of 
Hills  Bros,  was  called  to  this  in  several 
letters  to  them  from  the  Aragon  Coffee  Co. 
some  time  past,  but  which  they  refused 
to  consider.  li|Iy  clients  are  perfectly  square 
people  in  every  particular,  but  do  not  pro- 
pose to  pay  for  coffee  that  they  cannot  use. 
I  would  suggest  that  you  will  probably  find 
your  way  easier  to  make  this  money  out 
of  Hill  Bros.  &  Co.  than  out  of  the  Aragon 
Coffee  Co. 

"Very  truly  yours,       H.  W.  Goodwyn.* 

It  Is  among  the  agreed  facts  in  the  case 
that  Hills  Bros.  Co.  had  to  their  credit  with 
the  National  Park  Bank  during  all  the  pe* 
rlod  covered  by  this  investigation  at  least 
the  sum  of  $5,000.  It  appears  that  one  of  the 
principal  stockholders  in  Hills  Bros.  Co.  was 
the  father-in-law  of  the  plaintiff,  Rogers; 
that  his  biother-in-law  was  the  president  of 


the  company;  and  that  his  wife  was  one  of 
the  stockholders  in  the  company.  It  further 
appears  that  the  first  Information  Rogers  had 
with  respect  to  this  note  was  derived  from 
his  father-in-law;  that  at  his  suggestion  the 
plaintiff  went  to  the  attorney  for  the  National 
Park  Bank,. in  whose  custody  the  note  was; 
that  he  purchased  It,  paying  the  full  prin- 
cipal and  Interest  due  upon  the  note;  that 
in  order  to  make  the  purchase  he  had  to  raise 
the  money  by  the  sale  of  stocks;  that  he  took 
the  note  from  the  bank  without  recourse 
after  it  had  been  protested,  and  with  the 
knowledge  that  Its  collection  would  Involve 
lawsuit  He  was  put  upon  the  stand  as  a 
witness  by  the  plaintiff  in  error,  and  every 
effort  to  elicit  the  truth  with  respect  to  this 
transaction  was  met  with  evasion,  equivoca- 
tion, or  silence.  He  was  asked  if  to  answer 
the  questions  would  tend  to  Incriminate  him. 
He  replied  that  it  would  not  The  question 
again  would  be  put  to  him,  and  he  would 
again  decline  to  answer.  Why  he  should 
have  desired  to  make  this  Investment,  when 
in  order  to  make  it  he  found  It  necessary 
to  change  his  Investment  and  dispose  of 
stocks,  it  Is  Impossible  to  answer  with  even 
a  reasonable  conjecture.  He  paid  full  value 
for  a  protested  note;  he  took  it  without  re- 
course; he  knew  that  It  Involved  a  lawsuit; 
and  yet  when  called  upon  to  explain,  every 
question  was  met  with  a  refusal  to  answer. 

In  Wlgmore  on  Evidence  (volume  1,  |  285) 
It  is  said:  ''The  consciousness  Indicated 
by  conduct  may  be,  not  an  Indefinite  one 
affecting  the  weakness  of  the  cause  at  large, 
but  a  specific  one  concerning  the  defects  of 
a  particular  element  in  the  cause.  The  fail- 
ure to  bring  before  the  tribunal  some  clrcun> 
stance,  document  or  witness,  when  either 
the  party  himself  or  his  opponent  claims 
that  the  facts  would  thereby  be  elucidated, 
serves  to  indicate,  as  the  most  natural  Infer- 
ence, that  the  party  fears  to  do  so,  and  this 
fear  is  some  evidence  that  the  circumstance 
or  document  or  witness,  if  brought,  would 
have  exposed  facts  unfavorable  to  the  party. 
These  Inferences,  to  be  sure,  cannot  fairly 
be  made  except  upon  certain  conditions;  and 
they  are  also  open  always  to  explanation  by 
circumstances  which  make  some  other  hypoth- 
esis a  more  natural  one  than  the  party's 
fear  of  exposure.  But  the  propriety  of  such 
an  inference  in  general  Is  not  doubted.  The 
nonproductlon  of  evidence  that  would  natur- 
ally have  been  produced  by  an  honest  and 
therefore  fearless,  claimant  permits  the  In- 
ference that  its  tenor  is  unfavorable  to  the 
party's  cause." 

And  continuing  this  subject  the  same 
author,  at  section  289,  says:  "At  oonmion 
law  the  party-opponent  In  a  civil  case  was 
ordinarily  privileged  from  taking  the  stand; 
but  he  was  also  disqualified;  and  hence  the 
question  could  rarely  arise  whether  his  fail- 
ure to  testify  oould '  justify  any  Inference 
against  hlnu  But  since  general  abolition 
both  of  the  privilege  and  the  dlsanallflca- 
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tion,  the  party  has  become  both  competent 
and  compellable  like  other  witneeses;  and 
the  question  plainly  arises  whether  his  con- 
duct is  to  be  judged  by  the  same  standards 
of  inference.  This  question  should  natur- 
ally be  answered  in  the  affirmative." 

It  seems  plain  to  us  that  there  is  a  stronger 
presumption  to  be  raised  against  a  party  in 
whose  possession  the  facts  must  be,  if  they 
exist,  by  which  suspicion  would  be  removed 
and  all  question  as  to  the  propriety  of  his 
conduct  be  set  at  rest,  who  stolidly  refuses, 
without  the  suggestion  of  a  reason,  to  aid 
the  court  in  arriving  at  the  truth.  It  is  with- 
in the  bonds  of  possibility  that  a  reason  ex- 
isted why,  "as  a  matter  of  business,"  to  use 
his  own  language,  the  plaintiff  may  have 
thought  it  desirable  to  buy  a  protested  note 
which  he  knew  could  only  be  collected  as 
the  result  of  lawsuit  If  such  explanatory 
*facts  existed,  they  were  In  his  breast,  and 
his  refusal  to  disclose  them  warrants  the 
hypothesis  that  he  feared  the  exposure. 

As  was  said  in  Union  Bank  v.  Stone,  50  Me. 
696,  79  Am.  Dec.  631;  **There  was  evidence 
proving  or  tending  to  prove  that  a  notice 
of  demand  and  nonpayment  had  been  given 
the  defendant  He  had  been  notified  to 
produce  it,  and  did  not.  He  was  present  and 
not  a  witness.  If  he  had  never  received 
such  a  notice,  he  knew  it,  and,  knowing  it, 
would  be  little  likely  to  omit  an  opportunity 
of  stating  a  fact  thus  conclusively  In  his 
favor.  The  evidence  tended  strongly  to 
charge  him.  A  word  f^m  his  lips  might 
exonerate  him  from  all  liability.  •  •  ^ 
If  notice  had  been  received,  and  the  defend- 
ant knew  it  he  might  well  be  silent  The 
■tteranoes  of  the  truth  would  establish  the 
plaintifTs  claim.  ^  ^  ^  If  he  were  a  wit- 
ness, he  must  either  state  the  truth  or  a 
falsehood.  If  he  testified  truly,  his  hope 
of  a  successful  defense  was  at  an  end.  The 
defendant  does  not  ofPer  his  own  testimony. 
He  prefers  the  adverse  inferences  which  he 
cannot  but  perceive  may  be  drawn  there- 
from, to  any  statements  he  could  truly  give 
or  to  any  explanations  he  might  make.  He 
prefers  any  inferences  to  giving  his  testimony. 
Why?  Because  no  inferences  can  be  more 
adverse  than  would  be  the  testimony  he 
would  be  obliged  by  the  truth  to  give.  The 
fact  of  not  testifying  was  obvious  to  the  Jury. 
•  •  ^  No  court  could  perceive  such  a  fact 
without  attaching  some  degree  of  importance, 
more  or  less,  to  its  existence,  according  to 
the  necessity  of  the  testimony  and  the  emer- 
gencies of  the  defense.  No  Judge  exists  who 
would  not  i<  the  trial  had  been  before  him, 
regard  this  as  a  fact  bearing  on  his  de- 
cision." 

And  in  Brown  v.  Schock,  77  Pa.  471,  It  Is 
said:  "A  man  of  ordinary  intelligence  must 
know  that  his  falling  to  appear,  when  he  bad 
a  strong  motive  to  appear,  would  be  evidence 
against  him ;  if  he  relies  upon  his  liability  to 
disprove  the  motive  imputed,  he  takes  the 


risk,  but  he  leaves  the  effect  of  his  conduct 
as  a  matter  of  evidence  for  the  opposite  side, 
to  go  to  the  Jury." 

In  Bastrop  State  Bank  t.  Levy,  106  La. 
686»  31  South.  164,  the  court  said:  ''Judi- 
cial tribunals  are  established  to  administer 
Justice  between  litigants,  and  the  first  and 
most  important  step  to  that  end  is  the  as- 
certainment of  the  truth  of  the  controversies 
which  come  before  them.  It  is  only  when 
the  truth  is  ascertained  that  the  law  can  be 
properly  applied  in  the  Just  settlement  of 
disputes.  Litigants  owe  the  duty  of  assist- 
ing in  every  legitimate  way  in  the  elucida- 
tion of  the  truth.  When  a  defendant  can 
by  his  own  testimony  throw  light  upon  mat- 
ters at  issue,  necessary  to  his  defense  and 
peculiarly  within  his  own  knowledge  If  the 
facts  exist  and  fails  to  go  upon  the  witness 
stand,  the  presumption  is  raised,  and  will 
be  given  effect  to,  that  the  facts  do  not  exist" 

These  cases  are  dted,  not  because  of  any 
similitude  of  their  facts  to  the  case  before  us, 
but  because  all  of  them  Illustrate  and  en- 
force the  principle  that,  when  a  party  can 
by  his  own  testimony  throw  light  upon  the 
matter  in  issue  and  fails  to  go  upon  the  wit- 
ness stand,  the  presumption  is  raised,  and 
will  be  given  effect  to,  that  the  facts  do  not 
exist 

In  the  case  of  Battersbee  v.  Oalkina  (Iflch.) 
87  N.  W.  760,  a  firm  of  Niagara  Falls,  N.  Y., 
wore  payees  and  holders  of  the  note  in  suit 
It  was  a  negotiable  promissory  note,  payable 
to  their  order.  It  was  sold  before  maturity 
to  a  savings  bank  in  Detroit  under  cir- 
cumstances which  admittedly  made  the  bank 
a  bona  fide  purchaser.  It  was  sold  to  this 
bank  by  the  attorney  of  the  payees,  to  whom 
it  had  been  sent  for  collection.  It  did  not 
appear  whether  or  not  the  payees  directed 
such  sale.  The  attorney  Indorsed  the  note 
before  sale  in  blank,  as  the  payees  had 
previously  done.  The  note  went  to  protest 
for  nonpayment  and  subsequently  it  was  in- 
dorsed to  **any  bank  or  order,**  over  the 
signature  of  the  savings  bank,  and  trans- 
ferred to  a  state  bank,  which  sent  to  the 
savings  bank  its  check  for  the  amount  due 
upon  the  note.  Plaintiff  was  the  cashier  of 
the  state  bank,  and  testified  that  he  was 
not  the  owner  of  the  note,  and  had  brought 
this  action  for  the  benefit  of  the  bank.  The 
defendant  who  was  the  maker  of  the  note, 
sought  to  show  that  the  note  was  obtained  by 
fraudulent  representations  made  by  an  agent 
of  the  payees.  The  attorney  for  the  payees 
before  mentioned,  called  as  a  witness  for 
the  defendant  testified  that  he  received  the 
note  before  maturity  for  collection,  and  in- 
dorsed and  sold  it  to  the  savings  bank,  and 
received  payment  of  the  consideration,  which 
he  put  in  the  bank  to  his  own  credit  and 
checked  out  as  he  did  other  money.  That 
he  sold  the  note  because  he  wanted  to,  and 
did  not  know  that  he  was  directed  to  do  so  by 
the  payees.    It  was  shown  that  after  pro- 
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test  of  the  note  this  attorney  had  a  conversa- 
tion about  the  note  with  a  stockholder  and  di- 
rector of  the  state  bank»  who  was  also  its  at- 
torney, who  said  that  his  bank  wonld  take  It 
The  attorney  of  the  payees  before  mentioned 
also  wrote  plaintiff,  who  was  cashier  of  that 
bank,  about  the  note,  as  did  also  the  city 
bank  after  the  attorney  of  the  payees  had 
told  its  officers  that  the  state  bank,  of  which 
plaintiff  was  cashier,  would  take  the  note. 
The  court  permitted  the  jury  to  find  that 
the  purchase  of  the  note  by  the  state  bank,  of 
which  plaintiff  was  cashier,  was  collusive,  as 
agent  for  the  payees,  holding  that,  if  it  was 
not  a  purchaser  In  the  ordinary  sense,  It 
would  not  be  entitled  to  set  up  the  bona  fides 
of  the  savings  bank,  and  refused  to  direct 
a  verdict  for  the  plaintiff.  In  considering 
this  question  on  a  writ  of  error  from  a  judg- 
ment In  favor  of  the  defendant,  the  Supreme 
CJourt  said:  'mie  plaintiff's  -counsel  say 
that,  being  indorsed  in  blank,  the  posses- 
sion of  the  note  was  sufficient  proof  of 
plaintiff's  right  to  sue,  and  that  it  was  error 
to  permit  the  Jury  to  defeat  the  plaintiff 
upon  this  ground,  which  they  may  have  done 
under  the  charge.  In  the  case  of  Kost  v. 
Bender,  25  Mich.  515,  It  was  held  that  the 
payee  of  a  note  could  not  avoid  the  equities 
In  favor  of  the  maker  by  repurchasing  the 
note  from  a  bona  fide  holder,  to  whom  he 
had  sold  it.  This  rule  should  apply  in  this 
case,  if,  as  claimed,  the  transfer  to  the  Oroe- 
well  bank  (the  bank  of  which  the  plaintiff 
was  the  cashier)  was  colorable  only,  to  cover 
an  actual  payment  or  repurchase  by  Myers 
&  Go.  (the  payees),  or  by  their  attorney  on 
their  behalf.- 

The  case  under  consideration  Is,  In  our 
judgment,  far  stronger  to  show  a  collusive 
purchase  upon  the  part  of  Rogers  than  the 
one  cited.  The  facts  which  are  set  forth 
In  this  opinion,  coupled  with  the  conduct  of 
the  plaintiff  when  upon  the  stand  as  a  wit- 
ness, Inexplicable  upon  any  reasonable  hy- 
pothesis, except  that  he  feared  to  disclose 
the  truth  and  preferred  to  take  the  chance 
of  success  by  permitting  the  court  and  jury 
to  grope  for  facts  in  the  dark^  when  a  word 
from  him  giving  a  rational  account  of  his 
conduct  would  have  dispelled  all  doubt,  war- 
ranted the  jury  In  believing  that  the  National 
Park  Bank,  being  possessed  of  funds  belong- 
ing to  Hills  Bros.  Co.,  which  company  was 
ultimately  liable  to  It  for  the  note,  con- 
cluded not  to  risk  a  lawsuit  but  to  look  to 
its  Immediate  Indorser,  Hills  Bros.  O).,  and 
so  Informed  that  company,  which  then  hatch- 
ed the  scheme  of  a  purchase  of  the  note  by 
Rogers,  and  thus  hoped  to  consummate  Its 
fraud. 

We  think,  upon  the  whole  case,  it  was  for 
the  jury  to  say  whether  Rogers  was  a  pur- 
chaser in  good  faith  or  was  conniving  with 
Hills  Bros.  Co.  to  purchase  the  note  as 
their  agent.  In  order  to  defeat  the  equities  of 
the  Aragon  Coffee  Company. 


It  follows  that  the  judgment  upon  the  de- 
murrer should  have  been  in  favor  of  the  de- 
fendant, and  this  court  will  enter  such  judg- 
ment as  the  circuit  court  ought  to  have 
rendered. 

CARDWEUi  and  HARRISON,  JJ.,  ab- 
sent 
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HATTON  V-  MOUNTFORD  et  ux. 
(Supreme    Court     of     Appeals    of     Virginia. 
March  1,  1906.) 

1.  Masteb  and  Scbvant-<3ontbact8  or  Bic- 

PLOYICKNT^DUTICS  OF   BBBVANT. 

Where  there  is  no  express  contract  be- 
tween an  employer  and  an  employ^,  ImpoBlDg 
upon  the  latter  a  higher  degree  of  skill  and 
diligence  in  the  discbarge  of  his  duties,  only 
the  ordinary  and  reasonable  skill  and  diligence 
which  is  implied  by  law  can  be  required  of  him. 
bu^  if  he  contracts  for  a  higher  degree  of  skill 
and  diligence  than  the  law  implies,  he  must 
perform  his  duties  with  the  skill  for  which 
he  contracts,  and  cannot  excuse  himself  for 
failing  to  do  so  by  showing  that  he  performed 
the  duties  of  his  position  with  the  ordinary  de- 
gree of  skill  ana  diligence  required  by  law. 
[Ed.  Note. — ^For  cases  in  point,  see  voL  84, 
Cent  Dig.  Master  and  Servant,  t  67.] 

2.  Sams. 

A  contract  employing  a  music  teacher 
which  required  the  teacher  to  l>e  loyal  in  the 
management  of  the  school,  to  put  forth  his  best 
efforts  for  the  advancement  of  the  music  de- 
partment, to  unite  in  building  ujp  the  institu- 
tion, and  to  assist  in  maintalninp^  discipline, 
required  the  teacher  to  give  a  hisher  degree 
and  grade  of  service  than  is  implied  by  law  in 
the  ordinary  con  tract  ^between  master  and  serv- 
ant 

3.  Sams— DisoHABOB    or    8sEVANl^— AonoNS 

-^I NSTBUCTIONS. 

A  contract  b^  which  defendant  employed 
plaintiff  as  a  music  teacher  required  the  latter 
to  aid  in  building  up  the  school,  to  assist  in 
maintaining  discipline,  and  to  put  forth  his 
best  efforts  for  the  advancement  of  the  music 
department,  thus  imposing  on  him  the  duty  to 
exercise  a  higher  degree  of  skill  and  diligence 
than  is  ordinarily  implied  by  law  in  a  contract 
between  master  and  servant  Defendant  was 
discharged  by  plaintiff,  and  In  an  action  for 
the  discharge  tnere  was  evidence  that  defend- 
ant was  inattentive  to  his  duties,  rude  to  pupils 
and  other  teachers,  and  had,  in  short,  about 
destroyed  the  music,  department  The  court 
attempted  to  cover  the  whole  case  by  a  charge 
to  find  for  defendant  if  plaintiff  by  his  negli- 
gence and  discourtesy  so  conducted  himself  as 
to  injure  plaintiff's,  business  by  causing  pupils 
to  leave  the  school  or  to  refuse  to  take  music 
Held,  that  the  charge  was  erroneo\is  in  failing 
to  bring  to  the  jury's  attention  the  point  that 
plaintiff  had  contracted  for  a  higher  degree  of 
skill  and  diligence  than  is  ordinarily  implied 
by  law  in  the  relationship  of  master  and  serv- 
ant 

4.  Trial  —  Instructions  —  SuFFioiENdr  — 
Presentation  of  Whole  Ca§e. 

An  instruction  given  as  covering  the  en- 
tire case  should  embrace  material  points  in 
the  case,  although  requested  instructions  pre- 
senting the  individual  points  of  the  case  are 
in  themselves  objectionable. 

Error  to  Corporation  Court  of  Danville. 
Action  by  G.  Fryatt  Mountford  and  wife 
against  R.  EL  Hattoo.    There  was  a  judy^ 
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m«[it  for  plalntlffB,  and  defendant  brings  er- 
ror.   Reversed. 

The  first  three  instructions,  requested  by 
defendant  and  refused,  and  which  are  re- 
ferred to  in  the  opinion,  are  as  follows : 

"(1)  The  court  instructs  the  jury  that  If 
they  believe  from  the  evidence  that,  although 
the  plaintiff,  F.  Q.  Mountford  may  possess 
the  capacity  to  make  a  good  teacher,  if  he 
failed  to  put  forth  the  best  efforts  of  that 
capacity  while  In  the  employ  of  defendant, 
then  the  defendant  had  a  right  to  dismiss  him 
without  liability,  and  they  must  find  for  the 
defendant 

"(2)  The  court  Instructs  the  jury  that  If 
they  believe  from  the  evidence  that  the  plain- 
tiffs, Q.  F.  and  E.  E.  Mountford,  failed  to  put 
forth  their  best  efforts  for  the  advancement  of 
the  music  department  of  Roanoke  College  of 
Danville,  or  failed  to  be  perfectly  loyal  to  the 
management  of  the  school,  or  failed  to  try 
to  work  in  harmony  with  the  assistant  music 
teachers,  then  the  defendant  had  a  right  to 
discharge  them,  without  further  liability  un- 
der the  contract  of  employment  and  the  jury 
must  find  for  the  defendant 

**(3)  The  court  instructs  the  jury  that 
every  employ^  Impliedly  undertakes  to  obey 
the  just  and  reasonable  commands  of  the  em- 
ployer, and  to  be  careful,  diligent  and  indus- 
trious in  the  performance  of  what  Is  Intrust- 
ed to  him  to  execute;  and  If  they  believe 
from  the  evidence  that  the  plaintiffs  failed 
under  their  contract  of  employment  In  any 
of  the  above  named  particulars,  then  the  de- 
fendant had  a  right  to  dissolve  the  contract 
and  dismiss  them  without  liability,  and  the 
jnry  must  find  for  the  defendant" 

Qreen,  Withers  &  Green,  for  plaintiff  in 
error.    Julian  Meade,  for  defendants  in  error. 

OARDWELL,  J.  The  judgment  to  which 
this  writ  of  error  was  awarded  was  obtained 
by  the  defendants  in  error  against  the  plain- 
tiff in  error  for  damages  alleged  to  have  beoi 
sustained  by  the  act  of  the  latter  in  dis- 
charging the  former  from  his  employ. 

Plaintiff  in  error  was  on  the  date  of  the 
discharge  of  defendants  in  error,  and  for 
some  time  prior,  the  president  of  Roanoke 
CSollege,  at  Danville,  Va.  The  college  is  an 
institution  of  learning  for  ^oung  ladies,  situ- 
ated in  said  dty  and  conducted  under  the 
auspices  of  the  Baptist  Church.  Among  its 
other  departments  Is  one  of  music,  in  which 
both  vocal  and  instrumental  music  are  taught 
and  prior  to  the  opening  of  the  session  of  the 
college  in  September,  1904,  a  correspondence 
was  begun  between  plaintiff  in  error  and  G. 
F.  Mountford,  one  of  the  defendants  In  error, 
looking  to  the  employment  of  Mountford  and 
his  wife  to  have  charge  of  and  conduct  the 
music  department  of  the  college  during  its 
thox  enwilng  aession.  Plaintiff  in  error  pre- 
imred,  signed,  and  mailed  to  G.  F.  Mountford, 
to  be  signed  by  liim  and  his  wife,  the  follow- 
ing contract: 


Danville,  Va.,  July  29,  1904. 
"This  contract  entered  Into  by  and  between 
R.  E.  Hatton,  party  of  the  first  part  and  G. 
Fryatt  Moimtford  and  wife,  parties  of  second 
part;  whereby  parties  of  the  second  part 
agree  to  come  to  Roanoke  Oolite,  of  Danville, 
and  unite  in  the  building  up  of  the  college, 
and  do  what  they  can  to  that  end  and.  to  be 
perfectly  loyal  to  management  of  school  and 
to  do  or  say  nothing  to  the  detriment  of  the 
college  or  of  the  teachers.  Prof.  Mountford 
agrees  to  teach  In  the  college,  In  the  music 
department  piano  especially  and  such  other 
studies  as  necessary  in  the  music  departm^it 
to  teach  for  a  period  of  thirty  hours  per 
week ;  to  put  forth  his  best  efforts  for  the  ad- 
vancement of  the  department ;  to  try  to  work 
in  harmony  with  the  assistant  music  teacher; 
and  to  assist  In  maintaining  discipline  in  the 
college  and  home.  Mrs.  Mountford  agrees  to 
supervise  or  assist  in  suiiervising  and  snper- 
Intendlng  the  piano  practice  If  necessaiy* 
For  such  the  parties  of  the  second  part  are 
'to  receive  the  sum  of  $550,  for  the  session 
work,  from  R.  E.  Hatton.  This  is  to  be  paid 
by  said  R.  E.  Hatton,  in  eight  equal  pay- 
ments if  desired  by  said  parties  of  the  second 
part  It  is  further  agreed  that  three  months' 
notice  is  to  be  given  before  this  contract  la 
nullified,  or  teachers  employed  for  next  year, 
by  either  party. 

''[Signed]    R.  E.  Hatton, 

"Party  of  the  First  Part. 

-[Signed] 

••[Signed]- 

Mountford,  instead  of  signing  this  contract 
as  he  received  It  made  a  certain  change  there- 
in, viz.,  by  inserting  the  words  "payable 
monthly"  after  "in  eight  equal  payments,*' 
and  striking  out  the  words,  "if  desired  by 
said  parties  of  the  second  party" ;  and  having 
made  this  change  Mountford  copied  the  con- 
tract, and  he  and  his  wife  signed  it  and  re- 
turned it  at  once  to  plaintiff  in  » ror. 

There  is  no  evidence  tending  to  prove  any 
other  contract  than  that  signed  by  defendants 
in  error  and  returned  to  plaintiff  in  error,  ex- 
cept that  no  mention  is  made  therein  or  in 
the  contract  as  prepared  by  plaintiff  in  error 
of  room  and  board  to  be  furnished  to  defend- 
ants in  error  in  addition  to  the  salary  they 
were  to  receive;  but  no  question  arises  in  this 
suit  as  to  room  and  board,  as  that  mattar  was 
agreed  upon  by  correspondence,  and  they 
were,  in  fact  furnished  room  and  board  by 
plaintiff  in  error  up  to  the  time  of  their  dis- 
charge on  December  8,  1904,  and  about  two 
weeks  thereafter. 

Their  contract  having  been  completed,  de- 
fendants in  error  came  to  Roanoke  College 
on  or  about  September  18,  1904,  and  began 
the  performance  of  their  respective  duties — 
Mountford  as  director  of  the  department  of 
music,  and  Mrs.  Mountford  supervising  the 
piano  practice.  For  about  two  weeks  they 
performed  their  duties  fairly  satiBfactorUy,^ 
as  is  admitted,  but  from  that  time  on  untU 
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their  discbarge  plaintiff  In  error  a  nmnber 
of  times,  as  he  claims,  considered  it  necess- 
ary to  remonstrate  with  Mountford  and 
ask  for  a  better  performance  of  his  duties; 
complaints  having  been  made  that  he  had 
not  only  been  negligent  in  the  performance 
of  his  duties  in  several  respects,  and  on  a 
number  of  occasions,  but  on  one  occasion 
was  guilty  of  the  use  of  vulgar  and  repul- 
sive language  In  the  presence  of  one  of  liis 
pupils  and  the  brother  of  another.  These 
remonstrances  were  of  no  avail,  and  in  the 
latter  part  of  November,  1904,  nine  of  the 
young  ladies  in  the  department  of  instru- 
mental music  went  to  plaintiff  in  error's  of- 
fice at  the  college  and  vigorously  complained 
of  Mountford,  and  after  stating  their  griev- 
ances notified  plaintiff  In  error  that  they 
would  stop  instrumental  music  or  leave  the 
college  altogether  if  Mountford  was  re- 
tained as  director  of  music.  By  reason  of 
this  act  of  these  yoimg  ladies,  plaintiff  in 
error  again  remonstrated  with  Moimtforo, 
and  warned  him  that,  unless  he  gave  proper 
attention  to  his  duties,  he  would  be  dis- 
missed, and  plaintiff  in  error  about  this  time 
began  a  correspondence  with  a  musical 
agency  looking  to  providing  a  substitute 
should  the  discharge  of  Mountford  become 
necessary. 

On  the  8th  of  December,  1904,  a  paper 
signed  by  19  of  the  23  or  24  pupils  of  the 
college  then  in  Mountford's  department  was 
presented  to  plaintiff  in  error,  and  after  in- 
quiry of  some  of  the  signers  as  to  the  causes 
for  their  presenting  the  paper  he  called 
Mountford  into  his  office,  explained  the  pur- 
port of  the  paper,  which  was  that  Mount- 
ford had  been  so  negligent  and  InefiOiclent  in 
the  discharge  of  his  duties  the  signers  re- 
fused to  study  under  him  after  the  beginning 
of  the  second  term  of  the  school  (the  second 
half  of  the  session),  and  told  Moimtford  that 
under  the  circumstances  he  could  no  longer 
retain  him  and  his  wife,  and  must  dismiss 
them,  which  he  did  then  and  there.  At 
Mountf ord*s  request,  a  number  of  the  young 
ladles  who  had  signed  'the  paper  referred  to 
were  brought  into  his  presence  and  ques- 
tioned as  to  their  reasons  for  sending  in  the 
paper,  and  their  answers  given  in  Mount- 
ford's  presence.  Whereupon  he  was  in- 
formed that  his  dismissal  could  not  be  with- 
drawn. 

The  foregoing  are  the  facts,  many  of  which 
are  not  controverted,  relied  on  by  plaintiff 
In  error  to  justify  him  In  discharging  de- 
fendants In  error,  except  as  applied  to  Mrs. 
Mountford;  she  having  been,  as  Is  claimed, 
negligent  In  two  respects  which  we  do  not 
deem  it  necessary  to  consider. 

The  verdict  and  judgment  on  plaintiff  in 
error's  special  plea,  plea  of  not  guilty,  and 
a  plea  of  tender  of  the  true  amount  due  to 
defendants  In  error  for  services  to  date  of 
their  discharge,  were  in  favor  of  the  latter, 
as  damages,  for  $628,  subject  to  a  credit  of 
198.44,  paid  into  court  by  plaintiff  in  error. 
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There  were  no  instructions  asked  or  giv^ 
for  defendants  In  error,  and  the  first  assign- 
ment of  error  is  the  refusal  of  the  court  to 
give  three  of  the  five  Instructions  asked  by 
plaintiff  in  error. 

No.  5  deals  solely  with  the  amount  of  dam- 
ages recoverable  by  defendants  in  error,  and 
need  not  again  be  referred  to. 

No.  4  is  as  follows:  '*The  court  instructs 
the  jury  that  If  they  believe  from  the  evi- 
dence in  this  case  that  the  plaintiffs.  Prof, 
and  Mrs.  Mountford,  or  either  of  them,  so 
conducted  themselves  that  by  their  care- 
lessness, negligence,  or  inattention  to  their 
duties,  or  by  their  neglect  and  failure  to 
perform  the  same,  or  that  the  plaintiff  G.  F. 
Moimtford,  by  his  rudeness  and  discourtesy 
to  the  students  and  pupils  in  his  department 
so  conducted  himself  as  to  prejudice,  injure, 
or  damage  the  defendant,  Hatton,  in  his 
business  as  principal  of  Roanoke  College,  or 
that  such  carelessness,  inattention,  and  neg- 
ligence in  performing,  or  in  neglecting  and 
failing  to  perform  such  duties,  or  that  such 
rudeness  and  discourtesy  to  his  said  pupils 
and  students  in  his  said  department,  were 
calculated  to  or  might  prejudice,  injure,  or 
damage  said  defendant,  Hatton,  in  his  said 
business,  by  causing  said  pupils  and  stu- 
dents, or  any  of  them,  to  leave  said  institu- 
tion, or  to  refuse  longer  to  take  music  under 
said  plaintiffs,  or  either  of  them,  in  said  col- 
lege, that  then  the  defendant,  Hatton,  had 
the  right  to  dismiss  and  discharge  said  plain- 
tiffs without  notice,  and  without  furnishing 
board  and  room,  and  without  paying  fur- 
ther salary  beyond  the  time  of  dismissal, 
notwithstanding  said  defendant,  Hatton, 
had  agreed  to  furnish  said  plaintiffs  room 
and  board  and  to  pay  them  $550  for  serv- 
ices for  a  full  session,  and  to  give  three 
months'  notice  before  terminating  their  con- 
tract, and  they  should  find  for  the  defendant" 

The  questions  in  the  case  were,  first  what 
was  the  contract  between  the  parties?  and, 
second,  had  defendants  in  error,  or  either  of 
them,  been  guilty  of  such  misconduct  or 
neglect  in  the  discharge  of  their  duties,  as, 
under  their  contract,  justified  plaintiff  in 
error  in  discharging  them  from  his  employ? 

Where  there  is  no  express  contract  between 
an  employer  and  an  employ^  imposing  upon 
the  latter  a  higher  degree  of  skill,  care,  dili- 
gence, and  attention  in  the  discharge  of  the 
duties  of  the  position  he  contracts  to  fill,  only 
the  ordinary  and  reasonable  skill,  care,  dili- 
gence, and  attention  implied  by  law  can  be 
required  of  him.  But  if  an  employ^  con- 
tracts for  a  higher  degree  of  skill,  etc.,  than 
the  law  implies,  he  cannot  excuse  himself 
from  a  failure  to  live  up  to  his  contract  by 
merely  showing  that  he  performed  the  duties 
of  his  position  with  the  ordinary  and  reason- 
able degree  of  skill,  etc.,  required  of  him  by 
law.  He  must  perform  his  duties  with  the 
d^ree  and  grade  of  service  for  which  he 
oontractk    Crescent     Horse    Shoe    Co.    t. 
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Bynon,  96  Va.  151,  27  S.  B.  936;  Wood  on 
Master  &  Servant,  §  15. 

As  we  have  already  observed,  tbere  was, 
so  far  as  this  record  discloses,  no  evidence 
tending  to  prove  a  contract  between  these 
parties  other  than  that  set  forth  In  the  paper 
set  oat  above  as  copied  by  Mountford,  signed 
by  himself  and  wife,  and  returned  to  plain- 
tiff in  error,  except  as  to  board  and  room  to 
be  furnished  by  the  latter  to  the  former, 
omitted  from  the  contract  as  originally 
drawn  by  plaintiff  in  error  and  as  changed 
and  copied  by  Mountford,  about  which  there 
is  no  controversy.  By  that  contract  the 
duties  to  be  performed  by  defendants  in  error 
were  set  out,  and  they  contracted  "to  be  per- 
fectly loyal  to  management  of  school  and  to 
do  or  say  nothing  to  the  detriment  of  the 
college  or  of  the  teachers,"  and  Mountford, 
as  teacher  "In  the  college  in  the  music  de- 
partment, piano  especially,  and  such  other 
studies  as  necessary  In  the  music  depart- 
ment," agreed  "to  teach  for  a  period  of  thirty 
hours  per  week,  to  put  forth  his  best  efforts 
for  the  advancement  of  the  department,  to 
try  to  work  In  harmony  with  the  assistant 
music  teachers,  and  to  assist  in  maintaining 
discipline  in  the  college  and  home."  If  in 
fact  this  was  the  contract  between  the  parties, 
it  called  for,  not  the  ordinary  and  reason- 
able efforts  implied  by  law,  but  a  higher 
degree  and  grade  of  service. 

As  to  whether  or  not  Mountford  performed 
his  duties  with  reasonable  and  ordinary 
skill,  diligence,  and  attention,  there  is  a 
sharp  conflict  in  the  testimony,  and  there  is 
also  conflict  as  to  whether  he  put  forth  his 
best  efforts  for  the  advancement  of  the 
music  department  But  upon  the  point  made 
as  a  Justification  of  the  discharge  of  Mount- 
ford, that  by  his  acts,  omissions,  misconduct, 
discourtesy  to  other  teachers,  and  the  use  of 
vulgar  and  repulsive  language  in  the  pres- 
ence of  his  pupils  and  friends  of  the  school, 
he  had  about  broken  up  the  department  of 
instrumental  music  at  the  college,  there  is 
little  or  no  conflict  It  is  proved  by  every 
witness  examined  on  behalf  of  plaintiff  in 
error,  except  two  who  were  not  asked  as  to 
It  and  it  was  also  proved  by  the  petition 
above  referred  to,  signed  by  19  of  the  28  or 
24  young  ladies  in  Mountford's  department 
offered  in  evidence,  and,  in  fact  no  attempt 
is  made  by  Mountford  or  his  witnesses  to 
refute  it  Mountford  does  not  deny  that  he 
used  vulgar  and  repulsive  language  in  speak- 
ing of  a  mistake  made  by  one  of  liis  pupils 
to  a  brother  of  another  one  of  his  pupils.  In 
the  presence  of  still  another,  but  merely 
says  that  he  did  not  recall  using  the  lan- 
guage; but  it  he  did,  he  would  not  have  used 
it  if  he  had  known  of  the  presence  of  the 
young  lady  in  the  room.  It  is  also  an  uncon- 
troverted  fact  in  the  case  that  the  music  de- 
partment in  a  young  ladies'  college,  under 
present  conditions,  is  indispensable,  and  the 
most  profltable  department  of  such  a  college. 
So  that  with  that  fact,  and  the  further  fact 


testifled  to  and  practically  not  denied,  that 
Mountford  had  by  his  misconduct,  negli- 
gence, and  other  acts  about  destroyed  that 
department  of  Boanoke  College,  so  far  as  the 
first  half  session  of  1904-05  was  concerned, 
plaintiff  in  error  was  entitled  to  an  instruc- 
tion  that  the  defendants  in  error  were  not 
entitled  to  recover  in  this  action  unless  the 
Jury  believed  from  the  evidence  that  they 
had  given  that  degree  of  skill,  care,  dili- 
gence, and  attention  in  the  performance  of 
the  duties  they  represented  themselves  as 
ready  and  able  to  render,  and  contracted  to 
render.  While  instruction  No.  4,  given,  is  a 
complete  and  comprehensive  statement  of  the 
law  applicable  to  a  case  where  an  employ^ 
has  contracted  for  no  higher  degree  of  skill, 
care,  diligence,  and  attention  in  the  discharge 
of  the  duties  he  undertakes  than  that  im- 
plied by  law,  viz.,  ordinary  and  reasonable, 
it  does  not  cover  this  entire  case,  and  left 
^he  Jury  free  to  find  for  defendants  in  error 
if  they  believed  from  the  evidence  that  de- 
fendants in  error  discharged  their  duties  to 
plaintiff  in  error  with  ordinary  and  reason- 
able skill,  etc.,  although  they  had  contracted 
for  a  higher  degree  of  efficiency,  skill,  etc. 

The  purpose  of  instructions  Nos.  1  and  2, 
refused,  was  to  direct  the  attention  of  the 
Jury  to  the  higher  degree  and  grade  of 
capacity,  skill,  etc.,  that  the  evidence  tended 
to  show  their  contract  required  of  them  than 
is  implied  by  law  in  ordinary  contracts  be- 
tween master  and  servant  and  to  instruct 
the  Jury  that  if  they  believed  that  Mount- 
ford had  not  put  forth  his  best  efforts,  etc., 
or  that  defendants  In  error  had,  by  their 
lack  of  capacity  and  skill,  inattention  to 
their  duties,  or  misconduct,  violated  their 
contract,  plaintiff  in  error  had  a  right  to 
discharge  them  from  his  employment  with- 
out liability  in  damages  for  doing  so. 

Instruction  No.  4,  given,  puri>orted  to 
cover  the  entire  case,  yet  omitted  to  bring  to 
the  attention  of  the  Jury  the  point  contended 
for  by  plaintiff  in  error,  viz.,  that  defend- 
ants in  error  had  contracted  for  a  higher 
degree  and  grade  of  skill,  etc.,  in  the  dis- 
charge of  the  duties  of  the  positions  they 
undertook  to  fill  than  the  law  implies,  and 
as  indicated  in  instruction  No.  4. 

It  may  be  conceded  that  instructions  Nos. 
1  and  2,  refused,  were  equivocal  in  submit- 
ting that  phase  of  the  case  to  the  jury,  or 
were  otherwise  objectionable,  yet  as  it  wai 
a  material  point  in  the  case,  to  which  much 
of  the  evidence  was  directed,  it  should 
have  been  covered  by  instruction  No.  4  whlc> 
was  given  as  covering  the  entire  case.  Berths 
Zinc  CkK  v.  Martin's  Adm'r,  93  Va.  791,  22  S. 
B.  869;  Crescent  Horse  Shoe  Co.  v.  Eynon, 
supra. 

Instruction  No.  4  was  one  of  a  series  of 
instructions  intended  to  cover  the  whole 
case,  and  when  left  standing  alone  was 
clearly  misleading,  for  the  reason  that  under 
it  the  Jury  might  have  found  their  verdict 
in  favor  of  the  defendants  in  error  without 
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taking  into  consideration  the  question  whether 
or  not  they  had  performed  their  dntles 
with  that  higher  degree  and  grade  of  serrlce 
for  which  they  had  contracted,  than  that 
Implied  by  law  where  there  Is  no  such  con- 
tract In  our  view  of  the  case  It  cannot 
be  said  that  the  jury  were  not  so  misled,  and 
therefore  the  judgment  on  their  Terdlct  com- 
plained of  must  be  reversed  and  annulled, 
and  the  cause  remanded  for  a  new  trial,  to 
be  had  in  accordance  with  the  Tiews  ez-* 
pressed  in  this  opinion. 


(106  Va.  130) 
NORFOLK,  P.  &  N.  N.  CO.  T.  CITY  OF 
.   NORFOLK. 

(Supreme  Court  of  Appeals  of  Virginia. 
March  1.  1906.) 

1.  Taxation — Exemptions — Fbesuhftions. 

The  power  and  the  right  of  the  state  to 
impose  a  tax  Is  always  presumed,  and  any  ex- 
emption must  be  clearly  granted;  mere  silence 
being  the  same  as  a  denial  of  exemption. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Taxation,  §§  307,  322.] 

2.  Licenses — Exemptions — Stattttobt  Pbo> 

VISIONS. 

A  lessee  of  property  owned  by  the  state 
and  consequently  exempt  from  taxation  under 
the  express  provisions  of  Code  1887,  |  488  [Va. 
Code  1904,  p.  250].  may,  notwithstanding  such 
exemption,  be  subjected  to  the  payment  of  a 
license  tax  for  conducting  a  business  on  or 
with  such  property. 

8.  Sake  —  Mitkioipai.  Taxes  —  Right  to  Im- 
pose. 

The  fact  that  the  state  does  not  impose  a 
license  tax  on  a  business  does  not  prevent  a 
municipality  from  imposing  such  a  tax. 

[Ed.  Note. — For  cases  in  point*  see  vol.  82, 
Cent  Dig.  Licenses,  {§  5,  6.J 

4.  Same— CONSTITDTIONAL     RBQmBBMKNTS— 
UlOFOBMITr  OF  TAX. 

An  ordinance  imposing  a  lioense  tax  gener- 
ally upon  any  person  operating  a  steam  ferry 
between  certain  points  does  not,  when  consider- 
ed with  other  ordinances  authorizing  the  im- 
position of  a  license  tax  on  steam  ferries 
operated  between  other  points,  violate  the  con- 
stitutional requirement  of  uniformity,  although 
there  is  but  one  company  engaged  in  operating 
■team  ferries  between  the  points  first  mentioned. 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  82, 
Cent  Dig.  Licenses,  |§  8,  9.] 

5.  Municipal  Cobpoeationb — Obdinanoes— 
Pbesumptionb. 

The  burden  Is  upon  one  alleging  the  invalid- 
ity of  an  ordinance  to  establish  such  invalidity. 
[Bd.  Note. — For  cases  in  point,  see  vol.  86. 
Cent  Dig.  Municipal  Corporations,  {  284.] 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  the  city  of  Norfolk  against  the 
Norfolk,  Portsmouth  &  Newport  News 
Company.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

T.  J.  Wool  and  Frank  L.  Crocker,  for 
plaintiff  in  error.  Richard  B.  Mcllwaine, 
Jr.,  for  defendant  in  error. 

BUCHANAN,  J.  The  principal  question 
involved  in  this  case  is  whether  ot  not  the 
dty  of  Norfolk  has  the  power  to  Impose  a 


license  tax  upon  the  Norfolk,  Portsmouth  A 
Nevirport  News  Company,  doing  business  in 
that  dty,  when  the  instrumentalities  of 
that  business  are  owned  by  and  leased  from 
the  county  of  Norfolk  and  the  city  of  Ports- 
mouth. 

It  appears  that  the  city  of  Portsmouth 
and  the  county  of  Norfolk  are  the  Joint 
owners  of  certain  steam  ferries  which  ply 
by  authority  of  law  between  the  city  of 
Norfolk  and  the  city  of  Portsmouth,  and 
between  the  city  of  Norfolk  and  the  town 
of  Berkley,  known  as.  the  "Norfolk  County 
Ferries."  By  authority  of  law  the,  said 
owners  of  the  ferries  leased  the  ferries  to 
one  J.  L.  Watson  and  others  for  a  period 
of  10  years  at  an  annual  rental,  one-half  of 
which  was  to  be  paid  to  the  city  of  Ports- 
mouth and  the  other  half  to  the  county  of 
Norfolk.  This  lease  was  assigned  to  the 
appellant,  the  Norfolk,  Portsifiouth  &  New- 
port News  Company,  which  was  operating 
the  lease  at  the  time  the  license  In  question 
was  imposed  by  the  city  of  Norfolk,  in  which 
is  located  the  principal  offices  of  the  appellant 
company. 

It  is  conceded  that  under  section  457  of 
the  Code  of  1887,  as  amended  by  an  act 
approved  January  28,  1896  (Acts  1895-96, 
p.  218,  c  178  [Va.  Code  1904,  p.  289]),  sec- 
tion 488  of  the  Code  of  1887  [Va.  Code  1904, 
p.  250],  and  the  case  of  Black  v.. Sherwood, 
84  Ya.  906,  6  S.  E.  484,  the  real  and  personal 
property  leased  in  this  case  are  exempt 
from  taxation. 

Since  the  dty  of  Norfolk  has  no  authority 
to  impose  a  tax  upon  the  leased  property, 
it  is  argued  that  It  has  no  pbwer  to  Impose 
a  license  tax  upon  the  business  of  the  lessee 
in  operating  the  ferries,  and  whose  principal 
ofDce  is  In  that  city. 

The  appellant  in  conducting  its  business 
is  entitled  to,  and  receives,  the  police  pro- 
tection and  supervision  of  the  city  of  Nor- 
folk, and  no  good  reason  is  perceived  why 
it  should  not  bear  some  part  of  the  expense 
of  the  city  government,  unless  it  has  been 
granted  Immunity  from  taxation.  The 
power  and  the  right  of  the  state  to  tax  are 
always  presumed,  and  the  exemption  is  to 
be  clearly  granted.  Mere  silence  is  the  same 
as  a  denial  of  exemption.  Lake  Drummond 
Canal  Co.  v.  Com.,  103  Ta.  887,  848,  849,  49 
S.  B.  506,  6d  L.  R.  A.  92;  Phoenix,  etc.,  Ins. 
Co.  V.  State  of  Tenn.,  161  U.  S.  174,  16  Sup. 
Ct  471,  40  L.  Bd.  660. 

There  Is  nothing  in  any  of  the  acts  of 
assembly  relied  on  which  expressly  or  by 
necessary  implication  exempts  the  lessee  of 
property,  which  is  itself  exempt  from  taxa- 
tion, from  the  payment  of  a  license  tax 
for  conducting  a  business  on  or  with  such 
property.  If  there  be  no  such  exemption, 
the  fact  that  the  state  does  not  impose  a 
license  tax  thereon  for  state  purposes  does 
not  prevent  a  municipality,  clothed  with 
I  all  the  power  of  taxation  possessed  by  the 
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state  within  Its  corporate  limits,  from  im- 
posing such  tax. 

In  the  case  of  the  City  of  Norfolk  t. 
Grifflth-Powell  Co.,  102  Va.  116,  45  S.  E.  889, 
it  was  held  that  the  city  of  Norfolk  possess- 
ed such  power  under  its  charter,  and  the 
mere  fact  that  the  state  did  not  Impose  a 
license  tax  upon  a  particular  business  did 
not  prevent  the  city  from  imposing  such  tax. 
See  Harkreader  t.  Turnpike  Co.,  101  Tenn. 
680,  683,  49  S.  W.  751 ;  City  of  New  Orleans 
Y.  Orappel,  18  La.  Ann.  726. 

It  Is  also  Insisted  by  the  appellant  that 
the  ordinance  violates  the  constitutional  re- 
quirement of  uniformity,  as  there  were  other 
steam  ferries  plying  between  Norfolk  and 
Pinners  Point  and  West  Norfolk,  in  the  coun- 
ty of  Norfolk,  and  betweep  Norfolk  and 
Gilmerton,  wl)ich  are  not  taxed  by  the  terms 
of  the  ordinance. 

It  appears  from  the  agreed  statement  of 
facts  that  the  appellant  operated  the  only 
steam  ferries  that  were  in  operation  be- 
tween Norfolk  and  Portsmouth  and  Norfolk 
and  Berkley  at  that  time,  but  the  ordinance 
(No.  134)  In  terms  imposed  a  license  general- 
ly upon  any  person,  firm,  or  corporation 
operating  a  steam  ferry  between  those 
points,  respectively,  so  that  any  other  person, 
firm,  or  corporation  who  might  engage  in  the 
same  business  would  be  subject  to  the  same 
tax.  While  that  ordinance  does  not  Impose 
a  license  tax  upon  any  person,  firm,  or  corpo- 
ration engaged  in  operating  ferries  in  the 
city  of  Norfolk  other  than  those  operated 
between  Norfolk  and  Portsmouth  and  Nor- 
folk and  Berkley,  there  is  another  ordinance 
(No.  143)  under  which  a  license  tax  be  im- 
posed upon  them,  and  there  is  nothing  in 
the  agreed  statement  of  facts  to  show  that 
such  license  is  not  Imposed.  Neither  does 
it  appear  that  all  persons  in  the  same  class 
or  doing  precisely  the  same  buisness  are  not 
taxed  alike.  Morgan's  Case,  98  Va.  812,  85 
S.  B.  44&  When  an  ordinance  is  attacked 
upon  the  ground  that  it  is  invalid,  the  burden 
is  upon  the  party  alleging  its  invalidity  to 
show  it 

We  are  of  opinion  that  there  is  no  error 
in  the  judgment  complained  of»  and  that  it 
should  be  affirmed. 

CARD  WELL,  J^  absent 


(106  Va.  1») 

NORFOLK  ft  W,  RY.  CO.  v.  TIDEWATER 
RY.  CO. 

(Supreme  Ooart  of  Appeals  of  Virginia.    March 
1,1906.) 

1.  RAILBOADS   —   CONSTBUOTION  —  CBOSSIlfO 

Other  Railroads  —  Prookedinos  Bkpobb 

Commissions. 

The  State  Corporation  Commission,  In  In- 
quiring Into  the  necessity  of  the  propriety  of  the 
location  of  a  crossing  by  one  railroad  over  the 
tracks  of  another,  under  Code  1004.  %  1294b,  cL 
I»  acts  in  its  capacity  as  a  court  of  record,  and, 
■nder  section  1818a,  d.  23,  of  the  Code,  provid- 
ing that  the  commiiision  whan  so  acting  shall 


observe  and  administer  the  common-law  and 
statutory  rules  of  evidence,  should  not,  except 
in  rare  cases,  call  witnesses  not  introduced  bj 
either  party,  and,  if  it  does  call  such  witnesses, 
should  swear  them  as  witnesses  called  by  the 
parties  are  sworn. 

2.  Same— AppEAii— Harmless  Error— Admis- 
sion OF  Evidence. 

Error  of  the  State  Corporation  Commission 
in  admitting  evidence  is  not  ground  for  revers- 
ing their  order  in  reference  to  the  location  of 
a  railroad  crossing,  unless  the  other  evidence 
In  the  case  is  not  sufficient  to  support  Its  find- 
ing. 

8.  Same— Notice  of  Proposed  Crossing. 

Under  Code  1904,  §  1204b,  cl.  3,  ptovidhig 
that,  before  a  railroad  which  crosses  another 
road  commences  to  work  upon  such  crossing, 
the  general  managing  officer  of  thp  former  road 
shall  submit  plans  and  specifications  to  the 
general  officer  of  the  latter,  and  the  general  of- 
ficer of  the  latter  may  apply  to  the  State  Cor- 
poration Commifision  to  inquire  into  the  ne- 
cessity of  the  crossing  within  15  days  after  the 
service  of  notice  of  such  plans,  a  railroad  which 
had  failed  to  come  to  any  agreement  with  an- 
other railroad  which  sought  to  cross  its  tracks 
and  which  was  served  by  the  latter  road  with  a 
notice,  in  substantial  compliance  with  the  stat- 
ute, of  the  proposed  crossing,  and  which,  with- 
in 15  days  after  receiving  such  notice,  com- 
menced proceedings  before  the  corporation  com- 
mission to  have  the  propriety  of  the  crossing 
determined,  could  not  contend  before  the  com- 
mission that  the  notice  was  not  a  sufficient 
compliance  with  the  statute. 

4.  Same— Questions  'Involved. 

Under  Code  1004,  c  1294b,  cL  8,  providing 
for  proceedings  before  the  State  Corporation 
Commission  for  the  determination  of  the  neces- 
sity for  a  proposed  railroad  crossing  and  the 
place  where  and  manner  in  which  such  crossing 
should  be  made,  and  further  providing  that, 
in  case  the  method  of  crossing  is  determined 
upon,  the  compensation  to  be  paid  by  the  party 
desiring  to  make  the  crossing  shall  be  ascer- 
tained according  to  the  laws  regulating  the  ex- 
ercise of  the  right  of  eminent  domain,  the 
question  of  whether  the  crossing  of  the  tracks 
of  one  railroad  by  another  is  a  taking  of  prop- 
erty within  the  constitutional  prohibitions 
against  taking  property  without  compensation 
and  without  due  process  of  law  is  not  involved 
in  the  proceedings  before  the  commission. 

5.  Same  —  Propuett  of  Crossing  —  Deter- 
mination. 

Const.  S  106  [Code  1904,  p.  celxi],  pro- 
vides that  railroads  shall  have  the  right  to 
parallel,  intersect,  connect  with,  or  cross  any 
oth^r  railroad.  Code  1904,  8  1294d,  cl.  62,  au- 
thorizes railroads  to  cross  other  railroads  in 
the  manner  prescribed  by  section  1294b.  The 
latter  section  requires  crossings  to  be  so  con- 
structed as  not  to  impair  or  obstruct  the  works 
and  operations  of  the  railroad  sought  to  be 
crossed,  and  requires  them  to  be  supported  by 
proper  structures,  etc  Held  that,  while  a  rail- 
road ordinarily  ought  not  to  be  permitted  to 
cross  the  throat  of  the  yards  of  another  rail- 
road at  grade,  there  may  be  exceptional  condi- 
tions which  will  render  such  a  crossing  prop- 
er, and  the  question  whether  the  locality  of  a 
proposed  crossing  is  such  that  the  crossing 
should  not  be  permitted  is  to  be  determined  by 
the  facts  and  circumstances  of  the  particular 
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one  railroad  by  another  shall,  wherever  reason- 
ably practicable,  pass  above  or  below  the  ex- 
istiftg  structure,  does  not  prohibit  crossings  at 
grade,  where  the  establishment  of  an  overhead 
or  underground  crossing  is  not  reasonably  prac- 
ticable and  would  involve  an  unreasonable  ex- 
];>ense. 

Appeal  from  State  Corporation  Commis- 
sion. 

Proceedings  before  the  State  Corporation 
Commission  by  the  Norfolk  &  Western  Rail- 
way Company  against  the  Tidewater  Rail- 
way Company.  From  an  order  of  the  com- 
mission rendered  in  favor  of  defendant, 
petitioner  appeals.    AJfflrmed. 

Jos.  I.  Doran,  Ro.  M.  Hughes,  Luclan  H. 
Cocke,  and  Munford,  Hunton,  Williams  &  An- 
derson, for  appellant  E.  W.  Knight,  Walter 
H.  Taylor,  and  Thos.  D.  Ranson,  for  appellee. 

BUCHANAN,  J.  This  is  a  proceeding  In- 
«tituted  by  the  Norfolk  &  Western  Railway 
Company  against  the  Tidewater  Railway 
Company,  before,  the  State  Corporation  Com- 
mission, to  Inquire  Into  the  necessity  for, 
and  the  propriety  of,  the  location  of  a 
<:ro6sing  which  the  latter  company  desired 
to  make  across  the  works  of  the  former, 
under  the  provisions  of  clause  3,  c.  2,  of  an 
act  entitled,  "An  act  concerning  public 
aervlce  corporations,*'  approved  January  18. 
1904  (Acts  1902-03-04,  pp.  968,  970,  971),  and 
found  in  the  Code  of  1904  as  clause  3  of  sec- 
tion 1294b. 

The  action  of  the  State  Corporation  Com- 
mission in  permitting  W.  R.  Mayo  and  Cald- 
well Hardy,  two  citizens  of  Norfolk,  a  city 
near  the  eastern  terminus  of  the  appellee 
road,  to  appear  before  it  and  make  statements 
in  reference  to  matters  in  issue  before  the 
commission,  is  assigned  as  error.  Neither  of 
these  persons  was  offered  as  a  witness  by 
either  litigant,  and  one  of  them  was  not 
iswom. 

In  hearing  and  deciding  the  question  In  con- 
trover^  between  the  litigating  railway  com- 
panies, the  commission  was  acting  in  its 
capacity  as  a  court  of  record,  and  by  the 
express  terms  of  clause  23  of  section  1313a 
of  the  Code  of  1904  (Acts  1902-03-04.  pp. 
137,  143,  c.  147)  it  is  provided  that  when  so 
acting  the  commission  shall  observe  and  ad- 
minister the  common  and  statute  law  rules 
of  evidence,  as  observed  and  administered  by 
the  courts  of  this  commonwealth.  As  the 
question  in  controversy  In  this  case  was  one 
which  not  only  affected  the  parties  to  the 
litigation,  but  involved  questions  of  the  safe- 
ty and  convenience  of  a  railroad  crossing,  in 
which  the  public  were  interested,  th6  commis- 
sion might,  under  the  rules  of  the  common 
law,  have  had  the  right,  if  the  evidence  intro- 
duced by  the  parties  left  it  in  doubt  as  to  what 
its  judgment  should  be,  to  call  persons  as  wit- 
nesses not  introduced  by  either  party,  whom  it 
thought  could  aid  it  in  reaching  a  correct  con- 
clusion. 2  Elliott  on  Ev.  §  821 ;  Coulson  v.  Dis- 
borough,  2  Queen's  Bench  L.  R.  (1894)  316. 


Except,  however,  under  very  exceptional  cir- 
cumstances there  is  no  necessity  for  such  a 
course,  and  when  followed  the  persons  called 
should  be  sworn  as  are  witnesses  called  by 
the  parties. 

W^hile  the  commission  eiTed  in  permitting 
these  citizens  to  make  their  statements  under 
the  circumstances  and  in  the  manner  in 
which  they  were  made,  that  error  furnishes 
no  sufficient  ground  for  reversing  the  order 
appealed  from,  unless  the  other  evidence  in 
the  case  was  not  sufficient  to  support  the 
finding  of  the  commission. 

Another  error  assigned  is  that  the  "com- 
mission erred  in  overruling  the  objection 
made  by  the  appellant,  to  the  effect  that  the 
notice  given  to  It  by  the  appellee  was  not 
a  sufficient  compliance  with  the  statute,  as 
the  evident  impression  left  in  the  minds  of 
the  officers  of  the  appellant  road,  on  whom 
the  alleged  notice  was  served,  was  that  the 
alleged  notice  was  not  final,  but  merely  a  start- 
ing point  for  further  negotiations." 

The  record  shows  that  the  officials  of  the 
two  roads  had  been,  prior  to  the  service  of 
the  notice  in  question,  endeavoring  to  agree 
upon  the  place  where,  and  the  manner  in 
which,  the  appellee  road  should  cross  the 
works  of  the  appellant,  and  that  they  had 
reached  a  stage  in  their  negotiations  where 
there  was  no  hope  of  an  amicable  settle- 
ment of  their  differences,  and  that  further 
efforts  in  that  direction  would  be  useless.  The 
notice  in  question  was  therefore  given,  and  is  a 
substantial  compliance  with  clause  3  of  section 
1294b  of  the  Code  of  1904^  which  provides, 
among  other  things,  that,  before  a  railroad 
or  other  public  service  corporation  which 
crosses  another  commences  work  upon  such 
crossing,  the  president  or  general  managing 
officer  of  the  company  which  proposes  to  cross 
the  works  of  another  company  shall  submit 
plans  and  specifications,  appliances,  and 
methods  of  operation  to  the  president  or 
other  general  officer  of  the  latter  company. 

While  there  is.  some  conflict  in  the  testi- 
mony as  to  whether  or  not  the  notice  was 
understood 'to  be  the  commencement  of  the 
proceeding  required  in  such  cases  by  clause 
3,  §  1294b,  of  the  Code  of  1904,  it  U  clear, 
we  think,  from  the  record  that  it  was  so 
intended  by  the  appellee,  and,  if  the  appel- 
lant did  not  so  understand  it  when  the  notice 
was  first  served,  it  did  later,  and  was  per- 
mitted to  assert  all  the  rights  it  could  have 
asserted  if  it  had  complied  strictly  with 
clause  3,  §  1294b,  of  the  Code  of  1904,  and 
applied  to  the  State  Corporation  Commis- 
sion within  15  days  from  the  date  of  the 
notice,  to  inquire  into  the  necessity  of  such 
crossing  and  the  propriety  of  the  proposed 
location.  There  is  no  merit  in  this  conten- 
tion, as  no  injury  resulted  to  the  appellant 
from  the  action  complained  of. 

The  appellee,  under  rule  10  (4o  S.  B.  xi), 
assigns  as  cross-error  the  action  of  the  cor- 
poration commission  in  overruling  Its  motion 
to  quash  and  dismiss  the  petition  of  the  ap- 
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pel]ant»  because  It  was  not  filed  within  the 
15  days,  as  provided  by  the  section  under 
which   it  was  filed. 

As  the  result  in  this  case,  upon  the  merits, 
is  favorable  to  the  appellee,  as  will  hereafter 
be  seen,  we  do  not  deem  it  necessary  to  con- 
sider the  questions  involved  in  that  assign- 
ment of  error,  and  do  not  wish  to  be  under-, 
stood  as  in  any  way  expressing  any  opinion 
upon  them. 

The  main  questions  involved  in  this  ap- 
peal, as  stated  by  the  appellant  in  the  brief 
of  its   counsel,   are: 

"(1)  Whether,  if  the  Constitution  and  stat- 
utes of  Virginia  authorize  one  railroad  com- 
pany to  cross  the  throat  of  the  yard  of 
another  railroad  company,  that  Constitution 
and  those  statutes  authorize  such  a  crossing 
without  proper  condemnation  proceedings  to 
acquire  the  right  to  cross. 

"(2)  Whether  the  crossing  of  the  tracks  and 
yard  of  one  railroad  company  by  another  is 
a  taking  of  property,  within  the  meaning  of 
the  constitutional  prohibitions  against  tak- 
ing property  without' compensation  and  with- 
out due  process  of  law. 

"(3)  Whether  the  proper  construction  of 
the  Constitution  and  statutes  of  Virginia 
authorizes  one  railroad  company  to  cross 
the  throat  of  the  yard  of  another  railroad 
company   at  grade. 

"(4)  Whether,  under  the  circumstances 
of  this  particular  case,  the  State  Corporation 
Commission  was  Justified  in  directing  a 
grade  crossing." 

The  first  and  second '  of  these  questions 
may  be  considered  together.  Neither  of 
them  is,  in  our  (pinion,  involved  in  this  ap- 
peal. The  object  of  this  proceeding,  as  ap- 
pears from  clause  3,  8  1294b,  of  the  Code 
of  1904,  hereinbefore  referred  to,  was  to 
have  the  corporation  commission  determine 
the  necessity  for  the  proposed  crossing,  and 
the  place  where,  and  the  manner  In  which, 
it  should  be  made.  Until  those  questions 
were  finally  settled,  no  question  of  taking  prop- 
erty, with  or  without  due  procestfof  law,  or  of 
condemning  the  lands  of  the  road  whose 
works  were  to  be  crossed,  or  of  compensation 
therefor,  could  arise.  When  the  plans,  ap- 
pliances, and  methods  for  the  crossing  are 
adopted  by  the  corporation  commission,  or  If 
an  appeal  be  taken  from  its  action,  upon 
the  adoption  of  plans,  appliances,  and 
methods  for  the  crossing,  by  this  court,  then 
it  becomes  the  duty  of  the  company  desiring 
to  cross  to  make  payment  of  proper  com- 
pensation therefor  before  commencing  work 
thereon;  and  that  compensation,  by  the  ex- 
press terms  of  the  statute  under  which  this 
proceeding  was  had,  is  to  be  ascertained 
according  to  the  laws  regulating  the  exercise 
of   the   right   of   eminent   domain. 

Whether  crossing  the  works  of  one  rail- 
road company  by  another  is  "a  taking  of 
property,"  within  the  meaning  of  that  term 
under  our  laws  of  eminent  domain,  or  what 
li  the  measure  of  compensation  In  such  a 
cas%  could  not  be  determined  In  this  pro- 


ceeding, because  the  corporation  commlssiob 
has  no  jurisdiction  of  those  questions.  Nei- 
ther could  those  questions  be  settled  by  the 
court  having  jurisdiction  thereof  until  the 
questions  Involved  in  this  proceeding  were 
ended,  for  until  that  time  neither  the  loca- 
tion nor  the  character  of  the  crossing  would 
be  known. 

The  next  questions  raised  by  the  appellant 
are: 

"(8)  Whether  the  proper  construction  of 
the  Constitution  and  statutes  of  Virginia  au- 
thorizes one  railroad  company  to  cross  the 
throat  of  the  yard  of  another  railroad  com- 
pany at  grade. 

"(4)  Whether,  under  the  circumstances  of 
this  particular  case,  the  State  Corporation 
Commission  was  justified  In  directing  a  cross- 
ing at  grade." 

By  section  166  of  the  Constitution  [Code 
1904,  p.  cclxl],  it  is  provided  that:  "Every 
railroad  company  shall  have  the  right,  sub- 
ject to  such  reasonable  regulations  as  may 
be  prescribed  by  law,  to  parallel,  Intersect, 
connect  with,  or  cross  with  Its  roadway, 
any   other  railroad  or  railroads." 

Clause  62  of  chapter  4  of  the  ^Act  con- 
cerning public  service  corporations"  (Acts 
1902-^03^04,  pp.  968,  994),  approved  January 
18,  1904,  found  in  the  Code  of  1904  as  clause 
62  of  section  1294d,  provides  that:  '*Any 
railroad  corporation  created  under  the  laws 
of  this  state  which  shall  have  fully  located 
Its  railway,  shall  have  power  in  the  con- 
struction of  its  said  railway  on  such  route 
*  *  *  to  cross  any  railway  or  railroad 
Intervening  In  the  manner  and  upon  the 
terms  prescribed  by  section  three  of  chapter 
two  of  this  act" 

Secticm  8  of  chapter  2,  p.  970,  of  the  act 
(clause  8  of  section  1294b  of  the  Code  of 
1904)  provides,  among  other  things,  that: 
'*If  any  railroad,  canal,  turnpike,  or  other 
public  service  corporation  deems  it  necessary 
in  the  construction  of  its  works  to  croas 
any  other  railroad,  canal,  turnpike,  or  works 
of  any  other  public  service  corporation,  or 
any  county  road,  it  may  do  ao;  provided 
such  crossing  shall  be  so  located,  constructed 
and  operated  as  not  to  impair,  Impede  or 
obstruct  in  any  material  degree  the  worts 
and  operations  of  the  railroad,  canal,  turn- 
pike, or  other  works  to  be  crossed ;  and  pro- 
vided such  crossing  shall  be  supported  by 
such  permanent  and  proper  structures  and 
fixtures,  and  shall  be  controlled  by  such 
customary  and  approved  appliances,  methods 
and  regulations  as  will  best  secure  the  safe 
passage  and  transportation  of  persons  and 
property  along  such  crossing,  and  will  not 
be  injurious  to  the  works  of  the  company 
to  be  crossed." 

This  court  will  not,  in  this  case,  undertake 
to  define  the  extent  of  the  right  of  one 
railroad  company  to  cross  the  works  of  an- 
other, under  the  foregoing  provisions  of  law. 
any  further  than  is  necessary  for  a  decision 
of  this  case.    There  may  be,  and  no  doub' 
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are,  many  localities  on  every  railroad  where 
another  railroad  company  would  not  have 
the  right  to  cross,  if  for  no  other  reason, 
because  a  crossing  could  not  be  so  located, 
constructed,  and  operated  as  not  to  impair, 
impede,  or  obstruct  In  a  material  degree  the 
works  and  operations  of  the  other  railroad. 
But  what  will  constitute  such  a  locality 
must  be  determined  by  the  facts  and  cir- 
cumstances of  the  particular  case  in  which 
the  question  arises.  Ordinarily  one  railroad 
ought  not  to  be  permitted  to  cross  the  throat 
of  an  existing  or  a  proposed  yard  on  another 
railroad  at  grade ;  but  there  may  be,  ex* 
ceptlonal  conditions  and  circumstances  shown 
in  a  particular  case  which  will  render  such 
a  crossing  proper. 

The  corporation  commission,  upon  which, 
the  primary  duty  of  determining  such  quee* 
tions  is  imposed  by  the  Constitution  and 
statutes  of  the  state,  has  reached  the  con- 
clusion that  from  the  topography  of  the 
ground  it  is  manifest  that  the  location  se- 
lected by  the  appellee  company  is  practically 
the  only  place  at  or  about  which  a  crossing 
could  take  plac&  The  commission  further 
finds,  upon  all  the  facts  of  the  case  having 
reference  to  the  general  character  of  the 
country  around  Norfolk,  to  the  railroads  cen- 
tering there,  the  various  crossings  now  In 
existence,  the  expense  and  difficulties  in- 
volved in  erecting  an  overhead  crossing  at 
that  place,  and  the  relative  dangers  and 
inconveniences  to  the  public  likely  to  foHow 
from  the  adoption  of  a  grade  or  overhead 
crossing,  that  a  grade  crossing  should  be 
allowed. 

It  would  be  impossible,  in  an  opinion  of 
reasonable  length,  to  discuss  the  mass  of 
testimony  taken  in  this  case,  and  if  it  could 
be  done  it  would  serve  no  good  purpose, 
as  the  facts  and  circumstances  disclosed  by 
this  record  are  not  likely  to  exist  in  another 
case  involving  the  same  questions.  It  is  suf- 
ficient to  say  that,  upon  a  careful  considera- 
tion of  the  whole  record,  after  excluding 
the  statements  of  Messrs.  Mayo  and  Hardy 
which  were  not  admissible  in  evidence,  as 
hereinbefore  shown,  we  are  of  opinion  that 
the  findings  of  the  corporation  commission 
are  sustained  by  the  weight  of  evidence. 

It  was  earnestly  insisted  by  counsel  for 
the  appellant,  both  in  their  briefs  and  in 
their  oral  arguments,  that  the  corporation 
commlssrion,  in  allowing  a  grade  crossing  to 
be  made,  had  not  given  due  consideration 
to  the  declared  policy  of  the  stale  in  favor 
of  overhead  or  underground  crossings.  Clause 
38,  S  1294d,  Code  1904.  The  chan^  of  the 
policy  of  the  state  from  grade  to  overhead 
or  underground  crossings,  both  as  to  high- 
ways and  railroads,  is  an  eminently  wise 
one,  and  should  be  given  full  effect  **wher- 
ever,"  in  the  language  of  the  statute,  "It 
is  reasonably  practicable  and  does  not  in- 
volve an  unreasonable  expense,  all  the  cir- 
cumstances of  the  case  considered."  But  to 
require  the  establishment  of  an  overhead  or 
underground  crosstog  where  It  is  not  reason- 


ably practicable  and  would  involve  an  un- 
reasonable expense,  all  the  circumstances  of 
the  case  considered,  woud  be  as  much  against 
the  policy  of  the  state  as  to  permit  a  grade 
crossing  where  those  difficulties  are  not  shown 
to  exist  In  reaching  our  conclusion  in  this 
case  we  have  not  been  unmindful  of  the 
provisions  of  that  statute. 

We  are  of  opinion  that  the  order  appealed 
from  should  be  affirmed. 


(104  Va.  m) 

STOKES*  ADM'X  v.  SOUTHERN  RY,  CO. 

(Supreme     Court     of     Appeals     of     Virginia* 
Jan.   18.   1006.) 

1«  Railroads  —  Accidents  at  Cbossinqb  — 

Evidence—Admibsibilitt. 

In  an  action  against  a  railway  company 
for  the  death  of  a  traveler  at  a  railroad  cross- 
ing, evidence  relating  to  the  crossing  of  a  wag- 
on in  front  of  a  freight  train  more  than  30 
years  before,  as  to  the  time  it  required  a 
wagon  and  team  different  from  that  used  by 
decedent  to  go  over  the  track  at  the  crossing, 
and  as  to  the  speed  of  another  train,  was  in- 
admissible. 

[Eid.  Note. — For  cases  in  jpolnt,  see  vol.  41, 
Cent  Dig.  Railroads,  8  1127.] 

2.  Same. 

In  an  action  against  a  railway  company 
for  injuries  at  a  crossing,  the  question  whether 
or  not  the  company's  right  of  wav  at  or  near 
the  crossing  had  on  it  undergrowtn  which  pre- 
vented the  traveler  from  seeing  the  approaching 
train  waa  material. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Railroads,  fi  1180.] 

8.  Appxait-Habmlbsb  Bbbob— BxoLrsioN  or 

BVIDBNOB. 

Where,  in  an  action  against  a  railway 
company  for  injuries  at  a  crossing,  a  witness 
testified  that  he  did  not  know  the  condition  of 
the  right  of  wav  at  the  time  of  the  accident, 
and  that  when  he  went  there  five  hours  after 
tiie  accident,  which  occurred  at  5  p.  m.,  it  was 
dark,  the  refusal  to  permit  the  witness  to 
state  the  condition  of  the  right  of  way  at  the 
crossing  five  hours  after  the  accident  was  not 
prejudicial ;  It  being  clear  that  .  the  witness 
had  stated  that  he  did  not  know  what  the  con- 
dition of  the  right  of  way  was  at  the  time. 
4.  Railboads  —  Accidents  at  Cbobsinqb  — 

contbibutobt  negligence. 

Where  the  proximate  cause  of  a  collision 
with  a  train  at  a  crossing  was  the  contributory 
negligence  of  the  traveler,  the  question  of  the 
negligent  management  of  the  train  was  im- 
material. 

[Bd.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Railroads,  §S  1020-1028.] 

6.  Same — Duty  to  Look  and  Listen. 

It  is  the  duty  of  a  traveler  on  a  highway 
to  look  and  listen  for  the  approach  of  trains 
before  going  on  a  railroad  crossing,  when  bis 
looking  and  listening  would  be  necessarily  ef- 
fective. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  §§  1045-1051.] 
Q,  Same— Evidence— SumciENCT. 

Evidence,  in  an  action  against  a  railway 
company  for  the  death  of  a  traveler  in  a  colli- 
sion with  a  train  at  a  crossing,  examined,  and 
held  to  show  that  decedent  was  guilty  of  con- 
tributory negligence  precluding  a  recovery. 

Error  to  Circuit  Court,  Lunenburg  County. 

Action   by   W.   H.   Stokes'   administratrix 

against   the    Boutiiem    Railway    Oompany. 
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There  was  judgment  for  defendant*  and  plain- 
tiff brings  error.    Affirmed. 
Rehearing  denied  March  9,  1906. 

G.  S.  Wing,  for  plaintiff  In  error.  Mun- 
ford«  Hunton,  WllllamB  &  Anderson,  for  de- 
fenuant  In  error. 

BUCHANAN,  J.  This  is  an  action  to  re- 
cover  damages  for  the  alleged  negligent  kill- 
ing of  the  plaintiff's  intestate  by  the  Southern 
ftailway  Company. 

Upon  the  trial  of  the  cause  the  defendant 
company  demurred  to  the  evidence.  Its  de- 
murrer was  sustained,  and  a  judgment  ren- 
dered in  its  favor.  To  that  judgment  this 
writ  of  error  was  awarded. 

It  appears  that  about  5  o'clock  on  the  22d 
day  of  August,  1903,  a  south-bound  passen- 
ger train  of  the  defendant  company  ran  upon 
the  plaintiff's  intestate,  W.  H.  Stokes,  who 
was  crossing  its  tracks  at  a  highway  grade 
crossing  near  Meherrin,  in  the  county  of  Lu- 
nenburg; in  a  twohorse  wagon  loaded  with 
wheat,  killing  him  and  his  two  mules,  and 
destroying  "his  wagon. 

The  contention  of  the  plaintiff  is  that  the 
proximate  cause  of  the  accident  was  the  fail- 
ure of  the  defendant  to  cause  the  whistle  on 
its  engine  to  be  blown  for  the  crossing,  as  re- 
quired by  statute,  and  the  running  of  its 
train,  which  was  behind  time,  at  an  unusually 
rapid  rate  of  speed. 

The  defendant  claims  that  the  crossing  sig- 
nal was  blown,  and  that  the  train  was  not 
running  in  excess  of  40  miles  an  hour,  its 
schedule  rate ;  and  insists  that,  even  if  it  was 
guilty  of  negligence  in  the  management  of  its 
train,  the  proximate  cause  of  the  accident 
was  the  failure  of  the  decedent  to  exercise 
due  care  before  going  upon  its  track. 

The  plaintiff  took  five  bills  of  exceptions 
to  the  action  of  the  court  in  refusing  to  per- 
mit her  to  introduce  certain  evidence,  all  of 
whicn,  exc^t  the  first,  are  relied  on  here  as 
grounds  for  reversing  the  judgment  com- 
plained of. 

The  assignments  of  error  based  upon  bills 
of  exceptions  2,  4,  and  6  are  without  merit 
The  evidence  objected  to  was  clearly  inadmis- 
sible. One  relating  to  the  crossing  of  a  wagon 
In  front  of  a  freight  train  more  than  30  years 
before;  another  to  the  time  it  required  a  dif- 
ferent wagon  and  team  to  go  over  the  track 
of  the  defendant  at  the  crossing;  and  the 
thfrd  to  the  speed  of  another  train  going  In 
the  opposite  direction. 

It  appears  from  bill  of  exceptions  No.  8 
that  the  plaintiff  wished  to  ask  Eddie  Owen, 
one  of  her  witnessess,  if  he  knew  the  condi- 
tion of  the  defendant's  right  of  way  at  the 
crossing  five  hours  after  the  accident  oc- 
curred, stating  that  she  expected  to  prove  by 
the  witness  that  the  view  from  the  crossing 
was  obstructed  by  undergrowth  on  the  right 
of  way.  The  court  refused  to  allow  the  ques- 
tion to  be  aflked. 

Whether  or  not  the  defendant's  right  of 
way  at  or  near  the  croMtng  had  upon  It  un- 


dergrowth which  would  have  prevented  the 
plaintiff's  intestate  from  seeing  the  approach 
of  the  train,  which  caused  his  death,  was  a 
material  question.  The  trial  court  so  thought, 
as  it  permitted  both  the  plaintiff  and  defend- 
ant to  introduce  witnessss  to  prove  the  con- 
dition of  the  right  of  way  at  that  point  prior 
and  subsequent  to  the  accident  The  bill  of 
exceptions  discloses  no  reason  why  the  court 
declined  to  permit  the  question  we  are  now 
considering  to  be  asked;  but  another  bill  of 
exceptions,  to  which  it  refers,  shows  that  the 
witness  had  ahready  stated  that  he  did  not 
know  the  condition  of  the  right  of  way  at  the 
time  of  the  accident  and  that  when  he  went 
there  five  hours  afterwards  (the  accident  oc- 
curred about  5  o'clock  p.  m.)  it  was  dark. 

While  it  would  have  been  better  to  have 
permitted  the  question  to  be  asked,  no  preju- 
dice resulted  to  the  plaintiff  from  the  court's 
action,  since  it  is  clear  from  what  the  witness 
had  already  testified  that  he  did  not  know 
what  the  condition  of  the  right  of  way  was  at 
the  time  designated  in  the  question. 

This  brings  us  to  consideration  of  the  case 
upon  the  demurrer  to  the  evidence. 

In  the  view  we'  take  of  the  case,  it  is  un- 
necessary to  determine  whether  or  not  the 
defendant  was  guilty  of  negligence  in  the 
management  of  its  train,  as  charged  in  the 
declaration.  For,  if  it  was,  the  proximate 
cause  of  the  accident  as  shown  by  the  evi- 
dence, was  the  contributory  negligence  of  the 
plaintiff's  intestate. 

The  crossing  is  a  dangerous  one,  and  Mr. 
Stokes,  who  lived  In  the  neighborhood  and 
was  on  his  way  to  mill,  knew  this.  The 
county  road  crosses  the  railway  track  a 
little  obliquely,  in  a  cut  which  extends  some 
distance  both  north  and  south  of  the  crossing. 
The  bank  or  side  of  the  cut  which  is  about 
26  feet  from  the  center  of  the  railway  track, 
at  the  point  where  the  highway  crosses  the 
railway,  was  originally  about  seven  feet  deep. 
Five  or  six  years  prior  to  the  accident  it 
had  been  cut  down  or  lowered  about  two 
feet  by  the  defendant  for  a  distance  of 
about  65  feet  along  the  highway  and  about 
75  feet  along  the  railway  in  the  direction 
from  which  the  train  came.  There  were  only 
three  eyewitnesses  to  the  accident  A  boy 
about  12  years  of  age,  a  witness  for  the 
plaintiff,  who  was  riding  in  the  wagon  with 
Mr.  Stokes,  testified  that  when  they  reached 
a  point  in  the  highway  about  200  feet  from 
the  crossing,  "I  told  him  I  thought  that  I 
heard  a  roaring,  and  he  stopped,  and  Just  as 
he  started  off  he  said  the  train  was  going 
the  other  way,  and  we  drove  off  down  to  the 
crossing,  and  just  as  the  mules'  front  feet 
got  over  the  rail  the  train  was  right  there. 
Then  he  commenced  to  whip  the  mules  to 
get  across,  and  I  jumped  off."  The  witness 
further  testified  that  he  was  sitting  on  the 
seat  in  the  wagon  with  Blr.  Stokes  and  on 
his  right  side. 

The  engineer  in  charge  of  the  locomotive, 
who  was  introduced  by  the  defendant^  test!- 
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fled  that,  as  bis  train  approached  the  cross- 
ing ''a  short  distance  south  of  Meherrln, 
when  I  got  within  about  100  yards  or  150 
yards,  *  *  *  I  saw  a  mule  team,  two- 
ben  i  wagon  with  two  mules  to  it,  being 
driven  by  a  white  gentleman — I  did  not  know 
who  he  was — sitting  in  the  wagon  driving 
them.  He  looked  at  me.  I  saw  him,  and 
I  commenced  blowing  the  steam  whistle, 
*  *  *  and  he  commenced  whipping  his 
team  up  to  cross  over  ahead  of  me.  Con- 
sequently he  got  his  mules  just  about  across 
the  track,  and  the  fore  wheels  of  the  wagon 
were  just  pulling  up  on  the  rail,  when  the 
engine  struck  him.*'  The  engineer  further 
testified  that  he  put  on  the  emergency  brakes 
«nd  did  everything  he  could  to  stop  the 
train;  that  when  he  first  saw  tiie  mules  they 
were  about  25  or  30  feet  from  the  track. 

The  other  eyewitness,  also  put  on  the  stand 
hy  the  defendant,  was  a  girl  who  was 
sitting  at  a  window  in  a  house  about  80 
yards  from,  and  in  full  view  of,  the  crossing 
as  Mr.  Stokes  approached  it  She  testified 
that  when  she  first  saw  the  wagon  it  was 
about  35  steps  from  the  crossing,  a  little 
back  of  where  the  "cut-off"  was;  that  he 
was  whipping  his  team  when  she  first  saw 
him,  that  at  that  time  she  had  heard  the  rattle 
of  the  train  and  seen  the  smoke  from  it 

An  approaching  train  could  not  be  seen 
from  the  point  200  feet  from  the  railway 
track  -where  Mr.  Stokes  stopped  his  wagon, 
nor  could  it  be  seen  until  he  reached  the 
"cut-off,"  65  feet  from  the  crossing,  at  which 
point  he  could  see  along  the  railway  75  feet 

The  defendant's  evidence  shows,  by  actual 
measurements  made,  and  views  taken,  some 
time  after  the  accident,  that  an  approaching 
train  could  be  seen  287  feet,  when  within 
50  feet  of  the  crossing;  665  feet,  when  within 
32  feet  of  it;  and  1,528  feet,  when  within 
25  feet  But  the  plaintifTs  evidence  tends 
to  show  that  on  account  of  weeds  and  small 
undergrowth  growing  on  the  "cut-off"  at  the 
time  of  the  accident  an  approaching  train 
could  not  be  seen  more  than  75  feet  from  the 
crossing  until  a  point  30  feet  from  it  was 
reached,  when  an  approaching  train  could 
be  seen  a  short  distance — how  far  is^  not 
shown. 

The  uncontradicted  evidence  of  the  en- 
gineer \a  that  when  within  100  or  150  yards 
of  the  crossing,  he  saw  Mr.  Stokes  and  his 
team  when  the  mules  were  about  25  or  30 
feet  from  the  track,  and  that  Mr.  Stokes 
looked  at  or  toward  him.  If  Mr.  Stokes 
saw  the  approaching  train  as  the  engineer 
testifies,  then  it  was  clearly  his  duty  to 
have  kept  off  the  railway  track.  If  he  did 
not  see  the  approaching  train,  he  could  have 
seen  it  if  he  had  been  in  the  exercise  of 
due  care.  The  track  itself  was  a  proclama- 
tion of  danger,  and  it  was  his  duty,  before 
going  upon  it  to  use  his  eyes  and  ears — ^to 
look  and  listen — ^and  to  do  so  when  and 
whe*e  his  looking  and  listening  would  be 
reasonably  effective.    Johnson's  Adm'r  v.  O. 


&  a  Ry.  Co.,  91  Va.  17^  21  S.  B.  238;  Wash- 
ington,  eta,  Ry.  Co.  v.  Lacey,  94  Va.  460,  475, 
476,  26  S.  E.  834;  2  Sheer.  &  Red.  on  Neg., 
§S  476,  47a  He  had  no  right  to  conclude, 
as  he  seems  to  have  done,  that  the  "roaring" 
heard  200  feet  away  from  the  track  was 
made  by  a  train  going  away  from,  instead  of 
coming  toward,  the  crossing.  He  had  cross- 
ed the  railway  track  more  than  a  mile  from 
and  north  of  the  crossing,  and  had  traveled 
along  the  highway,  the  general  direction  of 
which  was  parallel  with  the  railway  and  not 
far  from  it  It  is  not  pretended  that  any 
train  passed  either  way  during  that  time. 
Having  been  warned  by  the  "roaring"  of  a 
train,  which  he  had  no  right  to  believe 
had  passed,  he  ought  to  have  been  the  more 
careful  before  going  upon  the  track. 

The  Uttle  boy  sitting  in  the  wagon  by  Mr. 
Stokes  testified  that  as  the  wagon  approached 
the  track  from  the  point  where  they  halted 
he  looked  and  listened;  in  what  direction  he 
looked  he  does  not  state.  He  was  sitting 
on  the  seat  on  the  side  farthest  from  the 
train.  His  size,  his  position,  and  the  direc- 
tion the  wagon  was  moving  prevented  him 
from  seeing'  the  train  until  it  was  right 
upon  them,  unless  he  leaned  forward  or  back- 
ward so  as  to  look  around  Mr.  Stokes.  It 
is  not  shown  that  he  did  this. 

We  are  of  <^inion  that  the  circuit  court 
did  not  err  in  sustaining  the  defendant's  de- 
murrer to  the  evidence,  and  the  Judgment 
must  be  affirmed. 

(68  W.  Va.  668) 

FLAHERTY  v.  FLEMING  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  6,  1900.) 

L  Basement — ^Rioht  of  Wat — Obstbuotion. 
Kight  by  deed  dated  the  15th  of  July, 
1889,  and  duly  recorded  on  the  22d  of  July, 
1889,  conveyed  to  Flaherty  a  lot  of  land  on 
the  north  aide  of  Seventh  street  in  the  city  of 
Parkersburff,  "also  a  free, right  of  way  for  an 
alleyway  12  feet  wide  extending  from  the  rear 
end  of  said  lot  across  another  lot  owned  by 
said  Kight  to  the  alley  running  to  Latrobe 
street"  After  this  deed  was  recorded,  Kight 
conveyed  the  lot  over  which  the  right  of  way 
had  been  granted  to  Weber,  and  Weber  convey- 
ed it  to  Fleming.  Hdd,  that  under  the  circum- 
stances of  this  case  the  placing  of  a  fence  upon, 
or  a  gate  upon  and  over,  such  right  of  way  by 
Fleming,  after  becoming  the  owner  of  his  lot, 
is  a  wrongful  obstruction  of  such  way,  and  in 
violation  of  the  right  of  Flaherty  under  his 
^eed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Easements,  U  124,  125.] 

2.  Same — iNjimcmoN. 

Injunction  is  a  proper  remedy  to  prevent 
the  maintenance  of  a  wrongful  obstruction  of 
a  private  way. 

[Ed.  Note. — For  cases  In  point,  see  vol.  17, 
Gent  Dig.   Easements,  %%  134,  135,  137.] 

8.  Injunction — Criional  Pboceedings. 

It  is  a  rule,  subject  to  few  exceptions,  that 
a  court  of  equity  will  not  interfere  by  injunc- 
tion with  criminal  proceedings. 

[Ed.  Note. — For  cases  in  point,  see  roL  27, 
Cent  Dig.  Injunction,  |S  178,  179.1 

(Syllabus  by  the  Court) 
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Appeal  from  Oirctilt  Court,  Wood  Ootinty. 

Bill  by  Michael  W.  Flaherty  against 
Charles  Fleming  and  E.  F.  Wilson.  Decree 
for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

J.  W.  Vanderrort,  for  appellant  J.  Robert 
Anderson  and  F.  L^  Muhleman,  for  appellees. 

COX,  J.  This  is  an  appeal  from  a  decree 
sostaining  a  demnrrer  to  and  dismissing 
a  bill  in  chancery,  brought  in  the  circuit 
court  of  Wood  county  by  Michael  W.  Flah- 
erty against  Charles  Fleming  and  E.  F. 
Wilson,  justice.  The  bill  alleges,  in  sub- 
stance: That  J.  W.  KIght,  by  deed  dated 
the  15th  of  July,  1889,  and  recorded  on  the 
22d  of  July,  1889,  conveyed  to  Flaherty  a 
lot  of  land  on  the  north  side  of  Seventh 
street  In  the  city  of  Parkersburg,  and  "also 
a  free  right  of  way  for  an  alleyway  12  feet 
wide  extending  from  the  rear  end  of  said  lot 
across  another  lot  owned  by  said  Kight 
to  the  alley  running  to  Latrobe  street";  that 
after  the  recordation  of  this  deed  Kight 
conveyed  the  lot  over  which  the  right  of  way 
was  granted  to  George  Webef,  and  after- 
wards Weber  conveyed  It  to  Fleming  by  deed 
dated  the  14th  of  April,  1897;  that  after 
Fleming  became  the  owner  of  his  lot  he  oc- 
casionally fenced  up  said  right  of  way,  so 
that  Flaherty  was  not  able  to  freely  use  the 
same;  that  about  a  week  before  the  filing 
of  the  bill  Fleming  began  the  erection  of  a 
gate  on  and  over  said  right  of  way,  and  ob- 
structed the  free  use  of  such  right  of  way  by 
Flaherty;  that  shortly  after  Fleming  pur- 
chased his  lot  Flaherty  called  Fleming's  at- 
tention to  the  fact  of  the  existence  of  such 
right  of  way;  that  Flaherty  also  gave  notice 
in  writing  of  his  rights  under  his  deed  to 
Fleming,  and  that  if  he  did  not  remove  the 
gate  Flaherty  would  remove  it;  that,  the  gate 
not  being  removed  pursuant  to  the  notice, 
Flaherty  tore  it  down;  that  Fleming  pro- 
cured a  warrant  from  Wilson,  justice,  and 
caused  Flaherty  to  be  arrested  upon  a  charge 
of  injuring  and  defacing  real  properly  not 
his  own;  that  such  right  of  way  12  feet  wide 
tias  been  used  by  Flaherty  since  he  purchased 
his  lot  until  so  obstructed  by  Fleming;  and 
tnat  Fleming  threatens  to  replace  said  gate 
and  to  reconstruct  said  obstructions.  Pre- 
vious to  the  decree  sustaining  the  demurrer 
and  dismissing  the  bill,  a  preliminary  in- 
1  unction  had  been  awarded,  as  prayed  for  iq 
the  bill. 

The  principal  controversy  in  this  case  is 
whether  or  not  the  defendant  Fleming  may 
vlace  upon  and  over  such  right  of  way  a 
fence  or  gate.  This  involves  a  construction 
of  the  deed  to  Flaherty,  and  the  ascertain- 
ment of  the  intention  of  the  parties  to  it 
when  it  was  made.  It  does  not  clearly  ap- 
pear by  the  bill  what  the  condition  of  the 
.ight  of  way  was  when  the  deed  was  made. 
Therefore  what  we  shall  say  in  relation  to 
the  intention  of  the  parties  and  the  con- 
struction of  the  deed  will  relate  to  the  right 


of  the  owner  of  the  servient  lot  to  obstruct 
the  right  of  way  after  the  time  the  deed  was 
made,  and  not  to  any  obstruction  or  ob- 
structions to  such  way  which  existed  at  the 
time  of  the  making  of  the  deed.  If  there 
be  no  ambiguity,  we  must  arrive  at  the  in- 
tention of  the  parties  from  the  language 
used.  The  words  are  to  be  taken  in  their 
ordinary  and  popular  sense,  unless  it  appear 
by  the  context  that  they  were  used  in  a  dif- 
ferent sense,  or  unless,  when  applied  to  the 
subject-matter,  they  have  a  technical  mean- 
tag.  Railroad  v.  Schutte,  103  U.  S.  118,  :^6 
L.  Ed.  327;  Snodgrass  v.  Wolf,  11  W.  Va. 
158;  Schuylkill  Co.  v.  Moore,  2  Whart  477. 
For  the  purpose  of  construction,  all  parts 
of  the  deed  must  be  considered  together. 
Barber  v.  Insurance  Co.,  16  W.  Va.  658,  37 
Am.  Rep.  800;  Heatherly  v.  Bank,  31  W.  Va. 
70,  5  S.  E.  754.  It  rarely  happens  that  the 
language  used  in  one  grant  of  an  easement  is 
exactly  like  the  language  used  in  another. 
Therefore  each  case  must  be  determined  ac- 
cordtag  to  the  words  used.  The  words  here 
are:  "A  free  right  of  way  for  an  alleyway 
12  feet  wide."  Generally,  the  mere  grant  of 
a  right  of  way  over  land,  and  nothing  more, 
does  not  pass  any  other  right  or  incident 
The  owner  of  the  soil  may  make  any  use  of 
his  land  which  does  not  interfere  with  a 
reasonable  use  of  the  way.  Subject  to  the 
easement,  his  control  extends  indefinitely 
upward  from  the  surface  and  downward 
ad  infernos.  Jones  on  Easements,  8  391;  14 
Cyc.  1201.  However,  where  the  easement 
is  created  by  express  grant,  defining  the 
rights  of  the  parties,  the  terms  of  the  grant 
must  govern.  **Whether  a  grantee  of  a  right 
of  way  is  entitled  to  a  way  unobstructed 
by  gates  or  bars  depends  upon  the  terms  of 
the  grant,  the  purposes  for  which  it  was 
made,  the  nature  and  situation  of  the  prop- 
erty, and  the  manner  in  which  it  has  been 
used."  Jones  on  Easements,  {  319;  Field  t. 
Leiter,  118  111.  17,  6  N.  E.  877;  Cowling  v. 
Higginson,  4  M.  &  W.  245;  Smith  v.  Worn, 
93  Cal.  206,  28  Pac.  944;  Houpes  t.  Ander- 
son, 22  Iowa,  161. 

It  is  contended  that  the  word  "free"  means 
free  from  compensation;  without  further 
payment  This  contention  cannot  be  mata- 
tataed.  The  word  "free"  is  found  in  a  deed 
of  grant.  The  consideration  for  the  grant 
is  named  in  it  If  the  word  "free"  means 
free  in  the  sense  that  it  is  without  further 
consideration,  then  it  would  be  useless  in 
this  deed,  and  would  give  no  more  than  the 
law  would  give  without  the  use  of  the  word. 
It  is  unnecessary  to  say  "free"  in  the  sense 
of  without  further  consideration,  in  a  deed 
of  grant,  ta  relation  to  the  thing  granted. 
There  would  be  no  more  reason  for  using 
the  word  **free"  in  that  sense,  in  relation  to 
the  right  of  way,  than  there  would  be  for 
using  it  ta  relation  to  the  lot  granted  by  the 
deed.  Without  the  use  of  the  word  ta 
either  case,  the  thtag  granted  is  free  from 
the  payment  of  consideration  other  than  that 
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agreed  to  be  paid.  It  appears  that  the  word 
"free/*  as  used  In  this  clause,  qualifies  aii4 
relates  to  "right  of  way"  in  a  different 
sense.  It  Is  descriptive  of  the  right  of  way — 
the  thing  granted — and  is  not  descriptive 
of  the  use  to  be  made  of  the  right  of  way. 
Webster's  Dictionary  defines  the  word  "free," 
when  used  In  relation  to  a  thing  to  be  en- 
Joyed  or  possessed,  as  follows:  'Thrown 
open,  or  made  accessible  to  all;  to  be  enjoyed 
without  limitations;  unrestricted;  not  ob- 
structed, engrossed,  or  appropriated;  open." 
Applying  that  definition  here,  the  word 
"free"  Indicates  the  condition  and  character 
of  the  "right  of  way" — the  thing  granted, 
the  thing  to  be  enjoyed  and  possessed. 
In  that  sense,  it  means  an  unobstructed  right 
of  way,  so  far  as  any  future  act  of  the 
owner  of  the  servient  lot  is  concerned.  The 
a'dditional  language,  "for  an  alleyway  12  feet 
wide,"  we  think  means  for  the  purpose  of 
an  alleyway  12  feet  wide,  or  to  be  used  as 
an  alleyway  12  feet  wide.  Tlie  way  Is 
definite,  and  fixed  In  width,  and  is  "for  an 
alleyway."  The  word  "alleyway"  has  the 
same  meaning  as  the  word  "alley."  An 
alley  may  be  public  or  private.  When  used 
In  a  plat  or  statute  concerning  towns  or 
cities,  it  will  be  taken  to  mean  a  public 
way,  unless  the  word  "private"  Is  prefixed 
or  the  context  requires  a  different  meaning. 
Elliott  on  Roads  and  Streets,  8  24.  When 
used  in  a  deed  between  private  parties,  it 
may  mean  a  private  alley,  if  that  clearly 
appears  to  be  the  Intention.  City  of  Chicago 
V.  Borden,  100  111.  430,  60  N.  B.  915.  An 
alley  is  a  narrow  passage  or  way  in  a  city, 
as  distinguished  from  a  public  street  2  Am. 
Sc  Ehig.  Enc.  Law,  149.  If  the  grant  were 
of  a  public  alleyway  or  alley,  it  would  cer- 
tainly Imply  an  open  and  unobstructed  alley- 
way or  alley.  Prom  the  use  of  the  same 
word  or  words  by  parties  in  relation  to  land 
In  a  city,  although  by  the  context  It  ap- 
pears to  be  a  private  alleyway,  it  seems  to 
be  a  fair  Inference  to  say' that  they  mean  the 
same  as  to  the  character  and  condition  of 
the  alleyway,  so  far  as  future  obstructions 
are  concerned,  as  they  would  mean  were  It 
a  public  alley,  or  alleyway.  In  other  words, 
the  difference  between  a  public  and  private 
alleyway  is  not  so  much  in  the  character 
or  condition  of  the  alleyway  as  In  the  use 
and   control   of   it 

Taking  the  words  of  the  deed  together,  It 
appears  to  us,  that  the  Intention  was  to  give 
a  way  open  and  unobstructed  so  far  as  any 
future  act  of  the  owner  of  the  servient  estate 
Is  concerned.  If  there  be  doubt  as  to  this 
construction,  then  we  must  resort  to  the  cir- 
cumstances surrounding  the  transaction,  the 
situation  of  the  parties,  the  subject-matter 
of  the  deed  or  contract,  and  the  subsequent 
acts  of  the  parties  under  it  Shrewsbury  v. 
a*ufts,  41  W.  Va.  212,  23  S.  B.  692;  Heatherly 
V.  Bank,  supra.  The  bill  of  complaint  is 
rather  barren  of  circumstances  or  facts  which 
aid  us  in  construction.    It  does  appear,  how- 


ever, tiiat  these  lots  are  In  a  city,  and  not 
in  the  country,  and  that  Flaherty  had  the 
use  of  this  right  of  way  until  Fleming  pur- 
chased his  lot,  and  down  to  the  time  of  the 
erection  of  the  gate,  with  the  slight  Interfer- 
ence and  obstructions  by  the  occasional  fen- 
cing up  of  the  way  by  Fleming.  It  was  near- 
ly eight  years  from  the  time  that  Flaherty 
bought  his  lot  until  Fleming  bought  his  lot, 
during  which  time  Flaherty  used  such  way. 
It  seems  to  us  that  this  is  material  upon  the 
question  of  construction,  and  as  to  the  in- 
tention. Upon  the  question  of  construction, 
see  Dickinson  v.  Whiting,  141  Mass.  414,  6  N. 
E.  92;  Bumham  v.  Nevlns,  144  Mass.  88,  10 
N.  B.  494,  59  Am.  Rep.  61;  Kana  v.  Bolton, 
86  N.  J.  Eq.  21 ;  Williams  v.  Clark,  140  Mass. 
288.  6  N.  B.  802;  Welch  v.  Wilcox,  101  Mass. 
162,  100  Am.  Dec.  113 ;  Hacke's  App.,  101  Pa. 
245.  In  Williams  v.  Clark,  the  controversy 
was  concerning  a  crossing  of  a  railway.  The 
court  said:  "While,  in  terms.  It  is  not  pro- 
vided that  this  crossing  should  not  be  unob- 
structed by  gates  or  bars,  y«t  the  facts  that 
It  was  to  be  'convenient,'  and  that  the  rail- 
road company  Itself  constructed,  and  for  ma- 
ny years  permitted  the  existence  of  such  a 
one,  sufficiently  show  that  what  It  Intended  to 
grant  was  a  free  right  of  passage.  No  usage 
or  circumstances  such  as  are  shown  where 
one  grants  a  way  or  right  of  way  over  a  field 
devoted  to  agricultural  or  other  purposes, 
indicating  that  the  right  granted  is  to  be 
subordinate  to  the  rights  of  the  grantor,  or 
the  use  made  by  him  of  the  premises,  here 
exist  •• 

The  construction  above  adopted.  In  our 
Judgment,  determines  the  question  of  the 
right  of  Fleming  to  obstruct  the  way  in  con- 
troversy. If  the  way  Is  to  be  open  and  unob- 
structed, so  far  as  future  acts  of  the  servient 
owner  are  concerned,  it  certainly  Is  not  to 
be  obstructed  by  him.  The  placing  of  any 
thing  upon  the  way  by  the  servient  owner 
which  would  make  It  less  useful  or  less  con- 
venient to  the  one  entitled  to  the  easement 
than  an  open,  unobstructed  way  is  a  a  ob- 
struction, and  a  violation  of  the  terms  of  the 
grant  It  can  hardly  be  contended  that  the 
placing  of  a  fence  or  gate  upon  and  over 
this  way  does  not  make  it  less  useful  and  less 
convenient  than  an  open,  unobstructed  way. 
"The  necessity  of  opening  and  closing  the 
gate,  as  well  as  the  more  limited  space 
through  which  the  defendant  must  conduct 
his  teams  and  cattle,  would  materially  inter- 
fere with  his  convenient  use  of  the  lane.*' 
Dickinson  v.  Whiting,  supra.  See,  also, 
Bnrnham  v.  Nevlns,  supra;  Kana  v.  Bolton, 
supra.  Injunction  is  a  proper  remedy  to  pre- 
vent the  maintenance  of  a  wrongful  obstruc- 
tion of  a  private  way.  Rogerson  v.  Shepherd, 
83  W.  Va.  307,  10  S.  B.  632;  Boyd  v.  Wool- 
wine,  40  W.  Va.  282,  21  S.  E.  1020. 

There  is  another  feature  to  the  plaintiff's 
bill.  He  seeks  to  enjoin  the  prosecation  of 
the  criminal  proceeding  upon  the  warrant 
mentioned,  which  appears  to  have  been  issued 
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against  Flaherty*  charging  him  with  Injuring 
and  defacing  real  estate  not  his  own,  namely, 
the  gate  or  gates  in  controversy.  It  is  a 
rule  subject  to  few  exceptions  that  equity 
will  not  interfere  by  injunction  with  criminal 
proceedings,  having  no  jurisdiction  or  power 
to  afford  relief  in  such  cases.  Jurisdiction 
over  criminal  cases  is  conferred  upon  courts 
specially  created  to  hear  them,  and  with  few 
exceptions  it  is  beyond  the  power  of  equity 
to  control,  or  in  any  manner  interfere  with, 
such  proceedings  by  injunction.  High  on 
Injunctions,  S  68,  and  cases  cited  in  note  & 
It  appears,  however,  that  if  a  statute,  con- 
ceming  which  an  arrest  or  criminal  prose- 
cution is  threatened,  affects  civil  property 
and  its  enjoyment,  in  protecting  the  property 
right  equity  may  properly  enjoin  the  criminal 
prosecution ;  but  in  such  case  its  interference 
is  founded  solely  upon  the  ground  of  injury 
to  property  and  the  necessity  of  preserving 
property  rights.  Also,  where  a  suit  is  already 
pending  in  equity,  and  a  criminal  prosecution 
is  instituted  for  the  purpose  of  testing  the 
same  right  as  that  in  issue  in  the  equitable 
action,  in  such  case  a  court  of  equity  may 
impose  conditions  on  a  suitor  seeking,  its 
aid,  and  hence,  in  order  to  protect  its  prior 
jurisdiction,  may  compel  him  to  abandon  the 
criminal  prosecution  until  a  final  determina- 
tion of  the  whole  matter  in  equity.  Dobbins 
v.  City  of  Los  Angeles  (U.  S.)  25  Sup.  Ot 
18,  49  L.  Ed.  169;  High  on  Injunctions,  88, 
«nd  cases  cited  In  note  10.  It  does  not  ap- 
pear that  the  plaintiff  brings  himself  within 
any  of  the  exceptions.  The  criminal  proceed- 
ing was  commenced  first,  and  the  statute  un- 
der which  it  was  commenced  is  not  question- 
ed. That  statute  determines  no  property 
right  in  this  case. 

We  are  of  the  opinion  that  the  Injunction 
against  the  criminal  prosecution  is  improper, 
and  that  the  bill,  to  the  extent  that  it  relates 
to  the  criminal  prosecution,  is  without  equity. 
The  demurrer  in  this  cause  is  general,  and 
must  be  overruled,  because  the  allegations  of 
the  bill,  if  true,  are  sufficient  for  the  purpose 
of  an  injunction  preventing  the  obstruction, 
or  the  maintenance  of  an  obstruction,  of  the 
right  of  way  mentioned.  Allen  v.  S.  P.  Coal 
Co.,  58  W.  Va. ,  52  S.  B.  454. 

It  follows  that  the  decree  of  the  lower 
court  must  be  reversed,  and  this  cause  re- 
manded, to  be  further  proceeded  with  ac- 
cording to  the  principles  herein  announced 
and  the  rules  governing  courts  of  equity. 


(58  W.  Va.  666) 

SHEARS  et  al.  ▼.  TRADERS'  BLDG.  ASS'N 
et  al. 

(Supreme  (Dourt  of  Appeals  of  West  Virginia. 
Feb.  6,   1906.) 

1.  mobtoagbs  —  foreclosubb  ^  separate 
Sales. 

Where  one  executes  to  the  same  trustees 
two  deeds  of  trust,  at  different  times,  convey- 
ing separate  lots  of  land,  to  secure  to  the  same 


person  two  distinct  debts,  and  wheie  default  is 
made  in  the  payment  of  the  debts,  and  the 
trustees  are  required  to  make  sale  of  the  prop- 
erty, they  should  sell  the  same  separately,  and 
not  jointly,  and  to  sell  it  collectively  will  be  an 
irregularity  for  which  the  salev  and  deed  made 

Pursuant  thereto,  will  be  set  aside,  upon  proper 
ill  filed  for  that  purpose. 
[Ed.  Note. — For  cases  in  point,  see  voL  85, 
Gent.  Dig.  Mortgages,  §  1072.] 

2.  Same—Ibbeoulabities— Notice    to    Pub- 

OUASEBS. 

A  purchaser  at  such  sale  is  charged  with 
notice  of  the  irregularity.  He  is  bound  to  know 
the  powers  of  the  trustees,  and  to  see  that  the 
sale  is  made  in  conformity  with  the  instrument 
creating  the  trust  and  as  required  by  law. 
8.  S^MB— Waivbb  or  Objbotions. 

The  grantors  will  not  be  estopped  to  set 
such  sale  aside,  because  one  of  them  was  present 
at  the  sale  and  did  not  call  attention  to  the  ir- 
regularity and  object  to  the  sale. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  B.  F.  Shears  and  Hattie  Shears 
against  the  Traders'  Building  Association 
and  others.  Decree  for  defendants,  and 
plaintiffs  appeal.    Reversed. 

J.  W.  Vandervort  for  appellants.  W.  N. 
Miller  and  Caldwell  &  Watson,  for  appellees. 

SANDERS,  J.  The  appellants,  B.  F.  and 
Hattie  Shears,  on  the  26th  day  of  April,  1901, 
executed  to  the  defendants  H.  H.  Moss  and 
A.  K.  Leonard,  trustees,  a  trust  deed  on  two 
lots  In  Tygart  district.  Wood  county,  to 
secure  to  the  defendant  the  Traders*  Building 
Asi^ociation  the  sum  of  $1,100.  On  the  7tb 
day  of  June,  1901,  the  same  parties  conveyed 
to  the  same  trustees  two  lots  in  Jeannette 
iTavenner's  addition  to  Tav^anersville,  in 
said  county,  to  secure  to  said  association  the 
payment  of  the  sum  of  $600.  Default  having 
been  made  in  the  payment  of  the  sums  se- 
cured, the  trustees,  on  June  18,  19(H,  sold 
the  properties  conveyed,  and  defendant  S.  P. 
Moore  became  the  purchaser  thereof,  at  the 
price  of  $1,700,  and  afterwards  obtained  a 
deed.  On  July  11,  1904,  the  plaintiffs  filed 
their  bill  to  set  said  sale  and  deed  aside. 
Pending  the  suit,  an  injunction  was  awarded 
by  the  judge  of  the  circuit  court,  in  vacation, 
restraining  Moore  from  prosecuting  an  action 
of  unlawful  entry  and  detainer  to  recover 
possession  of  the  property  from  Shears.  At 
the  final  hearing  the  court  refused  to  grant 
the  relief  prayed  for,  dissolved  the  Injunc- 
tion, and  dismissed  the  bill. 

The  api»ell:ints  present  several  reasons  fof 
reversal,  but  It  is  only  necessary  to  notice  the 
one  which  we  regard  as  fatal  to  the  decree,  and 
which  plainly  calls  for  setting  the  sale  aside 
and  canceling  the  deed.  The  trustees,  Moss  and 
Lieonard,  In  proceeding  to  mal^e  sale,  advertis- 
ed the  properties  Jointly,  or  collectively— 
that  is,  they  advertised  the  entire  property 
Jointly,  by  one  notice — and  on  the  day  of  sale 
the  property  was  lumped,  or  sold  collectively, 
and  purchased  by  said  Moore.  These  deed^ 
of  trust  are  specific  liens  upon  the  property 
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separately  conveyed  by.  them  to  secure  tbe 
amount  of  indebte<lness  therein  namedt  re- 
spectively, and  upon  a  sale  of  the  property 
conveyed  by  one  deed  of  trust,  if  it  should 
bring  more  than  sufficient  to  pay  off  the  lien, 
it  would  not  be  proper  to  credit  the  surplus 
upon  the  loan  secured  by  the  other  deed  of 
trust,  if,  upon  a  sale  of  the  property  conveyed 
by  that  deed,  it  should  not  sell  for  enough  to 
satisfy  the  indebtedness.  The  property 
should  be  so  sold  as  to  be  able  to  det^mine, 
with  certainty*  the  amount  realized  from  the 
property  conveyed  by  each  trust  deed.  Who 
can  say  but  what  the  property  conveyed  by 
one  of  the  deeds  sold  for  more  than  sufficient 
to  pay  the  debt  secured  by  it?  To  sell  the 
property  collectively,  it  would  be  impossible 
to  know  the  proportionate  amount  each  piece 
of  property  brought,  and  therefore  it  could 
not  be  determined  how  much  should  be  credit- 
ed upon  each  loan.  The  cestui  que  trust  has 
no  right,  under  the  trust  deed,  if  the  prop- 
erty conveyed  by  one  deed  should  sell  for 
more  than  sufficient  to  pay  off  the  debt 
which  it  was  given  to  secure,  to  have  the 
surplus  applied  to  the  satisfaction  of  the  debt 
secured  by  the  other  deed  of  trust,  in  the 
event  that  the  property  conveyed  thereby 
should  prove  inadequate  for  the  purpose. 

It  is  urged  that  the  property  was  offered 
separately,  and  that  the  trustees  failed  to  re- 
ceive a  bid  sufficient  to  pay  the  association's 
debt,  and  therefore  it  was  sold  collectively. 
This  cannot  be  offered  as  an  excuse  for 
selling  the  property  collectively,  because  by 
the  terms  of  the  deeds  no  such  right  existed. 
The  trustees  were  not  authorized  to  sell, 
except  in  conformity  with  the  contract  creat- 
ing the  trust,  and  the  property  conveyed  by 
each  deed  was  only  liable  to  be  sold  in  satis- 
faction of  tbe  indebtedness  thereby  secured. 

It  is  contended  by  the  defendants  that  the 
answer  of  the  building  association  shows 
that  the  properties  were  first  offered  separ- 
ately, and  that  they  were  then  offered  to- 
gether, and  that,  a  larger  price  being  thus  ob- 
tained, the  plaintiffs  were  not  prejudiced,  but 
benefited,  by  the  joint  sale  of  the  property, 
and  that  the  plaintiffs,  having  failed  to  set  up 
in  the  bill  this  matter  of  joint  sale,  or  make 
any  issue  in  the  pleadings  in  regard  thereto, 
cannot  now  make  a  new  or  different  case  on 
this  hearing.  It  is  true  the  plaintiffs,  in  the 
conclusion  of  their  bill,  assign  six  grounds 
why  the  sale  should  be  set  aside,  and  in 
these  assignments  it  is  not  complained  that 
the  properties  were  Jointly  sold;  but,  while 
this  is  so,  it  is  shown  by  the  bill  that  the  two 
deeds  of  trust  were  given  upon  separate  pieces 
of  property  to  secure  different  debts  and  that 
the  property  was  Jointly  sold.  This  being  so, 
the  court  will  look  to  the  whole  bill  to  see  if 
the  plaintiffs  are  entitled  to  relief,  and  the 
fact  that  the  bill  contains  allegations  at- 
tempting to  specifically  point  out  Irregular- 
ities will  not  prevent  the  plaintiffs  from 
relying  upon  the  other  allegations  in  the  bill 
which  show  irregularities.    This  being  the 


allegation  of  the  bill,  it  is  not  denied  by  the 
answer,  but,  on  the  other  hand,  is  admitted. 

It  is  argued  that  it  is  shown  tliat  the  proi>- 
erty  brought  more  when  offered  Jointly  than 
it  did  when  offered  separately,  and  there- 
fore the  plaintiffs  are  not  prejudiced.  How 
much  from  the  proceeds  of  sale  will  be  credit- 
ed on  the  $1,100  loan,  and  how  much  on  the 
$600  loan?  How  much  did  the  property  con- 
veyed by  the  trust  deed  dated  June  7,  1901, 
bring,  and  how  much  did  the  properly  con- 
veyed by  the  second  deed  of  trust  bring?  It 
nowhere  appears.  The  property  upon  which 
the  small  loan  was  made  may  have  brought 
a  sum  much  more  than  sufficient  to  disdiarge 
the  lien  against  it,  imd,  if  tliis  be  so,  as  we 
have  observed,  the  surplus  arising  from  the 
sale  of  the  property  which  sold  for  more  than 
sufficient  to  pay  off  the  lien  against  it  could 
not  be  applied  to  discharge  the  lien  against 
the  property,  which  did  not  sell  for  enough 
to  do  so. 

It  is  claimed  by  the  defendants  that  the 
silence  and  conduct  of  B.  F.  Shears  at  the 
time  of  the  sale  should  estop  him.  It  is  true 
that  Shears  was  present  when  the  sale  was 
made,  but  he  had  no  control  over  the  pro- 
ceedings. The  manner  of  advertising  and 
selling  was  fixed  by  the  trust  deeds,  and 
the  sale  was  being  conducted  entirely  by 
the  trustees.  Shears  had  no  voice  in  it,  and 
the  fact  that  he  was  present  and  did  not 
object  to  the  sale  being  made  in  the  manner 
in  which  it  was  made  cannot  in  any  way 
estop  him  to  say  now  that  the  trustees  did 
not  proceed  in  conformity  with  the  provisions 
of  the  trust  deeds.  The  grantor  misled  no 
one  by  his  conduct  All  that  can  be  charged 
to  him  is  that  he  was  present  and  was  silent ; 
that  he  did  not  then  say  that  the  trustees 
had  no  power  to  make  the  sale  as  they  were 
proceeding  to  do.  A  purchaser  of  property 
sold  by  a  trustee  under  a  deed  of  trust  given 
to  secure  a  debt,  and  authorizing  the  trustee, 
after  advertising  in  a  certain  manner,  to 
make  sale  of  the  property  to  satisfy  the  debt 
secured  thereby,  is  charged  with  notice  of 
the  powers  of  the  trustee ;  and  it  is  the  pur- 
chaser's duty  to  inquire  and  determine  for 
himself  if  the  sale  is  being  made  in  conform- 
ity with  the  provisions  of  the  instrument 
creating  the  trust  The  Irregularity  here 
complained  of  is  such  as,  from  its  very  na- 
ture, immediately  presents  Itself  to  view. 
''Silence  will  not  estop,  unless  there  is  not 
only  a  right,  but  a  duty,  to  speak."  Cautley 
v.  Morgan,  51  W.  Va.  304,  41  S.  E.  201 ;  Wll 
liamson  v.  Jones,  43  W.  Va.  562,  27  S.  B.  411 . 
38  li.  B.  A.  694,  64  Am.  St  Bep.  891 ;  Daw- 
son V.  Crow,  29  W.  Va.  333,  1  S.  B.  564; 
Pocahontas  Light  &  Water  Co.  v.  Browning, 
53  W.  Va.  436.  44  S.  E.  267. 

For  the  reasons  given,  we  reverse  the  de- 
cree of  the  circuit  court  set  aside  the  sale^ 
and  cancel  and  annul  the  deed  made  there- 
under, and  award  to  the  plaintiffs  their  costs,, 
both  in  this  court  and  in  the  court  below. 
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(58  W.  Va.  €78) 

STATE  ▼.  STRAYER. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  6,  1906.) 

1.  iNDIOTIfENT— MlBNOMEK— AmENOMENT. 

If  a  misDomer  in  an  Indictment  for  a  felony 
appear  before  or  in  the  course  of  the  trial  there- 
on, the  indictment  may  be  amended  by  insert- 
ing therein,  under  an  order  of  the  court,  the 
true  name  of  the  accused. 

[Ed.  Note. — For  cases  in  point,  see  vol  27, 
Cent  Dig.  Indictment  and  Information,  fi  514.] 

2.  Sahe-^Motion  to  Quash. 

An  indictment  should  not  be  quashed  be- 
cause of  a  misnomer  therein. 
8.  Same— Losa— Substitution  of  Copy. 

If  an  indictment  for  a  felony  be  stolen, 
lost,  or  destroyed  after  a  trial  thereon  and  the 
rendition  of  a  verdix:t  of  guilty,  the  trial  court, 
under  its  inherent  common-law  powers,  may 
cause  to  be  filed  in  the  record  of  the  case  a 
copy  thereof  as  a  substitute  therefor,  to  sub- 
serve any  purpose  for  which  the  indictment  may 
be  needed  m  the  further  progress  of  the  case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  fi  78.] 

4.  Cbiiciital    Law— Appeal— PbeI^uhptions. 

In  the  absence  of  an  objection  to  the  substi- 
tution of  such  copy,  on  the  ground  that  it  is 
not  a  true  or  correct  copy,  its  accuracy  and  cor- 
rectness will  be  presumed. 

5.  Sahe— Bill  op  Bxceptiows. 

A  bill  of  exceptions,  made  up  and  signed 
more  than  30  days  after  the  expiration  of  the 
term  of  the  court  at  which  final  judgment  in 
the  case  was  rendered,  is  no  part  of  the  record, 
and  cannot  be  considered. 

6.  Same— Recohd— Evidence. 

If  it  affirmatively  appear,  from  an  order  in 
the  case,  that  the  evidence  was  not  transcribed 
by  the  stenographer  within  80  davs  from  the 
end  of  such  term,  it  is  no  part  of  the  record, 
although  there  is  a  nunc  pro  tunc  order  pur- 
porting to  make  it  so  as  of  the  term  at  which 
the  judgment  was  rendered. 
(Syllabus  by  the  Court.) 

Error  to  Clrcnit  Court,  Cabell  County. 
Ben  Strayer  was  convicted  of  murder,  and 
brings  error.    AfBrmed. 

R.  L.  Blackwood,  €U>rdon  O'Bleme  and  F. 
W.  Riggs,  for  plaintiff  in  error.  C.  W.  May, 
Atty.  Gen.,  and  Frank  Lively,  for  the  State. 

.  POFFENBARGER,  J.  This  is  a  writ  of  er- 
ror  to  a  judgment  of  the  criminal  court  of 
Cabell  county  sentencing  Ben  Strayer  to  c<mi- 
finement  in  the  penitentiary  of  this  state  for 
life,  under  a  conviction  on  an  indictment  for 
the  murder  of  Sam  Benedict  Some  of  the 
assignments  of  error  are  predicated  upon  rul- 
ings of  the  court  as  to  evidence.  One  is  the 
overruling  of  a  motion  to  set  aside  the  verdict 
as  being  contrary  to  the  law  and  the  evidence. 
Owing  to  defects  In  the  record,  it  will  be  Im- 
possible to  consider  any  of  these  assignments. 
There  is  but  one  paper  In  the  record,  called  a 
"bill  of  exceptions."  It  purports  to  set  out 
evidence  in  the  case;  but  was  not  made  up 
and  signed  either  in  the  term  at  which  the 
judgment  was  rendered  or  within  30  days  af- 
ter the  expiration  of  that  term.  The  term 
ended  on  the  20th  day  of  February,  1905,  as 
shown  by  a  certificate  of  the  clerk  of  the  trial 
court  It  afiirmatlvely  appears  from  a  vaca- 
tion order,  entered  on  the  5th  day  of  April, 


1905,  that  the  evidence  in  the  case  had  not 
then  teen  transcribed  by  the  stenographer 
from  his  notes.  Therefore  the  bill  of  excep- 
tions could  not  have  been  made  up  and  signed 
at  an  earlier  date.  It  was  not  done  before 
the  26th  of  April,  1906 ;  for  that  is  the  date  of 
the  certificate  of  the  stenographer.  On  the 
27th  day  of  April,  1906,  the  court  entered  an 
order  purporting  to  make  this  bill  of  excep- 
tions a  part  of  the  records  as  of  the  last  pre- 
ceding term.  If  the  bill  of  exceptions  was  in- 
advertently omitted  at  said  preceding  term, 
as  recited  in  this  order,  it  did  not,  at  that 
time,  contain  the  evidence.  This  appears  af- 
firmatively from  the  vacation  order.  Under 
principles  settled  in  Tracy's  Adm'x  v.  Carver 
Coal  Co.  (W.  Va.)  50  S.  E.  825,  it  is  clear 
that  the  evidence  Is  no  part  of  this  record. 
See,  also,  Jordan  v.  Jordan,  48  W.  Va.  600, 
87  S.  E.  556. 

It  is  objected  that  the  record  does  not  show 
the  impaneling  of  any  grand  Jury,  nor  the 
finding  of  any  indictment  against  the  accused. 
The  printed  record  does  not,  but  certified 
copies  of  the  record  do,  show  these  essential 
steps.  Hence  these  assignments  avail  noth- 
ing. The  indictment,  as  returned,  appeared 
to  be  against  Ben  Thrayer,  and  was  so  record- 
ed in  the  order  showing  its  return.  On  his 
arraignment  the  defendant  moved  to  quash, 
because  his  true  name  was  Ben  Straya*. 
Ihls  motion  the  court  overruled,  and  then, 
on  motion  of  the  state  by  its  attorney,  per- 
mitted the  indictment  to  be  amended  so  as  to 
state  the  true  name  of  the  defendant.  Error 
is  predicated  upon  this  action  of  the  court, 
and  Buzzard's  Case,  5  Grat  (Va.)  694,  and 
Drake  and  Cochren's  Case,  6  Grat  (Va.)  665, 
are  cited.  These  cases  are  not  in  point  In 
the  former  the  wrong  name  was  inserted  in 
the  indictment,  and  the  correct  name  was  in- 
dorsed on  the  back  of  the  indictment  and  en- 
tered in  the  record.  There  was  a  variance 
between  the  record  and  the  indictment  The 
record  showed  one  man  had  been  indicted, 
while  the  Indictment  showed  that  a  different 
person  had  been  charged  with  the  offense. 
It  was  not  a  simple  case  of  misnomer,  and 
therefore  not  within  the  statute  allowing 
amendment  In  the  other  case  the  indict- 
ment was  against  Drake  and  Cochren,  but  the 
clerk,  in  making  a  minute  of  it,  accid^itally 
omitted  the  name  of  Drake.  The  application 
was  not  to  amend  the  indictment  on  the 
ground  of  a  misnomer,  but  to  amend  the  rec- 
ord of  the  court ;  a  proceeding  not  authorized 
by  the  statute.  Section  10  of  chapter  158  of 
the  Code  of  1899  provides  that  no  indictment 
shall  be  abated  for  any  misnomer  of  the  ac- 
cused, and  authorizes  the  court  in  case  of  a 
misnomer  appearing,  before  or  in  the  course 
of  a  trial,  forthwith  to  cause  the  Indictment 
or  accusation  to  be  amended  according  to  the 
fact  That  is  exactly  what  was  done  in  this 
case.  Hence  neither  argument  nor  authority, 
other  than  the  statute  Itself,  is  necessary  to 
Justify  the  action  of  the  court  in  so  doing. 

After  the  verdict  had  been  rendered,  and  a 
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motion  for  a  new  trial  made,  tbe  indictment 
with  the  verdict  written  on  it  disappeared. 
I?hls  was  brought  to  the  attention  of  the  court 
by  the  clerk  after  haying  been  sworn  by  the 
court  The  prisoner  was  present  in  the  court 
and  a  record  of  the  fact  of  the  loss  was  made. 
Thereupon  the  court  directed  the  attorney 
of  the  state  to  prepare,  as  nearly  as  possible, 
a  true  and  exact  copy  of  the  Indictment,  with 
the  indorsement  thereon.  This  having  been 
done,  the  court  lniq)ected  the  copy  and  ascer- 
tained, to  its  satisfaction,  that  it  was  a  true 
and  exact  copy  of  the  original  indictment,  to- 
getuer  with  a  copy  of  tbe  indorsement  of  the 
verdict  thereon.  Said  copy  was  then  filed  in 
the  record  of  the  case  to  take  the  place  of  the 
original.  To  this  action  and  ruling  of  the 
court  the  prisoner  objected;  and,  his  objec- 
tion being  overruled,  he  excepted.  It  does 
not  appear  that  any  particular  objection  was 
made  to  the  copy.  It  is  not  pretended  that  it 
is  not  a  true  and  correct  copy  of  the  original 
paper.  The  exception  1b  based  upon  want  of 
power  and  authority  in  the  court  to  substi- 
tute a  copy  for  the  original.  Bradshaw  ▼. 
CJommon wealth,  16  Grat  (Va.)  507,  86  Am. 
Dec.  722,  holds  that  if  after  arraignment  of, 
and  plea  by,  the  prisoner,  the  indictm^it  be 
lost,  he  cannot  be  tried.  At  that  time  there 
was  no  statute  authorizing  new  indictments 
to  be  made  when  an  indictment  has  been  stol- 
en, lost,  or  destroyed  before  trial,  in  the  man- 
ner now  provided  by  section  10  of  chapter  52 
of  the  Code  of  1899.  The  decision  in  the 
Bradshaw  Case  follows  that  of  a  divided 
court  in  Ganaway  y.  State,  22  Ala.  772.  That 
case  was  decided  in  1853.  After  that  time 
Bradford  y.  State  was  decided  in  1875,  and 
is  reported  in  54  Ala.  230,  holding  as  follows : 
**The  circuit  court  has  inherent  power,  with- 
out the  consent  of  the  prisoner  or  his  counsel, 
to  order  the  substitution  of  an  indictment, 
when,  after  the  plea  to  the  merits,  it  has  been 
lost  or  destroyed  during  the  triaL"  At  that 
time  there  was  in  Alabama  a  statute  oorre»- 
ponding  in  all  substantial  particulars  to  the 
statute  now  in  force  in  this  state.  Hence  the 
reasoning  of  that  court  in  Bradford  y.  State  is 
directly  applicable  to  this  case.  Both  able 
and  exhaustive,  it  shows  conclusive  reasons 
why  the  danger  of  putting  a  man  to  trial  on 
a  copy  of  the  original  indictment  cannot  re- 
sult from  substituting  a  copy  after  trial. 
Therefore  a  portion  of  the  opinion  Is  here 
quoted  and  adopted  as  a  part  of  this  opinion : 
"It  may  be  the  defendant  should  not  be 
arraigned  or  put  on  trial  except  on  the  orig- 
inal finding  of  the  grand  Jury,  because  of 
that  he  should  have  inspection,  and  because 
of  the  danger,  however  remote,  that  he  might 
be  called  to  answer  an  accusation  the  grand 
Jury  had  never  presented,  if,  when  It  has 
been  lost,  its  substitution  on  secondary  proof 
of  its  contents  was  permitted.  Such  must  be 
accepted  now  as  the  law,  and  the  statute, 
authorizing  the  preferring  a  new  indictment, 
is  Id  afiSrmance  of  the  reasoning  on  which 
Qannaway's  Case  rests.    It  does  not  author- 


ize substitution.  It  authorizes  only  prefer- 
ring a  new  indictment,  excluding  from  the 
bar  of  the  statute  of  limitations,  the  time 
elapsing  after  the  finding  of  the  first,  and 
the  presentment  of  the  new.  The  loss  con- 
templated must  have  occurred  before,  and 
not  during,  trial.  The  purpose  is  to  put  the 
defendant  on  trial,  only  on  the  original 
finding  of  the  grand  Jury— that  which  carries 
with  it,  by  its  indorsements,  the  statutory 
evidence  of  verity.  On  that  finding  the  ac- 
cused was  arraigned.  Tbe  genuineness  of 
the  indictment  was  admitted  by  his  demur- 
rer, and  recognized  by  the  court  in  the  Judg- 
ment on  the  demurrer,  and  in  interposing 
for  the  defendant  the  plea  of  not  guilty.  Of 
the  existence  and  verity  of  tbe  indictment 
there  was  no  controversy.  Its  loss  occurred 
during  the  progress  of  the  trial,  and  as  is 
the  most  reasonable  presumption  from  the 
record  after  the  Jury  had  been  Impaneled 
and  sworn.  It  was  not  discovered  until  the 
evidence  had  been  Introduced,  and  the  solic- 
itor was  opening  the  argument  to  the  Jury. 
There  is  no  doubt  that  the  Indictment  sub- 
stituted is  an  exact  copy  of  the  original. 
The  grounds  of  demurrer  to  the  original  were 
specially  assigned,  and  are  in  every  respect 
applicable  to  the  copy  substituted.  These 
grounds  are  resolvable  into  one — ^that  the 
acts  constituting  the  assault  are  not  stated. 
They  are  not  stated  In  the  substituted  indict- 
ment, and  the  statute  dispenses  with  their 
statement,  requiring  only  the  statement  of 
the  fact  of  assault,  the  name  of  the  female, 
and  the  criminal  Intent  Of  the  existence  of 
the  original  indictment,  and  of  its  verity, 
there  could  be  and  was  no  controversy.  The 
substitution  was  the  introduction  Into  the 
records  of  matter  previously  recognized  by 
the  court  and  admitted  by  the  defendant — 
of  matter  the  verity  of  which  had  previously 
passed  beyond  controversy.  It  was  the  duty 
of  the  court  to  make  the  record  speak  the 
truth,  to  'conform  it  to  the  facts  as  they 
existed  when  the  defendant  was  arraigned, 
pleaded,  and  was  put  on.  his  trial,  thereby 
no  right  of  the  accused  is  imperiled.  He 
is  not.  subjected  to  any  other  Jeopardy  than 
that  in  which  he  was  placed  when  put  on 
his  trial.  That  the  grand  Jury  had  made  a 
presentment  against  him,  that  It  was  re- 
turned into  court,  and  that  he  had  admitted 
its  verity,  was  already  Judicially  ascertained, 
and  apparent  of  record.  His  clear,  con- 
stitutional right  was  to  a  verdict  from  the 
Jury  impaneled  and .  sworn,  which  he  had 
accepted  as  his  triors.  The  loss  or  destruc- 
tion of  the  indictment  could  not  Impair  or 
take  away  this  right  The  state  had  a  cor- 
responding right  that  the  trial  should  pro- 
gress, and  a  Judgment  of  conviction  or  ac- 
quittal rendered,  finally  determining  the  pros- 
ecution. Such  rights  cannot  be  impaired 
or  destroyed  by  the  accidental  loss  or  the 
willful  abstraction  or  destruction  of  papers 
pending  the  trial.  Mount  v.  State,  14  Ohio, 
295,  45  Am.  Dec  542.    The  substitution  of 
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such  papers  on  satisfactory  proof,  by  the 
court,  is  the  only  mode  of  supplying  the  loss, 
and  lies  within  the  inherent  power  of  the 
court  Otherwise,  the  progress  of  a  cause 
could  be  arrested — the  escape  of  the  crimi- 
nal could  be  secured  by  the  felonious  ab- 
straction, or  the  accidental  loss  of  an  in- 
dictment." 

See,  also,  Smith  v.  State,  4  G..  Greene 
(Iowa)  189;  State  v.  Rivers,  58  Iowa,  102, 
12  N.  W.  117,  43  Am.  Rep.  112;  State 
y.  Stevisiger,  61   Iowa.  623,  16  N.  W.  746. 

Upon  these  authorities  we  have  no  hesi- 
tancy In  saying  the  court  did  not  err  In 
substituting  a  copy  of  the  original  after  con- 
▼ictlon  and  entry  of  the  verdict  upon  the 
record.  The  verdict,  recorded  In  the  order 
book  of  the  court,  was  full  and  complete, 
showing  a  conviction  of  the  crime  of  murder. 
Nothing  remained  to  be  done  but  to  render 
Judgment  on  It 

As  no  error  in  the  Judgment  la  perceived, 
it  will  be  affirmed. 


<68  W.  Va.  tSL) 

STATE  V.  CLIFFORD. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  6,  1906.) 

1.  LiIBEI.  AND   SlAIVDEB^WOBDB  AonOZIABI.B 

Peb  Se. 

Words  imputing  want  of  chastity  to  a 
woman  are  actionable  per  se. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Libel  and  Slander,  U  71-7&] 

2.  CsmiNAi.   Law— Abquicent   of   Counsel 
— Waiveb  of  Ebbob. 

In  order  to  warrant  the  appellate  court  to 
revise  errors  predicated  upon  the  abuse  of  coun- 
sel of  the  privilege  of  argument,  it  should  be 
made  to  appear  that  the  party  asked  and  was 
refused  an  instruction  to  the  jury  to  disregard 
the  improper  statements  of  counsel 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  CrinUnal  Law.  fi  2045.] 

3.  Same— CoNVBBSATiON  with  Jubob. 

When  it  clearly  appears  from  the  record 
that  the  plaintiff  in  error  could  not  have  been 
prejudiced  by  a  remark  made  to  a  juror  during 
the.  course  of  the  trial,  the  verdict  should  not  be 
set  aside  because  of  such  remark. 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cen.  Dig.  Criminal  Law,  SS  ^63,  2264.] 

4.*  Same— New  Tbiai.. 

State  V.  Williams,  14  W.  Va.  861,  Syl.,  pt 
2,  reaffirmed. 
(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Berkeley  County. 
J.  R.  Clifford  was  convicted  of  libel,  and 
brings   error.    Affirmed. 

Faulkner,  Walker  A  Woods,  for  plaintiff 
In  error.  C.  W.  May,  Atty.  Gen.,  and  Frank 
Lively,  for  the  State. 

McWORTER,  P.  At  the  April  term  of  the 
circuit  court  of  Berkeley  county  the  grand 
^ury  of  said  county  returned  Into  court  the 
following  indictment: 

"The  grand  jurors  of  the  state  of  West 
Virginia,  In  and  for  the  body  of  the  county 
of  Berkeley,  and  now  attending  the  said 
court,  upon  their  oaths  present,  that  on  the 


3rd  day  of  June,  A.  D.  1899.  one  J.  R.  Clifford, 
of  the  county  of  Berkeley  aforesaid,  was  one 
of  the  proprietors,  editors,  and  publishers 
a  newspaper,  published  and  printed  at  Mar- 
tlnsburg.  In  said  county  of  Berkeley,  state  of 
West  Virginia  aforesaid,  called  and  known 
as  the  'Pioneer  Press';  that  said  J.  R.  Clifford, 
in  an  article  and  writing  published  by  him 
In  said  newspaper,  unlawfully  and  malicious- 
ly contriving  to  Injure  and  vilify  one  HatUe 
R.  Newman  and  to  bring  her  into  public  scan- 
dal, contempt,  ridicule,  and  disgrace,  then 
and  there,  to  wit,  on  the  said  drd  day  of 
June,  A.  D.  1899,  at  Martlnsburg,  in  the  said 
county  of  Berkeley,  and  state  of  West  Vir- 
ginia, aforesaid,  did  publish  In  said  news- 
paper aforesaid,  called  and  known  as  the 
•Pioneer  Press,'  and  circulate  in  said  county, 
a  false,  scandalous,  malicious,  and  defama- 
tory libel  of  and  concerning  the  said  Ebittle 
R.  Newman,  containing  divers  false,  scanda- 
lous, malicious,  and  defamatory  matters  and 
things,  of  and  concerning  the  said  Hattie  R. 
Newman  (all  of  which  matters  and  things 
were  published  In  the  said  Pioneer  Press,  in 
a  single  article  and  editorial,  on  the  said 
3rd  day  of  June,  A.  D.  1899),  of  the  tenor 
following,  to  wit: 

*"I  Shall  Introduce  Him. 

*•  "Rev.  (7)  'J.  O.  Newman,  of  Hagerstown, 
Md.,  and  who  Is  set  up  as  one  of  the  stars 
of  the  first  magnitude  of  the  Free  Baptist 
Church  of  the  Shenandoah  Valley,  has  made 
It  a  special  object  to  pray  for  us  at  Storer 
College  on  several  anniversary  occasions. 
Last  Thursday  he  stood  on  the  rostrum,  bat- 
ting his  eyes  like  a  toad  in  the  ashes,  shak- 
ing and  ducking  his  shallow  head,  and  beg- 
ging the  Lord  to  have  mercy  on  us. 

•••Now,  we  want  it  distinctly  understood 
that  we  want  none  of  his  prayers,  for  they 
can  only  add  damnation  to  our  soul,  if  they 
add  anything,  because  he  himself  is  damnable, 
and,  if  his  religion,  the  life  he  has  led,  and 
his  prayers,  can  land  him  in  heaven,  we  pre- 
fer to  go  to  the  other  place. 

••  'Since  he  has  been  blabbing  in  the  pulpit, 
we  have  seen  him  skulking  in  the  bushes 
with  a  noted  prostitute,  and  without  following 
him  down  a  transaction  took  place  only  a 
few  weeks  ago  that  ought  to  make  the  devil 
blush;  but  John  don't  seem  to  care  about  it 
It  is  said,  and  no  one  has  denied  It,  that  he 
[meaning  the  said  John  0.  Newman]  went  Into 
his  own  house  and  found  a  man  by  the  name 
of  Baum  and  his  wife  [meaning  the  wife  of 
the  said  John  C.  Newman,  viz.,  the  said 
Hattie  R.  Newman]  playing  the  dog.  [Mean- 
ing that  the  said  Baum  and  the  said  Hattie 
R.  Newman  were  then  and  there  engaged  in 
the  criminal  act  of  sexual  intercourse,  they 
not  then  jind  there  being  lawfully  married 
to  one  another,  and  that  said  sexual  inter- 
course was  then  and  there  being  done  and 
performed  by  them  as  sexual  intercourse  oc- 
curs and  is  performed  by  and  between  a  male 
and  female  dog.] 
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*•  'Both  he  and  Newman's  wife  being  teach* 
era  at  the  time,  a  public  investigation  took 
place,  and  Banm  declared  that  Mrs.  Newman 
[meaning  the  said  Hattie  R  Newman]  had 
frequently  been  "stark  naked"  before  him 
[meaning  that  she,  the  said  Hattie  R.  New- 
man, had  neither  clothes  nor  covering  of  any 
kind  on  or  about  her  person  at  the  times  he, 
the  said  Baum,  had  seen  her,  and  had  fre* 
quently  thus  exposed  and  shown  her  person 
to  the  said  Baum],  and  to  prove  It  told  how 
many  scars  she  had  on  her  persoa  Hagers- 
town  never  had  a  more  disgraceful  affair,  for 
BO  much  of  which  can't  be  told  in  print  But 
to  show  what  kind  of  fellow  John  a  Newman 
is:  he  came  to  Martinsburg  a  few  Sundays 
after  it  occurred  in  company  with  his  wife 
(?)  [meaning  that  there  was  some  question 
and  doubt  as  to  the  said  Hattie  R  Newman 
being  the  lawful  wife  of  said  John  G.  New- 
man, and  that  they  were  living  together 
presumably  as  man  and  wife,  Instead  of  be- 
ing lawfully  married  to  one  another]  and  he 
preached  (?)  and  she  played  and  sung  In  the 
church,  and  so  they  live  to  demoralize  the 
young  under  the  guise  of  religion.  Who 
blames  an  editor  for  objecting  to  such  a 
moral  leper  and  malodorous  scamp  as  John 
d  Newman  praying  for  him  In  public?  There 
is  no  place  in  hell  hot  enough  for  such  dirty 
scoundrels;  but  there  will  be  nothing  done 
abont  it  in  the  Free  Will  Baptist  denomina- 
tion of  this  Valley,  because  he  is  too  good  a 
lackey.  May  GU)d  Almighty  soon  deliver  the 
race  of  devils  in  the  pulpit,  and  let  our 
children  have  better  examples. 

•••While  his  wife  (?)  [meaning  that  there 
was  some  question  and  doubt  as  to  the  said 
Hattie  R.  Newman  being  the  lawful  wife  of 
the  said  John  0.  Newman,  and  that  they 
were  living  together  presumably  as  man  and 
wife,  instead  of  being  lawfully  married  to 
one  another]  is  black  in  character,  John  0. 
Newman  Is  blacker,  because  he  feigns  to  be 
a  preacher,  and  is  too  low  himself  to  put 
his  foot  on  such  rotten  conduct,  for  well  does 
he  know  that  it  would  be  kettle  calling  pot 
black.' 

••To  the  great  scandal,  Injury,  and  disgrace 
of  the  said  Hattie  R.  Newman,  and  against 
the  peace  and  dignity  of  the  state." 

The  defendant  demurred  to  the  Indictment, 
which  demurrer  was  overruled.  At  the  Sep- 
tember term,  1901,  the  case  was  tried  upon 
the  plea  of  not  guilty,  •  and  a  verdict  of 
guilty  returned  by  the  jury.  The  defendant 
moved  in  arrest  of  judgment  and  to  set  aside 
the  verdict  and  grant  him  a  new  trial,  which 
motions  were  also  overruled  and  judgment 
entered  for  a  fine  of  $100  and  cost  of  prosecu- 
tion, and  further  provided  for  imprisonment 
of  defendant  in  the  Berkeley  county  jail,  un- 
til the  fine  and  costs  should  be  paid,  for  a 
period  not  exceeding  60  days.  The  defend- 
ant gave  bond  under  section  10,  c.  36,  Code 
1899.  Upon  the  trial  the  defendant  took 
four  bills  of  exceptions,  numbered  1,  2,  3,  and 
4,  respectively,  and  procured  from  one  of  the 
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judges  of  this  court  a  writ  of  error  and  su- 
persedeas. 

The  first  assignment  of  error  is  the  over- 
ruling of  the  demurrer  to  the  Indictment 
claiming  that  ''the  Indictment  is  not  sufii- 
clently  explicit,  inasmuch  as  it  did  not  Inform 
the  defendant  as  to  what  specific  portions  of 
said  articles  were  complained  of."  The  in 
dictment  seems  not  to  include  anything  a& 
applying  to  the  husband  of  Hattie  R.  New- 
man, the  J.  G.  Newman  mentioned  In  the  in- 
dictment, but  the  prosecution  is  for  defaming 
the  name  of  Hattie  R  Newman  only.  The 
entire  article  is  set  out  In  the  indictment,  and 
the  parts  relied  upon  are  brought  to  notice 
by  Innuendoes  which  sufficiently  set  out  the 
statements  relied  upon,  and  gives  the  defend- 
ant notice  of  what  he  is  expected  to  answer. 
In  State  v.  Aler,  39  W.  Va.  549,  20  S.  B.  585, 
syl.,  point  2,  it  Is  held:  "It  is  an  elementary 
rule  of  pleading  that  whatever  Is  alleged 
must  be  alleged  with  certainty,  and  one  of 
the  means  of  insuring  certainty  In  a  com- 
plaint or  Indictment  for  slander  or  libel  Is 
innuendo."  Point  3  of  the  same  case  holds 
"An  innuendo  may  serve  for  an  explanation 
to  point  a  meaning  where  there  Is  prec^ent 
matter  expressed  or  necessarily  understood 
or  known;  but  never  to  establish  a  new 
charge."  Kraus  v.  Sentinel  Company  (Wis.) 
19  N.  W.  384;  Freeman  v.  Sanderson  and. 
Sup.)  24  N.  E.  239;  13  Enc.  PI.  &  Pr.  102. 
Words  Imputing  want  of  chastity  to  a 
woman  are  slanderous  and  actionable  per  se. 
Ronnie  v.  Ryder  (City  Ct  Brook.)  8  N.  Y. 
Supp.  5;  Newman  v.  Stein,  75  Mich.  402,  42 
N.  W.  956,  13  Am.  St  Rep.  447;  Prescott  v. 
Tousey,  60  N.  Y.  Super  Ot  12;  32  Cent  Dig. 
par.  71,  Col.  1933.  It  is  also  contended  by 
defendant  that  the  innuendoes  do  not  give 
the  natural  meaning  of  the  statements  which 
they  purport  to  explain.  But,  where  the  ar- 
ticle itself  is  libelous,  the  innuendo  may  be 
regarded  as  surplusage.  13  Enc  PI.  &  Pr. 
103:  "If  the  words  charged  are  not  libelous 
per  se,  an  innuendo  is  necessary.  Of  course. 
If  the  words  complained  of  are  unambiguous 
and  obviously  defamatory,  no  Innuendo  Is 
necessary.  If  the  Indictment  is  good  without 
an  Innuendo,  the  innuendo  may  be  rejected 
as  surplusage."  Citing  (Commonwealth  v. 
Snelling,  15  Pick.  (Mass.)  321. 

The  second  assignment  of  error  relates  to 
the  refusal  of  the  court  to  allow  witness  John 
0.  Newman  to  be  asked  the  following  ques- 
tion: ••Did  you  not  tell  of  the  said  conversa- 
tion at  the  investigation  of  the  school  board 
about  March  21,  1899?"— as  set  out  in  bill  of 
exceptions  No.  1.  The  question  was  asked 
in  an  attempt  to  affect  the  credibility  of  the 
said  Newman  as  a  witness,  who  had  testified 
that  Baum's  knowledge  of  the  scars  on  the 
person  of  Hattie  Newman  came  from  a  con- 
versation which  he  had  had  with  said  Baum  in 
which  be  told  Banm  about  the  scars.  Baum 
had  testified  that  he  knew  of  the  scars  on 
Hattie  Newman  by  inspection.  Baum  and 
Hattie  Newman  were  teachers  in  the  colore4 
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Bchool  at  Hagerstown,  and  their  conduct  had 
been  Investigated  by  the  board  of  education, 
and  it  appears  in  the  record  that  she  had 
been  exonerated.  There  Is  nothing  brought 
out  In  the  evidence  concerning  the  school  in- 
vestigation which  would  have  made  It  ma- 
terial for  Newman  to  have  said  anything 
about  the  scars  at  that  time,  and  whether 
he  made  any  reference  to  It  at  that  time  Is 
not  material  to  the  issue  in  this  case,  and 
whatever  his  answer  might  have  been  it 
would  not  be  material. 

The  third  assignment  of  error  was  the  re- 
fusal of  the  court  to  permit  Newman  being 
asked  the  following  question:  "Are  you  the 
same  John  C.  Newman  who  offered  up 
prayers  for  J.  R.  Clifford  at  Harpers  Ferry 
In  1899?"— as  set  out  in  bill  of  exceptions 
No.  2.  This  question  was  also  immaterial 
and  could  not  affect  the  case  at  bar,  and  it 
was  not  error  to  exclude  it  McCIaugherty 
V.  Cooper,  39  W.  Va.  313,  19  S.  B.  415,  syl., 
point  4,  says:  "Whether  matter  is  material 
to  the  issue  depends  on  the  question  whether 
its  truth  or  falseness  would  affect  the  issue; 
and,  if  the  truth  or  falseness  would  not 
affect  the  Issue,  the  matter  is  not  material." 
What  difference  could  it  possibly  make  in 
this  case  whether  the  witness  was  the  same 
man  who  had  offered  up  prayers  for  de- 
fendant or  not 

The  fourth  assignment  of  error,  as  in 
bill  of  exceptions  No.  3,  was  that  the  court 
erred  in  not  setting  aside  the  verdict  of  the 
Jury  and  granting  the  defendant  a  new 
trial  because  of  the  language  used  by  the 
prosecuting  attorney  in  his  closing  argument 
before  the  Jury.  The  language  referred  to  is 
as  follows:  "If  he  had  been  born  a  beast, 
would  have  been  a  polecat;  If  he  had  been 
bom  a  bird,  would  have  been  a  buzzard;  if 
he  had  been  bom  a  reptile,  would  have  been 
a  lizard;  if  he  had  been  bom  a  fish,  would 
have  been  a  mudcat;  and,  if  a  man,  a  U- 
beler."  To  the  use  of  which  language  the 
defendant,  by  his  attorney,  objected  and 
called  the  attention  of  the  court  to  the  same, 
and  the  court  very  promptly  instructed  the 
Jury  that  the  language  was  improper  and 
ought  not  to  have  been  used,  and  that  it 
should  not  be  considered  by  the  Jury  in  any 
way  against  the  defendant  The  fact  that 
the  court  instructed  the  Jury  that  this  lan- 
guage was  improper  and  should  not  be  con- 
sidered would  counteract  any  effect  the  lan- 
guage may  have  had  to  prejudice  the  Jury 
against  the  defendant,  if  it  did  not  really 
prove  a  benefit  to  the  defendant  In  State 
V.  Allen,  45  W.  Va.  65,  30  S.  E.  209,  syl., 
point  7,  it  is  said:  "Counsel  necessarily 
have  great  latitude  In  the  argument  of  a 
case,  and  it  is,  of  course,  within  the  discre- 
tion of  the  court  to  restrain  them;  but  with 
this  discretion  the  appellate  court  will  not 
interfere,  unless  it  clearly  appears  from  the 
record  that  the  rights  of  the  prisoner  were 
prejudiced  by  such  line  of  argument"  And 
in  Landen  y.  Railway  Ga»  46  W.  Va.  492, 


33  S.  E.  296.  syl..  It  is  held:  **In  order  to 
authorize  this  court  to  revise  errors  pred- 
icated upon  the  abuse  of  counsel  of  the 
privilege  of  argument,  it  should  be  made  to 
appear  that  the  party  asked  and  was  refused 
an  instruction  to  the  Jury  to  disregard  the 
unauthorized  statements  of  the  counsel/* 
State  V.  Shawn,  40  W.  Va.  1,  20  S.  E.  873; 
State  V.  Shores,  31  W.  Va.  491,  7  S.  B.  413, 
SyL,  point  13,  13  Am.  St  Rep.  875. 

The  fifth  assignment  of  error  was  that  the 
court  erred  in  not  setting  aside  the  verdict 
of  the  Jury  because  the  evidence  was  not 
sufi^cient  to  warrant  the  Jury  returning  a 
verdict  of  guilty.  The  question  of  the 
weight  of- evidence  is  with  the  Jury  and  a 
verdict  should  not  be  set  aside  unless  It  is 
clearly  shown  there  is  no  substantial  evi- 
dence at  all  to  support  their  finding.  In 
this  case  the  defendant  In  his  testimony 
states  that  he  was  the  editor  of  the  paper 
publishing  the  article  set  out  in  the  indict- 
ment; and  further  says:  "I  am  the  author 
of  that  article."  The  defendant  not  only 
does  not  deny  the  writing  and  publishing  of 
the  article,  but  seems  to  be  proud  of  it  and 
attempts  to  Justify  its  publication  on  higb 
moral  grounds  that  he  did  it  from  pure  mo- 
tives, says  he  "wrote  to  arouse  public  senti- 
ment" Such  articles  published  habitually 
for  a  time  in  a  decent  community  would  evi- 
dently succeed  in  "arousing  public  senti- 
ment," and,  if  it  failed  to  do  so,  the  moral 
standard  of  the  community  permitting  such 
obscene  publications  could  not  be  considered 
very  high.  It  was  for  the  Jury  to  say  wheth- 
er the  publication  was  true  and  published 
"with  good  motives  and  for  Justifiable  ends." 

The  sixth  assignment  of  error  was  that 
the  court  erred  in  not  setting  aside  the  ver- 
dict and  granting  a  new  trial  because  of  the 
conversation  had  between  the  Juror  J.  Henry 
Kastle  and  W.  L.  Gaff  after  the  case  had 
submitted  to  the  Jury  and  before  rendering 
the  verdict  According  to  the  affidavits  of 
Gaff,  Kastle,  and  A.  S.  Garrett  who  was 
also  present,  the  conversation  amounted  to 
this:  Kastle  came  into  the  store  and  Gaff 
asked  him  if  he  was  still  courting,  and 
Kastle  replied  that  he  was.  Then  Gaff  said 
that  from  the  evidence  he  had  heard  it 
would  be  hard  for  him  to  decide  the  case, 
as  the  woman  swore  one  way  and  the  man 
the  other:  Kastle  making  no  reply  to  this 
statement  There  was  no  expression  of  opin- 
ion on  the  part  of  Kastle  or  others  which 
showed  any  prejudice  on  the  part  of  Kastle 
against  the  defendant  nor  could  the  remark 
of  Gaff  have  any  influence  on  the  Juror  tend- 
ing to  change  his  Judgment  In  the  case. 
When  it  clearly  appears  from  the  record 
that  the  defendant  could  not  have  been  prej- 
udiced by  a  remark  made  to  a  Juror  during 
the  course  of  the  trial,  the  court  would  not 
set  aside  the  verdict  when  the  evidence  is 
plainly  sufficient  to  Justify  the  verdict  found. 
In  State  v.  Miller,  24  W.  Va.  802,  the  re- 
mark that  '*the  defendant  wbm  In  a  tight 
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place"  was  made  in  the  presence  of  two  of 
the  jnrors,  and  was  held  not  sufficient  to  set 
aside  the  verdict 

The  seventh  assignment  of  error  was  that 
the  court  erred  in  refusing  to  set  aside  the 
verdict  and  grant  a  new*  trial  on  the  affida- 
vit of  defendant  showing  newly  discovered 
evidence.  The  affidavit  of  J.  R.  Clifford,  fil- 
ed in  support  of  his  motion  for  a  new  trial, 
gives  the  names  of  some  three  or  four  wit- 
nesses, and  shows  by  his  affidavit  what  he 
expects  to  prove  by  them,  respectively,  and 
that  he  discovered  this  since  the  trial.  The 
affidavit  seems  to  be  sufficient  in  form,  but 
fails  to  produce  the  affidavit  of  any  of  said 
witnesses  showing  that  they  were  ready  to 
and  would  testify  to  the  facts  set  forth  in 
case  a  new  trial  were  granted.  It  is  well 
settled  that  in  order  to  entitle  the  mover  to 
a  new  trial  for  newly  discovered  evidence, 
he  must  accompany  his  motion  with  the  af- 
fidavit of  the  witnesses  by  whom  he  expects 
to  prove  the  facts  stated,  showing  that  said 
witnesses  are  ready  to  so  testify  to  such 
facts,  or,  if  the  affidavit  of  the  purported 
witnesses  is  not  produced,  the  applicant 
must  show  satisfactory  excuse  for  the  ab- 
sence of  such  affidavit  Defendant  wholly 
fails  to  show  any  excuse  why  the  affidavits 
of  the  witnesses  are  not  produced.  As  held  In 
State  V.  Williams,  14  W.  Va.  851.  syL,  point 
2:  "Upon  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  testimony,  the 
testimony  of  the  newly  discovered  witness 
should  be  substantially  set  out  in  the  affida- 
vit of  the  witness,  as  it  can  be  testified  to 
in  the  court  before  the  jury,  or  a  satisfac- 
tory excuse  be  shown  for  the  absence  of  the 
affidavit"  Citing  in  support  of  the  decision 
Armstrong  Mfg.  Co.  v.  Thompson  (Sup.)  88 
N.  Y.  Supp.  151.  4  Cur.  Law,  861,  refers 
to  said  Armstrong  Mfg.  Co.  v.  Thompson 
Case  in  note  76. 

For  the  reasons  herein  stated,  the  Judg- 
ment of  the  circuit  court  is  affirmed. 


(73  S.  C.  131) 

BROOKSHIRB   v.   FARMERS'   ALLIANCE 
EXCHANGE  OF  SOUTH   CAR- 
OLINA, Limited,  et  aL 

(Supreme  Court  of  South  Carolina.    Dec  18L 
1905.) 

CoBPORATiONS— Dissolution— Reqbivebs. 

A  corporation  directed  its  directors  to  wind 
up  the  affairs  and  return  the  steels  to  the  con- 
tributors. At  the  time  the  corporation  was  sol- 
vent. A  stockholder  sued  for  the  appointment 
of  a  receiver  to  wind  up  the  affairs  and  distrib- 
ute the  stocic.  There  was  evidence  that  the  di- 
rectors under  the  direction  of  the  stools  holders 
had  invested  the  stock  in  bank  stock.  The  char- 
ter of  the  corporation  provided  that  its  funds 
should  be  used  to  conduct  a  mercantile  agency. 
The  stockholders  had  acquiesced  in  such  invest- 
ment for  ten  years,  and  thereafter  thev  loaned 
the  money  on  good  security.  Some  of  the  funds 
were  lost  in  conducting  the  business  for  which 
the  corporation  was  formed,  but  no  fraud  or 
mismanagement  was  charged,  and  no  neglect 
on  the  part  of  the  officers  was  shown.  HM, 
that  the  suit  would  be  denied. 


Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  Carey,  Special  Judge. 

Action  by  H.  El  Brookshire,  on  behalf  of 
himself  and  others,  against  the  Farmers' 
Alliance  Exchange  of  South  Carolina,  Limit- 
ed, and  others.  Decree  for  defendants,  and 
plaintiff  appeals.     Affirmed. 

See  51  S.  B.  442. 

The  following  is  the  opinion  of  the  court 
below: 

"At  a  meeting  of  the  trustee  stockholders 
of  the  Farmers'  Alliance  Exchange,  held  on 
the  29th  day  of  October,  1902,  a  resolution 
was  duly  passed:  'That  the  State  Exchange 
is  hereby  dissolved,  and  the  directors  are 
Instructed  to  pay  out  the  funds  to  the  con- 
tributors through  the  county  and  subtrus- 
tee  stockholders,  as  provided  by  the  charter, 
as  soon  as  practicable.'  Article  14  of  the 
plan  of  the  Alliance  Exchange  provides: 
'Whenever  this  corporation  may  be  dissolv- 
ed, either  by  limitation  of  its  charter  or  from 
any  other  cause,  the  stock  shall  be  returned 
through  the  county  and  subtrustee  stock- 
holders to  the  original  contributors.'  Under 
this  authority,  the  board  of  directors  were 
winding  up  the  affairs  of  the  corporation  and 
preparing  to  return  the  stock,  or  a  pro  rata 
thereof,  to  those  entitled  thereto.  In  March, 
1903,  this  action  was  brought,  whereby  it 
was  sought  to  have  the  court  take  charge  of 
and  wind  up  the  affairs  of  the  Alliance  Ex- 
change and  appoint  a  receiver  as  an  aid 
thereto.  It  is  not  alleged  or  claimed  by  the 
plaintiff  that  the  Alliance  Exchange  is  In- 
solvent On  the  contrary,  the  evidence 
shows  that  It  owes  but  little,  if  anything. 
It  is  not  only  solvent,  but  has  about  $17,- 
000  to  be  returned  to  its  stockholders.  The 
question  for  me  to  determine  is  whether  the 
court  should  take  the  liquidation  of  the  Al- 
liance Exchange  out  of  the  hands  of  the 
board  of  directors,  where  the  stockholders 
and  plan  of  organization  have  placed  it,  and 
itself,  through  the  aid  of  a  receiver,  wind 
up  its  affairs.  To  Justify  the  court  in  taking 
this  course  the  necessity  therefore  should 
be  very  clear.  'A  court  of  equity  is  dis- 
inclined to  take  the  control  and  management 
of  the  affairs  of  a  corporation  out  of  the 
hands  of  its  officers  and  directors  and  sub- 
stitute its  receiver  therefor.  Nor  are  mere 
irregularities  In  the  management  of  a  corpo- 
ration, without  fraud  committed  or  intended, 
sufficient  for  the  appointment  of  a  receiver, 
courts  of  equity  being  very  reluctant  to  ap- 
point receivers  for  corporations,  because 
such  appointment  is  a  practical  displace- 
ment of  the  boards  of  directors  and  the  law* 
fully  constituted  corporate  authorities.'  23 
Enc.  Law,  1021-23.  The  burden  Is  upon 
the  plaintiff  to  make  this  necessity  appear. 
The  danger  of  loss  of  the  funds  of  the  Al- 
liance Exchange  or  serious  impairment  there- 
of is  alleged  in  the  complslnt  as  one  of  the 
grounds  for  the  court  to  take  charge  of  the 
same.  The  plaintiff  charges  that  the  different 
boards  of  directors  of  the  exctiange  for  many 
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yean  failed  to  use  the  funds  intrasted  to 
them  In  the  manner  prescribed  by  the  char- 
ter and  plan  of  organizatton,  which  re- 
sulted in  loss  to  the  stockholdera  The  corpo- 
ration was  organized  in  the  year  1889,  and 
of  the  capital  stock  there  was  paid  in  the 
sum  of  $23,395^5.  The  funds  now  in  hand 
amount  to  $16,465.65,  with  some  interest 
thereon.  It  is  evident,  therefore,  that  there 
has  been  a  diminution  of  the  original  fund. 

"But  how  did  it  occur?  The  charter  is 
▼ery  broad,  but  the  main  business  engaged  In 
by  the  Alliance  Exchange  was  that  of  con- 
ducting an  agency  for  the  purchase  and  sale 
of  supplies  for  the  benefit  of  the  Farmers' 
Alliance.  This  business  was  certainly  au- 
thorized by  the  charter  and  plan  of  the  ex- 
change. M.  L.  Donaldson  was  the  first  man- 
ager of  the  agency,  which  position  he  held 
until  the  1st  day  of  January,  1892.  The 
testimony  shows  that  the  business  was  not 
successful  under  his  management,  and  re- 
sulted in  a  loss  to  the  Alliance  Exchange 
of  over  14,000.  D.  P.  Duncan  was  his  suc- 
cessor, and  held  the  position  of  manager 
from  1892  until  1900,  and  his  management 
resulted  In  a  loss  to  the  exchange  of  $2,- 
600.  These  losses  resulted  from  the  con- 
duct of  business  authorized  by  the  charter 
and  plan  of  organization  through  the  reg- 
ular agents  of  the  corporation.  These  agents 
were  acting  within  the  scope  of  their  au- 
thority and  the  corporation  is  bound  by 
their  acts.  There  is  no  charge  In  the  com- 
plaint that  they  were  guilty  of  any  fraud  or 
mismanagement  for  which  they  should  be  held 
liable  to  the  exchange.  Duncan  Is  not  made 
a  party  to  the  suit  and  Donaldson  is  made 
a  par^  as  a  creditor;  the  complaint  alleg- 
ing that  the  Alliance  Exchange  is  Indebted 
to  him.  The  testimony  satisfies  me  that  the 
diminution  of  the  capital  stock  was  the  re- 
sult of  unsuccessfully  conducting  a  business 
authorized  by  the  charter  and  plan.  The 
corporation  and  its  stockholders  must  there- 
fore bear  the  loss.  It  is  also  charged  by  the 
plaintiff  that  the  funds  of  the  exchange  have 
been  used  by  the  directors  for  the  purpose 
of  reorganizing  suspended  alliances  and  pay- 
ing salaries  and  expenses  of  an  organizer  of 
suballiances,  and  for  the  purpose  of  paying 
the  salaries  of  managers  and  ofQcers  of  the 
exchange  and  for  other  unwarranted  uses 
and  purposes.  There  is  no  proof  of  these 
charges;  but,  on  the  contrary,  the  proof  is 
the  other  way.  It  is  also  charged  by  the 
plaintiff  that  the  board  of  directors  has 
failed  and  refused  to  pay  many  just  claims 
against  the  exchange,  thus  subjecting  the 
funds  of  the  corporation  to  danger  and  im- 
pairment in  paying  the  costs  of  litigating 
said  claims.  There  is  no  proof  of  this.  The 
testimony  satisfies  me  that  the  exchange 
owes  practically  nothing.  The  only  debts 
hinted  at  In  the  testimony  are  the  claims  of 
>L  Lk  Donaldson  and  J.  C.  Colt,  which  are 
dlq>uted  by  the  board  of  directors,  and 
neither  of  these  gentlemen  have  testified  In 


this  case  as  to  any  debts.  But  even  if  they 
have  valid  claims  against  the  exchange, 
they  can  sue  the  corporation.  This  action 
Is  brought  for  the  benefit  of  stodcholders 
and  not  creditors.  That  there  is  no  danger 
here  is  conclusively  shown  by  the  fact  that 
notwithstanding  an  order  has  been  passed  in 
this  case  allowing  creditors  to  prove  their 
claims,  none  have  been  estabUsbed.  It  is 
also  charged  by  the  plaintiff  that  repeated 
efforts  have  been  made  l^  the  stockholdefs 
of  the  exchange  to  have  the  directors  carry 
out  the  purposes  of  the  exchange  ar  to  wind 
np  the  corporation.  The  proof  is  that  the 
directors  have  always  obeyed  the  instruct 
tlons  of  the  stockholders  and  were  promptly 
proceeding  to  wind  op  the  affairs  of  the  ex- 
change under  the  resolution  of  the  stock- 
holders, till  their  efforts  were  arrested  by  the 
filing. of  this  suit  It  Is  further  charged  by 
the  plaintiff  that  many  of  the  suballiances 
owning  stock  In  the  exchange,  have  become 
Inoperative  and  their  members  become  scat- 
tered, and  it  is  impossible  to  have  a  majority 
of  the  stock  represented  at  any  meeting  of 
the  stockhoUers.  The  testimony  shows  that 
about  90  per  cent  of  the  stock  was  represent- 
ed at  the  meeting  of  stockholders  on  Octo- 
ber 29,  1902,  which  passed  the  resoluticMi  to 
go  into  liquidation.  The  vote  was  $14,827 
of  the  stock  for  the  resolution  and  $4,337 
against  it  It  is  further  charged  by  the 
plaintiff  that  the  board  of  directors  own, 
manage,  or  control  the  majority  of  the  stock 
of  the  exchange  represented  by  the  active 
stockholders,  and  are  thereby  enabled  to  con- 
trol the  action  of  the  corpcmition.  Of  this 
charge  there  is  no  evidence  whatever.  I  do 
not  think  the  board  of  directors  are  trying  to 
control  the  stockholders  to  the  Injury  of  the 
minority  stockholders. 

«*It  is  further  charged  by  the  plaintiff  that 
the  board  of  directors  had  in  the  year  1900 
on  deposit  in  the  Palmetto  Bank  &  Trust 
Company  about  $20,000,  and  that  they  in- 
vested the  same  in  a  personal  loan,  and  that 
no  part  of  the  same  is  being  used  for  the 
charter  purposes  of  the  corporation.  The 
history  of  this  fund  is  that  in  the  year  1893, 
the  agency  business  of  the  exchange  not 
being  successful,  the  funds  of  the  same  were 
invested  in  stock  in  the  Farmers'  &  Mechan- 
ics' Bank  and  used  in  a  banking  business. 
This  was  expressly  authorized  by  the  stock- 
holders and  has  been  acquiesced  In  by  them 
for  over  10  years,  and  I  do  not  think  at  this 
late  day  can  be  complained  of  by  dissatisfied 
stockholders.  It  was  authorized  and  rati- 
fied and  acquiesced  in  them.  *An  ap- 
plication for  a  receiver  Is  not  entitled  to 
favorable  consideration  when  the  plaintiff 
has  lain  for  a  long  period  of  years  and  quietly 
acquiesced  in  a  condition  of  affairs  which  he 
seeks  to  change  by  obtaining  a  receiver.' 
High  on  Receivers,  14.  This  was  done  by  a 
previous  board  of  directors,  and  even  if  un- 
authorized would  furnish  no  ground  for  tak- 
ing the  affairs  of  the  corporation  out  of  tb» 
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hands  of  the  present  board  and  appointing  a 
receiver.  *A  remote  or  past  danger  will  not 
suffice  as  a  ground  of  relief,  but  there  must 
be  a  well-grounded  apprehension  of  Immediate 
injury.  And  where  the  wrong  complained 
of  occurred,  if  at  all,  several  years  before  the 
application  for  the  relief,  and  so  long  since 
as  to  afford  no  ground  for  apprehension  of 
impending  danger,  and  no  act  is  alleged  as 
being  now  threatened,  a  receiver  will  not  be 
allowed.'  High,  13,  14.  That  a  corporation 
has  lost  the  greater  part  of  its  property  and 
permanently  abandoned  its  business  is  not 
alone  ground  for  the  appointment  of  a  re- 
ceiver for  its  renoaining  assets  on  the  appli- 
cation of  minority  stockholders.  It  must  be 
shown  In  addition  that  its  officers  have  been 
guilty  of  such  mismanagement  of  its  affairs 
as  renders  a  receivership  necessary  to  pre- 
serve the  existing  corporate  property.  Clark 
▼.  Linseed  Oil  Company,  105  Fed.  787,  45  C. 
C.  A.  53 ;  23  Enc.  Law,  1022.  Nearly  all  of  the 
matters  complained  of  by  the  plaintiff  in  this 
case  happened  long  ago  and  under  the  man- 
agement of  previous  boards.  The  board  of 
directors  In  IDOO  found  the  funds  of  the  ex- 
change Invested  In  stock  of  the  Farmers' 
&  Mechanics'  Bank.  The  dividends  received 
on  this  stock  were  not  satisfactory,  and  a  sale 
of  the  stock  was  made  to  J.  P.  Matthews  at 
par,  less  $1,850,  the  amount  of  an  overdraft 
made  by  the  agent  of  the  corporation,  D.  P. 
Duncan.  The  overdraft  was  for  $2,000. 
but  $750  of  the  amount  was  paid  from  the 
fund  realized  from  sale  of  evidences  of  indebt- 
edness. The  note  of  the  said  J.  P.  Matthews 
was  taken  for  said  stock  for  $16,465.65  and 
secured  by  a  deposit  of  $20,000  of  the  capital 
stock  of  said  bank.  In  1902,  the  Palmetto 
Bank  &  Trust  Company  bought  the  business 
and  property  of  the  Farmers'  &  Mechanics' 
Bank,  and  other  notes  secured  by  stock  of 
the  Palmetto  Bank  &  Trust  Company  were 
given  by  J.  P.  Matthews  and  indorsed  by 
Matthews  and  Bauknight  The  fund  is  now 
In  this  shape  and  amply  secured. 

•*Do  these  transactions  Justify  the  appoint- 
ment of  a  receiver?  I  do  not  think  so.  Much 
has  said  about  the  directors  acting  outside 
of  the  charter  and  plan  of  organization.  The 
charter,  after  enumerating  many  things  wliich 
the  exchange  could  do,  uses  these  words:  'And 
to  conduct  all  other  enterprises  that  may  be 
necessary  and  desirable  to  their  profit  and 
benefit'  This  is  broad  enough  to  cover  all 
transactions  complained  of.  The  plan  of  the 
organization  provides  that  the  'capital  stock 
shall  be  a  sacred  trust  fund  to  be  used  only 
in  the  purchase  of  goods.'  Ever  since  the 
exchange  ceased  to  purchase  goods  the  dif- 
ferent boards  of  directors  have  endeavored 
to  preserve  the  fund  and  have  done  so.  The 
board,  in  putting  the  fund  In  its  present 
shape,  used  good  Judgment,  and  did  an  act 
reeulting  in  a  benefit  to  the  stockholders. 
Complaint  has  been  made  against  them  for 
paying  the  overdrieift  of  the  agent  of  the 
oorporatioD.    There  la  no  proof  before  me 


that  this  overdraft  was  for  obligations  for 
which  the  corporation  was  not  liable.  The 
interest  on  the  fund  since  the  change  of  in- 
vestment amounts  to  much  more  than  the 
overdraft  There  is  no  proof  that  this  in- 
terest has  been  wasted  or  illegally  used. 
In  addition  to  this,  the  stockholders  have  ac- 
quiesced in  this  change  of  investment  ever 
since  it  was  made,  and  with  full  knowledge 
thereof  have  in  meeting  assembled  practical- 
ly endorsed  the  action  of  the  directors  by 
directing  them  to  return  the  fund  to  the 
original  contributors.  The  fund  is  practical- 
ly in  money,  for  it  can  be  converted  into 
money  on  short  notice.  The  case  of  Matthews 
Y.  Bank,  60  S.  C.  183,  88  S.  E.  437,  has  no 
application  here.  There  the  stockholders  at  a 
regular  meeting  authorized  the  directors  to 
pay  out  Its  assets  to  the  stockholders.  They 
paid  out  a  part  of  the  assets  to  the  stock- 
holders and  then  commenced  a  banking  busi- 
ness, lending  money  to  themselves  and  others, 
and  losing  assets  by  bad  management  The 
proof  In  this  case  shows  no  such  state  of 
facts,  but  shows  that  as  soon  as  the  directors 
were  directed  by  the  resolution  of  the 
stockholders  to  do  so,  they  proceeded  to 
wind  up  the  affairs  of  the  corporation 
and  to  obey  the  resolution.  In  the  recent 
case  of  Klugh  v.  Coronaca  Milling  Co.,  66 
S.  C.  100,  44  S.  B.  566,  it  was  held  that 
minority  stockholders,  seeking  to  wind  up 
the  affairs  of  a  corporation  for  negligence 
or  mismanagement  on  the  part  of  its  officers 
or  board  of  directors,  must  show  on  the  part 
of  the  managers  (1)  fraudulent  acts;  (2)  ultra 
vires  acts;  (3)  negligence  of  corporate  di- 
rectors. The  testimony  falls  to  convince  me 
that  the  present  or  any  other  board  of  di- 
rectors of  the  exchange  have  been  guilty  of 
fraudulent  acts,  but  does  satisfy  me  that  they 
have  acted  in  good  faith  towards  the  stock- 
holders, and  nearly  always  under  their  in- 
structions and  with  their  approval.  I  see  no 
such  ultra  vires  acts  as  Justify  putting  the 
exchange  in  the  hands  of  a  receiver.  I  have 
already  discussed  this  question.  Especially 
is  this  true  at  this  late  day.  In  the  case  of 
Johnstone  v.  Railroad  Company,  39  S.  C.  55, 
17  S.  E.  512,  the  court  uses  this  language: 
'As  the  complaint  shows  that  this  lease  was 
entered  into  as  far  back  as  1886,  about  five 
years  before  this  action  was  commenced,  and 
as  it  does  not  show  that  any  dissatisfaction 
even  has  heretofore  been  expressed  there- 
with either  by  the  directors  or  stockholders, 
it  is  very  clear  that  even  if  the  lease  was 
made  without  authority  originally,  yet  it  can 
afford  no  grounds  for  this  action  brought 
by  two  of  the  stockholders.'  See,  also.  John- 
son V.  Rock  Hill.  57  S.  C.  381,  35  S.  E.  568. 
"Is  there  negligence  on  the  part  of  the 
corporate  directors  Justifying  the  appoint- 
ment of  a  receiver?  I  think  not  The  in- 
vestment made  by  the  board  of  dirck-tors 
shows  good  management  and  not  negligence. 
The  fund  was  put  out  at  intwest  and  abund- 
antly  secured  and  can   be  converted   into 
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cash  at  any  time.  There  is  no  danger  to  tbe 
fund.  As  to  any  accounting,  the  directors 
have  accounted  in  this  case  and  have  for  dis- 
tribution the  funds  which  came  Into  their 
hands.  The  case  as  I  see  it,  is  about  this: 
The  directors  have  on  hand  about  $17,000 
belonging  to  the  original  contributors,  and 
the  question  is,  shall  the  court  take  charge 
of  It  and  administer  it,  or  permit  the  di- 
rectors to  return  it  under  the  resolution  of 
the  stockholders  and  plan  of  the  organization? 
It  is  said  the  plan  is  impracticable.  It  is  the 
corporation's  own  plan  adopted  by  all  sub- 
alliances.  I  do  not  regard  It  any  more  dif- 
ficult than  for  the  court  to  undertake  to  dis- 
tribute the  fund,  and  it  is  certainly  much 
cheaper.  The  plaintiff  has  failed  to  make 
such  a  showing  as  Justifies  taking  the  affairs 
out  of  the  hands  of  the  directors,  who  are 
charged  with  the  liquidation  thereof,  and 
entailing  upon  the  fund  the  expenses  of  a 
receivership  and  the  heavy  costs  of  adminis- 
tering the  affairs  of  the  corporation  by  the 
court  The  action  having  failed  in  Its  pur- 
pose, it  follows  that  the  complaint  should  be 
dismissed. 

"It  Is  therefore  ordered  and  adjudged,  that 
the  application  to  the  court  to  take  charge  of 
the  affairs  of  the  Alliance  Exchange  and  ap- 
point a  receiver  therefor  be  denied,  and  the 
complaint  dismissed,  and  that  the  plaintiff 
pay  the  costs  of  this  action.** 

James  S.  Verner  and  Bellinger,  Townsend, 
Townsend  &  Haskell,  for  appellant.  Lyles 
ft  McMahan  and  Hunt,  Hunt  &  Hunter,  for 
respondents. 

POPE,  C.  J.  This  court  is  fully  satisfied 
with  the  reasoning  and  conclusions  of  the 
circuit  Judge. 

The  Judgment  of  the  circuit  court  is  af- 
firmed* 

WOODS,  J.,  did  not  sit  in  this  case  because 
disqualified. 

(73  S.  C.  129) 

THOMASON   V.    THOMASON. 

(Supreme  Court  of   South  Carolina.    Dec  16, 
1905.) 

Divorce  —  Injunction— Disposal  of  Peop- 

EETT. 

Pendlne  a  suit  for  alimony,  the  circuit 
court  issued  an  injunction  restraining  the  hus- 
band from  disposine  o£  certain  funds.  Held, 
that  an  order  modifying  the  injunction  so  as 
to  pay  half  of  the  fund  to  the  husband,  and  to 
invest  the  balance  in  certain  lands  in  the  name 
of  the  husband,  and  to  enjoin  him  from  trans- 
ferring the  same,  sufficiently  protected  the 
wife's  rights. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  D.  A.  Townsend* 
Judge. 

Action  by  Llllie  Thomason  against  Claude 
Thomason.  From  an  order  modifying  an 
injunction  restraining  defendant  from  receiv- 
ing certain  funds,  plaintiff  appeals.  Af- 
firmed. 


Evans  &  Finley  and  Sanders  &  De  Pass, 
for  appellant.  Stanyame  Wilson,  for  re- 
spondent 

POPE,  C.  J.  An  order  was  made  on  the  ez 
parte  application  of  the  plaintiff  whereby 
his  honor.  Judge  D.  A.  Townsend,  enjoined 
the  defendant,  Claude  Thomason,  from  re- 
ceiving the  sum  of  $4,209  until  the  further 
order  of  the  court  This  sum  was  the  pro- 
ceeds of  defendant's  Judgment  against  the 
Southern  Railway  Company  on  account  of 
injury  received  by  him  from  said  railway. 
The  ground  of  the  plaintiff's  application  for 
the  injunction  prayed  for  was  the  claim  of 
plaintiff  for  alimony  after  charging  her 
husband  with  desertion,  etc.  Subsequently, 
after  due  notice,  the  defendant  moved  for  a 
dissolution  of  the  injunction  already  granted. 
Upon  due  consideration,  his  honor.  Judge 
Townsend,  ordered  a  modification  of  his  in- 
junction by  allowing  the  defendant  to  re- 
ceive the  sum  of  about  $2,181,  but  restrain- 
ing the  defendant,  who  had  suggested  his 
willingness  that  so  much  of  his  money  so 
received  from  the  Southern  Hallway  Compa- 
ny as  was  necessary  to  pay  for  the  tract 
of  land,  containing  138%  acres,  near  Craw- 
ley station,  in  said  county  of  Spartanburg. 
In  this  state,  should  be  held  by  the  clerk  of 
court  and  so  invested,  from  transferring  said 
tract  of  land  until  the  further  order  of 
this  court  From  this  modification  of  said 
original  order  of  Injunction  of  Judge  Town- 
send,  the  plaintiff  has  appealed  to  this  court 

After  careful  consideration,  the  court  is 
of  the  opinion  that  the  order  of  Judge  Town- 
send  should  be  affirmed,  as  it  seems  to  fully 
protect  whatever  right  the  plaintiff  may 
establish  under  the  allegations  of  her  com- 
plaint Inasmuch  as  the  cause  is  yet  to  be 
heard  upon  its  merits,  we  do  not  deem  it 
necessary  or  proper  to  discuss  the  testimony 
submitted  on  the  hearing  before  Judge  Town- 
send.  The  order  of  Judge  Townsend  re- 
strains the  defendant  from  transferring  the 
said  tract  of  land  until  the  further  order  of 
the  court.  We  construe  this  as  intendUig 
also  that  the  defendant  shall  not  mortgage 
or  incumber  the  same  until  the  further  order 
of  the  court 

It  Is  the  Judgment  of  this  court  that  the 
order  appealed  from  be,  and  the  same  is, 
affirmed. 

era  a  CUD 

JARO  ▼.  HOLSTBIN. 

(Snpreme   Court  of   South   Carolina.    Dec  2, 
1905.) 

1.  Paetiks— Intoxicating  Liquobs-^Wbono- 
Fui.  Seizure— Action  against  Constablc 
—State  as  Party. 

In  an  action  against  a  state  constable  in 
claim  and  delivery  for  mules  and  wagon  seized 
by  him  because  hauling  contraband  liquor,  the 
state  Is  not  a  necessary  party. 

2.  BviDENCK— Res  'Gbstje. 

In  claim  and  delivery  for  mules  and  wagoB 
seized  by  a  state  constable  in  hauling  Uqnorsi 
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a  bill  by  a  wholesale  liquor  dealer,  purporting 
to  show  that  the  liquor  was  bought  for  personal 
use,  is  admissible  as  part  of  the  res  gestoe. 
S.  Iinx)xicATiNo    Liquors— Tbansportatioh 

IN  State— Seizube. 

Where  liquor  is  bought  in  another  state 
and  transported  from  the  place  of  purchase 
to  be  delivered  to  a  party  within  the  state  by 
a  private  person,  with  the  knowledge  that  it 
will  be  used  for  illicit  traffic,  it  may  be  seized 
by  the  state  constable  while  In  the  state  in 
the  possession  of  the  party  carrying  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent,  Dig.  Intoxicating  Liquors,  fi  866.] 

Appeal  from  C!ommon  Pleas  Circuit  Court 
of  Abbeville  County;  Bruest  Moore,  Special 
Judge. 

Action  by  Martin  G.  Jaro  against  J.  0. 
Holstein.  Judgment  for  plaintiff.  Defend* 
ant  appeals.    Reversed. 

Wm.  N.  Graydon,  for  appellant  Wm.  P. 
Greene,    for   respondent 

JONES,  J.  In  this  action  of  claim  and 
delivery  the  plaintiff  recovered  Judgment  for 
the  possession  of  two  mules  and  a  wagon, 
and  $35  damages.  The  appeal  relates  mainly 
to  the  following  defense  set  up  In  the  de- 
fendant's answer:  "That  he  is  a  state  consta- 
ble, whose  duty  It  Is  to  look  after  the  en- 
forcement of  the  dispensary  law  of  this 
state.  That  having  Information  that  the 
defendant  was  violating  the  dispensary  law 
of  the  state,  by  hauling  and  handling  contra- 
band liquor  both  In  the  day  and  night  time, 
this  defendant  was  on  the  lookout  for  plain- 
tiff, and  on  the  night  of  18th  of  August,  19(H, 
near  Clark's  Hill,  in  Edgefield  county,  in  the 
said  state  of  South  Carolina,  this  defendant 
found  the  said  Martin  G.  Jaro  with  three 
gallons  of  contraband  liquor  in  a  wagon,  pull- 
ed by  two  mules,  and  under  and  by  virtue  of 
the  laws  of  this  state  this  defendant  seized 
said  whisky  and  the  wagon  and  team  so  un- 
lawfully engaged,  and  reported  the  same  to 
the  state  authorities,  had  the  same  apprais- 
ed and  advertised,  and  was  preparing  to  carry 
out  the  law,  when  they  were  taken  from  this 
defendant's  possession  by  the  proceedings 
herein."  The  circuit  judge  struck  out  of  the 
answer  as  irrelevant  the  words:  **That 
having  information  that  the  plaintiff  was 
violating  the  dispensary  law  of  this  state 
by  hauling  and  handling  contraband  liquor, 
both  In  the  day  and  night  time."  The  appel- 
lant very  properly  made  no  effort  in  argument 
to  sustain  the  exception  as  to  this  order. 
The  allegation  was  clearly  irrelevant  The 
issue  was  whether  plaintiff  was  actually  haul- 
ing contraband  liquor,  so  as  to  forfeit  the 
mules  and  wagon — not  whether  defendant 
had    Information    that    he    was    doing    so. 

The  defendant's  next  proposition  that  the 
state  was  a  necessary  party  has  been  settled 
against  his  view  by  a  number  of  cases.  Scott 
▼.  Donald,  165  U.  S.  58,  17  Sup.  Ct  265,  41 
Lu  Ed.  632 ;  In  re  Tyler,  149  U.  S.  164,  13  Sup. 
Ct  785,  37  L.  Ed.  689;  Pennoyer  v.  McCon- 
naughy.  140  U.  a  20,  11  Sup.  Ct  699,  85 


L.  Ed.  868.  The  bill  made  out  by  the  whole- 
sale dealers  from  whom  the  liquor  was  pur- 
chased, purporting  to  show  that  it  was  bought 
for  the  personal  use  of  the  Individuals  there- 
in mentioned,  was  admissible  in  evidence  for 
what  it  was  worth.  '*A  memorandum  made 
at  the  time  of  negotiating  a  verbal  contract 
and  relating  to  its  terms  may  be  admitted  as 
pars  rel  gest®."  24  Am.  &  E.  Ency.  Law, 
688;  1  Elliott  on  Evidence,  H  556  and  537. 

All  the  other  nine  exceptions  relating  to 
the  admissibility  of  evidence  and  the  charge 
to  the  Jury  may  be  disposed  of  by  consider- 
ing the  fourth  and  ninth  exceptions,  which 
are  as  follows :  "(4)  Because  his  honor  erred 
in  refusing  to  allow  defendant's  attorney 
to  ask  the  plaintiff,  Jaro,  when  he  was  on 
the  stand,  if  he  did  not  know  that  the  man 
Stone,  at  Parksville,  was  recognized  in  the 
community  as  a  liquor  seller,  and  in  ruling 
and  holding  that  it  made  no  difference  wheth- 
er the  liquor  was  intended  for  illegal  sale  or 
not  and  in  further  holding  that  the  fact  of 
it  being  purchased  for  the  purpose  of  illegal 
resale  could  not  make  any  difference,  where- 
as It  is  respectfully  submitted  that  if  a  party 
brings  liquor  into  the  state,  knowing  that  it  is 
Intended  for  an  illegal  purpose,  then  he  can- 
not protect  himself  on  the  ground  that  he  is 
engaged  in  interstate  conunerce,  and  his 
honor  erred  in  holding  to  the  contrary. 
•  •  •  (9)  Because  his  honor  erred  in  char- 
ging the  jury,  at  the  request  of  the  plaintiff, 
the  following  proposition :  '(2)  That  a  party 
has  a  right  to  buy  liquors  outside  of  the  state 
of  South  Carolina  and  transport  them  to  any 
point  within  tlie  state  of  South  Carolina,  and 
if  be  buys  them  and  while  they  are  being 
transported  to  their  destination  in  the  state 
of  South  Carolina,  even  though  such  liquors 
are  intended  for  an  unlawful  use,  they  cannot 
be  seized  until  they  reach  their  destination, 
neither  has  an  officer  of  the  state  the  right 
to  seize  any  conveyance,  horses,  mules,  or 
harness  accompanying  the  same  before  they 
reach  their  destination.'  It  is  submitted  that 
said  charge  is  erroneous,  for  the  reason  that 
if  a  party  intends  an  illegal  use  of  whisky, 
he  is  particeps  crimlnis,  and  Is  not  entitled 
to  the  protection  of  the  law,  which  only  ap- 
plies to  liquors  brought  Into  the  state  for  a 
legal  use." 

It  is  contended  that  the  ruling  and  charge 
of  the  court  is  sustained  by  the  cases  of 
Rhodes  v.  Iowa,  170  U.  S.  412,  18  Sup.  Ct 
664,  42  L.  Ed.  1088;  State  v.  Holleyman,  55 
S.  C.  207,  31  S.  B.  362,  33  S.  E.  366,  45  L.  R. 
A.  567;  Smith  v.  Lafar,  67  S.  C.  493,  46  S.  B. 
332;  State  v.  Moody,  70  S.  C.  56,  49  S.  B.  a 
In  the  case  of  Rhodes  v.  Iowa,  supra,  there 
was  a  shipment  of  intoxicating  liquors  Into 
Iowa  from  another  State,  and  the  agent  of 
the  railroad  carrier  in  Iowa,  when  the  mer- 
chandise reached  its  destination,  moved  the 
package  from  the  car  in  which  it  had  been 
transported  to  the  freight  depot  preparatory 
to  delivery  to  the  consignee.  It  was  claimed 
that  this  removal  by  the  carrier's  agent  was 
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in  violation  of  the  Iowa  statute,  on  the  ground 
that,  under  the  Wilson  act  (Act  Gong.  Aug. 
8,  1890,  c.  728,  26  Stat  313),  the  police  power 
of  the  state  operated  upon  the  proper^  the 
moment  it  passed  the  boundary  line  of  the 
state.  The  court  held  that  the  subject  of 
any  interstate  shipment  is  protected  by  the 
Interstate  commerce  power  until  such  ship- 
ment is  consummated  by  the  arrival  of  the 
goods  at  their  destination  and  their  delivery 
to  the  consignee.  But  it  should  be  noted  that 
there  was  no  suggestion  in  that  case  that 
the  consignee  ordered  the  liQuors  for  any 
unlawful  purpose  and  that  the  carrier  was 
aiding  and  abetting  in  the  attempt  to  violate 
the  state  law.  The  case  of  Vance  v.  W.  A. 
Vandercook  Co.,  170  U.  S.  438,  18  Sup.  Ct 
674,  42  Ia  Ed.  1100,  upholds  the  right  of  a 
citizen  of  South  Carolina  to  order  from  an- 
other state  for  his  personal  use  intoxicating 
liquors  to  be  delivered  in  South  Carolina. 
All  the  decisions  of  the  United  States  Su- 
preme Court  construing  the  Wilson  act  sub- 
ject intoxicating  liquors  to  the  police  control 
of  a  state  after  complete  delivery  to  the 
purchaser  or  consignee;  but  it  has  not  been 
held,  so  far  as  we  can  ascertain,  that  the  po- 
lice power  of  a  state  is  powerless  to  reach 
the  case  of  a  carrier,  who  is  also  the  pur^ 
chaser  of  intoxicating  liquors  for  himself 
and  others,  and  is  transporting  the  same 
with  knowledge  that  such  liquors  are  intend- 
ed for  illicit  sale.  The  case  of  State  t. 
Holleyman  holds  that  intoxicating  liquors 
purchased  in  another  state  for  the  use  of  the 
purchaser  himself,  and  transported  by  him 
in  his  own  private  conveyance  across  the 
state  line  towards  bis  home,  have  not  arrived 
within  the  state,  within  the  meaning  of  the 
Wilson  act  of  Congress,  so  as  to  be  contra- 
band, while  in  the  course  of  transportation 
between  the  state  boundary  and  the  home 
of  the  purchaser.  The  majority  of  the  Su« 
preme  Court,  in  banc,  held  that  such  a  trans^ 
portation  was  within  the  protection  of  in- 
terstate commerce;  but  the  decision  does  not 
go  to  the  extent  of  holding  that  a  party  in 
actual  possession  of  intoxicating  liquors 
bought  for  himself  and  others,  and  procured 
for  illicit  traffic,  is  beyond  the  police  power 
of  a  state,  merely  because  such  liquors  are 
in  course  of  transportation  by  the  purchaser 
in  his  own  private  vehicle  from  a  point  with- 
out, to  a  point  within  the  state.  The  case 
of  Smith  V.  Lafar  merely  decides  that  liquors 
shipped  from  one  state  into  another  by  ex- 
press are  in  transit  while  in  possession  of  the 
express  company,  and  an  action  lies  against 
a  dispensary  constable,  individually,  for  will- 
ful and  malicious  seizure  of  liquor  in  transit, 
shipped  for  personal  use.  In  that  case,  the 
court  used  the  following  language :  "Liquor 
purchased  in  another  state  and  shipped  to  the 
purchaser  in  this  state  is  not  contraband,  be- 
ing protected  as  an  article  of  interstate  com- 
merce until  it  is  delivered  to  the  purchaser. 
Rhodes  v.  Iowa,  170  U.  S.  412,  18  Sup.  OL 
664.  42  U  Ed.  1068;  State  T.  Holleyman.  65 


S.  a  244,  81  S.  E.  362,  83  S.  B.  366,  45 
Ia  R.  a.  567.  The  fact  that  the  purchaser 
to  whom  it  la  consigned  is  engaged  in  the 
illicit  sale  of  liquor  and  purchases  it  for  the 
purpose  of  resale  cannot  make  any  difference. 
The  liquor  is  none  the  less  an  article  of  in- 
terstate commerce,  and  cannot  be  lawfully 
seized  until  delivered  to  the  consignee.  This 
language,  however,  must  be  construed  in  the 
lights  of  the  facts  of  that  case,  as  should 
be  done  in  every  case;  otherwise  the  general 
language  of  the  court  may  lead  to  infer^ices 
and  conclusions  not  intended  by  the  court  or 
warranted  by  the  particular  case.  That  case 
involved  an  interstate  shipment  founded  on 
an  interstate  contract  whereby  the  duty  of 
the  carrier  required  a  delivery  to  the  con- 
signee at  the  termination  of  the  shipment 
Manifestly  Interstate  commerce  protected  the 
liquor  until  deliyery  to  the  consignee.  The 
mere  fact  that  the  consignee  Intended  it  for 
illicit  sale,  of  course,  could  not  affect  the 
carrier's  duty  to  deliver  in  pursuance  of  the 
Interstate  contract  What  would  be  the  law 
if  the  carrier  was  aiding  and  abetting  the 
illicit  traffic  by  making  purchases  and  trans- 
porting liquor  for  such  purposes,  is  a  ques- 
tion not  involved  and  not  considered  in 
Smith  ▼•  Lafar. 

In  the  present  case,  it  appears  that  the 
plaintiff,  whose  property  was  seized,  was 
both  purchaser  and  carrier,  and  the  case 
sought  to  be  submitted  to  the  Jury  in  Justifica- 
tion of  the  seizure  was  that  the  carrier,  with 
knowledge  of  the  purpose  to  sell  the  liquor 
unlawfully,  was  by  the  act  of  transportation 
and  purchase  aiding  and  abetting  in  the 
attempt  to  violate  the  state  law.  The  case 
of  State  V.  Moody  does  not  sustain  the  ruling 
of  the  circuit  court,  but,  on  the  contrary, 
is  in  conflict  therewith.  In  that  case  intoxi- 
cating liquors  had  be^i  purchased  by  the 
defendants  for  themselves  and  others  at  Dock- 
ery's  distillery,  in  North  Carolina,  and  were 
being  transported  through  Marlboro  county 
for  delivery  to  parties  living  in  Darlington 
county.  They  were  arrested  in  Marlboro 
county  while  engaged  in  transporting  said 
liquors,  and  were  Indicted  for  such  offensa 
The  Judge  charged  the  Jury,  hi  substance, 
that,  while  one  may  lawfully  transport  liquor 
into  this  state  for  his  own  and  another's 
personal  use,  yet  that  if  It  was  being  trans- 
ported for  an  unlawful  purpose,  it  was  liable 
to  seizure  and  the  party  liable  to  arrest 
The  above  charge  was  approved  by  this  court. 
In  determining  the  question  whether  a  par- 
ticular state  statute  is  invalid  as  an  attempt- 
ed exercise  of  police  power  because  it  con- 
flicts with  interstate  commerce,  it  must  be 
remembered  that  the  United  States  Supreme 
Court  has  announced  the  rule  that  state  regu- 
lations, enacted  in  the  exercise  of  the  police 
power,  are  not  void  unless  they  directly 
interfere  with  or  burden  interstate  com- 
merce. Numerous  cases  may  be  cited  to 
show  that  regulations  may  be  valid  notwith- 
standing they  remotely  or  indirectly^  or  for 
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a  limited  time  or  to  a  limited  extent,  affect 
Interstate  commerce  Exaibples  may  be  found 
in  the  case  of  Hennin^on  v.  Georgia,  168 
TJ.  S.  299,  16  Sup.  Ct  1086,  41  L.  Ed.  166. 
which  upheld  a  state  statute  making  it  a 
misdemeanor  to  run  a  freight  train  on  the 
Sabbath,  as  applied  to  a  freight  train  en- 
gaged  in  interstate  commerce;  in  the  case 
of  Lake  Shore,  etc,  R.  R.  Ck>.  ▼.  Ohio,  173 
U.  S.  2S5,  19  Sup.  Ct  465,  43  L.  Bd.  702, 
which  upheld  the  statute  of  Ohio  requiring 
regular  passenger  trains  within  that  state 
to  make  daily  certain  stops  each  way  at 
towns  of  over  8,000  inhabitants,  as  applied 
to  Interstate  passenger  trains;  In  the  recent 
case  of  Pabst  Brewing  Company  y.  Crenshaw, 
198  U.  S.  17.  26  Sup.  Ct  552,  40  L.  Bd.  925. 
which  upheld  a  statute  of  Missouri  subject- 
ing intoxicating  liquors,  arriving  in  the  state, 
to  inspection  regulations,  as  no  interference 
with  interstate  commerce  because  it  operated 
to  deter  shipments  into  the  state. 

The  prime  object  of  the  federal  commerce 
power  is  to  protect  the  freedom  of  legitimate 
trade  among  the  states.  This  great  power  is 
acknowleded  to  be  paramount  as  to  all  matters 
not  reserved  to  and  inherent  in  the  police 
power  of  the  states,  but  it  ought  never  to  be 
so  extended  as  to  become  an  aid  and  shield 
for  unlawful  trafQc.  The  police  law  of  the 
state,  which  is  designed  to  uproot  illicit  traf- 
fic in  intoxicating  liquors  by  seizure  within 
this  state  of  liquors  intended  for  such  traffic, 
does  not  materially  or  injuriously  affect  legit* 
imate  interstate  commerce.  It  leaves  wholly 
unhampered  the  citiEen's  right  to  import  for 
personal  use,  and  not  for  sale,  and  subjects 
no  innocent  agent  of  interstate  commerce 
to  the  penalty  of  law  for  discharging  any 
proper  duty  of  such  agency.  We  think  that 
the  principle  announced  in  Plumley  v.  Maas.. 
165  U.  6.  416,  15  Sup.  Ct  154,  89  L.  Bd.  223, 
1b  applicable  here.  In  that  case  a  statute  of 
Massachusetts  designed  to  prevent  fraud  and 
deception  in  the  sale  of  imitation  butter,  as 
applied  to  oleomargarine  brought  into  Mass^ 
achusetts  from  other  states,  was  upheld  as 
not  in  violation  of  interstate  commerce.  Un- 
doubtedly oleomargarine  was  a  legitimate 
article  of  interstate  commerce,  and  under  the 
case  of  Leisy  v.  Hardin,  185  U.  S.  100,  10 
Sup.  Ct  681,  34  L.  Ed.  128,  it  would  not  be 
In  violation  of  any  valid  state  law  to  sell 
oleomargarine,  as  such,  in  the  original  pack- 
age in  whicb  it  was  imported,  as  interstate 
commerce  would  protect  it  until  sale  in  such 
package.  The  court  however,  proceeds  to 
■how  that  the  doctrine  of  Leisy  v.  Hardin  did 
not  apply  to  the  case  then  before  the  court 
which  involved  the  right  of  a  state  to  protect 
the  public  from  deception  and  fraud. in  the 
•ale  of  this  food  product  The  court  said: 
"The.ConsUtution  of  the  United  States  does 
not  secure  to  any  one  the  privilege  of  defraud- 
ing the  public.  The  deception  against  wliich 
the  statute  of  Massachusetts  is  aimed  is  an 
offense  against  society,  and  the  states  are  as 
oompetent  to  protect  their  people  against  sodi 


offenses  or  wrongs  as  they  are  to  protect  them 
against  crimes  or  wrongs  of  a  more  serious 
character."  Upon  similar  grounds  we  think 
that  interstate  commerce  will  not  protect  in* 
toxicating  liquors  imported  into  this  state 
for  an  unlawful  purpose,  if  the  importation 
is  in  such  a  way  as  to  make  the  carrier  an 
aider  and  abettor  in  the  scheme  to  violate 
state  laws.  Under  these  views,  the  ruling 
and  charge  of  the  court  were  erroneous. 
The  judgment  of  the  circuit  court  is  re- 
,  versed,  and  the  case  remanded  for  a  new  trial. 


(7S  8.  c.  i») 

Bz  parte  WALLACB. 

(Supreme  Court  of  South  Carolina.    Nov.  29, 
1905. 

1,  Affbal— Review— Findings  of  Fact. 

Findings  of  fact  in  a  proceeding  in  a  pro- 
bate court  for  admeasurement  of  dower  by  the 
circuit  court  on  appeal  from  the  probate  court 
are  binding  on  the  Supreme  Court,  and  will  be 
affirmed  when  supported  by  the  evidence. 
2-  Actions— Admeasubkment  of  Doweb^Ao- 
TiON  AT  Law. 

A  proceeding  in  the  probate  court  for  ad- 
measurement  of  dower  is  an  action  at  law. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  Jos.  A.  McCullough, 
Special  Judge. 

Action  by  Fannie  C.  Wallace  against  B. 
Barton  Wallace  and  others.  From  a  decree 
affirming  a  judgment  of  the  probate  court 
Fannie  C.  Wallace  appeals.    Affirmed. 

Lyles  &  McMahan  and  J.  B.  McDonald, 
for  appellant.  Allen  J*  Green,  for  re- 
spondents. 

JONES,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  dower  in  a  certain  dwelling 
and  lot  containing  nine  acres  of  land  in 
and  adjoining  the  city  of  Columbia.  It  was 
not  disputed  tliat  William  Wallace  was  once 
seised  of  the  premises  In  question,  that  he 
was  married  to  plaintiff  in  1876,  and  died 
iu  1002.  It  appeifrs  that  on  February  21, 
1863,  pursuant  to  a  power  of  attorney  to 
him,  E.  J.  Arthur,  as  attorney  in  fact  for 
William  Wallace,  executed  a  deed  conveying 
the  premises  to  Sarah  Wallace  and  John 
Wallace  in  trust  for  the  use  of  said  William 
and  his  family  during  his  natural  life,  and 
after  his  death  for  his  children.  On  March 
3,  1S64,  William  Wallace,  as  executor  of  his 
father's  will,  filed  his  return  in  the  probate 
court,  showing  the  distribution  of  Ills  father's 
estate  under  the  will,  by  which  it  appears 
that  the  premises  in  question  had  at  that 
time  been  substituted  as  a  part  of  the  trust 
estate  settled  on  him  under  his  father's  will, 
in  lieu  of  his  note,  at  the  appraised  value  oi 
$6,024  and  $3,081  in  cash  paid  him,  and  upon 
his  return  he  is  credited  as  of  the  21st 
of  February,  1863,  accordingly.  There  was 
testimony,  however,  that  the  deed  waa  in 
the  possession  of  William  Wallace  In  1881. 
This  deed  was  not  recorded  ontU  July  14 
189i. 
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Tbe  demand  for  dower  is  based  upon  tbe 
contention  that  this  deed  was  delivered  July 
14,  1894,  during  coverture.  The  circuit  court 
concurs  with  the  probate  court  In  finding 
as  a  fact  that  the  said  deed  was  delivered  at 
the  time  it  purports  to  have  been  executed. 
This  being  an  action  at  law,  the  conclusion 
of  the  circuit  court  on  a  question  of  fact  is 
binding  on  this  court  It  cannot  be  said  that 
there  was  absolutely  no  testimony  to  support 
such  finding.  It  must  follow  that  the  plain- 
tiff Is  not  entitled  to  dower  In  said  premises. 

The  exceptions  are  overruled,  and  the  judg- 
ment of  the  circuit  court  is  afilrmed. 


(73  s.  a  n) 

LUTHER  et  aL  v.  WHEELER  et  aL 

(Supreme  Court  of  South  Carolina.    Nov.  27, 
1905.) 

1.  Municipal  Cohpobation&— PowEB&h-BoB- 
BowiNG  Money. 

Municipal  corporations  have  no  authority  to 
borrow  money,  unless  such  authority  is  expressly 
given,  or  unless  some  duties  are  imposed  or 
powers  conferred  on  the  corporations  which 
could  not  be  exercised  at  all  without  borrowing 
money. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent  Dig.  Municipal  Corporations,  {  1844.] 

2.  Same— Public  BuiLoiNGft— Debt  fob  Con- 

STBUCnON. 

Municipal  corporations  may  contract  debts 
for  erecting  municipal  buildings,  to  be  restricted 
to  such  sums  as  the  corporation  could  reason- 
ably expect  to  pay  out  of  the  ordinary  revcvnues 
for  the  fiscal  year;  but  where  a  building  is 
erected  in  good  faith,  and  the  expense  exceeds 
the  estimate  of  revenues,  the  indebtedness  there- 
by incurred  is  valid. 

[Eid.  Note. — For  cases  In  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  fi  1842.] 

8.  Same— Note  fob  Debt. 

Where  the  officers  of  a  town  of  less  than 
1,000  inhabitants  under  a  municipal  resolution 
give  a  note  for  the  money  used  in  erecting  a  nec- 
essary public  building,  and  the  note  is  after- 
wards renewed  under  resolution,  it  is  invalid; 
but  the  holder  may  recover  of  the  town  the 
'  amount  received  and  used  by  the  town  as  money 
had  and  received. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  S  1844.] 

4.  Same  —  Note  —  Estoppel  to  Dent  Va- 

LIDITT. 

Citizens  and  voters  of  a  town  adopted  a 
resolution  at  a  town  meeting  for  the  building  of 
a  town  hall,  and  knew  of  the  application  of  the 
town  revenues  in  part  to  the  building  and  that 
the  money  was  borrowed  to  pay  for  the  balance. 
Held,  that  they  were  not  estopped  from  claiming 
that  a  note  given  for  the  money  by  the  town  of- 
ficers was  void  for  want  of  authority  in  the  of- 
ficers. 

Salt  for  injunction  by  R.  L.  Lather  and  oth- 
ers against  J.  S.  Wheeler  and  others.  Decree 
rendered. 

Bellinger  ft  Townsend,  for  petitioners. 
Hunt,  Hunt  &  Hunter,  for  respondents. 

WOODS,  J.  The  plaintiffs,  as  resident 
taxpayers  of  the  town  of  Prosperity,  brought 
this  action  to  enjoin  the  defendanta,  as  in- 
tendant  and  wardens  constituting  the  town 
council  of  that  town,  from  paying  a  note  for 


91,000  given  to  the  Bank  of  Prosperity  for 
money  borrowed  for  the  purpose  of  building 
a  town  hall,  market,  and  guardhouse.  On 
the  application  of  plaintiffs'  attorneys,  his 
honor,  Chief  Justice  Pope,  granted  at  cham- 
bers, on  August  4,  1904,  a  temporary  Injunc- 
tion, and  required  the  defendants  to  show 
cause  why  it  should  not  be  made  permanent 
The  defendants  appeared  on  August  18,  1904, 
in  answer  to  the  rule  to  show  cause,  and  It 
then  appearing  that  Issues  of  fact  were  in- 
volved, H.  C.  Holloway,  Esq.,  was  appointed 
referee,  "to  take  the  testimony  and  report 
the  same,  together  with  his  conclusions  there- 
on, to  the  Supreme  Court  at  Its  regular  No- 
vember term,  1904."  The  facts  as  found  by 
the  referee  are  substantially  as  follows:  On 
March  9.  1902,  after  due  notice  given  by  the 
town  council,  about  65  or  70  out  of  the  90  or  96 
registered  voters  of  the  town  of  Prosperity, 
at  least  one  of  the  plaintiffs  being  present, 
met  at  the  High  School  building  for  the  pur- 
pose of  nominating  an  intendant  and  wardens 
to  serve  for  the  ensuing  year.  The  testimony 
shows  after  the  nominations  a  resolution  to 
the  effect  that  It  be  "the  sense  of  this  meet- 
ing that  the  new  council  procure  a  lot,  and 
erect  thereon  a  town  hall,  market,  and  goard 
house,"  was  unanimously  adopted.  The  de- 
sign and  cost  of  the  building  were  not  con- 
sidered at  this  meeting,  and  at  no  time  was 
the  question  of  borrowing  money  for  its  erec- 
tion' ever  submitted  to  the  citizens  of  the  town, 
the  newly  elected  council  assuming  entire 
charge  of  all  these  matters.  The  new  ooondl 
made  an  estimate  of  the  income  of  the  town 
for  that  fiscal  year,  and  reached  the  conclu- 
sion that  by  managing  economically  they 
could  pay  $160  for  the  lot,  expend  $1,500  on 
the  building,  and  still  meet  the  ordinary  cur- 
rent expenses  of  the  town.  On  June  30,  1902, 
a  lot  for  the  site  of  the  building  was  actually 
purchased  at  the  price  of  $160,  council  giving 
the  note  of  the  town  for  the  purchase  money, 
with  interest,  due  in  one  year.  Relying  on 
their  estimate,  council  passed  an  ordinance  on 
July  5, 1902,  to  borrow  $1,000  from  the  Palmet- 
to Bank  &  Trust  Company,  Columbia,  S.  C^  "for 
the  purpose  of  building  city  hall."  A  reaolo- 
tlon  dated  July  9, 1902,  and  properly  signed  and 
attested  by  the  town  oflSdals,  authorized  the 
borrowing  of  $1,000  from  the  Palmetto  Bank 
&  Trust  Company  with  which  "to  carry  on 
the  affairs  of  the  town,"  the  obligation  to  be 
secured  by  pledge  of  "the  taxes  of  the  town 
arising  from  the  levy  for  the  present  year,  or 
the  profits  derived  by  the  town  from  the  dis- 
pensary, or  both  if  necessary."  This  resolu- 
tion is  not  referred  to  in  the  minute  book  of 
council,  but  the  referee  found  that  it  was  the 
same  as  the  ordinance  mentioned  as  passed 
on  July  5,  1902 ;  and  this  seems  correct  coun- 
cil explaining  the  apparoit  difference  in  pur- 
pose for  which  the  money  was  borrowed  by 
saying  that  when  it  was  found  necessary  to 
borrow  they  decided  to  put  the  sum  borrowed 
into  the  common  treasury  and  pay  it  out  as 
needed,  whether  for  work  on  the  bnlldlng,  er 
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for  ordinary  current  expenses.  On  Jnly  11, 
ld02,  the  town  council  negotiated  the  note  of 
the  town  for  $1,000,  payable  January  10,  1903, 
the  resolution  of  July  0th  being  attached,  at 
the  Palmetto  Bank  &  Trust  Company,  and 
received  thereon  $060.  At  this  time  the  only 
debt  outstanding  against  the  town  so  far  as 
the  testimony  shows  was  the  $150  note  given 
for  the  purchase  money  of  the  lot  It  is  true 
the  ordinary  current  expenses  for  the  re- 
mainder of  the  year  had  to  be  met,  but  the 
resolution  authorizing  the  creation  of  the  debt 
specified  that  the  money  was  to  be  used  "to 
carry  on  the  affairs  of  the  town,"  and  there 
is  nothing  to  show  that  the  bank  had  express 
notice  of  the  original  ordinance  specifying 
that  the  money  was  to  be  used  for  the  purpose 
of  building  a  town  hall. 

The  cashbook  of  the  town  shows  that  the 
total  municipal  income  firom  all  sources  for 
the  fiscal  year  beginning  April  22,  1902,  was 
$1332.19.  The  receipts  up  to  July  11,  1902, 
were  $455.56,  and  the  expenditures  $440.82, 
of  wiiich  $297.60  was  paid  out  on  the  building 
ana  the  balance  on  current  expenses.  This 
left  available  to  council  $1,391.37  with  which 
to  pay  the  ordinary  current  expenses  from 
July  11th  to  the  end  of  that  fiscal  year, 
amounting  to  $1,001.13,  and  with  which  to  pay 
the  balance  of  $1,352.40  on  the  lot  and  build- 
ing debts  of  $1,650,  thus  showing  council  had 
fallen  far  short  in  their  estimate.  If  the  $1,650 
had  not  been  spent  on  the  town  hall,  council 
would  have  had  a  balance  of  $687.84  on  hand 
at  the  end  of  the  fiscal  year ;  but,  instead  of 
limiting  the  cost  of  the  building  and  lot  to 
$1,650  as  originally  contemplated,  they  de- 
cided to  enlarge  and  Improve  the  building, 
and  to  meet  the  additional  expense  borrowed 
on  September  8,  1902,  $600  ftom  the  Bank  of 
Prosperity,  giving  therefor  the  note  of  the 
tovm,  payable  in  one  year,  thus  making  the 
total  indebtedness  of  the  town  for  the  fiscal 
year  1902  $3,394.35,  as  against  a  total  income 
of  $1,832.19.  At  maturity,  on  January  10, 
1903,  the  $1,000  note  to  the  Palmetto  Bank  & 
Trust  Ck>mpany  was  taken  up  by  the  Bank  of 
Prosperity,  and  a  renewal  note,  under  the  seal 
of  the  town,  was  given  by  the  council;  the 
ordinance  authorizing  such  action,  which  was 
similar  to  the  resolution  under  which  the 
original  debt  was  incurred,  being  attached 
thereto.  A  like  second  renewal  note  was  given 
at  the  maturity  of  the  first,  In  1904,  under  the 
authority  of  a  similar  ordinance.  From  this 
it  clearly  appears  that  this  last  renewal  note 
for  $1,000  to  the  Bank  of  Prosperity,  matur- 
ing January  7,  1905,  payment  of  which  is 
herein  sought  to  be  enjoined,  evidences  the 
same  debt  that  was  created  on  July  11,  1902, 
with  the  Palmetto  Bank  &  Trust  €k>mpany. 
Thus  it  will  be  seen  that  council  had  created 
a  debt  ^igalnst  the  town  of  $1,750,  evidenced 
by  three  notes  for  $150,  $1,000,  and  $600, 
respectively,  which  would  necessarily  have  to 
be  paid  by  a  future  council,  after  the  expira- 
tion of  their  term  of  office,  and  out  of  taxes 
and  licenses  to  be  levied  and  collected  in  an* 


other  fiscal  year,  and  so  the  revenues  of  a 
future  fiscal  year  would  have  to  be  applied 
to  the  payment  of  a  debt  contracted  in  a  prior 
year.  From  the  cashbook  of  the  town  it 
appears  that  the  total  income  of  the  town,  in- 
cluding cash  on  hand,  from  April  22,  1903,  to 
April  26,  1904,  was  $1,806.95,  and  the  expendi- 
tures $1,743.96,  which  included  payment  of  the 
$150  note  for  the  purchase  money  of  the  lot 
and  of  the  $600  note  to  the  Bank  of  Prosperi- 
ty. The  total  income  of  the  town  from  Janu- 
ary 1,  1903,  to  January  1,  1904,  was  $1,504.17, 
and  from  January  1,  1904,  to  November  1, 
1904,  $1,292,  showing  that  at  no  time  have 
funds  been  on  hand  with  which  to  pay  the 
note  for  $1,000  held  by  the  Bank  of  Prosperi- 
ty. At  the  time  it  was  determined  to  erect 
this  building,  the  council  had  no  place  to  meet, 
the  market  was  in  bad  condition,  and  the 
guardhouse  totally  inadequate;  and  there- 
fore it  was  necessary  to  erect  a  building  of 
some  kind  for  municipal  purposes.  When 
completed,  the  town  hall  cost  $2,291.01,  but 
liie  work  appears  to  have  been  done  cheaply, 
and  the  building  to  be  quite  satisfactory  in 
every  way.  During  the  progress  of  the  work 
on  the  building,  itemized  statements  of  the 
receipts  and  expenditures  of  the  town,  show- 
ing the  amount  of  its  indebtedness  and  to 
whom  due,  were  published  In  the  newspaper 
or  posted  in  public  places,  and  any  other  in- 
formation of  this  kind  could  have  been  had 
from  the  clerk  and  treasurer.  Plaintiffs  ac- 
quiesced in  the  Incurring  of  these  debts  and 
the  building  of  the  town  hall  to  the  extent  of 
making  no  complaint  until  the  bringing  of  this 
action.  We  consider  first  the  general  prin- 
ciples of  law  applicable  to  the  case,  and  then 
the  effect  of  the  C3onstitution  and  the  statute 
law  of  the  state. 

Municipal  corporations  have  only  such 
powers  as  are  granted  to  them  by  the  Con- 
stitution or  by  statute,  either  expressly  or  by 
necessary  implication.  The  following  state- 
ment of  the  law,  taken  from  1  Dillon  on 
Municipal  Corporations,  S  89,  is  supported 
by  practically  unbroken  authority:  "It  is  a 
general  and  undisputed  proposition  of  law 
that  a  municipal  corporation  possesses  and 
can  exercise  the  following  powers,  and  no 
others:  First,  those  granted  in  express 
words;  second,  those  necessarily  or  fairly 
implied  in  or  incident  to  the  powers  ex- 
pressly granted;  third,  those  essential  to  the 
declared  objects  and  purposes  of  the  cor- 
poration— not  simply  convenient,  but  indis- 
pensable. Any  fair,  reasonable  doubt  con- 
cerning the  existence  of  power  is  resolved 
by  the  courts  against  the  corporation,  and 
the  power  is  denied.*'  State  ex  rel.  Heise  ▼. 
Town  Council,  6  Rich.  Law,  404;  State  ex 
rel.  Atkins  v.  Maysville,  12  S.  a  76;  Blake 
▼.  Walker,  23  S.  C.  517;  White  v.  Rock 
Hill,  34  S.  C.  242,  13  S.  Bi  416;  Columbia 
Olub  V.  McMaster,  35  S.  O.  1,  14  S.  B.  290^ 
28  Am.  St  Rep.  826;  Mauldin  v.  City  Coun- 
cil, 42  S.  a  293,  20  S.  B.  842,  27  L.  R.  A. 
284,  46  Am.   St   Bep.  72)    Tbft  power  to 
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borrow  money  is  not  a  necessary  incident  of 
municipal  life,  and  hence  does  not  exist 
unless  expressly  given,  or  unless  some  duties 
are  imposed  or  powers  conferred  on  the  cor- 
poration which  manifestly  could  not  be  ex- 
ercised at  all  without  borrowing  money. 
The  two  leading  cases  on  the  subject  are 
Mayor  of  Nashville  v.  Ray,  19  Wall.  468^ 
22  L.  Ed.  164,  and  Swackhamer  v.  Hacketta- 
town,  37  N.  J.  Law,  191.  Authorities  to  the 
same  effect  will  be  found  collected  In  8 
Rose*8  Notes,  253;  note  to  Jones  y.  Camden 
(S.  C.)  51  Am.  SL  Rep.  828;  Wells  v.  Town 
of  Sallna  (N.  T.)  23  N.  B.  870,  7  L.  R.  A. 
759;  Allen  v.  Intendant  of  La  Fayette  (Ala.) 
8  South.  30,  9  L.  R.  A.  497;  1  Dillon  on 
Municipal  Corporations,  fi§  125  (1),  507a;  20 
A.  &  E.  Ency.  Law,  1143.  The  contrary  view 
was  taken  in  a  number  of  the  earlier  cases 
cited  in  1  Dillon  on  Municipal  Corporations, 
fi  118b  and  by  some  of  the  Justices  of  the 
Supreme  Court  of  the  United  States,  In 
NashYllle  v.  Ray,  ftupra.  There  Is  now, 
however,  little,  if  any,  judicial  dissent  from 
the  view  that  municipal  officers  are  not  the 
general  fiscal  agents  of  the  corporation,  with 
the  Implied  power  to  borrow  money  for  cor- 
porate purposes.  This  conviction  of  the 
courts  has  been  greatly  strengthened  by  the 
disasters  which  have  befallen  so  many  com- 
munities, growing  out  of  the  negligent  and 
fraudulent  misappropriation  of  money  bor- 
rowed by  counties,  cities,  and  towns.  In 
State  ex  reL  Atklbs  v.  Maysvllle,  12  S.  O. 
76,  the  court  says:  "The  only  point  dis- 
cussed at  bar  is  the  power  of  the  town  of 
Maysvllle  to  levy  taxes.  It  appears  that 
no  express  authority  is  granted  for  that  pur- 
pose in  itsf  charter.  Such  power  can  only  be 
implied  on  the  ground  of  necessary  implica- 
tion. To  raise  such  an  Implication,  it  would 
be  necessary  to  hold  that  municipal  powers 
cannot  be  effectively  granted  without  the 
taxing  power — a  proposition  that  we  can- 
not affirm.  No  such  power  of  taxation  can 
therefore  be  Implied."  The  power  to  levy 
taxes  is  far  more  usual  and  necessary  to  cor- 
porate existence  than  the  power  to  borrow 
money  on  the  faith  of  taxes,  and,  if  the 
former  is  not  implied  from  the  fact  of  Incor- 
poration, for  a  stronger  reason  the  latter 
is  not 

There  Is,  however,  an  obvious  difference 
between  borrowing  money,  even  for  the 
purpose  of  applying  it  to  the  ordinary  cur- 
rent expenses  of  the  town,  and  contracting 
debts  to  those  who  are  employed  to  do  those 
things  requisite  to  the  conduct  of  the  town's 
affairs,  such  as  street  laborers,  policemen, 
etc.,  or  even  for  the  erection  of  buildings  to 
be  used  for  municipal  purposes.  *'In  the  one 
case  the  application  of  the  credit  is  secured 
to  the  advancement  of  the  authorized  ob- 
ject, while  money  borrowed  is  liable  to  be 
lost,  to  be  squandered,  or  to  be  diverted  to 
illegitimate  purposes."  2  Daniel  on  Neg. 
Inat  1 153a    Under  the  general  rule  of  law» 


the  council  of  the  town  of  Prosperity  could 
have  made  a  debt  for  a  town  hall  and  guard- 
house to  one  who  contracted  to  build  It 
Neely  v.  YorkvUIe.  10  S.  C.  141;  1  Dillon 
on  Municipal  Corporations,  fi  125  (6);  Police 
Jury  V.  Britton,  15  Wall.  566.  21  L.  Ed,  254; 
Mayor  of  Nashville  v.  Ray,  19  Wall.  468,  22 
L.  Ed.  164;  21  A.  &  E.  Ency.  Law,  31; 
Claiborne  County  v.  Brooks,  111  U.  S.  400, 
4  Sup,  Ct  489,  28  L.  Ed.  470;  Merrill  v. 
Montlcello,  138  U.  S.  673,  11  Sup.  Ct  441, 
34  L.  Ed.  1069;  Allen  v.  Intendant  of  La- 
Fayette  (Ala.)  8  South.  30,  9  L.  R.  A.  497; 
Newgass  v.  City  of  NeW  Orleans  (La.)  7 
South.  565,  21  Am.  St  Rep.  868;  Clark  v. 
City  of  Des  Moines,  87  Am.  Dec.  423,  and 
note.  But  even  the  power  to  contract  debts 
for  municipal  purposes  should  be  restricted 
to  such  debts  as  the  council  could  reasonably 
expect  and  in  good  faith  did  expect  to  pay 
from  the  ordinary  revenue  of  the  town  for 
the  current  municipal  fiscal  year.  Without 
such  a  restriction,  it  Is  manifest  there  would 
be  no  safeguard  against  involving  the  town 
in  overwhelming  debt  for  municipal  build- 
ings and  enterprises  out  of  all  proportion  to 
its  present  or  reasonably  to  be  expected 
population  and  wealth.  While  this  might 
not  imply  the  same  moral  turpitude,  it  is  as 
disastrous  to  the  taxpayer  as  intentional 
misappropriation  of  borrowed  money.  Es- 
pecially when  any  unusual  enterprise  is 
contemplated,  all  who  deal  with  the  munici- 
pal authorities  are  chargeable  with  knowl- 
edge that  the  council  would  have  no  right  to 
involve  the  town  in  debt  for  its  prosecution, 
unless,  after  a  careful  estimate,  th^  with 
good  reason  believed  there  would  be  a 
surplus  revenue  for  the  current  year,  over  all 
necessary  current  expenses,  sufficient  to  pay 
the  debt  to  be  contracted  for  such  building  or 
other  enterprise.  If,  however,  such  an 
estimate  Is  made,  leading  to  the  reasonable 
conclusion  that  the  anticipated  revenue  will 
be  sufficient  to  meet  the  debt  contemplated 
for  the  municipal  building  or  other  special 
enterprise  as  well  as  current  charges,  and 
accordingly  the  building  or  other  enterprise 
is  commenced,  and  any  conslderaMe  expense 
incurred,  and  then  it  should  turn  out  that 
the  estimates  of  the  expenses  were  too  low, 
or  the  estimates  of  the  revenue  too  high,  in- 
debtedness thereafter  incurred  in  the  prose- 
cution of  the  enterprise  would  nevertheless 
be  valid,  because  the  law  is  not  so  unreason- 
able as  to  require  in  such  circumstances  the 
waste  of  the  public  funds  which  would  be 
consequent  upon  the  abandonment  of  the 
work  in  an  incomplete  condition.  Judicial 
expression  as  to  this  limitation  upon  the 
power  of  municipal  officers  to  contract  debts 
in  the  name  of  the  corporation,  which  we 
think  should  be  insisted  on,  is  not  as  ex- 
plicit as  might  be  desired;  but  this  view  Is 
clearly  intimated  in  the  very  strong  opinion 
of  the  court  delivered  by  Mr.  Justice  Bradley, 
in  Nashville  v.  Ray,  supra.    And  the  view  of 
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Judge  Dillon  Is  that  the  usual  grants  of 
municipal  powers  contemplate  that  the 
expense  of  the  execution  of  such  powers 
shall  be  met  year  by  year  from  reve- 
nue derived  from  current  taxation  and 
other  ordinary  sources.  1  Dillon  on  Mu- 
nldpal  Corporations,  i  125.  The  case  of 
Neely  v.  Yorkvllle,  supra,  Is  not  an  authority 
to  the  contrary,  for  there  one  of  the  bonds 
In  issue  was  dated  February  11, 1861,  and  the 
other  June  4,  1861,  and  both  were  payable 
January  1,  1862.  Presumably,  they  were 
given  in  anticipation  of  the  collection  of  the 
revenues  of  1861.  Certainly  there  Is  no  evi- 
dence in  the  record  that  they  were  not  so 
given,  and  the  question  here  under  discus- 
sion, as  far  as  the  reported  case  shows,  was 
not  made  in  argument  and  was  not  referred 
to  In  the  opinion.  But  even  if  the  general 
rule  of  law  should  be  thought  not  so  rigid  as 
we  have  stated  it,  as  to  the  circumstances 
under  which  a  municipality  may  contract 
debts  without  special  authority,  as  we  shall 
hereafter  see,  it  was  made  so  by  the  Consti- 
tution of  1895. 

The  indorsement  of  a  note  given  by  a 
municipal  corporation  which  has  no  power  to 
borrow  money,  or  which  has  not  exercised 
such  power  in  compliance  with  the  conditions 
required  by  law,  cannot  avail  to  give  it  valid- 
ity. The  Bank  of  Prosperity,  therefore,  can- 
not stand  on  any  higher  ground  than  the 
Palmetto  Bank  ft  Trust  Company.  There 
was  never  any  power,  either  real  or  apparent, 
to  give  the  note,  and  being  therefore  void 
from  the  beginning,  no  force  could  be  given 
It  by  indorsement  Even  when  the  power  to 
borrow  money  is  expressly  given,  though  the 
holder  of  the  paper  is  not  bound  to  see  that 
the  money  is  properly  applied,  yet  he  takes  it 
subject  to  the  risk  that  it  has  been  properly 
and  lawfully  issued.  The  authorities  to  this 
effect  are  so  numerous  that  we  refer  only  to 
Jones  V.  Camden,  44  S.  C.  328,  23  S.  B.  141, 
51  Am.  St  Rep.  819;  Claiborne  County  v. 
Brooks,  111  U.  S.  400,  4  Sup.  Ct  489,  28  L. 
Ed.  470 ;  Brenham  v.  German- American  Bank, 
144  U.  S.  173,  12  Sup.  Ct  559,  36  L.  Ed,  390. 
Under  the  principles  of  law  to  which  we  have 
adverted  the  conclusion  cannot  be  avoided  that 
the  note  held  by  the  Bank  of  Prosperity,  hav- 
ing been  given  for  borrowed  money,  is  not 
a  valid  obligation  of  the  town.  Of  course,  if 
the  instrument  here  under  consideration,  in 
form  a  note,  is  to  be  regarded  a  bond,  that 
would  be  an  additional  reason  for  holding  it 
void;  for  it  is  not  pretended  there  was  any 
compliance  with  the  constitutional  conditions 
essential  to  the  validity  of  a  municipal  bond 
Issue.  The  question  is  not  a  practical  one 
in  this  case,  because  the  Instrument  Is  invalid, 
even  if  it  be  regarded  as  a  note,  since  it  was 
given  for  borrowed  money.  The  court  does 
not,  however,  wish  to  be  understood  as  ab- 
senting to  the  proposition,  urged  by  counsel 
for  the  plaintiffs,  that  a  paper,  in  form  a 
promissory  note,  becomes  a  municipal  bond, 
meraly.^becatiBe  it  'has  affixed  the  seal  of  the 


corporation.    Bank  v.  Railroad  Company,  5 
S.  C.  156,  22  Am.  Rep.  12. 

Regarding  the  note  entirely  void,  and  there- 
fore eliminated  from  the  transaction,  it  is 
still  to  be  considered  whether  the  bank  could 
recover  the  amount  loaned  for  which  the 
note  was  given,  as  money  had  and  received 
by  the  town ;  not  because  it  had  been  loaned 
to  the  town,  or  because  its  officers  had  bor- 
rowed it  and  promised  to  pay  it  but  because  It 
was  money  of  another  used  by  the  town  for 
legitimate  corporate  purposes  authorized  by 
law.  Cogent  argument  may  be  made  and 
strong  authority  adduced  on  both  sides  of  this 
question.  The  argument  against  such  a  re- 
covery is  stated  with  great  force  by  Beasley, 
C  J.,  in  Swackhamer  v.  Hackettstown,  supra, 
and  by  Judge  Earle,  In  Wells  v.  Salina 
(N.  T.)  23  N.  B.  870,  7  I4.  R.  A.  769.  The 
view  expressed  In  these  and  other  cases  is 
that  to  allow  a  recovery  for  money  had  and 
received,  while  denying  the  power  to  corpo- 
rate officers  to  make  a  valid  contract  to  repay 
borrowed  money,  would  be  (1)  to  repudiate 
such  a  contract  in  the  abstract  while  ratify- 
ing and  giving  it  full  effect  in  the  concrete, 
and  (2)  to  raise  an  Implied  contract  to  repay 
where  there  is  no  power  to  make  an  express 
contract  A  statement  of  the  basis  of  the 
action  for  money  had  and  received,  we  ven* 
ture  to  think,  will  show  that  these  arguments 
are  not  isound.  Express  contracts  and  con- 
tracts implied  in  fact  depend  upon  the  will 
of  the  parties  to  be  bound,  indicated  in  the 
one  case  expressly  in  some  form  recognized 
by  law,  and  in  the  other  by  circumstances 
from  which  assent  may  be  inferred  as  a  con- 
clusion of  fact  Quasi  contracts,  or  contracts 
implied  in  law,  are  obligations  imposed  bjr 
law  as  duties,  quite  independent  of  the  iis- 
aeat  of  the  party  held  to  be  bound,  and  often 
In  spite  of  his  earnest  dissent.  In  an  action 
on  an  express  contract  or  a  contract  implied 
in  fact,  the  measure  of  the  recovery  Is  ordi- 
narily fixed  by  the  promise.  In  an  action 
depending  on  the  obligation  or  duty  called 
quasi  contract  the  measure  of  the  recovery 
Is  the  extent  of  the  duty  or  obligation  im- 
posed by  law,  and  is  expressed  by  the  amount 
which  the  court  considers  the  defendant  has 
been  unjustly  enriched  at  the  expense  of  the 
plaintiff.  If  a  recovery  were  allowed  against 
a  municipal  corporation  on  a  note  for  money 
bt»rrowed,  the  Judgment  must  be  for  the 
amount  of  the  note,  however  large,  and 
though  the  money  may  have  been  squandered. 
But  in  an  action  against  a  town  for  money 
had  and  received,  the  question  is  not  what 
the  claimant  has  parted  with  to  officers  who 
were  not  authorized  to  take  his  money  for 
the  town,  or  what  they  have  promised  him, 
but  how  much  has  the  town  been  benefited. 
If  the  money  was  squandered,  there  can  be 
no  recovery;  if  it  was  used  extravagantly, 
fbr  buildings  or  enterprises  not  reasonably 
necessary  for  municipal  purposes,  there  can 
be  no  recovery  beyond  the  actual  benefit 
Thia  vi«w»  it  will  be  teen,  leaves'  no  foom  to 
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say  that  a  promise  to  pay  back  money  is  lm« 
plied  where  no  valid  contract  can  be  made, 
or  that  allowing  any  recovery  for  money 
had  and  received  subjects  the  town  to  the 
same  peril  as  to  admit  the  unrestricted  right 
of  a  municipal  council  to  borrow  money. 
The  right  to  such  a  recovery  is  supported  by 
the  weight  of  authority,  as  will  appear  by 
reference  to  the  following  citations,  though  it 
has  been  denied,  as  we  have  seen,  by  courts 
whose  opinions  should  receive  great  consider- 
ation. 1  Dillon  on  Munlc.  Corps.  §  126, 
note,  and  sections  460-461;  20  A.  &  E.  Ency. 
Law,  1158;  Keener  on  Quasi-Contracts,  272; 
Marsh  v.  Fulton  County,  10  Wall.  676,  19 
L.  Ed.  1040;  Salt  Lake  City  v.  Hollister,  118 
U.  S.  256,  6  Sup.  Ct  1055,  30  L.  Ed.  176; 
Parkersburg  v.  Brown,  106  U.  S.  487,  1  Sup. 
Ct.  442,  27  L.  Ed.  238;  Chelsea  Savings  Bank 
V.  City  of  Ironwood,  130  Fed.  410,  66  C.  C.  A. 
230 ;  Allen  v.  Intendant  of  La  Fayette  (Ala.) 
8  South.  30,  0  L.  R.  A.  497.  The  view  of  the 
court  expressed  in  Bank  v.  State,  60  S.  C. 
465,  38  S.  E.  629,  85  Am.  St.  Rep.  865,  is  not 
in  the  least  inconsistent  with  this  view.  The 
distinction  between  that  case  and  this  is 
made  obvious  by  these  sentences  of  the 
opinion  of  the  court,  delivered  by  Mr.  Jus- 
tice Jones:  ''Nor  do  we  think  this  ac- 
tion can  be  sustained,  as  contended  by 
the  respondent,  as  an  action  for  money 
had  and  received.  The  state  has  only  re- 
ceived that  to  which  it  was  entitled,  viz., 
money  for  the  hire  of  convicts,  received  from 
the  hands  of  the  superintendent  of  the  peni- 
tentiary. Plaintiff  has  paid  no  money  to  the 
state  by  mistake;  for  in  the  eye  of  the  law 
plaintiff  dealt  with  Neal,  not  with  the  state, 
and  received  from  Neal  all  that  it  contracted 
for,  the  liability  of  the  makers  of  the  notes, 
supported  by  Neal's  indorsement."  There 
the  state  was  not  unjustly  enriched,  but  re- 
ceived only  its  due,  and  there  was  no  legal  or 
equitable  principle  upon  which  it  could  be 
required  to  refund  to  a  mere  volunteer. 

In  this  case  these  important  facts  are  es- 
tablished: (1)  The  money  was  expended 
for  a  municipal  purpose  impliedly  authorized 
by  the  charter,  because  reasonably  neces- 
sary for  the  proper  conduct  of  municipal  af- 
fairs; for  we  suppose  it  will  not  be  disputed 
that  both  under  the  general  principles  of 
law  and  the  special  provisions  of  the  statute, 
the  expenditure  of  public  funds  for  the  erec- 
tion of  a  guardhouse,  council  chamber,  and 
town  hall  would  be  sustained;  (2)  the  town 
received  full  benefit  for  the  entire  amount 
expended;  (3)  the  council  had  reason  to  be- 
lieve, and  did  believe,  when  the  building  of 
the  town  hall  was  commenced  and  until  they 
had  expended  on  it  about  $300,  that  the  en- 
tire debt  of  $1,000  contemplated  and  after- 
wards contracted  to  the  Palmetto  Bank  & 
Trust  Company  could  and  would  be  repaid 
from  the  regular  income  of  the  town  for 
the  current  fiscal  year,  and  if  the  bank  had 
exhausted  aU  means  of  inquiry  into  the 
town's  affairs,  as  it  was  its  duty  to  do,  noth- 


ing would  have  been  discovered  beyond  these 
facts.  If  the  general  principles  of  law  above 
stated  are  applied  to  these  facts,  the  con- 
clusion is  obvious  that  the  Bank  of  Prosper- 
ity as  the  equitable  assignee  of  the  Palmetto 
Bank  &  Trust  Company  could  recover 
against  the  town  the  sum  advanced  as  money 
had  and  received  by  the  town  for  its  benefit 
But  it  remains  to  consider  to  what  extent, 
if  at  all,  these  general  rules  have  been  modi- 
fied by  the  Constitution  and  the  statutes  of 
this  state — whether  these  general  rules  have 
been  so  altered  that  the  town  of  Prosperity 
is  under  no  legal  obligation  to  refund  the 
amount  received  from  the  Palmetto  Bank  ft 
Trust  Company.  For  it  is  to  be  observed 
that  while  a  recovery  for  money  had  and  re- 
ceived does  not  require  either  an  express 
contract  or  a  contract  Implied  in  fact  to 
support  it,  yet  it  does  require  for  its  sup- 
port a  debt  imposed  by  law,  and  where  the 
Constitution  or  statute  law  of  the  state  for- 
bids, not  only  the  borrowing  of  money,  but 
the  incurring  of  any  debt,  or  that  a  debt, 
to  be  valid,  must  be  created  under  certain 
restrictions,  as,  for  instance,  that  it  must 
have  the  sanction  of  taxpayers  or  voters 
expressed  at  an  election,  then  there  can  be 
no  recovery  for  money  had  and  received.  In 
its  last  analysis,  the  action  for  money  had 
and  received  stands  on  the  judicial  concep- 
tion that  the  use  by  one  person  of  the  money 
of  another  creates  a  debt;  but  this  Judicial 
conception  manifestly  could  have  no  applica- 
tion to  municipal  corporations  in  the  face 
of  positive  constitutional  or  statute  law  that 
no  debt  shall  be  contracted  by  a  municipality 
or  that  a  debt  shall  be  contracted  only  in  a 
certain  manner. 

Warned  by  the  disasters  resulting  from  the 
abuse  of  public  credit,  the  constitutional  con- 
vention of  1895  endeavored  to  protect  it  by 
making  the  sanction  of  a  referendum  In  al- 
most all  cases  necessary  to  the  validity  of  pub- 
lic debt  Even  the  General  Assembly  was 
forbidden  to  increase  the  debt  of  the  state, 
except  by  the  affirmative  vote  of  two-thirds 
of  the  qualified  electors  voting  at  a  popular 
election.  Const  1895,  art  10,  t  11.  As  to 
municipal  corporations,  the  Constitution  pro- 
vides: "The  General  Assembly  shall  pro- 
vide by  general  laws  for  the  organization 
and  classification  of  municipal  corporations. 
The  powers  of  each  class  shall  be  defined  so 
that  no  such  corporation  shall  have  any  pow- 
ers or  be  subject  to  any  restrictions  other 
than  all  corporations  of  the  same  class." 
Const  art  8,  §  1.  The  General  Assembly, 
in  pursuance  of  this  requirement,  divided 
towns  and  cities  into  classes  according  to 
population.  The  town  of  Prosperity  falls 
in  the  class  of  those  containing  less  than 
1,000  inhabitants.  The  Constitution  further 
provides,  in  section  3,  art  8:  "The  Gen«^ 
Assembly  shall  restrict  the  powers  of  cities 
and  towns  to  levy  taxes  and  assessments,  to 
borrow  money  and  to  contract  debts,  and  no 
tax  or  assessment  shall  be  levied  or  debt 


8.0.) 


LUTHER  ▼.  WHEELER, 


879 


oontracted  except  In  pursuance  of  law,  for 
public  purposes  specified  by  law."  For  the 
creation  of  a  debt  of  any  description,  there- 
fore, it  Is  necessary  for  ^^unicipal  authorities 
to  find  either  legislative  authority  or  war- 
rant In  some  other  provision  of  the  Oon- 
stltution  Itself.  In  the  statutory  provision 
relating  to  towns  of  less  than  1,000  inhabit- 
ants, to  be  found  in  article  1,  c.  49,  of  the 
Civil  Code  of  1902,  which  may  be  said  to 
constitute  the  charter  of  such  towns,  no 
authority  is  given  to  contract  a  debt  of  any 
description  whatever,  not  even  to  anticipate 
in  any  way  the  collection  of  taxes  for  the 
current  fiscal  year.  The  fact  that  by  sec- 
tion 1989  of  the  Civil  Code  of  1902,  relating 
to  towns  of  over  1,000  inhabitants,  it  is  pro- 
vided: "In  cities  of  over  5,000  inhabitants, 
that,  in  anticipation  of  the  collection  of  taxes 
in  any  fiscal  year,  said  city  council  may  from 
time  to  time,  as  occasion  may  require,  bor- 
row money  for  corporate  purposes  and  pledge 
the  taxes  levied,  or  to  be  levied,  in  said  year 
for  said  purposes  for  the  payment  of  the 
money  so  borrowed  and  Interest  thereon" — 
clearly  implies  that  the  General  Assembly 
did  not  intend  to  confer  upon  towns  of  less 
than  1,000  inhabitants  the  power  to  borrow 
money  for  corporate  purposes,  and  pledge  the 
taxes  of  the  current  year  for  its  payment. 
But,  as  we  have  seen,  the  power  to  borrow 
money  is  a  much  larger  and  more  dangerous 
lK)wer  than  the  power  to  contract  a  debt, 
either  for  labor  or  supplies,  or  for  money 
had  and  received  for  the  benefit  of  the  town. 
In  the  one  case,  the  lender  has  only  to  show 
that  the  proper  corporate  oflScer  received 
the  money,  and  his  right  to  recover  does 
not  in  the  least  depend  upon  the  benefit  ac- 
cruing by  the  actual  application  of  tho 
money;  in  the  other,  he  who  furnishes  money 
can  only  recover  for  a  debt  arising  from  the 
actual  benefit  or  enrichment  of  the  town  at 
his  expense.  The  exclusion  by  omission, 
therefore,  of  towns  of  less  than  1,000  in- 
habitants from  the  provision  allowing  towns 
to  borrow  money  in  anticipation  of  the  col- 
lection of  taxes  does  not  necessarily  imply 
an  intention  to  deny  such  towns  the  power 
to  create  a  debt  of  any  kind  in  anticipation 
of  the  collection  of  current  taxes. 

While,  as  already  said,  there  is  no  warrant 
in  any  act  of  the  General  Assembly  for  the 
creation  of  any  debt  by  towns  of  less  than 
1,000  inhabitants,  the  following  constitutional 
provision,  attached  as  a  proviso  to  the  section 
prohibiting  the  creation  of  bonded  ihdebted- 
ness,  except  upon  certain  conditions,  applies 
to  all  municipal  corporations,  and  we  think 
does  warrant  the  creation  and  payment  of  a 
debt,  like  that  now  under  consideration,  by 
any  municipality  organized  under  the  laws  of 
this  state,  including  those  of  less  than  1,000 
Inhabitants:  ••♦  •  •  This  section  shall 
not  be  construed  to  prevent  the  issuing  of  cer- 
tificates of  indebtedness  in  anticipation  of  the 
collection  of  taxes  for  amounts  actually  con- 
tained or  to  be  contained  in  the  taxes  for  the 


year  when  such  certificates  are  Issued  and 
payable  out  of  such  taxes."  This  section  of 
the  Constitution  was  framed  and  adopted  in 
the  light  of  the  law  of  municipal  corporations 
to  which  we  have  referred  as  generally  rec- 
ognized in  this  country.  The  well-established 
rule  of  law  denying  the  right  of  municipal 
corporations  to  borrow  money  without  spe- 
cial authority  conferred  expressly,  or  by 
necessary  Implication,  was  well  known 
when  the  Constitution  was  adopted,  as  one 
of  the  greatest  safeguards  against  waste  and 
corruption.  If  it  had  been  Intended  to  change 
this  rule,  there  would  have  been  an  express 
conferring,  or,  at  least,  an  express  recogni- 
tion of  the  power  to  borrow  money.  Hence 
we  think  it  would  be  going  much  too  far  to 
hold  that  this  section  gives  by  Implication  the 
power  to  borrow  money  on  certificates  of  in- 
debtedness, which  would  of  course  be  binding 
on  the  corporation  as  soon  as  the  money 
passed  into  the  public  treasury,  without  re- 
spect to  whether  It  should  thereafter  be  used 
for  corporate  purposes  or  not  But  this  pro- 
vision of  the  Constitution  must  be  held  to 
have  been  made  in  view  also  of  the  other 
established  rule  to  which  we  have  adverted, 
that  the  proper  municipal  officers  may  con* 
tract  debts  for  services  actually  rendered  and 
money  had  and  received  to  the  actual  bene- 
fit of  the  town  in  the  prosecution  of  author- 
ized municipal  work,  in  anticipation  of  the 
taxes  or  other  revenue,  and  with  the  reason- 
able expectation  at  the  time  the  work  was 
commenced  and  expenses  incurred,  that  pay- 
ment could  and  would  be  made  from  such  ex- 
pected revenue  of  the  current  year.  When, 
therefore,  the  convention  recognized  the  au- 
thority of  municipalities  to  contract  debts 
and  issue  certificates  in  anticipation  of  the 
expected  collection  of  taxes,  it  plainly  meant 
those  debts  which  the  existing  law  recognized 
as  being  within  their  province  and  authority 
to  contract,  and,  as  we  have  seen,  a  debt  for 
money  had  and  received  for  the  benefit  of  the 
town,  used  in  an  enterprise  authorized 
by  law  reasonably  necessary  for  corporate 
purposes,  the  town  receiving  full  value  and 
the  council  believing  and  having  reason  to 
believe  It  would  be  paid  from  the  revenue  of 
the  currcoit  year,  was  within  the  province 
and  authority  of  the  officers  of  the  corpora- 
tion. It  Is  true,  section  3,  art  8,  of  the  Con- 
stitution, provides  that  no  debt  shall  be  "con- 
tracted except  in  pursuance  of  law,  for  public 
purposes  specified  by  law."  But  this  section 
is  necessarily  modified  by  section  7,  which 
follows,  and  allows  Indebtedness  to  be  incur- 
red in  anticipation  of  the  collection  of  taxes. 
There  is  in  this  last  section  no  specification 
of  any  particular  purposes  for  which  such 
debts  may  be  contracted,  and  the  meaning, 
therefore,  manifestly  is,  they  may  be  con- 
tracted for  any  legitimate  corporate  purpose. 
This  was  the  character  of  the  debt  to  the 
Bank  of  Prosperity,  and  its  payment  Is  au- 
thorized by  the  general  rules  of  law,  and  is 
not  only  not  forbidden  by  constitntional  or 
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statute  law,  but  on  the  contrary,  the  author- 
ity to  create  such  a  debt  is  strongly  Implied  in 
the  Ck)nstltutlon  itself.  The  debt  being  val- 
id at  Its  creation,  its  yalldity  is  not  affected 
by  the  fact  that  It  turned  out  that  the  reason- 
able expectations  of  the  council  as  to  the 
ability  to  pay  from  anticipated  reyenues  were 
not  realized,  or  even  that  the  revenues  re- 
ceived for  the  current  year  were  exhausted 
by  the  application  of  them  to  other  purposes. 

It  is  true,  the  referee  finds  that  on  July  11, 
1902,  when  the  money  was  actually  received 
from  the  Palmetto  Bank  &  Trust  Company,  in 
expecting  to  repay  it  from  the  revenue  of  the 
current  fiscal  year,  the  council  did  not  take 
into  the  account  the  ordinary  current  ex- 
penses for  the  remainder  of  the  year ;  but  at 
the  beginning  of  the  fiscal  year  they  did  take 
all  items  into  the  account,  and  reached  the 
conclusion  that  the  money  to  be  expended  on 
the  town  hall  could  be  refunded  in  addition 
to  providing  for  the  ordinary  current  reve- 
nues, and  when  the  money  was  received  from 
the  bank  had  actually  expended  on  the  build- 
ing about  $300.  To  prosecute  the  work  thus 
in  good  faith  begun,  rather  than  Incur  the 
waste  of  abandoning  it,  stood  on  nearly  as 
high  ground  of  necessity  as  the  ordinary  ex- 
penses of  the  town. 

The  character  of  the  debt  was  not  changed 
by  the  several  renewals  of  the  note;  for  it 
was  not  created  by  the  original  note,  which 
was  given  entirely  without  authority,  and  It 
therefore  could  not  be  changed  in  character 
by  any  change  of  the  note.  The  note  was  of 
no  force  as  against  the  town,  but  as  between 
the  Palmetto  Bank  ft  Trust  Company  and  the 
Bank  of  Prosperity  it  should  be  recognized  as 
the  symbol  of  the  debt,  and  hence  Its  indorse- 
ment to  the  Bank  of  Prosperity  will  be  rec- 
ognized as  a  transfer  of  the  debt  The  note 
being  without  validity,  and  not  representing 
the  debt  as  between  the  town  and  the  bank, 
the  rate  of  interest  expressed  in  it  is  of  no 
consequence.  The  real  debt  is  $960,  the 
amount  actually  received  and  used,  with  In- 
terest from  July  11,  1902,  at  the  rate  of  7 
per  cent  per  annum,  less  any  sums  paid  by 
the  town  thereon  in  the  form  of  discount, 
interest,  or  otherwise. 

Under  the  views  herein  expressed,  it  is 
not  necessary  to  discuss  the  question  of  ac- 
quiescence; but  it  may  be  well  to  say  that 
there  was  no  evidence  of  participation  or  ac- 
tive assent  by  the  plaintiffs  to  the  borrowing 
of  money  or  the  incurring  of  the  debt,  and 
hence  there  could  be  no  estoppel.  Milster 
V.  Spartanburg,  68  S.  C.  34,  46  S.  E.  539. 

The  judgment  of  this  court  is  that  the  town 
council  of  Prosperity  be  enjoined  from  pay- 
ing more  than  the  real  debt  as  above  stated. 
As  the  practical  result  is  mainly  in  favor  of 
die  defendants,  the  plaintiffs  must  be  charged 
with  the  costs  of  the  cause. 

The  CHIEF  JUSTICE  did  not  participate 
In  thin  opinion  because  of  illness. 


JOHNSON   et   al.    v.    STATE. 
(Supreme   Court  of  Georgia.    Jan.   12,    1906.) 

Riot— EvTDENCB  —  New  TaiAii— Newly  Dis- 

GovEBED  Evidence. 

There  was  no  error  in  the  rulings  on  the  ad- 
mission of  evidence.  The  alle^d  newly  dis- 
covered evidrnce  was  impeaching  m  its  character. 
The  evidence  authorized  the  verdict,  and  the  dis- 
cretion of  the  trial  judge  in  overruling  the  mo- 
tion for  a  new  trial  will  not  be  interfered  with. 

(Syllabus  by  the  Court) 

Error  flrom  City  Court  of  Wrlghtsville; 
Wm.  Faircloth,  Judge. 

J.  D.  Johnson  and  others  were  convicted 
of  riot,  and  bring  error.    AflOrmed. 

E.  L.  Stephens,  for  plaintiff  in  error.  B. 
B.  Blount,  for  the  State. 

COBB,  P.  J.  Johnson  and  two  others  were 
arraigned  upon  an  accusation  charging  them 
with  the  offense  of  riot  The  act  of  riot  al- 
leged in  the  accusation  was  surrounding  the 
liouse  of  the  prosecutor,  throwing  walnuts 
against  the  house,  firing  off  pistols,  and 
shouting  to  the  occupants  that,  if  they  did 
not  like  it,  to  come  out  and  show  themselves. 
The  jury  returned  a  verdict  of  guilty,  and  the 
defendant  assigns  error  upon  the  refusal  of 
the  judge  to  grant  a  new  trial. 

The  court  admitted  evidence  to  the  effect 
that  at  the  time  of  the  alleged  riotous  con- 
duct, the  wife  of  the  prosecutor  was  so  badly 
frightened  that  she  fainted,  and  further  ad- 
mitted in  evidence  a  sack  containing  rocks  and 
walnuts  shown  by  a  witness  to  have  been 
picked  up  about  the  house  the  morning  after 
the  alleged  riot  The  objection  to  all  this  evi- 
dence was  that  it  was  irrelevant  Tliere  was 
no  merit  whatever  In  this  assignment  of  er- 
ror. It  is  apparent  that  the  evidence  threw 
light  on  the  conduct  of  the  accused  at  the 
time  of  the  alleged  riot  Persons  in  the 
house  claimed  to  have  recognized  the  rioters 
through  a  crack  in  one  of  the  whidows.  One 
ground  of  the  motion  for  a  new  trial  is  al- 
leged newly  discovered  evidence  as  to  the  size 
of  this  crack ;  it  being  contended  that  under 
this  evidence  it  was  impossible  for  the  wit- 
nesses to  have  seen  what  they  claimed  to 
have  seen.  This  evidence  was  impeaching  in 
its  character.  The  discretion  of  a  trial  judge, 
exercised  in  passing  upon  a  motion  for  a  new 
trial  based  upon  a  ground  of  this  character, 
in  the  absence  of  anything  indicating  an 
abuse  of  such  discretion,  will  not  be  interfer- 
ed with.  The  evidence  authorized  the  ver- 
dict, and  no  sufficient  reason  has  been  shown 
for  reversing  the  judgment 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

(124  Ga.  651> 
CROSSON  V.  STATE. 
(Supreme  Court  of  Georgia.    Jan.  12,  1908.) 
1.  CouBTs  — CiTT   CouBT  —  CB»noRARi— New 
Tbiai,. 

The  city  court  of  Sylvester  was  not  by 
the  act  of  August  11«  1004  (Laws  1004,  p.  207), 
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resularly  established  as  a  oonstitutional  city 
court.  White  v.  State,  49  S.  E.  715,  121  Ga, 
692.  See,  however,  repealing  act,  and  that 
creating  a  new  court  to  be  known  by  the  same 
name,  approved  August  21,  1905  (Acts  1905, 
pp.  868,  869).  A  Judgment  of  a  city  court,  not 
created  under  the  provisions  of  paragraph  6, 
(  2,  art.  6,  of  the  Constitution,  can  be  reviewed 
only  by  a  writ  of  certiorari.  W.  U.  Tel.  Co.  v. 
Jackson,  25  S.  E.  264,  98  Ga.  212.  The  power 
to  grant  new  trials  is  confined  by  the  Constitu- 
tion to  the  superior  courts  and  such  city  courts 
as  are  therein  specified.  Stewart  ▼.  State,  25 
8.  E.  424,  98  Ga.  202;  Cooper  y.  State,  80  S. 
E.  249,  103  Ga.  406 :  Welbome  y.  State,  40 
S,  B.  857.  114  Ga.  793. 
2,  Cebtiorabi  —  Whew   Axlowed  — Timb  of 

Appmcation. 

"The  fact  that,  in  a  giyen  case  tried  in  the 
city  court  mentioned,  a  motion  for  a  new  trial 
was  made,  will  not  cut  ofF  the  movant's  right 
to  take  the  case  up  by  certiorari,  if  he  volun- 
tarily dismisses  such  motion  and  applies  for 
the  writ  of  certiorari  within  the  time  prescribed 
by  the  stotute.*'  Archie  v.  State,  25  S.  E.  612, 
99  Ga.  23.  But  he  cannot  pursue  this  remedy 
after  the  expiration  of  30  days  from  the  date  of 
the  judgment  rendered  against  him.  White  v. 
State,  51  S.  fi.  505.  123  Ga.  508.  As  the  city 
court  Judge  was  without  power  to  entertain  the 
motion  for  a  new  trial,  ft  was  a  mere  nullity, 
and  the  filing  thereof  could  not  operate  to  ex- 
tend the  jurisdiction  of  the  court  over  the  case 
beyond  the  date  of  its  final  judgment  White 
V.  State,  51  S.  B.  505,  123  Ga.  503,  distin- 
guishes the  case  of  Roach  r.  Suiter,  64  Ga. 
458. 
8.  Same— DiSMiBSAi*. 

The  application  for  the  writ  of  certiorari 
having  been  made  too  late,  the  judgment  or 
the  superior  court  dismissing  it  for  that  reason 
should  not  be  disturbed. 

(SyllabQs  by  the  Court) 

Error  ft^m  Superior  Court,  Worth  Cotmty; 
W.  N.  Spence,  Judge. 

Pete  Crosson,  on  conylction  before  a  dty 
court  brought  certiorari.  Prom  an  order  of 
the  superior  court  dismissing  the  writ,  he 
brings  error.    AfiSrmed. 

J.  W.  Walters,  Jr.,  and  Walters  ft  Walters, 
for  plaintiff  In  error.  W.  B.  Wooten,  Sol. 
Gen.,  and  J.'  H.  Tipton,  for  the  State. 

EVANS,  J.  Judgment  aflOrmed.  All  the 
Justices  concurring. 


(li*  Ga.a54) 

CITY   COUNCIL   OF   AUGUSTA   et   aL  T. 

CLARK  ft  CO. 
(Supreme  Court  of  Georgia.    Nov.   13,  1905.) 

1.  LiCSNSES  —  MUNICIPALITISS  —  Cl.A88mOA- 

TioN— Review  bt  Court. 

When  a  city  charter  authorizes  a  munici- 
pality to  require  by  ordinance  a  license  tax 
of  persons  engaged  in  any  occupation,  trade,  or 
business  carried  on  within  the  corporate  limits 
of  the  city,  the  municipal  authorities  may  by 
ordinance  classify  the  different  occupations  for 
taxation,  and  impose  different  taxes  in  difFer> 
ent  amounts  upon  the  different  classes;  and  a 
claasification  made  by  such  authorities  will  not 
be  interfered  with  by  the  courts,  unless  It 
manifestly  appears  that  the  classification  Is  nn- 
reasonable  and   arbitrary. 

2.  Same— Abbitbabt  Classification. 

The  classification  of  persons  lending  money 
upon  persona]  property  or  personal  security  in 
a  different  dass  from  chartered  banks,  nego- 
tiators of  loans  on  realtyi  real  aatate  agei^ 
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and  dealers  In  bonds  and  stocks,  and  the  im- 
position of  a  tax  differing  in  amount  upon  such 
money  lenders  from  that  imposed  upon  such 
other  classes,  is  not  so  wanting  in  reason  that 
the  ordinance  providing  for  such  classification 
will  be  declared  void  as  being  entirely  arbitrary. 
a  UsuBY  —  Penalty  —  Poweb  of  Munici- 
pality TO  Impose. 

In  the  absence  of  express   charter  power, 
the  authorities  of  a  municipality  have  no  au- 
thority to  impose  a  penalty  upon  one  charging 
usury. 
4.  Lic|:NSE8—0BniNAircB— Monet  Lenbebs. 

A  tax  ordinance  imposing  a  license  tax  on 
money  lenders,  and  providing  that  the  license 
shall  be  void  whenever  the  usury  laws  of  the 
state  shall  be  violated,  is  invalid  so  far  as  the 
forfeiture  is  concerned,  but  valid  as  to  the  tax 
upon  the  business. 
6.  Same— Bond— Valibity  of  Reqxtibbment. 

A  tax  ordinance  fixing  the  amount  of  tax 
to  be  levied  upon  an  occupation,  and  requiring 
the  person  engaged  in  this  occupation  to  give 
a  bond  in  conformity  with  an  act  of  the  Gen- 
eral Assembly,  is  not  void  as  to  the  tax,  even 
though  that  part  of  the  ordinance  requiring 
the  bond  may  be  invalid. 
(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Richniiond 
County;  H.  C.  Hammond,  Judge. 

Action  by  Clark  &  Co.  against  the  city 
council  of  Augusta  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Reversed. 

Clark  ft  Co.  filed  a  petition  for  injunction 
against  the  dty  council  of  Augusta  and  the 
sheriff  of  the  city,  containing  substantially 
the  fdllowlng  allegations:  On  December  22, 
1904,  the  city  council  of  Augusta  adopted 
an  ordinance  levying  taxes  for  the  support 
of  the  government  of  the  city  for  the  year 
1005,  and  in  the  ordinance  a  license  or 
business  tax  of  $350  was  imposed  upon  a 
certain  class  of  persons,  to  which  plaintiffs 
belonged;  such  class  being  described  in  the 
ordinance  as  follows:  "Money  Lender.  A 
money  lender  as  contemplated  by  this  ordi- 
nance is  one  who  carries  on  the  business  of 
lending  his  own  or  other  peoples  money,  and 
not  as  a  stock  and  bond  broker,  pawnbroker, 
chartered  bank,  negotiator  of  loans  on  realty, 
real  estate  agent  or  firm  of  such  agents,  or 
dealers  in  bonds  and  stocks  as  herein  pro- 
vided, but  who  carries  on  the  business  of 
lending  money  on  personal  security  or  per- 
sonal property,  other  than  stocks  and  bonds, 
shall  also  be  deemed  a  money  lender,  $350.00. 
Provided,  this  license  is  issued  by  the  city 
and  accepted  by  the  licensee  with  distinct 
understanding  and  agreement  that  wh^iever 
the  licensee  in  the  conduct  of  his  business 
shall  violate  the  usury  laws  of  Georgia, 
this  license  shall  be  thereby  forfeited,  and 
from  the  date  of  such  violation  it  shall  not 
be  lawful  for  such  licensee  to  do  further 
business  under  this  license,  and  must  file  a 
bond  in  conformity  with  state  law.  Money 
lender,  agent  or  agency  for  collection  of 
claims,  or  carrying  on  business  in  the  city, 
whether  ofiSce  located  In  city  or  not,  subject 
to  foregoing  provisions,  $360.00."  It  is  al- 
leged that  that  portion  of  the  ordinance  just 
Quoted  Ifl  void,   first,   beoauEe  it  .discrimi- 
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nates  against  money  lenders  ot  the  class  to 
whlcb  plaintiffs  belong  In  favor  of  negoti- 
ators of  loans  on  realty,  who  are  really 
money  lenders  under  another  name,  the  li- 
cense upon  the  latter  being  only  $50,  and 
that  this  discrimination  is  in  Tlolation  of 
that  proTlsion  of  the  CJonstltution  of  the 
state  which  declares  that  all  taxes  shall  be 
uniform  upon  the  same  class  of  citiztos; 
second,  the  ordinance  provides  that  the  li- 
cense shall  be  forfeited  when  one  holding 
the  same  shall  violate  the  usury  laws  of  the 
state,  the  provision  for  forfeiture  being  void 
for  the  reason  that  the  state  statutes  on  the 
subject  of  usury  are  exhaustive  In  reference 
to  penalties  and  forfeitures;  third,  the  ordi- 
nance requires  the  applicant  for  the  license 
to  file  a  bond  in  conformity  with  the  state 
law,  and  the  state  law  referred  to,  being  the 
act  of  August  15,  1904  (Acts  1904,  p.  79), 
is  violative  of  the  Constitution  of  the  state 
of  Georgia,  the  provisions  which  it  violates 
being  those  which  declare  that  protection  to 
person  and  property  is  the  paramount  duty 
of  the  government,  and  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law;  and  that  citizens  of 
the  United  States  residents  of  this  state  shall 
be  declared  citizens  of  this  state,  and  it  shall 
be  the  duty  of  the  General  Assembly  to 
pass  such  laws  as  will  protect  them  in  the 
full  enjoyment  of  their  rights,  privileges,  and 
immunities  of  citizenship;  and  that  laws  of 
a  general  nature  shall  have  uniform  opera- 
tion throughout  the  state,  and  no  special 
law  shall  be  passed  in  any  case  for  which 
provision  has  been  made  by  general  law;  and 
that  the  right  of  the  people  to  be  secure  in 
their  houses  and  persons  against  unreason- 
able searches  and  seizures  shall  not  be  violat- 
ed, and  that  the  act  also  violates  that 
provision  of  the  fourteenth  amendment  of 
the  Constitution  of  the  United  States,  which 
declares  that  no  state  shall  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law,  or  deny  to  any  person 
within  its  Jurisdiction  the  equal  protection 
of  the  laws.  It  is  alleged  that  the  city  coun- 
cil of  Augusta  and  the  city  sheriff,  attempt- 
ing to  enforce  the  provisions  of  the  state 
law  and  the  ordinance  against  plaintiffs, 
have  caused  execution  to  be  Issued  which 
has  been  levied  upon  the  property  of  the 
plaintiffs,  and  that  the  sheriff  will  proceed 
to  sell  the  same,  unless  steps  are  taken  to 
stop  the  sale.  It  is  alleged  that  the  plain- 
tiffs were  engaged  In  the  business  of  lending 
money  in  the  city  of  Augusta  when  the 
ordinance  was  passed.  The  prayers  of  the 
petition  are  for  injunction  to  restrain  de- 
fendants from  proceeding  further  with  the 
execution,  for  general  relief,  and  for  process. 
To  this  petition  the  defendants  filed  a  de- 
murrer and  an  answer.  The  answer  ad- 
mitted the  allegations  so  far  as  they  re- 
lated to  the  existence  of  the  ordinance,  but 
denied  that  the  ordinance  was  in  any  way 
In  violation  of  either  the  Constitution   of 


Georgia  or  the  Constitution  of  the  United 
States.  It  was  alleged  in  the  answer  that 
the  plaintiffs  had  not  paid  the  license 
In  accordance  with  the  ordinance,  and  that 
they  had  never  in  any  way  complied  with 
the  statute  referred  to,  and  that  they  had 
never  filed  the  bond  required  by  the  ordi- 
nance, nor  in  any  way  complied  with  the 
statute  referred  to  in  the  petition.  It  was 
alleged  that  plaintiffs  were  engaged  in  a 
gross  violation  of  the  usury  laws  of  the 
state;  the  percentage  which  they  charged 
being  400  and  500  per  cent  per  year.  The 
case  was  heard  by  the  Judge  on  the  petition, 
demurrer,  and  answer;  and  an  injunction 
was  granted  as  prayed  for  in  the  petition. 
To  this  ruling  the  defendants  excepted.  The 
ordinance  also  levied  a  tax  on  the  persons 
engaged  in  the  following  businesses:  Banks 
(excepting  sucti  as  are  exempt  by  law)  capi- 
tal stock  not  exceeding  $100,000,  $50;  ex- 
ceeding $100,000  paid  capital,  $100;  stock 
and  bond  broker,  $75;  negotiator  of  loans  on 
realty  only,  $50;  pawnbroker,  $350;  real  es- 
tate agent,  $25;  private  banks,  $350. 

O.  Henry  Cohen,  W.  H.  Barrett,  and  Wm. 
H.  Fleming,  for  plaintiffs  in  error.  Louis 
Brooks,  Austin  Branch,  and  Jos.  HalU  for  de- 
fendants in  error. 

COBB,  P.  J.  1.  The  charter  of  the  city  of 
Augusta  authorizes  the  city  council  to  pass 
an  ordinance  requiring  any  person,  firm,  or 
corporation  to  pay  a  license  tax  upon  any  oc- 
cupation, trade,  or  business  carried  on  within 
the  corporate  limits  of  the  city,  provided 
that  the  occupation,  trade,  or  business  is  not 
one  already  taxed  exclusively  by  the  state. 
Acts  1896,  p.  119.  Under  this  power  the  city 
council  is  authorized  to  determine  what  oc- 
cupations shall  be  made  the  subject  of  taxa- 
tion. The  charter  does  not  require  that  the 
same  tax  shall  be  imposed  upon  every  occu- 
pation. But  the  Constitution  requires  that 
taxation  shall  be  uniform  upon  the  same 
class  of  subjects.  All  property  within  the 
territory  of  a  taxing  power  shall  be  taxed, 
and  none  shall  be  exempted,  except  that 
which  the  Constitution  in  terms  authorizes 
the  Legislature  to  exempt  The  Constitution, 
however,  does  not  require  all  occupations  to 
be  made  the  subject  of  taxation.  Some  may 
be  taxed,  and  some  may  beieft  free  from  tax- 
ation, according  to  the  discretion  of  the  tax- 
ing authority.  But  when  a  given  class  are 
subjected  to  an  occupation  tax,  all  of  that 
class  must  pay  the  same  tax.  Civ.  Code, 
§  5883.  It  will  thus  be  seen  that  the  Consti- 
tution recognizes  the  propriety  of  classifying 
subjects  for  taxation  other  than  property, 
and  leaves  the  matter  of  classification  to  the 
determination  of  the  taxing  power,  whether 
it  be  the  General  Assembly  or  one  of  the  sub- 
ordinate public  corporations  created  by  It 
The  classification  of  occupations  for  taxa- 
tion m>]St  not  be  purely  arbitrary,  but  must 
be  founded  upon  some  valid  or  sufficient  rea- 
son.   Whether  there  is  a  reason  for  the  clas^' 
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ification  is  a  question  primarily  intrusted  to 
tl2e  Judgment  of  the  taxing  power,  but  is  sub- 
ject to  be  reviewed  by  the  courts ;  and,  when- 
ever  the  classification  is  shown  to  be  unrea- 
sonable and  arbitrary,  the  courts  will  inter- 
fere, and  prerent  injustice  from  resulting 
from  such  a  classification.  It  will  be  seen  from 
the  ordinance  that  a  tax  of  $350  is  levied  up- 
on money  lenders  of  the  class  to  which  plains 
tiffs  belong,  as  well  as  upon  pawnbrokers  and 
private  banks.  So  far  as  the  amount  of  the 
tax  Is  concerned,  these  three  occupations  are 
placed  in  the  same  class.  Chartered  banks 
and  other  classes  of  money  lenders  are  taxed 
in  lesser  and  different  amounts,  varying  from 
$25  to  $100. 

2.  There  is  no  contention  that  the  tax  is 
excessive  in  amount,  and  therefore  the  deci- 
sion in  Morton  v.  Macon,  111  Ga.  162,  86  S. 
E.  627,  50  L.  R.  A.  485,  is  not  pertinent  to 
any  of  the  questions  raised  in  the  present 
case.  The  question  is  whether  money  lenders 
of  the  class  to  which  the  plaintiffs  belong  are 
essentially  of  the  same  class  as  chartered 
banks,  negotiators  of  loans,  real  estate  agents, 
and  lenders  upon  stocks  and  bonds.  Taxes 
are  imposed  upon  all  these  classes,  but  in  dif- 
ferent amounts.  They  are  each  separate  and 
distinct  occupations,  varying  from  each  other 
In  their  nature  as  to  the  details  of  the  busi- 
ness carried  on,  and  simply  because  they  all 
might  be  classified  in  the  one  general  class  of 
lenders  of  money  is  no  reason  why  these 
different  occupations  might  not  be  arranged 
In  different  classes  for  the  purpose  of  taxa- 
tion, and  a  different  amount  of  tax  placed 
upon  each.  If  the  classification  is  not  sub- 
ject to  the  criticism  of  being  arbitrary  and 
without  foundation  in  any  sound  reason,  the 
fact  that  a  different  amount  of  tax  is  levied 
upon  the  different  classes  is  wholly  Immate- 
rial, where  no  question  is  made  as  to  the  tax 
upon  a  particular  class  being  excessive  in 
amount  It  is  within  the  power  of  a  city 
council,  under  charter  authority  of  the  char- 
acter possessed  by  the  city  council  of  Augus- 
ta, to  make  one  general  class  of  all  persons 
engaged  in  the  business  of  lending  money; 
and  it  is  also  in  their  power  to  subdivide 
this  general  class  into  further  classes,  so  long 
as  the  subdivision  is  not  wholly  arbitrary 
and  unreasonable.  The  subdivision  of  the 
general  class  of  money  lenders  as  set  forth 
in  the  ordinance  does  not  seem  to  be  wholly 
without  reason;  and,  as  the  right  to  classi- 
fy exists  and  the  right  to  determine  the 
amoimt  to  be  placed  upon  each  class  \b  repos- 
ed in  the  city  council,  we  do  not  think  the  or- 
dinance is  subject  to  the  criticism  made  upon 
it  in  the  petition. 

3.  4.  It  is  contended  that  that  portion  of 
the  ordinance  levying  a  tax  upon  money 
lenders  is  rendered  void  by  reason  of  the 
provision  therein  that  a  violation  of  the 
usury  laws  shall  work  a  forfeiture  of  the 
license.  The  effect  of  this  provision  in  the 
ordinance  is  to  impose  a  penalty  for  usury. 
It  purports  to  work  a  revocation  of  the  license 


of  one  engaged  in  the  business  of  lending 
money;  and,  if  the  city  has  authority  to  re- 
quire a  license  to  engage  in  this  class  of 
business,  the  forfeiture  of  this  license  is 
nothing  more  or  less  than  a  penalty  for  char- 
ging usury.  The  language  of  the  ordinance 
indicates  that  this  was  the  purpose  and  intent 
of  this  enactment  The  laws  of  this  state 
regulate  the  rate  of  interest  to  be  charged, 
and  provides  what  penalty  shall  be  imposed 
for  the  exaction  of  usury.  These  laws  are 
'exhaustive  upon  this  subject,  unless  there 
is  something  in  the  charter  of  the  city  ex- 
pressly authorizing  it  to  deal  with  the  sub- 
ject of  a  penalty  for  usury.  It  is  not  claimed 
that  there  is  in  the  charter  any  such  au- 
thority. The  ordinance,  so  far  as  it  purports 
to  Impose  a  penalty  upon  money  lenders 
for  usury,  is  absolutely  void  for  want  of  au- 
thority in  the  city  to  enact  that  provision. 
But  we  do  not  think  this  provision  in  the 
ordinance  vitiates  the  whole  ordinance  upon 
the  subject  of  taxation  upon  money  lenders. 
The  purpose  of  the  ordinance  was  primarily 
for  the  raising  of  revenue,  and  not  the  pun- 
ishment of  usury,  and  that  part  of  the  ordi- 
nance which  attempts  to  punish  the  usurer 
is  such  an  insignificant  part  of  the  ordinance 
as  a  whole,  and  even  of  the  particular  pro- 
vision, that  it  may  be  eliminated  therefrom 
without  affecting  the  validity  of  what  re- 
mains. Whether  any  part  of  a  law  can  be 
upheld  when  one  part  of  it  is  Invalid  de- 
pends upon  whether  the  invalid  part  is  so 
connected  with  the  scheme  of  the  law  that  it 
is  to  be  presumed  that  the  lawmaking  power 
would  not  have  passed  the  law  without  its 
inclusion  therein.  Of  course,  no  one  will 
contend  that  the  passage  of  the  ordinance 
for  the  purpose  of  levying  taxes  for  the  sup- 
port of  the  city  government  was  so  depend- 
ent upon  the  provision  imposing  a  penalty 
for  usury  upon  money  lenders  that  without  it 
the  ordinance  would  not  have  been  passed. 
See  in  this  connection,  Mattox  v.  State,  115 
Ga.  212,  41  S.  B.  709. 

5.  It  is  contended  that  the  ordinance,  so 
far  as  it  relates  to  money  lenders,  is  invalid, 
for  the  further  reason  that  the  ordinance 
requires  the  money  lender  to  file  a  bond  in 
conformity  with  the  state  law;  the  state  law 
being  the  act  of  1904  (Acts  1904,  p.  79),  pro- 
viding for  the  regulation  of  the  business  of 
lending  money  on  household  goods,  wages, 
etc  It  is  said  that  this  act  Is  unconstitution- 
al, for  various  reasons  set  forth  in  the  pe- 
tition, and,  the  act  being  unconstitutional, 
as  the  ordinance  requires  a  compliance  with 
the  act,  the  ordinance  is  void  for  requiring 
something  to  be  done  which  the  city  council 
had  no  right  to  require.  It  is  unnecessary 
in  this  case  to  pass  upon  the  constitutionality 
of  the  act  If  it  is  constitutional,  then  the 
plaintiffs,  so  far  as  the  character  of  the  busi- 
ness regulated  by  the  act  is  concerned, 
would  be  compelled  to  give  the  bond  therein 
required,  whether  there  was  anything  in  the 
ordinance  of  the  city  of  Augusta  apon  tbm 
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subject  or  not  The  ordinance  of  the  dtj 
of  Augusta  embraces  a  larger  class  of  money 
lenders  than  those  whose  business  Is  regu- 
lated by  the  act  But  the  ordinance  embraces 
all  of  those  who  are  embraced  within  the  act 
A  money  lender  engaged  in  such  a  business 
in  the  city  of  Augusta  as  would  make  him 
liable  to  the  tax  would,  therefore,  be  sub- 
ject to  the  regulations  of  the  state  law,  and 
the  ordinance  simply  requires  that  which,  if 
the  act  Is  constitutional,  the  law  requires. 
But  suppose  the  act  Is  unconstitutional,  then, 
in  order  to  obtain  a  license  from  the  city  of 
Augusta,  they  would  not  be  required  to  giye 
a  bond,  because  they  could  not  be  required  to 
giye  a  bond  under  an  unconstitutional  law. 
The  city  council  had  a  right  to  Impose  a  tax 
upon  the  class  of  persons  to  which  the  plaintiffs 
belonged,  and  the  tax  as  Imposed  is  not  sub- 
ject to  any  of  the  objections  made  by  them. 
They  are  therefore  subject  to  the  payment  of 
this  tax.  They  have  not  paid  the  tax  re- 
quired of  them.  When  they  have  paid  or 
tendered  this  tax,  and  a  license  is  refused 
them  on  the  ground  that  they  have  not  given 
the  bond  required  by  the  ordinance,  they 
can  then  raise  the  question  whether  the  act 
referred  to  in  the  ordinance  Is  not  unconsti- 
tutional. The  question  as  to  the  constitution- 
ality of  the  act  of  1904  is  therefore  prema- 
turely made.  It  may  be  that  the  city  will 
not  require  the  bond  to  be  given.  If  it  does, 
then  the  plaintiffs  may,  with  propriety,  in- 
voke a  decision  of  the  court  as  to  the  validity 
of  that  law.  If  that  part  of  the  ordinance 
requiring  the  bond  to  be  given  is  invalid, 
its  invalidity  would  not  void  the  whole  ordi- 
nance, for  the  reasons  given  a  preceding  por* 
tion  of  this  opinion,  and,  until  they  have  com- 
plied with  that  part  of  the  ordinance  which 
is  unquestionably  valid,  they  #111  not  be  heard 
to  question  the  constitutionality  of  the  act  of 
the  General  Assembly  that  is  made  a  part 
of  the  ordinance  by  reference  to  the  same. 
Judgment  reversed*  All  the  Justices  con- 
curring* 
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OREEB  V.  STATE. 


(Supreme  Court  of  Georgia.    Jan.  18,  1908.) 

1.  HOMICTDB— iNSTBUCmONS. 

Ab  the  evidence  introduced  by  the  state 
made  out  a  plain  case  of  murder,  and  the  state- 
ment of  the  defendant  established  a  case  of 
justifiable  homicide,  the  court  below  did  not 
err  in  omitting  from  its  charge  the  law  of  vol- 
untary manslaughter. 

[Ed.  Note. — For  cases  in  point,  see  voL  26^ 
Oent  Dig.  Homicide,  »  649-055.] 

2.  Criminal  Law— Bvidenob— New  Tbiai.. 

The  verdict  was  authorized  by  the  evidence, 
and,  the  trial  judge  being  satisfied  therewith, 
this  court  will  not  interfere  with  his  refusal  to 
grant  a  new  triaL 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Spalding  Coun- 
ty;  E.  J.  Beagan,  Judge. 

Lem  Oreer  was  convicted  of  murder^  and 
brings  «Ror*    'Affirmed. 


Jos.  D.  Boyd  and  W.  B.  H.  Searcy,  for 
plaintiff  in  error.  O.  H.  B.  Bloodworth, 
Sol.  Gen.,  and  Jno.  (X  Hart,  Atty.  Qen^  for 
the  State;  ' 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


(IMGa.  684) 
SANDEBS,  SWAN  ft  CO.  v.  ALLEN  et  aL 
(Supreme   Court  of   Georgia.    Jan.    12,   190ft.) 

1.  Sales— Bbeagb  of   Coxvtract  —  Measxtbb 
OF  Damages. 

The  verdict  of  the  jury  was  plainly  based 
on  an  erroneous  theory  as  to  the  measure  of 
the  plaintififs  damages,  and  the  court  below 
did  right  to  grant  a  new  triaL 

2.  Witnesses— CoicPETEKOT  —  TRAnaAcrioNS 
WITH  Decedent. 

Under  the  act  approved  December  21, 
1887  (Acts  1897,  p.  58),  the  only  ciicumstanccs 
under  which  the  representative  of  a  deceased 
person  who  is  jointly  sued  with  such  repre- 
sentative will  be  disqualified  from  testifying 
as  to  transactions  with  his  deceased  codefendant 
are  "when  his  evidence  would  tend  to  rdieve 
or  modify  the  liability  of  the  party  offered  as 
a  witness  and  tend  to  make  the  estate  of  said 
*  *  *  deceased  party  primarily  liable  for 
the  debt  or  default" 
8.  SAmb— Evidence  of  Agent. 

Under  Oiv.  Code  1895,  t  6269,  subd.  5. 
in  order  to  render  incompetent  the  evidence  of 
an  agent  or  attorney  at  law  of  a  sane  or  sur- 
viving party  as  to  transactions  with  the  Insane 
or  deceased  adverse  party  at  interest,  the 
agency  or  confidential  relationship  must  have 
existed  at  the  time  of  the  transaction  testi- 
fied about 

(Syllabus  by   the  Court) 

Error  from  Superior  Court  Hall  County; 
J.  J.  Kimsey,  Judge. 

Action  by  Sanders,  Swan  &  Co.  against  S. 
H.  Allen,  administrator,  and  others.  Verdict 
for  plaintiffs.  From  an  order  granting  a  new 
trial,  th^  bring  error.    Affirmed. 

Dean  ft  Hobbs,  for  plaintiffs  in  error.  H. 
H.  Perry,  Howard  Thompson,  G.  H.  Prior, 
and  Parks  ft  Gaillard,  for  defendants  In 
error. 

CANDLER,  J.  This  case  comes  up  on 
exertions  to  the  second  grant  of  a  new  trial. 
The  suit  was  for  damages  from  the  breach 
of  two  contracts  for  the  sale  and  future  de- 
livery of  cotton;  and  the  jury  found  for  the 
plaintiffs  the  full  amount  sued  for.  The 
plaintiffs,  besides  excepting  to  the  grant  for 
a  new  trial  assign  error  upon  their  ex- 
ceptions pendente  lite  to  the  rejecticm  of 
certain  evidence  which  will  hereafter  be 
mentioned. 

1.  We  do  not  hesitate  to  rule  that  the 
grant  of  a  new  trial  was  proper.  The  amount 
of  damages  claimed  by  the  plaintUfs  was  the 
difference  between  the  contract  price  of  the 
cotton  and  the  price  which  they  were  com- 
pelled to  pay  for  other  cotton  in  order  to  fill 
contracts  that  they  had  made  on  the  basis 
of  their  contracts  with  the  defendants.  It 
was  not  alleged  or  ibown  tbat  the  defend- 
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ants  had  any  notice  that  the  cotton  they  con- 
tracted to  sell  the  plaintiffs  had  been  resold 
by  them,  and,  in  the  absence  of  such  a  show- 
ing, no  such  basis  of  calculation  could  be 
used  to  compute  their  damages;  the  correct 
measure  of  damage  being  the  difference  be- 
tween the  contract  price  and  the  market 
price  at  the  time  the  cotton  should  have  been 
delivered.  Wappoo  Mills  v.  Guano  Co.,  91 
Ga.  390,  18  S.  B.  308;  Huggins  v.  Southeastern 
Lime  Co.,  121  Ga.  311,  48  S.  B.  933.  It  is 
true  that  the  defendants  did  not  attack 
the  petition  by  an  appropriate  special  de- 
murrer on  account  of  this  defect,  and  that 
there  was  no  evidence  to  show  what  the 
market  price  of  cotton  was  at  the  time  stip- 
ulated for  the  delivery  of  that  covered  by  the 
contracts  sued  on;  but,  even  so,  the  verdict 
for  damages  was  plainly  based  on  an  er- 
roneous theory  of  law,  and  had  no  legal 
foundation  upon  which  to  rest.  It  was  there- 
fore contrary  to  law,  and  was  properly  set 
aside  by  the  trial  Judge. 

2,  3.  The  second  and  third  headnotes  need 
no  elaboration,  further  than  to  say  that  the 
evidence  offered  by  the  plaintiffs  should  have 
been  admitted.  It  did  not  appear  that  the 
evidence  of  Cooper  would  affect  in  any  way 
his  liability  under  the  contracts  sued  on. 
The  act  of  1897,  referred  to  in  the  second 
headnote,  was  primarily  designed  to  prevent 
the  party  offered  as  a  witness  from  deriv- 
ing any  advantage  by  giving  testimony 
w^hlch  his  deceased  codefendant  could  not 
contradict  This  case  did  not  fall  within  the 
provisions  of  that  act.  The  other  witness 
offered  had  formerly  been  an  agent  of  San- 
ders, Swan  &  Co.;  but  the  agency  had  ter- 
minated at  the  time  of  the  transactions  testi- 
fied about,  and  it  appeared  that  he  was  not  in 
any  manner  interested  in  the  suit  His  testi- 
mony should  have  been  admitted. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(IM  GtaL  «») 

T1ELI>  Y.  JORDAN  et  aL 
(Supreme  Court  of  Georgia.    Jan.  12,  1906.) 

Judgment— Setting  Aside— Laches. 

Complainants  having  negligently  allowed 
three  years  to  pass  without  seeking  to  set  aside 
the  judgment  complained  of  at  law,  under  the 
facts  of  this  case  equity  can  grant  them  no  re- 
lief. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Fulton  (bounty; 
J.  T.  Pendleton,  Judge. 

Action  by  J.  W.  Jordan  and  others  against 
T.  S.  Field.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Reversed. 

R.  O.  Lovett  and  W.  W.  Haden,  for  plain- 
tiff in  error.  It  J.  Jordan,  for  defendants 
In  error. 

BECK,  J.  The  plaintiffs  below  filed  their 
•equitable  petition  to  the  superior  court  al- 
leging that  they  were  the  defendants  in  an 


action  brought  against  them  by  Field,  the 
defendant  in  tl^  case  at  bar,  and  that  when 
the  case  came  on  for  trial  at  the  April  term, 
1900,  of  the  Justice's  court  in  which  it  was 
pending,  a  demand  was  made  for  a  bill  of 
particulars,  whereupon  the  magistrate  con- 
tinued the  case  for  the  term  and  marked  upon 
his  docket  "Bill  of  particulars  demanded, 
and  cont"  But  during  the  term  at  which 
the  case  was  continued,  to  wit,  on  May  1, 
1900,  the  Justice  rendered  Judgment  against 
petitioners  without  their  knowledge.  When 
their  attention  was  called  to  this  Judgment 
by  a  summons  of  garnishment  which  had 
been  issued  thereon,  their  counsel  immediate- 
ly brought  to  the  attention  of  counsel  for 
Field  the  fact  that  the  Judgment  was  irreg- 
ular, and  Field's  counsel  promptly  agreed 
that  it  should  be  treated  as  a  nullity,  and  it 
was  so  treated;  the  Justice  acquiescing  there- 
in and  setting  the  case  down  again  for  triaL 
When  the  case  thus  came  on  for  trial  It  was 
continued  at  the  request  of  Field,  who,  **on 
cross-examination,  showed  that  there  was 
better  evidence  than  bis  own  as  to  the  cor- 
rectness of  the  account  sued  on."  Since 
that  trial  the  case  has  been  continued  from 
time  to  time,  but  never  tried.  In  Decemtier, 
1903,  Field,  having  employed  other  counsel 
than  those  who  made  the  agreement  to  treat 
the  Judgment  as  void,  again  proceeded  to  en- 
force the  Judgment  rendered  May  1,  1900,  and 
it  is  to  restrain  him  from  so  doing  that  this 
action  was  brought  The  Judge  below  grant- 
ed the  injunction  prayed  for,  and  Field  ex- 
cepted. The  evidence  introduced  upon  the 
hearing  disclosed  a  state  of  facts  substantial- 
ly similar  to  those*  alleged  in  the  petition. 
The  defendant  however,  did  make  an  ai9da- 
vlt  to  the  effect  that  he  had  never  agreed  to 
consider  the  Judgment  a  nullity  and  had  not 
ratified  the  agreement  of  his  former  counsel 
treating  it  as  such.  In  addition  to  his  an- 
swer, the  defendant  filed  a  demurrer  upon 
the  ground,  among  others,  ''that  more  than 
three  years  have  elapsed  since  said  Judgment 
was  rendered,  and  the  filing  of  this  proceed- 
ing to  set  the  same  aside,  and  the  same  is 
barred."  As  the  Judgment  will  be  reversed 
upon  this  ground  of  the  demurrer,  it  is  un- 
necessary to  set  forth  the  other  grounds. 

Whatever  may  be  the  moral  duty  of  Field 
in  regard  to  this  Judgment,  he  cannot  be 
restrained,  either  at  law  or  in  equity,  from 
enforcing  it  In  the  case  of  Field  v.  Peel, 
122  Ga.  503,  50  &  E.  346,  it  was  decided  that 
the  Judgment  was  not  void,  but  erroneous, 
and,  as  the  plaintiffs  have  allowed  the  time 
to  pass  within  which  they  could  have  attack- 
ed it  at  law,  under  the  facts  of  this  case 
equity  is  powerless  to  assist  them.  It  ap- 
pears that  the  Judgment  was  rendered  May 
1,  1900,  and  so  entered  upon  the  Justice's 
docket.  This  was  constructive  notice  to  the 
plaintiffs  that  the  Judgment  had  been  render- 
ed, and,  if  they  were  dissatiT^fied  therewith, 
they  should  have  applied  for  a  writ  of  cer- 
tiorari   within   the   time    allowed   by    law. 
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Moreover,  It  appears  that  they  received  act- 
ual notice  of  the  Judgment  some  time  after 
the  30  days  had  elapsed;  but  then,  instead 
of  taking  steps  to  have  it  vacated,  they 
relied  upon  the  naked  promise  of  counsel  for 
EMeld  that  it  would  be  treated  as  a  nullity. 
Instead  of  relying  upon  this  naked  promise 
to  treat  the  judgment  as  a  nullity,  defendants 
in  execution,  within  the  statutory  period  al- 
lowed for  instituting  proceedings  to  set  aside 
judgments,  should  have  begun  proceedings  to 
set  aside  or  vacate  this  judgment  And  this 
period  is  fixed  by  statute  at  three  years. 
Civ.  Code  1895,  §  8764.  Their  failure  to  take 
the  proper  steps  within  the  time  allowed  can 
only  be  termed  negligent  The  various  sec- 
tions of  the  Code  (Civ.  Code  1895,  §§  3987, 
S988,  6370)  which  prescribe  the  method  of 
setting  judgments  aside  in  equity  for  fraud, 
accident,  or  mistake,  all  contain  the  provision 
that  the  movant  must  show  that  there  has 
been  no  fault  or  negligence  on  his  part 
These  plaintiffs  have  not  met  this  require- 
ment While  the  case  from  which  it  is  taken 
is  not  exactly  on  all  fours  with  the  one  at 
bar,  we  quote  the  following  language  from 
the  opinion  as  applicable  here:  "Equity 
does  not  help  the  sleepy.  Only  the  vigilant 
the  watchful,  the  searchers  for  an  available 
and  legal  remedy  •  •  •  are  [given]  the 
passports  to  her  favor.  She  does  not  relieve 
against  the  plain  statute  of  limitations  of 
three  years  as  a  bar  to  set  aside  a  judgment 
at  law,  but  rather  follows  the  law  and 
applies  it  herself.  Often  she  not  only  does 
that,  but  sets  up  her  own  bar  to  any  demand 
that  is  stale  and  shows  laches."  Morris  v. 
Morris,  76  Ga.  738. 

Nor  is  the  fact  that  the  justice  agreed  to 
treat  the  judgment  as  a  nullity  of  any  avail. 
When  once  his  judgment  is  rendered,  unless 
it  be  absolutely  void,  his  bands  are  tied, 
and  he  can  no  more  lawfully  set  it  aside 
than  he  can  vacate  the  judgments  of  this 
court  White  v.  Burnett,  113  Ga.  151,  38  S. 
B.  332  (2);  Field  v.  Peel,  122  Ga.  506,  50  S. 
E.  346. 

Judgment  reversed.  All  the  Justices  con- 
curring. 

(124  Go.  678) 

HACKNEY  V.  J.  R.  ASBURY  &  CO. 
(Supreme   Court   of  Georgia.    Jan.   12,    1906.) 
1.  DiSKissAi.  AND  Nonsuit— Effect— LniiTA- 

TIONS. 

The  mere  dismissal  In  general  terms  of  a 
suit  will  not  after  the  expiration  of  six  months 
from  such  dismissal,  operate  as  a  bar  to  the 
bringing  of  a  second  suit  by  the  same  plain- 
tiff against  the  same  defendant  and  on  the 
same  cause  of  action,  when  the  cause  of  ac- 
tion is  not  barred  by  the  statute  of  limitation 
applicable  thereto  at  the  time  the  second  suit 
is  brought  Section  3786  of  the  Civil  Code  of 
1895  is  not  applicable'  to  such  a  state  of  facts, 
as  that  section  provides:  "If  a  plaintiff  shall 
be  nonsuited,  or  shall  discontinue  or  dismiss 
his  case,  and  shall  recommence  within  six 
months,  such  second  case  shall  stand  upon  the 
same  footing,  as  to  limitation,  with  the  original 


2.  Samb— Dismissal  as  to  Certain  Defend- 
ant—Want OF  Service— New  Action—  Nb- 
CEssiTT  OF  Fating  Costs. 

Where  two  persons  were  sued,  the  case 
dismissed  as  to  one  for  want  of  serrice  upon 
him,  judgment  rendered  against  the  other, 
and  on  the  execution  against  him  as  an  entry 
of  nulla  bona  was  made,  the  plaintiff  was  not 
required  to  pay  the  costs  of  the  first  action 
before  bringmg  suit  against  the  person  not 
served  therein,  as  for  want  of  service  the  for- 
mer suit  was  never  commenced  against  him 
(McLendon  v.  Hernando  Co..  28  S.  E.  152, 
100  Ga.  219),  and  t/ierefore  the  suit  against 
him  could  not  be  the  recommencement  of  • 
former  action  against  him,  so  as  to  brine  it 
within  the  provisions  of  Civ.  Code  1895,  i  5043. 

3.  Courts— County  Court— Jurisdiction. 

Upon  the  trial  of  an  appeal  from  a  county 
court,  the  judge  of  the  superior  court  did  not 
err  in  refusing  to  charge,  upon  request,  that  if 
the  defendant  resided  in  a  named  militia  dis- 
trict of  the  county,  and  the  residence  of  the 
county  judge  who  had  tried  the  case  was  in 
another  designated  militia  district,  and  the 
suit  was  for  less  than  $50,  there  should  be  a 
findine  that  the  county  court  did  not  have 
jurisdiction  of  the  case. 

4.  Evidence— Sufficiency. 

The  evidence  supported   the  verdict,  and 
the  court  did  not  err  in  refusing  a  new  trial 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Taliaferro 
County;  H.  M.  Holden,  Judge. 

Action  by  Miles  Hackney  against  J.  R. 
Asbury  ft  Co.  Tbere  was  judgment  for  plain- 
tiff, and  defendant  brings  error.    Afarmed. 

Wm.  N.  Maltble  and  J.  W.  Hlxon,  for 
plaintiff  in  error.  Saml.  H.  Sibley,  for  de- 
fendant In  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


OM  Ga.  669) 
FERGUSON  V.  McCOWAN  et  aL 
(Supreme  0>urt  of  Georgia.    Jan.  12,  1906.) 

1.  Sale—Bill  of  Sale— Uncertaintt. 

Where  the  description  in  a  deed  to  person- 
alty is  so  general  that  the  property  sought  to  be 
thereby  conveyed  cannot  be  distinguished  from 
the  creneral  mass  of  articles  of  a  similarnatnre, 
the  Instrument  is  void  for  uncertainty. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sales,  §§  54-67.] 

2.  Appeal— Assignments  of  Ebbob. 

The  mere  allegation  that  the  court  refused 
to  permit  the  plaintiff  "to  show  by  [a  named 
witness]  that  the  property  sued  for  was  the 
propertv  of"  the  plaintiff  is  not  a  good  assign 
ment  of  error. 
8.  Trial — Nonsuit — When  Geanted. 

The  granting  of  the  nonsuit  was  proi»er. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  Horace  A.  Ferguson  against  R. 
F.  McCowan  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Affirmed. 

Horace  A.  Ferguson  sued  R.  F.  McCowan 
and  Furman  D.  Lawton  for  the  value  of  cer- 
tain furniture,  books,  and  surgical  instru- 
ments alleged  to  be  the  property  of  the  plain* 
tiff  and  to  have  been  unlawfully 
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sold  by  the  defendants.  "After  sbowing  the 
sale  as  alleged  and  the  value  of  the  property 
sued  for,  the  plaintiff  offered  In  evidence 
the  following  deed  to  show  title  in  plaintiff" : 
A  warranty  deed  from  E.  G.  Ferguson  to  the 
plaintiff,  purporting  to  convey,  besides  other 
personalty,  "office  furniture  and  bedroom 
furniture,  consisting  of  tables,  chairs,  bed- 
steads, bedding,  etc.,  and  books,  surgical  in- 
struments, etc."  On  objection  by  defendants 
this  instrument  was  excluded  from  evidence 
upon  the  ground  that  the  property  sought  to 
be  therein  conveyed  was  not  sufficiently  de- 
scribed. Plaintiff  then  offered  to  prove  by 
the  maker  of  the  deed  that  the  property  seized 
and  sold  by  the  defendant  was  the  same  as 
that  described  in  this  instrument  The  court 
refused  to  permit  the  witness  to  so  testify. 
The  court  also  refused  to  allow  the  plaintiff 
"to  show  by  [the  maker  of  the  Instrument] 
that  the  property  sued  for  was  the  property 
of  the  plaintiff.  "Plaintiff  showed  by  said 
witness  that  there  was  no  other  writing  pur- 
porting to  convey  said  property,  except  the 
deed  offered  in  evidence.**  There  being  no 
other  evidence,  the  court  granted  a  nonsuit, 
and  the  plaintiff  excepted,  assigning  error  up- 
on the  rulings  of  the  court  in  rejecting  evi- 
dence and  in  granting  a  nonsuit. 

M.  6.  Bayne,  for  plaintiff  in  error.  T.  J. 
Cochran,  T.  R.  Martin,  J.  L.  Lawton,  and 
Westmoreland  Bros.,  for  defendants  in  error. 

FISH,  0.  J.  (after  stating  the  facts).  L  "A 
deed  must  itself  contain  descriptive  words, 
with  respect  to  its  subject-matter,  such  as 
will  enable  a  third  person  to  apply  the  same 
to  the  locus  in  quo  without  resorting  to  any 
secret  and  undisclosed  Intention  on  the  part 
of  the  parties  thereto."  Huntress  v.  Port- 
wood,  116  Ga.  851,  355,  42  S.  E.  513,  515. 
There  were  no  such  words,  describing  the 
[)roperty  sought  to  be  conveyed.  In  the  instru- 
ment offered  in  evidence  in  the  present  case 
as  would  enable  a  third  person,  without  re- 
sorting to  the  secret  or  undisclosed  Intention 
of  the  parties  thereto,  to  apply  the  description 
to  any  particular  office  or  bedroom  furniture 
or  to  any  specific  books  or  surgical  instru- 
ments. In  other  words,  there  was  nothing  In 
the  writing  by  which  the  personalty  sought 
to  be  conveyed  could  be  distinguished  from 
the  general  mass  of  similar  articles.  In  this 
connection  see  Stewart  v.  Jaques,  77  Ga.  365, 
868,  3  S.  E.  283,  4  Am.  St  Rep.  86;  Hamp- 
ton T.  State,  124  Ga.  3,  52  S.  E.  19,  and  cases 
cited.  The  instrument  was  void  for  want  of 
sufficient  description  of  the  property  sought 
to  be  conveyed.  This  being  true,  it  follows 
that  the  court  did  not  err  .in  refusing  to  allow 
it  t&>  be  introduced  in  evidence,  nor  In  refus- 
ing to  permit  the  maker  thereof  to  testify 
that  the  property  taken  and  sold  by  the  de- 
fendants was  the  same  as  that  described  In 
Buch  writing. 

2.  The  mere  allegation  in  the  bill  of  excep- 
tions tliat  the  court  refused  to  allow  the  plain- 
tiff "to  show  by  [the  maker  of  such  Instru- 


ment] that  the  property  sued  for  was  the 
property  of"  the  plaintiff,  is  not  a  good  as- 
signment of  error,  as  it  is  not  stated  how 
or  by  wliat  character  of  evidence  such  fact 
was  attempted  to  be  shown  by  the  witness. 

3.  There  being  no  evidence  to  support  the 
allegations  in  the  petition,  the  granting  of 
a  nonsuit  was  proper. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

(124  Ga.  676) 
SANDERS  V.  CARTER. 
(Supreme  Court  of  Georgia.    Jan.    12,   1906.) 

1.  SaxBirrs  and  Constables— Plea  to  Peti- 
tion FOB  Rule — Dismissal. 

Where  it  is  alleged  in  a  petition  for  a 
rule  against  an  officer  that  he  has  levied  the 
plaintiff's  fi.  fa.  upon  property  of  the  defend- 
ant sufficient  to  satisfy  the  plaintiff's  lien, 
and  that  he  has  had  ample  time  in  which  to 
"make  said  money  and  has  not  done  so,'*  a  plea- 
by  the  officer  denying  each  and  every  para- 
graph of  the  petition  will  not  be  dismissed 
on  the  ground  that  "it  is  not  an  answer  to  the 
rule,  but  simply  a  general  denial  of  the  plain- 
tiff's petition." 

2.  Same— Validity  of  Levy. 

Either  an  actual  or  constructive  seizure 
of  chattels  by  an  officer  will  constitute  a  valid 
levy  upon  personalty.  But  where  an  officer 
goes  to  the  residence  of  a  defendant  in  execu- 
tion for  the  purpose  of  making  a  levy,  and,  the 
defendant  being  absent,  merely  requests  a 
member  of  the  latter's  family  to  Inform  the  de- 
fendant that  he  has  made  a  levy  upon  cer- 
tain personalty,  which  he  found  and  left 
therein,  and  does  nothing  else,  not  even  mak- 
ing an  entry  of  the  levy  upon  the  writ,  there 
has  been  no  seizure  whatever,  and  hence  no 
valid  levy. 

3.  Sams— Evidence. 

Upon  the  hearing  of  a  rule  against  a 
constable  for  a  failure  to  sell  property  upon 
which  it  was  alleged  in  the  plaintiff's  petition 
that  he  had  made  a  levy,  and  tiie  evidence  shows 
that  there  has  been  no  valid  levy,  it  is  not  er- 
roneous for  the  judge  to  refuse  to  admit  in  evi- 
dence testimony  tending  to  identify  the  specific 
property  upon  which  the  attempted  seizure 
was  made. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Elberton;  P» 
P.  Profltt,  Judge. 

Proceedings  by  J.  W.  Sanders  against  R. 
P.  Carter.  Judgment  for  defendant,  and 
plaintiff  brings  error.      Affirmed. 

Z.  B.  Rogers,  for  plaintiff  in  error.  J.  M. 
Worley,  for  defendant  in  error. 

BECK,  J.  Sanders  brought  a  rule  against 
Carter,  as  constable,  for  failure  to  make 
the  money  on  a  levy.  The  constable  in  bis 
answer  set  up  a  general  denial  of  the  facts 
alleged  in  the  petition,  and  upon  the  trial 
Sanders  moved  to  dismiss  the  plea  ''because 
it  was  not  an  answer  to  the  rule,  but  simply 
a  general  denial  of  the  plaintiff's  petition." 
The  court  overruled  the  objection,  and  the 
plaintiff  excepted.  The  plaintiff  traversed 
the  answer,  and  the  case  proceeded  to  trial. 
Upon  the  hearing  the  uncontradicted  evi- 
dence showed  that  the  constable,  in  com- 
pany with  the  plaintiff  and  another,  went  to 
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the  house  of  the  defendant  in  fl.  fa.  at  night, 
for  the  purpose  of  levying  upon  a  quantity 
of  cotton.  The  defendant  was  not  at  home. 
The  plaintlir  testified:  "Mr.  Carter  levied 
on  the  cotton  and  told  some  of  [the  defendant 
in  fi.  fa.'8]  family  who  was  there  that  he 
had  levied  on  the  cotton,  and  for  them  to 
tell  Arthur  [defendant  in  execution]  when 
he  came.  The  cotton  was  not  locked  up. 
After  the  levy  Mr.  Carter  told  me  that  the 
papers  were  not  in  proper  shape.  He  gave 
them  back  to  me,  and  I  took  them  to  Mr. 
Bond  [Justice  of  the  peace],  and  it  was  for 
them  and  for  him  and  in  his  presence  I 
wrote  out  the  last  two  lines  of  the  descrip- 
tion in  the  fi.  fa.  He  made  no  entry  of  the 
levy  on  the  fi.  fa."  The  officer  left  the  cot- 
ton where  he  found  it  The  plaintiff  then 
attempted  to  prove,  by  parol  evidence,  that 
the  cotton  alleged  to  have  been  levied  on 
was  the  property  described  in  the  mortgage 
upon  which  the  fl.  fa.  was  issued.  The  court 
would  not  allow  the  testimony,  entered  upon 
Judgment  discharging  the  officer  from  the 
rule,  and  the  plaintiff  excepted. 

1.  The  court  properly  allowed  the  con- 
stable's answer  to  stand.  The  plaintiff  al- 
leged that  there  had  been  a  levy,  that  the 
property  levied  upon  was  sufficient  to  satis^ 
fy  his  lien,  and  that  the  officer  had  had  am- 
ple time  in  which  to  "make  said  money  and 
had  not  done  so."  In  denying  each  and 
every  allegation  of  the  petition,  the  officer 
necessarily  denied  that  there  had  been  a 
levy;  and.  If  there  was  no  levy,  it  follows 
as  a  logical  sequence  that  there  were  no 
funds  in  his  hands  out  of  which  to  satisfy 
the  plaintiff's  lien.  The  answer  could  not 
be  construed  as  evasive  or  ambiguous,  and 
the  trial  Judge  did  not  abuse  his  discretion 
in  not  dismissing  it 

2.  It  would  seem,  from  the  evidence,  that 
the  execution  did  not  contain  a  sufficient  de- 
scription of  the  property,  and  that  the  con- 
stable recognized  this  deficiency  in  the  fi.  ta.. 
and  returned  it  to  the  plaintiff  in  order  that 
it  might  be  cured.  But  whether  this  irregu- 
larity would  render  the  levy  a  nullity  or 
not  it  is  not  necessary  to  decide;  for,  under 
the  plaintiff's  own  testimony,  there  had  been 
no  lawful  levy.  To  constitute  a  levy,  there 
must  be  a  seizure  by  the  officer,  either  ac- 
tual or  constructive.  There  was,  of  course, 
no  actual  seizure  here;  nor  was  there  a  con- 
structive seizure.  "Actual  or  constructive 
seizure,  as  distinguished  from  the  oral  dec- 
laration of  an  officer  of  an  intent  to  seize, 
or  that  he  had  seized  property  under  a 
writ  then  in  his  hands  for  execution,  is  es- 
sential to  the  completion  of  a  levy ;  and  hence 
the  mere  appearance  of  an  officer  in  posses- 
sion of  an  execution  at  a  store  of  the  de- 
fendant accompanied  by  the  announcement 
that  be  had  come  to  levy  upon  a  stock  of 
goods  therein,  does  not  constitute  such  a 
seizure  as  would  amount  to  a  levy  of  the 
writ  then  In  his  hands."  Jones  v.  Howard, 
99  Ga.  451,  27  8.  B.  765,  59  Am.  St  Rep. 


231.  And  in  that  case  the  court  said:  ''A 
constructive  seizure  Is  accomplished  by  tlie 
actual  reduction  by  the  officer  of  the  property 
intended  to  be  seized  to  his  control.  He 
.must  liave  brought  such  property  so  far  un- 
der bis  subjection  that  he  could  exercise  con- 
trol over  it  ♦  ♦  •  He  must  do  some  act 
for  which  he  could  be  successfully  prosecuted 
as  a  trespasser,  if  it  were  not  for  the  pro- 
tection afforded  him  by  the  writ"  Had  the 
constable  in  the  case  at  bar  found  the  de- 
fendant in  execution  at  home  at  the  time  of 
the  alleged  levy,  and  had  the  defendant 
agreed  to  hold  the  cotton  levied  upon  for 
the  officer,  the  rule  would  be  different  But 
where  the  officer  merely  went  to  the  house  of 
the  defendant  in  fi.  fa.  and  informed  a  mem- 
ber of  the  household  that  he  had  levied 
upon  a  heap  of  cotton  which  he  had  seen  in 
one  of  the  rooms  of  the  house,  and  left  with- 
out seeing  the  defendant,  and  did  not  even 
make  an  entry  of  such  "levy"  upon  the  writ 
there  certainly  has  not  been  such  a  seizure 
as  the  law  requires. 

8.  From  the  foregoing  it  follows  that  the 
court  below  did  not  err  in  refusing  to  admit 
the  testimony  offered  by  the  plaintiff  to 
prove  that  the  property  at  the  house  of  the 
defendant  upon  which  the  alleged  levy  was 
made  was  the  property  described  in  the 
mortgage  upon  which  the  fl.  fa.  was  issued. 
If  the  acts  of  the  constable  did  not  amount 
to  a  levy,  it  is  immaterial  upon  what  specific 
property  the  attempted  seizure  was  made. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(124  0ft.658> 

WEST  V.  BRAKELOW  S.  S.  CO.,  Limited. 
(Supreme  Court  of  Georgia.    Jan.  12,   190&> 

Shipping — ^Injuries — Evidencb — ^Nonsuit. 

As  the  evidence  for  the  plaintiff  was  not 
sufficient  to  authorize  a  verdict  in  his  fiEivor» 
the  court  committed  no  error  in  granting  a  non- 
suit 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Savannah; 
T.  M.  Norwood,  Judge. 

Action  by  Henry  West  against  the  Brake- 
low  Steamship  Company,  Limited.  Judgment 
for  defendant  Plaintiff  brings  error,  and 
defendant  assigns  cross-error.  Judgment  on 
main  bill  affirmed;  on  cross-bill  dismissed. 

Garrard  &  Meldrim,  for  plaintiff  in  error. 
Robt   U   Ck)Iding,   for   defendant  in   oror. 

FISH,  a  J.  Henry  West  sued  the  Brake- 
low  Steamship  Company,  Limited,  for  dam- 
ages for  personal  injuries.  The  substance  of 
the  petition  was:  The  defendant  company,  a 
foreign  corporation,  was  on  November  25^ 
1002,  the  owner  of  the  steamship  Ramleh, 
which  was,  on  that  date,  being  loaded  with 
rosin  and  lumber  In  the  port  of  Savannah. 
For  the  purpose  of  stowing  lumber  in  the 
ship,  the  defendant  company  erected  thereon 
a  derrick,  to  which  was  suspended  a  **ttL}V* 
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or  rope,  which  was  old,  worn,  unsafe,  and 
dangerous.  While  the  lumber  attached  to 
such,  rope  and  supported  thereby,  for  the 
purpose  of  being  loaded  in  the  vessel,  was 
being  carried  onto  the  ship,  the  rope,  by  rea- 
son of  its  worn  condition,  brolie  and  caused  a 
piece  of  lumber  to  fall  upon  the  plaintiH, 
who  was  engaged  at  the  time  as  a  laborer 
in  loading  the  vessel,  causing  his  injuries  as 
set  out  in  the  petition.  The  plaintiff  did  not 
know  of  the  unsafe  and  dangerous  condi- 
tion of  the  rope,  and  could  not  have  known 
of  it  by  the  exercise  of  ordinary  care.  He 
relied  upon  the  defendant  company  to  fur- 
nish reasonably  safe  instrumentalities  for 
the  loading  of  the  ship.  It  was  the  duty  of 
the  defendant  to  furnish  a  safe  and  sound 
rope,  and  It  knew,  or  could  have  known  by 
Inspection,  of  the  unsafe  condition  of  the 
rope  which  broke.  The  answer  denied  the 
material  allegations  of  the  petition.  On  the 
trial,  at  the  conclusion  of  the  evidence  sub- 
mitted by  the  plalntiiT,  the  court,  on  motion 
of  defendant's  counsel,  granted  a  nonsuit,  to 
which  ruling  the  plaintiff  excepted. 

The  evidence  for  the  plaintiff  tended  to 
establish  all  the  allegations  of  Iris  petition, 
except  as  to  the  erection  of  the  derrick  upon 
the  ship  by  the  defendant,  the  furnishing  by 
It  of  the  rope,  the  breaking  of  which  caused 
the  plaintiff's  injury,  and  that  it  was  the 
duty  of  the  defendant  to  furnish  the  rope 
which  was  being  used  in  loading  the  vessel. 
There  was  no  allegation  that  the  plaintiff 
was  employed  to  do  the  work  in  which  he  was 
engaged  by  the  defendant,  nor  any  allegation 
that  the  vessel  was  being  loaded  by  the  de- 
fendant Itself,  and  the  evidence  did  not  show 
that  such  were  the  facts.  The  plaintiff  tes- 
tlfled  that  at  the  time  he  was  injured  he 
was  employed  by  Churchill,  a  stevedore. 
Bryant,  one  of  the  plaintiff's  witnesses,  who 
was  one  of  the  laborers  engaged  in  loading 
the  ship,  testified  that  the  rope  which  broke 
"came  out  of  the  forecastle,"  and  that  he 
noticed  the  condition  of  the  rope  and  called 
the  attention  of  the  boatswain  of  the  vessel 
thereto,  who  looked  at  it,  and  "said  he 
guessed  it  would  do  all  right"  This  wit- 
ness also  testified  that  the  boatswain  '^s  over 
the  sailors,"  and  that  .'the  captain  is  first, 
and  the  first  mate  next,  and  the  second  mate 
next,  and  the  boatswain  next,  when  they 
have  not  got  a  third  mate."  Another  wit- 
ness for  the  plaintiff  testified:  "I  know 
when  you  call  for  new  rope  it  comes,  to  my 
remembrance.  Generally  call  for  it  from  the 
mate.  I  suppose.  I  hardly  ever  see  the  cap- 
tain around  on  the  deck.  Q.  They  generally 
call  on  the  mate  and  they  get  iti  A.  I  sup- 
pose so." 

In  our  opinion  there  was  no  error  In  sus- 
taining the  motion  for  a  nonsuit.  From  the 
evidence  it  appears  that  the  plaintiff  was  not 
a  servant  of  the  defendant  company,  but 
was  employed  by  the  stevedore,  who  was 
engaged  in  loading  the  ship,  and  who,  appar- 
ently,   was   an    independent  contractor   tcit 


this  purpose.  If  the  stevedore  had  taken  a 
contract  to  load  the  vessel  with  the  lumber 
and  furnished  the  labor  and  necessary 
appliances  for  so  doing,  then  it  is  clear  that 
the  owner  of  the  vessel  would  not  be  liable  to 
the  plaintiff  for  the  consequences  of  the 
negligence  of  such  independent  contractor. 
Young  V.  Smith  &  Kelly  Go.  (decided  at  the 
present  term)  52  S.  E.  765  and  authorities 
cited.  Whether  this  stevedore  or  the  defend- 
ant company  furnished  the  rope  used  for  the 
purpose  of  loading  the  ship  with  the  lumber 
does  not  appear.  The  mere  fact  that  the 
rope  in  question  came  out  of  the  forecastle 
of  the  ship  did  not  show  that  the  owner  of 
the  vessel  undertook  to  furnish  it  as  an 
appliance  to  be  used  in  loading  the  ship. 
Even  if  it  belonged  to  the  defendant,  it  might 
have  been  merely  borrowed  by  the  stevedore 
for  this  purpose.  Nor  did  the  mere  sup- 
position of  a  witness  that,  when  a  new  rope 
was  needed,  the  mate  was  called  on  for  it, 
amount  to  evidence  that  this  rope  was  fur- 
nished by  the  defendant  company  for  the 
purpose  indicated.  The  same  may  be  said 
with  reference  to  the  testimony  that  the 
attention  of  the  boatswain,  who  commands 
the  sailors,  was  called,  by  one  of  the  laborers 
engaged  in  loading  the  vessel,  to  the  condition 
of  this  rope,  and  that  he  looked  at  it  and 
said  he  guessed  it  would  do.  In  order  for 
the  defendant  company  to  be  made  liable  for 
the  plaintiff's  injuries,  it  was  necessary  for  it 
to  appear  that  it  had  control  and  supervision 
of  the  work  of  loading  the.  vessel,  or  that  it 
furnished  the  Instrumentalities  for  loading 
the  same,  including  the  rope  in  question, 
and  was  negligent  in  the  respect  and  manner 
alleged  in  the  petition.  The  plaintiff  failed 
to  make  out  such  a  case,  and  the  nonsuit  was 
properly  granted. 

Judgment  on  main  bill  afilrmed;  cross-bill 
dismissed.    All  the  Justices  concurring. 


cmOfl.  657) 
RANDALL  v.  STATEL 
(Supreme  C^urt  of  Georgia.    Jan.   12,   1906.) 

Gbdcinal  Law— Appeai^— Instructions. 

The  charge  of  the  court  folly  and  fairly 
submitted  to  the  jury  the  issues  in  the  case. 
If  more  specific  instructions  were  desired  in 
reference  to  special  points,  requests  therefor 
should  have  been  duly  made.  The  verdict  was 
amply  supported  by  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Gent.  Dig.  Criminal  Law,  t  1096.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Washington 
County;    B.  T.  Rawllngs,  Judge. 

Robert  Randall  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

W.  E.  Armistead,  for  plaintiff  in  error. 
Alf.  Herrington,  Sol.  Gen.,  and  Evans  & 
Evans,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  AM 
the  Justices  concurring. 
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(124  Ga.  657) 

TRUITT  V.  STATE. 
(Supreme  Court  of  Georgia.    Jan.   12,  1906.) 

1.  Cbimiital  Law  —  Nsw  Tbial  —  EzcEssnrs 

PUiaSHMENT. 

A  complaint  that  a  sentence  is  ezcessiye 
cannot  properly  be  made  a  ground  of  a  motion 
for  a  new  trial.  Bellinger  v.  State,  42  S.  E. 
747,  116  Ga.  545;  McCollum  v.  State,  46  S. 
E.  413,  119  Ga.  308,  100  Am.  St  Rep.  171. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15» 
Cent  Dig.  Criminal  Law,  t  214SLI 

2.  Same. 

The    evidence   supported   the  verdict,    and 
the  trial  Judge  did  not  abuse  his  discretion  in 
refusing  to  grant  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  0>iirt,  Fnlton  Coon* 
ty;  L.  S.  Roan,  Judge. 

George  Truitt  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Moore  &  Moore,  for  plaintiff  in  error.  01 
D.  Hill,  Sol.  Gen.,  for  the  State. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


024  Oa.  667) 

PINCJH  V.  STATE. 
(Supreme  Court   of   Georgia.    Jan.   12;   1906.) 

Obscenitt— Obscene  Languaob— Evidence. 
The  conviction  of  the  accused  under  Pen. 
Code  1895.  §  396,  was  warranted,  if  not  de- 
manded; the  evidence  disclosing  that,  without 
any  provocation  and  wholly  without  excuse, 
he  used  vulgar  and  obscene  language  in  the 
presence  of  a  female. 

[Ed.  Note. — For  cases  in  point,  see  voL  17, 
<}ent  Dig.  Obecenity,  |  4.] 

(Syllabus  by  the  Ck>urt) 

Error  from  City  Court  of  Lexington;  P. 
W.  Davis,  Judge. 

Lewis  Finch  was  convicted  of  disorderly 
conduct  and  brings  error.    Affirmed. 

Callaway  &  Watson,  for  plaintiff  in  error. 
Hamilton  McWhorter,  Jr.,  for  the  State. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


(124  Cki.  €56) 

GIVINS  V.  STATE. 
(Supreme  0>urt  of  Georgia.    Jan.  12;  1906.) 

Criminal  Law— Evidence— Appeal. 

There  being  no  complaint  that  anv  error 
was  committed  on  the  trial,  and  there  being  evi- 
dence to  authorize  the  verdict,  the  judgment  re- 
fusing a  new  trial  is  affirmed. 

[E>d.  Note. — ^For  cases  in  point  see  voL  16^ 
Cent  Dig.  Criminal  Law,  §§  3067,  3068.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Americus;  (X  E. 
Crisp,  Judge. 

Dip  Givins  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Williams  &  Harper,  for  plaintiff  in  error. 
Allen  Fort,  for  the  State. 

FISH,  a  J.  Judgment  afDrmed.  All  the 
Justices  concurring. 


(124  Ga.  653) 
TRICE  V.  STATE. 
(Supreme  Court  of  Georgia.    Jan.  12;  1906.) 
Cbiminai.  Law — ^Appeal — Review. 

The  evidence  amply  warranted  the  verdict 
and  no  sufficient  reason  has  been  shown  for  re> 
versing  the  judgment  refusing  to  grant  a  new 
trial. 
(Syllabus  by  the  CJourt.) 

Error  from  Superior  Court,  Pike  CJounty; 
E.  J.  Reagan,  Judge. 

C.  T.  Trice  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  F.  Redding  and  Henry  O.  Fart,  for  plain- 
tiff in  error.  O.  K.  B.  Bloodworth,  SoL  Gen., 
for  the  State. 

COBB,  P.  J.  Judgment  pffirmed.  All  the 
Justices  concurring. 


dM  Oa.  662) 
DUNHAM  V.  STATE. 
(Supreme  Court  of  Georgia.     Jan.  12,  1906.) 
Cbiminal  Law — ^Appeal — Review. 

The  verdict  hi  this  case  was  not  without 
evidence  to  support  it ;  and,  the  presiding  judge 
having  approved  the  finding  and  no  error  of 
law  having  been  committed,  this  court  will  not 
reverse  his  Judgment 

[Ed.  Note.— For  cases  in  point  see  voL  15, 
Cent  Dig.  Criminal  Law,  |  3084.] 

(Syllabus  by  the  Court) 

Error  from  City  CV>urt  of  Savannah;  T. 
M.  Norwood,  Judge. 

W.  J.  Dunham  was  convicted  of  crimen 
and  brings  error.    Affirmed. 

Hitch  ft  Denmark,  for  plaintiff  in  error. 
W.  W.  Osborne,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concurring;. 


HIX  V.  GULLEY. 


(IMOa.  S47) 


(Supreme  Court  of  Georgia.    Dec  22,  1905.) 

1.  Tbiai/— Exclusion  of  Evidence. 

When  the  court  provisionallv  admits  evi- 
dence on  the  statement  of  counsel  that  he  will 
subsequently  supply  a  defect  in  the  preliminary 
proof  necessary  to  its  admission,  it  is  not  for 
the  jfudge  of  his  own  motion  to  determine 
whether  such  defect  has  been  supplied  and  rule 
out  the  evidence,  without  a  request  to  that 
effect  from  the  otiier  party. 

[Ed.  Note. — For  cases  in  point,  see  voL  4S, 
Cent  Dig.  Trial,  §  125.] 

2.  Evidence — Location  of  Boundaries — Gen- 
eral Reooonition. 

In  the  trial  of  a  case  involving  the  location 
of  a  dividing  line  between  coterminous  land- 
owners, evidence  of  a  witness  examined  by 
interrogatories  that  a  given  corner  "was  recog- 
nized by  all  the  adjoining  landowners  as  the 
true  comer"  was  properly  excluded,  when  it 
did  not  appear  from  the  answer  of  the  witness 
who  were  the  landowners  referred  to,  whether 
they  were  owners  of  the  land  at  the  time  they 
recognised  the  true  comer,  or  at  what  date 
this  recognition  was  made  by  them. 

[Ed.  Note.-— For  cases  in  point  see  voL  & 
CJent  Die.  Boundaries,  §  155;  voL  20.  Cent 
Dig.  Evidence,  H  1121-1134.] 
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3.  AppHai/— Review. 

The  evidence,  though  conflicting,  was  effi- 
cient to  authorize  the  verdict.  There  was  no 
complaint  of  the  charge  of  the  judge;  and, 
if  any  error  was  committed  in  the  admission  or 
rejection  of  evidence,  it  was  not  of  such  a 
character  as  to  require  the  granting  of  a  new 
trial. 
(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Hart  County; 
H.  M.  Holdeu,  Judge. 

Action  by  E.  F.  Gulley  against  J.  E.  Hlz. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

J.  N.  Worley  and  A.  G.  &  Julian  McCurry, 
for  plaintiff  in  error.  James  H.  Skelton,  for 
defendant  in  error. 

CANDLER,  J.  This  was  an  action  of 
ejectment,  which  Involved  the  question  as  to 
the  location  of  the  dividing  line  between  two 
coterminous  landowners.  The  evidence  was 
voluminous,  but  an  examination  of  the  brief 
of  evidence  discloses  that  it  was  of  such  a 
character  that  a  verdict  in  favor  of  either 
party  would  have  been  authorized.  The  trial 
resulted  in  a  verdict  in  favor  of  the  plaintiff, 
and  a  motion  for  a  new  trial,  made  by  the 
defendant,  was  overruled,  to  which  ruling  he 
excepted.  Therefore  it  is  only  necessary  to 
determine  whether  there  was  any  error  of 
law  committed  which  would  require  the 
granting  of  a  new  trial. 

1.  In  one  ground  error  is  assigned  upon  the 
admission  of  a  deed.  In  the  ground  the 
names  of  the  parties,  the  date,  and  the  names 
of  the  attesting  witnesses  are  stated.  It 
does  not  appear  therefrom  what  land  was 
conveyed  by  the  deed.  Objection  was  made 
to  instrument,  on  the  ground  that  its  exe- 
cution had  not  been  proved,  and  it  had  not 
been  recorded.  The  court  admitted  the  deed 
upon  the  statement  of  counsel  for  plaintiff 
that  evidence  would  be  introduced  to  show 
that  plaintiff's  predecessor  in  title  received 
the  deed  some  30  years  before  the  suit  was 
brought,  and  the  same  had  been  in  the  pos- 
session of  persons  claiming  the  land  since 
that  time.  It  appears  that  this  evidence  was 
not  thereafter  introduced.  The  attention  of 
the  judge  should  have  been  called  to  this  fact 
before  the  case  was  closed,  and  a  motion 
made  to  rule  out  the  deed.  This  not  having 
been  done,  complaint  cannot  be  made  in  a  mo- 
tion for  a  new  trial  as  to  the  admission  of  the 
deed.  See  Stone  v.  State,  118  Ga.  705,  45  S. 
B.  680,  98  Am.  St.  Rep.  145  (9);  Cawthon 
V.  State,  119  Ga.  396,  46  S.  B-  897  (7).  In 
addition  to  this  the  ground  was  insufficient, 
in  that  it  did  not  describe  the  deed  so  that 
it  could  be  determined  from  the  motion  alone 
whether  the  admission  of  the  deed  was  er- 
roneous. 

2.  One  of  the  witnesses  was  examined  by 
interrogatories.  One  of  the  interrogatories 
was  as  follows:  "State  whether  or  not  the 
comer  of  the  east  end  of  said  line  was  a 
hickory  corner,  and  state  whether  or  not 
•said  hickory  was  recognized  by  all  the  ad- 


joining landowners  as  the  correct  comer." 
And  the  answer  to  this  interrogatory  was 
as  follows:  "The  corner  of  the  east  end  of 
said  line  was  a  hickory  corner,  and  was 
recognized  by  all  the  landowners  as  being 
the  true  comer."  This  interrogatory  was 
objected  to  as  leading,  and  the  court  sustain- 
ed the  objection  and  ruled  out  the  question 
and  answer.  We  do  not  think  the  question 
was  a  leading  question.  See  Franks  v.  Gress 
Lumber  Co.,  Ill  Ga.  87,  36  S.  B.  314.  Nei- 
ther do  we  think  there  was  any  error  in  re- 
jecting the  evidence.  It  did  not  appear  there- 
from who  were  the  landowners  referred  to, 
nor  whether  they  were  landowners  at  the 
time  of  the  recognition  of  the  corner,  nor 
that  the  persons  referred  to  as  recognizing 
the  comer  were  landowners  at  the  time  the 
recognition  was  made. 

3.  The  motion  for  a  new  trial  contained  a 
number  of  other  grounds  relating  to  the  re- 
jection of  evidence,  but  the  questions  raised 
are  not  of  such  a  character  as  that  it  will  be 
profitable  to  enter  into  an  extendi  discussion 
in  reference  to  them.  Most  of  the  grounds 
arc  wholly  without  merit,  and  if  the  court 
committed  any  error  at  all,  either  in  the  ad- 
mission or  rejection  of  evidence,  the  error 
was  not  of  such  a  character  as  to  require 
the  granting  of  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

02A  Ga.  649) 
HALL  ▼.   STATE. 
(Supreme  Court  of  Georgia.    Jan.   12,   1906.) 

L  Cbiminal  Law— New  Tbiai/— Competenct 

OF  Jurors. 

In  passing  upon  a  ground  of  a  motion 
for  a  new  trial  based  upon  alleged  expressions 
of  opinions  of  jurors  before  the  trial  as  to 
the  guilt  of  the  accused,  the  trial  judge  oc- 
cupies the  place  of  a  trior,  and  his  finding  that 
the  jurors  were  competent  will  not  be  re- 
versed, unless  under  all  the  facts  the  discretion 
of  the  judge  was  manifestly  abused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  §  3070.] 

2.  Homicide — Dttno  Declabatioits — Instbuo- 

TI0N8. 

While  the  testimony  of  a  witness,  whose 
evidence  goes  to  the  jury  through  the  medium 
of  dying  declarations,  is  to  be  considered  under 
the  same  rules  that  govern  them  in  determining 
the  credibility  of  other  witnesses  who  testify 
from  the  stand,  the  failure  of  the  judge  to 
charge  upon  the  subject  of  such  rules  will 
not  be  a  sufficient  reason  for  granting  a  new 
trial,  in  the  absence  of  an  appropriate  and 
timely  written  request  asking  instructions  upon 
the  subject 

3.  Sake— Evidence. 

The  evidence   authorized  the  verdict,  and 
the  judgment  refusing  the  new  trial  will  not 
be  disturbed. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Coweta  Coun- 
ty;  R.  W.  Freeman,  Judge. 

L.  M  Hall  was  convicted  of  murder,  and 
brings  error.    Afi^rmed. 

W.  O.  Wright,  W.  L.  Stalllngs,  B.  P.  Mc- 
Laughlin, and  J.  W.  Shell,  for  plaintiif  in 
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error.  W.  G.  Post,  H.  A.  Hall,  J.  R.  Terrell, 
Sol.  Gen.,  and  Jno.  O.  Hart,  Atty.  Gen.,  for 
the  State. 

COBB,  P.  J.  Hall  was  convicted  of  the 
offense  of  murder,  and  sentenced  to  the 
penitentiary  for  life.  He  assigns  error  up- 
on the  refusal  of  the  Judge  to  grant  him  a 
new  trial. 

L  It  Is  alleged  in  the  motion  that  two  of 
the  Jurors  who  were  selected  for  the  trial 
of  the  case  were  not  impartial.  NumerouB 
affldavlts  appear  in  the  record  as  to  state- 
ments claimed  to  have  been  made  by  these 
Jurors  prior  to  the  trial.  Indicating  that 
their  minds  were  not  in  such  condition  as 
that  they  could  accord  to  the  accused  a  fair 
trial.  There  also  appear  the  affidavits  of 
these  two  Jurors  in  which  they  either  deny 
or  explain  the  statements  accredited  to  them;  ' 
each  swearing  that,  at  the  time  they  were 
sworn  upon  their  voir  dire  and  selected, 
their  minds  were  perfectly  Impartial,  and 
they  went  Into  the  trial  of  the  case  free  from 
bias  or  prejudice  either  on  the  one  side  or  the 
other,  and  that  the  verdict  to  which  tb^ 
agreed  was  the  result  of  a  conscientious  con- 
sideration of  the  evidence  produced.  Under 
such  circumstances,  the  Judge  was  the  trior 
who  was  to  pass  upon  the  question  of  the 
competency  of  the  Jurors,  and  his  Judgment 
will  not  be  reversed,  unless  It  is  apparent 
from  the  record  that  he  has  abused  the  dis- 
cretion which  the  law  vests  in  him.  Perry 
V.  State.  117  Ga.  719.  45  S.  B.  77,  and  cita- 
tions. See,  also.  King  v.  State,  119  Ga.  427, 
46  S.  B.  633.  No  such  abuse  of  discretion 
has  been  shown  as  to  authorize  this  court 
to  interfere. 

2.  Gomplalnt  is  made  that  the  court  erred 
In  failing  to  charge  the  Jury  that.  In  con- 
sidering the  weight  and  credit  to  be  given  to 
the  alleged  dying  declarations  of  the  deceas- 
ed, the  character  of  the  deceased  for  wicked- 
ness and  his  disregard  of  the  laws  of  God 
should  be  taken  Into  consideration  by  the 
Jury.  The  credibility  of  witnesses  whose 
testimony  goes  to  the  Jury  through  the  medi- 
um of  dying  declarations  is  subject  to  the 
same  attack,  and  should  be  determined  un- 
der the  same  rules  governing  the  testimony 
of  living  'witnesses  who  testify  upon  the 
stand.  Such  a  witness  may  be  Impeached 
by  proof  of  contradictory  statements,  by 
proof  of  general  bad  character,  or  in  any  oth- 
er way  by  which  the  law  authorizes  the  im- 
peachment of  a  witness.  In  Nesbit  v.  State, 
43  Ga.  238.  Mr.  Chief  Justice  Lochrane  said : 
**The  peculiar  character  of  the  deceased  for 
wickedness  and  disregard  of  the  law  of  God 
In  his  outpourings  of  blasphemy  would  have 
invoked  the  consideration  of  the  Jury;  for, 
if  a  man.  even  without  hope  of  life  in  this 
world,  nevertheless  without  belief  in  God  or 
In  the  divine  revelation,  while  his  declara- 
tions would  be  admissible,  their  weight  and 
consideration  should  be  weighed  by  the 
Jury."    See,  also,  10  Am.  &  Bog.   Bnc.   L. 


(2d  Ed.)  384.  While  all  of  this  Is  true,  In 
order  to  render  the  failure  of  the  Judge  to 
charge  upon  the  subject  available  for  an 
assignment  of  error,  it  must  appear  that 
there  was  a  timely  and  appropriate  written 
request,  and,  as  none  appears  in  the  present 
case,  the  failure  of  the  Judge  to  charge  up- 
on the  subject,  even  if  the  evidence  was 
of  such  a  character  as  to  authorize  it,  is 
not  a  sufficient  reason  for  reversing  the 
Judgment 

8.  The  evidence  tn  behalf  of  the  state 
made  out  an  atrocious  case  of  murder.  The 
claim  of  self-defense  set  up  by  the  accused 
in  his  statement  bears  the  evident  impress 
of  afterthought  The  credibility  of  the  wit- 
ness whose  dying  declarations  were  intro- 
duced was  a  question  for  the  Jury,  and«  as 
they  have  resolved  the  case  by  believing  this 
testimony,  and  as  the  trial  Judge  has  de- 
clined to  Interfere  with  their  finding,  under 
the  established  rules  of  this  court,  his  dis- 
cretion will  not  be  interfered  with. 

Judgment  affirmed.  All  the  Justices  ood« 
currlng» 

(124  Ga.  532) 
TKIBDMAN  v.  GOODMAN. 
(Supreme  Oourt  of  Georgia.    Dec  22,  1905.) 

1.  New  TBiAir-GBOUZVDa. 

The  general  grounds  of  the  motion  for  a 
new  trial  were  without  merit 

2.  Samb— Failubs  to  Inbtbuot. 

Failure  of  the  trial  Judge  to  give  a  par- 
ticular instruction  to  the  Jury,  which  the  losing 
party  in  his  motion  for  a  new  trial  contends 
should  have  been  given,  is  not  cause  for  a  new 
trial,  even,  if  such  instruction  would  have  been 
abstractly  correct,  if  neither  the  pleadings  nor 
the  .evidence  In  the  case  required  it  to  be  sub- 
mitted to  the  Jury. 

[Ed.  Note. — For  cases  in  point,  see  vol  37, 
Cent  Dig.  New  Trial,  SS  69-61.] 

8.  Damaoes— Pebsonal  Injubies. 

The  verdict  in  favor  of  the  plaintiff  was  not 
excessive  in  amount. 
(Syllabus  by  the  CSourt) 

Error  from  Superior  Ck>urt  Chatham  Coun- 
ty; Geo.  T.  Cann,  Judge. 

Action  by  Bertha  Goodman  against  Sam 
Friedman.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Mrs.  Bertha  Goodman  brought  an  action 
for  damages  against  Sam  Friedman,  alleging 
that  while  she  "was  proceeding  quietly  along 
Margaret  street*'  in  the  city  of  Savannah, 
''on  her  way  home,"  she  was  living  on  one  side 
of  this  street  and  the  defendant  upon  the 
other,  and  "as  she  got  to  a  point  on  said 
street  opposite  his  house,  a  vicious  dog,"  of 
which  the  defendant  was  the  ownee  or  Iceep- 
er,  "sprang  upon  her  and  bit  her  sevM'ely, 
throwing  her  to  the  ground  and  fastening 
his  teeth  in  her  right  breast  inflicting  dan- 
gerous, severe,  and  painful  wounds,"  and 
that  she  was  also  severely  bitten  In  other 
places  upon  her  body.  She  further  all^^ 
that  the  defendant  knew  of  the  vidousness 
of  the  animal,  but  failed  and  refused  **io 
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keep  his  dog  shut  up."  The  defendant  in 
his  answer,  admitted  that  he  kept  the  dog 
In  qnestlon,  and  that  it  bad  bltt^i  the  plain- 
tiff, and  denied  that  he  knew  that  it  was 
Ticions,  and  alleged  that  it  was  not  and 
that  his  own  little  children  and  those  of  his 
neighbors  were  accustomed  to  play  with  it, 
without  being  harmed  or  injured  by  the  ani- 
mal in  any  way.  He  further  alleged  that 
'*the  members  of  plaintiff's  family  would  ir- 
ritate and  tease  the  dog  and  throw  rocks 
*  and  other  missiles  at  him ;  that  upon  one  oc- 
casion a  member  of  the  family,  with  their 
dogs,  was  passing  the  house,  and,  the  dogs 
becoming  engaged  in  a  fight,  she  took  a  stone 
or  brick  and  struck  this  dog,  injuring  him  so 
seriously  that  he  was  unable  to  walk  for 
some  time;  that  this  treatment  caused  the 
dog  to  have  an  Intense  aversion  to  the  mem- 
bers of  the  family,  and  that  one  day  one  of 
the  girls  was  passing  and  he  caught  her  cape 
and  tore  it;  that  the  dog  was  not  Ticious, 
however,  because  when  this  happened  one  of 
the  other  children  present  caught  the  dog 
around  the  neck  and  held  him  so  that  he 
could  not  do  her  any  harm."  He  further 
alleged  that  when  he  **heard  of  this  occur- 
rence he  took  the  dog  out  in  the  country,  so 
that  tt  could  not  be  possible  for  these  people 
to  come  in  contact  with  him,  but  on  the 
day  that  the  plaintiff  was  bitten  one  of  the 
hands  had  loosed  the  dog  for  the  purpose  of 
helping  him  to  catch  a  sheep,  *  *  *  and 
the  dog,  as  was  perfectly  natural,  ran  away 
and  came  back  home" ;  and  "when  near  de- 
fendant's home  he  met  the  plaintiff,  and, 
evidently  seeking  to  avenge  a  wrong  which 
he  considered  had  been  done  him,  he  bit  her." 
On  the  trial  of  the  case  the  plaintiff  showed 
that  the  attack  of  the  dog  upon  her  was 
wholly  unprovoked,  and  the  character  and 
extent  of  her  injuries.  There  was  evidence, 
pro  and  con,  as  to  the  dog's  previous  vicious- 
ness.  The  evidence  for  the  plaintiff  showed 
that  the  animal,  prioe  to  its  attack  upon 
het,  had  bittei  other  people,  among  them 
her  niece.  Miss  Rachel  Friedman,  who  tes- 
tified that,  without  provocation  on  her  part, 
the  dog  had  bitten  her,  torn  her  cape,  and 
torn  the  clothes  off  her,  and  that  she  carried 
these  clothes  to  the  defendant,  showed  them 
to  him,  and  told  him  about  the  occurrence,  and 
to  keep  the  dog  in  the  housa  The  defend- 
ant testified  that  Miss  Rachel  Friedman  had 
eome  to  him  and  told  him  that  the  dog 
Jumped  on  her  somewhere  on  the  street  and, 
If  it  had  not  been  for  Millie  Davis,  he  would 
have  bitten  her,  that  the  dog  tore  her  cape 
up,  and  that  she  showed  him  a  cape  and 
waist  He  also  testified  that  he  took  the 
dog  *'out  to  the  country,  and  he  was  tied, 
and  one  of  the  colored  men  out  there  un- 
loosed him  to  catch  sheep,  and  the  dog  came 
back  to  the  city  on  the  day  this  thing  hap- 
pened to  Mrs.  Goodman."  The  jury  found  a 
verdict  for  $400  in  favor  of  the  plaintiff. 
The  defendant  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  he  excepted. 


W.  B.  Stubbs  and  Osborne  &  Lawrence, 
for  plaintiff  in  error.  Twiggs  &  Oliver,  for 
defendant  In  error. 

FISH,  a  J.  (after  stating  the  facts  as 
above).  1,  2.  There  was  no  merit  in  the 
general  grounds  of  the  motion  for  a  new 
trial.  By  an  amendment  to  the  motion  error 
was  alleged  as  follows:  "(1)  Because  the  court 
though  not  requested,  failed  to  submit  to  the 
jury  the  question  as  to  whether  the  defendant 
was  negligent,  and  failed  to  charge  the  Jury 
that,  though  the  defendant  might  have  known 
that  the  animal  was  vicious,  still,  if  it  es- 
caped and  was  at  large  without  fault  upon 
his  part  the  defendant  would  not  be  liable. 
(2)  Because  the  court  charged  the  Jury  as 
follows:  'If  she  [the  plaintiff]  does  show 
that  the  dog  was  vicious,  and  the  defendant 
knew  it  was  vicious  and  that  the  injury  was 
without  fault  upon  her  part  she  would  be 
entitled  to  recover.' "  The  assignment  of  er- 
ror upon  this  charge  was  that  *'it  authorized 
plaintiff  to  recover,  although  the  defendant 
used  ordinary  care  and  diligence  to  keep  the 
dog  from  getting  at  large."  Whether,  in  this 
state,  the  gist  of  an  action  against  the  owner 
or  keeper  of  a  vicious  domestic  animal  for 
injuries  inflicted  by  such  animal  is  the  mere 
keeping  of  the  animal  with  knowledge  of  its 
vicious  propensities,  as  is  held  in  some  juris- 
dictions, or  is  the  negligent  keeping  of  the 
animal  after  such  knowledge,  as  is  elsewhere 
held,  we  need  not  determine  in  this  case. 
For,  in  the  view  which  we  take  of  the  case, 
it  is  immaterial  whether  the  defendant  would 
or  would  not  be  liable,  if  he  exercised  due 
and  proper  care  in  the  keeping  and  manage- 
ment of  the  dog,  after  notice  of  its  vicious 
propensity.  Civ.  Code  1895,  f  3821,  declares : 
"A  person  who  owns  or  keeps  a  vicious  ani- 
mal of  any  kind,  and  by  careless  management 
of  the  same,  or  by  allowing  the  same  to  go 
at  liberty,  another  without  fault  on  his  part 
is  injured  thereby,  such  owner  or  keeper  shall 
be  liable  In  damages  for  such  injury."  It 
has  been  held  that  under  this  section  it  is 
still  necessary,  as  at  common  law,  to  show, 
not  only  that  the  animal  was  vicious  or 
dangerous,  but  also  that  the  owner  or  keeper 
knew  of  this  fact.  Harvey  v.  Buchanan,  121 
Ga.  384,  49  S.  B.  281,  and  citations.  It  would 
seem,  from  the  language  of  the  section,  that 
liability  for  injuries  inflicted  by  such  an  ani- 
mal would  result  from  negligence  in  the  man- 
ner of  keeping  or  confining  the  animal,  or 
the  care  exercised  in  confining  it,  after  notice 
of  its  dangerous  or  vicious  propensity,  and 
not  from  the  mere  keeping  of  the  animal 
after  such  notice ;  but  as  above  intimated,  it 
is  unnecessary  to  determine  this  question.  It 
is  clear  that  If  the  defendant  after  knowl- 
edge of  the  vlciousness  of  the  dog,  allowed  it 
to  go  at  liberty,  he  became  responsible  to 
any  one  whom  the  dog,  while  at  liberty, 
might  attack  and  injure.  Therefore,  if  the 
question  whether  the  defendant  allowed  the 
dog  to  go  at  liberty  on  the  occasion  when 
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the  plaintiff  was  injured  by  the  animal  waa 
really  not  involved  in  the  case  as  made  by 
the  pleading  and  the  evidence,  it  matters  not 
that  the  Judge  failed  to  instruct  the  Jury  that 
the  defendant  would  not  be  liable  if  he  "used 
ordinary  care  and  diligence  to  keep  the  dog 
from  getting  at  large/*  even  if  this  be  sound 
law.  Both  the  answer  and  the  testimony  of 
the  defendant  amounted  to  an  admission  that 
after  being  Informed  of  the  attack  which  the 
dog,  while  at  large  upon  the  streets  of  Savan- 
nah, had  made  upon  a  member  of  the  plain- 
tiff's family,  he  had  not  exercised  such  care 
and  diligence  to  prevent  the  animal  from 
going  at  liberty;  but,  on  the  contrary,  had 
allowed  it  to  go  at  liberty.  He  knew  that 
the  dog  had  "an  intense  aversion  to  the 
members  of  the  [plaintiff's]  family,"  and  had 
already  made  a  violent  attack  upon  one  of 
them,  and  yet,  according  to  both  his  answer 
and  his  testimony,  he  merely  took  the  dog 
from  its  home  in  the  city  out  into  the  country 
and  left  it,  and  the  place  where  he  left  it 
was  sufficiently  near  to  the  city  for  the  dog 
to  reappear  at  its  old  haunts  on  the  very  day 
that  it  was  turned  loose  in  the  country. 
There  is  not  the  slightest  intimation  in  his 
answer  or  his  testimony  that  he  gave  any 
instructions  whatever  as  to  the  care  to  be 
exercised  in  reference  to  the  animal  to  those 
in  whose  keeping  he  left  it  He  admitted  In 
his  answer  that  on  the  day  that  the  plaintiff 
was  injured  the  dog  was  turned  loose  by  one 
of  the  hands  on  the  place  where  he  had  left 
it  for  the  purpose  of  catching  a  sheep,  and 
that  it  "was  perfectly  natural,"  when  this 
was  done,  for  the  animal  to  run  away  and 
come  back  to  its  home  in  the  city.  If  the 
"perfectly  natural"  consequence  of  turning 
the  dog  loose  in  the  country  to  chase  a  sheep 
was  that  it  ran  away  and  came  back  to  Its 
home  in  the  city,  then  it  necessarily  follows 
that  to  thus  allow  the  animal  its  freedom 
was  to  allow  it  to  go  at  liberty,  not  only  in 
the  country,  but  upon  the  street  in  the  city 
of  Savannah  where  it  met  and  bit  the  plain- 
tiff. And  as  the  defendant  was  responsible 
for  the  want  of  care  or  diligence  of  those  in 
whose  keeping  he  had  left  the  dog,  when  one 
of  them  allowed  it  to  go  at  liberty,  the  de- 
fendant, in  the  eye  of  the  law,  allowed  it  to 
do  so.  The  dog  was  at  liberty,  upon  a  public 
street  in  the  city,  when  it  attacked  and  in- 
jured the  plaintiff.  The  defendant  admitted 
this,  and  that  he  was  the  keeper  of  the  ani- 
mal. It  was  shown  that  before  this  knowl- 
edge of  the  dog's  dangerous  and  vicious  pro- 
pensity was  brought  home  to  the  defendant 
It  would  seem  that  these  facts  made  out  a 
prima  facie  case  of  negligence  on  the  part  of 
the  defendant.  But,  admitting  that  they  did 
not,  the  defendant  undertook  to  show  the 
kind  and  degree  of  care  which  he  exercised 
to  restrain  the  animal  of  its  liberty,  after 
notice  of  the  attack  which  it  made  on  a 
member  of  the  plaintiff's  family,  and,  in  so 
doing,  he  not  only  wholly  failed  to  show  any 
facts  from  which  the  Jury  would  be  author- 


ized to  find  that  he  was  not  negligent,  but, 
in  effect,  admitted  that,  when  the  plaintiff 
was  bitten,  the  dog  was  at  large  upon  the 
streets  of  Savannah,  because  he  had,  through 
those  for  whose  negligence  he  was  responsi- 
ble, allowed  it  to  go  at  liberty.  For  these 
reasons,  if  for  no  others,  there  was  no  merit 
in  the  exceptions  to  the  charge  of  the  court 

8.  Another  ground  of  the  motion  for  a  new 
trial  was  that  the  verdict  was  excessive  in 
amount  The  physician  who  attended  and 
treated  the  plaintiff  after  she  was  bitten  by- 
the  dog  testified  that  he  found  her  very  much 
excited,  and  "that  she  had  a  very  deep  wound 
in  her  right  breast,  and  on  the  abdomen, 
going  down,  there  were  long  scratches 
These  didn't  seem  to  be  teeth  marks  so  much. 
It  seemed  as  if  something  else  had  palled 
down  on  there.  That  extending,  probably, 
from  her  breast  down  here  [indicating],  the 
marks  would  skip  a  little  and  then  appear 
lower  down  again.  The  wound  in  her  breast 
was  possibly  one-fourth  or  one-half  inch  deep. 
•  •  •  I  treated  her  off  and  on,  probably 
for  six  or  seven  day&  Sometimes  in  the 
early  part  I  called  twice  a  day,  then  once  a 
day,  and  then  once  every  two  days.  Proba- 
bly I  paid  her  seven  or  eight  visits,  or  some- 
thing like  that  I  think  it  healed  up  in 
about  10  days."  The  plaintiff  h^self  testi- 
fied that  the  dog  Jumped  on  her,  bit  her, 
and  threw  her  down  and  held  her;  that  a 
man  came  over  and  knocked  the  dog  off; 
that  her  "bosom  was  full  of  blood" ;  that 
she  was  bitten  in  three  places,  once  on  the 
breast  and  twice  on  the  stomach;  and  that 
she  did  nothing  to  provoke  the  animal.  We 
think  a  verdict  in  her  favor  for  $400  was, 
as  to  amount  fully  authorized  by  this  evi- 
dence. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 
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STONER  V.  PATTEN  et  at 
(Supreme   Court  of  Oeorgia.    Jan.    13,   1006.) 

Waters  and  Wateb  Coubses  —  Divebsion — 

Injunction. 

When,  on  the  Interlocutory  hearing  of  an 
equitable  petition  to  enjoin  an  alleged  unlaw- 
ful diversion  of  a  stream  of  water  which  fur- 
nishes to  the  plaintiff  bis  only  unfailing  water 
supply,  the  judge,  upon  conflicting  evidence, 
reaches  the  conclusion  that  the  plaintiff  has 
established  his  right  to  an  injunction,  the  same 
should  be  granted  without  qualification,  when 
the  evidence  shows  that  the  damages  which  he 
may  suffer  will  be  incapable  of  ready  com- 
putation and  ascertainment ;  for,  in  such  a  case, 
a  bond  given  by  the  defendant  to  answer  for 
any  recovery  of  damages  which  may  be  bad 
against  him  cannot  afford  adequate  protection 
to  the  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  voL  27, 
Cent.  Dig.  Injunction,  §  390.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Walker  Coun- 
ty;  Moses  Wright,  Judge. 

Action  by  W.  B.  Stoner  against  Z.  C.  Pat- 
ten  and   Reuben   Lusk.    Judgment   for  de- 
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fendants,  and  plaintiff  brings  error,  and  Pat- 
ten asRlgns  cross-error.  Reversed  on  main 
bill  of  exceptions;  on  cross-bill,  affirmed. 

W.  B.  Stoner  filed  his  petition  against  Ti. 
C.  Patten  and  Reuben  Lusk  to  enjoin  the  di- 
version of  a  certain  stream  of  water.  It  ap- 
peared from  the  allegations  of  the  petition  that 
Stoner  is  the  owner  of  a  portion  of  lot  No.  70  In 
the  ninth  district  and  fourth  section  of  Walk- 
er county,  Ga.,  and  Mrs.  Carrie  Powell  owns 
lot  No.  71,  on  which  is  located  a  spring,  the  wa- 
ters from  which  flow  down  upon  and  through 
the  property  of  petitioner,  furnishing  him  and 
his  tenants  with  a  never-falling  water  supply, 
which  Is  used  for  domestic  purposes.  The 
defendant  Patten,  claiming  the  right  under 
Mrs.  Powell,  has  constructed  a  pipe  line  from 
this  spring  to  his  dwelling  house  for  the  pur- 
pose of  conveying  the  waters  of  the  spring  to 
his  premises.  He  has  constructed  a  catch- 
basin  upon  her  land,  with  a  view  to  convey- 
ing the  waters  therefrom  by  means  of  pipes 
to  his  dwelling,  and  Intends  to  make  an  un- 
lawful diversion  of  the  waters  from  the 
natural  course  or  stream,  whereby  they  are 
transmitted  to  the  land  of  petitioner,  to  his 
irreparable  Injury  and  damage.  Patten  is  a 
jionresldent,  and  his  codefendant,  Lusk,  Is, 
as  petitioner  is  informed  and  believes.  In- 
solvent The  defendant  Patten  filed  an  an- 
swer In  which  he  admitted  that  he  had,  under 
a  contract  with  Mrs.  Powell,  the  owner  of 
lot  No.  71,  entered  upon  her  premises,  and 
had  by  blasting  discovered  a  stream  of  water 
above  the  Powell  spring;  but  he  averred  that 
the  waters  of  this  stream.  If  Indeed  they  en- 
tered the  spring  from  which  petitioner  claims 
he  obtains  his  source  of  supply,  did  so  by 
percolation  and  seepage  merely,  and  not 
through  any  well-defined  subterranean  pas- 
sage or  channel.  He  further  averred  that 
the  waters  flowing  from  the  Powell  spring 
had  *no  such  passage  or  channel  through 
which  they  were  conveyed  to  the  premises 
of  petitioner;  and  that,  If  any  of  the  waters 
of  that  spring  passed  to  his  land,  they  did 
so  only  In  cases  of  overflow,  and  by  percola- 
tion, and  not  by  means  of  any  surface  or 
subterraneous  stream.  Patten  admitted  that 
he  was  constructing  a  pipe  line  for  the  pu» 
pose  of  supplying  his  residence,  then  in  course 
of  construction,  and  that  the  waters  thereby 
conveyed  would  not  be  turned  back  upon 
petitioner's  land.  He  also  averred  his  sol- 
vency and  ownership  of  the  property  in  Walk- 
er county,  and  that  his  codefendant  was 
only  his  employ^  and  had  no  interest  what- 
ever in  the  controversy.  On  the  Interlocu- 
tory hearing,  the  evidence  was  conflicting  as 
to  whether  there  was  any  subterranean  con- 
nection between  the  stream  from  which  Pat- 
ten proposed  to  get  his  water  supply  and  the 
stream  from  which  the  plaintiff  claimed  to 
have  derived  his  supply;  and,  If  so,  whether 
there  was  a  well-defined  channel  through 
which  the  waters  emerging  upon  the  Powell 
;and  were  transmitted  to  the  premises  of 


petitioner.  The  nonresldence  of  Patten  was 
not  controverted,  nor  was  his  ownership  of 
property  In  Walker  county  denied.  The  court 
passed  an  order  dissolving  the  temporary 
restraining  order  previously  granted,  on  con- 
dition that  Patten  would  give  bond  in  the 
sum  of  $1,000  obligating  himself  to  pay  to  the 
plaintiff  such  recovery  as  he  might  obtain 
in  any  suit  thereafter  Instituted  to  recover 
damages  by  reason  of  the  diversion  of  water 
alleged  In  his  petition,  occurring  within  one 
year  from  that  date,  September  27,  1005. 
Stoner  sued  out  a  bill  of  exceptions  alleging 
error  In  the  refusal  of  the  court  to  grant  the 
injunction  as  prayed,  instead  of  permitting  a 
bond  to  be  given  In  avoidance  of  the  restrain- 
ing order;  and  Patten  sued  out  a  cross-bill 
of  exceptions,  complaining  that  the  court 
erred  In  requiring  him  to  file  a  bond  and  in 
not  revoking  unconditionally  the  restraining 
order  theretofore  passed. 

Payne  &  Payne,  for  plaintiff  in  error.  Wil- 
liams &  Lancaster,  R.  M.  W.  Glenn,  and  Z. 
D.  Harrison,  for  defendants  In  error. 

EVANS,  J.  (after  stating  the  facts). 
Generally,  an  underground  stream  of  water 
may  be  diverted  without  liability  to  a  pro- 
prietor whose  land  it  might  reach  In  its 
natural  and  ordinary  course;  yet  where  it 
has  once  emerged  and  afterwards  sinks,  if 
its  exact  course  can  be  traced  to  where  it 
emerges  again,  so  as  to  render  it  certain 
that  it  is  the  same  water,  the  proprietor 
of  the  surface  at  the  latter  point  will  be 
protected  In  Its  use,  the  same  as  if  it  were 
not  a  subterranean  stream.  Saddler  v.  Lee, 
66  Ga.  45,  42  Am.  Rep.  62,  construing  the 
provisions  of  section  3019  of  the  Ck>de  of 
1873,  now  embraced  in  Glv.  Code,  f  8880. 
There  was  a  sharp  conflict  as  to  whether 
the  stream  of  water  which  Patten  seeks 
to  divert  Is  the  same  as  that  from  which 
water  emerges  upon  the  surface  of  the  plain- 
tlfTs  land.  There  was  also  some  conflict  as 
to  whether  the  water  flowing  over  the  sur- 
face of  the  plaintiff's  land  was  In  point  of 
fact  used  for  domestic  purposes,  as  claimed 
by  him.  Unless  it  was  the  same  stream  of 
water,  Patten  had  the  undoubted  right  to 
the  use  of  the  water  emerging  at  the  point 
on  Mrs.  Powell's  land  where  he  proposed 
to  connect  his  pipe  line,  and  could,  with 
her  consent,  divert  it  from  its  natural  course, 
so  far  as  the  plaintiff  was  concerned.  On 
the  other  hand,  if  one  and  the  same  stre^im 
flowed  beneath  the  surface  of  both  the  Powell 
tract  and  that  owned  by  the  plaintiff,  and 
its  course  was  well  defined  and  could  be 
traced  with  certainty,  then  Patten  would 
have  no  more  right  to  divert  it  from  the 
plaintiff's  land  than  he  would  if  the  stream 
fiowed  continuously  upon  the  surface.  In 
the  latter  instance,  if  the  water  was  the 
only  unfailing  supply  which  could  be  used 
by  the  plaintiff  or  his  tenants  for  domestic 
purposes,  the  damage  caused  by  Its  unlawful 
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diversion  would  be  irreparable,  because  in* 
capable  of  ascertainment  and  exact  compn* 
tation,  and  the  restraining  order  should  not 
have  been  dissolved  upon  the  giving  of  a 
bond.  Woodall  t.  Cartersville  Min.  &  Mfg. 
Ck>.,  104  Ga.  166,  30  S.  B.  665.  Before  the 
Judge  would  have  been  authorized  to  grant 
even  a  conditional  injunction,  he  would  neces- 
sarily have  had  to  reach  the  conclusion  from 
the  evidence  that  it  was  the  same  stream, 
though  running  partly  underground,  which 
furnished  a  common  supply  of  water  to  both 
the  plaintiff  and  the  defendant,  and  that 
the  damages  resulting  from  a  diversion  of 
the  water  would  prove  irreparable.  The 
mere  fact  that  Patten  was  a  nonresident 
would  not  entitle  the  plaintiff  to  equitable 
interference.  Morgan  v.  Baxter,  118  Ga.  144, 
88  S.  E.  411.  It  appeared  both  from  the 
pleadings  and  the  evidence  that  Patten  had 
sufficient  property  located  in  Walker  county 
to  meet  any  recovery  of  damages  which 
might  be  obtained  against  him ;  and  we  are 
bound  to  assume  that  the  Judge  would  not 
have  undertaken  to  afford  the  plaintiff  relief 
upon  the  ground  of  the  nonresidence  of  Pat- 
ten, unless  it  was  further  made  to  appear 
that  he  had  in  this  state  no  property  which 
could  be  subjected  to  the  satisfaction  of  a 
Judgment  against  him.  Since  the  evidence 
warranted  a  finding  in  favor  of  the  plaintiff 
upon  the  issue  which  was  really  the  only 
point  the  Judge  was  called  on  to  determine, 
we  are  not  prepared  to  hold  that  he  erred 
in  not  revoking  unconditionally  the  restrain- 
ing order ;  but,  as  the  giving  of  a  bond  will 
afford  the  plaintiff  no  substantial  protection. 
In  the  event  he  sustains  damages  which  are 
incapable  of  computation,  we  are  of  the  opin- 
ion that  the  Judge  should,  if  he  thought  the 
granting  of  an  injunction  was  proper,  have 
granted  it  unconditionally. 

Judgment  on  main  bill  of  exceptions  re- 
versed; on  cross-bill,  affirmed.  All  the  Jus- 
tioes  concurring. 

(IMOlL  4M) 

WILIiCOX  et  al.  v.  KEHOB. 
(Supreme  Ck)Tirt  of  Georgia.    Dec.  21,   1905.) 

1.  Landlobd  and  Tenant  —  Repaibs  —  Cove- 
nants IN  Lease. 

A  covenant  in  a  lease,  whereby  the  lessor 
expressly  stipulates  that  he  will  not  be  bound 
to  make  repairs,  alterations,  additions,  or  im- 
provements upon  the  leased  premises,  but  agrees 
that  the  lessee,  at  his  option,  may  make  such 
repairs,  etc.,  as  shall  be  necessary,  and  that 
he  will  reimburse  him  therefor  to  an  amount 
named,  is  a  personal  obligation  on  the  part  of 
the  original  lessor,  and  does  not  run  with  the 
reversion,  so  as  to  bind  an   assignee  thereof. 

2.  Same  —  Pobchase  fbom  Landlobd  —  Lia- 
bility ON  Lease. 

One  who  buys  land  subject  to  a  lease  con- 
taining a  covenant  of  the  character  indicated 
in  the  preceding  note  is  not  bound  for  the  breach 
of  the  purely  personal  covenant  of  his  prede- 
cessor, made  prior  to  the  sale  of  the  land  to  him. 

(Syllabus  by  the  Ck>urt.) 

Error  from  City  Court  of  Savannab; 
T«  M.  Norwood,  Judga 


Action  by  William  Kehoe  against  G.  H. 
Wlllcox  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

R.  R.  Richards  and  Peeples  &  Jordan, 
for  plaintiffs  in-  error.  0'Ck>nnor,  O'Byme 
&  Hartrldge,  for  defendant  in  error. 

CANDLER,  J.  The  Domestic  Goal  ft 
Wood  Company,  a  firm  composed  of  Wlll- 
cox and  Salas,  leased  from  Harriet  G.  Jones 
and  others  a  wharf  lot  in  the  city  of  Savan- 
nah for  the  term  of  three  years  and  four 
months;  the  date  of  the  lease  being  May 
29,  1901.  The  plaintiffs  in  error  are  a  part- 
nership doing  business  under  the  name  of 
the  Standard  Fuel  Supply  Ck>mpany,  and  are 
successors  in  business  to  the  Domestic  Coal 
&  Wood  Ck)mpany.  One  of  the  conditions 
of  the  lease  referred  to  was  as  follows :  "It 
is  covenanted  and  agreed  by  and  between  the 
parties  of  these  presents,  that  the  said  [les- 
sees] shall  take  and  occupy  the  said  property 
as  it  stands  at  the  beginning  of  this  lease, 
and  that  the  said  [lessors!  shall  not  be  call- 
ed upon  or  be  re^wnsible  for  any  additions, 
alterations.  Improvements,  or  repairs  upon 
the  said  leased  property,  or  any  part  there- 
of, or  for  any  dredging  or  increased  depth 
of  the  water  along  said  wharf  front,  and' 
that  all  such  additions,  improvements,  re- 
pairs, or  dredging  shall  be  made  by  the 
[lessees]  at  their  option  and  at  their  own 
expense.  But  said  [lessors]  hereby  covenant 
and  agree  to  reimburse  and  to  pay  to  the 
said  [lessees]  for  any  necessary  repairs,  im- 
provements, or  dredging  made  or  done  by 
them  a  sum  not  to  exceed  in  the  aggr^ate 
during  the  term  of  said  lease  twelve  hun- 
dred dollars  ($1,200),  to  be  paid  to  said  [les- 
sees] at  the  time  or  times  when  said  repairs 
or  dredging  is  completed  and  payment  for 
the  same  becomes  due."  The  instrument  con- 
tained various  other  covenants  which. are 
not  material  to  this  discussion.  Only  one 
of  the  covenants  of  the  lease  is  expressly 
made  applicable  to  the  successors  or  assigns 
of  either  party,  viz.,  a  stipulation  that,  in 
the  event  of  default  in  the  payment  of  rent, 
the  lessors,  '*thelr  successors  or  assigns,'* 
shall  have  the  right  to  re-enter  and  ter- 
minate the  lease.  During  the  years  1901 
and  1902  the  original  lessees  and  their  succes- 
sors, the  plaintiffs  In  error,  expended  for 
necessary  repairs  on  the  leased  premises  a 
sum  in  excess  of  the  $1,200  provided  by  the 
clause  of  the  contract  which  has  been  quot- 
ed. Of  this  amount  $802.30  was  reimbursed 
to  the  original  lessees,  presumably  at  the 
time  the  repairs  were  made.  The  remainder. 
$397.70,  has  never  been  reimbursed,  though 
demand  for  same  has  been  made.  In  ApHi, 
1905,  Kehoe,  the  defendant  in  error,  pur- 
chased the  wharf  lot,  and  after  the  expira- 
tion of  the  lease  brought  suit  against  the 
lessees  for  an  amount  alleged  to .  be  due 
for  three  months*  rent  of  the  premises.  The 
defendants  filed  a  plea,  in  which  they  sought 
to  recoup  against  the  plaintiff's  claim  for 


Ga.) 


WILLCOX  ▼.  KBHOB. 


897 


rent  the  difference  of  $397.70  between  tbe 
amonnt  that  has  been  paid  to  them  and  their 
predecessors  by  way  of  reimbursement  for 
repairs  made  and  the  amount  of  $1,200  pro- 
vided for  by  the  covenant  to  reimburse, 
wtilch  has  already  been  set  out  On  motion 
of  oonnsel  for  the  plaintiff  the  plea  of  re- 
coupment was  stricken  as  insuf&cient  in  law, 
and  the  defendants  excepted.  It  will  be  seen 
that  two  controlling  questions  are  presented 
for  decision,  viz.:  Was  the  covenant  to  re- 
imburse one  wtiich  ran  with  the  land,  or  a 
merely  personal  obligation  on  the  part  of 
the  original  lessors;  and,  if  it  was  not  a 
covenant  ninnlng  with  the  land,  was  Kehoe, 
who  bought  subject  to  the  lease,  bound  by  its 
terms  to  the  extent  that  he  will  be  held 
liable  for  the  previous  breach  of  the  cove- 
nant by  Ills  predecessor  in  title? 

1.  At  common  law  a  distinction  waa  drawn 
between  the  land— i.  a,  the  right  to  the  pos- 
session of  leased  premises  and  the  reversion, 
or  the  right  to  the  estate  after  the  expiration 
of  the  lease;  and  it  seems  that  ''covenants  ran 
with  the  land,  but  not  with  the  reversion. 
Therefore  the  assignee  of  the  lessee  was  held 
to  be  liable  in  covenant  and  to  be  entitled 
to  bring  covenant,  but  the  assignee  of  the  les- 
sor was  not'*  See  note  to  Spencer's  Case,  5 
Rep.  16,  1  Smith's  L.  G.  (»th  Am.  Bd.)  180, 
citing  Thursby  v.  Plant,  1  Wms.  Saund.  SOO, 
n.  10,  and  Butler  v.  Archer,  12  Irish  G.  L.  101. 
To  remedy  this  inequality  the  statute  of  82 
Henry  YIII,  c.  d4,  was  passed,  whereby  it  was 
enacted,  in  effect,  that  assignees  of  lessors 
should  "have  like  advantage  against  the 
lessees,  their  executors,  administrators,  and 
assigns,  by  entry,  for  nonpayment  of  the  rent, 
or  for  doing  waste  or  other  forfeitures,  and 
by  action  only,  for  not  performing  other  con- 
ditions, covenants,  or  agreements,  expressed 
in  the  indentures  of  leases,  *  *  *  as  the 
said  lessors  and  grantors,  their  heirs  or  suc- 
cessors, might  have  had,"  and  that  "all  les- 
sees and  grantees  of  lands,  •  •  •  their 
executors,  administrators,  or  assigns,  shall 
have  like  action  and  remedy  against  all 
persons  and  bodies  politic,  their  heirs,  suc- 
cessors, and  assigns,  having  any  gift  or 
grant  of  the  king,  or  of  any  other  person 
of  the  reversion  of  the  said  land  and  here- 
ditaments so  letten,  or  any  parcel  thereof, 
for  any  condition  or  covenant  expressed  in 
the  indentures  of  their  leases,  as  the  same 
lessees  might  have  had  against  the  said 
lessors  and  grantors,  their  heirs  or  success- 
ors." From  the  sweeping  language  of  this 
statute  it  would  seem  that  Parliament  in- 
tended that  all  covenants  in  leases  should 
run  both  with  the  land  and  the  reversion, 
or  in  other  words,  that  assignees  of  both 
lessor  and  lessee  should  be  entitled  to  all 
the  benefits  and  subject  to  all  the  burdens 
of  covenants  contained  in  the  lease.  But 
In  Spencer's  Gase,  6  Rep.  16,  1  Smith,  L.  C. 
(9th  Am.  EkX.)  174,  two  Important  limita- 
tions were  placed  upon  covenants  running 
with  the  land.  Quoting  from  the  language 
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used  in  that  case,  they  were:  (1)  "When 
the  covenant  extends  to  a  thiiig  in  esse, 
parcel  of  the  demise,  the  thing  to  be  done 
by  force  of  the  covenant  is  quodammodo 
annexed  and  appurtenant  to  the  thing  de- 
mised, and  shall  go  with  the  land,  and 
shall  bind  tbe  assignee,  although  be  be  not 
bound  by  express  words,  but,  when  the  cov- 
enant extends  to  a  thing  which  is  not  in  be- 
ing at  the  time  of  the  demise  made,  it  can- 
not be  appurtenant  or  annexed  to  the  thing 
which  hath  no  being,"  and  in  order  fgr  the 
assignee  to  be  bound  he  must  be  expressly 
named  in  the  covenant.  (2)  "But  although 
the  covenant  be  for  him  and  his  assigns,  yet 
if  the  thing  to  be  done  be  merely  collateral 
to  the  land,  and  doth  not  touch  or  concern  the 
thing  demised  in  any  sort,  there  the  assignee 
shall  not  be  charged."  The  first  of  these 
rules  was,  in  the  subsequent  English  case  of 
Minshull  V.  Oakes,  2  H.  &  N.  793,  attacked 
as  unreasonable,  and  the  opinion  was  express- 
ed that  Spencer's  Case  was  decided  contrary 
to  tbe  rule  (note  to  Spencer's  Case,  1  Smith's 
li.  C.  186);  but  it  has,  nevertheless,  been 
followed  generally  by  the  courts,  both  of 
Bngland  and  the  United  States.  In  the  opin- 
ion of  the  writer,  the  second  rule  quoted  was 
intended  merely  to  protect  the  assignee  of 
the  lease  or  of  the  reversion  against  whim- 
sical or  unreasonable  covenants  in  leases; 
but  it  has  been  given  a  much  more  restricted 
application,  and  accordingly  this  court  has 
held  that,  "to  constitute  a  covenant  running 
with  the  land,  the  covenant  'must  have  rela- 
tion to  the  interest  or  estate  granted,  and  the 
act  to  be  done  must  concern  the  Interest 
created  or  conveyed.' "  Atlanta  (Consolidated 
R.  Co.  V.  Jackson,  108  Ga.  638,  34  S.  B.  184, 
ciUng  1  Ballard^s  Real  Prop,  f  491. 

Now,  as  to  tbe  application  of  these  rules 
to  the  covenant  under  consideration.  The 
trial  Judge,  in  an  able  opinion  delivered 
when  tbe  Judgment  was  rendered  striking 
the  plea  of  recoupment,  held  that  the  cove- 
nant related  to  a  thing  merely  in  posse,  and 
therefore  that  it  could  not  bind  the  assignees, 
in  the  absence  of  an  express  stipulation  that 
they  should  be  bound.  He  seems  to  have 
proceeded  upon  the  idea  that  because  the 
lessor  was  not  bound  under  the  lease  to  make 
any  repairs,  but  might  or  might  not  do  so 
at  his  option,  the  subject  of  the  covenant 
was  ••floating,"  or  uncertain.  His  honor  was 
doubtless  for  the  moment  confused  with  the 
idea  that  the  covenant  was  one  by  which  the 
landlord  agreed  at  the  option  of  the  tenant 
to  make  repairs,  whereas  he  in  fact  expressly 
declined  to  undertake  any  such  obligation, 
and  agreed,  not  to  repair,  but  to  reimburse. 
But,  assuming  the  correctness  of  the  prem- 
ise taken,  we  cannot  agree  to'  the  correctness 
of  the  conclusion  reached*  The  fact  that 
the  tenant  might  or  might  not  make  repairs 
to  the  wharf  or  dredge  the  channel  Is,  in  our 
opinion,  unimportant  The  question  is,  was 
the  thing  to  be  repaired  or  dredged  in  exist- 
ence  at  the  time  the  covenant  was  made? 


898 


52  SOUTHBA^STEBN  REPORTER. 


(Oa. 


The  affirinatlve  of  this  qnestloo  Is  not  dis- 
puted. And  so,  had  the  covenant  been  that 
the  landlord  should  repair,  it  would  not  have 
been  necessary,  In  order  to  bind  the  aa- 
slgnees  of  the  reversion,  that  they  should 
be  expressly  named.  But,  as  we  have  seen, 
the  covenant  was  to  reimburse  for  repairs 
which  the  lessee  was  permitted  to  make; 
and  the  pivotal  question  for  us  to  decide  is 
whether  this  was  a  covenant  so  related  to 
the  estate  or  interest  created  as  to  run  with 
the  land,  whether  the  word  "assigns"  was 
used  or  not  A  case  very  closely  in  point, 
and  one  which  has  been  very  frequently 
cited  by  the  text-books  and  the  courts  of 
various  states,  is  that  of  Bream  v.  Dicker- 
son,  2  Humph.  126.  There  it  appeared  that 
a  lease  was  made  for  a  term  of  years  at  a 
stipulated  rental;  the  lessor  covenanting 
for  himself  and  heirs  "to  pay  and  satisfy 
[the  lessees],  their  heirs  and  assigns,  at  the 
expiration  of  the  lease,  the  full  and  fair 
cash  valuation  of  such  improvements  as 
might  be  standing  on  the  premises  at  the  ex- 
piration of  the  lease,  provided  it  did  not  ex- 
ceed the  sum  of  $1,500.  This  sum,  what- 
ever it  might  be,  he  reserved  to  himself  the 
right  to  pay  in  one,  two,  and  three  years 
from  the  expiration. of  the  lease,  or  to  pay 
the  same  out  of  the  rents  of  said  Improve- 
ments, if  they  would  rent  for  an  amount 
sufficient  to  pay  it"  During  the  term  both 
the  lease  and  the  reversion  were  assigned, 
and  improvements  to  an  amount  greater 
than  $1,500  were  placed  on  the  land  by  the 
lessees  and  their  assignees.  At  the  expira- 
tion of  the  lease  the  assignees  of  the  rever- 
sion refused  to  pay  any  amount  for  the 
improvements  on  the  land,  and  the  tenants 
sought  to  enjoin  them  from  bringing  an  ac- 
tion of  ejectment  for  the  land  until  they 
had  either  paid  the  value  of  the  improve- 
ments or  permitted  the  plaintiffs  to  receive 
such  value  out  of  the  rents  and  profits.  In 
the  opinion  the  court,  speaking  through  Tnr- 
ley,  J.,  said:  "Whether  a  particular  ex- 
press covenant  sufficiently  touches  and  con- 
cerns the  thing  demised  as  to  be  capable  of 
running  with  the  land  is  not  unfrequently 
a  question  of  difficulty,  but  such  as  we  do 
not  feel  it  to  be  in  the  case  now  under  con- 
sideration. There  is  no  covenant  on  the 
part  of  the  lessees  to  improve.  They  may 
do  80,  or  not,  at  their  option.  The  covenant 
is  on  the  part  of  the  lessor  to  pay  for  Im- 
provements if  they  should  be  made  and  left 
standing  at  the  expiration  of  the  lease.  A 
covenant,  to  run  with  the  land,  must  touch 
and  concern  It,  and  it  Is  difficult  to  see  how 
a  covenant  to  pay  a  pecuniary  consideration 
for  a  house,  if  the  tenant  shall  think  proper 
to  erect  it,  can  be  said  to  touch  and  con- 
cern the  estate."  See,  also,  Gardner  v. 
Samuels,  116  Cal.  84,  47  Pac.  035,  58  Am. 
St  Rep.  135;  Hansen  v.  Meyer,  81  111.  321, 
25  Am.  Rep,  282;*  Etowah  Mining  Go.  v. 
Wills  Valley  Mining  Co.,  121  Ala.  672,  26 
South.  720.    So,  in  the  present  case,  we  fail 


to  see  how  a  covenant  to  pay  money  fof 
purely  contingent  repairs,  to  be  made  at  the 
option  of  the  lessor,  can  be  said  to  touch  or 
concern  the  land,  or  to  have  relation  to  tlM 
estate  or  Interest  conveyed,  so  as  to  con- 
stitute it  a  covenant  running  with  the  land. 
The  case  of  Atlanta  Consolidated  R.  Co.  ▼. 
Jackson,  108  Ga.  634,  34  S.  E.  184,  while 
different  as  to  its  facts,  contains  strong  au- 
thority arguendo  for  the  ruling  now  made. 
Whether,  had  the  lessee  been  bound  by  the 
lease  to  make  the  repairs,  the  covenant  to 
reimburse  would  have  been  tantamount  to  a 
covenant  to  repair  by  the  lessor,  and  would 
have  run  with  the  land,  qusere? 

2.  Having  reached  the  conclusion  that  tiie 
covenant  to  reimburse  did  not  run  with  the 
land,  it  is  easy  to  decide  that  the  assignee 
of  the  reversion,  Kehoe,  was  not  bound  by 
its  terms  by  reason  of  the  fact  that  he  took 
with  notice  of  it  and  subject  to  the  lease 
In  which  it  was  contained.  It  is  not  neces- 
sary to  decide  whether,  had  the  repairs  been 
made  subsequently  to  the  purchase  by  Kehoe, 
he  would  have  been  bound  to  reimburse  by 
reason  of  his  notice  of  the  covenant  in  the 
lease.  It  appears  that  there  had  been  a 
complete  breach  of  this  purely  personal  ob- 
I  ligation  before  Kehoe  bought  The  only  no- 
tice with  which  he  was  charged  was  notice 
!  that  his  predecessors  in  title  owed  their  tat- 
I  ants  money  for  repairs .  which  the  latter 
had  made  on  the  property.  While  it  may  be 
argued  with  force  that  he  bought  the  prop- 
erty subject  to  the  subsequent  obligationB 
imposed  by  the  lease,  it  cannot  seriously 
be  contended  that  he  purchased,  along  with 
it,  the  previously  incurred  personal  debts 
of  his  grantors,  growing  out  of  their  owners 
ship  of  the  property. 

Judgment  affirmed.    All  the  JnaticeB  eoii- 
curring. 


OMaa.  2S1) 

FORIiAW  et  al.  v.  AUGUSTA  NAVAI< 

STORES  CO. 

AUGUSTA  NAYAIi  STORES  CO.  v.  YOUNG. 

(Supreme  Court  of  Georgia.    Nov.  13,  190S.) 

1.  DOMIOILS-^XTESnON  FOB  JUBT. 

Under  the  evidence  in  this  case,  the  ques- 
tion of  domicile  raised  by  the  plea  to  the  juria- 
diction  was  one  of  fact,  and  it  was  properly  sub- 
mitted to  the  jury  for  determination. 

[Ed.  Note. — For  cases  in  point,  see  voL  17, 
Cent  Dig.  Domicile,  f  40.] 

2.  Tbial— Instructions— Neoessitt   of   Re- 
quest. 

In  the  absence  of  a  proper  request  to  that 
effect,  it  is  not  error  for  a  judge,  in  his  charge 
upon  the  question  of  one's  domicile,  to  fail  to 
draw  the  distinction  between  "actual  residence" 
and  "legal  residence." 
8.  Domicile— Question    of    Faciv— Insteuo- 

TIONS. 

As  the  jury  was  to  determine  the  questi<Mi 
of  fact  as  to  whether  the  defendant  had  a  family, 
and  there  was  some  evidence  to  show  that  the 
defendant's  business  caused  a  frequent  chan^ 
of  residence,  there  was  no  error  in  giving  in 
charge  to  the  jury  sections  1824  and  1825  of 
the  Civil  Code. 
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4.    TrTAI.— iNffTRUCTIONS. 

The  court  properly   refased  a  written  re* 
Qaest  to  give  a  charge  which  assumed  that  there 
was  no  dispute  as  to  an  issuable  fact 
fi.  Pbinctpal  and  Agent— Fraud  of  Aosnt 
—Action  by  Pbinoipai*. 

There  was  evidence  warranting  the  jury  to 
return  the  verdict  as  made  by  them,  and  the  court 
did  not  err  in  refusing  to  grant  a  new  trial 
upon  the  issue  raised  by  the  plea  to  the  juria- 
diction. 
0.  Samx— DoTiiai   or   Aoent'-Tbitbt    Rsla- 

TION. 

The  relation  of  principal  and  agent  Is  a  fi- 
duciary one,  and  the  latter  cannot  make  advan- 
tage and  profit  for  himself  out  of  the  relation- 
ship, or  out  of  knowledge  thus  obtained,  to  the 
injury  of  his  principal :  and,  the  agency  being  ea- 
tablished,  the  agent  will  be  held  to  be  a  trustee 
as  to  any  profits,  advantages,  rights,  or  privi- 
leges under  any  contract  made  and  obtained 
within  the  scope  and  by  reason  of  such  agencyi 
and  he  will  be  compelled  to  transfer  to  the  prin- 
cipal the  benefit  of  his  contract  upon  repayment 
to. him  of  such  sums  as  he  ma;  have  expended  in 
consideration  of  the  same. 

[Ed.  Note. — For  cases  in  point,  see  voL  40, 
Gent.  Dig.  Principal  and  Agent,  §f  132-140.] 
7.  Fbaui>— Petition— SuffioibnoyI 

As  to  one  of  the  defendants,  it  does  not  ap- 
pear that  he  acted  other  than  as  an  agent  for  a 
codefendant;  and  there  being  nothing  clearly 
and  distinctly  alleged  to  show  mala  fides  on  his 
part,  nor  any  allegation  showing  that  he  par- 
ticipated in  the  profits  arising  from  the  al- 
leged fraudulent  scheme  or  conspiracy,  his  de- 
murrer, wherein  he  contended  that  the  petition 
did  not  set  out  any  cause  of  action  against  him* 
was  properly  sustained. 

(Syllabus  by  the  Ck>art) 

Error  from  Superior  Court,  Richmond 
County;    H.  0.  Hammond,  Judge. 

Bill  by  the  Augusta  Naval  Stores  Company 
against  D.  J.  Forlaw  and  others.  From  the 
judgment,  both  parties  bring  error.  Judg- 
ment in  each  case  affinned. 

The  Augusta  Naval  Stores  Company,  a 
partnership  composed  of  Hogan  and  Heath, 
filed  an  equitable  petition  against  D.  J.  For- 
law, Frank  D.  Christie,  the  Woodward  Lum- 
ber Company,  and  the  Ellis-Young  Company, 
alleging  in  substance  as  follows:  The  peti- 
tioners formed  a  partnership  for  the  purpose 
of  conducting  a  turpentine  business.  For 
this  purpose  they  acquired  leases  to  about  8,* 
718  acres  of  land  in  the  county  of  Richmond, 
and  in  order  to  obtain  such  leases  they  had 
to  pay  the  owners  of  the  properties  partly  in 
cash,  and  the  balance  out  of  the  profits  of  the 
business.  To  make  the  cash  payments,  they 
borrowed  money  from  the  Ellis-Young  Com- 
pany, a  corporation  of  Savannah,  and  trans- 
ferred to  said  company  the  leases  as  security. 
*'Said  leases  thus  obtained  were  of  the  value 
of  $2,600,  •  •  •  and  said  company  ad- 
vanced the  necessary  money  to  make  the  pay- 
ment called  for  thereby,*'  which  amounted  to 
about  $300.  Petitioners  took  possession  of 
the  tracts  of  land,  and  by  their  agent  ara 
still  in  possession  thereof.  Some  time  subse- 
quent to  this  transaction,  petitioners  entered 
into  an  agreement  with  the  Woodward  Lum- 
ber Company,  under  the  terms  of  which  the 
lumber  company  agreed  to  lease  to  petition- 
en   the  turpentine   privileges   on   what   la 


known  as  the  "Cashin  Mill  Tract,**  contain- 
ing 2,000  acres,  for  $6,000  cash  and  one-half 
of  the  net  profits  realized  on  said  tract,  which 
was  to  be  ascertained  by  making  certain  de- 
ductions and  allowances  and  then  dividing 
the  profits  according  to  the  agreed  stipula- 
tions. Petitioners  went  into  possession  of  the 
Cashin  mill  tract  and  commenced  operations 
thereon.  This  lease  covered  a  period  of  three 
years.  Thereafter,  pursuant  to  an  agreement 
with  the  ElllB-Young  Company,  petitioners 
drew  on  them  for  $6»000,  attaching  to  the 
lease  a  transfer  thereof  to  the  Ellis-Young 
Company.  Petitioners  based  their  authority 
for  drawing  on  the  Ellis-Young  Company  up- 
on the  following  letter  which  was  received 
from  said  Ellis- Young  Company  shortly  af- 
ter the  first  draft:  "Yours  of  the  20th  at 
hand,  with  leases^  which  seem  to  be  In  order. 
Your  drafts  will  be  paid  as  advised.  When 
you  need  anything  In  the  way  of  axes  or  tools, 
let  us  know."  The  Ellis- Young  Company,  in- 
stead of  paying  said  draft  of  $6,000,  tele- 
graphed petitioners  to  ''hold  draft  until  pa- 
pers could  be  examined  and  Wade  conferred 
with'*;  Wade  being  the  agent  or  Inspector  of 
the  Ellis- YouDjf  Company,  who  had  examined 
the  properties  covered  by  the  lease.  The 
matter  was  suspended  until  the  arrival  of  J. 
R.  Young,  agent  of  the  Ellis-Young  Company, 
"who  brought  with  him  one  D.  J.  Forlaw." 
These  persons  caused  the  title  to  the  property 
to  be  examined,  and  inspected  the  property, 
and  expressed  themselves  as  more  than 
pleased  with  the  turpentine  privileges  thus 
obtained  by  petitioners,  but  objected  to  the 
arrangement  whereby  the  Woodward  com- 
pany should  share  in  the  net  profits  made  by 
petitioners  in  said  turpentine  business  on 
said  property,  whereupon  petitioners  agreed 
to  make  any  reasonable  change  in  the  con- 
tract desired  by  the  Bills- Young  Company. 
Said  Young  as  agent,  as  aforesaid,  and  said 
Forlaw  proposed  to  petitioners  that.  Instead 
of  conducting  the  business  in  ^e  form  of  a 
partnership,  it  would  be  best  to  Immediately 
form  a  corporation  to  be  known  as  the  "Au- 
gusta Naval  Stores  Company,"  with  a  capital 
stodc  of  $7,500,  which  amount  the  Ellis-Young 
Company  would  lend  to  the  new  corporation, 
the  stockholders  of  which  should  be  as  fol- 
lows: Young,  owning  one-third;  Forlaw, 
owning  one-third ;  and  petitioners,  owning  one- 
sixth  each — and  that  this  corporation  should 
own  all  of  the  leases  that  had  theretofore 
been  transferred  by  petitioners  to  the  Ellis- 
Young  Company  for  advances  theretofore 
made,  amounting  to  about  $800,  and  also  the 
lease  on  the  Cashin  mill  tract  Young  and 
Forlaw  further  proposed  to  petitioners  that 
the  capital  stock  to  be  owned  by  petitioners 
in  the  new  corporation  could  be  obtained  from 
the  Ellis- Young  Company  and  paid  for  out 
of  the  profits  of  the  business,  '^petitioner 
Heath's  firm  [Heath  &  Cooper]  In  the  mean- 
time to  sell  goods  to  the  company  and  the 
hands  working  for  the  turpentine  farms,  act- 
ing as  commissary;    and  petitioner  Hogan  ta 
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be  paid,  to  addition  to  the  stock  aforesaid, 
the  sum  of  $500  for  his  services  up  to  that 
time  in  obtaining  said  tnrpentine  priyileges.** 
Forlaw  was  to  get  a  salary  to  superintend 
the  farms,  Hogan  to  be  employed  to  assist 
Forlaw  when  found  to  be  necessary.  Said 
Young  stated  that  rather  than  have  the 
Woodward  Lumber  Company  interested  in 
the  profits  of  the  business,  his  company  would 
be  willing  to  pay  the  Woodward  Lumber 
Oompany  more  money  than  the  $6^000. 

Relying  upon  these  propositions  and  be- 
lieying  that  they  would  be  carried  out  in 
good  faith,  petitioners  agreed  thereto  and 
thereupon  opened  negotiations  with  the 
Woodward  Lumber  Company,  through  For- 
law, which  resulted  in  another  agreement  be- 
ing reached  under  the  terms  of  which  the 
Woodward  Lumber  Oompany  agreed  to  waive 
all  of  its  interest  in  the  net  profits  and  to 
sell  the  turpentine  privileges  In  said  Cashin 
mill  tract  for  the  sum  of  $10,000-45^000 
cash,  and  $5,000  in  12  months.  Forlaw  then 
drew  two  drafts  upon  the  Ellis-Young  Com- 
pany, one  sight  draft  for  $5,000,  which  was 
paid,  and  one  for  $5,000  payable  one  year 
after  date,  which  was  accepted  by  said  Ellis- 
Young  Company;  the  lease  from  Woodward 
Lumber  Company  being  transferred  to  the 
El  lis- Young  Company  as  security  for  the 
$10,000.  ''That  during  all  this  time,  from 
November,  1908,  down  to  the  present  time 
(being  since  the  time  when  petitioners 
brought  from  Screven  county  15  negro  hands, 
and  put  them  to  work  upon  the  turpentine 
farms  hereinbefore  referred  to),  said  work 
has  been  going  on,  has  been  conducted  in  the 
name  of  petitioners;  petitioners  being  in  pos- 
session of  said  property!  both  of  the  3,713 
acres,  and  also  of  the  said  2,000  acres  of  the 
Cashin  mill  tract  That  since  January  9, 
1904,  petitioners,  under  the  promise  afore- 
said, having  been  expecting  the  said  parties, 
Forlaw,  Young,  and  the  Ellis-Young  Oom- 
pany, to  proceed  with  the  corporation  agreed 
upon,  and  have  allowed  the  said  Forlaw  to 
go  upon  the  turpentine  farms  aforesaid  and 
supervise  the  same,  they  also  being  still  un- 
der the  control  of  one  Frank  D.  Christie, 
who  was  put  in  charge  by  petitioner  when 
the  work  first  started."  Forlaw,  Young,  and 
the  Ellis-Young  Oompany  refused  to  pay  pe- 
titioner Heath  the  $500  as  agreed,  paying  him 
only  $300,  and  refused  to  fulfil  said  contract 
made  with  petitioners  and  to  recognize  tbelr 
rights  in  said  property,  and  their  refusal  to 
so  do  was  a  breach  of  the  contract  which  re- 
leased petitioners  therefrom.  Moreover  this 
breach  was  the  part  of  a  fraudulent  scheme 
on  the  part  of  defendants,  except  the  Wood- 
ward Lumber  Company  and  Christie,  to  get 
control  of  the  turpentine  privileges  aforesaid. 
Petitioners  have  made  demand  upon  Forlaw 
to  discontinue  his  control  over  said  property 
and  all  further  operations  on  the  same,  as 
well  as  to  cease  his  supervision  of  the  em- 
ployes and  Christie;  but  to  no  avail.  Peti- 
tioners have  tendered,  and  continue  to  tender. 


to  Forlaw,  Young,  and  the  EUls-Young  Oom- 
pany, all  money  heretofore  advanced  to  them 
by  said  defendants,  and  demanded  a  recon- 
veyance of  the  leases  heretofore  described; 
but  defendants  would  neither  accept  the  ten- 
der nor  comply  with  their  demand.  Forlaw, 
Young,  and  the  Ellis-Young  Company  ob- 
tained said  original  leases  under  their  con- 
tract with  petitioners  to  act  as  factors,  and 
defendants  cannot  change  their  status  towards 
petitioners  without  petitioners*  consent.  De- 
fendants occupy  a  trust  relation  with  peti- 
tioners, which  they  have  abused:  and  by  their 
propositions  as  aforesaid  they  have  imposed 
upon  petitioners'  confidence  and  induced 
them  to  act  contrary  to  their  interests.  The 
defendants,  with  the  exception  of  the  Wood- 
ward Lumber  Company,  are  Joint  trespassers 
upon  petitioners'  property,  and  their  continu- 
ing to  supervise  the  operations  of  the  prop- 
erty is  a  daily  trespass  and  damage  to  peti- 
tioners, which  is  Irreparable  and  cannot  be 
measured  in  damages.  Forlaw  is  insolvent, 
and  his  claim  to  own  the  lease  interest  from 
the  Woodward  Lumber  Company  is  a  cloud 
upon  petitioners*  title.  The  Woodward  Lum- 
ber Company  refuses  to  recognize  petitioners 
as  the  owners  of  the  lease  executed  by  it  to 
Forlaw,  although  in  equity  petitioners  are 
the  owners  of  said  lease;  but  the  Woodward 
Lumber  Oompany  claims  In  no  way  to  be 
bound  by  the  fraudulent  imposition  put  up- 
on petitioners  by  Forlaw,  Young,  and  EUls- 
Young  Company.  Christie,  whom  petitioner 
put  in  charge  of  said  property,  and  who  is 
still  in  possession  and  control  as  the  agent 
of  petitioners,  claims  to  be  uncertain  as  to 
his  duty  and  status,  saying  that  he  does  not 
know  whose  orders  to  obey,  whether  to  obey 
Forlaw  or  to  carry  out  the  commands  of  pe- 
titioners; and  he  refuses  to  recognize  the 
rights  of  petitioners,  thereby  becoming  a 
Joint  trespasser  with  Forlaw.  He  is  insol- 
vent. Owing  to  this  condition  of  affairs  the 
work  is  not  progressing  as  It  should,  and.  If 
continued,  will  result  in  great  damage  to  pe- 
titioners. They  pray  that  a  receiver  be  ap- 
pointed to  take  charge  of  the  properties;  that 
Forlaw  and  Christie  be  enjoined  from  further 
interfering  therewith  in  any  way;  that  For- 
law, Young,  and  the  El  Us- Young  Company 
be  required  to  transfer  back  to  petitioners 
all  of  the  leases  obtained  from  petitioners; 
and  for  general  relief. 

The  petition  was  amended  by  the  allega- 
tion that  Forlaw  and  his  associates  had 
formed  a  corporation  known  as  the  "D.  J. 
Forlaw  Company,**  for  the  conduct  of  said 
turpentine  business,  without  naming  peti- 
tioners as  incorporators,  although  petition- 
ers had  fully  complied  with  their  contract; 
and  that  the  failure  of  the  defendants  to  car- 
ry out  their  agreement  has  endamaged  peti- 
tioners in  the  sum  of  $10,000;  and  they  pray 
"that  defendants  be  required  to  account  with 
petitioners  as  to  the  proceeds  of  the  busi- 
ness done  under  said  leases."  Upon  motion 
the  Woodward  Lumber  Company  and  Chris- 
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tie  were  stricken  as  parties  defendant;  to 
which  no  exception  was  taken.  Forlaw  fil- 
ed a  plea  to  the  Jurisdiction,  daiming  Chat- 
ham county  as  his  residence.  The  Jury 
found  against  his  plea.  He  made  a  motion 
for  a  new  trial,  upon  the  general  grounds* 
and  because  the  court  erred  in  charging  the 
Jury  that:  "If  you  find  that  Mr.  Forlaw 
was  a  resident  of  Richmond  county  at  that 
time,  the  form  of  your  verdict  will  be:  'We, 
the  Jury,  find  that  at  the  time  this  suit  was 
filed  D.  J.  Forlaw  was  a  resident  of  Rich- 
mond oounty/  If  yoQ  find  that  be  was  not 
a  resident  of  this  county  at  that  time,  the 
form  of  your  verdict  will  be:  *We,  the 
Jury,  find  that  D.  J.  Forlaw  at  the  time  this 
suit  was  filed  was  not  a  resident  of  Rich- 
mond county*" — the  error  being  that  the 
charge  fails  to  draw  the  proper  distinction 
between  being  a  casual  resident  of  a  county 
and  a  legal  resident  Error  was  alleged  up- 
on the  f<rflowing  charge:  "The  domicile  of 
every  person  of  full  age  and  laboring  under 
no  disability  Is  the  place  where  the  family 
of  such  person  shall  permanently  reside,  if 
In  this  state.  If  he  has  no  family,  or  they 
do  not  reside  In  this  state,  then  the  place 
where  such  person  shall  generally  lodge  shall 
be  considered  his  domicile,"  the  error  being 
in  charging  the  Jury  at  all  as  to  where  the 
domicile  of  a  person  is  who  has  no  family; 
the  evidence  being  that  Forlaw  had  three 
children  all  of  whom  were  minors.  Error 
was  further  assigned  upon  the  following  in- 
structions to  the  Jury,  as  not  being  applicable 
to  the  facts  of  the  case:  "If  a  person  shall 
reside  indifferently  at  two  or  more  places  in 
this  state,  such  person  shall  have  the  privi- 
lege of  electing  which  shall  be  his  domicile; 
and  if  such  election  be  made  notorious,  the 
place  of  his  choice  shall  be  his  domicile.  If 
no  such  election  Is  made,  or,  if  made,  is  not 
generally  known  among  those  with  whom  he 
transacts  business  in  this  state,  third  persons 
may  treat  either  one  of  such  places  as  bis 
domicile,  and  it  shall  be  so  held;  and  in  all 
such  cases  a  person  who  habitually  resides 
a  portion  of  the  year  in  one  county,  and  an- 
other portion  in  another,  shall  be  deemed  a 
resident  of  both,  so  far  as  to  subject  him  to 
suits  in  either  for  contracts  made,  or  torts 
committed  in  such  county."  "Transient  per- 
sons whose  business  or  pleasure  causes  a  fre- 
quent change  of  residence,  and  having  no 
family  permanently  residing  at  one  place  in 
this  state,  shall  be  held  and  deemed- as  to 
third  persons,  to  be  domiciled  at  such  place 
as  they  at  the  time  temporarily  occupy."  Er- 
ror was  also  assigned,  because  the  court  re- 
fused a  request  to  give  in  charge  the  follow- 
ing: "There  being  no  dispute  as  to  the  fact 
that  D.  J.  Forlaw  has  a  family  of  which  he 
was  the  legal  head,  the  only  question  of 
fact  for  you  to  determine  under  this  plea  Is 
as  to  the  place  where  the  family  resided  at 
the  time  of  the  service  of  the  writ"  The 
court  overruled  the  motion  for  a  new  trial, 
and  Forlaw  excepted. 


The  evidence  as  to  the  question  of  Jurls< 
diction  was  practically  as  follows:  Forlaw 
is  a  widower  with  three  minor  children. 
During  a  portion  of  the  year  two  of  his 
minor  children  are  away,  in  MilledgeviUe,  at 
school.  He  considered  Savannah  his  home, 
and  for  two  years  his  children  had  been  liv- 
ing there  at  the  home  of  his  brother-in-law, 
as  aforesaid.  When  he  went  to  Savannah 
he  carried  his  household  goods,  and  there 
they  have  remained  in  the  house  occupied  by 
his  children.  He  is  a  turpentine  prospector, 
hud  that  carries  him  away  from  home  most 
of  his  time.  During  the  two  years  preced- 
ing the  trial  he  had  spent  portions  of  his 
time  in  different  places  in  Florida,  Qeorgia, 
and  South  Carolina.  He  usually  went  to 
Savannah  three  times  a  week  to  see  his  chil- 
dren. While  in  Savannah  he  did  not  always 
stay  at  the  house  of  his  brother-in-law,  but 
sometimes  stayed  at  a  hotel.  He  did  not  re- 
turn his  taxes  in  Savannah,  but  paid  them 
after  this  suit  had  commenced,  for  the  cur- 
rent year  and  the  year  preceding.  "I  went 
to  Savannah  two  years  ago^"  he  testified, 
"Intending  to  make  that  my  home,  and  did 
make  It  my  home.  I  have  never  changed 
that  intention."  He  communicated  this  in- 
tention to  W.  H.  Fleming  prior  to  the  filing 
of  the  suit,  who  testified  that  he  notified 
counsel  for  the  plaintiffs  that  Forlaw  was 
not  a  resident  of  Richmond  county  before 
these  legal  proceedings  were  commenced. 
Counsel  for  plaintiffs  acknowledged  being 
80  notified  by  Fleming,  but  said:  "I  remem- 
ber the  conversation,  but  don't  think  it  oc- 
curred before  we  filed  the  suit."  Forlaw 
had  lived  in  Richmond  county  about  two 
months  before  the  suit  was  filed,  spending 
his  time  at  a  turpentine  camp  which  he  re- 
ferred to  as  "home."  He  brought  bed- 
clothes and  other  necessities  with  him  when 
he  came  to  Richmond  county,  with  which  he 
fitted  up  hid  "shanty"  at  the  camp.  At  the 
time  of  the  trial,  he  had  been  in  Richmond 
county  about  nine  months,  during  which 
time  he  had  made  five  or  six  trips  to  Savan- 
nah. Forlaw  and  the  Ellis-Young  Company 
filed  demurrers  to  the  petition  upon  the  fol- 
lowing grounds:  (1)  The  petition  does  not 
set  forth  a  cause  of  action  against  "this 
defendant"  (2,  8)  The  contract  of  lease  set 
forth  in  the  petition  is  void,  for  the  reason 
that  it  was  not  in  writing,  and  was  not  to  be 
performed  within  a  year  from  its  date,  and 
there  has  been  no  such  part  performance  as 
to  take  it  out  of  the  statute  of  frauds.  (4,  6) 
Defendants  made  no  valid  and  binding  con- 
tract for  the  formation  of  the  corporation 
named  in  the  petition;  and  Forlaw  made 
the  lease  from  the  Woodward  Lumber  Oom- 
pany  not  as  the  agent  of  the  petitioners,  but 
in  his  own  name.  The  court  overruled  these 
demurrers,  and  the  defendants  excepted. 
Young  also  demurred,  upon  the  ground  that 
the  petition  set  forth  no  cause  of  action 
against  him,  as  it  appeared  that  he  acted 
only  as  agent,  and  not  individually.    His  de- 
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murrer  was  sustained,  and  the  plaintiffs  ex- 
cepted. 

Wm.  H.  Fleming,  for  plaintiff  in  error.  W. 
K.  Miller,  for  defendant  in  error. 

BECK,  J.  (after  staUng  the  facts).  1.  If 
the  three  minor  children  of  the  plaintiff  in 
error,  Forlaw,  had  resided  permanently 
under  a  roof  which  he  had  provided  and  under 
which  he  himself  lodged  when  on  his  visits 
to  them,  we  might  have  been  able  to  hold  as 
a  matter  of  law  that  even  though  the  greater 
part,  or  practically  all,  of  his  time  was  passed 
at  other  places  in  other  counties  or  in  other 
states,  he  had  a  family.  But  that  is  not  the 
case  presented  by  the  record  in  the  cause 
arising  out  of  the  issue  made  by  the  plea  to 
the  Jurisdiction.  "A  family  is  defined  as  a 
collective  body  of  persons  who  form  one 
household,  under  one  head,  and  one  domestic 
government,  including  parents,  children,  and 
servants,  and,  as  sometime  used,  even  lodgers 
or  boarders."  12  Am.  &  Eng.  Enc.  L.  (2d 
Ed.)  866.  Again:  "A  family  is  a  collective 
body  of  persons  who  live  in  one  house  and  un- 
der one  manager."  Webster's  Dictionary. 
And  again:  "Parents  with  their  children, 
whether  they  dwell  together  or  not ;  ♦  ♦  • 
in  a  narrow  use  the  children  of  the  same 
parents,  considered  collectively  or  apart  from 
the  parents."  Century  Dictionary.  "In  a 
broad  sense  the  word  'family'  may  include  all 
the  person's  children,  whether  living  with  him 
or  not,  and  even  their  relatives;  but  in  a 
more  limited  sense  it  includes  only  those 
living  together  as  one  household."  Hart  v. 
Goldsmith,  51  Conn.  479.  "'Family'  is  de- 
fined as  (1)  persons  who  collectively  live  to- 
gether in  a  house  or  under  one  head ;  a  house- 
hold ;  (2)  those  who  are  of  the  same  lineage, 
or  who  are  descended  from  one  common  pro- 
genitor; a  race  or  tribe;  a  house."  Peeler 
V.  Peeler,  68  Miss.  141,  8  South.  392.  The 
word  "family"  has  no  one  fixed,  technical  def- 
inition. Its  meaning  varies  very  greatly  ac- 
cording to  the  subject  of  the  law  in  which  It  is 
used ;  it  varies  in  different  statutes,  and  has 
received  various  definitions  in  different  juris- 
dictions, even  in  the  interpretation  of  statutes 
substantially  identical.  The  very  extensive 
range  of  these  definitions  is  well  illustrated 
in  the  numerous  citations  of  authorities  given 
under  the  first  definition  of  the  subject,  from 
the  American  &  English  Encyclopedia  of  Law, 
above  quoted.  It  follows  that  the  meaning 
of  the  word  "family,"  In  the  section  of  the 
Code  defining  domicile  is  not  necessarfly 
Identical  with  the  meaning  of  the  same  word 
as  used  in  the  homestead  and  exemption 
laws;  and  we  find  still  further  variations  of 
Its  meaning  when  we  pursue  it  to  criminal 
laws  and  police  regulations.  See  Goode  v. 
State,  16  Tex.  App.  414;  Bones  v.  State 
(Ala.)  23  South.  485. 

Without  attempting  to  select  from  the  nu- 
merous definitions  of  the  word  "family"  one 
that  would  be  so  comprehensive  and  general 
as  to  be  applicable  In  all  cases,  we  think  that 


no  definition  of  the  word  as  used  in  Civ.  Code, 
f  1824,  would  be  acceptable  or  satisfactory 
that  does  not  convey  the  idea  of  unity  of  the 
household  in  which  are  gathered  the  members 
of  the  family  as  one  collective  body  under 
the  management  or  control  of  the  hpad  there- 
of, or  to  which  the  head  of  the  family,  though 
called  away  by  the  demands  of  business  for 
periods  of  longer  or  shorter  duration,  con- 
stantly returns  or  expects  to  return.  There 
was  evidence  In  the  case  at  bar  from  which 
the  jury  would  have  been  authorized  to  find 
that  Forlaw  was,  in  this  sense  of  the  word, 
the  head  of  a  family.  And,  as  we  view  the 
case,  the  preponderance  of  the  evidence  was 
in  support  of  his  contention  on  this  point. 
But  there  was  evidence  to  the  contrary,  which 
authorized  a  different  finding.  From  For* 
law's  own  testimony  we  are  left  in  doubt 
as  to  the  terms  upon  which  his  children  were 
living  with  the  brother-in-law,  when  they 
were  in  the  latter's  house.  His  son  was 
"there  all  the  time,"  whether  as  a  boarder  or 
as  a  member  of  the  brother-in-law's  household 
the  record  is  silent  His  daughters  "are 
there  when  they  are  through  with  school,*' 
but  how  much  time  they  spend  at  school 
as  compared  with  the  duration  of  their  stay 
under  the  brother-in-law's  roof  we  are  left 
to  conjecture.  His  household  goods  and 
furniture  were  also  at  his  brother-in-law's, 
but  whether  in  use  as  the  furniture  In  any 
particular  room,  or  whether  stored  away  In 
the  house,  we  have  no  means  of  discovering. 
The  defendant  whose  domicile  Is  in  question 
had  not  paid  taxes  in  Chatham  county,  not 
even  a  poll  tax,  nor  had  he  returned  any  prop- 
erty for  taxation  In  that  county  until  after 
this  suit  was  filed  against  him  and  his  code- 
fendants.  When  he  visited  his  family  in  the 
city  of  Savannah  he  stayed  at  a  hotel  when  he 
did  not  stay  at  the  place  with  his  children; 
but  what  proportion  of  this  time  when  in 
Savannah  he  spent  at  the  latter  place,  and 
what  at  the  hotel,  we  are  again  left  to  infer 
from  indefinite  and  very  general  statements. 
As  was  pertinently  suggested  in  argument 
here,  in  the  event  suit  against  Forlaw  had 
been  brought  In  Chatham  county  and  it  bad 
been  desired  to  serve  the  writ  upon  him  at 
his  "Most  notorious  place  of  abode,"  should 
it  have  been  left  at  the  residence  of  his 
brother-in-law  or  at  the  hotel  where  he  fre- 
quently lodged?  Or  again,  suppose  that  one 
of  his  children  had  resided  permanently  In 
Chatham  county  and  the  other  two  in  Bald- 
win while  he  was  sojourning  in  Richmond, 
where  would  his  domicile  have  been?  That 
would  be  determined  from  intention,  decla- 
rations, and  acts,  making  It  a  fact  to  be  deter- 
mined by  the  jury  under  the  Instructions  of 
the  court,  and  not  by  the  court,  as  a  matter  of 
law.  "The  existence  or  nonexistence  of  a 
domicile  in  a  given  locality,  where  the  fact^i 
are  confilcting,  Is  a  mixed  question  of  law 
and  fact.  So  far  as  It  involves  questions  of 
fact,  including  the  ascertainment  of  the  inten- 
tion of  the  party,  it  is  solely  within  the 
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province  of  the  jury,  whose  determination 
is  conclnsive,  unless  the  verdict  is  set  aside 
aa  having  been  against  the  evidence.  •  *  • 
As  generally  speaking  the  question  of  what 
should  be  considered  the  domicile  of  a  party 
is  in  all  cases  rather  a  question  of  fact  than 
of  law."  9  Gyc.  865.  What  we  have  ruled 
touching  the  meaning  of  the  word  *'family*' 
is  altogether  in  reference  to  the  sense  in 
which  it  is  used  in  Civ.  Code,  f  1824,  defining 
domicile.  In  other  connections  the  word 
might  have  a  broader,  or  a  more  limited,  or 
a  more  technical  meaning;  as,  for  instance,  in 
the  laws  relating  to  homestead  and  exemp- 
tions. Rountree  v.  Dennard,  50  6a.  629,  27 
Am.  Rep.  401.  See,  also,  Fulghum  v.  Strick- 
land, 123  Ga.  258,  51  S.  E.  294. 

From  what  we  have  said  above,  the  con- 
clusion reached  in  headnotes  2,  8,  4,  and  5 
necessarily  follows. 

6.  This  case  la  clearly  within  the  funda- 
mental equitable  principle  laid  down  in  the 
sixth  headnote.  It  is  true  that  Forlaw  was 
not  nominally  the  agent  of  the  plaintiffs  in 
this  case.  He  was  the  agent  of  the  Ellis- 
Young  Company,  who  were  the  factors  of  the 
plaintiffs;  but  he  brought  himself  within  con- 
fidential relations  of  a  fiduciary  character 
with  Heath  and  Hogan  when  he  and  Young, 
by  advising  with  the  former  and  suggesting 
material  changes  in  the  terms  of  the  lease 
which  had  been  contracted  for  with  the  Wood- 
ward Lumber  Company,  induced  them  to 
waive  their  (plaintiff's)  interest  and  right  in 
the  turpentine  privileges  in  the  Cashln  mill 
tract,  so  that  a  new  lease  might  be  obtained 
from  the  lumber  company  of  the  turpentine 
privileges  on  this  valuable  tract  of  land. 
It  is  true  that  Forlaw  took  the  lease  from 
the  lumber  company  to  himself  individually, 
but  this  was  under  an  agreement  and  under- 
standing between  him  and  the  plaintiffs,  ac- 
cording to  which  a  corporation  should  be 
formed  and  a  one-third  Interest  of  the  stock 
thereol  taken  by  Heath  and  Hogan,  the  Ellis- 
Young  Company  furnishing  them  the  money 
with  which  to  pay  for  the  same.  So  the  new 
lease  of  the  mill  tract,  whether  Heath  and 
Hogan,  or  the  Ellis-Young  Company,  or  For- 
law were  named  therein  as  lessees,  was  for 
the  benefit  of  the  corix>ration  which  was  to 
be  created;  that  is,  for  the  benefit  of  the 
Incorporators,  two  of  whom  were,  under  the 
stipulations  set  forth  in  the  petition,  to  be 
these  plaintiffs.  When  Forlaw  went  to  the 
Woodward  Lumber  Company  to  secure  the 
new  lease,  he  went  armed  with  knowledge, 
with  authority,  with  power  he  had  acquired 
because  of  the  confidential  relations  into 
which  he  had  been  brought  with  the  two 
men  who  are  now  seeking  equitable  relief. 
The  plaintiffs  themselves,  through  Forlaw, 
had  opened  nej^otiations  with  the  Woodward 
Lumber  Company,  which  resulted  In  an  agree- 
ment being  reached  whereby  the  lumber  com- 
pany agreed  to  sell  the  entire  turpentine 
privileges  on  the  Cashln  mill  tract  for  a  fix- 
ed sum,  waiving  Its  rights  to  a  part  of  the 


profits  arising  from  the  business  which  had 
been  stipulated  for  in  the  first  contract  The 
lease  to  Forlaw  could  not  have  been  obtained 
but  for  the  agreement  and  consent  of  the 
plaintiffs  that  it  should  be  made,  or  that  agree- 
ment and  consent  had  but  for  the  confidence 
reposed  by  the  plaintiffs  in  Young  and  For- 
law. The  latter  and  certain-named  associ- 
ates, neither  of  whom  were  Heath  or  Hogan, 
proceeded  to  secure  a  charter  for  a  cor- 
poration under  the  name  of  the  "D.  J.  For- 
law Company,"  but  with  the  identical  object 
and  the  same  rights,  powers,  and  privileges  as 
had  been  contemplated  for  the  corporation 
agreed  upon  between  himself,  Young  and  the 
plaintiffs.  To  rule  that  the  Ellis-Yoimg  Com- 
pany was  to  be  permitted  to  hold  the  leases 
assigned  to  it  to  the  turpentine  privileges  in 
the  3,713  acres  and  the  lease  to  the  Cashln 
mill  tract,  executed  to  Forlaw  and  assigned 
by  him  to  the  Ellis- Young  Company,  would 
be  a  holding  at  variance  with  the  doctrine 
established  by  numerous  authorities,  and  it 
would  be  unsupported  by  any  authority  to 
which  our  attention  has  been  directed. 

The  safe  principle  and  sound,  under  the 
facts  of  a  case  like  this,  seems  to  be  one 
announced  in  the  American  note  to  Keech  v. 
Sandford,  1  Lead.  Cas.  Eq.  53,  where  It 
was  thus  forcibly  and  comprehensibly  ex- 
pressed: "Wherever  one  person  is  placed  in 
such  relation  to  another,  by  the  act  or  con- 
sent of  that  other,  or  the  act  of  a  third  per- 
son, or  of  the  law,  that  he  becomes  interested 
for  him,  or  interested  with  him,  in  any  sub- 
ject of  property  or  business,  he  is  prohibited 
from  acquiring  rights  in  that  subject  antag- 
onistic to  the  person  with  whose  interests 
he  has  become  associated."  And  in  the  case 
of  Conant  v.  Rlseborough,  189  111.  891,  28  N. 
B.  791,  it  was  said:  "The  principles  ap- 
plicable to  the  facts  of  this  case  are  well 
settled  by  the  authorities.  'If  confidence  is 
reposed.  It  must  be  faithfully  acted  upon  and 
preserved  from  any  intermixture  of  Imposi- 
tion. If  influence  is  acquired,  it  must  be 
kept  free  from  the  taint  of  selfish  Interest 
and  cunning  and  overreaching  bargains.'  1 
Story's  Eq.  Jur.  S  808.  Where  a  person  is  in- 
trusted as  a  confidential  agent  with  the  con- 
duct of  business  where  he  professes  not  to  act 
for  himself,  but  for  others  who  have  placed 
their  confidence  In  him,  he  is  disabled  In 
equity,  even  though  he  may  be  a  volunteer, 
from  dealing  In  the  matter  of  his  agency  on 
his  own  account.  'The  agency  being  es- 
tablished, he  will  be  compelled  to  transfer  the 
benefit  of  his  contract,  althousrh  he  may  swear 
that  he  purchased  on  his  own  account.'  Den- 
nis V.  McCagg,  32  111.  429.  The  rule  appllefl, 
not  only  to  persons  standing  In  a  direct 
fiduciary  relation  towards  others,  but  s^^o 
to  those  who  occupy  any  position  out  of  which 
a  similar  duty  ought.  In  equity  and  pood 
morals,  to  arise.  No  party  can  be  permitted 
to  purchase  an  Interest  when  he  has  a  duty 
to  perform  which  is  Inconsistent  with  the 
character  of  a  purchaser.    Davis  t.  Hamlin, 
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108  111.  89,  48  Am.  Rep.  641;  Vallette  t. 
Tedens,  122  111.  607,  14  N.  E.  52,  3  Am.  St 
Rep.  502.'*  And  the  facts  demanding  the 
application  of  these  rules  and  principles,  the 
statute  of  frauds  cannot  be  invoked  to  pre- 
vent it 

If  the  allegations  of  the  eqnltable  peti- 
tion In  this  action  are  true  (and  they  are  to 
be  taken  as  true  as  against  the  demurrer),  the 
Ellis-Toung  Ck>mpany,  the  factors  of  plaintiffs, 
stand  in  a  fiduciary  relation  to  them,  and, 
if  the  fraud  and  conspiracy  alleged  can  be 
proved,  are  trustees  ex  malificio;  and  the 
same  is  true  of  Forlaw,  In  whose  name  the 
lease  from  the  Woodward  Lumber  Company 
was  executed,  should  the  same  charges  be  es- 
tablished by  the  evidence.  In  another  well- 
reasoned  opinion  from  the  court  last  quoted* 
we  have  the  following  ruling  which  strength- 
ens the  conclusion  we  have  reached  in  the 
case  at  bar.  "Where  a  confidential  agent  of 
one  having  a  lease  of  a  theater,  who,  from  his 
position,  was  well  acquainted  with  the  profits 
of  his  principal  in  the  use  of  the  building,  and 
who  knew,  some  months  before  the  old  lease 
expired,  that  the  latter  was  desirous  of  re- 
newing his  lease,  offered  privately  to  lease 
the  theater  of  the  owner,  proposing  to  give  a 
larger  rental  than  was  reserved  in  the  old 
lease,  and  denied  to  his  principal  that  he  was 
competing  with  him  for  the  lease,  but  in  fact 
did  procure  a  lease  to  be  made  to  himself, 
it  was  held,  that  the  benefit  of  such  lease  a 
court  of  equity  would  hold  to  inure  to  his 
principal,  and  that  the  agent  would  be  held 
to  hold  the  same  as  trustee  for  his  principal." 
Davis  V.  Hamlin,  cited  supra.  It  was  con- 
tended by  counsel  for  the  losing  party  In  that 
case  that  the  rule  which  the  court  applied, 
which  holds  an  agent  to  be  a  trustee  for  his 
principal,  had  no  particular  application  to  the 
case,  because  Davis,  the  agent,  was  not  an 
agent  to  obtain  a  renewal  of  the  lease,  and 
vtras  not  charged  with  any  duty  in  regard 
thereto ;  that  his  was  bat  the  specific  employ- 
ment to  engage  amusements  for  the  theater, 
and  that  he  was  only  an  agent  within  the 
scope  of  that  employment;  that  Hamlin, 
having  a  lease  which  would  expire  on  a  cer- 
tain date,  had  no  right  or  Interest  in  the  prop- 
erty thereafter,  and  that  Davis  "in  negotia- 
ting for  the  lease  did  not  deal,  with  any  prop- 
erty wherein  he  had  an  interest,  and  that  the 
leased  property  was  not  the  subject-matter 
of  any  trust  between  them."  It  was  further 
argued  that  the  relation  there  between  Ham- 
lin and  Davis  was  only  one  of  master  and 
servant  or  of  employer  and  employ^,  and  that 
the  rule  had  never  been  applied  to  that  rela- 
tion as  a  class,  "that  the  classes  coming  with- 
in that  doctrine  are  embraced  within  the  list 
of  defined  confidential  relations,  such  as  trus- 
tees and  beneficiary,  guardian,  and  ward, 
etc."  But  the  court  replied  that  the  subject 
was  not  comprehended  within  any  such  nar- 
rowness of  view,  but  that  in  applying  the 
rule,  it  is  the  nature  of  the  relation  which  is 
to  be  regarded,  and  not  the  designation  of  the 


man  filling  the  relation.  Or,  as  clearly  ex- 
pressed in  an  elementary  work  on  equity, 
"The  rule  under  discussion  applies  not  only  to 
persons  standing  in  a  direct  fiduciary  rela- 
tion towards  others,  such  as  trustees,  execu- 
tors, attorneys,  and  agents,  but  also  to  those 
who  occupy  every  position  out  of  which  a 
similar  duty,  in  equity  and  good  morals, 
ought  to  arise."  Bishop,  Eq.  f-93.  See,  also, 
Fricker  v.  Amerlcus  Mfg.  Ck>.  (Oa.)  52  S.  E. 
65.  And  we  have  no  hesitancy  In  afllrmlng 
the  Judgment  overruling  the  demurrers  of 
Forlaw  and  the  Ellls-Toung  Company. 

7.  As  to  J.  R.  Young,  since  it  does  not  ap- 
pear that  he  acted  other  than  as  agent  for  the 
Ellis- Young  Company ;  and  there  being  noth- 
ing clearly  and  distinctly  alleged  to  show 
mala  fides  on  his  part,  nor  any  allegations 
showing  that  he  participated  in  the  profits 
arising  from^  the  fraudulent  scheme  or  con- 
spiracy, his  demurrer  was  properly  sustained. 

Judgment  in  each  case  affirmed.  All  the 
Justices  concurring. 

'  (IMGfl.  275) 

WALEiBR  V.  WADLBY  et  aL 
(Supreme  Court  of  Georgia.    Nov.   13,   1905.) 

1.  Landlord  and  Tenant  —  Lbase  —  Cozv- 
STBTJCTioN— Continuance— Option  of  Les- 
see. 

A  lease  contract,  wherein  the  owner  of  land 
demises  the  premises  for  one  year,  with  an 
option  to  the  tenant  during  that  year  to  extend 
the  lease  for  four  years  upon  *'notice  of  inten- 
tion to  take  this  option,"  and  a  further  option 
of  renting  the  premises  for  an  additional  term 
of  five  years  at  an  increased  rental,  notice  of 
acceptance  of  which  to  be  given  by  the  tenant 
at  a  stated  time  preceding  the  commencement  of 
such  additional  term,  is  a  lease  for  ten  yean 
at  the  election  of  the  lessee,  absolute  for  the 
first  year,  and  optional  with  the  lessee  as  to 
the  future  continuance  under  the  terms  and  con- 
ditions prescribed  in  the  lease  contract 

[Ed.  Note. — For  cases  in  point,  see  vol.  S2, 
Cent.  Dig.  Landlord  and  Tenant,  f  275.] 

2.  Same  —  Assignment  —  Sublkitiiio  —  Re- 
newal OF  Lease. 

A  covenant  In  such  a  lease  contract  that 
the  lessee,  **his  heirs,  executors,  and  adminis- 
trators, shall  not  be  at  liberty  to  assign  this 
lease  or  sublet  said  premises  or  any  part  there- 
of for  the  whole  or  any  part  of  said  term,  or 
place  any  tenant  upon  said  premises  or  any 
part  thereof,  without  the  consent'*  of  the  lessor, 
IS  not  confined  to  the  first  year,  but  extends 
during  the  continuance  of  the  lease,  where 
the  term  has  been  extended  at  the  election  of 
the  tenant 

[Ed.  Note. — ^For  cases  in  point,  see  voL  32, 
Cent  Dig.  Landlord  and  Tenant,  f  275.] 

8.  Same— Breach  of  Covenant. 

Where  by  such  lease  the  premises  are  de- 
mised to  the  lessee,  his  executors  and  admin- 
istrators,  and  upon  the  death  of  the  lessee 
letters  of  administration  upon  his  estate  are 
granted  to  one  of  his  heirs  at  law,  a  written 
assignment  of  the  lease  by  all  of  the  heirs  at 
law,  without  the  assent  of  the  lessor,  and  an 
entry  by  the  assignee  with  the  knowledge  and 
acquiescence  of  the  administrator,  constitute  a 
breach  of  the  covenant  as  to  subletting. 

[Ed.  Note. — For  cases  in  point  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant,  {  228.] 
4.  Same— Waives  of  Bbeach. 

Acceptance  by  the  lessor  of  rent  after  the 
commission  of  such  breach  will  not  amouot  to 
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a  waiver  of  the  coTenant  asainst  aabletting, 
unless  at  the  time  of  receiving  the  rent  the 
lessor  had  full  knowledge  of  the  facts.  Where 
the  rent  is  due  and  payable  annually,  knowl- 
edge by  the  lessor  that  there  has  becm  a  breach 
of  the  covenant  during  the  year  for  which  the 
rent  is  received  will  amount  to  a  waiver  of 
the  covenant  so  far  as  that  year  is  concerned, 
but  cannot  be  treated  as  an  acquiescence  In 
the  assignment  for  the  full  term  of  the  lease^ 
when  the  lessor  had  no  knowledge  that  such 
an  assignment  had  been  made. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
Cent.  Dig.  Landlord  and  Tenant,  f  845.] 

6.  Same— Plkadinq. 

A  waiver  of  a  breach  of  covenant  may  be 
pleaded  in  bar  to  an  action  brought  by  the 
lessor  against  the  lessee  and  his  assignee  to  re- 
cover possession  of  the  premises  because  of  an 
alleged  forfeiture  of  the  lease  growing  out  of 
such  breach  of  covenant;  but  the  establishment 
of  this  defense  will  not  entitle  the  lessee  or 
his  assignee  to  be  reimbursed  for  expenses  in- 
curred in  making  valuable  and  permanent  im- 
provements upon  the  premises  during  their  oc- 
cupancy of  the  same. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
Cent.  Dig.  Landlord  and  Tenant,  f  593.] 

a   DI8MISSAI/—SBVEBAL    DEFENDANTS. 

A  plaintiff  may,  as  a  matter  of  right,  strike 
the  name  of  one  of  several  defendants,  where 
there  is  no  relief  prayed  by  such  defendant 
against  the  plaintiff  or  her  codefendants,  tak- 
ing the  risk  of  the  effect  which  the  exercise 
of  this  right  may  have  on  his  case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Dismissal  and  Nonsuit,  {  44.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Burke  County; 
H.  C.  Hammond,  Judge. 

Action  by  Mrs.  M.  J.  Walker  against  Mrs. 
M.  J.  Wadley  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed. 

On  the  17th  day  of  March,  1003,  Mrs.  M. 
J.  Walker  brought  a  complaint  for  land 
against  Mrs.  M.  J.  Wadley,  as  administra- 
trix of  the  estate  of  W.  M.  Wadley,  and 
Daniel  Sons  &  Palmer,  J.  F.  Carter,  and 
William  Wamock.  Two  of  the  defendants, 
Mrs.  Wadley  as  administratrix  and  the  firm 
of  Daniel  Sons  &  Palmer,  filed  an  answer. 
In  which  they  denied  the  right  of  the  plain- 
tiff to  recover  and  set  up  the  following  spe- 
cial defense:  On  November  17,  1899,  the 
plaintiff  conveyed  the  land  sought  to  be  re- 
covered to  William  M.  Wadley  for  one  year, 
with  the  option  of  four  more,  at  and  for  the 
yearly  rental  of  $325,  with  a  further  option 
of  five  years  longer  at  $350  a  year.  Wadley 
took  possession,  remained  the  first  year,  and 
subsequently,  on  October  1,  1900,  exercised 
his  option  to  remain  four  years  longer.  He 
died  on  November  17,  1900,  In  possession  of 
the  property,  after  he  had  become  bound  for 
four  years  more  at  a  yearly  rental  of  $325 
a  year,  with  the  right  and  privilege  of  keep- 
ing the  premises  for  five  years  longer  at  an 
increased  rental  of  $350  a  year.  After  his 
death  his  administratrix  continued  the  pos- 
session of  her  Intestate,  and  expects,  in  be- 
half of  his  estate,  to  exercise  the  option  fw 
Ave  yea/8  longer,  at  the  time  he  was  re- 
quired to  do  so,  to  wit,  oo  October  t,  IML 


Acting  under  the  contract  of  rental,  Wadley 
incurred  a  great  deal  of  expense  preparatory 
to  carrying  on  farming  operations  upon  the 
leased  premises,  and  erected  valuable  im- 
provements thereon,  paid  the  rent  when  due, 
up  to  the  time  of  his  death,  and  his  admin- 
istratrix has  since  paid  the  rent  as  it  fell 
due.  In  order  to  carry  on  the  farming  oper- 
ations, care  for  the  premises  of  the  plaintiff, 
and  protect  the  interest'  of  the  estate  there- 
in, the  administratrix  has  associated  with 
her  the  other  defendants  in  the  use,  occupa- 
tion, and  cultivation  of  the  land;  and,  *Vith 
full  knowledge  of  the  situation,"  the  plain- 
tiff has  accepted  payment  from  the  defend- 
ants for  the  use  and  occupation  of  the  prop- 
erty, and  no  rent  is  due  the  plaintiff.  As 
she  "elects  to  turn  out  these  defendants,  she 
must  in  equity  return  to  defendants  $1,104, 
the  yalue  of  the  permanent  improvements 
placed  by  them  on  said  property,  and  for 
which  the  said  property  is  In  equity  charge- 
able, said  improvements  being  necessary  and 
[having]  increased  the  value  of  the  land*  and 
also  return  to  the  estate  of  Wadley  his 
expenditures  used  on  the  property  rented 
from  her  of  $1,000,  and  also  pay  his  estate 
the  further  sum  of  $2,500,  the  value  of  said 
premises  for  the  unexpired  term  of  rental 
over  and  above  the  contract  rate,"  The 
answer  concluded  with  a  prayer  that  the  de- 
fendants have  Judgment  against  the  plain- 
tiff for  these  several  amounts.  The  plaintiff 
demurred  to  the  defendants'  special  plea, 
on  the  grounds  (1)  that  the  allegations  of 
fact  therein  set  forth  presented  no  legal  or 
equitable  defense,  and  (2)  that  they  did  not 
present  any  equity  for  the  consideration  of 
the  court,  or  entitle  the  defendants  to  in- 
voke the  equitable  powers  of  the  court.  The 
court  overruled  the  demurrer,  whereupon 
the  respective  parties  agreed  that  the  presid- 
ing judge  should,  without  the  intervention  of 
a  Jury,  try  the  case  upon  an  agreed  state- 
ment of  facts  and  certain  evidence  to  be 
submitted  in  connection  therewith.  Pending 
the  hearing  before  the  Judge  the  plaintiff 
sought  to  amend  her  petition  by  striking 
therefrom  the  name  of  Mrs.  Wadley,  as 
administratrix,  as  it  appeared  from  the  evi- 
dence that  she  was  not  in  possession  of  the 
premises  at  the  date  of  the  Institution  of 
the  action;  but  the  Judge  declined  to  allov( 
the  proffered  amendment  to  be  made. 

From  the  agreed  statement  of  facts  th(. 
following  appears  : 

The  title  to  the  land  sued  for  is  in  Mrs. 
Walker,  the  plaintiff,  and  was  at  the  com- 
mencement of  the  action ;  and  she  was  in  the 
legal  and  quiet  possession  of  the  premises 
jxp  to  January  1,  1900.  .On  November  17, 
1809,  she  executed  a  lease  to  W.  M.  Wadley, 
since  deceased,  in  which  she  was  designated 
as  party  of  the  first  part  and  he  as  party  of 
the  second  part,  and  which  embraced  the  fol- 
lowing recitals  and  provisions:  '*That  the 
said  party  of  the  first  part,  for  and  in  con- 
rtderation  of  the  rents  hereinafter  reserved 
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to  be  paid,  and  the  covenants  to  be  performed 
by  the  said  party  of  the  second  part,  hath 
demised,  leased,  and  to  farm  let,  and  by  these 
presents  doth  demise,  lease,''  etc.,  the  planta- 
tion in  Burke  county  known  as  the  "Walker 
Place,"  containing  900  acres,  more  or  less, 
"to  have  and  to  hold  said  plantation  unto 
the  said  party  of  the  second  part,  his  execu- 
tors, administrators,  or  assigns,  when  per- 
mitted, from  the  1st  day  of  January,  in  the 
year  1000,  for  the  full  end  and  term  of  the 
year  thence  next  ensuing.  And  the  said 
party  of  the  second  part  doth  covenant  and 
agree  to  pay  the  said  party  of  the  first  part, 
her  executors,  administrators,  and  assigns, 
the  sum  of  $325,  annually  during  the  term 
aforesaid,  in  one  payment  on  November  1, 
1900,  and  that  without  any  abatement*'  The 
party  of  the  second  part  also  covenants  to 
keep  the  premises  in  repair  while  he  con- 
tinues to  occupy  the  same.  "And  it  is  fur- 
ther covenanted  that  the  said  party  of  the 
second  part,  his  heirs,  executors,  and  admin- 
istrators, shall  not  be  at  liberty  to  assign 
this  lease  or  sublet  said  premises,  or  any  part 
thereof,  for  the  whole  or  any  part  of  said 
term,  or  place  any  tenant  upon  said  premises 
or  any  part  thereof,  without  the  consent  of 
the  said  party  of  the  first  part  And  the 
party  of  the  second  part  shall  have  the  op- 
tion of  renting  the  said  plantation  for  the 
further  term  of  four  years  after  the  comple- 
tion of  the  first  term,  at  a  yearly  rental  of 
$325,  payable  on  the  1st  day  of  November  in 
each  year;  notice  of  intention  to  take  this 
option  to  be  given  by  October  1,  1900.  And 
in  the  event  of  acceptance  of  said  option,  the 
party  of  the  second  part  shall  have  a  further 
option  of  renting  the  said  plantation  for  a 
further  term  of  five  years,  at  an  annual  rent- 
al of  $375,  payable  on  the  1st  day  of  Novem- 
ber in  each  year;  notice  of  intention  to  take 
this  option  to  be  given  by  the  Ist  day  of  Oc- 
tober preceding  the  commencement  of  said 
tenn.  And  it  is  further  covenanted  that  if 
default  shall  be  made  in  the  payment  of  the 
rents  reserved  to  be  paid  within  one  month 
from  the  time  the  same  shall  become  due, 
or  if  any  of  the  covenants  agreed  to  be  kept 
by  the  said  party  of  the  second  part  in  the 
foregoing  indenture  shall  be  broken,  it  shall 
and  may  be  lawful  for  the  said  party  of  the 
first  part  to  determine  this  lease  by  24 
hours'  notice  in  writing;  and  upon  giving  the 
said  notice,  this  lease,  and  every  part  and 
parcel  thereof,  shall  become  void,  except  to 
enable  the  party  of  the  first  part  to  collect 
all  rents  which  may  be  due  up  to  the  time  of 
said  notice;  and  upon  such  notice,  all  right 
of  the  party  of  the  second  part  shall  cease 
and  utterly  determine,  and  it  shall  be  law- 
ful for  the  said  party  of  the  first  part  to  re- 
sume and  retake  possession  of  said  premises, 
either  by  personal  entrance  or  by  any  process 
under  the  acts  of  the  General  Assembly  of 
the  state  of  Georgia  in  that  behalf  provided." 
This  contract  of  lease  was  executed  under  seal 
by  each  of  the  parties  thereto,  and  Wadley 


entered  into  possession  under  this  lease  on 
January  1,  1900.  On  or  about  August  29, 
1900,  he  notified  Wm.  Jones  Walker,  agent 
for  Mrs.  Walker,  that  it  was  his  intention  to 
accept  the  option  under  the  lease  for  an  ad- 
ditional term  of  four  years  after  the  expira- 
tion of  the  first  term.  Wadley  died  Novem- 
ber 17,  1900,  in  possession  of  the  premises, 
after  having  paid  the  rent  for  1900.  Mrs. 
Wadley  obtained  temporary  letters  of  ad- 
ministration upon  his  estate  on  November 
21,  1900,  and  permanent  letters  on  January 
7,  1901.  She  made  repeated  efforts  to  induce 
Mrs.  Walker  to  permit  her  to  sublet  the  land 
or  assign  the  lease,  which  Mrs.  Walker  de- 
clined to  assent  to.  Neither  in  the  appraise- 
ment of  the  estate  of  Wadley  nor  in  the  re- 
turns of  his  administratrix  was  any  refer- 
ence made  to  the  lease  of  the  Walker  place. 

In  the  year  1900,  during  the  lifetime  of 
Wadley,  he,  without  the  consent  of  Mrs. 
Walker,  sublet  portions  of  the  plantation  to 
certain  tenants  for  that  year,  taking  rent 
notes  from  them;  but  the  remainder  of  the 
plantation  was  farmed  by  him  on  the  cropper 
or  wages  system.  In  the  summer  or  fail 
of  1900  he  also,  without  the  consent  of  Mrs. 
Walker,  rented  various  farms  on  the  place 
to  tenants  for  the  year  1901;  but  these 
tenants  did  not,  as  such,  cultivate  the  land 
in  1901,  having  given  up  their  leases  upon 
the  death  of  Wadley.  In  the  month  of  De- 
cember, 1900,  Mrs.  Wadl^  and  the  other  heirs 
at  law  of  W.  M,  Wadley,  sold  the  personal 
property  of  his  estate  and  assigned  the 
aforesaid  contract  of  lease  to  Daniel  Sons  & 
Palmer;  the  transfer  of  this  lease  being 
reduced  to  writing  and  dated  to  correspond 
with  the  time  the  sale  was  effected.  The 
consideration  for  the  assignment  of  the  lease 
was  the  payment  by  the  assignee  of  $150 
over  and  above  the  annual  rental  provided 
for  in  the  lease.  The  firm  of  Daniel  Sons  & 
Palmer  took  possession  of  the  Walker  place 
under  this  assignment  on  January  ,1,  1901, 
and  remained  in  possession,  through  persons 
acting  under  authority  as  its  representatives, 
up  to  the  time  the  present  action  was  filed 
on  March  17,  1903,  "relying  upon  the  war- 
ranty of  Mrs.  M.  J.  Wadley  and  her  promise 
to  keep  them  in  possession."  Neither  Mrs. 
Walker  nor  her  agent  or  attorneys  had 
knowledge  of  this  assignment  until  March 
81,  1905,  when  the  writing  was  exhibited  to 
them,  having  been  impressed  by  corres- 
pondence had  with  the  attorney  representing 
the  estate  of  Wadley  that  "the  administra- 
trix was  undertaking  to  carry  on  the  farms 
of  the  estate  by  Daniel  Sons  &  Palmer  and 
by  herself,"  and  this  attorney  being  under 
the  impression,  at  the  time  this  correspond- 
ence was  had«  that  the  plantation  would  be 
run  as  stated  in  his  letters.  Nor  was  the 
plaintiff  chargeable  with  anything  more  than 
implied  notice  of  the  fact  that  the  firm  of 
Daniel  Sons  &  Palmer  based  its  right  of 
jKMsession  under  or  by  virtue  of  the  assign- 
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ment  mentioned.  Plaintiff  believed,  fiom  the 
apparent  connection  that  firm  bad  with  the 
place,  that  some  arrangement  had  been 
made  by  the  administratrix  with  Its  members 
which  it  was  hoped  by  them  would  have  the 
same  effect  as  an  assignment  of  the  lease, 
but  that  this  arrangement  sought  nominally 
to  preserve  the  lease  to  the  estate.  This 
belief  was  based  on  the  fact  that,  notwith- 
standing the  representations  made  In  the 
letters  received  from  the  attorney  for  the 
Wadley  estate  to  the  effect  that  the  ad- 
ministratriz  proposed  to  carry  on  the  farm- 
ing operations  on  the  Walker  place,  and  not- 
withstanding Daniel  Sons  &  Palmer  had 
endeavored  in  the  latter  part  of  1900  to 
purchase  the  lease  and  desired  possession  of 
the  place,  but  were  informed  of  plaintifTs 
refusal  to  consent  to  an  assignment  of  the 
lease,  yet  the  farming  operations  were  ap- 
parently being  conducted  by  that  firm,  though 
its  members  did  not  reside  on  the  place. 
The  plaintiff  understood  that  the  administra- 
trix had  not  actually  assigned  the  lease  to 
Daniel  Sons  &  Palmer,  because  of  plaintiff's 
refusal  to  give  her  consent;  but  the  circum- 
stance above  recited,  coupled  with  the  fact 
that  under  the  law  an  administratrix  cannot 
continue  the  business  of  an  estate  beyond 
the  year  of  the  death  of  her  intestate,  in- 
duced the  plaintiff  to  believe  that  the  ad- 
ministratrix had,  "if  not  directly  or  in  form, 
assigned  to  Daniel  Sons  &  Palmer  some 
interest  in  the  lease  and  in  her  alleged  right 
of  possession  under  the  same,  if  not  her 
entire  interest  But  plaintiff  had  no  in- 
formation or  knowledge  as  to  what  the 
arrangement  was,  other  than  a  surmise  from 
the  letters  ♦  ♦  ♦  and  the  circumstances 
aforesaid,  until  the  bringing  of  the  pending 
action.  She  made  the  said  Daniel  Sons  & 
Palmer  parties  defendant  upon  the  theory 
that,  whatever  said  arrangement  was,  it 
was  entered  into  in  pursuance  of  an  attempt 
or  scheme  to  evade  what  plaintiff  claims  is 
the  law  and  the  expressed  terms  of  the 
contract  which  defendants  deny,"  and  she 
"claims  that  said  arrangement  was  in  effect 
an  assignment  either  partial  or  total,  in 
violation  of  the  law  and  the  contract" 

On  January  S,  1901,  Mrs.  Walker  gave 
formal  written  notice  to  Mrs.  Wadley,  as  ad- 
ministratrix, to  vacate  the  premises,  on  the 
ground  that  there  had  been  a  "breaking  of 
the  covenants  of  said  lease  by  the  tenant  in 
snbletting  a  part  of  said  premises  and  the 
failure  to  keep  the  said  premises  in  repair." 
By  a  letter  written  on  the  same  day  by  the 
agent  of  Mrs.  Walker  to  the  attorney  repre- 
senting the  estate  of  Wadley,  in  which  let- 
ter this  written  notice  was  inclosed,  he  was 
informed  by  the  writer  that  he  had  visited 
the  plantation  and  found  it  in  a  worse  condi- 
tion than  when  it  was  leased,  and  that  he  had 
information  that  Mr.  Wadley  had  sublet  two 
portions  of  the  place  without  Mrs.  Walker's 
consent ;  that  she  considered  this  aa  two  dis- 


tinct violations  of  the  covenants  of  the  lease, 
and  had  accordingly  authorize^  the  writer  to 
give  notification  to  this  effect  In  a  subse- 
quent letter,  dated  January  13,  1901,  writt^i 
in  behalf  of  Mrs.  Walker  by  her  attorneys, 
and  addressed  to  the  attorney  representing 
the  estate  of  Wadley,  he  was  notified  that 
she  desired  them  to  state  that,  if  the  adminis- 
tratrix would  keep  the  covenants  of  the  lease 
and  make  the  repairs  stipulated  therein,  Mrs. 
Walker  would  not  proceed  to  dispossess  her 
or  to  terminate  the  tenancy ;  that  the  notice 
previously  sent  was  intended  to  remind  the 
tenant  of  the  failure  to  perform  the  covenants 
of  the  lease  and  of  the  consequences  that  would 
follow  a  continued  violation  of  its  terms ;  and 
that  Mrs.  Walker  would  not  consent  to  an 
assignment  of  the  lease  or  to  the  subletting  of 
the  premises.  On  October  31,  1901,  the  at- 
torney just  mentioned,  acting  as  the  repre- 
sentative of  the  administratrix  of  the  Wadley 
estate,  sent  to  Mrs.  Walker  a  check  drawn  in 
favor  of  Mrs.  Mary  J.  Walker  for  $325,  stat- 
ing in  a  letter  in  which  the  check  was  in- 
closed that  it  was  for  rent  of  Walker,  place, 
due  November  1st  under  the  terms  of  the 
lease.  On  November  4,  1901,  the  agent  of 
Mrs.  Walker  returned  this  check,  with  the 
statement  in  a  letter  accompanying  it  that  he 
did  so  because  it  had  not  been  drawn  payable 
to  the  order  of  Margarett  J.  Walker,  the 
real  name  of  his  principal.  On  the  following 
day  the  attorneys  acting  for  Mrs.  Walker 
mailed  to  Mrs.  Wadley,  as  administratrix,  a 
notice  to  quit  at  the  expiration  of  the  year, 
because  the  rent  had  not  been  paid  when  due, 
stating  in  their  letter  that  "under  the  law 
of  Georgia  the  landlord  lias  the  right  to  say 
who  shall  occupy  her  premises.  In  this  case, 
as  the  tenant  is  dead,  and  as  you,  his  repre- 
sentative, do  not  care  to  occupy  the  premises, 
she  does  not  care  to  have  people  there  with- 
out her  consent"  They  also  inclosed  a  copy 
of  a  letter  written  on  the  same  day  to  the  at- 
torney of  the  administratrix,  in  which  they 
said:  "Without  conceding  that  the  adminis- 
tratrix had  any  legal  right  to  occupy  the 
premises  under  the  contract  entered  into  by 
W.  M.  Wadley  with  Mrs.  Walker,  we  think 
that,  even  under  your  construction  of  that 
contract,  her  failure  to  pay  the  r«it  when  due 
worked  a  forfeiture  of  whatever  right  the 
administratrix  may  liave  had.  We  submitted 
the  proposition  that  yoo  made  some  time 
since  to  purchase  of  Mrs.  Walker  the  right  to 
sublet  the  premises,  which  proposition  she  de- 
clined, advising  us  that  she  would  under  no 
circumstances  permit  Mrs.  Wadley  to  sublet 
the  premises,  even  if  she  had  the  right  to  oc- 
cupy them  herself.  A  portion  of  the  land 
was  sublet  last  year  without  Mrs.  Walker's 
consent,  and  we  regard  the  transaction  under 
which  the  farm  was  operated  this  year  as 
equivalent  to  subletting,  if  not  so  as  a  matter 
of  fact"  On  the  same  day,  November  5. 
1901,  the  attorney  representing  the  adminis- 
tratrix inclosed  in  a  letter  sent  to  the  agent 
of  Mrs.   Walker  a  check  made  payable  to 
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"Margarett  J.  Walker,"  which  check  she  ac- 
cepted and  negotiated. 

Thus  matters  rested  until  the  fall  of  1902. 
On  October  30th  of  that  year,  Mrs.  Walker's 
attorneys  sent  to  the  representative  of  the 
administratrix  a  letter,  the  contents  of  which 
were  as  follows:  "We  are  instructed  by 
Mrs.  M.  J.  Walker,  through  her  agent,  Wil- 
liam Jones  Walker,  to  acknowledge  the  re- 
ceipt of  $325  sent  her  as  *renf  for  her  plan- 
tation in  Burke  the  present  year.  As  Mrs. 
Walker  does  not  recognize  Mrs.  Wadley, 
either  individually  or  in  any  representative 
capacity,  as  her  tenant,  but  as  a  person  hold- 
ing her  place  without  her  consent,  but  against 
her  earnest  protest,  she  can  only  credit  the 
amount  forwarded  her  on  Mrs.  Walker's  de- 
mand for  use  and  occupation.  Mr&  Walker 
claims  that  the  true  rental  value  of  the 
place  for  the  year  1902  is  $600.  Bepresenting 
her,  we  beg  that  you  will  at  once  present  to 
Mrs.  Wadley,  in  whatever  capacity  she  as- 
sumes to  act,  the  demand  of  Mrs.  Walker  for 
the  balance  due  her  for  the  use  and  occupation 
of  the  place  for  1902,  to  wit,  $275.  These 
are  our  instructions."  On  March  14,  1903, 
Mrs.  Walker  caused  a  written  notice  to  va- 
cate the  premises  to  be  served  upon  Mrs. 
Wadley  in  her  capacity  as  administratrix, 
therein  stating  that,  even  If  she  ever  ac- 
quired any  rights  under  the  lease,  she  had 
forfeited  the  same  by  reason  of  her  violations 
of  its  covenants  with  respect  to  subletting  the 
premises  and  keeping  the  same  in  repair, 
"which  violations  have  occurred  during  each 
of  the  years  since  January  1,  1901,  and  the 
whole  of  said  place  being  practically,  in  con- 
templation of  law,  if  not  actually,  sublet  for 
the  present  year,  and  being  occupied  by 
strangers  not  imder  [her]  personal  super- 
vision and  guidance."  On  October  29,  1903, 
after  the  plaintiff  had  instituted  the  present 
action,  she  gave  to  Mrs.  Wadley  a  receipt  for 
$325,  therein  stating  their  respective  conten- 
tions, and  reciting  that  the  payment  was  re- 
ceived without  prejudice  to  either,  and  was  to 
be  credited  accordingly  as  the  issue  between 
them  might  be  ultimately  determined.  Counsel 
for  Mrs.  Wadley  consented  that  the  money 
might  be  retained  by  Mrs.  Walker  upon  the 
conditions  stated  in  this  receipt,  and  on  No- 
vember 10,  1904,  another  payment  of  $325 
was  accepted,  and  a  similar  receipt  given, 
upon  the  same  understanding. 

It  further  appeared  from  the  agreed  state- 
ment of  facts  that  W.  M.  Wadley  resided  in 
Burke  county  at  the  date  of  his  death,  but  at 
that  time  Mrs.  Wadley  lived  in  the  county  of 
Uichmond,  where  she  has  since  continuously 
resided.  The  plaintiff,  her  agent  and  attor- 
neys, had  notice  prior  to  January,  1903,  that 
W.  M.  Wadley  did,  in  the  year  1900,  sublet 
a  one-horse  farm  to  one  tenant  by  the  name 
of  Harris,  and  another  one-horse  farm  to  a 
tenant  named  Williams,  but  did  not,  prior  to 
the  fall  of  1902  or  the  early  part  of  1903, 
have  any  information  as  to  other  subletting. 
Mrs.  Wadley,  the  administratrix,  not  being 


allowed  under  the  law  to  conttnue  the  bual- 
ness  of  her  intestate  longer,  on  Novemb^ 
24,  1900,  sold  the  perishable  property  of  the 
estate,  together  with  the  lease  of  the  Walker 
place,  to  Daniel  Sons  &  Palmer,  at  a  private 
sale  at  Millen,  Ga.,  for  some  $4,200,  and  that 
firm  took  possession  of  the  personalty  on  the 
Walker  place  and  of  the  plantation  itself,  up- 
on  an  understanding  with  Mrs.  Wadl^  that 
they  would  run  the  same  In  her  name.  Sub- 
sequently, during  the  year  1901,  a  written 
transfer  of  the  personal  property  and  of  all 
interest  in  the  lease  was  executed  by  all  of 
th  heirs  of  W.  W.  Wadley,  Including  Mrs. 
Wadley,  to  Daniel  Sons  &  Palmer,  and  that 
firm  has  been  farming  the  property,  through 
its  agents,  ever  since,  remitting  each  year  to 
Mrs.  Wadley  $325,  who,  in  turn,  sent  that 
amount  to  Mrs.  Walker.  On  August  31,  1904^ 
the  attorney  representing  Mrs.  Wadley  as  ad- 
ministratrix wrote  a  letter  to  Mrs.  Walker, 
stating  that  the  estate  of  Wm.  M.  Wadley, 
through  its  legal  representative,  desired  to 
exercise  the  right  given  him  under  the  lease 
to  continue  the  same  for  an  additional  period 
of  five  years  at  the  price  stipulated  In  the 
lease.  This  notice  was  given  at  the  request 
of  Daniel  Sons  &  Palmer,  but  this  fact  was 
unknown  to  the  plaintiff.  The  other  defend- 
ants to  the  action,  J.  F.  Carter  and  William 
Warnock,  were  at  the  time  of  bringing  suit 
in  possession  or  occupying  the  land  sued  for 
under  authority  of  Daniel  Sons  &  Palmer. 
Evidence  touching  the  claim  of  the  plaintiff 
to  mesne  profits  was  introduced  in  her  be- 
half ;  and  the  defendants  introduced  evidence 
bearing  on  this  issue,  as  well  as  evidence  in 
regard  to  the  value  of  the  Improvements  which 
had  been  placed  upon  the  premises  subse- 
quently to  the  entry  under  the  lease.  After 
hearing  the  argnmoent  of  counsel,  the  presid- 
ing judge  rendered  judgment  in  favor  of  the 
defendants  on  the  ground  that,  on  the  ad- 
mitted facts,  the  plaintiff  was  not  entitled  to 
prevail.  Exception  to  this  judgment  was 
taken  by  Mrs.  Walker,  who  in  her  bill  of 
exceptions  also  assigns  error  upon  the  over- 
ruling of  her  demurrer  to  the  defendant's 
plea,  and  complains  of  the  refusal  of  the 
court  to  allow  her  to  strike  from  her  petition 
the  name  of  Mr&  Wadley  as  a  codefendant 

Phil  P.  Johnston,  H.  J.  Fullbright,  and 
Saussy  &  Saussy,  for  plaintiff  in  error.  W. 
K.  Miller  and  Lamar  &  Callaway,  for  de- 
fendants in  error. 

EVANS,  J.  (after  stating  the  facts).  1. 
The  lease,  the  provisions  of  which  appear  In 
the  foregoing  statement  of  facts,  bound  the 
lessor  for  the  term  of  10  years,  at  the  elec- 
tion of  the  lessee.  The  term  was  absolute 
for  the  first  year,  and,  upon  the  lessee  giv- 
ing the  stipulated  notice  of  his  acceptance  of 
the  option  to  extend  the  term  four  years 
from  January  1,  1901,  the  lease  contract 
became  binding  on  both  parties  for  that 
period  of  time.  If  there*  was  any  Irregu- 
larity in  giving  the  notice  to  Wm.  Jones 
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Walker,  as  agent  for  tbe  lessor,  instead  of 
to  the  lessor  herself,  siich  irregularity  was 
waived  by  the  subsequent  recognition  on  the 
part  of  the  lessor  of  the  continuance  of  the 
lease.  The  extended  term  of  four  years  was 
not  a  new  demise,  but  only  an  extension  of 
the  term  of  the  lease  from  one  to  five  years 
according  to  its  express  provisions, 

2.  Therefore  the  covenant  against  the  as- 
signment of  the  lease  or  subletting  related 
not  only  to  the  first  year's  existence  of  the 
lease,  but  was  likewise  coextensive  with  the 
<!ontinuance  of  the  lease.  Manifestly  it  was 
the  Intention  of  the  contracting  parties  that 
the  same  covenants  were  to  be  binding 
during  the  continuance  of  the  lease,  save  as 
to  the  amount  of  rental  to  be  paid,  whether 
its  existence  continued  one,  five,  or  ten  years. 
Corporation  of  the  London  Assurance  ▼• 
Paterson.  106  Qa.  538,  82  S.  B.  650 ;  Taylor's 
Land.  &  Ten.  §  832. 

3.  The  lease  being  made  to  Wadley,  his 
executors  and  administrators,  it  was  clearly 
the  right  of  his  administratrix  to  continue 
in  possession  of  the  leased  premises  as  long 
as,  under  the  law,  she  was  authorized  to 
continue  his  business,  which  was  until  the 
expiration  of  the  current  year  of  his  death. 
Civ.  Code  1895,  §  8486.  By  accepting  rent 
paid  by  the  administratrix  under  the  terms 
of  the  lease  for  the  year  1901,  the  lessor 
recognized  her  as  a  tenant  lawfully  in  pos- 
aession  thereunder  for  the  additional  term 
of  four  years  therein  provided  for.  So,  un- 
less the  administratrix  committed  a  breach 
of  the  covenants  upon  which  the  lease  was 
made,  the  lessor  was  estopped  from  claiming 
that  she  was  a  mere  intruder.  That  she  did 
commit  a  breach  of  the  covenant  against 
assigning  the  lease  or  subletting  is  evident; 
for,  after  tbe  lessor  had  positively  declined 
to  give  assent  to  the  assignment  of  the  lease 
to  Daniel  Sons  &  Palmer,  the  administra- 
trix turned  over  the  possession  of  the  planta- 
tion to  that  firm  upon  the  understanding 
that  it  was  to  be  run  in  her  name,  but  for 
its  benefit,  in  order  that  effect  might  be  giv- 
on  to  the  written  assignment  of  the  lease 
which  she  and  the  other  heirs  of  the  estate 
had  executed*  This  transaction  was  color- 
able, was  concealed  from  the  lessor,  and  was. 
in  direct  violation  of  the  covenant  against 
subletting.  A  violation  of  this  covenant 
could  only  be  avoided  by  the  operation  of 
the  plantation  by  the  administratrix  in  per- 
son or  through  authorized  agents  for  the 
benefit  of  the  estate  she  r^resented.  She 
could  not  accomplish  by  indirection  what  the 
lease  expressly  forbade  her  to  do  without  the 
assent  of  the  lessor.  In4eed,  the  defendants* 
plea  practically  admitted  the  breach  of  cove- 
nant, and  their  defense  was  that  there  had 
been  a  waiver  of  this  breach  on  the  part  of 
the  plaintiff. 

4.  The  lessor  was  not  informed  or  ap- 
prised of  the  assignment  of  the  lease  by  tbe 
heirs  of  Wadley  to  Daniel  Sons  &  Palmer  un- 
til after  the  insUtution  of  her  suit    She  ''be- 


lieved from  Daniel  Sons  ft  Palmer's  appar- 
ent connection  with  the  place  that  some  ar- 
rangement had  been  made  by  the  adminis- 
tratrix with  them,  which  it  was  hoped  by 
them  would  have  the  same  effect  as  an  as- 
signment, but  that  such  assignment  sought 
nominally  to  preserve  the  lease  to  the  es- 
tate," and  certain  facts  "induced  plaintiff  to 
believe  that  the  administratrix,  if  not  di- 
rectly or  in  form,  had  assigned  to  Daniel 
Sons  ft  Pahner  some  interest  in  the  lease, 
and  in  her  alleged  right  of  possession  i^ider 
the  same,  if  not  her  entire  interest,  *  ^  • 
and  that  it  was  entered  into  in  pursuance  of 
an  attempt  or  scheme  to  evade  what  plain- 
tiff claims  was  the  law  and  the  express  terms 
of  the  contract"  Bntertaining  such  suspi- 
cions and  inferences,  she  gave  notice  that  the 
lease  had  become  forfeited  because  of  the 
violation  of  the  covenant  against  subletting. 
The  lesiror  admits  that  the  facts  of  which 
she  has  had  knowledge  raised  the  inference 
that  this  covenant  of  tbe  lease  had  been  vio- 
lated. With  such  knowledge,  and  after  giv- 
ing notice  insisting  upon  a  forfeiture  of  the 
lease,  she  in  the  fall  of  1902  accepted  rent 
tendered  under  the  provisions  of  the  con- 
tract When  the  administratrix  sent  to  the 
lessor  the  money  contracted  to  be  paid,  upon 
the  express  condition  that  it  was  to  be  ac- 
c^ted  as  rent  pursuant  to  the  terms  of  the 
contract  if  this  condition  was  not  satisfac- 
tory to  the  lessor,  she  should  either  have  re- 
turned the  money  to  the  administratrix  of 
Wadley,  or  have  notified  her  that  sho  held 
the  same  subject  to  her  order.  Jenkins  v. 
National  Ass'n,  111  Oa.  782,  86  S.  B.  &iS. 
The  lessor  could  not  apply  the  money  ten- 
dered in  pursuance  of  the  contract  as  rent  to 
a  claim  which  she  asserted  independently  of 
the  contract  Her  retention  of  the  money  un- 
der these  circumstances  was  equivalent  to  its 
acceptance  under  the  provisions  of  the  con- 
tract as  rent  from  a  tenant  lawfully  In  pos- 
session of  the  premises,  notwithstanding  the 
disclaimer  of  the  tenant's  right  of  possession 
made  in  the  receipt  which  the  lessor  sent  to 
the  administratrix.  Acceptance  by  the  lessor 
of  rent  accruing  after  the  breach  of  a  cove- 
nant with  knowledge  thereof,  amounts  to  a 
waiver  of  a  forfeiture  resulting  from  that 
particular  breach.  Taylor's  Land.  &  Ten. 
§  499.  And,  where  rent  is  payable  annually, 
the  acceptance  of  the  same  with  knowledge 
by  the  lessor  that  there  has  been  a  breach  of 
covenant  during  the  previous  year  and  be- 
fore the  accrual  of  the  rent  which  Is  ten- 
dered, it  is  to  be  regarded  as  a  waiver  of 
that  breach  of  the  covenant  But  where  the 
lessor  is  ignorant  of  an  assignment  of  the 
lease  for  the  full  term  of  the  tenancy,  ac- 
ceptance of  the  rent  with  knowledge  limited 
to .  inferences  drawn  from  facts  which  give 
no  information  as  to  the  existence  of  a  writ- 
ten assignment  of  the  lease  for  the  full  term 
will  not  ^tend  the  waiver  to  the  full  period 
of  the  term  covered  by  the  lease  assigned. 
When  the  rent  for  1902  was  tendered*  the  ad- 
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mltted  flRctg  justify  the  Inference  that  the 
lessor  knew  that  the  covenant  against  sub- 
letting had  been '  violated  during  the  years 
1900,  1901,  and  1902.  For  the  violation  of 
the  covenant  during  these  years,  her  accep- 
tance of  the  rent  with  knowledge  of  such 
violation  was  a  waiver  of  the  forfeiture  for 
such  breaches.  "When,  however,  there  Is  a 
continuing  cause  of  forfeiture,  the  landlord 
will  not  be  precluded  from  taking  advantage 
of  it  by  receiving  rent  which  accrued  after 
the  ,breach  was  originally  committed."  Tay- 
lor's Land.  &  Ten.  §  500.  Thus,  when  the 
lessee's  administratrix  continued  to  allow 
Daniel  Sons  ft  Palmer  to  remain  in  posses- 
sion of  the  land  and  operate  the  farm  under 
the  assignment  of  the  lease  by  the  heirs  of 
her  Intestate,  there  was  a  continuing  breach, 
and  the  acceptance  of  rent  by  the  lessor  only 
waived  the  right  to  forfeit  the  lease  for  such 
breaches  as  occurred  prior  to  the  accrual  of 
the  rent  of  which  she  had  knowledge.  When 
the  lessor  notified  the  administratrix  of 
Wadley,  in  March,  1903,  that  she  claimed  a 
forfeiture  because  of  the  violation  of  the 
covenant  against  assignment  or  subletting, 
then,  after  the  expiration  of  the  time  stipu- 
lated in  the  contract,  the  lease  became  for- 
feited by  reason  of  the  violation  of  that  cove- 
nant, and  the  lessor  could  sue  for  possession. 
This  she  did  in  a  few  days,  and  under  the  ad- 
mitted facts  she  was  entitled  to  maintain  her 
action  from  that  time;  It  was,  therefore, 
erroneous  for  the  court,  upon  the  agreed 
statement  of  facts,  to  render  judgment  for 
the  defendants. 

5.  A  waiver  of  a  breach  of  covenant  may 
be  pleaded  in  bar  to  an  action  brought  by 
the  lessor  against  the  lessee  and  his  assignee 
to  recover  possession  of  the  premises  because 
of  an  alleged  forfeiture  of  the  lease  growing 
out  of  such  breach  of  covenant.  So  much  of 
the  plea  as  set  up  this  defense  should  not 
have  been  stricken.  But  the  establishment 
of  this  defense  would  not  entitle  the  lessee  or 
his  assignee  to  be  reimbursed  for  expenses  in- 
curred In  making  valuable  and  permanent 
improvements  on  the  land  during  their  oc- 
cupancy of  the  same.  Hence  so  much  of  the 
plea  as  sought  to  recover  a  money  judgment 
against  the  plaintiff  should  have  been  strick- 
en on  demurrer. 

a  The  Oode  provides  (Civ.  Code  1895,  §  510^, 
when  two  or  more  persons  are  sued  In  the 
same  action,  either  on  a  contract  or  for  a 
tort,  the  plaintiff  may  amend  his  declaration 
by  striking  out  one  or  more  of  such  defend- 
ants, and  proceed  against  the  remaining  de- 
fendant or  defendants.  If  there  is  no  legal 
difficulty  in  the  way.  The  pleadings  in  the 
present  case  do  not  suggest  any  legal  diffi- 
culty to  the  elimination  of  the  administra- 
trix of  Wadley  from  the  case.  She  has  not 
prayed  any  relief  to  which  she  is  entitled, 
either  against  the  plaintiff  or  her  codef end- 
ants;  and,  as  the  plaintiff  brought  her  into 
court,  the  plaintiff  should  be  allowed  to  diS' 
oontlnue  the  case  as  to  her  by  having  her 


name  stricken  from  the  petition,  the  plain- 
tiff taking  whatever  risk  to  her  case  that 
may  result  to  her  by  the  exercise  of  this 
statutory  right  Coston  v.  Ooston,  66  6a. 
882.  The  court  should  have  allowed  the 
amendment  striking  the  name  of  Mrs.  Wad- 
ley,  as  administratrix,  as  a  party  defendant. 
Judgment  reversed.  All  the  Justices  con- 
curring. 


(124  Oa.  423) 
WASHINGTON  v.  STATE. 
(Supreme  Court  of  Georgia.    Dec  21,  1905.) 

1.  Seduction  —  Agoompuoes  —  Evidbrcb  — 

NECBSSITT  of  Ck>RRaBOBATION. 

The  ruling  made  in  Keller  v.  State,  31  S.  EL 
92,  102  Ga.  606,  that  the  woman  seduced  is  not 
an  accomplice  in  the  crime  of  her  own  seduc- 
tion, within  the  meaning  of  the  word  **accom- 
plice**  as  used  in  section  991  of  the  Penal  Code 
of  1895,  is,  upon  a  review  of  that  case  ap- 
proved and  adhered  to. 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Gent.  Dig.  Seduction,  ^§  83-36.1 

2.  Criminal     Law— Instbuotions— Measube 
OF  Proof. 

Where,  apon  the  trial  of  a  criminal  case, 
the  court  fully  and  correctly  instructed  the  jury 
as  to  the  presumption  of  the  innocence  of  the 
accused,  the  burden  upon  the  state  to  prove  his 
guilt  to  the  moral  and  reasonable  satisfaction  of 
the  jury  and  beyond  a  reasonable  doubt,  and  as 
to  the  meaning  of  a  reasonable  doubt,  there  was 
no  error  in  charging  the  jury  that,  if  the  state 
had  shown  to  their  ^'satisfaction"  the  facts  nec- 
essary to  constitute  the  offense  charged  in  the 
indictment,  they  should  find  the  accused  guilty, 
without  informing  them,  in  this  Immediate  con- 
nection, "what  should  constitute  satisfaction,  or 
what  amount  of  proof  would  create  a  state  of 
mind  and  conscience  covered  by  the  word  'sat- 
isfaction,' or  to  what  extent  the  evidence  should 
go  to  bring  the  mind  of  the  jury  to  the  state  of 
satisfaction.** 

3.  Seduction—Pbbviotts  0!ha8titt  or  Pbose- 

OUTBIX. 

Upon  the  trial  of  one  charged  with  the 
crime  of  seduction,  the  test  by  which  to  de- 
termine whether  the  woman  was  virtnons  at 
the  time  of  her  alleged  seduction  is  physical, 
not  moral,  chastity. 

[EM.  Note. — For  cases  in  point,  see  voL  43, 
Gent  Dig.  Seduction,  §  56.] 

4.  SaIOB— iNSTBUOnONS. 

The  charge  of  the  court  did  not  fall  to  dif- 
ferentiate the  offense  of  fornication  from  the  of- 
fense of  seduction,  and,  if  more  specific  in- 
structions as  to  the  nature  of  the  lesser  o^nse 
were  desired  by  the  accused,  he  should  have 
made  a  timelv  and  appropriate  request  for  the 
same.  The  charge  did  not,  in  effect,  instruct 
the  jury  that,  if  they  were  satisfied  that  the 
accused  was  guilty  of  the  offense  of  fomicatiou, 
they  should  find  him  guilty  of  seducticm. 

5.  Sake. 

The  charge  of  the  court,  that  the  jury 
should  arrive  at  their  verdict  "solely  from  the 
evidence  and  the  law  and  by  nothing  else,"  con- 
sidered in  the  connection  in  which  it  was  given, 
was  not  erroneous. 
e.  Same— Statement  of  Prisoner. 

The  fact  that  the  instructions  of  the  court 
In  reference  to  the  prisoner's  statement  were 
given  at  the  conclusion,  instead  of  elsewhere  in 
the  charge,  is  not  ground  for  an  exception. 
7.  Witnesses— OoNTRADicnoN— Use  of  Pee- 
vious  Written  Statement. 

Before  a  written  statement  by  a  witness,  con- 
tradictory of  his  testimony  in  tiie  case,  can  be 
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proved  against  him,  It  mast^  if  in  existence,  be 
shown  to  him,  or  read  in  his  hearing,  unless  it 
be  a  written  statement  made  under  oath  in  con- 
nection with  some  Judicial'  proceeding. 

[Ed.  Note. — For  cases  in  point,  see  voL  50, 
Gent.  Dig.  Witnesses,  §§  1238-1242.] 

8.  Seduction— Evidence. 

There  was  no  error  in  allowing  the  woman 
alleged  to  have  been  seduced  to  testify  that  her 
love  for  the  accused  caused  her  to  yield  to  the 
sexual  intercourse. 

9.  Gbucinal  Law— Evidbnoe— CoicPABisoN  of 
Handwbitino. 

The  defendant's  signture  to  pleas  in  abate- 
ment which  had  been  filed  in  the  case  by  him. 
and  which  had  been  passed  upon  and  disposed 
of  by  the  court,  could  not,  by  mere  reason  of 
the  filing  of  such  pleas,  be  shown  to  the  jury  by 
his  counsel  as  standards  of  the  genuine  hand- 
writing of  the  accused,  with  which  to  compare 
the  handwriting  and  signature  of  a  letter  intro- 
duced in  evidence  by  the  state  as  having  been 
written  by  the  accused,  for  the  purpose  of  de- 
termining, by  such  comparison,  whether  he 
really  wrote  or  signed  such  a  letter. 

10.  Seduction— Tbial. 

The  fact  that  the  woman  alleged  to  have 
been  seduced  sat  in  the  presence  of  the  jury  and 
wept  during  the  argument  of  counsel  for  the 
state  is  not  cause  for  a  new  trial,  when  no  ob- 
jection was  made  to  this  at  the  time  it  occurred, 
and  the  court  was  not  requested  to  take  any  ac- 
tion whatever  in  reference  to  the  matter. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Criminal  Law,  §  2136.] 

11.  GBimNAi.  Law— New  Tbiai«. 

Evidence  as  to  the  good  character  of  the 
accused,  offered  after  verdict  to  support  a  mo- 
tion for  a  new  trial,  is  not  cause  for  granting 
such  motion. 

12.  SaUb— Affidavits. 

Affidavits  introduced  upon  the  hearing  of  a 
motion  for  a  new  trial,  purporting  to  contain 
newly  discovered  evidence  which  is  nowhere  re- 
ferred to  in  such  motion,  cannot  be  considered 
by  the  court. 

13.  Sake  —  CuMuuiTiyE  and  Iupsachino 
Evidence. 

There  is  no  abuse  of  discretion  In  refusing 
to  grant  a  new  trial  because  of  alleged  newly 
discovered  evidence,  introduced  upon  the  hearing 
of  the  motion,  when  such  evidence  is  merely 
cumulative  of  evidence  introduced  upon  the  trial 
of  the  case,  or  impeaching  In  Its  nature,  and  all 
of  it  is  contradicted  by  affidavits  introduced  by 
the  opposite  party. 

[Ed.  Note. — ^For  cases  in  noint,  see  voL  H 
G^t.  Dig.  Criminal  Law,  SS  &06-2336.] 

14.  Same. 

A  letter  received  by  the  accused  since  the 
trial,  purporting  to  have  been  written  to  him 
by  the  woman  alleged  to  have  been  seduced,  in 
which  it  was  stated  that  he  was  not  guilty  of 
having  seduced  her,  but  another  named  person 
was,  even  if  proved  to  have  been  written  by  her, 
would  afford  no  cause  for  granting  a  new  trial. 

15.  Seduction— EJviDENCE— Sufficiency. 
The  evidence  was  sufficient  to  authorise  the 

verdict,  and  there  was  no  error  in  refusing  to 
grant  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Butts  County; 
B.  J.  Heagan,  Judge. 

JefiOie  Washington  was  convicted  of  seduc- 
tion, and  brings  error.    Affirmed. 

See  50  S.  B.  920. 

T.  J.  Dempsey  and  R.  L.  Bemer,  for  plain- 
tiff in  error.  O.  H.  B.  Bloodworth,  SoL  Oen., 
C^r  the  Stat«b 


FISH,  C.  J.  JefSe  Washington  was  con 
vlcted  of  the  crime  of  seduction,  and  brought 
the  case  here  for  review  by  excepting  to  the 
overruling  of  his  motion  for  a  new  trial. 

1.  'The  victim  of  a  seduction  is  not  an  'ac- 
complice' to  the  offense  committed,  in  the 
sense  in  which  the  word  Just  quoted  is  used 
in  section  991  of  the  Penal  Code  of  1895,  re- 
quiring the  testimony  of  at  least  two  witness- 
es to  convict  of  a  felony,  or  corroborating 
circumstances,  *where  the  only  witness  is  an 
accomplice.'"  This  ruling  was  made  by  a 
full  bench  in  Keller  t.  State,  102  Qa.  506^  81 
S.  B.  92.  In  the  present  case  leave  was 
granted  to  review  that  decision,  but  upon  a 
careful  re-examination  of  the  question  we  are 
thoroughly  satisfied  of  the  correctness  of  the 
ruling  then  made,  and  now  adhere  to  the 
same.  In  addition  to  what  was  said  on  the 
subject  in  the  Keller  Case,  it  is  very  clear  to 
our  minds  that,  when  the  crime  of  seduction 
is  committed,  the  woman  who  is  seduced  and 
induced  to  yield  to  the  lustful  embraces  of  the 
man,  by  his  persuasions  and  promises  of  mar- 
riage or  other  false  and  fraudulent  means 
employed  by  him,  is  not  an  accomplice  to  the 
crime,  but  obviously  a  victim  of  the  seducer. 
We  do  not  see  how  she  can  be  an  accomplice 
in  a  crime  the  very  gist  of  which  consists  in 
persuasions  and  promises,  or  other  false  and 
fraudulent  means,  directed  against  herself. 
Can  she  plot  and  plan,  persuade  and  promise, 
for  the  purpose  of  overcoming  her  own  will 
and  accomplishing  her  own  ruin?  Can  she 
employ  false  and  fraudulent  means  upon  her- 
self? Clearly,  as  to  the  crime  of  seduction, 
she  cannot  be  an  accomplice.  The  statutes 
of  some  of  the  states  in  reference  to  the 
crime  of  seduction  contain  a  provision  that 
a  person  cannot  be  convicted  of  this  offense 
upon  the  uncorroborated  testimony  of  the 
woman  who  is  claimed  to  have  been  seduced. 
25  Am.  ft  Bug.  Bnc.  L.  243.  The  authority 
cited  by  the  plaintiff  in  error,  to  the  effect 
that  the  testimony  of  the  woman  alleged  to 
have  been  seduced  must  be  corroborated,  is 
the  decision  of  a  court  In  a  state  where  the 
statute  so  requires.  There  is  no  such  statute 
in  this  state. 

2.  The  court  instructed  the  Jury  as  follows: 
'*The  state  is  not  confined  to  the  day  named 
in  the  indictment,  necessarily;  but  if  the 
state  has  shown  to  your  satisfaction  that  he 
seduced  her,  that  she  was  a  virtuous  unmar- 
ried female,  and  that  it  was  in  this  county 
within  four  years  prior  to  the  finding  of  the 
indictment,  and  that  he  seduced  her  by  per- 
suasions and  promises  of  marriage  to  yield 
to  his  lustful  embraces  and  let  him  have  car- 
nal knowledge  of  her — ^if  the  state  has  shown 
this  to  your  satisfaction,  you  should  find  him 
guilty  of  seduction.**  The  error  assigned  up- 
on this  instruction  Is  that  it  did  not  inform 
the  Jury  '*what  should  constitute  satisfaction, 
or  what  amount  of  proof  would  create  a 
state  of  mind  and  conscience  covered  by  the 
word  'satisfaction,'  ot  to  what  extent  the  ev- 
idence should  go  to  bring  tiie  mind  of  the 
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Jury  to  the  Btate  of  satisfaction.'*  There  is 
DO  merit  in  this  exception.  It  appears  from 
the  charge  of  the  court  in  the  record  that  the 
Jury  were  fully  and  correctly  instructed  as  to 
the  presumption  of  the  innocence  of  the  ac^ 
cused,  the  burden  upon  the  state  to  prove 
his  guilt  to  the  moral  and  reasonable  satis- 
faction of  the  jury  and  beyond  a  reasonable 
doubt,  and  as  to  the  meaning  of  a  reasonable 
doubt  In  view  of  these  instructions,  the  Ju- 
ry evidently  must  have  understood  the  court's 
use  of  the  words  "to  your  satisfaction"  to 
mean  to  their  satisfaction  beyond  a  reason* 
able  doubt  The  court  having  fully  instruct- 
ed the  Jury  as  to  the  degree  of  conviction  of 
the  guilt  of  the  accused  which  the  evidence 
must  produce  in  their  minds  before  they 
would  be  authorized  to  convict  him,  the -Jury 
were  obliged  to  understand,  when  the  court 
charged  them  that  certain  things  must  be 
shown  to  their  satisfaction  before  they  could 
convict  that  the  proof  in  reference  thereto 
must  produce  this  requisite  degree  of  mental 
conviction  before  a  verdict  of  guilty  could  be 
rendered. 

3.  The  court  instructed  the  Jury  that  it 
was  a  question  for  them  to  determine,  from 
the  evidence  submitted,  whether  the  woman 
alleged  to  have  been  seduced  was  virtuous  at 
the  time  of  the  alleged  seduction;  "that  is, 
bad  she  at  that  time  had  sexual  intercourse 
with  another  man?  If  she  had,  she  was  not 
a  virtuous  woman;  if  she  had  not  she  was 
a  virtuous  woman."  This  charge  was  ex- 
cepted to  on  the  ground  that  it  confined  the 
Jury  to  a  consideration  of  her  physical  chas- 
tity, and  eliminated  all  consideration  by  the 
Jury  of  any  fact  or  circumstance  tending  to 
show  her  want  of  moral  chastity.  This 
exception  was  not  well  taken.  The  court,  in 
this  instruction,  was  giving  to  the  Jury  the 
legal  meaning  of  the  expression  "a  virtuous 

♦  ♦  ♦  female,"  as  applied  to  a  woman 
who  had  never  married,  in  reference  to  the 
crime  of  seduction;  and  the  definition  given 
was  substantially  correct.  The  general  rule 
is  that  "unmarried  females  who  are  virgins 
•we  virtuous;  and  those  who,  by  their  own 
consent  have  ceased  to  be  virgins,  are  not 
virtuous."  O'Neill  t.  State.  85  Ga.  383. 
407-408,  11  S.  B.  856,  857.  "The  Jury  should 
treat  [the  woman  alleged  to  have  been  se- 
duced] as  virtuous  unless  the  evidence,  di- 
rect or  circumstantial,  should  satisfy  them 
that  she  had  lost  her  virtue,  by  having  il- 
licit intercourse."  McTyier  v.  State,  91  Ga. 
254,  18  S.  B.  140.  The  court  charged  the 
Jury  that  they  were  to  determine  the  question 
whether  the  woman  was  virtuous  at  the  time 
of  the  alleged  seduction  from  the  evidence 
submitted.  This  Included  the  evidence  of 
want  of  moral  chastity,  if.  indeed,  there  was 
such  evidence,  as  well  as  all  other  evi- 
dence submitted.  It  is  true  that,  if  there 
be  evidence  of  want  of  moral  chastity  of  the 
female  alleged  to  have  been  seduced,  it  may 
be  considered  by  the  Jury  on  the  question 
whether  she,  tfaoaish  a  virgin,  was  really 


seduced,  or  whether  she  shared  the  Illicit 
intercourse  for  the  gratification  of  lascivious 
propensities,  not  infiamed  by  the  arts  or 
importunities  of  the  accused  (O'Neill  v.  State, 
supra) ;  but  if  the  court  in  such  a  case,  should 
fail  to  instruct  the  Jury  that  they  might  con- 
sider such  evidence  for  the  purpose  indicated, 
the  accused  should  make  a  timely  and  ap- 
propriate request  that  such  instructions  be 
given. 

4.  Another  instruction  to  the  Jury  which  is 
excepted  to  was:  "If  you  should  not  be  satis- 
fied that  the  defendant  is  guilty  of  the  of- 
fense of  seduction,  but  are  that  he  was  guilty 
of  sexual  intercourse  with  the  woman,  you 
could  then  find  him  guilty  of  fornication  if 
both  were  unmarried  at  the  time  the  inter- 
course took  place,  if  you  find  it  took  place  at 
all.  If  you  are  satisfied  he  is  guilty  of 
fornication,  you  should  find  him  guilty.  If 
you  are  not  satisfied  be  is  guilty  of  fornica- 
tion, you  should  acquit  him."  One  error 
assigned  upon  this  charge  was  that  it  failed 
to  differentiate  fornication  from  seductton, 
and  that  "the  court  should  have  charged  the 
Jury  that  if  the  woman  yielded  to  defendant 
In  response  to  her  lustful  desire,  or  if  she 
did  so  simply  because  defendant  promised  to 
marry  her,  without  more,  it  would  have  been 
fornication."  Another  error  assigned  is  that 
the  effect  of  this  charge  was  to  Instruct  the 
Jury  that  if  they  were  satisfied  that  the  ac- 
cused was  guilty  of  fornication,  they  should 
find  him  guilty  of  seduction.  The  court  had. 
more  than  once,  in  the  charge  to  the  Jury  ful- 
ly and  correctly  instructed  them  as  to  the 
essential  elements  of  the  offense  of  seduction, 
and  the  charge  now  under  consideration,  in 
effect,  defined  the  offense  of  fornication.  If 
the  accused  desired  a  more  specific  charge  as 
to  the  offense  of  fornication,  it  should  have 
been  properly  requested.  The  instruction 
that  if  the  Jury  were  satisfied  that  the 
accused  was  guilty  of  fornication,  they  should 
find  him  guilty,  could  not  have  been  under- 
stood by  the  Jury  as  meaning  that  if  they 
were  thus  satisfied  they  should  find  him 
guilty  of  seduction,  for  this  Instruction  im- 
mediately followed  the  charge:  "If  you 
should  not  be  satisfied  that  the  accused  Is 
guilty  of  the  offense  of  seduction,  but  are 
that  he  is  guilty  of  sexual  intercourse  with 
the  woman,  you  could  then  find  him  guilty 
of  fornication,  if  both  were  unmarried  at  the 
time  the  intercourse  took  place."  The  mean- 
ing of  the  instruction  excepted  to  in  this  as- 
signment of  error  was  clear  from  the  con- 
nection in  which  it  was  given,  and  the  Jury 
could  not  have  been  misled  by  It 

5.  Error  was  assigned  upon  the  following 
excerpt  from  the  charge  of  the  court:  "Ar- 
rive at  your  verdict  solely  from  the  evidence 
and  the  law,  and  by  nothing  else."  The 
exception  was  that  this  excluded  from  the 
Jury  all  consideration  of  the  defendant's 
statement  especially  as  no  instructions  were 
given  as  to  the  statement  of  the  accused  un- 
til at  the  close  of  the  Judge's  charge.    This 
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excerpt  tr&m  the  charge  shoold  be  consider* 
ed  in  the  coDDectlon  in  which  it  was  glyen. 
The  court  instnicted  the  jury  to  '*take  the 
evidence  In  the  case  and  find  what  the  truth 
of  this  transaction  Is,  and  when  you  find  it 
let  yonr  verdict  speak  the  tmth.  Arrive  at 
yonr  verdict  solely  from  the  evidence  and 
the  law,  and  by  nothing  else.  Let  no  out- 
side circnmstances  influence  you  in  the  least» 
but  take  the  case  and  consider  it  as  honest; 
conscientious  jurors,  and  find  the  truth."  So 
considered,  the  excerpt  was  not  erroneous, 
especially  in  view  of  the  oft-repeated  rule 
that  "the  general  tenor  of  the  charge  of  the 
court  on  the  trial  of  a  criminal  case  should 
be  shaped  by  the  evidence  alone  and  tbe  law 
applicable  thereto,  adding,  or  at  some  stage 
of  the  charge  incorporating,  the  statutory 
provisions  touching  the  prisoner's  state- 
ment" Hays  V.  State,  114  Ga.  25,  40  S.  B. 
13,  and  citations;  Foskey  v.  State,  119  Ga. 
72,  45  a  E.  967. 

d.  There  was  no  merit  in  an  exception 
that  the  judge  did  not  instruct  the  jury  in 
reference  to  the  prisoner's  statement  until 
after  the  rest  of  the  charge  had  been  given. 
The  fact  that  these  instructions  were  given 
at  the  conclusion,  instead  of  elsewhere  in  the 
charge,  is  not  ground  for  an  exception. 

7.  On  the  cross-examination  of  the  woman 
alleged  to  have  been  seduced,  counsel  for  the 
accused  asked  the  following  question:  "Don't 
you  remember  writing  a  letter  in  which  you 
stated  he  had  not  given  you  the  ring?'  She 
answered,  "No  sir."  Upon  objection  by  the 
solicitor  general,  this  answer  was  excluded, 
unless  the  letter  should  be  exhibited.  No 
letter  was  shown  to  the  witness.  She,  on 
direct  examination,  had  testified  that  the  ac- 
cused had  given  her  a  ring.  The  evident 
purpose  of  defendant's  counsel  was  to  lay 
the  foundation  for  impeaching  the  witness 
by  proof  of  a  contradictory  statement  made 
in  writing.  The  rule  is  that  before  a  con- 
tradictory written  statement  can  be  proved 
against  a  witness,  unless  It  be  a  written  state- 
ment made  under  oath  in  connection  with 
some  judicial  proceeding,  it  must  be  shown 
to  him,  or  read  In  his  hearing,  if  in  exist- 
ence. Pen.  Code  1895,  §  1026.  Tbe  ruling 
of  the  court  was,  therefore,  not  erroneous. 

8.  Nor  did  the  court  err  in  allowing,  over 
the  objection  of  the  accused,  the  woman  al- 
leged to  have  been  seduced  to  testify  that 
her  love  for  the  accused  caused  her  to  yield 
to  the  Intercourse.  The  objection  urged  was 
that  it  was  for  the  jury  to  determine  from 
the  facts  why  she  so  yielded. 

9.  Prior  to  the  trial  of  the  case  on  Its  mer- 
its, tbe  accused  filed  an  original  and  an 
amended  plea  in  abatement,  to  which  his  sig^ 
natures  were  attached.  Tbe  court  passed  on 
these  pleas.  During  the  trial  of  the  case  on 
its  merits,  counsel  for  the  accused,  during 
his  argument  to  the  Jury,  undertook  to  use 
the  signatures  to  such  pleas  for  the  purpose 
of  comparing  them  with  a  letter  which  had 
been  introduced  by  the  state,  purportiof  to 
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have  been  written  and  signed  by  the  accused, 
and  to  show  by  such  comparison  that  the 
letter  and  signature  thereto  were  not  in  his 
handwriting.  The  court  refused  to  allow  de- 
fendant's counsel  to  make  such  use  of  the  sig- 
natures to  these  pleas,  because  they  were 
not  such  parts  of  the  pleadings  as  could  be  so 
used  without  being  introduced  in  evidence. 
There  was  no  error  in  this  ruling.  The  issue 
raised  by  these  special  pleas  had  been  dispos- 
ed of,  and  they  were  no  part  of  the  pleadings 
in  the  issue  before  the  jury.  They  were  in 
no  sense  before  the  jury,  and  could  not  be 
unless  they  had  been  introduced  as  evidence. 

10.  Another  ground  of  the  motion  for  a 
new  trial  was  that  during  the  argument  for 
the  state  the  woman  •alleged  to  have  been 
seduced  sat  in  the  presence  of  the  jury  and 
wept  The  court  certifies  that  counsel  for  the 
accused  saw  and  heard  this,  but  raised  no 
objection  to  it.  We  do  not  think  such  con- 
duct of  the  woman  cause  for  a  new  trial,  es- 
pecially as  counsel  for  the  accused  made  no 
objection  to  the  same,  and  did  not  request 
the  court  to  take  any  action  in  reference  to 
the  matter.  This  court  has  frequently  held 
that,  where  counsel  make  unauthorized  and 
improper  remarks  in  their  arguments  before 
juries,  opposing  counsel  should  call  attention 
to  the  same  and  either  nwve  for  a  mistrial  or 
request  the  court  to  Instruct  the  jury  to  dis- 
regard such  statements.  Bowens  v.  State, 
106  Ga.  764,  82  S.  B.  666,  and  citations.  'TThe 
failure  of  the  court  to  interpose  of  its  own 
motion  in  a  case  of  impropriety  in  its  pres- 
ence will  not  generally  be  a  sufiOicirat  reason 
to  set  aside  a  verdict  at  the  instance  of  a 
party,  when  no  objection  to  the  impropriety 
was  made  pending  the  trial,  and  no  ruling  In 
reference  thereto  was  invoked  from  the 
court."  O'Dell  v.  State,  120  Ga.  152,  47  S. 
B.  577  (5).  So  where  the  disqualification  of 
a  juror  was  known  to  the  accused  before  the 
jury  was  sworn,  it  is  no  cause  for  a  new  trial. 
Keener  v.  State,  18  Ga.  194,  63  Am.  Dec.  269 ; 
Gohron  v.  State,  20  Ga.  752.  So  where  one 
of  the  jurors  was  asleep  during  a  portion  of 
the  trial,  this  was  held  not  to  be  ground  for 
a  new  trial,  unless  it  afiSirmatively  appeared 
that  the  accused  and  his  counsel  did  not  know 
of  this  circumstance  before  the  Jury  retired  to 
make  a  verdict  Cogswell  v.  State,  49  Ga. 
103.  In  State  v.  Laxton,  78  N.  C.  564,  it  ap- 
peared that  during  the  trial  of  one  accused  of 
rape  certain  members  of  the  family  of  the 
prosecutrix  sat  within  the  bar  of  the  coiu^t 
and  occasionally  wept  during  the  argument 
of  the  State's  counsel,  and  withdrew  when  the 
prisoner's  counsel  began  to  address  the  jury. 
No  complaint  was  made  or  objection  offered 
during  the  trial.  It  was  held  that  the  failure 
of  the  judge  to  restrain  such  conduct  was  not 
cause  for  a  new  trial. 

11.  Evidence  as  to  the  good  character  of 
the  accused,  offered  after  verdict  to  support  a 
motion  for  a  new  trial,  is  not  cause  for  grant- 
ing such  motion. 

12.  On  the  hearing  of  the  motion  for  a  nc^w 
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trial*  movant  put  in  evidence  the  affidavits 
of  certain  persons  to  the  effect  tliat  th^ 
knew  the  handwriting  of  the  accused,  and 
tliat  since  the  trial  they  had  examined  a  let- 
ter introduced  by  the  state  on  the  trial,  pur- 
porting to  have  been  written  by  him  to  the 
woman  alleged  to  have  been  seduced,  and 
that  such  letter  and  the  signature  thereto 
were  not,  in  their  opinion,  in  his  handwriting. 
The  evidence  of  such  witnesses  was  nowhere 
referred  to  in  the  motion  for  a  new  trial,  and 
therefore  could  not  be  considered  by  the 
court 

13.  On  the  hearing  of  the  motion,  the 
movant  submitted  other  affidavits  containing 
alleged  newly  discovered  evidence,  which, 
however,  were  merely  cumulative  or  im- 
peaching in  their  character,  and  all  of  which 
were  contradicted  by  affidavits  Introduced  by 
the  state.  The  trial  Judge  passed  upon  this 
alleged  newly  discovered  evidence  in  view 
of  the  contradicting  affidavits  submitted  by 
the  state,  and  either  considered  it  unworthy 
of  belief,  or  as  not  of  such  a  character  as 
would  likely  produce  a  different  result  on 
another  trial.  It  is  well  settled  that  alleged 
newly  discovered  evidence  of  this  character 
Is  not  generally  cause  for  a  new  trial,  even 
where  it  is  uncontradicted;  and  it  Is  per- 
fectly clear  that,  where  It  is  contradicted  by 
evidence  introduced  by  the  state  on  the  hear- 
ing of  the  motion,  there  is  no  abuse  of  dis- 
cretion in  refusing  to  grant  a  new  trial 
upon  the  ground  of  the  existence  of  such 
evidence  and  its  discovery  since  the  rendi- 
tion of  the  verdict 

14.  The  motion  for  a  new  trial  alleged 
that  since  the  conviction  of  the  accused  he 
had  received,  by  due  course  of  mall,  a 
letter,  purporting  to  have  been  written  and 
signed  by  the  woman  alleged  to  have  been 
seduced,  in  which  it  was  stated  that  he 
was  not  guilty  of  seducing  her,  but  another 
named  person  was;  that  she  had  heard  that 
the  accused  had  been  granted  a  new  trial, 
and  if  he  would  send  her  $100  she  would 
leave  the  country  and  stop  the  trouble. 
Affidavits  of  several  persons  were  submitted 
by  the  movant  to  the  effect  that  the  ai&ants 
saw  him  receive  this  letter,  that  they  were 
acquainted  with  the  handwriting  of  the 
woman,  and  the  letter  and  signature  thereto 
were  in  her  handwriting.  The  state  sub- 
mitted the  affidavits  of  several  persons  to 
the  effect  that  they  knew  her  handwriting, 
and  that  she  did  not  write  and  sign  this 
letter;  also  her  affidavit  that  she  did  not 
write  the  letter.  Even  granting  that  she 
wrote  such  a  letter,  it  was  not  cause  for  a 
new  trial.  ESvldence  that  a  state's  witness, 
since  the  trial,  has  made  declaration,  even 
under  oath,  that  his  testimony  given  upon 
the  trial  was  false,  was  not  cause  for  a  new 
trial.  Jordan  v.  State  (this  day  decided) 
52  S.  m  768  and  cases  dted;  Civ.  Gode  1805, 
§  5866. 

15.  We  have  carefully  scrutinissed  the  evi- 
dence submitted  by  the  state  on  the  trial. 


and,  while  the  testimony  of  the  woman 
alleged  to  have  been  seduced  was  self-con- 
tradictory as  to  the  month  when  she  claimed 
to  have  been  seduced,  she  was  at  all  times 
positive  as  to  the  place  where  the  seduction 
occurred,  and  that  the  offense  was  committed 
in  the  summer  of  a  given  year.  The  jury 
were  the  judges  of  her  credibility,  the  trial 
judge  approved  the  verdict,  and  this  court 
cannot  say  that  he  committed  error  in  so 
doing. 

Judgment  affirmed.    All  the  Justices  con- 
curring, except  BJKSK,  J.,  disqualified. 

(U4  Oft.  4SS) 

CAMPBELL  V.  STATE. 
(Supreme  Court  of  Georgia.    Dec  21,  1906.) 

L  CanciNAL  Law— OBJBonoirs  to  TS^vidkhok. 
A  general  objection  to  evidence  consistins 
of  a  series  of  questions  and  answers  is  not  well 
taken,  if  some  of  the  evidence  is  admissible. 

[Ed.  Note. — ^For  cases  In  point  see  voL  14, 
Cent  Dig.  Crindnal  Law,  §  1637.] 

2.    HOMIOIDB  —  ClBOnMSTAITTIAL     EVIDENCE  — 

iNerTBUcnoNS. 

The  fact  that  in  a  trial  for  murder  circnm- 
Btantial  evidence  is  relied  on  to  prove  both  the 
corpus  delicti  and  the  connection  of  the  ac- 
cused with  the  killing  does  not  render  inap- 
plicable a  charge  that  ''upon  the  unlawful  kill- 
ing of  a  human  being  malice  is  presumed  by 
law,  and  that  presumption  remains  unless  it  Is 
rebutted  by  satisfactory  testimony.*' 
8.  CaiiriNAL  Law  —  INSTBUOTIONB  —  Expres- 
sion OF  Opinion. 

Where,  after  the  completion  of  the  judge's 
charge,  counsel  for  the  accused  requested  the 
court  to  charge  on  the  law  of  impeachment  of 
witnesses,  stating  that  it  was  his  contention  that 
a  named  witness  had  been  impeached,  it  was  not 
an  expression  of  opinion  as  to  what  bad  been 

g roved  for  the  court  to  state  in  the  presence  and 
earing  of  the  jury:  "I  do  not  think,  under  the 
evidence  as  the  court  understands  it.  that  it  Is 
necessary  to  give  that  in  the  charge.*' 

4.  Sake. 

It  was  not  error  to  refuse  an  oral  request 
to  charge  on  the  subject  of  Impeachment  of  wit- 
nesses;  and  the  fact  that  the  judge  had  pre- 
viously been  accustomed  to  granting  such  oral 
requests  when  he  regarded  them  pertinent  did 
not  relieve  counsel  of  the  necessi^  to  put  his 
request  for  instructions  on  this  subject  In 
writing. 

5.  Homicide— EviDBNOB— Motive. 

In  a  trial  for  murder,  it  is  not  necessary  for 
the  state  to  prove  a  motive  for  the  crime  in 
order  to  support  the  presumption  of  malice 
which  arises  from  proof  of  an  unlawful  killing. 

6.  Sam»— Evidence— Appeal— Review. 

The  conviction  rested  on  circumstantial  evi- 
dence, much  of  which  was  not  as  strong  as  is 
desirable  in  capital  cases.  Its  probative  value, 
however,  was  for  the  jury;  and  as  this  ia  the 
second  verdict  of  guilty,  and  as  the  trial  judge 
has  twice  expressed  his  approval  of  the  verdict 
by  overruling  the  motion  for  a  new  trial,  this 
court  will  not  interfere. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent.  Dig.  Homicide,  §  703.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Berrien  Coun- 
ty; R.  Q.  Mitchell,  Judge. 

Nancy  Campbell  waa  convicted  of 
and  brings  error.    Affirmed, 

See  51  S.  B.  614* 
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Hendricks,  Smith  &  Christian,  for  plain- 
tiff In  error.  W.  B.  Thomas,  Sol.  Gen.,  and 
Jna  C.  Hart,  Atty.  Gen.,  for  the  State. 

CANDLER,  J.  Nancy  Campbell  was  con- 
victed  of  the  mnrder  of  her  hnsband,  Alex. 
Campbell;  find,  her  motion  for  a  new  trial 
having  been  overmled,  she  excepted. 

1.  Error  Is  assigned  upon  the  refusal  by 
the  court  to  rule  out  certain  specified  evidence 
of  a  witness  for  the  state.  The  evidence  as 
set  out  in  the  motion  consists  of  numerous 
questions  and  answers,  many  of  which,  at 
least,  were  entirely  legitimate  and  admissible. 
Under  the  repeated  rulings  of  this  court, 
therefore,  the  assignment  of  error  upon  the 
refusal  to  rule  out  the  entire  evidence  ob- 
jected to  is  without  merit  See  Hixon  ▼.  As^ 
bury,  120  Ga.  885,  47  S.  B.  901,  and  cases 
cited ;  5  Enc.  Dig.  Ga.  Rep.  305. 

2.  It  is  also  complained  that  the  court  erred 
In  charging  the  familiar  principle  of  law  that, 
"upon  the  unlawful  killing  of  a  human  being, 
malice  Is  presumed  by  law,  and  that  presump- 
tion remains,  unless  it  is  rebutted  by  satis- 
factory testimony."  The  error  assigned  upon 
this  charge  Is  that  it  was  not  adjusted  to  the 
evidence,  and  that  *'this  principle  of  law  is 
only  applicable,  and  should  only  be  given.  In 
charge  where  the  killing  of  the  deceased  was 
shown  to  liave  been  done  by  the  accused  by 
an  eyewitness,  by  confession,  or  a  dying  dec- 
laration ;  and  especially  is  this  true  where  the 
defendant  disclaims  all  knowledge  of  the  kill- 
ing and  explains  her  presence  v^n  the  scene 
of  the  homicide,  and  this  is  further  true  when 
the  state  has  failed  to  prove  the  corpus  delicti, 
and  where  the  contention  of  the  defendant 
was  that  the  homicide  was  a  suicide,  or  the 
act  of  some  other  person  than  herself  and 
unknown  to  her."  We  find  no  error  in  this 
charge.  While  it  is  true  that  it  would  not  be 
applicable  In  the  absence  of  proof  of  the  cor- 
pus delicti  or  that  the  accused  had  done  the 
killing,  it  must  be  borne  in  mind  that  it  is 
for  the  Jury  to  say  whether  these  essential 
elements  of  the  crime  of  murder  have  been 
proved ;  and,  in  the  event  either  question  were 
decided  in  the  negative,  the  charge  would  be 
harmless  because  the  Jury  would  never  get  to 
the  point  of  considering  it,  as  a  finding  that 
no  crime  had  been  committed,  or  that  the  ac- 
cused had  no  part  in  the  killing,  would  nec- 
essarily lead  to  an  acquittal  without  an  in- 
quiry into  the  question  of  malice.  If,  how- 
ever, the  jTury  should  find  that  a  crime  has 
been  committed,  and  that  the  accused  killed 
the  deceased  (both  of  which  questions  are 
solely  for  their  determination),  it  is  then 
their  duty  to  take  the  additional  step  and 
inquire  into  the  existence  or  absence  of  mal- 
ice, without  which  there  can  be  no  murder; 
and  consequently  it  is  entirely  proper  in  such 
a  case  as  the  present  for  the  trial  Judge  to 
give  appropriate  Instructions  to  guide  them 
in  the  prosecution  of  this  inquiry. 

8.  It  appears  that  after  the  court  had 
finished  charging  the  Jury,  and  before  the 


Jury  had  retired,  counsel  for  the  accused  ad- 
dressed the  court  as  follows:  "We  would 
ask  your  honor  to  charge  the  Jury  on  im- 
peachment of  witnesses.  We  are  contending 
that  we  impeached  the  witness  Ben  Ford." 
To  this  request  the  court,  in  the  presence  and 
hearing  of  the  Jury,  replied :  "I  do  not  think, 
under  the  evidence  as  the  court  understands 
it,  that  it  is  necessary  to  give  that  in  charge." 
It  is  urged  that  this  was  "a  direct  and  posi- 
tive expression  of  opinion  that  no  contra- 
dictory evidence  was  in  the  case,  and  that  the 
Jury  should,  as  a  matter  of  law  and  fact,  be- 
lieve everything  that  had  been  testified  to 
by  all  the  witnesses  sworn  upon  the  trial,"  and 
the  refusal  of  the  trial  Judge  to  grant  a  new 
trial  on  tills  ground  is  assigned  as  error. 
The  criticism  of  the  charge  which  we  have 
quoted  Is,  we  think,  hardly  Just  There  was 
no  intimation  by, the  court  of  what  had  been 
proved,  merely  an  expression  as  to  the  ne- 
cessity of  a  charge  which  had  been  requested ; 
and  it  was  entirely  permissible  for  the  court, 
when  called  upon,  to  state  what  evidence  had 
or  had  not  been  introduced.  Such  a  state- 
ment is  in  no  sense  an  expression  of  opinion,  as 
to  the  probative  value  of  the  evidence.  Had 
the  court,  without  any  comment  whatever, 
bluntly  refused  to  give  the  charge  requested, 
his  course  would  have  been  no  less  an  ex- 
pression of  opinion  as  to  what  had  been  proved 
than  was  the  statement  that  under  the  evi- 
dence as  he  understood  it  the  charge  was  not 
necessary ;  for  the  one  carried  the  other  with 
it  by  necessary  implication.  The  remark 
appears  to  have  been* addressed  to  counsel, 
and  not  to  the  Jury,  and  was  in  direct  reply 
to  a  request  made  by  counsel.  While  this 
court  has  been  strict  in  the  limitations  placed 
upon  Judges  as  to  remarks  made  in  the  pres- 
ence and  hearing  of  the  Jury,  we  are  clear 
that  the  question  now  under  review  presents 
no  such  improper  conduct  as  to  require  the 
grant  of  a  new  trial.  See  McLendon  v.  Frost, 
57  Ga.  448  (3) ;  Marion  v.  State,  68  Ga.  290. 
Of  course,  what  is  here  said  has  reference 
entirely  to  the  propriety  of  the  Judge's  re- 
mark, and  not  to  the  accuracy  of  his  conclu- 
sion as  to  whether,  in  fact,  a  charge  on  the 
subject  of  impeachment  of  witnesses  was  re- 
quired. 

4.  We  do  not  hesitate,  however,  to  hold  that 
the  trial  Judge  was  rlg^t  in  refusing  to  give 
this  charge.  There  was  no  evidence  what- 
ever upon  which  to  base  it,  which  was  a  suffi- 
cient reason  for  refusing  the  request,  and  the 
request  was  not  in  writing,  which  was  an 
additional  reason.  See  cases  cited  in  7  Enc 
Dig.  Ga.  Rep.  624,  625.  The  custom  of  the 
Judge  to  grant  oral  requests  where  he  con- 
sidered them  pertinent  cannot  dispense  with 
the  legal  requirement  that  such  requests 
should  be  in  writing. 

5.  The  written  request  to  charge  that 
"there  can  be  no  muMer  without  malice,  and 
no  malice  without  motive,"  was  properly  re- 
fused. Common  experience  proclaims  that 
many  murders  are  committed  where  there  is 
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no  apparent  motive  other  than  that  which 
springs  from  an  abandoned  and  malignant 
heart  Ck>art8  heed  not  subscribe  to  the 
doctrine  of  original  sin  or  innate  depravity, 
but  they  are  compelled  to  recognize  many 
evidences  which  tend  to  support  such  views; 
and,  if  it  were  indeed  the  law,  as  contended 
by  counsel  for  the  accused,  that  there  can 
be  no  malice  in  a  legal  sense  without  a  mo- 
tive, and  if  it  were  necessary  to  prove  a  mo- 
tive in  order  to  convict  of  murder,  very  many 
red-handed  murderers  would  go  unwhipped  of 
Justice.  The  law  presumes  malice  from  an 
unlawful  killing,  and  dispenses  with  the 
necessity  of  a  motive  to  support  the  presump- 
tion. 

6.  It  appeared  from  the  evidence  that  the 
accused  and  her  husband  lived  alone  to- 
gether; that  about*  10  o'clock  on  the  night 
of  the  homicide  several  shots,  were  beard, 
apparently  in  their  house;  and  that  im- 
mediately thereafter  the  deceased  ran  out 
of  the  house,  went  a  short  distance,  and  fell 
dead.  About  this  time  the  accused  also  ran 
out  of  the  house  in  her  ni^t  clothes  and 
went  to  the  house  of  a  neighbor  near  by. 
She  was  very  much  agitated,  and  said  that 
Alex  (the  deceased)  was  at  home  shooting, 
and  she  believed  he  was  shooting  himself. 
The  neighbor  to  whose  house  she  went  was 
in  bed  at  the  time,  but  he  got  up  and  went 
to  the  scene  of  the  shooting;  afterwards  re- 
turning with  the  information  that  the  hus- 
band of  the  accused  was  dead.  This  wit- 
ness testified:  "She  ^  [the  accused]  stayed 
excited  from  the  time  she  came  in  there  until 
she  found  out  the  man  was  dead,  and  then, 
after  I  went  there  and  come  back  and 
brought  the  report  that  he  was  dead,  she  seem- 
ed to  get  satisfied  then.*'  Immediately  after 
the  shooting  the  house  in  which  It  occurred 
caaght  fire  and  was  burned  to  the  ground; 
there  being  no  direct  evidence  as  to  the  cause 
of  the  fire.  It  appeared  that  the  accused  had 
made  statements  relative  to  the  positions  in 
the  bed  that  she  and  her  husband  occupied 
just  prior  to  the  shooting,  and  that  after 
the  house  had  burned  down  the  ashes  were 
examined  and  a  pistol  was  found  on  the  side 
of  the  bed  on  which,  according  to  her  state- 
ment, she  had  lain.  There  was  no  evidence 
that  any  other  person  than  the  accused  and 
the  deceased  had  been  at  the  house  on  the 
night  of  the  shooting.  The  testimony  of  the 
physician  who  examined  the  body  of  the  de- 
ceased after  the  shooting,  relative  to  the 
position  of  the  wounds,  tended  to  discredit 
the  theory  of  suicide.  There  was  no  evidence 
of  any  previous  state  of  bad  feeling  between 
the  deceased  and  the  accused.  The  statement 
of  the  accused  was  to  the  efTect  that  on  the 
night  in  question  she  had  been  asleep,  and 
was  awakened  by  the  sound  of  pistol  firing, 
and  that  she  was  badly  frightened  thereby, 
and  without  Investigating  the  cause  of  the 
firing  fled  from  the  house.  She  did  not  un- 
dertake to  say  whether  her  husband  killed 
himself  or  was  assassinated  by  an  unknown 


person  who  had  entered  the  house  while  aha 
was  asle^;  but  she  denied  having  any  par- 
ticipation in  the  act  herself. 

It  will  be  seen  that  the  conviction  rests  on 
purely  circumstantial  evidence;  and  Itmustbe 
confessed  that  the  circumstances  are  not  of 
that  clear  and  convincing  character  which 
is  desirable  to  support  a-  verdict  of  guilty  in 
a  capital  case.  At  the  same  time,  we  cannot 
say  as  matter  of  law  that  the  jury  were 
not  Justified  in  finding  that  the  proved  facts 
were  such  as  to  exclude  every  reasonable 
theory  other  than  that  of  guilt  The  oppor- 
tunity of  the  accused  to  commit  the  crime,  the 
entire  lack  of  evidence  that  any  one  else  had 
such  opportunity,  and  the  improbability  of 
the  theory  of  suicide,  were  clrcumstancea 
which,  when  taken  In  connection  with  the 
•other  circumstances  which  have  been  mention- 
ed, might  well  authorize  the  Jury  to  find  the 
accused  guilty  as  charged.  This  is  the  second 
verdict  of  guilty  which  has  been  returned 
against  her.  See  Campbell  v.  State,  123  Ga. 
533,  51  S.  E.  G44.  Two  Juries  have  heard  the 
evidence,  have  looked  upon  the  witnesses  and 
the  accused,  have  observed  their  demeanor 
in  the  courtroom,  and  have,  under  circum- 
stances the  most  favorable  for  arriving  at 
a  correct  solution  of  the  dlfllculties  presented 
by  the  evidence,  pronounced  the  accused 
guilty.  The  trial  Judge,  upon  whom  the  law 
places  the  responsibility  of  correcting  the 
mistakes  of  Juries,  has  twice,  by  Ills  refusal 
to  grant  a  new  trial,  placed  upon  the  convic- 
tion the  seal  of  his  approval.  Under  the  set- 
tled rules  of  this  court,  therefore,  this  court 
will  not  disturb  the  Judgment  of  which  com- 
plaint is  made.  . 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


cm  Gft.  459) 
GEORGIA  R.  &  BANKING  CO.  v.  TICB  etat 
(Supreme  Court  of  Georgia.    Dec.  21,  1905.) 

1.  A0TIOR--J01NDEB  OF  Causes— PUEAoiKe— 
Amendhent^-Spbcial  Dbmubbek. 

A  petition  which  contains  two  distinct 
causes  of  action  in  favor  of  different  plaintiffs 
against  the  same  defendant  Is  defective;  but 
the  defect  may  be  cured  by  an  amendment  elim- 
inating one  of  the  plaintiffs  and  one  of  the  eaus- 
es  of  action.  Such  a  defect  is  one  of  form,  and 
not  of  substance,  and  must  be  taken  advantage 
of  by  special  demurrer  filed  at  the  first  term. 

[Bd.  Note. — For  cases  in  point,  see  voL  1. 
Cent.  Dig.  Action,  §§  614-C22.] 

2.  New     TsiAii— Ibbegttulb     Vebdioiv— Pat- 

ICENT— DiSCHABOE   OF  DEFENDANT. 

When  two  causes  of  action  against  a  de- 
fendant in  favor  of  different  plalntiffis  are  tried 
at  one  time  as  a  result  of  the  failure  of  the  de- 
fendant to  raise  the  objection  to  the  misjoinder 
of  the  causes  of  action  at  a  proper  time,  and  a 
verdict  for  one  sum  in  favor  of  l>oth  plaintiffis 
is  rendered,  and  no  objection  is  raised  at  the 
time  the  verdict  is  received  to  the  form  in  which 
the  verdict  is  rendered,  the  irregularity  in  the 
form  of  the  verdict  is  no  sufficient  reason  for 
granting  a  new  triaL  The  payment  of  the  ver- 
dict as  rendered  to  the  parties  Jointly,  or  to 
their  attorney  of  record,  will  discharge  the  dt- 
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fendant  from  liability  to  both  of  tbem  on  ae- 
eoant  of  all  matters  alleged  in  the  petition. 

[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Cent.  Dig.  New  Trial.  §§  120-128.] 

8.  TBiAii— Sequestration  op  Witnesses. 

The  rule  in  reference  to  the  sequestration 
of  witnesses  does  not  apply  to  a  witness  who  is 
a  party  to  the  case,  even  though  there  may  be 
several  parties  on  the  same  side  who  are  all  to 
be  examined  as  witnesses. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Trial,  §  103.] 

4.  JuBT— Disqualification— Interest. 

The  operation  of  a  railroad  by  a  lessee,  in 
the  absence  of  express  statutory  authority  ex- 
empting the  lessor  from  liability  for  the  acts  of 
the  lessee,  does  not  change  the  relation  of  the  • 
lessor  company  to  the  public,  and  the  servants 
of  the  lessee  company  are,  as  to  the  acts  for 
which  the  lessor  company  may  be  held  liable, 
in  legal  contemplation  as  much  the  servants  of 
the  lessor  as  of  the  lessee,  and  are  therefore 
not  competent  to  serve  as  jurors  in  an  action  by 
a  passenger  for  damages  against  the  lessor, 
based  upon  an  injury  received  as  a  result  of  the 
negligence  of  the  servants  of  the  lessee  com- 
pany. 
6.  Husband  and  Wifb—Eabnings  of  Wife. 

In  the  absence  of  any  consent  or  agreement, 
either  expressed  or  implied,  on  the  part  of  the 
husband,  that  the  earnings  of  the  wife  shall  be 
retained  by  her  as  her  separate  estate,  they  be- 
long to  him. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  28^ 
Cent  Dig.  Husband  and  Wife,  §S  450-464.] 

6.  Same -- Injubies    to    Wife  — Riobtb    of 
Husband. 

The  damages  that  may  be  recovered  by  the 
husband  for  the  loss  of  the  services  of  his  wife 
by  reason  of  personal  injuries  are  not  confined 
to  the  value  of  her  services  in  the  household,  but 
may  include  the  value  of  her  services  rendered 
in  her  husband's  business,  where  she  was  thus 
engaged  at  the  time  of  the  injury  without  any 
<!ontract  or  expectation  of  pay  for  the  same. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Husband  and  Wife,  §§  767,  768.] 

7.  CaBBIEBS -*  INJUBT    TO    PASSEN OKB  —  BVI* 
DKNCK~I  NSTRUCTIONS. 

The  charge  of  the  court,  when  considered 
as  a  whole,  was  free  from  any  substantial  error 
of  which  the  defendant  was  entitled  to  complain. 
The  evidence  authorized  the  verdict,  and  the 
discretion  exercised  by  the  trial  judge  in  refusing 
a  new  trial  will  not  be  controlled. 
(SylUibus  by  the  Court) 

Error  from  City  Court  of  Richmond  Coun- 
ty; W.  F.  Bye,  Judge. 

Action  by  Mahala  J.  Tice  and  others  against 
the  Georgia  Railroad  &  Banking  Company. 
Judgment  for  plaintiffs,  and  defendant 
brings  error.    Affirmed.  - 

Mahala  J.  TIce  and  her  hnsband,  Charles 
Tice,  Jointly  brought  suit  against  the  railroad 
company  for  injuries  received  by  Mahala  J. 
Tice  while  a  passenger  on  a  car  operated  on 
its  railroad.  The  petition  alleged  that  she 
boarded  the  train  at  a  regrular  station,  and 
entered  a  car  made  up  of  two  compartments, 
and  the  car  started  before  she  reached  the 
apartment  provided  for  ladies,  and  Just  as 
she  reached  the  nearest  vacant  seat  therein 
a  sudden  jerk  of  the  train  threw  her  violent- 
ly to  the  floor.  In  falling  she  struck  a 
drummer's  iron-bound  sample  case,  whidh 
was  leaning  against  the  seat,  injuring  her 
leg  and  back,  and  received  permanent  in^ 


Juries,  for  which  she  claims  damages  lA  the 
sum  of  $5,000.  Charles  J.  Tice  sues  for  the 
expense  of  doctors'  bills,  medicines,  and 
nursing,  etc.,  to  which  he  has  been  put,  and 
for  such  future  expenses  as  he  will  likely 
incur,  and  for  the  loss  of  her  domestic  serv- 
ices, as  well  as  her  services  as  a  clerk  in  a 
business  in  which  be  was  engaged  at  the 
time  of  her  injury.  At  the  trial  term  the  de- 
fendant interposed  a  written  demurrer  and 
an  oral  motion  to  dismiss  the  case  upon  the 
ground  that  there  was  a  misjoinder  of  causes 
of  action.  Each  was  overruled,  and  the  de- 
fendant excepted.  When  the  panel  of  Ju- 
rors was  presented,  upon  the  request  oC 
plaintifCs  counsel,  the  court  ascertained  by 
inquiry  that  two  of  the  Jurors  were  em- 
ployte  of  the  operating  company,  a  lessee  of 
the  defendant;  whereupon  the  court  ordered 
these  two  Jurors  to  stand  aside  and  that 
their  places  be  filled.  To  the  propounding 
of  the  question,  and  to  the  setting  aside  of 
the  Jurors,  the  defendant  objected;  and,  the 
objection  being  overruled,  the  defendant  ex- 
cepted. A  verdfct  for  the  plaintiffs  of  $5,- 
000  was  rendered  by  the  Jury.  At  the  same 
term  of  court  the  defendant  filed  a  motion 
in  arrest  of  Judgment,  upon  the  ground  that 
there  was  a  misjoinder  of  causes  of  action. 
This  motion  was  overruled,  and  the  defend- 
ant excepted.  A  motion  for  a  new  trial  was 
filed  by  the  defendant,  which  was  overuled, 
and  the  defendant  excepted. 

Jos.  B.  &  Bryan  Cumming  and  O.  M.  Beas- 
ley,  for  plaintiff  in  error.  Henry  C.  Boney, 
for  defendants  in  error. 

COBB,  P.  J.  When  a  married  woman  is 
injured  by  the  wrongrful  conduct  of  another, 
two  different  causes  of  action  may  arise — ^the 
one  in  her  favor  for  her  own  pain  and  suffer- 
ing, and  the  other  in  favor  of  the  husband 
for  the  loss  of  his  wife's  services  and  for 
expenses  incurred  as  a  consequence  of  the 
injuries  to  her.  These  causes  of  action  are 
separate  and  distinct,  and  in  favor  of  dif- 
ferent parties.  Therefore  they  cannot  be  prop- 
erly joined  in  one  suit  Civ.  Code  1805,  U 
4038-4946.  A  petition  by  It  husband  and 
wife  which  sets  forth  a  cause  of  action  in 
favor  of  the  wife  and  one  in  favor  of  the 
husband,  although  both  arise  out  of  the  same 
transaction,  is  subject  to  the  objection  that 
there  is  in  such  petition  a  misjoinder  of 
causes  of  action.  Can  this  defect  be  cured 
by  amendment  eliminating  one  of  the  causes 
of  action?  The  right  to  amend  is  exceed- 
ingly broad.  Sven  where  a  cause  of  action 
is  very  defectively  set  forth,  and  parties 
are  Joined  either  as  plaintiffs  or  defendants 
who  have  no  concern  with  the  cause  of  ac- 
tion, the  defect  as  to  the  manner  in  which  the 
cause  of  action  is  set  forth  may  be  cured 
by  amendment,  and  the  unnecessary  parties 
may  be  eliminated  in  the  same  way.  When 
a  petition  sets  forth  two  complete  causes 
of  action  in  favor  of  diff^ent  parties,  but 
against  the  same  defendant;  there  seems  to 
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be  no  good  reason  why  an  amendment  Bhonld 
not  be  allowed  striking  therefrom  one  of  the 
causes  of  action  and  one  of  the  plaintiffs. 
The  statute  expressly  authorizes  the  striking 
of  a  plaintiff  improperly  Joined.  Oiv.  Code 
1895,  §  6105.  If  one  of  the  plaintiffs  can 
be  eliminated  by  amendment,  which  would 
leave  the  petition  standing  in  favor  of  the 
other  plaintiff,  we  see  no  reason  why  the 
cause  of  action  peculiar  to  the  plaintiff 
stricken  might  not  be  eliminated  at  the  same 
time.  Of  course,  it  is,  in  such  a  case^  for 
the  two  i^aintiffs  who  have  improperly  loin- 
ed  their  causes  of  action  to  determine  be- 
tween themselves  which  cause  of  action  shall 
stand  and  which  shall  be  eliminated.  If, 
however,  they  do  not  voluntarily  relieve  the 
petition  from  the  defect  resulting  from  the 
misjoinder  of  the  causes  of  action,  upon 
objection  raised  at  the  proper  time  the  de- 
fendant would  be  entitled  to  have  the  entire 
case  dismissed. 

As  a  general  rule  a  defect  in  a  petition 
wrhich  is  amendable  is  cured  by  verdict  As 
under  our  system  a  misjolxfder  of  causes  of 
action  could  be  eliminated  before  verdict  by 
appropriate  amendment,  under  the  operation 
of  the  rule  Just  referred  to,  such  a  defect, 
unobjected  to  at  the  proper  time  before  ver- 
dict, would  be  cured  by  the  verdict  The  de- 
fect therefore,  must  be  taken  advantage  of 
before  verdict;  but  at  what  stage  of  the 
cause?  Is  it  a  defect  of  form,  or  a  defect  of 
substance?  A  petition  might  contain  two 
causes  of  action  in  favor  of  different  plain- 
tiffs, each  set  forth  with  all  the  particularity 
and  formality  that  could  be  required.  In 
such  a  case  there  would  be  no  defect  of  sub- 
stance in  the  allegations  of  the  petition,  and 
the  misjoinder  of  the  two  perfect  and  com- 
plete causes  of  action  must  therefore,  be 
merely  a  defect  of  form;  that  is,  a  defect  in 
the  manner  in  which  the  different  plaintiffs 
have  seen  fit  to  bring  Into  court  that  which 
each  would  have  had  the  right  to  bring  in 
a  separate  suit  Being  a  defect  merely  in 
the  form  in  which  the  suit  is  brought  it 
must  be  taken  advantage  of  by  special  de- 
murrer filed  at  the  first  term,  and  the  failure 
to  file  such  demurrer  at  such  tem^  would  be 
a  waiver  of  the  defect  See  Llppincott  v. 
Behre,  122  Ga.  540,  50  S.  B.  467.  We  are 
aware  that  in  the  case  of  Governor  v.  Hicks, 
12  Ga.  189,  it  was  held  that  a  misjoinder  of 
Improper  parties  plaintiff,  as  well  as  dis- 
tinct causes  of  action,  would  be  a  good  rea- 
son for  dismissing  the  case  on  general  de- 
murrer, and  for  arresting  the  Judgment  after 
verdict  We  are  also  aware  that  this  de- 
cision is  in  accord  with  the  rule  at  common 
law.  But  we  think  since  the  decision  was 
rendered  such  radical  changes  have  taken 
place  in  the  practice  and  procedure  in  this 
state  that  under  the  existing  law  a  misjoin- 
der of  causes  of  action  between  separate  and 
distinct  parties  would  only  be  ground  for  a 
special  demurrer  filed  at  the  appearance 
term.    The  uniform  procedure  act  of  1887 


entirely  obliterated  the  distinction  betweeD 
cofurts  of  law  and  courts  of  equity,  so  far  as 
the  form  to  be  followed  in  bringing  an  action 
was  concerned.  The  compilers  of  the  Oode  of 
1805  have  merged  into  one  general  subject, 
dealing  with  petitions,  demurrers,  answers, 
etc,  all  that  which  prior  to  1887  was  dealt 
with  in  the  Code  under  the  distinct  heads  of 
"Procedure  at  Law"  and  "Procedure  in  Bqul- 
ly.'*  The  more  liberal  rules  of  the  equity 
court  have  become  in  many  respects  a  part 
of  the  procedure  in  all  cases,  whether  the 
cause  of  action  be  legal  or  equitable.  The 
Code  distinctly  recognizes  a  misjoinder  of 
parties  or  causes  of  action  as  a  ground  of 
demurrer  in  any  case,  and  the  same  section 
in  which  this  is  recognized  declares  ttiat 
special  defects  in  the  petition  may  always 
be  taken  advantage  of  by  demurrer,  "and 
unless  cured  by  amendment  the  petition  shall 
be  dismissed."  Civ.  Code  1895,  §  504&  A 
court  of  equity  looked  with  little  favor  upon 
a  demurrer  which  raised  the  question  that 
the  bill  was  multifarious,  and,  even  In  those 
cases  where  the  court  was  compelled  to  bold 
that  there  was  a  misjoinder  of  causes  of 
action,  the  complainant  was  generally  allowed 
the  right  to  amend  his  bill  so  as  to  elimi- 
nate one  or  the  other  of  his  grounds  of 
complaint  See  Morgan  v.  Shepherd,  60  Ga. 
308. 

2.  Brror  is  assigned  in  the  motion  for  a 
new  trial  upon  the  failure  of  the  Judge  to 
Instruct  the  Jury,  if  they  found  in  favor  of 
the  plaintiffs,  to  bring  in  a  verdict  for  each 
plaintiff  for  a  given  amount  and  also  error 
is  assigned  upon  the  verdict  upon  the  ground 
that  it  is  for  one  sum,  not  specifying  how 
much  is  found  for  the  husband  and  how  much 
for  the  wife,  the  manner  in  which  the  ver- 
dict was  rendered  thus  preventing  the  court 
from  determining  whether  a  proper  or  ex- 
cessive amount  had  been  allowed  in  each 
instance.  The  petition  contains  two  causes  of 
action  in  favor  of  different  plaintiffs,  and 
properly  there  should  have  been  a  verdict 
in  favor  of  each  plaintiff  for  a  given  amount. 
The  Judge  charged  the  Jury  to  return  one 
amount  to  cover  the  claims  of  both  plalntUfa. 
There  Is  no  assignment  of  error  upon  this 
part  of  the  charge,  but  error  is  assigned  upon 
the  failure  of  the  Jury  to  find  two  separate 
amounts.  There  should  have  been  a  request 
for  the  Judge  to  instruct  the  Jury  in  reference 
to  the  form  of  the  verdict  rendered  by  them, 
or  an  objection  at  the  time  the  verdict  was 
received,  and  a  request  that  the  Jury  should 
retire  and  separate  the  amount  found  into 
two  amounts,  one  for  each  party.  There  be- 
ing no  request  during  the  progress  of  the 
trial  for  an  Instruction  to  the  Jury  on  the 
subject  and  the  record  not  showing  that  there 
was  any  objection  to  the  verdict  at  the  time 
it  was  rendered,  and  as  a  payment  of  the 
amount  recovered  by  the  plaintiffs  to  them 
or  their  counsel  of  record  would  completely 
protect  the  defendant  from  all  liability  to 
each  of  the  plaintiffs  on  account  of  both  of 


Ga.) 


GEORGIA  R.  &  BANKING  GO.  ▼.  TICB. 


919 


the  causes  of  action  set  forth  In  the  petition, 
the  irregularity  in  the  verdict  is  not  sufQ- 
cient  to  require  the  granting  of  a  new  trial. 
The  fact  that  the  defendant  is  by  the  form 
of  the  verdict  precluded  from  entering  into 
the  question  whether  the  amount  really  as- 
sessed by  the  jury  to  each  of  the  plaintiffs 
might  or  might  not  be  excessive  as  to  one 
or  the  other  was  brought  about  at  last  by 
the  failure  to  object  to  the  form  of  verdict  at 
the  time  it  was  rendered.  The  failure  to 
raise,  by  special  demurrer  at  the  first  term, 
an  objection  to  the  petition  on  account  of  the 
misjoinder  of  the  two  causes  of  action  there- 
in, renders  the  entire  trial  one  that  Is  anom- 
alous, and  the  failure  to  object  to  the  ver- 
dict in  the  case  only  adds  to  the  peculiarity 
of  the  situation  first  rendered  anomalous  by 
the  failure  to  demur.  The  defendant  lost 
the  right  to  have  the  two  cases  tried  separate- 
ly, by  failure  to  demur,  and  also  lost  the 
right  to  have  a  separate  verdict  rendered  in 
favor  of  each  plaintiff  by  failure  to  object 
to  its  form  when  it  was  received. 

8.  At  the  request  of  counsel  each  party,  all 
witnesses  in  the  case  were  sequestered,  and 
Mrs.  Tice  was  called  to  the  stand  to  testify. 
€k>un8el  for  defendant  asked  that  her  hus- 
band be  sequestered  during  the  examination 
of  Mrs.  Tice.  The  court  refused  the  request, 
and  this  ruling  is  assigned  as  error.  Tice 
was  a  party  to  the  cause  on  trial.  He  had 
a  right  to  remain  in  court  during  the  entire 
trial.  The  rule  in  reference  to  the  seques- 
tration of  witnesses  does  not  apply  where  the 
witness  is  a  party,  although  there  may  be 
several  parties  on  one  side  of  the  case. 

4.  It  appears  from  the  record  that  the  de- 
fendant is  a  railroad  corporation,  but  that  it 
was  not  operating  the  cars  at  the  time  the 
plaintiff  was  injured,  but  the  same  were  be- 
ing operated  by  a  lessee.  Plaintiff*s  counsel 
requested  the  judge  to  inquire  of  the  jurors 
who  had  been  Impaneled  to  try  the  case 
whether  any  of  them  were  employes  of  the 
lessee  company,  and,  it  appearing  that  two  of 
the  panel  occupied  this  relation  to  the  lessee 
company,  the  court  required  them  to  stand 
aside,  and  other  jurors  to  be  summoned.  To 
the  ruling  holding  that  such  jurors  were  in- 
competent the  defendant  excepted.  It  cannot 
be  laid  down  as  a  general  rule  that  the  serv- 
ants of  a  lessee  are  disqualified  from  service 
as  jurors  in  a  case  where  the  lessor  is  a 
party.  But  the  relation  existing  between  two 
railroad  companies,  brought  about  by  a  lease 
of  one  to  the  other,  is  different  from  the  rela- 
tion which  exists  between  an  ordinary  lessor 
and  lessee.  A  railroad  company,  in  the  ab- 
sence of  express  legislative  authority,  cannot 
exempt  itself  from  liability  for  a  failure  on 
the  part  of  its  lessee,  its  servants,  and  agents 
to  discharge  the  public  duties  required  of 
those  who  operate  railroad  trains,  and,  though 
a  passenger  may  be  Injured  by  the  negligence 
of  the  servants  of  the  lessee,  he  may  still  look 
to  the  lessor  for  compensation  in  damages. 
The  servants  of  the  lessee  are  therefore^ 


as  to  duties  imposed  upon  the  lessor  concern- 
ing the  responsibility  which  it  can  not  throw 
off,  the  servants  of  the  lessor.  The  operation 
of  the  road  by  the  lessee  does  not  change  the 
relation  of  the  original  company  to  the  public; 
for  the  servants  in  its  employment  in  legal 
contemplation  are  as  much  the  servants  of 
the  lessor  as  of  the  lessee.  See  Singleton 
V.  Southwestern  Railroad,  70  Ga.  469,  48 
Am.  Rep.  574;  Central  Railroad  v.  Mitchell, 
63  Ga.  173.  If  such  were  not  the  rule,  it 
would  be  possible  for  the  question  of  the 
liability  of  the  lessor  company  to  be  submit- 
ted to  the  determination  of  a  jury  composed 
of  the  very  employ^  of  the  lessee  who  were 
charged  with  the  wrongful  acts  bringing 
about  the  injury  to  the  plaintiff.  A  trial 
t)efore  a  jury  thus  made  up  would,  of  course, 
be  a  travesty  upon  justice. 

5,  6.  The  petition  alleged  that  Mra.  Tice, 
before  her  injury,  was  '*a  strong,  healthy  wo- 
man, attending  to  all  her  own  domestic  duties, 
and  by  reason  of  his  incapacity,  because  of  his 
being  infirm,  she  assisted  him  in  the  merchan- 
dise and  other  business,  and  by  reason  of 
her  injury  she  is  wholly  unable  to  render  him 
any  service  whatever."  There  was  no  de- 
murrer to  the  petition,  other  than  the  demur- 
rer above  referred  to  upon  the  ground  of 
misjoinder  of  causes  of  action.  Mrs.  Tice 
testified  that  her  husband  would  be  sick  and 
often  have  to  take  to  his  bed,  and  that  then 
she  would  have  to  attend  to  the  store  for 
him,  and  often  customers  would  want  them  to 
get  things  down  town  for  them,  and  she 
would  attend  to  those  matters  for  her  hus- 
band, that  she  collected  for  him,  that  she 
made  purchases,  and  that,  in  addition  to  at- 
tending to  her  domestic  affairs  at  home,  she 
was  really  a  clerk  in  the  store.  Charles 
Tice  testified  substantially  to  the  same  facts, 
and  stated  that  the  services  which  his  wife 
rendered  were  worth  at  least  $50  per  month. 
The  defendant  objected  to  this  testimony,  on 
the  ground  that  It  is  not  in  the  contemplation 
of  the  law  that  a  husband  can  recover  for  the 
value  of  services  of  the  wife  as  a  manager 
of  a  mercantile  business  for  him.  This  ob- 
jection was  overruled,  and  the  evidence  was 
admitted.  The  court  also  refused  to  charge 
a  written  request  presented  by  the  defendant 
in  .the  following  language:  "While  a  hus- 
band is  entitled  to  recover  the  value  of  his 
wife's  services,  where  another  has  negligently 
injured  her,  this  means  the  usual  services 
rendered  by  a  wife  in  the  household,  and  it 
does  not  embrace  the  value  of  her  services  in 
running  a  mercantile  business,  going  out 
drumming  for  business,  and  purchasing  and 
collecting  for  the  mercantile  buslnesa"  The 
question  presented  by  the  objection  to  this 
evidence  and  by  the  refusal  of  the  request  is 
whether  in  an  action  of  the  character  now 
under  consideration  the  husband  can  recover 
for  the  loss  of  the  services  of  the  wife  other 
than  such  services  as  are  rendered  by  the 
wife  to  the  husband  as  a  legal  consequence  of 
the  marriage  relation. 
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Prior  to  the  enactment  of  tbe  married 
women's  act  of  1800,  the  /earning  of  the 
wife  belonged  to  the  husband,  unless  th^ 
were  living  separate  and  apart,  or  she  had 
been  declared  a  free  trader  in  oonformlty  to 
law,  or  unless  the  husband  expressly  re- 
linqui£died  his  right  to  such  earnings  in  her 
favor.  Oglesby  v.  Hall,  80  6a.  386;  Cave- 
naugh  V.  Ainchbacker,  36  6a.  600,  91  Am. 
Dec.  778;  6orman  v.  Wood,  73  6a.  370; 
Wood  V.  Wilson  Sewing  Machine  Co.,  76  6a. 
104.  In  Dumas  v.  Neal,  61  6a.  666,  Judge 
McCay  expressed  a  doubt  as  to  whether  a 
wife  was  entitled  to  compensation  from  her 
husband  for  services  rendered  for  keeping  a 
boarding  house.  This  case  involved  services 
rendered  both  before  and  after  the  act  of 
1866.  In  the  opinion  Judge  McCay  said 
''It  was  her  duty  to  her  husband  while  she 
lived  with  him  to  do  these  things.  She  is 
not  to  be  a  drone  in  the  hive."  In  Sasser 
V.  Sasser,  73  6a.  276,  Mr.  Justice  Hall  in- 
timated that  while  the  husband  was,  not- 
withstanding the  act  of  1866,  still  entitled 
to  the  domestic  services  of  his  wife,  her 
earnings  resulting  from  labor  performed  in 
other  ways  were  her  own,  saying,  however, 
that  his  remarks  were  made  out  of  abundant 
caution,  and  solely  for  the  reason  that  he 
did  not  desire  at  that  time  to  be  committed 
even  by  Implication  to  a  contrary  view.  In 
Eichberg  v.  Brandman,  74  6a.  834,  it  was 
held  that  where  a  married  woman  living 
with  her  husband  owned  a  separate  estate 
which  consisted  in  part  of  a  house  and  lot 
where  they  resided,  and  carried  on  therein 
the  business  of  keeping  a  boarding  house 
since  1866,  her  earnings  in  that  enterprise 
belonged  to  her,  and  she  could  bring  suit  for 
the  same  in  her  own  name.  While  it  does 
not  appear  from  the  headnote,  it  does  appear 
from  the  reporter's  statement,  that  she 
engaged  in  this  business  with  the  husband's 
consent,  and  with  the  agreement  on  his  part 
that  she  might  have  the  proceeds  resulting 
from  such  business.  In  Brunswick  Light 
Go.  ▼.  6ale,  91  6a.  813,  18  S.  B.  11,  which 
was  an  action  by  a  husband  and  wife  for 
personal  injuries  to  the  wife,  it  was  held 
that,  "inasmuch  as  the  earnings  of  a  wife 
belonged  to  her  husband,  her  individual  and 
personal  damages  could  be  measured  only  by 
the  enlightened  consciences  of  impartial 
jurors.**  In  the  opinion  Mr.  Justice  Simmons 
said:  "But  where,  as  in  this  case,  a  mar- 
ried woman  sues  for  physical  injuries  and 
the  pain  and  suffering  resulting  therefrom, 
and  cannot  recover  for  loss  of  earnings, 
medical  attention,  etc.,  the  principle  of  the 
section  [Code  1882,  §  3067;  Civ.  Code  1895, 
§  3907]  is  applicable,  inasmuch  as  her  dam- 
ages can  be  measured  only  by  the  en- 
lightened conscience  of  an  impartial  jury-" 
This  was  a  distinct  ruling  tliat  since  the  act 
of  1866  the  husband  was  entitled  to  the 
earnings  of  the  wife,  in  the  absence  of 
evidence  showing  his  consent  to  the  appro- 


priation of  her  earnings  to  her  own  use,  or 
that  she  was  living  separate  from  him. 
In  Lee  ▼.  Savannah  6uano  Co.,  99  6a.  672» 
27  S.  E.  169,  69  Am.  St  Bep.  243.  Mr. 
Justice  Lumpkin  said  that  the  earnings  of 
the  wife  are  ^'oftentimes  exclusively  her 
own,  certainly  so  when  her  husband  express- 
ly consents  to  her  engaging  in  the  occupation 
or  business  from  which  they  arise.**  In 
Sams  V.  Thompson  Hiles  Co.,  110  6a.  648^ 
36  S.  E.  1<M,  while  the  language  in  tbe 
opinion  is  very  broad,  still,  in  the  light  of 
the  facts,  the  ruling  there  is  simply  to  the 
extent  that  the  wife  is  entitled  to  her  own 
earnings  when  her  husband  consents  that 
she  should  receive  the  same.  In  Boberts 
V.  Hahies,  112  6a.  842,  38  S.  E  109,  it  was 
held  that  "in  the  absence  of  any  consent 
or  agreement,  either  express  or  implied,  on 
the  part  of  a  husband,  that  the  earnings  of 
his  wife  shall  be  retained  by  her  as  her 
separate  estate,  they  belong  to  him.**  Mr. 
Justice  Lewis  in  the  opinion  said:  •'While 
it  is  true  that  the  act  of  1866  has  wrought 
many  changes  in  the  law  with  reference  to 
the  separate  estate  of  a  married  woman, 
there  is  still  imposed  upon  the  husband  the 
obligation  to  support  his  wife,  with  the  cor- 
responding right  to  her  services  and  earnings 
during  coverture."  Mr.  Justice  Lewis  re- 
marked that  this  principle  is  recognized  in 
Brunswick  Light  Co.  v.  6ale,  supra.  See, 
also,  cases  cited  in  7  Enc.  Big.  6a.  B^. 
132  et  seq. 

It  must  be  treated,  then,  as  the  settled 
law  of  this  state  that  even  since  the  act  of 
1866,  where  a  husband  and  wife  are  living 
together,  the  husband  is  entitled  to  her  earn- 
ings, unless  he  consents  that  she  may  re- 
ceive them  as  her  own.  If  a  wife  who  is 
living  with  her  husband  and  la  engaged  in  a 
business  or  avocation  from  wtilch  earnings 
result  receives  an  injury  at  the  hands  of  a 
wrongdoer  which  incapacitates  her  either  in 
whole  or  in  part  from  performing  the  work 
of  such  business  or  avocation,  she  is  not  en- 
titled to  recover  on  account  of  the  loss  thns 
occasioned,  unless  the  husband  has  given  his 
consent  to  her  engaging  in  this  business  and 
receiving  her  earnings  th«refrom  as  her  own. 
If  the  husband  did  not  consent,  and  the  wife 
is  therefore  not  entitled  to  recover,  and  the 
husband  should  not  be  allowed  to  recover, 
the  wrongdoer  would  be  xindec  a  legal  obli- 
gation to  compensate  no  one  on  account  of 
his  tortious  act  There  are  tnstanoes,  prob- 
ably many  of  them,  where  the  wife  has  a 
peculiar  talent  which,  if  exercised,  results 
in  large  earnings,  and  she  is  willingly  ex- 
erclsiiig  this  talent,  and  allowing  h^  hus- 
band to  receive  the  benefit  by  appropriating 
the  earnings.  It  certainly  cannot  be  the  law 
tliat  in  such  a  case  the  wrongdoer  whose  act 
entirely  destroys  the  power  of  the  wife  to 
eserdse  the  talent  would  be  liable  to  no  one 
for  such  damages  resulting  from  his  conduct. 
Such  an  injury  to  such  a  wife  results  in 
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damages  to  somebody  which  must  be  compen- 
sated In  money,  and,  if  the  wife  is  not  al- 
lowed to  recover,  the  husband  should  be. 
But  it  Is  said  that  in  such  a  case  the  wife  is 
under  no  legal  obligation  to  use  her  talent 
for  the  benefit  of  her  husband.  Let  this  be 
granted.  At  the  time  of  the  injury  she  was 
using  it,  and  it  was  lawful  for  her  to  do  so, 
and  it  does  not  lie  in  the  mouth  of  a  wrong- 
doer to  say  that  a  wife  actually  engaged  in 
a  business  or  avocation  which  results  in 
earnings  to  the  husband  may  at  some  time 
In  the  future  decline  to  further  engage  in 
such  occupation.  We  do  not  think  that 
merely  because  a  wife  can  earn  money  for 
her  husband  by  engaging  in  business  he 
would  be  entitled  to  recover  from  a  wrong- 
doer; but,  when  at  the  time  of  the  injury  she 
is  actually  engaged  in  a  business  or  calling 
or  avocation  which  results  in  earnings  for 
the  husband,  and  there  is  nothing  to  Indicate 
that  there  was  any  agreement  between  the 
husband  and  wife  that  this  should  terminate 
at  any  time  in  the  future^  we  think  that  as 
against  a  wrongdoer  the  inference  is  to  be 
indulged  that  the  wife  will  continue  the 
work  for  the  benefit  of  her  husband  during 
that  period  of  her  life  in  which  she  is  able  to 
perform  the  services.  While  in  the  case  of 
Metropolitan  St  R.  Co.  ▼.  Johnson,  91  Ga. 
466,  18  8.  E.  816,  the  services  rendered  were 
those  of  an  ordinary  domestic  nature,  the 
language  Is  very  broad. 

While  this  ruling  Is  authoritative  only  as  to 
domestic  services,  the  reasoning  in  the  opin- 
ion is  of  such  a  character  as  to  support  a 
right  to  recover  for  earnings  of  any  char- 
acter that  were  actually  being  made. by  the 
wife  at  the  time  she  suffered  the  injury.  Mr. 
Sutherland  In  his  work  on  Damages  says: 
•If  she  is  voluntarily  rendering  services  for 
her  husband  by  carrying  on  his  business, 
he  Is  entitled  to  recover  for  the  loss  of  her 
services  therein,  if  the  facts  are  properly  al- 
leged." 4  Suth.  Dam.  (3d  Ed.)  §  1252.  The 
authority  cited  by  this  author,  to  sustain 
this  proposition  is  the  case  of  Citizens'  St 
By.  ▼.  Twiname,  121  Ind.  876,  23  N.  E.  158, 
7  L.  B.  A.  352.  It  was  there  held  that  dam- 
ages for  the  loss  of  services  of  plaintiff's 
wife  by  reason  of  personal  injuries  are  not 
confined  to  her  services  within  the  house- 
hold, but  may  include  the  value  of  her  serv- 
ices as  manager  of  her  husband's  business, 
where  she  was  engaged  at  the  time  of  the 
Injury  without  any  contract  to  pay  for  such 
services.  This  was  held  notwithstanding  a 
statute  of  Indiana  which  declares  that  the 
earnings  and  profits  of  a  married  woman  ac- 
cruing from  a  trade  or  business,  or  her  serv- 
ices or  labor,  other  than  those  for  her  hus- 
band and  family,  shall  be  her  sole  and  sepa- 
rate estate.  The  husband  there  was  en- 
gaged In  a  millinery  business,  and  his  wife, 
by  reason  of  their  marital  relations,  devoted 
her  energy  and  services  to  the  business  for 
the  benefit  of  her  husband,  without  any  con- 


tract or  expectation  of  pay.  In. the  opinion. 
Olds,  J.,  says:  "There  might  be  drcum 
stances  existing  which  would  entitle  the 
wife,  in  an  action  for  damages,  to  recover 
for  the  value  of  her  own  services,  but  prima 
facie  the  husband  is  entitled  to  recover  for 
the  Talue  of  such  services;  and  especially  Is 
this  true  when  the  wife  is  not  engaged  in 
carrying  on  a  business  or  trade  on  her  own 
account,  or  performing  labor  for  persons 
other  than  her  husband,  and,  on  the  contrary, 
is  voluntarily  rendering  services  for  the 
benefit  of  the  husband;  and  he  Is  entitled  to 
recover  for  one  dass  as  well  as  another. 
In  other  words,  the  husband  Is  entitled  to 
recover  for  the  damages  sustained  on  ac- 
count of  the  loss  of  the  services  of  the  wife; 
and  the  value  of  her  services,  and  loss  sus- 
tained by  reason  of  her  Inability  to  perform 
them,  must  necessarily  depend  on  the  char- 
acter and  value  of  the  services  which  she  Is 
capable  to  perform,  and  Is  accustomed  to 
perform  for  her  husband."  There  was  a 
ruling  to  the  same  effect  In  Blair  v.  Chicago 
Kr  R.,  89  Mo.  334,  1  S.  W.  367.  See,  also, 
in  this  connection,  Holcomb  v.  Harris,  166  N. 
Y.  257,  59  N.  E.  820.  In  case  of  an  injury 
resulting  in  disability  which  would  prevent 
the  wife  from  rendering  domestic  services, 
which  the  wife  is  legally  bound  to  render, 
the  husband  may  recover  for  the  loss  of 
such  services,  even  though  such  services  had 
not  been  performed  In  the  past,  and  the  hus- 
band had  never  realized  anything  from  the 
wife's  services  before  she  was  injured.  4 
Suth.  Dam.  (3d  Ed.)  §  1252.  In  regard  to 
those  services  which  the  wife  is  not  legally 
bound  to  render,  but  which  she  is  capable 
of  rendering  and  which  she  is  actually 
rendering  at  the  time  of  the  injury,  the  hus- 
band is  also  entitled  to  recover.  There  was 
no  error  In  admitting  the  evidence,  nor  in 
refusing  to  charge  as  requested. 

7.  There  is  only  one  other  special  assign- 
ment of  error  which  need  be  referred  to.  It 
Is  claimed  that  the  court  erred  in  charging 
the  Jury  "that  the  declaration  sets  out  the 
claims  of  the  plaintiffs,  and  states  the  ground 
of  negligence  of  the  railroad  company.  If 
the  evidence  sustains  any  or  all  of  the 
grounds,  the  plaintiffs  would  be  entitled  to  re- 
cover." It  Is  claimed  that,  as  one  of  the  al- 
legations of  negligence  was  that  the  defend- 
ant was  negligent  *'in  starting  train  of  cars 
before  she  had  opportunity  to  reach  her 
seat,"  the  effect  of  the  charge  would  be  to 
render  defendant  liable  merely  because  the 
cars  started  before  the  plaintiff  had  oppor 
tunity  to  reach  her  seat,  and  that  this  might 
or  might  not  be  negligence,  according  to  the 
circumstances  of  the  case.  By  reference  to  the 
charge,  it  appears  that  Immediately  following 
the  language  quoted  In  the  assignment  of 
error,  the  court  added :  "If  you  think  that 
the  railroad  company  was  not  In  the  exercise 
of  extraordinary  care  and  diligence."  This 
qualification  relieves  the  extract  of  the  charge 
complained  of  from  any  error.    The  effect  of 
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the  charge  with  the  qnallflcation  was  to  In- 
form the  jury  that  plaintiff  could  recover  up- 
on the  allegation  that  the  defendant  was  neg- 
ligent in  starting  the  train  of  cars  before  she 
had  opportunity  to  reach  her  seat  and  be 
seated,  provided  that  at  the  time  of  the  in- 
Jury  the  defendant  was  not  in  the  exercise  of 
extraordinary  care  and  diligence.  When  the 
charge  Is  considered  as  a  whole,  we  do  not 
think  there  is  anything  therein  calculated  to 
impress  the  Jury  with  the  fact  that  the  mere 
starting  of  the  train  before  the  plaintiff 
reached  her  seat  could  be  used  as  a  basis  for 
recovery;  but,  if  the  train  was  started  in  a 
negligent  manner,  and  as  a  result  of  such 
negligence  the  plaintiff  was  injured  before 
she  reached  her  seat,  then  the  plaintiff  would 
be  entitled  to  recover.  Such  is  the  claim 
of  the  plaintiff  when  her  petition  is  con- 
sidered as  a  whole,  and  such  is  the  effect 
of  the  charge  when  it  is  considered  in  a 
like  manner. 

It  was  further  claimed  that  the  charge  was 
erroneous  because  it  in  effect  instructed  the 
Jury  as  to  what  was  negligence.  We  do 
not  think  it  was  subject  to  this  criticism. 
Of  course,  we  cannot  tell  how  much  the  Jury 
allowed  the  wife  for  pain  and  suffering,  and 
how  much  was  allowed  the  husband  for  loss 
of  services.  But  the  evidence  was  of  such  a 
character  that  the  aggregate  sum  of  $5,000 
for  both  items  was  not  excessive.  The  evi- 
dence as  to  the  negligence  of  the  defendant 
was  conflicting,  but  there  was  evidence  upon 
which  the  Jury  could  base  a  finding  in  favor 
of  the  plaintiff.  The  discretion  of  the  trial 
Judge,  exercised  in  refusing  a  new  trial,  will 
not  be  controlled. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(124  Ga.  661) 

RABURN  V.  BRADSHAW. 
(Supreme  Court  of  Georgia.    Dec  22,  1905.) 

1.  GXSGTTTOBS      AND      AOHINISTBATOBS  —  PKB- 

B0N8  Entitled  to  Administbation. 

In  the  granting  of  letters  of  administration, 
where  there  is  no  surviving  husband  or  wife, 
the  next  of  kin  of  the  intestate  at  the  time  of 
his  death,  according  to  the  laws  declaring  re- 
lationship and  distribution,  is  entitled  to  such 
letters.  Civ.  Code  1805,  {  3367,  snbd  2.  In 
such  a  case,  the  law  of  relationship  should  not 
be  relied  on  to  the  exclusion  of  that  of  distri- 
bution.   Mardock  v.  Hunt,  68  Ga.  164. 

2.  Descent  and  Distbibittion  —  Heibs  or 
Ti{E  Half  Blood. 

When  there  is  no  surviving  husband,  wife;, 
child,  or  lineal  descendant,  the  brothers  and 
sisters  of  the  intestate  inherit;  the  half  blood 
on  the  paternal  side  inheriting  equally  with  the 
whole  blood,  and  the  father,  if  living,  inheriting 
equally  with  the  brothers  and  sisters.  Civ. 
Code  1895,  8  8355,  subds.  5,  6. 

3.  ExEcuTOBs   and   Adhinistbatobs— Seleo- 

TION  OF  AdMINISTBATOB. 

"If  there  be  several  of  the  next  of  kin  equal- 
ly near  in  degree,  the  person  selected  in  writing 
by  a  majority  of  those  interested  as  distributees 
of  the  estate  and  who  are  capable  of  expressing 


a    choice    shall    be    appointed**    administrator. 
Civ.  Code  1805,  8  3367i  snbd.  3. 

[Ed.  Note. — For  cases  in  point,  see  voL  22. 
Cent  Dig.  Executors  and  Administrators,  f  57.J 

4.  Same. 

Accordingly,  in  a  contest  for  letters  of  ad- 
ministration between  a  sister  of  the  whole  blood 
and  a  brother  of  the  half  blood,  on  the  paternal 
side  of  the  intestate,  when  such  sister  was 
selected  in  writing  by  another  sister  of  the 
whole  blood,  and  such  brother  of  the  half  blood 
was  so  selected  by  the  father  of  himself  and 
of  the  intestate,  and  also  by  four  sisters  of  the 
half  blood  on  the  paternal  side  of  the  intestate* 
all  of  the  distributees  so  making  selections  be- 
ing capable  of  making  a  choice,  the  ordinary 
did  not  err  In  appointing  the  brother  of  the  half 
blood  administrator. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Warren  Conn- 
ty;  H.  M.  Holden,  Judge. 

Action  between  E.  V.  Rabum  and  W.  A. 
Bradshaw.  From  the  Judgment,  Rabum 
brings  error.    Affirmed. 

L.  D.  McGregor,  for  plaintiff  in  error.  BL 
P.  Davis,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All 
the  Justices  concurring. 


cm  0&.66T) 
HA  WES  y.  BANK  OF  ELBERTON. 
(Supreme  Court  of  G^rgia.    Dec.  22,  1966.) 

1.  Bankbuptct— Appeal  by  Tbubtse— Costs 
— Pboceedinos  in  Fosha  Pauperis. 

A  trustee  in  bankruptcy  may  take  a  case 
to  the  Supreme  Court  of  this  state  in  forma 
pauperis  by  filing  an  affidavit  which  discloses 
his  inability,  as  the  representative  of  the  bank- 
rupt estate,  to  pay  the  costs. 

2.  Same—Pbefebences—Beliet  of  Cbbditob. 

Under  the  express  provisions  of  the  bank- 
rupt act  of  1888  (Act  July  1,  1888,  c  541,  30 
Stat  544  [U.  S.  Comp  St  1901,  p.  34181).  a 
transfer  of  property  by  an  insolvent  debtor, 
which  operates  as  a  preference  in  favor  of  one 
of  his  creditors,  is  not  though  made  within 
four  months  next  precedms  the  filing  of  a  peti- 
tion in  bankruptcy,  voidable  at  the  election  of 
the  trustee,  unless  such  creditor,  or  persons  act- 
ing in  his  behalf,  **had  reasonable  cause  to  be- 
lieve that  it  was  intended  thereby  to  give  a 
preference," 
8.  Same— Evidence— SuFTiciENCT. 

In  the  present  case  the  plaintiff  failed  to 
establish  his  contention  that  the  creditor  al- 
leged to  have  been  given  a  preference  had  im- 
plied notice  of  the  debtor's  insolvency  and  pur- 
pose in  making  the  transfer. 

4.  Saicb— Secubity  Taken  in  Good  Faith — 
Enfoboement. 

When  a  creditor  in  good  faith  takes  col- 
lateral security  for  a  debt  at  a  time  when  his 
debtor  is  solvent,  and  more  than  a  year  before 
a  petition  in  bankruptcy  is  filed,  the  creditor  is 
entitled  to  realise  on  the  security,  notwithstand- 
ing he  mav,  before  undertaking  to  do  so,  learn 
that  his  debtor  has  become  insolvent 

5.  Appeal— Habmless  Ebbob— Exolusion  or 
Evidence— Cubing  of  Ebbob. 

Though  error  may  have  been  committed  in 
excluding  certain  evidence  offered  to  show  the 
debtor's  insolvency,  yet  this  affords  no  ground 
for  ordering  a  new  trial;  the  plaintiff,  after 
being  allowed  to  establish  the  fact  by  other  evi- 
dence, having  failed  in  other  respects  to  prove 
his  case  as  laid. 

[Ed.   Note. — For  cases  in  point,  see  voL  & 
Cent  Dig.  Appeal  and  Error,  ((  4194-419&] 
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6.  IDviDENCE— Opinions— INSOLVENOT. 

It  is  not  within  the  province  of  a  witness 
to  inform  the  court  or  jurv  whether  a  hypo- 
thetical state  of  facts  woula  or  would  not,  in 
his  opinion  as  a  business  man,  constitute  im- 
plied notice  to  a  creditor  of  his  debtor's  in- 
solvency. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  SS  2245;  2246.] 

<Syllabus  by  the  Ck)urt> 

Error  from  Superior  Court,  BIbert  County; 
H.  M.  Holden,  Judge. 

Action  by  A.  S.  Hawes,  as  trustee  in  bank- 
ruptcy of  J.  J.  Stephenson,  against  the  Bank 
of  Elberton.  There  was  Judgment  for  defend* 
ant,  and  plaintiff  brings  error.    Affirmed. 

A  petition  was  filed  In  the  superior  court 
of  BIbert  county  by  A.  S.  Hawes,  as  trustee 
in  bankruptcy  of  J.  J.  Stephenson,  against 
the  Bank  of  Elberton,  to  set  aside  an  alleged 
preference  in  favor  of  the  bank,  made  by  the 
bankrupt  within  four  months  next  preceding 
the  filing  of  the  proceedings  In  bankruptcy. 
The  case  made  by  the  petition  was  substan- 
tially as  follows:  Stephenson  had  been  con- 
ducting business  as  a  wholesale  grocer  In  El- 
berton, Ga.  On  or  about  July  15,  1902,  he 
sold  out  his  business  to  D.  0.  Smith,  J.  R. 
Mattox,  and  D.  H.  Arnold  for  approximately 
$12,000,  accepting  in  payment  three  notes 
given  by  the  purchasers,  one  for  $4,500,  one 
for  $5,000,  and  the  other  for  $1,461.72,  due 
December  1,  1902.  He  was  at  the  time  In- 
debted to  the  bank  of  Elberton  In  the  sum  of 
$6^000,  and  transferred  to  the  bank  the  note 
for  $4,500,  receiving  a  credit  for  that  amount 
upon  his  Indebtedness  to  it  Stephenson  also 
had  an  equity  in  a  house  and  lot  in  Elberton, 
being  the  holder  of  a  bond  for  titles  from  the 
owner,  Mrs.  N.  B.  Hudson;  and  after  dis- 
posing of  his  Interest  In  the  premises,  he  paid 
to  the  bank  $1,000  of  the  amount  realized 
therefrom,  this  payment,  as  well  as  that 
above  mentioned,  being  made  within  four 
months  prior  to  the  filing  of  the  petition  in 
bankruptcy.  When  these  payments  were 
made,  Stephenson  was  hopelessly  Insolvent, 
and  they  constituted  a  preference  In  fa- 
vor of  the  bank  over  other  creditors,  and  ena- 
bled the  bank  to  obtain  a  greater  per  cent  of 
Its  debt  than  was  received  by  other  creditors 
of  the  same  class.  This  debt  was  then  In  ex- 
istence, being  an  antecedent  debt  of  some 
length  of  standing,  and  it  was  the  Intention 
of  Stephenson  to  prefer  the  bank  over  his 
other  creditors.  The  bank  knew,  had  notice 
of,  or  had  reasonable  grounds  to  suspect,  the 
Intention  of  Stephenson  to  prefer  It,  as  well 
as  notice  of  his  insolvency;  and  the  prefer- 
ence was  made  with  the  Intent  and  purpose 
on  his  part  to  hinder,  delay,  and  defraud  hit 
creditors,  and  such  was  his  practical  effect 
The  bank  knew  or  was  chargeable  with 
knowledge  of  this  intention  on  his  part 
Plaintiff  has  no  property  of  the  bankrupt  es- 
tate in  his  hands  out  of  which  to  pay  the 
debts  against  It,  and  has  not  received  any. 
The  action  was  In  renewal  of  one  commenced 


August  25,  1903,  In  which  a  Judgment  of  non- 
suit was  rendered  at  the  March  term,  1904, 
of  the  court;  the  petition  having  been  filed 
within  six  months  from  the  date  of  that 
Judgment  On  the  trial  under  review  the 
court,  after  the  close  of  the  plaintiff's  ev- 
idence, again  granted  a  nonsuit.  Exception 
is  taken  to  the  disposition  thus  made  of  the 
case,  as  well  as  to  various  rulings  of  the 
court  touching  the  admissibility  of  evidence 
which  the  plaintiff  sought  to  Introduce,  but 
which  was  excluded. 

Z.  B.  Rogers  and  C.  D.  Maddox,  for  plain- 
tiff in  error.  L  C.  Van  Duzen,  for  defendant 
in  error. 

BVANS,  J.  (after  stating  the  facts).  1.  On 
the  call  of  the  case  In  this  court  a  motion 
to  dismiss  the  writ  of  error  was  made  on  the 
grounds  (1)  that  Olv.  Code  1895,  S  5553,  al- 
lowing a  "plaintiff  In  error"  to  carry  a  case 
to  the  Supreme  Court  In  forma  pauperis,  does 
not  apply  to  a  trustee  In  bankruptcy;  and 
(2)  even  were  this  otherwise,  the  pauper  af- 
fidavit filed  by  the  trustee  Is  Insufficient,  In- 
asmuch as  he  does  not  swear  that  because 
of  his  poverty  he  is  unable  to  pay  the  costs, 
but  merely  that  the  estate  he  represents  is 
unable  to  do  so,  notwithstanding  *'the  con- 
templation of  this  section  is  that,  if  the  ac- 
tual party  litigant  is  able  to  pay  the  cost,  he 
must  do  so.*'  Neither  of  thes^  positions  Is 
well  taken.  Barfield  v.  Hartley,  108  Ga.  435, 
33  S.  B.  1010,  and  citations.  The  pauper  af- 
fidavit filed  in  this  case  is  in  the  correct  form, 
since  it  discloses  that  the  plaintiff  In  error, 
A.  S.  Hawes,  as  the  ''trustee  In  bankruptcy 
of  J.  J.  Stephenson,  Is,  because  of  the  pover* 
ij  of  said  bankruptQy  estate,  unable  to  pay 
the  costs.** 

2.  The  petition  was  framed  under  chapter 
6,  8  60b,  of  the  bankrupt  act  of  1898  (Act 
July  1,  1898,  c  641,  30  Stat  662  [U.  S.  Comp. 
St  1901,  p.  3445]),  which  provides  that  **it  a 
bankrupt  shall  have  given  a  preference  with- 
in four  months  before  the  filing  of  bank- 
ruptcy proceedings,  ''and  the  person  receiving 
It  or  to  be  benefited  thereby,  or  his  agent 
acting  therein,  shall  have  had  reasonable 
cause  to  believe  that  it  was  intended  thereby 
to  give  a  preference,  it  shall  be  voidable  by 
the  trustee,  and  he  may  recover  the  property 
or  its  value  from  such  person."  On  the  trial 
the  plaintiff  did  not  contend  that  any  of  the 
officials  or  agents  of  the  bank  had  any  ac- 
tual knowledge  either  that  Stephenson  was 
insolvent  when  he  transferred  to  it  the  note 
for  $4,500,  or  that  he  intended  thereby  to 
prefer  the  bank.  As  a  witness  in  the  plain- 
tiff's behalf,  Stephenson  himself  swore  he 
did  not  at  that  time  know  he  was  insolvent 
and  that  he  had  no  intention  whatever  to 
give  to  the  bank  a  preference.  There  was, 
however,  testimony  from  which  the  Jury 
might  have  found,  not  only  that  Stephenson 
was  in  point  of  fact  Insolvent  but  that  he 
realized  his  financial  condition  and  aought  to 
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protect  his  brother,  who  had  indorsed  notes 
held  by  the  bank,  by  discharging  this  indebt- 
edness to  it  in  part  before  the  crash  came. 
The  most  the  plaintiif  sought  to  establish 
concerning  notice  to  the  bank  of  the  alleged 
preference  was  that  its  officers  had  reason 
to  suspect  that  Stephenson  had  become  fi- 
nancially inyolved,  and  had  reasonable  cause 
to  believe  that  the  transfer  of  the  $4,500 
note  was  intended  by  him  to  operate  as  a 
preference  to  it  over  other  creditors.  They 
testified,  in  behalf  of  the  plaintiff,  that  they 
did  not  suspect  anything  of  the  sort,  and 
dealt  with  Stephenson  in  good  faith  in  the 
usual  course  of  business,  believing  his  solven- 
cy was  beyond  question.  The  plaintiff,  never- 
theless, insists  that  the  officials  of  the  bank 
could  and  ought  to  have  known  of  Stephen- 
son's real  financial  standing,  and  of  his  mo- 
tive in  transferring  the  note. 

The  facts  relied  on  as  authorizing  this 
conclusion  are  substantially  as  follows:  At 
the  time  of  the  transfer,  in  July,  1902,  there 
were  outstanding  against  Stephenson,  as 
shown  by  the  court  records.  Justice's  court 
execution,  issued  in  February,  1898,  for  $6.98 
principal,  besides  interest  and  costs,  and  an- 
other execution,  for  the  principal  sum  of 
$36.30,  issued  from  a  different  justice's  court 
on  June  23,  1902.  The  bank  had,  during  that 
year,  made  various  loans  to  Stephenson,  and 
he  owed  the  bank  a  considerable  amount 
He  was  frequently  permitted  to  overdraw  his 
account  temporarily,  and  sometimes  had  no 
money  in  the  bank  to  his  credit  The  rec- 
ords of  the  bank  showed  that  between  June 
1,  and  July  18^  1902,  23  drafts  drawn  by 
various  parties  upon  Stephenson  had  been 
returned  unpaid.  One  was  for  $1,(M2.93;  an- 
other for  $606.76;  four  were  for  $185.42  each; 
and  still  another  was  for  $120.  The  others 
ranged  in  amount  from  $5.70  to  $93,  and  ag- 
gregated $924.30.  From  the  1st  to  the  18th 
of  July,  10  of  these  drafts  were  dishonored, 
while  during  the  corresponding  period  in 
1901,  14  drafts  were  returned  unpaid.  The 
bank's  records  did  not  disclose  for  what 
reasons  any  of  the  drafts  were  dishonored, 
though  two  of  them  were  returned  with  the 
statement  that  the  drawee  said  he  would 
send  check,  one  with  the  statement  that  he 
said  he  had  sent  a  check,  and  another  with 
the  explanation  that  he  would  write  in  re- 
gard thereto.  Another  draft  for  $47.50,  sent 
to  the  bank  for  collection  in  April,  1902,  was 
by  it  turned  over  to  an  attorney,  upon  direc- 
tion from  the  drawer  to  do  so  in  the  event 
it  was  not  paid.  The. cashier  of  the  bank 
was  Informed,  when  the  $4,500  note  was 
transferred  to  the  bank,  that  it  was  given  in 
part  payment  of  the  stock  of  goods  sold  by 
Stephenson,  and  that  he  had  disposed  of  them 
in  bulk.  He  then  owed  the  bank  between 
$7,000  and  $9,000,  which  at  that  time  held  a 
note  for  $5,600,  signed  by  him  and  indorsed 
by  his  brother,  L.  L.  Stephenson.  The  cash- 
ier knew,  before  the  sale  of  the  stock  of 
good8»  that  J.  J.  Stephenson  was  negotiating 


with  several  parties;  had  "heard  In  a  busi- 
ness way  that  he  was  trying  to  sell  out*' 
The  reason  he  assigned  for  wishing  to  sell 
out  was  that  he  intended  to  go  to  Birming- 
ham and  engage  in  business  with  his  brother. 
Stephenson  and  his  family  lived  well  while 
in  Elberton.  He  dressed  as  neatly  as  any- 
body, and  owned  a  horse  and  buggy;  the 
horse  alone  costing  some  $220.  He  conducted 
a  wholesale  grocery  store,  had  a  large  vol- 
ume of  business,  and  required  a  good  deal 
of  money  in  connection  therewith.  It  Is  not 
unusual,  but  customary,  for  a  large  number 
of  drafts  to  be  drawn  upon  one  conduetinir 
a  grocery  business  of  such  magnitude. 

The  two  Justioe^s  court  fi.  fas.,  each  for  a 
trivial  amount  were  not  calculated  to  fur- 
nish an  index  to  the  financial  stability  of 
Stephenson,  and  would  not  suggest  to  even  an 
unusually  apprehensive  man  a  doubt  as  to 
his  solvency.  The  testimony,  viewed  as  a 
whole,  shows  that  the  dealings  of  the  bank 
with  Stephenson  were  in  due  course  of  busi- 
ness, and  that  the  officers  of  the  bank,  acting 
as  reasonably  cautious  men,  had  no  reason  to 
suspect  that  he  had  become  involved  in  debt 
and  would  soon  have  to  suspend  business.  If 
pressed  by  his  creditors.  He  was  apparently 
successfully  conducting  a  large  mercantile 
business,  in  the  course  of  which  he  was  to  be 
expected  to  deal  with  numerous  sui^ly 
houses,  not  only  for  cash  but  on  credit 
There  seems  to  have  been  not  even  a  rumor 
that  he  was  financially  embarrassed,  or  that 
he  had  creditors  who  were  pressing  him  for 
payment  He  made  no  secret  of  his  purpose 
to  sell  out  his  stock  of  goods  and  remove 
from  the  state.  Not  until  some  time  after 
he  had  sold  out  and  transferred  one  of  the 
purchase-money  notes  to  the  bank  did  the  true 
state  of  his  affairs  come  to  light  The  only 
circumstance  from  which  the  officials  of  the 
bank  could  have  Inferred  that  Stephenson  was 
not  promptly  meeting  his  obligations  was  that 
during  the  period  between  June  1  and  July 
18,  1902,  he  had  declined  to  honor  23  drafts 
drawn  upon  him  and  presented  to  him  for 
payment  by  the  bank.  It  appears  that  in  no 
instance  did  he  assign  as  a  reason  for  non- 
payment that  he  was  without  ready  funds  to 
meet  Just  demands  made  upon  him.  These 
drafts  did  not  represent  the  demands  of  23 
different  creditors ;  some  of  them  being  drawn 
by  the  same  persons  for  the  Identical  amounts 
for  which  two  or  more  demands  for  payment 
had  been  made  during  that  period.  With 
but  few  exceptions  the  drafts  were  for  in- 
considerable amounts,  and  the  sum  total  of 
them  was  not  out  of  proportion  to  the  volume 
of  business  Stephenson  was  conducting. 
Even  a  prudent  man,  it  would  seem,  could 
not  be  alarmed  by  the  number  of  drafts  re- 
turned dishonored,  taking  into  consideration 
the  amounts  for  which  they  were  drawn,  and 
assuming  as  a  fact  that  all  were  Just  demands 
against  which  he  failed  to  satisfy  when  due, 
and  which  he  allowed  to  remain  outstanding 
against  him  up  to  July  18,  1902.    We  are 


Ga.) 


ALFBIEND  ▼.  FOX. 


926 


therefore  of  the  opinion  that  a  Jury  wonld 
not  have  been  Justified  In  finding,  as  matter 
of  fact,  that  the  failure  to  pay  these  drafts 
upon  presentation  was  a  clrcmnstance  from 
which  the  officials  of  the  bank  were  bound 
to  assume,  not  only  that  Stephenson  was 
pressed  for  ready  money,  but  that,  despite  aU 
outward  appearances  of  prosperity,  he  was 
insolvent  and  had  formed  an  intention  to  give 
the  bank  a  preference  over  other  creditors. 
The  doctrine  of  implied  notice,  relied  on  by 
the  plaintiif  In  error,  should  not  be  giyen  a 
harsh  and  unreasonable  Interpretation.  The 
ends  of  Justice  often  require  its  recognition 
and  a  strict  adherence  thereto.  See,  In  this 
connection,  Jordan  ▼.  Pollock,  14  Ga.  167, 168; 
Bryant  y.  Booze,  65  Ga.  438 ;  Hunt  ▼.  Dunn, 
74  Ga.  120;  Clarke  y.  Ingram,  107  Ga.  670, 
83  S.  B.  802,  et  seq.  But  this  doctrine  can- 
not Justly  be  Invoked  against  one  who  has 
neither  studiously  avoided  knowledge  of  facts 
which  he  might  readily  have  ascertained,  nor 
Is  chargeable  with  a  lack  of  that  ordinary  dll* 
Igence  which  a  reasonably  prudent  man 
would  observe  In  making  Inquiries  and  keep- 
ing himself  informed  as  to  matters  which 
may  affect  his  interest  So  far  as  the  trans- 
fer to  the  bank  of  the  note  for  $4,500  Is  con- 
cerned, the  plaintiff  failed,  we  think,  to  show 
that  the  transaction  amounted  to  a  prefer- 
ence, within  the  meaning  of  the  above-dted 
section  of  the  bankrupt  act 

As  to  the  alleged  fraudulent  payment  by 
Stephenson  to  the  bank  of  |1,000,  within 
four  months  prior  to  the  filing  of  the  petition 
In  bankruptcy  on  September  20.  1902,  the 
following  undisputed  facts  were  brought  to 
light  on  the  trial:  Stephenson  had  purchased 
from  Mrs.  Hudson  a  house  and  lot  in  Elber- 
ton  on  credit,  and  had  received  from  her  a 
bond  for  title.  On  February  12,  1901,  he 
transferred  this  bond  for  title  to  the  bank  as 
security  for  his  Indebtedness  to  It  ^^^  the 
bank  held  the  bond  as  collateral  security  up 
to  September.  5, 1902,  when  Stephenson  closed 
a  trade  with  one  Almand,  whereby  Almand 
was  to  pay  $2,000  for  the  house  and  lot  as- 
suming the  indebtedness  of  $1,000  thereon, 
and  allowing  Stephenson  $1,000  for  his  equity 
in  the  premises.  In  pursuance  of  this  agree- 
ment Almand,  on  the  date  last  named,  paid 
to  the  bank  $1,000,  and  procured  from  It 
a  transfer  of  the  bond  for  title.  The  bank 
gave  Stephenson  credit  for  this  payment 
upon  his  Indebtedness  to  it  At  the  time  of 
this  transaction  the  officials  of  the  bank  had 
knowledge  of  Stephenson's  Insolvency.  The 
fact  last  mentioned  did  not  affect  the  vested 
right  of  the  bank  to  realize  on  the  security 
which  it  in  good  faith  took  from  Stephenson 
In  February  of  the  preceding  year.  In  no 
sense  did  the  original  transfer  of  the  bond 
for  title  constitute  a  preference  in  favor  of 
the  bank  over  other  creditors,  nor  was  the 
payment  received  by  the  bank  after  Stephen- 
son's insolvency  became  known  a  fraud  upon 
them.    Upon  this  branch  of  the  case  th€ 


plaintiff  signally  failed  to  show  any  right  to 
a  recovery. 

8.  The  evidence  which  the  court  excluded 
was  offered  by  the  plaintiff  to  establish  the 
Insolvency  of  Stephenson  at  the  time  of 
the  alleged  preference.  With  all  of  It  ad- 
mitted, the  case  would  be  no  stronger:  and, 
this  being  so,  we  shall  not  undertake  to 
pass  upon  its  admissibility.  We  have  dealt 
with  the  case  upon  the  assumption  ttiat  the 
insolvency  of  Stephenson  at  the  time  of  the 
transfer  was  shown  beyond  question,  and  we 
uphold  the  Judgment  of  nonsuit  for  the  sole 
reason  that  the  plaintiff  was  unable  to  go  fur- 
ther and  show  that  the  bank  was  charge- 
able with  implied  notice  of  Stephenson's  fi- 
nancial condition  and  of  his  Intention  to 
create  a  preference  in  favor  of  the  bank. 

4.  Bbcceptlon  is  taken  to  the  refusal  of 
the  court  to  allow  a  witness  to  answer  the 
following  hypothetical  question:  "Where  a 
man  Is  in  business  and  allows  drafts  after 
drafts  every  occasionally  to  be  drawn  on  him 
and  returned  unpaid,  giving  first  one  rea- 
son, then  another,  allows  himself  to  be  sued 
for  little  amounts,  and  Judgments  to  stand 
open  against  him  on  the  record,  and  does  not 
keep  up  with  his  finandal  affairs,  would  he 
or  not,. In  the  business  world,  in  your  opinion 
as  a  business  man,  or  rather,  would  these 
fftcts  be  sufficient  to  put  a  prudent  business 
man  on  notice  or  inquiry  that  something  was 
wrong  with  the  man  financially— that  he 
wasn't  in  the  proper  financial  condition?" 
The  answer  was  excluded,  and  properly  so, 
on  objection  that  the  plaintiff  sought  to  make 
the  witness  draw  a  bare  conclusion  from  an 
assumed  state  of  facts.  The  witness  was 
not  competent  to  express  his  opinion  in 
regard  thereto.  In  view  of  the  evidence  in* 
troduced  the  effort  was  really  to  call  on  the 
witness  to  decide  a  question  of  law.  Had 
there  been  an  issue  of  fact  involved,  the 
Jurors  were  the  chemists,  and  the  witness 
could  not  properly  have  been  allowed  to  In- 
vade their  province. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


OMQa.  563) 
ALFRIBND  et  al;  v.  FOX  et  al. 
(Supreme  Court  of  Georgia.    Dec.  22,  1905.) 

1.  TrtaI/— Instructions. 

When  a  charge  correctly  sets  forth  a  rule  of 
law,  it  is  not  rendered  erroneous  merely  for  the 
reason  that  the  rule  is  not  stated  in  the  exact 
language  of  the  Code. 

[Ed.  Note. — For  casps  in  point  see  vol.  40, 
Cent  Dig.  Trial.  S8  512,  524.] 

2,  AppsAii  —  Review  —  Refusal   of   New 

Trial. 

The  evidence  not  being  of  such  a  character 
as  to  demand  a  finding  In  favor  of  the  plaintiff, 
and  there  being  some  evidence  to  authorize  a 
finding  in  favor  of  the  defendant  the  discretion 
of  the  trial  judge  in  refusing  to  grant  a  new  trial 
will  not  be  interfered  with. 

[Ed.   Note. — For  cases  in  point  see  voL  8» 
Cent  Dig.  Appeal  and  Error,  f  8872.] 

<Syllabos  by  the  Oourt) 
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Error  from  Superior  Court,  Hancock  Ck>im- 
I7;  H.  M.  Holden,  Judge. 

Action  by  B.  A.  Alfriend  and  others 
against  B.  R.  Fox  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

The  land  which  Is  the  subject-matter  of 
this  suit  was  originally  owned  by  James 
Hall.  He  died  testate,  derislng  the  land  to 
his  two  children,  Sarah  Hall  and  Nancy 
Watts,  wife  of  William  Watts,  Jointly.  Wil- 
liam Watts  and  Sarah  Hall  were  named  in 
the  will  of  James  Hall  as  coexecutors.  It 
was  the  contention  of  plaintiffs  that  the  land 
was  divided  by  agreement,  <Mr  otherwise, 
between  Sarah  Hall  and  Nancy  Watts,  and 
the  property  sued  for  came  Into  the  posses- 
sion of  the  latter,  and  that  William  Watts  re- 
duced the  property  into  his  possession  (this 
being  prior  to  1866),  and  at  his  death  it 
passed  to  his  devisees  under  the  terms  of  his 
wilL  By  the  will  of  William  Watts  the 
portion  of  his  property  inherited  by  Mary 
Watts,  afterwards  Mrs.  Alfriend,  was  to  be 
conveyed  to  a  trustee  for  her  separate  use 
during  coverture,  and  at  her  death  to  go  to 
her  children.  The  plaintiffs  are  the  only 
sons  and  heirs  of  Mrs.  Mary  Alfriend.  It 
was  denied  by  the  defendants  that  there 
had  been  a  division  of  the  estate  of  James 
Hall  by  his  two  heirs,  Sarah  Hall  and  Nancy 
Watts.  The  proper^,  they  claimed,  was 
partitioned  after  the  death  of  William 
Watts,  and  the  land  sued  for  was  set  apart 
to  Sarah  Hall.  She  died  intestate,  and  Nan- 
cy Watts  was  appointed  her  administratrix. 
The  land  was  sold  under  proper  order  of 
court,  and  Nancy  Watts,  presumably  by 
purchase,  went  into  possession  of  it  It  was 
the  contention  of  the  defendants  that  the 
land  so  owned  by  Nancy  Watts  was  never  re- 
duced to  possession  by  William  Watts,  and 
that  their  daughter,  Mary  Watts,  afterwards 
Mrs.  Alfriend,  mother  of  petitioners,  inherit- 
ed the  property  as  the  heir  at  law  of  Mrs. 
Watts.  Mrs.  Alfriend  deeded  the  property 
to  the  vendors  of  the  defendants.  Mrs.  Al- 
friend died  in  1881.  Her  four  sons,  and  on- 
ly heirs,  brought  suit  for  the  property  and 
mesne  profits  against  the  present  occupants, 
the  vendees  of  the  purchasers  from  Mrs.  Al- 
friend, the  plaintiffs  claiming  that  under  the 
will  of  William  Watts,  whereunder  Mrs.  Al- 
friend came  into  possession  of  the  land,  she 
had  only  a  life  estate  in  the  land;  the  re- 
mainder being  in  the  plaintiffs.  After  a  trial 
the  Jury  found  a  verdict  for  the  defendants. 
The  plaintiffs  moved  for  a  new  trial  upon 
the  general  grounds,  and  excepted  to  cer- 
tain portions  of  the  charge  of  the  court 
The  motion  was  overruled,  and  to  this  Judg- 
ment the  plaintiffs  excepted. 

R.  L.  Merritt  T.  M.  Hunt,  and  Seaborn 
Reese,  for  plaintiffs  in  error.  Wm.  H.  Bur- 
well  and  SamL  H.  Sibley,  for  defendants  in 
error. 

COBB,  P.  J.  The  motion  for  a  new  trial 
contains  three   special  grounds.    One  com- 


plains that  the  verdict  is  contrary  to  a  sped- 
fled  portion  of  the  charge.  This  need  not 
be  considered.  This  raises  no  other  ques- 
tion than  those  raised  by  the  general  grounds 
of  the  motion.  Another  groimd  complained 
that  the  court  failed  to  charge  that,  there 
being  no  debts  shown  after  10  years  have 
elapsed,  the  law  presumes  the  assent  of  the 
executor  to  the  legacy.  We  know  of  no  law 
which  declares  tliat  in  the  absence  of  proof 
of  debts  the  presumption  of  the  assent  of  the 
executor  to  a  legacy  arises  after  10  years. 
The  counsel  for  plaintiff  in  error  cited  no  au- 
thority to  sustain  this  contention.  In  ad- 
dition to  this,  if  such  Is  the  law,  it  should 
have  been  made  the  subject  of  a  timely  ap- 
propriate written  request  In  the  other 
ground  complaint  is  made  of  a  certain  speci- 
fied portion  of  the  charge.  The  charge  cor- 
rectly sets  forth  the  rule  of  law  In  reference 
to  an  executor's  assent  to  a  legacy.  The 
assignment  of  error  was  that  he  did  not 
charge  in  the  exact  language  of  the  Code. 
Of  course,  this  assignment  is  without  merit 
If  the  charge  set  forth  the  rule  of  law. 
It  is  immaterial  what  language  is  used 
by  the  Judge,  so  long  as  It  is  of  such  a  char- 
acter that  it  Is  intelligible  to  the  jury. 

2.  The  counsel  for  plaintiff  in  error  can- 
didly state  in  their  brief  that  their  ease  de- 
pends upon  two  facts  being  established:  (1) 
That  there  was  a  division  of  the  land  of  the 
estate  of  James  Hall  between  his  two  heirs. 
Sarah  Hall  and  Nancy  Watts;  and  <2)  that 
during  the  lifetime  of  William  Watts,  the 
husband  of  Nancy  Watts,  he  reduced  to  his 
possession  the  land  received  by  his  wife  un- 
der this  division.  It  is  claimed  by  the  plain- 
tiffs in  error  that  the  evidence  demands  a 
finding  In  their  favor  on  both  of  these  ques- 
tions. There  Is  evidence  authorizing  a  find- 
ing In  favor  of  the  plaintiffs  in  error  on  both 
of  these  questions,  but  the  Jury  having  found 
to  the  contrary,  and  the  court  having  ap- 
proved the  finding  of  the  Jury,  the  Judg- 
ment refusing  a  new  trial  must  be  affirmed, 
unless  the  evidence  demanded  a  finding  in 
favor  of  the  plaintiffs  In  error  on  both  of 
these  questions.  That  is  the  question  to  be 
determined  by  this  court — ^whether  there  is 
any  evidence  which  would  authorize  a  jury 
to  find  there  was  no  division,  or,  if  there 
was  a  division,  that  William  Watts  did  not, 
during  his  lifetime,  reduce  to  possession  tliat 
portion  of  the  land  which  bis  wife  received 
under  the  division.  William  Watts  and 
Sarah  Hall  were  coexecutors  of  the  will  of 
James  Hall.  All  of  his  land  was  devised 
to  Sarah  Hall  and  Nancy  Watts  jointly. 
There  was  no  provision  In  the  will  which 
defeated  the  marital  rights  of  WUliam 
Watts.  After  the  death  of  James  Hall  Sarah 
Hall  took  possession  of  a  portion  of  the  land, 
and  she  continued  in  possession  of  this  por- 
tion until  her  death,  which  occurred  in  1868, 
working  the  same  with  her  own  slaves  dur- 
ing the  existence  of  slavery,  and  with  hands 
employed  by  her  thereafter,  and*  ao  far  as 
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the  record  discloses,  appropriating  to  her 
own  use  the  crops  made  thereon.  The  other 
portion  of  the  land,  which  is  the  land  now 
In  dispute^  was  worked  by  William  Watts 
with  his  own  slaves  up  to  the  time  of  his 
death,  which  occurred  In  1852;  James  Hall 
having  died  in  1840.  Neither  William  Watts 
nor  Sarah  Hall,  the  coexecutors  of  the  estate 
of  James  Hall,  was  ever  discharged  from  the 
trust.  The  records  of  the  court  of  ordinary 
showing  an  account  of  the  sale  of  the  perish- 
able property  of  the  estate  of  James  Hall 
and  a  tract  of  land  in  Lee  county,  and  one 
return  setting  forth  the  receipts  and  dis- 
bursements, were  Introduced  in  evidence. 
There  is  nothing  in  the  record  of  the  court 
of  ordinary  disclosing  either  a  division  of 
the  lands  in  Hancock  county,  where  the  land 
in  dispute  is  situated,  or  a  sale  of  the  same 
by  the  executors.  The  evidence  relied  upon 
to  establish  a  division  of  the  land  between 
Sarah  Hall  and  Nancy  Watts,  as  legatees 
under  the  will  of  James  Hall,  is  that  Sarah 
Hall  was  in  possession  of  one  part  of  it 
and  William  Watts  in  possession  of  another 
part  of  it  Each  of  these  parties  had  a  right 
to  possession  in  the  capacity  of  legal  repre- 
sentative of  the  estate  of  James  Hall.  They 
could  Jointly  possess  the  land  as  executors, 
or  one  could  take  possession  of  a  part  as 
executor  and  the  other  of  another  part  The 
mere  fact  of  possession  would  not  be  con- 
clusive of  the  right  in  which  the  possession 
was  held.  The  presumption  would  be,  un- 
til the  contrary  appeared,  that  they  were  in 
possession  in  their  representative  capacity; 
and  the  burden  is  upon  the  plaintiff  in  the 
present  case  to  show  that  the  possession 
was  not  in  such  a  capacity,  which  would  be 
legal  and  regular,  in  the  absence  of  proof  of 
a  division  of  the  estate  between  the  legatees. 
The  evidence  as  to  a  division  of  the  land 
between  the  legatees  depends  upon  the  testi- 
mony of  aged  negroes,  who  were  the  slaves 
of  William  Watts.  While  a  reading  of  the 
testimony  of  these  negroes  impresses  one 
with  the  fact  that  they  are  endeavoring  to 
tell  the  truth  as  they  recall  it,  the  testimony 
at  best  simply  establishes  the  fact  that  the 
crops  raised  upon  one  part  of  the  land  were 
appropriated  by  Sarah  Hall,  and  the  crops 
raised  upon  another  part  were  appropriated 
by  William  Watts.  This  would  probably  be 
sufficient  to  show  that  William  Watts  had 
reduced  the  crops  to  possession,  and  to  that 
extent  had  taken  advantage  of  his  marital 
rights;  but  as  It  was  possible  for  him  to  be 
in  possession  of  the  land  as  executor,  and  as- 
sert his  right  to  reduce  the  property  of  his 
wife  to  possession  simply  as  to  the  crops, 
the  burden  Is  upon  the  plaintiffs  to  show  by 
satisfactory  evidence  that  the  land  was 
actually  divided  between  the  legatees,  and 
that  the  possession  was  in  his  own  right, 
and  not  in  his  right  as  executor  of  the  will 
of  James  Hall.  The  evidence  might  pos- 
sibly be  sufficient  to  authorize  a  finding  that 
there  was  a  division  between  Sarah  Hall 


and  Nancy  Watts,  as  legatees  under  the  will 
of  James  Hall,  and  that  the  executor  had 
assented  to  this  division,  and  took  posses- 
sion of  the  land  in  dispute  by  virtue  of  his 
marital  rights.  But  the  evidence  is  not  of 
such  a  character  as  to  authorize  us  to  say 
that  the  jury  was  constrained  to  find  that 
this  was  the  fact  It  Is  more  than  possible — 
Is  Is  even  probable — that  there  was  an  agree- 
ment between  the  two  executors  that  each 
should  hold  a  portion  of  the  land  in  their 
representative  capacity,  and  that  each  should 
not  be  accountable  to  the  other  for  the  crops 
raised  upon  the  land.  The  burden  being  up- 
on the  plaintiff  to  show  the  fact  of  a  divi- 
sion, and  the  evidence  upon  this  point  being 
altogether  unsatisfactory,  and  the  Jury  hav- 
ing found  that  there  was  no  division,  and 
this  finding  having  been  approved  by  the  trial 
court  we  do  not  feel  authorized  to  control 
his  discretion  in  overruling  the  motion  for  a 
new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

(124  Oa.  641) 
BURNETT  V.  W.  A.  DAVIS  &  CO. 
(Supreme  Court  of  Georgia.    Dec.  22,  1905.) 

1.  USCTRT^PUCADINQ— DEMUBBEB. 

The  essential  requirements  of  a  plea  of  usu- 
ry, where  the  usury  is  sought  to  be  recovered 
back  or  set  off,  being  prescribed  by  statute,  any 
defect  in  such  a  plea  which  results  In  a  failure 
to  comply  with  the  statutory  requirements  is 
a  defect  in  substance,  and  may  be  taken  advan- 
tage of  by  a  general  demurrer  in  writing  or  an 
oral  motion  to  strike. 

[Ed.  Note. — For  cases  in  point,  see  voL  47, 
Cfent.  Dig.  Usury,  ft  280.] 

2.  Bills  and  Notes— Plea— Suitioisnot. 

The  plea  which  set  forth  that  the  amount 
sued  for  was  larger  than  that  really  due,  as  a 
result  of  a  mutual  mistake  of  the  parties,  was 
sufficient,  as  against  the  demurrer  filed  thereto. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  88, 
Cent.  Dig.  Pleadmg,  ft  504] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon;  Robert 
Hodges,  Judge. 

Action  by  W.  A.  Davis  &  Company  against 
J.  R,  Burnett  and  one  Brown.  Judgment  for 
plaintiff,  and  Burnett  brings  error.    Reversed. 

W.  A.  Davis  &  Co.  brought  suit  upon  a 
promissory  note  against  Burnett  and  Brown. 
Burnett  filed  an  answer  at  the  appearance 
term,  in  which  he  admitted  the  execution  of 
the  note,  but  alleged  that  he  had  executed 
it  under  a  mistake,  and  that  the  amount  of 
his  indebtedness  was  less  than  the  amount  of 
the  nota  PlaintUI  demurred  to  the  answer 
on  the  ground  that  it  set  out  no  legal  de- 
fense, and  demurred  specially  to  various 
paragraphs  therein.  Burnett  then  filed  an 
amendment  to  his  answer,  more  specifically 
setting  out  his  plea  of  mistake.  During  the 
trial  term  the  defendant  further  amended 
his  answer  by  a  plea  of  usury  as  to  a  part 
of  the  Indebtedness  sued  on.  The  demurrer 
was  Bustainedt  and  the  answer  and  amend- 
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nients  were  Rtricken,  and  Judgment  was  ren- 
dered for  the  plaintiff.    Burnett  excepted. 

J.  P.  Burnett  and  Steed  &  Ryals,  tor  plain* 
tiff  in  error.  Hardeman  &  Jones^  for  defend- 
ant in  error. 

COBB,  P.  J.  The  first  amendment  filed 
by  the  defendant  waa  verified  as  to  the  facts 
therein  set  forth,  but  the  affidavit  did  not 
conform  to  the  other  requirements  of  the  act 
of  1897.  Acts  1897,  p.  35.  The  second 
amendment  was  verified  In  strict  conformity 
to  the  act  above  referred  to.  It  does  not 
appear  from  the  record  that  the  Judge  dis- 
allowed either  of  the  amendments,  but  It 
would  seem  that  he  allowed  the  amendments 
and  then  struck  the  plea  as  amended,  as 
insufficient  in  law.  The  order,  after  reciting 
that  the  defendant  had  offered  two  amend- 
ments to  his  plea,  and  that  the  plaintiff  in- 
sisted **upon  his  demurrer  thereto,"  proceed- 
ed to  declare  that  the  demurrers  were  sus- 
tained, and  that  the  plea  and  amendments 
•'are  all  hereby  stricken."  The  only  demur- 
rer contained  in  the  record  is  a  demurrer  filed 
to  the  original  plea,  which  is  broad  enough  in 
its  terms  to  raise  objections  to  the  plea  as 
amended.  In  addition  to  this,  the  original 
plea  put  the  plaintiff  upon  notice  that  the  de- 
fendant relied  upon  a  mistake,  but  the  plea 
was  defective,  in  that  it  did  not  allege  that 
the  mistake  was  mutual,  and  in  other  re- 
spects. The  first  amendment  merely  ampli- 
fied the  plea,  and  cured  some  of  the  defects 
therein,  and  was  therefore  not  an  amend- 
ment which  is  required  to  be  verified  in  the 
manner  prescribed  by  the  act  of  1897.  See 
Oonant  v.  Jones,  120  Oa.  568,  48  S.  B.  234  (2). 
We  will  therefore  deal  with  the  case  as  the 
Judge  seems  to  have  dealt  with  it,  by  deter- 
mining whether  the  pleas  were  good  in 
substance.  The  requirements  of  a  plea  of 
usury,  where  the  purpose  of  the  plea  is 
either  to  recover  back  usury  paid  or  set  off 
the  same  against  the  plaintiff's  demand,  are 
fixed  by  statute.  Civ.  Ck>de  1895,  ft  5090. 
The  purpose  of  this  statute  is  to  require  the 
defense  of  usury  to  be  so  pleaded  that  the 
amount  that  Is  sought  to  be  recovered  or  set 
off  may  be  determined  accurately  from  the 
allegations  in  the  plea,  without  aid  from  ex- 
traneous sources.  Any  defect,  therefore.  In 
such  a  plea,  which  would  prevent  the  de- 
termination of  the  amount,  would  be  a  defect 
In  substance,  and  can  be  taken  advantage  of 
by  a  general  demurrer  In  writing  or  an  oral 


motion  to  strike.  When  this  test  Is  applied 
to  that  portion  of  the  plea  which  is  relied 
upon  as  a  plea  of  usury,  it  is  at  once  seen 
that  the  plea  is  defective,  if  for  no  other 
reason  than  that  there  were  in  the  plea 
blanks  as  to  the  date  and  maturity  of  some  of 
the  notes.  Without  these  blanks  being  filled, 
of  course^  the  amount  of  usury  could  not  be 
calculated.  As  to  the  effect  of  blanks  in 
a  plea  of  usury,  see  the  remarks  of  Mr.  Chief 
Justice  Bleckley  in  Odom  v.  New  England 
Mortgage  Co.,  91  Ga.  508,  18  S.  B.  131  (2). 
The  plea  of  usury  was,  therefore,  properly 
stricken. 

2.  As  to  the  other  plea,  the  facts  alleged 
are  sufficient  to  show  that  there  was  a  mutual 
mistake  between  the  parties  as  to  the  amount 
due  at  the  time  that  the  note  sued  on  was 
given,  and  the  plea  was  good  in  sutwtance. 
Even  If,  as  contended,  the  plea  is  contradic- 
tory as  to  the  sum  represented  by  the  mistake^ 
this  would  not  make  the  plea  bad*  in  the  ab- 
sence of  a  special  demurrer  raising  that  ob- 
jection. If  no  amendment  were  made  to  such 
a  plea,  the  defendant  might  be  held  to  the 
least  amount  set  forth.  Counsel  for  plain- 
tiff in  error  in  their  brief  state  that  the  plea 
was  really  stricken  upon  the  ground  that 
being  an  equitable  plea  in  its  nature  calling 
for  affirmative  relief,  the  dty  court  had  no 
Jurisdiction  to  entertain  it  There  is  nothing 
In  the  record  to  Indicate  that  this  point  was 
made  in  the  court  below,  nor  does  it  appear 
that  the  Judge  struck  the  plea  of  mistake  f6r 
this  reason,  nor  does  counsel  for  defendant 
in  error  seek  to  uphold  the  Judgmoit  on  this 
ground.  Of  course,  if  this  is  true,  the  court 
would  have  no  Jurisdiction,  and  the  Judg- 
ment would  be  afilrmed  without  reference 
to  the  ground  upon  which  the  Judge  based  it 
But  we  think  the  dly  court  has  Jurisdiction 
of  such  a  plea.  A  dly  court  has  Jurisdiction 
to  entertain  an  equitable  plea  which  Is  pure- 
ly defensive  in  its  nature,  and  which,  if  sus- 
tained, would  result  simply  in  a  verdict  find- 
ing generally  in  favor  of  the  defmdant  or 
reducing  the  amount  of  plaintiff's  recovery, 
when  such  reduction  is  not  brought  about  by 
the  exercise  of  any  of  the  extraordinary 
powers  of  a  court  of  equity,  such  as  cancel- 
lation, reformation,  equitable  set-off,  and  the 
like.  See  Hecht  v.  Snook  ft  Austin  Co.,  114 
Ga.  927,  41  S.  B.  74;  House  ▼.  Oliver,  12S 
Ga.  784,  51  S.  B.  722. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


N.  C)  . 
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(140  N.  C.  SSI) 
BOND  et  aL  ▼.  BRANNIN6  BiFG.  CO. 

(Sapreme  Court  of  North  Carolina.    Fab.  27, 
1906.) 

1.  Cancellation  of  Instbuments— Ikstbxjo- 
tiona— inapplxcability  to  issuxs. 

In  an  action  to  vacate  and  void  a  deed, 
a  charge  "that'it  requires  more  mental  cajMicity 
to  execute  a  deed  than  a  will,"  and  defining  the 
capacity  necessarv  to  execute  a  will,  suggests  an 
abstract  and  collateral  question  not  involved 
in  the  issues  on  trial,  and  may  be  refused  with* 
out  error. 

2.  Deed  —  Vauditt  —  liXRTAi.  Cafaoitt  or 
Gbantor. 

To  execute  either  a  will  or  a  deed  the  party 
must  have  sufficient  mental  capacity  to  under- 
stand what  property  he  is  disposing  of,  the  per* 
son  to  whom  he  Is  living  or  selling  it,  and  the 
purpose  for  which   ne  is  disposing  of  it,  the 

2ue8tion  involved  in  either  case  being  one  of 
act,  and  it  cannot  be  affirmed  as  a  proposition 
of  law  that  it  requires  more  mental  capacity 
to  execute  a  deed  than  a  will. 

[Ed.  Note. — For  cases  in  point,  see  vol.  Id 
Cent.  Dig.  Deeds,  Jf  144^  155;  vol.  49,  Cent. 

Dig.  Wills,  s§  ee-^] 

Appeal  from  Superior  Court,  Bertie  Ooun- 
ty;  Long,  Judge. 

Action  by  Stewart  Bond  and  others  against 
the  Branning  Manufacturing  Company.  From 
a  Judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

Action  to  vacate  and  avoid  a  deed  made  bj 
the  ancestor  of  plaintiffs  to  defendant  John 
Darden,  who  thereafter  conveyed  the  sand 
and  timber  on  the  land  to  defendant,  Bran- 
ning Manufacturing  Company.  Plaintiffs 
turged  mental  incapacity  on  the  part  of  the 
grantor  and  undue  influence  by  the  defend- 
ant grantee.  By  consent  the  issue  in  regard 
to  the  second  cause  of  action  was  answered 
In  the  negative.  The  jury  answered  the 
other  issues  for  the  defendant  Judgment 
and  appeal  by  plaintiffs. 

St  Leon  Scull,  for  appellants.  Winston  & 
Matthews,  for  appellee. 

CONNOR,  J.  But  two  exceptions  were 
urged  in  this  court  The  plaintiff  requested 
the  court  to  instruct  the  jury:  "It  requires 
more  mental  capacity  to  execute  a  deed  than 
a  will,  and  while  it  is  sufficient  proof  to  show 
that  a  person  knows  the  nature  of  the  prop- 
erty he  undertakes  to  will  away,  and  to 
whom  he  wills  it,  that  amount  of  mental  ca- 
pacity alone  will  not  be  sufficient  in  a  person 
undertaking  to  execute  a  deed."  His  honor 
declined  to  give  the  instruction,  and  the  plain* 
tiff  excepted. 

There  are  several  objections  to  the  instruc- 
tion. There  was  no  issue  involving  the  sev- 
eral degrees. of  mental  capacity  suggested. 
Kp  will  had  been  made,  nor  was  there  any 
effort  to  set  up  a  will  by  setting  aside  a 
deed.  It  would  not  aid  a  jury  who  were  in- 
quiring in  respect  to  the  capacity  to  make 
the  deed  in  controversy  to  inquire  into  an 
entirely  collateral  question.  It  is  true,  as 
contoided  by  defendant's  counsel  in  his  well- 
prepared  brief,  that  courts  have  used  the  ez* 
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pression  that  it  required  less  mental  capacity 
to  make  a  valid  will  than  a  deed.  We  find, 
however,  by  a  careful  examination  of  the 
cases  cited,  that  the  expression  has  been  used 
upon  trials  of  an  issue  devisavlt  vel  non,  and 
as  illustrative  of  the  capacity  requisite  to 
the  execution  of  a  will,  rather  than  the  an- 
nouncement of  a  principal  of  law.  In  the 
cases  cited  from  West  Virginia  the  Instruc- 
tion was  given  and  sustained.  We  find  no 
case  m  which  it  has  been  held  error  to  refuse 
to  give  it  It  was  entirely  competent  for 
counsel  to  argue  the  proposition  as  illustra- 
tive of  the  degree  of  capacity  necessary  to  the 
execution  of  a  will,  but  we  cannot  see  how  it 
would,  if  established  and  accepted  by  the 
jury  as  correct,  aid  them  in  answering  the 
question  propounded,  whether  the  grantor 
had  sufficient  capacity  to  execute  the  deed  to 
the  defendant  It  is  elementary  that  instruc- 
tions involving  abstract  propositions  of  law, 
having  no  reasonable  connection  with  or  bear- 
ing upon  the  testimony,  should  not  be  given, 
and  that  it  is  not  error  to  refuse  such  instruc- 
tion. It  is  by  no  means  clear  that  the  ex- 
pression, carefully  considered,  is  correct  To 
execute  either  a  will  or  a  deed,  it  is  abund- 
antly established  that  the  parly  must  have 
sufficient  mental  capacity  to  understand  what 
property  he  is  disposing  of,  the  person  to 
whom  he  is  giving  or  selling,  and  the  pur- 
pose for  which  he  is  disposing  of  the  prop- 
erty. In  Smith  ▼.  Beatty,  37  N.  C  456,  40 
Am.  Dec.  435,  it  is  said:  "Weakness  of 
mind  alone,  without  fraud,  does  not  appear 
to  be  a  sufficient  ground  to  invalidate  an  in- 
strument It  is  said  that  a  court  of  equity 
will  not  measure  the  size  of  people*8  under- 
standings. Excessive  old  age,  with  weak- 
ness of  mind,  may  be  a  ground  for  setting 
aside  a  conveyance  obtained  under  such  cir- 
cumstfinces.  But  old  age  alone,  without  some 
proof  of  fraud,  will  not  invalidate  a  trans- 
action." nippy  V.  Gant  39  N.  C.  443;  Suttles 
▼.  Hay,  41  N.  a  124.  These  were  cases  in 
which  it  was  sought  to  set  aside  deeds.  We 
are  unable. to  see  any  good  reason  why  a 
different  standard  of  mental  capacity  should 
be  established  for  the  execution  of  a  will  and 
and  a  deed.  It  is  apparent  that  a  court 
would  scrutinize  with  more  care  and  hold 
the  grantee  to  a  stricter  account  to  show  fair 
dealing,  or  rebut  any  presumption  of  undue 
influence,  than  a  devisee,  but  in  the  ultimate 
decision  of  the  question  of  capacity  the  stand- 
ard is  or  should  be  the  same — ^was  the  execu- 
tion of  the  paper  the  free,  voluntary  act  and 
deed  of  the  party,  knowing  what  he  was  do- 
ing? 

The  question  of  undue  influence  or  fraud 
is  eliminated  by  the  consent  of  the  plaintiff 
to  the  answer  of  the  issue  upon  that  question. 
The  sole  question  is  one  of  fact — whether 
at  the  time  the  grantor  executed  the  deed  he 
had  sufficient  mental  capacity  to  understand 
what  he  was  .doing.  This  is  the  standard 
laid  down  by  this  court  in  Home  v.  Home,  31 
N.  a  90;  Lawrence  ▼.  Steel,  66  N.  C.  584.    Id 
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Paine  v.  Roberts,  82  If.  0.  451,  Smith,  0.  Jn 
said  that  tlie  standard  fixed  by  the  law  was 
that  the  party  "knows  what  he  is  about." 
We  are  not  cited  to  any  case  in  which  this 
court  has  made  or  recognized  the  distinc- 
tion. On  the  contrary,  our  investigation 
discloses  a  clear  rejection  of  it  in  Earnhardt 
▼.  Smith,  86  N.  C.  473,  In  which  Smith,  C.  J., 
says:  ''The  rule  laid  down  by  Lord  Coke 
*that  the  person  must  be  able  to  understand 
what  he  is  about'  approved  In  Moffit  v. 
Witherspoon,  32  N.  O.  186,  Home  v.  Home, 
81  N.  C.  90,  and  more  recently  in  Paine  v. 
Roberts,  82  N.  G  451,  as  a  geuerai  and  prac- 
tical rule  for  the  guidance  of  Juries,  approxi- 
mates an  accurate  statement  of  the  law  as 
to  the  degree  of  mental  capacity  required 
to  make  a  valid  disposition  of  property  as 
the  subject  will  admit"  This  case  In- 
volved the  validity  of  a  deed.  Boat  v. 
Bost  87  N.  C.  477;  Horah  v.  Knox,  Id.  483; 
Williams  v.  Haid,  118  N,  C.  481,  24  S.  E. 
217;  Cameron-Barkley  Oa  ▼.  Power  Co.,  138 
N.  C.  365,  50  S.  B.  695. 

There  was  no  error  in  refusing  the  plain- 
tllTs  prayer.  The  exception  to  the  instruc- 
tion given  was  not  pressed.  We  have  exam- 
ined it  and  find  that  It  is  In  strict  accordance 
with  the  settled  law  of  this  state.  The  gran- 
tor provided  for  the  payment  of  a  mortgage 
Indebtedness  which  was  outstanding  and 
threatening  to  deprive  him  of  his  home.  He 
also  provided  for  the  support  of  himself  and 
his  wife.  There  is  no  suggestion  that  the 
grantee  did  not  fully  discharge  his  duty  in 
the  matter. 

The  judgment  must  be  affirmed. 

Affirmed. 

a40  N.  a  87S) 

KNOWLES  v.  SAVAGE,  SON  ft  CO. 

CBapreme  Court  of  North   Carolina.    Feb.  27, 

1906.) 
L  Faotobs— Negligence— Findings. 

In  an  action  against  a  commission  mer- 
chant to  whom  plaintiff  sent  a  quantity  of 
peanuts  for  storage  and  sale,  evidence  held  suffi- 
cient to  sustain  a  finding  that  defendant  failed 
to  properly  store  and  care  for  the  nuts. 
2.  New  TriaIt- Time  fob  Application. 

A  motion  to  set  aside  a  verdict  for  insuffi- 
cient evidence  must  be  made  before  the  judge 
who  tried  the  cause  at  the  same  term  at  which 
the  trial  was  had. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  New  Trial,  f  239.] 

8.  Judges— Signing  Judgment. 

If  for  any  reason  the  signing  of  a  judg- 
ment is  omitted,  it  can  be  done  at  a  succeeding 
term. 

[Ed.  Note. — For  cases  in  point,  see  vol.  SO, 
Cent.  Dig.  Judgment,  §  555.] 

4.  Stipulations— Effect. 

An  agreement  between  the  parties  empower- 
ing the  judge  to  sign  the  judgment  after  ad- 
journment of  the  term  did  not  authorize  the 
judge  to  hear  and  determine  a  motion  to  set 
aside  the  verdict  after  such  adjournment. 

Appeal  from  Superior  Court,  Washington 
County ;  Shaw,  Judge. 

Action  by  A.  T.  Knowlea  against  Savage, 
Bon  &  Oo.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Af&rmed. 


W.  C  Hodman,  for  appellant    Ward  & 
Grimes,  for  appellee. 

CONNOR,  J.  Plaintiff  shipped  to  defend- 
ant, commission  merchant,  in  Norfolk,  a 
quantity  of  peanuts  for  storage  and  sale. 
Plaintiff  alleged  that  he  negligently  failed 
to  store  and  sell  the  peanuts,  by  reason 
whereof  he  sustained  damage.  The  defend- 
ant upon  conclusion  of  the  evidence  moved 
for  judgment  of  nonsuit  The  motion  being 
denied,  defendant  excepted.  The  court  sub- 
mitted the  cause  to  the  jury  under  Instruc- 
tions to  which  there  was  no  exception. 
There  was  evidence  on  behalf  of  the  plain- 
tiff that  the  peanuts  were  in  good  con- 
dition when  delivered  to.  defendants,  and 
that  they  were  dry  and  cured.  The  evi- 
dence in  this  respect  was  conflicting.  His 
honoris  instruction  to  the  jury  in  regard  to' 
the  degree  of  care  required  to  be  exercised 
by  the  defendant  is  not  set  out;  there  being 
no  exception  thereto.  The  defendant  con- 
tends that  there  was  no  evidence  of  negli- 
gent storage  by  him.  It  must  be  conceded 
that,  If  the  jury  had  credited  the  testimony 
offered  by  defendant  it  fully  exonerated  him 
from  any  liability.  The  plaintiff's  testi- 
mony, on  the  contrary,  which  was  accepted 
by  the  jury,  showed  that  the  peanuts  were 
in  good  condition  when  shipped  to  defend- 
ants on  January  2,  1904,  and  plaintiff  testi- 
fied that  "if  they  had  been  properly  stored 
and  cared  for,  they  would  have  remained  in 
same  condition  as  when  received  by  him." 
It  seems  from  the  correspondence  that  on  or 
about  January  25,  1904,  defendant  made 
sale  of  the  peanuts  to  be  delivered  In  10 
days,  and  that  when  he  undertook  to  de- 
liver them,  they  were  found  to  be  "thorough- 
ly mixed  with  peanuts  that  were  not  mer- 
chantable. There  were  some  good  ones  In 
them,  and  It  looked  as  if  they  were  mixed 
with  rotten  ones."  This  is  the  testimony  of 
the  part  of  defendant  of  the  purchaser  who 
rejected  them.  The  motion  to  nonsuit  was,  of 
course,  based  upon  the  admission  that  the 
plaintilTs  evidence  was  all  true  and  must 
be  so  considered  by  us.  There  was  an  irrec- 
oncilable conflict  and  the  jury  alone  could 
settle  the  controversy.  We  cannot  say  that 
there  was  an  absence  of  evidence  from  which 
the  jury  could  not  have  reasonably  drawn  the 
conclusion  that  the  defendant  had  failed  in 
the  discharge  of  his  duty  to  safely  store  and 
care  for  the  property.  We  must  assume.  In 
the  absence  of  any  suggestion  to  the  con- 
trary, that  his  honor  correctly  instructed 
the  jury  in  regard  to  the  measure  of  duty 
imposed  upon  the  defendant  The  record 
states:  That  counsel,  desiring  to  leave  the 
court  pending  the  deliberation  of  the  jury, 
agreed  that  upon  the  retui^n  of  the  verdict 
the  judge  could  sign  judgment  "out  of 
term."  Tlmt  neither  of  the  counsel  were 
present  at  the  rendition  of  the  verdict  Tho 
court  announced  from  the  bench  that  It 
would  set  the  verdict  aside  if  any  one  was 
present  to  make  the  motion.  That  while 
the  judge  was  in  another  county  coxmael,  by 
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letter,  requested  him  to  set  the  verdict  aside, 
which  he  declined,  because,  in  his  opinion, 
he  had  no  power  to  do  so  after  the  expira- 
tion of  the  term. 

From  a  judgment  upon  the  verdict  de- 
fendant appealed,  assigning  as  error  the  re- 
fusal of  the  court  to  grant  his  motion  to 
nonsuit  plaintiff,  and  the  refusal  to  set  the 
verdict  aside.  Neither  exception  can  be  sus- 
tained, it  is  conceded  that  a  motlcm  to  set 
aside  the  verdict  for  insufficient  evidence 
must  be  made  before  the  judge  who  tried  the 
case  upon  his  minutes  and  at  the  same  term 
at  which  the  trial  is  had.  Revisal  1905,  554 ; 
Moore  v.  HInnant,  90  N.  C.  163.  It  is  equally 
clear  that,  unless  otherwise  agreed  by  the 
parties,  the  judge  has  no  power  to  sign  a 
J  udgment  out  of  term.  The  defendant  contends 
that  the  agreement  empowering  the  judge  to 
sign  the  judgment  after  adjournment  Included 
the  form  to  hear  and  determine  the  motion  to 
set  the  verdict  aside.  We  do  not  concur  in 
tills  view.  Such  Is  not  a  reasonable  con- 
struction of  the  agreement  Signing  the 
judgment  involved  no  judicial  discretion  or 
ruling.  This,  If  omitted  for  any  reason, 
could  be  done  at  a  succeeding  term.  Fer- 
rell  V.  Hales,  119  N.  O.  199,  25  S.  H.  821. 
Hearing  and  determining  a  motion  to  set 
the  verdict  aside  is  quite  another  matter, 
Involving  recollection  of  the  testimony,  man- 
ner and  demeanor  of  witness,  and  other  in- 
cidents of  the  trial  not  likely  to  be  Impressed 
upon  the  memory  of  the  judge  that  he  may 
safely  act  upon  them  after  adjournment 
While  convenience  of  counsel  often  occasion 
and  usually  justify  outside  agreements  of 
the  character  made  In  this  case,  they  fre- 
quently lead  to  confusion  and  Irregularity  In 
the  administration  of  justice.  The  courts 
will  not  by  construction  extend  their  terms 
beyond  the  fair  and  reasonable  Import  of 
the  language  used.  We  concur  with  his 
honor  that  he  had  no  power  after  the  ad- 
journment of  the  term  to  hear  and  pass 
upon  the  motion. 

The  judgment  must  be  affirmed. 

(140  N.  C.  898) 

CORBETT  BUGGY  CO.  v.  DUKES. 

(Supreme  Court  of  North  Carolina.    Feb.  27, 
1906.) 

1.  Troveb  and  Convebsion  —  Pboceeds  of 
Goods  —  Fatlubs  to  Retubn  Notes  fob 
Pbice—Effect. 

Where  complaint  for  conversion  claimed 
the  proceeds  of  buggies  alleged  to  have  been 
delivered  to  defendant  under  a  contract  binding 
him  to  bold  the  proceeds  subject  to  the  order  of 
plaintiff,  and  set  out  the  contract,  the  delivery 
of  the  buggies  to  defendant,  and  tbe  execution 
of  notes  b^  him  for  the  price,  and  defendant 
merely  denied  receiving  the  buggies  under  the 
contract  alleged  without  making  any  point  of 
plaintiffs  failure  to  tender  the  note^.  tho  fnilnre 
of  plaintiff  to  tender  the  notes  before  bringing 
suit  was  not  in  issue. 

2.  ApPEAii— Habmlkss    Bbbob— Instbuotions 

— COBRECTION  OF  EbBONEOUS  ChABOE. 

Where,  in  an  action  for  the  conversion  of 
the  proceeds  of  buggies  delivered  to  defendant 
under  contract  binding  him  to  hold  the  proceeds 
subject  to  the  order  of  plaintiff,  defendant  al- 


leged that  the  buggies  were  delivered  under  a 
subsequent  verbal  contract  unaccompanied  by 
any  fiduciary  relation,  and  tlie  court  charged 
that  plaintiff  insisted  that  defendant's  claim  of 
a  new  contract  was  unreasonable  because  he 
bad  come  to  trial  without  the  new  contract 
and  without  serving  notice  on  plaintiff  to  pro- 
duce it,  the  action  of  court,  in  recalling  the  jury 
and  withdrawing  the  charge  and  correcting  the 
wrong  impression  made  by  reason  of  the  court's 
misapprehension  of  the  fact  that  the  alleged 
new  contract  was  oral,  was  not  prejudicial  to 
defendant 

Appeal  from  Superior  Court,  Hertford 
County;  Peeble,  Judge. 

Action  by  the  Corbett  Buggy  Company 
against  H.  T.  Dukes.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

On  September  28,  1901,  defendant  entered 
Into  a  contract  with  plaintiff  corporation  in 
writing,  the  terms  of  which  were:  "It  is 
agreed  that  all  goods  shipped  on  this  con- 
tract and  also  .all  other  goods  hereaf- 
ter shipped  to  the  malcer  of  this  contract, 
are  consigned  and  the  said  goods  and 
proceeds  of  sales  of  goods  received  under 
this  contract,  whether  In  cash,  notes,  book  ac- 
counts or  other  proceeds,  are  to  be  held  in 
trust  and  subject  to  the  order  of  the  Cor- 
bett Buggy  Company.  No  agreement,  verba) 
or  otherwise,  Is  binding  on  the  Corbett  Bug- 
gy Company,  unless  embodied  In  this  con 
tract"  At  the  time  of  the  execution  of  the 
contract,  three  buggies  were  delivered  to  de- 
fendant which  were  paid  for.  Afterwards 
plaintiff  alleges  other  buggies  were  deliver- 
ed to  him  upon  and  pursuant  to  the  terms  of 
the  contract,  for  the  price  of  which  he  exe- 
cuted his  notes.  Plaintiff  alleged  that  de- 
fendant had  disposed  of  the  buggies  so  de- 
livered, and  received  therefor  the  siun  of 
$521.07,  which  he  had  converted  to  his  own 
use.  Defendant  admitted  the  delivery  of  the 
buggies,  but  denied  that  they  were  delivered 
or  received  under  or  upon  the  terms  of  the 
contract.  That,  after  the  first  three  buggies 
were  shipped,  a  new  verbal .  contract  was 
made,  and  that  thereafter  all  buggies  were 
delivered  pursuant  to  such  new  contract, 
unaccompanied  by  any  trust  or  fiduciary  re- 
lation, etc  That  the  notes  were  executed  for 
the  purchase  price  of  said  buggies.  He  ten- 
dered to  plaintiff  Judgment  for  the  amount 
due  on  the  notes.  The  Jury,  upon  an  issue 
submitted,  upon  the  controverted  allegation, 
found  that  defendant  received  the  buggies  for 
the  price  of  which  the  notes  were  given  on 
consignment  under  the  terms  of  the  contract 
to  account  to  plaintiff  for  the  proceeds  of 
the  buggies.  His  honor  rendered  Judgment 
for  amount  found  to  be  due  and  directed  exe- 
cution against  the  person  of  defendant,  etc. 
Defendant  excepted  and  appealed. 

Wlnboume  &  lAwrence,  for  appellant  X 
R.  Mitchell  and  F.  D.  Winston,  for  appellee 

CONNOR,  J.  (after  stating  the  facts). 
Two  exceptions  to  his  honor's  ruling  were  ar- 
gued in  this  court.  Defendant  contends  that 
conceding  the  fact  to  be  as  found  by  the  Jury, 
the  acceptance  by  plaintiff  of  the  promissory 
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notei  for  the  price  of  the  buggies  merged 
the  original  cause  of  action,  or  at  least  sus- 
pended It  until  the  notes  are  returned  or 
tendered  at  the  trial.  That  plaintUf  can- 
not retain  his  promissory  negotiable  notes, 
and  at  the  same  time  prosecute  an  action 
against  him  for  the  recovery  of  the  amount 
received  by  him  as  his  agent  This  excep- 
tion was  raised  by  a  request  to  charge  the 
Jury.  The  issue  did  not  involve  the  contro- 
verted proposition;  it  was  directed  simply  to 
the  question  of  fact  respecting  the  capacity 
In  which,  or  the  contract  under  which,  the 
buggies  were  delivered  and  received.  The 
que.stion  is,  however,  presented  upon  the  ad- 
mitted facts  considered  in  connection  with 
the  verdict  It  is  true,  as  contended  by  de- 
fendant, that  the  acceptance  of  a  negotiable 
security  for  an  open  account  suspends  the 
right  of  action  until  the  maturity  of  the  note, 
and  then,  if  the  plaintiff  will  resort  to  his 
original  cause  of  action,  he  must  surrender 
the  security*  The  acceptance  of  the  prom- 
issory note,  unless  expressly  so  agreed  upon, 
will  not  discharge  the  original  cause  of  ac- 
tion. The  law  is  well  stated  in  Clark  on 
Contracts  (2d  Ed.)  435 :  "In  such  a  case  the 
position  of  the  parties  is  that  the  payer,  hav- 
ing certain  rights  against  the  other  party, 
under  a  contract,  has  agreed  to  take  the  in- 
strument from  him  instead  of  immediate 
payment  of  what  is  due  him,  or  immediate 
enforcement  of  his  right  of  action,  and  the 
other  party,  in  giving  the  instrument,  nas 
thus  far  satisfied  the  payer's  claim,  but,  if 
the  instrument  is  not  paid  at  maturity,  the 
consideration  of  the  payer's  promise  fails, 
and  his  original  rights  are  restored  to  him. 
The  effect  of  receiving  a  negotiable  Instru- 
ment conditionally  is  merely  to  suspend  the 
right  to  sue  on  the  original  contract  until 
the  instrument  matures,  and,  when  it  ma- 
tures, and  is  not  paid,  to  give  the  right  to  sue 
either  on  it  or  on  the  original  contract** 
Norton,  Bills  &  Notes  (3d  Ed.)  20;  (Joraon  v. 
Price,  32  N.  O.  385.  The  complaint  sets  out 
the  entire  transaction,  and  defendant  makes 
no  point  of  the  fact  that  his  promissory 
Dotes  are  not  tendered.  He  simply  denies 
that  he  received  the  buggies  upon  the  contract 
— ^the  Jury  have  found  the  issue  against  him. 
In  summing  up  the  arguments  of  counsel 
for  plaintiff,  the  court  told  the  Jury  that 
plaintiff  Insisted  that  defendant's  statement 
that  he  had  another  and  different  contract 
from  the  one  introduced  by  plaintiff  was  un- 
reasonable, for  the  reason  that. he  had  come 
to  trial  without  such  contract  and  without 
serviDg  notice  on  plaintiff  to  produce  it,  etc. 
A.fter  the  jury  retired,  plaintiff's  counsel  call- 
ed the  attention  of  the  court  to  the  fact  that 
in  his  answer  defendant  had  said  that  the 
new  contract  was  in  parol  The  court  caused 
the  Jury  to  be  brought  back  and  told  them 
that  he  withdrew  so  much  of  the  charge  as 
related  to  the  failure  of  defendant  to  pro- 
duce the  new  written  contract  or  to  serve 
notice  on  plaintiff  to  produce  it  and  that  the 
fame  should  have  no  influence  whatever  on 


their  verdict  No  exception  was  taken  to  this 
at  the  time,  or  until  the  case  on  appeal  was 
made  out  Waiving  the  objection  that  no  ex- 
ception  was  made  at  the  time,  we  are  unable 
to  perceive  how  the  defendant  could  have 
been  prejudiced  by  his  honor's  action.  He 
had  been  misled  as  to  the  form  of  defend- 
ant's alleged  contract  and  simply  removed 
any  impression  made  on  the  mind  of  the  Ju- 
ry by  reason  of  such  misapprehension.  There 
is  no  merit  in  the  exception. 
The  Judgment  must  be  affirmed* 

a40  N.  C.  209> 

COOPER  v.  NORTH  CAROLINA  R.  CO- 

(Supreme  Court  of  North  Carolina.    Dee.  12, 
1905.) 

1«  Raiijioads— Accidents  at  Cbossino. 

Both  the  railroad  when  approaching  a  pub- 
lic crossing  and  the  traveler  on  the  highway 
are  charged  with  the  mutual  duty  of  keeping 
a  careful  lookout  for  danger,  and  the  degree  of 
diligence  to  be  used  on  either  side  is  such  as  a 
prudent  man  would  exercise  under  the  cir- 
cumstances of  the  case  in  endeavoring  to  per> 
form  his  duty. 
2.  Samb— iNSTBuoriONS— DUTT  or  Traveler. 

In  an  action  for  damages  for  the  alleged 
negligent  killmg  of  phiintifrs  intestate,  an  in- 
struction that  relieved  the  traveler  of  all  ob- 
ligation to  look  and  listen  when  there  had  been 
a  failure  on  the  part  of  the  defendant  to  give 
the  ordinary  signals,  where  there  was  evidence 
tending  to  show  that  there  was  an  unobstructed 
view,  &  erroneous,  and  the  fact  that  the  court 
in  other  portions  of -the  charge  imposed  on  the 
plaintiff  the  obligation  to  look  and  listen  when- 
ever the  view  was  unobstructed  does  not  help 
the  matter. 
8.  Same— CowTBiBUTORT  Negligence. 

Evidence  tending  to  show  that  the  intestate 
was  in  a  covered  wagon  and  that  he  drove  on 
the  crossing  without  any  stop  whatever  and 
with  the  wagon  cover  down  on  the  side  from 
which  the  train  approached,  and  at  a  point  just 
on  the  edge  of  the  wagon  road  and  13  feet  from 
the  center  of  the  railroad  track  one  could  see 
down  the  track  from  600  to  1,200  feet  in  the 
direction  from  which  the  trains  approached, 
was  sufScient  for  the  consideration  of  the  jnrjr 
on  the  issue  of  contributory  negligence. 

4.  Saice— Signals— Duty  to  Look  and  Lis- 
ten. 

A  traveler  on  the  highway,  before  crossing 
a  railroad  track,  as  a  general  rule,  is  required 
to  look  and  listen  to  ascertain  whether  a  train 
is  approaching;  and  the  mere  omission  of  the 
trainmen  to  give  the  ordinary  or  statutory 
signals  will  not  relieve  him  of  this  duty. 

5.  Same— OoNTBiBUTOBY  Negligence. 

Where  the  view  is  unobstructed,  a  traveler 
who  attempts  to  cross  a  railroad  track  under 
ordinary  and  usual  conditions  without  first 
looking,  when  by  doing  so  he  could  note  the  ai>- 
proach  of  a  train  in  time  to  save  himself  by 
fpasonable  effort.  Is  guilty  of  contributory  neg- 
ligence, 
a  Same— Obstructed  View. 

Where  the  view  is  obstructed,  a  traveler 
may  ordinarily  rely  upon  his  sense  of  hearing, 
and  if  he  does  listen,  and  is  induced  to  enter  on 
a  public  crossing  because  of  the  negligent  fail- 
ure of  the  company  to  give  the  ordinary  signals, 
this  will  usually  be  attributed  to  the  failure  of 
the  company  to  warn  the  traveler  of  the  dai)|;or, 
and  not  imputed  to  him  for  contributory  neg- 
ligence. 
7.  Same. 

There  maj  be  certain  qualifying  facts  and 
conditions  which  so  complicate  the  que^ion  of 
contributory  negligence  that  it  becomes  one  ioi 
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the  jury,  even  though  there  has  been  a  failure 
to  look  or  listen,  and  a  traveler  may  in  ex- 
ceptional instances  be  relieved  of  these  duties 
altogi^ther,  as  when  gates  are  open  or  signals 
given  by  a  watchman  and  the  traveler  enters 
on  the  crossing  reasonably  relying  upon  the  as- 
surance of  safety. 
8.  Damages— Pebsonal  Injuries. 

In  an  action  to  recover  damages  for  the 
alleged  negligent  killing  of  plaintiff's  intestate, 
plain tifTs  inventory  of  the  personal  property  of 
her  intestate  and  her  annual  account  as  ad- 
ministratrix are  inadmissible  for  the  purpose  of 
showing  intestate's  capacity  to  earn  and  ac- 
cumulate money. 

Clark,  0.  J.,  and  Connor,  J^  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  Superior  Court,  Caswell  Coun- 
ty; B.  B.  Jones,  Judge. 

Action  by  Mary  W.  Cooper,  as  administra- 
trix, etc,  against  the  North  Carolina  Railroad 
Company.  From  a  judgment  In  favor  of 
defendant,  plamtiff  appeals.    Reversed. 

Action  to  recover  damages  for  alleged 
negligent  killing  of  plalntlfTs  intestate.  The 
ordinary  Issues  In  such  actions  were  sub- 
mitted. There  was  evidence  of  plaintiff 
tending  to  show  that  Intestate  was  killed  in 
attempting  to  drive  his  wagon  over  defend- 
ant's road  at  a  public  crossing,  and  by 
reason  of  the  negligent  failure  on  tbe  part  of 
defendant  in  giving  the  ordinary  and  usual 
signals  at  crossings,  and  that  such  negligence 
was  the  proximate  cause  of  the  in;)ury. 
There  was  evidence  of  defendant  tending  to 
show  that  the  ordinary  and  usual  signals 
were  given,  and  that  the  intestate  was  guilty 
of  contributory  negligence  in  driving  on  the 
crossing  without  having  looked  and  listened 
for  an  approaching  train,  and  when,  if  he 
had  looked,  the  approach  of  the  train  might 
have  been  seen  in  time  to  have  avoided  the 
collision  and  prevented  the  death  of  the  In- 
testate. In  response  to  prayer  for  instruc- 
tions by  plaintiff,  the  court  on  the  issue  as 
to  contributory  negligence  charged  the  jury 
as  follows:  'Tourth.  It  is  the  duty  of  a 
'railroad  company  to  give  the  public  due 
notice  of  the  approach  of  its  trains  to  a 
public  crossing  so  that  travelers  may  stop 
their  teams,  if  necessary,  and  stay  off  the 
crossing  until  the  train  has  passed.  The 
train,  If  It  gives  the  proper  warning  of  its 
approach,  and  the  railroad  company  Is  not 
otherwise  at  fault,  is  entitied  to  the  right 
of  way  in  preference  to  a  traveler  on  the 
highway.  The  traveler  has  the  right  to 
expect  such  warning  to  be  given  to  him, 
and  he  must  look  and  listen  when  approach- 
ing a  crossing,  and  his  failure  to  look  and 
listen  when  such  warning  is  given  Is  negli- 
gence, and,  if  such  failure  should  cause  his 
death,  no  recovery  could  be  had  for  It  But, 
when  the  train  does  not  give  timely  warning 
and  reasonable  warning  of  its  coming,  It  is 
not  contributory  negligence  In  a  traveler  to 
go  upon  the  track  without  looking  and 
listening  for  the  approach  of  a  train,  if  he 
exercises  that  prudence  and  care  which  a 
prudent  man  would  exercise  under  the  cir- 
cumstances, and,  if  the  injury  resulting  is 
attributable  to  the  negligence  of  the  rail- 


road company  in  failing  to  give  the  sigualSi 
for  such  failure  would  be  deemed  the  proxi- 
mate cause  of  the  Injury,  if  the  Jury  should 
find  from  the  evidence  that  with  proper 
warning  the  traveler  would  not  have  attempt- 
ed to  cross.  Therefore,  if  from  the  evi- 
dence you  find  that  the  railroad  company 
failed  to  give  timely  warning  of  Its  approach 
to  the  crossing,  by  sounding  the  whistie 
or  ringing  the  bell,  and  also  find  that  the 
plaintiff's  Intestate  went  upon  the  crossing 
without  looking  and  listening,  his  failure 
to  look  and  listen  under  such  circumstances 
would  not  be  the  proximate  cause  of  bis 
death,  if,  with  the  proper  warning,  he  would 
not  have  gone  upon  the  track,  and  if  from 
the  evidence  you  find  such  to  be  the  facts, 
you  will  answer  the  second  issue  'No';  that 
is,  that  the  plaintiff's  intestate  was  not 
guilty  of  contributory  negligence."  To  this 
charge  the  defendant  duly  noted  an  excep- 
tion. The  court  in  substance  repeated  this 
statement  In  Its  direct  charge  to  the  jury. 
Verdict  and  judgment  for  the  plaintiff.  De- 
fendant excepted  and  appealed. 

Manly  &  Hendren,  for  appellant  Kitchin 
&  Carlton,  for  appellee. 

HOKB,  J.  (after  stating  the  case).  The 
first  portion  of  the  instruction  above  quoted, 
which  states  the  obligation  on  the  railroad 
to  give  adequate  warning  when  approach- 
ing a  public  crossing  and  the  obligation  on 
the  traveler  to  look  and  listen  In  like  case, 
is  correct  As  stated  in  Improvement  Co. 
▼.  Stead,  95  U.  S.  161,  24  L.  Ed.  403:  "Both 
parties  are  charged  with  the  mutual  duty  of 
keeping  a  careful  lookout  for  danger,  and 
the  degree  of  diligence  to  be  used  on  either 
side  is  such  as  a  prudent  man  would  exercise 
under  the  circumstances  of  the  case  in  en- 
deavoring to  perform  his  duty."  The  remain- 
ing portion  of  the  Instruction,  however, 
addressed  more  particula1*ly  to  the  feature  of 
contributory  negligence,  by  fair  and  reason- 
able intendment  can  only  mean  that  though 
a  traveler  in  approaching  a  railroad  track  is 
required  to  look  and  listen,  yet  this  obliga- 
tion is  not  upon  him,  nor  will  the  conse- 
quence be  imputed  to  him,  if  he  failed  to 
look  and  listen  when  such  failure  was  caused 
by  the  negligent  failure  of  the  railroad 
train  to  give  the  necessary  signals;  and  this 
where  there  was  evidence  tending  to  show 
that,  if  he  had  looked,  he  could  have  seen  the 
approaching  train  in  time  to  have  avoid<sd 
the  collision,  or  at  least  to  have  saved  him- 
self by  the  exercise  of  reasonable  effort.  In 
this  we  think  there  was  error  which  entitles 
the  defendant  to  a  new  trial.  It  relieves  the 
traveler  of  all  obligation  to  look  and  listen 
when  there  Is  a  failure  on  the  part  of  the 
defendant  to  give  the  usual  and  ordinary 
signals,  and  places  the  entire  repponsiblllty 
for  such  a  collision  on  the  railroad  company- 
It  would.  In  effect,  practically  eliminate  the 
defense  of  contributory  negligence  when 
there  had  been  a  negligent  failure  to  give 
the  warning;    for  ordinarily  it  is  only  bj 


934 


62  80UTHBASTBRN  RBPORTBR. 


(N.a 


looking  and  listening  that  a  traveler  can  In- 
form himself  of  dangerous  conditions.  This 
is  not  a  Just  principle  by  which  the  rights 
of  parties  In  cases  like  the  present  should  be 
determined,  nor  Is  It  supported  by  any  well- 
considered  authority.  The  general  rule  is 
well  stated  In  Beach  on  Contributory  Negli- 
gence, as  follows:  "In  attempting  to  cross, 
the  traveler  must  look  and  listen  for  signals, 
notice  signs  put  up  as  warnings,  and  look 
attentively  up  and  down  the  track,  and  a 
failure  to  do  so  is  contributory  negligence, 
which  will  bar  a  recovery.  A  multitude  of 
decisions  of  all  the  courts  enforce  this  rea- 
sonable rule.  It  is  also  consonant  with 
right  reason  and  the  dictates  of  ordinary 
prudence,  and  so  much  in  line  with  the 
ordinary  care  which  the  average  of  mankind 
display  in  the  daily  routine  of  life  that  it 
would  seem  to  be  scarcely  dependent  upon 
the  authority  of  decided  cases  in  the  law 
courts.  As  a  general  rule,  the  omission  of 
the  traveler  to  look  and  listen  is  so  clearly 
a  want  of  ordinary  care  that  it  constitutes 
contributory  negligence  as  a  matter  of  law, 
but  it  cannot  be  said  that  such  failure  will 
always  defeat  a  recovery,  for  circumstances 
may  and  sometimes  do  exist  which  excuse 
the  omission."  And  the  rule  so  stated  is  in 
accord  with  the  decisions  in  this  and  other 
Jurisdictions.  Randall  v.  Railroad,  104  N. 
C.  410,  10  S.  B.  091;  Mayes  v.  Railroad,  119 
N.  C.  758,  28  S.  B.  148;  Mesic  v.  Railroad, 
120  N.  C.  490,  26  S.  B.  633;  Laverenz  v. 
Railroad,  56  Iowa,  689,  10  N.  W.  268;  Nixon 
V.  Railroad,  84  Iowa,  331,  51  N.  W.  157; 
Davis  V.  Railroad,  47  N.  Y.  400;  Rodrian  v. 
Railroad,  125  N.  Y.  526,  26  N.  B.  741; 
Bonnell  v.  Railroad,  39  N.  J.  Law,  189. 

The  rule  is  so  Just  in  Itself,  and  so  gener- 
ally enforced  as  controlling,  that  citation  of 
authority  is  hardly  required.  But,  as  the 
matter  has  been  very  earnestly  debated.  It 
is  considered  well  to  quote  from  some  of 
the  decisions  Illustrative  of  the  obligation 
on  the  traveler  to  look  and  listen,  and  some 
of  the  exceptions  where  its  violation  was 
not  held  contributory  negligence  as  a  matter 
of  law.  In  Randall's  Case,  supra,  it  is  held 
to  be  the  duty  of  a  person  approaching  a 
railroad  track  to  take  every  prudent  precau- 
tion to  avoid  a  collision,  and  it  is  the  duty  of 
the  engineer  to  sound  the  whistle  or  ring 
the  bell  at  a  reasonable  distance  from  the 
crossing  in  order  to  enable  travelers  to  avoid 
danger.  In  Mayes'  Case  (Clark,  J.,  deliver- 
ing the  opinion)  it  is  held  to  be  the  duty 
ot  one  approaching  a  railroad  crossing  to 
use  ordinary  and  reasonable  care  to  avoid 
accident,  and  to  exercise  his  senses  of  hear- 
ing and  sight  to  keep  a  lookout  for  an  ap- 
proaching train;  and,  if  he  does  not  do  so, 
but  drives  inattentively  upon  the  track  with- 
out keeping  a  lookout  or  listening  for  ap- 
proaching trains,  and  injury  results,  be  is 
ordinarily,  but  not  in  all  cases,  guilty  of 
contributory  negligence.  In  Mesic's  Case, 
Mr.   Justice  Montgomery,   speaking  for  the 


court,  said:    "The  role  is  genoal  and  usual 
that,   whenever  an  approach   to  a   public 
crossing  over  a  railroad  is  made  by  any 
one  in  charge  of  a  wagon  and  team,  such 
person  Is  bound  to  look  and  listen  for  ap- 
proaching trains  and  take  every  proper  pre- 
caution to  avoid  a  collision;  and  this  is 'so, 
even  though  the  approach  be  made  at  a  time 
when  no  regular  train  is  expected  to  pass; 
and  in  case  the  driver  falls  to  look  and  listen 
and  to  take  proper  precaution  to  avoid  a 
collision,  and  one  does  occur,  the  plaintiff 
cannot  recover,  even  though  the  defendant 
was  negligent  in  the  first  instance.'*    In  Lav- 
erenz's  Case,  supra,  it  is  held  to  be  the  rule 
that  a  person  who  voluntarily  goes  on   a 
railroad  track  at  a  point  where  there  is  an 
unobstructed  view  of  the  track,  and  falls 
to  look  or  listen  for  danger,  cannot  recover 
for  an  injury  which  might  have  been  avoid- 
ed by  so  looking  and  listening;    but,  wlien 
the  view  is  obstructed  or  other  facts  exist 
which   tend  to  complicate  the  question  of 
contributory  negligence.  It  becomes  one  for 
the  Jury.    In  Nixon's  Case,  supra.  It  is  held 
that  one  who,  In  full  possession  of  his  senses 
and  without  having  his  attention  diverted 
from  any  cause,  passes  over  a  railroad  cross- 
ing without  looking  in  both  directions  to  see 
if  there  is  an  approaching  train,  is  guilty 
of    contributory    negligence,    and    will    not 
be  entitled  to  recover  for  injuries  received 
from  a  passing  train,  though  no  wlilstle  was 
sounded  nor  bell  rung  from  the  engine,  as 
required   by  law.    Rothrock,   J.,  delivering 
the  opinion,  said:    "It  is  true  there  are  ex- 
ceptions to  this  rule.    There  may  be  such 
circumstances  surrounding  the  traveler  as 
that  his  falling  to  look  and  listen  may  ex- 
onerate him  from  the  charge  of  contributK»7 
negligence.    The  traveler,  for  instance,  may 
be  placed  without  his  fault  in  some  dilemma, 
or   some  place  of  danger,   where  the  exi- 
gencies of  the  situation  and  an  emergency 
may  excuse  him  from  going  on  the  track 
without   looking   and   listening.    These   cir- 
cumstances are  so  varied  that  they  cannot 
be  cited  or  conmiented  upon  in  an  opinion 
without  unduly  extending  the  subject    They 
Involve  obstructions  on  the  track,  wlilch  pre- 
vent an  approaching  train  from  bein^r  seen 
by  the  traveler,  and  where  there  are  several 
tracks  and  trains  running  on  them  in  dif- 
ferent directions,  and  one  train  is  obscured 
by  another  the  fact  that  the  railroad  track 
is  in  a  deep  cut  and  trains  cannot  be  seen 
by  a  traveler  approaching  the  crossing,   or 
trains  following  each  other  in  close  proxim- 
ity which  may  serve  to  confuse  the  traveler, 
and   numberless  other   circumstances    from 
which  the  Jury  may  be  authorized  In  find- 
ing that  the  traveler  exercised  the  precan- 
tlon    which    an   ordinarily   prudent   person 
would    exercise    under    the    same    drcnm- 
stances."    In    Rodrian's   Case,   supra.   It    Is 
held  that  a  pedestrian  who  crosses  a  rail- 
road track  must,  in  the  absence  of  circum- 
stances excusing  it,  look  in  each  direction 
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and  ascertaiii  whether  a  train  1>  approach- 
ing. He  may  not  omit  this  in  reliance  upon 
the  performance  by  the  railroad  of  its  duty 
to  glre  reasonable  notice  of  the  approach 
of  the  train;  and,  if  he  does  omit  it,  the 
neglect  of  the  company  to  discharge  its  duty 
will  not  relieve  him  from  the  imputation  of 
negligence;  Andrews,  J.,  further  saying:  "If 
in  case  of  an  accident  at  a  crossing  it  ap- 
pears that  the  person  injured  did  look  for 
an  approaching  train,  it  would  not  neceft- 
sarlly  follow  as  a  rule  of  law  that  he  was 
remediless  because  he  did  not  look  at  the 
precise  place  and  time  when  and  where  look- 
ing would  have  been  of  some  aid.  Many  cir- 
cumstances might  be  shown  which  could 
properly  be  considered  by  the  jury  in  deter^ 
mining  whether  be  exercised  due  and  rea- 
sonable care  in  making  his  observation,  the 
presence  of  other  imminent  dangers,  the 
raising  of  gates  erected  by  the  company  to 
guard  the  highway,  giving  assurance  that 
the  crossing  was  safe,  these  and  similar  cir- 
cumstances appearing,  they  may  be  consider- 
ed in  determining  whether  the  person  In- 
jured, who  did  in  fact  look  and  listen  before, 
attempting  to  cross  the  track,  fairly  dis- 
charge the  duty  imposed  upon  him,  although 
it  should  appear  that  if  he  had  looked  at 
another  instant  of  time,  or  had  looked  last 
in  the  direction  from  which  the  train  was 
approaching,  he  would  have  seen  it" 

It  will  be  observed  that  the  circumstances 
which  may  at  times  excuse  the  failure  of 
the  traveler,  who  has  entered  on  a  railroad 
crossing,  to  note  the  approach  of  a  train, 
usually  arise  where  the  view  is  obstructed^ 
or  in  the  presence  of  some  imminent  danger 
or  emergency  sufficient  to  divert  the  atten- 
tion of  a  person  of  reasonable  fortitude  and 
self-possession,  or  where  one  has  entered  on 
the  crossing  under  an  express  or  implied  in- 
vitation of  the  company's  employ^  giving 
reasonable  assurance  of  safety.  The  last  in- 
stance more  usually  occurs  at  stations  where 
a  way  has  been  left  open  by  the  company 
across  other  tracks  for  an  approach  to  the 
station  or«ti'ain,  or  at  much  frequented  cross- 
ings where  there  are  gates  raised,  or  an 
employ^  charged  with  the  duty  has  satis- 
fied the  traveler  that  he  may  cross  in  safety, 
and  has  no  application  here.  The  general 
rule  is  that  the  traveler  Is  required  to  look 
and  listen  for  danger,  and,  where  there  la 
an  unobstructed  view,  he  is  not  relieved  of 
the  obligation  by  the  fact  that  the  train  has 
failed  to  give  the  ordinary  signals  of  its 
approach.  Tbe  error  in  the  above  charge 
consists  in  relieving  the  plaintiff's  Intestate 
from  all  obligation  to  look  and  listen,  if  his 
not  doing  so  was  caused  by  the  negligent 
failure  of  the  defendant  to  give  proper 
warnings,  where  there  was  evidence  tending 
to  show  that  there  was  an  unobstructed  view 
which  would  have  enabled  the  intestate  to 
see  the  train  in  time  to  have  saved  himself 
by  the  exercise  of  reasonable  effort  It  is 
submitted  in  support  of  this  charge  that  the 


objectionable  feature  la  guaUfied  or  eliminat- 
ed by  the  use  of  the  words  "if  he  exercised 
that  prudence  and  care  which  a  prudent  man 
would  use  under  the  circumstances";  and, 
further,  "that  the  failure  to  look  would  not 
be  the  proximate  cause  of  the  injury,  if 
the  jury  should  find  from  the  evidence  that 
with  the  proper  warning  the  traveler  would 
not  have  attempted  to  cross,"  and  It  is  argu- 
ed that  by  reason  of  these  qualifying  words 
the  charge  may  be  referred  to  certain  testi- 
mony to  the  effect  that  the  view  was  ob- 
structed. Unfortunately  for  this  position, 
and  for  the  intention  here  ^puted  to  the 
judge  below,  he  puts  his  own,  and  as  we  in- 
terpret it,  an  entirely  different,  construction 
upon  these  words,  for  in  his  conclusion,  and 
just  after  using  them,  he  says:  "Therefore, 
if  from  the  evidence  you  find  that  the  rail- 
road company  failed  to  give  timely  warning 
of  its  approacli  to  the  crossing  by  sounding 
the  whistle  or  ringing  the  bell,  and  also  find 
that*  the  intestate  went  upon  the  crossing 
without  looking  or  listening,  his  failure  to 
look  and  listen  would  not  be  the  proxi- 
mate cause  of  his  death,  if  with  the  proper 
warning  he  would  not  have  gone  upon  the 
track."  It  is  true  the  court  in  several  oth- 
er portions  of  the  charge  imposes  on  the 
plaintiff  the  obligation  to  look  and  listen 
whenever  the  view  was  unobstructed,  but 
this  does  not  help  the  matter.  Standing 
apart,  the  positions  are  in  absolute  conflict, 
and  the  only  way  to  reconcile  them  and  give 
each  any  significance  would  be  to  annex  the 
erroneous  proposition  to  the  more  correct 
one  wherever  the  same  occurs. 

Again,  it  is  contended  that  the  burden  was 
on  the  defendant  to  establish  contributory 
negligence,  and  that  there  was  no  evidence 
tending  to  show  contribut<N7  negligence  suf- 
ficient for  the  consideration  of  a  jury,  and  for 
this  reason  any  error  in  tlie  charge  on  that 
issue  should  be  considered  as  harmless  and 
immaterial.  But  this  position  cannot  be  sus- 
tained. Both  the  evidence  on  the  conduct  of 
the  Intestate  and  as  to  the  physical  conditions 
and  placing  of  the  occurrence  are  against  it 
There  was  evidence  of  the  defendant  tending  to 
show  that  the  intestate  was  in  a  covered  wagon 
and  that  he  drove  on  the  crossing  without 
any  stop  whatever,  and  with  the  wagon  cover 
down  on  the  side  from  which  the  train  ai>' 
preached.  Henry  Flintop  (on  pages  38  and 
89  of  the  record)  testified  that  he  "was  in 
the  wagon,  going  towards  Scarlet  crossing; 
while  near  a  branch  Ck)oper's  wagon  passed 
the  witness  and  continued  up  the  hill  to  the 
crossing ;  noticed  the  wagon  of  intestate  near- 
ing  the  railroad  and  wondered  why  they  did 
not  stop  the  team;  Cooper  was  driving;  tbe 
wagon  sheet  was  down  on  the  right  side;  the 
wagon  did  not  slacken  its  speed  or  stop,  but 
went  right  on  the  crossing;  was  looking  at 
the  wagon  all  the  time."  There  was  also 
evidence  to  tbe  effect  that  at  a  point  just  on 
the  edge  of  the  wagon  road  and  13  feet  from 
the  center  of  the  railroad  track  one  could  see 
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down  the  railroad  ftrom  600  to  1,200  feet  In 
tbe  direction  from  which  the  train  approach- 
ed, and  photographs  were  In  evidence  giving 
a  picture  of  the  view  from  that  point  This 
was  on  the  edge  of  the  county  road,  and  it 
may  have  been  taken  from  that  point  in  or- 
der to  give  the  photographer  an  opportunity 
to  present  a  picture  of  the  county  road  where 
it  approached  the  crossing,  as  well  as  the 
crossing  Itselt  If  the  camera  had  been 
placed  In  the  center  or  right  of  the  county 
road,  the  view  down  the  railroad  would  have 
been  shortened  some,  but  would  still  be  suffi- 
cient to  require  that  the  question  should  be 
submitted  to  the  jury  as  to  whether  the  in- 
testate could  by  looking  have  noted  the  train's 
approach  in  time  to  have  saved  himself  by 
reasonable  effort,  and  with  the  obligation  to 
look  upon  him.  There  was  both  contradict- 
ory and  Impeaching  testimony  for  the  plain- 
tiff on  this  question,  but  the  defendant  was 
entitled  to  have  this  view  presented  und^r  a 
proper  and  correct  charge. 

We  are  referred,  further,  to  several  deci- 
sions In  this  state  which  it  is  argued  are  con- 
trary to  our  present  opinion,  but  none  of 
them  we  think  sustain  the  position  for  which 
they  are  dted.  While  the  headnotes  of  the 
different  cases  may  be  at  times  too  general, 
both  these  and  the  language  of  the  Judge  de- 
livering the  opinion  must  be  taken  in  con- 
nection with  the  facts  admitted  or  estab- 
lished, or  at  least  in  evidence  and  assumed  to 
be  true,  upon  which  they  are  predicated ;  and 
they  are  only  to  be  regarded  as  authoritative 
decisions  when  so  construed  and  applied. 
Thus,  in  Hinkle's  Case,  109  N.  G.  478,  13  S.  E. 
884,  26  Am.  St  Rep.  681,  the  plaintiff  testi- 
fies that  the  plaintiff  and  his  father  were  on 
the  county  road  in  a  covered  wagon,  and 
as  they  traveled  along  the  road  he  looked  out 
of  the  wagon  two  or  three  times  to  see  If 
the  train  was  coming;  and  when  they  had 
gone  down  the  hill,  within  about  20  yards  of 
the  crossing,  he  stopped  the  wagon  and  listen- 
ed. The  plaintiff  then  got  on  the  cross- 
pieces  of  the  shaft  and  held  to  tbe  wagon 
with  one  hand  while  he  rested  the  other  on 
the  horse's  rump,  and,  as  his  father  drove  on, 
he  looked  and  listened,  but  neither  saw  nor 
heard  an  approaching  train.  In  Alexander's 
Case,  112  N.  C.  720,  16  S.  B.  896,  the  view  of 
the  track  was  shut  off  by  cars,  etc.,  and  the 
ordinary  noise  of  a  moving  train  was  deaden- 
ed by  the  operation  of  an  adjacent  cotton  fac- 
tory, etc.  The  plaintiff  testified  that  before 
attempting  to  cross  the  track  he  pulled  up 
his  horse  and  listened  to  hear  if  there  was  any 
approaching  train,  and,  hearing  no  bell,  he 
ventured  on  tbe  track  and  was  hurt ;  that  he 
had  beard  the  bell  there,  prior  to  that  time, 
as  a  warning,  etc.  There  was  also  an  ordi- 
nance requiring  trains  to  sound  bells  at  cross- 
ings. In  Russell's  Case,  118  N.  C.  1098,  24 
S.  B.  512,  the  evidence  was  not  set  out  but 
the  writer  has  examined  the  record  and  finds 
that  the  plaintiff  testified  that  he  both  looked 
and  listened,  and  failed  to  see  or  hear  any 


train,  and  drove  on  the  trade  only  after  hav- 
ing done  this.  There  was  also  testimony  In 
this  case  to  the  effect  that  the  plaintiff,  who 
was  In  a  buggy,  had  crossed  one  railroad 
track,  and  was  between  that  and  another 
which  she  was  approaching,  when  the  horse 
took  fright  and  her  husband,  who  was  drly- 
ing,  lost  control  over  him ;  and,  further,  there 
were  some  cross-ties  between  the  roads  which 
may  have  partially  obstructed  the  view. 
Here  was  testimony  that  the  plaintiff  both 
looked  and  listened,  that  the  occupants  of 
the  buggy  were  In  the  presence  of  an  emer- 
gency, and  further  there  was  evidence  tend- 
ing to  show  that  the  view  was  partially  ob- 
structed. In  Norton's  Case,  122  N.  C  910, 
20  S.  B.  886,  the  plaintiff  stopped,  looked, 
and  listened  at  a  distance  of  60  feet  from 
tbe  track,  the  nearest  point  where  the  view 
was  open  to  him,  and  not  seeing  or  hearins 
any  train,  and  relying  on  the  signals  he  had 
a  right  to  expect  and  which  the  defendant 
negligently  failed  to  give,  he  drove  on  the 
track,  and'  was  Injured  by  a  train  running 
at  an  unlawful  rate  of  speed.  Here  the 
plaintiff  had  looked  at  the  only  place  where 
looking  would  have  availed  him.  In  Mesic's 
Case,  supra,  the  distinction  here  dwelt  upon  Is 
adverted  to  by  Mr.  Justice  Montgomery.  Aft- 
er laying  down  the  obligation  on  the  travel- 
er to  look  and  listen,  even  though  the  railroad 
may  have  been  negligent  he  proceeds :  *The 
rule,  however,  does  not  prevail  where  to  look 
would  be  useless  on  account  of  obstructions, 
natural  in  themselves  or  such  as  had  been 
placed  by  accident  or  design  by  the  compa- 
ny's employes  on  their  tracks,  •  •  •  and 
when  at  the  same  time  the  engineer  had  fail- 
ed to  sound  the  whistle  or  ring  the  bell  for 
the  crossing,  and  in  consequence  of  which 
failure  the  plaintiff  had  been  Induced  to  go 
upon  the  track  and  take  the  risk." 

In  none  of  these  cases  cited  and  relied 
upon  Is  the  person  Injured  or  killed  relieved 
of  the  obligation  to  look  and  listen  when  the 
proper  and  prudent  exerdse  of  sight  or  hear- 
ing would  have  enabled  him  to  save  him- 
self by  avoiding  a  collision,  and  'a  correct 
deduction  from  these  and  the  other  cases 
seems  to  be:  (1)  That  a  traveler  on  the  high- 
way, before  crossing  a  railroad  tracik,  as 
a  general  rule,  Is  required  to  look  and  listen 
to  ascertain  whether  a  train  is  approaching; 
and  the  mere  omission  of  the  trainmen  to 
give  the  ordinary  or  statutory  signals  will 
not  relieve  him  of  this  duty.  (2)  That  where 
the  view  is  unobstructed,  a  traveler,  who  at- 
tempts to  cross  a  railroad  track  under  or- 
dinary and  usual  conditions  without  first 
looking,  when,  by  doing  so,  he  could  note 
the  approach  of  a  train  in  time  to  save  him 
self  by  reasonable  effort  Is  guilty  of  contrib- 
utory negligence.  (3)  That  where  the  view 
is  obstructed,  a  traveler  may  ordinarily  rely 
upon  his  sense  of  hearing,  and.  If  he  doe^ 
listen  and  is  induced  to  enter  on  a  public 
crossing  because  of  the  negligent  failure  of 
the  company  to  give  tbe  ordinary  signals. 
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this  will  usually  be  attributed  to  the  fall- 
are  of  the  company  to  warn  the  traveler 
of  the  danger,  and  not  Imputed  to  him  for 
contributory  negligence.  (4)  There  may  be 
certain  qualifying  facts  and  conditions  which 
BO  complicate  the  question  of  contributory 
negligence  that  It  becomes  one  for  the  Jury, 
even  though  there  has  been  a  failure  to  look 
or  listen,  and  a  traveler  may,  In  exceptional 
Instances,  be  relieved  of  these  duties  alto- 
gether as  when  gates  are  open  or  signals 
given  by  a  watchman  and  the  traveler  en- 
ters on  the  crossing  reasonably  relying  upon 
the  assurance  of  safety.  None  of  these  po- 
sitions, however,  Justify  the  charge  given  In 
the  case,  which,  as  stated,  withdraws  all 
obligation  either  to  look  or  listen  when 
there  has  been  a  negligent  failure  to  give  the 
ordinary  warnings,  even  though  there  was 
evidence  tending  to  show  there  was  an  un- 
obstructed view. 

There  was  also  pressed  upon  our  attention 
a  ruling  of  the  court  on  a  question  of  evi- 
dence; and,  as  t^e  cause  goes  back  for  a  new 
trial,  we  deem  It  well  to  determine  the 
matter.  Defendant  offered  Exhibit  A,  being 
the  plaintiff's  inventory  of  the  personal  prop- 
erty of  the  deceased,  and  Exhibit  B,  being 
the  annual  account  of  plaintiff,  as  adminis- 
tratrix of  the  Intestate,  for  the  purpose  of 
showing  the  Intestate's  capacity  to  earn 
and  accumulate  money.  The  proposed  evi- 
dence was  excluded  by  the  court,  and  de- 
fendant excepted.  If  these  papers  should 
show  a  large  estate,  there  are  so  many  ways 
by  which  It  could  be  explained  otherwise 
than  by  the  capacity  of  the  deceased  to  ac- 
cumulate money,  and.  If  it  is  small,  there 
are  so  many  and  various  ways  it  could  be  ac- 
counted for,  consistent  with  the  highest 
capacity  to  earn  and  acquire,  that  these  ad- 
missions, we  think,  would  tend  rather  to 
confuse  than  aid  the  Investigation  and  would 
open  up  a  field  of  inquiry  entirely  too  ex- 
tensive and  often  foreign  to  the  issue.  We 
hold  the  papers  to  be  irrelevant,  and  affirm 
the  ruling  of  the  trial  Judge  on  that  ques- 
tion. 

For  the  error  in  the  charge  above  pointed 
out,  there  will  be  a  new  trial  on  all  the  Is- 
sues, and  It  is  so  ordered. 

New  trial. 

CLAHK,  C.  J.  (dissenting).  In  the  first 
part  of  "the  fourth  Instruction,  given  for  the 
plaintiff,  the  court  charged,  upon  the  issue 
of  contributory  negligence,  that  the  traveler 
''must  look  and  listen  when  approaching  a 
crossing,  and  his  failure  to  look  and  listen 
when  such  warning  [by  the  railroad]  Ib  given 
is  negligence,  and,  if  such  failure  should 
cause  his  death,  no  recovery  could  be  had 
for  it."  The  court  then  added:  "But  when 
the  train  does  not  give  timely  and  reason- 
able warning  of  Its  coming.  It  Is  not  con- 
tributory negligence  In  a  traveler  to  go  upon 
the  track  without  looking  and  listening  for 
the  approach  of  a  train.  If  he  exercises  that 


prudence  and  care  which  a  prudent  man 
would  under  the  circumstances,  and,  if  the 
injury  resulting  Is  attributable  to  the  negli- 
gence of  the  railroad  company  In  falling  to 
give  the  signals,  such  failure  would  be  deem- 
ed the  proximate  cause  of  the  injury,  if  the 
Jury  should  find  from  the  evidence  that  with 
the  proper  warning  the  traveler  would  not 
have  attempted  to  cross."  This  does  not 
withdraw  from  the  Jury  the  duty  of  the  trav- 
eler to  look  and  listen,  but  simply  leaves 
it  to  the  Jury  to  find,  upon  the  facts  of  this 
case,  whether  the  proximate  cause  of  the  in- 
Jury  was  the  failure  of  the  deceased  to  look 
and  listen,  or  was  It  attributable  to  the  fail- 
ure of  the  engineer  to  give  a  warning  slgnaL 
Every  instruction  must  be  taken  in  connec- 
tion with  the  context  and  the  evidence  in 
the  case.  Here,  in  this  fodrth  instruction, 
the  Judge  expressly  told  the  Jury  that  one 
"must  look  and  listen  when  approaching  a 
crossing";  and  further  he  charged  them,  in 
response  to  the  fourth  request  of  the  de- 
fendant, that,  if  the  defendant  failed  to 
give  a  signal  on  approaching  the  crossing, 
this  did  not  relieve  the  plaintiff's  Intestate  of 
his  duty  to  exercise  the  senses  of  sight  and 
hearing  and  to  take  reasonable  precautions 
to  avoid  accidents,  and  that,  if  he  -did  so 
fail  to  use  his  senses,  the  Jury  should  find 
the  issue  of  contributory  negligence  "Yes»" 
notwithstanding  the  negligence  of  the  de- 
fendant in  failing  to  give  the  signal.  This 
is  elaborated  and  more  fully  given  in.  re- 
sponse to  the  defendant's  prayers  6,  6,  7, 
8,  9,  10,  and  14,  which  are  as  clear  and  as 
strong  as  the  defendant's  counsel  asked  or 
could  ask,  and  in  substance  he  gave  that 
instruction  to  the  Jury  no  less  than  10  times 
in  the  charge  or  in  the  prayers  given  at  the 
request  of  the  defendant  It  is  clear,  not 
only  that  the  Judge  did  not  eliminate  the 
du^  of  the  intestate  to  look  and  listen,  but 
that  there  being  occasions  when  the  failure 
to  look  and  listen  could  not  contribute  to 
the  injury,  as  when  if  he  had  looked  he 
eould  not  have  seen,  and  if  he  had  listened 
he  could  not  have  heard,  the  Judge  in  the 
above-selected  paragraph  of  the  plaintiff's 
fourth  prayer  was  simply  submitting  to 
the  Jury  (as  he  should  have  done)  the  ques- 
tion of  proximate  cause,  whether  on  the 
facts  of  this  case,  if  the  deceased  did  not 
look  and  listen  it  contributed  to  the  injury, 
or  was  such  Injury  caused  by  the  defendant's 
failure  to  sound  the  whistle  or  ring  the  bell. 
The  evidedce  w,as  that  the  county  road 
crossed  the  railroad  where  the  cut  was  18 
to  20  feet  deep.  Necessarily  there  was  a 
bluff  which  would  cut  off  the  view  of  the 
approaching  train  from  a  wagon  in  the  road. 
The  engineer  testified  that  he  was  running 
40  to  50  miles  an  hour.  He  further  said, 
"When  I  was  100  yards  away,  I  could  not 
see  the  mules  or  the  county  road,"  and  that 
he  was  only  40  or  50  yards  away  when  he 
did  see  them.  Of  course,  if  the  engineer, 
Bitting  several  feet  above  the  track,  could 
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not  see  the  mules  when  100  yards  away  and 
did  not  see  them  till  40  or  50  yards  away, 
the  deceased,  who  was  in  the  wagon,  down  in 
the  road  and  several  feet  behind  the  mules, 
could  not  see  the  engine  that  far  off  by  rea- 
son of  the  same  bluff.  The  court,  therefore, 
properly  told  the  jury  that,  if  the  train  did 
not  give  timely  warning,  "it  is  not  contribu- 
tory negligence  In  a  traveler  to  go  upon  the 
track  without  looking  and  listening,  if  he 
exercises  that  prudence  and  care  which  a 
prudent  man  would  exercise  under  the  cir- 
cumstancea"  He  had  told  them  that  prudence 
required  the  traveler  ordinarily  to  look  and 
listen,  but  in  this  case  upon  the  engineer's 
evidence,  if  the  intestate  had  looked,  he 
could  not  have  seen,  and  upon  the  weight 
of  the  evidence,  if  he  had  listened,  he  could 
not  have  heard,  for  11  witnesses  who  were 
in  position  to  hear  it  testified  that  no  signal 
was  given,  and  the  court  was  favorable  to 
the  defendant  in  requiring  that  the  intestate 
should  in  all  cases  "exercise  that  prudence 
and  care  which  a  prudent  man  would  exer- 
cise under  the  circumstances."  It  Is  true  a 
photograph  Is  sent  up  in  the  record  by  the 
defendant,  and  the  photographer,  witness 
for  defendant,  testified  that  at  the  point 
where' it  was  taken  the  train  could  be  seen 
1,000  feet  away.  '  But  on  cross-examina- 
tion he  says:  "I  did  not  take  a  picture 
*  *  *  from  a  point  where  a  man  would 
be  crossing  the  track  of  the  road.  I  was  13 
feet  from  the  center  of  the  railroad  track 
in  the  outer  edge  of  the  public  road.*'  Why 
was  it  taken  there,  and  not  in  the  public  road 
where  the  intestate  must  have  been  sitting 
in  his  wagon  when  the  heads  of  his  mules 
were  at  the  track?  The  engineer's  testimony 
and  a  glance  at  the  photograph  will  show  the 
reason.^  In  the  road,  where  the  intestate  was, 
the  bluff  hid  him  so  that  even  his  mules  could 
not  be  seen  by  the  engineer  100  yards  away,  and 
hence  he  could  not  see  the  engineer ;  whereas, 
on  the  outer  edge  of  the  pulblc  road,  the 
angle  of  vision,  not  being  cut  off  by  the  bluff, 
would  perhaps  permit  a  view  down  the  rail- 
road track  for  1,000  feet  The  evidence 
shows  that  the  public  road  was  18  feet  wide. 
The  deceased  sitting  on  the  right-hand  side 
of  the  wagon  could  not  see  through  the  bluff, 
but  the  photographer  on  the  left-hand  outer 
edge  of  that  road  could  see  down  the  track. 

The  charge  was  as  favorable  as  possible 
to  the  defendant  In  Mayes  v.  Railroad,  119 
N.  C.  770,  26  S.  B.  149,  it  is  said:  "It  is  not 
negligence  in  a  traveler  te  cross  a  track  un- 
less he  disregards  a  warning  In  crossing 
which  he  might  have  seen  or  heard  with 
proper  care."  In  Russell  v.  Railroad,  118 
N.  C.  1109,  24  S.  E.  513,  it  is  said:  "The 
plaintiff  had  a  right  to  expect  that  the  com- 
pany would  not  omit  to  give  the  usual  alarm, 
and  was  not  culpable  for  acting  upon  that 
supposition."  "It  Is  the  duty  of  a  railroad 
company  to  give  reasonable  and  proper  warn- 
ing for  the  protection  of  travelers  on  the 
highway,  when  its  trains  are  approacliing  a 


highway  crossing,  and  a  traveler  has  a  right 
to  presume  that  this  duty  will  be  performed 
and  reasonable  warning  given."  8  Am.  & 
Eng.  Ena  (2d.  Ed.)  408,  citing  Railroad 
V.  CJody,  168  U.  S.  606,  17  Sup.  Ct  703,  41  L. 
Ed.  1132,  and  numerous  other  cases.  Where 
the  view  is  obstructed,  "the  duty  of  the  com- 
pany to  give  notice  is  more  imperative  than 
at  other  places  along  its  route,"  Id.,  and 
cases  there  cited  In  note  4.  The  omission  to 
do  so  "is  negligence  per  se"  (Id.  416)  ;  and 
"the  question  whether  the  failure  to  ring  a 
bell  or  sound  a  whistle  was  the  cause  of  the 
injury  sustained  Is  a  question  of  fact,  for  the 
determination  of  the  jury"  (Id.  417,  and  nu- 
merous cases  cited  in  note  1).  This  was 
the  identical  question  which  the  Judge  sub- 
mitted to  the  jury  in  the  part  of  the  fourth 
instruction  given  for  the  plaintiff,  which  is 
here  objected  to.  "Failure  to  stop,  look,  and 
listen  is  not  contributory  negligence  per  se," 
and  is  not  negligence  at  all  when  the  travel- 
er could  not  have  seen  or  heard.  7  Am.  & 
Eng.  Enc.  (2d  Ed.)  432,  433.  with  citation  of 
numerous  authorities.  The  judge  in  sub- 
stance told  the  jury  that  it  was  the  duty  of 
the  defendant  to  ring  the  bell  or  sound  the 
whistle  for  the  crossing,  but  that,  if  the  en- 
gineer failed  to  do  so,  this  would  not  absolve 
the  traveler  from  th^  duty  of  looking  and 
listening,  and,  if  the  intestate  failed  to  do 
so,  it  would  be  contributory  negligence,  un- 
less they  found  that  in  fact  the  failure  to 
look  and  listen  could  not  contribute  to  the 
injury.  That  was  correct,  certainly,  in  this 
case,  where,  if  the  intestate  had  looked,  the 
bluff  would  have  prevented  his  seeing,  and, 
if  he  had  listened,  he  could  not  have  beard 
a  signal  which  it  was  testified  by  many  was 
not  given.  The  court  further  charged  that 
in  all  cases  one  crossing  a  railroad  track  is 
required  to  use  "that  prudence  and  care 
which  a  prudent  man  would  exercise  under 
the  circumstances,"  and  there  was  evidence 
that  the  intestate  did  stop  his  wagon,  and 
presumably  he  looked  and  listened.  Only 
one  witness,  a  colored  man,  testified  that  he 
did  not  stop,  and  five  respectable  men  testi- 
fied that  such  witness  was  not  there  on  that 
occasion,  and  neither  he  (nor  any  other) 
testified  that  the  deceased  did  not  look  and 
listen.  The  judge  left  the  question  of  proxi- 
mate cause  fairly  to  the  jury,  and  I  see  no 
error  of  which  the  defendant  has  any  cause 
to  complain.  Hinkle  v.  Railroad,  109  N.  C 
473,  13  S.  B.  884,  26  Am.  St  Rep.  681 ;  Alex- 
ander V.  Railroad,  112  N.  C.  720,  16  S.  B. 
896 ;  Russell  v.  Railroad,  118  N.  C.  1108,  24 
S.  B.  512;  Mayes  v.  Railroad,  110  N.  a 
758,  26  S.  E.  148;  Meslc  v.  Railroad,  120  N. 
0.  491,  26  8.  B.  633 ;  Norton  v.  Railroad,  122 
N.  C^  935,  29  S.  B.  886.  Hlnkle's,  Russell's, 
and  Mayes'  Gases  all  say  that  the  traveler 
is  not  guilty  of  contributory  negligence  if 
his  going  upon  the  track  is  induced  by  the 
negligence  of  the  defendant  But  suppose 
the  jury  believed  FUntoff,  he  does  not  un- 
dertake to  say  that  the  Intestate  did  not 
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locik  and  listen,  ont  says  that  tbe  wagon  did 
not  slacken  its  speed  or -stop.  If  true,  was 
the  failure  to  stop  sufficient  for  the  jury  to 
reasonably  infer  that  the  intestate  did  not 
use  due  care,  and  that  such  failure  to  stop 
contributed  as  tbe  proximate  cause  of  his 
death,  when  no  warning  was  given?  His  hon- 
or could  safely  have  instructed  the  Jury  that 
there  was  no  evidence  to  Justify  an  afflrma- 
tfT^'  answer  to  the  issue  of  contributory  neg- 
ligence. 

But  the  defendant  assumes  that  the  In- 
testate failed  to  look  when  at  a  distance  of 
13  feet  from  the  track,  and  insists  that  such 
failure  was  the  proximate  cause  of  the  injury. 
This  contention  of  the  defendant  was  clearly 
stated  by  his  honor  in  giving  the  defendant's 
Instructions,  and  was  found  against  the  de- 
fendant The  evidence  does  not  show  that 
the  intestate,  wheii  13  feet  from  the  track, 
could  have  seen  the  train.  The  evidence 
does  not  show  that,  when  the  intestate  was 
13  feet  from  the  track,  the  train  was  1,000 
feet  from  the  crossing.  The  evidence  does 
not  show  that  the  intestate  failed  to  look, 
and  the  evidence  does  not  show  that  after 
the  Intestate  could  have  seen  the  train  the 
accident  could  have  been  avoided.  On  the 
contrary,  the  evidence  shows  that,  when  the 
Intestate  could  have  seen  up  the  track,  his 
mules  must  have  been  partly  on  the  track, 
and  that  at  that  time  the  train  was  in  50 
yards  of  the  crossing,  running  nearly  a  mile 
a  minute.  The  evidence  does  not  show  what 
the  mules  did,  but  they  escaped,  while  the 
wagon  was  demolished;  the  engine  striking 
its  front  wheels.  An  occupant  of  a  wagon 
is  about  10  feet  behind  the  heads  of  his  team, 
so  that  when  he  is  within  10  feet,  or  even 
within  13  feet,  of  the  center  of  the  track. 
Ills  mules  are  in  the  act  of  crossing  it  It 
would  seem  unreasonable  to  hold  that  as  mat- 
ter of  law  a  traveler,  whose  team  is  in  the 
act  of  crossing  with  a  fast  train  coming 
within  50  yards  of  him,  when  he  could  first 
see  it,  even  if  no  excitement  seized  him  or 
his  mules  in  this  sudden  danger,  had  the  op- 
portunity thereafter  and  could  be  reasonably 
expected  to  avoid  a  collision. 

In  view  of  the  great  increase  of  the  coun- 
try in  population  and  wealth,  with  the  con- 
sequent vast  increase  of  traffic,  both  upon 
the  public  roads,  which  are  the  inheritance 
of  the  people,  and  also  upon  the  railroads  op- 
erated by  corix) rations,  which  are  under  very 
slight  regulation  by  the  public,  the  number 
of  people  killed  or  maimed  at  the  crossings 
of  public  roads  on  the  same  grade  by  rail- 
roads running  at  a  speed  formerly  unknown 
now  amounts  up  into  many  thousands  an- 
nually in  this  country.  Throughout  Europe, 
except,  perhaps,  in  Russia,  no  railroad  is 
permitted  to  cross  a  public  road  on  the  same 
grade,  but  must  either  pass  under  or  over 
the  public  road.  This  avoids  the  vast  and 
deplorable  loss  of  life  which  occurs  in  this 
country  at  such  crossings,  and  similar  stat- 
utes will  doubtless  be  enacted  at  no  distant 


day  in  this  country,  when  such  cases  as  the 
present  will  cease  to  come  l)efore  the  ooorts. 
In  New  York,  years  ago,  such  statute  was  en- 
acted, applying,  however,  only  to  crossings 
to  be  laid  out  thereafter.  In  Massachusetts  and 
Ck>nnectlcnt  statutes  have  been  enacted  forbid- 
ding any  grade  crossing  whatever,  and  requir- 
ing all  railroads  within  a  specified  time  to 
change  all  crossings,  so  that  their  tracks  should 
pass  under  or  over  tbe  public  roadf.  This  act 
was  held  constitutional  by  the  United  States 
Supreme  Oourt,  affirming  the  Supreme  Court  of 
Connecticut,  even  as  to  existing  crossings 
(Railroads  v.  Bristol,  151  U.  S.  556, 14  Sup.  Ct 
437,  88  L.  Eid.  269)  on  the  ground  that  grade 
crossings  were  a  menace  to  public  safety,  and 
it  waa  further  held  that  the  imposition  of  the 
entire  expense  of  such  change  of  grade  upon 
the  railroad  company  was  not  in  violation  of 
the  Constitution  of  the  United  States.  This 
has  been  cited  and  followed.  Railroad  v. 
WoodrufT,  153  U.  S.  691,  14  Sup.  Ct  976,  38 
L.  Ed.  869;  Railroad  v.  Kentucky,  161  U.  & 
696,  16  Sup.  Ct  714,  40  U  Ed.  849;  Railroad 
V.  Defiance,  167  U.  S.  99,  17  Sup.  Ct  748,  42 
L.  Ed.  87;  Wheeler  v.  Railroad,  178  U.  S. 
324,  20  Sup.  Ct  949.  44  L.  Ed.  1085;  Railroad 
V.  McKeon,  189  U.  S.  509,  23  Sup.  Ct  853,  47 
L.  Ed.  922;  Railroad  v.  Wheeler,  72  Conn. 
488,  45  Atl.  14;  Norwood  v.  Railroad,  161 
Mass.  265,  87  N.  E.  199;  Chicago  v.  Jackson, 
196  111.  502,  63  N.  E.  1013,  ll35.  A  due  re- 
gard for  the  safety  of  life  and  limb  of  our 
citizens  who  may  have  occasion  to  use'  the 
public  roads  will  doubtless  cause  the  statutes 
:n  this  respecb,  enacted  in  New  York,  Massa- 
chusetts, and  Connecticut,  to  be  followed  and 
enacted  in  other  states,  or,  at  least  will  cause 
enactments  conferring  power  upon  the  Corpo- 
ration Commission  to  compel  railroad  com- 
panies to  abolish  grade  crossings,  or  erect 
gates  provided  with  keepers,  wherever  the  pub- 
lic safety  and  the  volume  of  travel  on  the 
public  roads  nuiy  require  It  In  Germany  the 
vrheel  of  the  engine  at  a  prescribed  distance 
eojLupletes  an  electric  circuit  and  automatically 
rings  a  gong  communicator  in  the  station.  The 
same  devise  applied  to  grade  crossings  would 
save  thousands  of  lives  annually  in  this  couu- 
try.  If  it  were  not  cheaper  for  the  railroads 
to  pay  the  damages  assessed  for  tbe  lives  and 
limbs  destroyed  at  such  crossings,  their  own 
pecuniary  interests  would  require  them  to 
make  such  changes  of  grade  at  all  public 
crossings,  especially  at  those  most  used, 
without  awaiting  the  legislation  that  shall 
require  th^n  to  do  so. 

CONNOR^  J.  (dissentinid.  Conceding  the 
force  of  the  view  presented  in  the  opinion  of 
Mr.  Justice  HOKE,  I  think  that,  considered 
as  a  whole,  every  question  of  law  applicable 
to  the  evidence  was  preaented  to  the  Jury 
in  the  charge.  His  honor  said  to  the  Jury 
that  "tbe  traveler  has  tbe  right  to  expect 
such  warning  to  be  given  to  him,  and  he 
must  look  and  listen  when  approaching  a 
crossing,  and  his  failure  to  look  and  listen 
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when  such  warning  Is  given  la  negligence, 
and,  if  such  failure  should  cause  his  death, 
no  recovery  could  be  had  for  it"  He  then 
stated  the  proposition  In  a  negative  form: 
"But,  when  the  train  does  not  give  timely 
and  reasonable  warning  of  its  approacli. 
It  is  not  contributory  negligence  in  a  traveler 
to  go  upon  the  track  without  looking  and  lis- 
tening for  the  approach  of  the  train,  if  he 
exercises  that  prudence  and  care  which  a  pru- 
dent man  would  exercise  under  the  circum- 
stances," etc.  I  think  that  with  this  lan- 
guage, construed  In  the  light  of  other  portions 
of  the  charge  favorable  to  and  given  In  the 
words  of  the  defendant's  prayer,  the  Jury 
could  not  have  been  misled  in  regard  to  the 
relative  duty  of  the  plalntllTs  intestate  and 
the  defendant  Upon  this  view,  and  for  the 
reasons  and  authorities  cited  In  the  opinion 
of  the  Ohief  Justice,  I  concur  in  the  dissent- 
ing opinion  that  there  is  no  reversible  error. 
I  do  not  care  to  express  any  opinion  In  regard 
to  the  weight  of  the  testimony;  nor  do  I  think 
that  the  other  questions  dl^ssed  are  pre- 
sented by  the  record.  They  are  not  "matters 
of  law  or  legal  inference,'*  and  I  do  not  care 
to  express  any  opinion  In  regard  to  them. 
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SHBRRILL  V.  SOUTHERN  RT.  00. 

(Supreme  Court  of  North  Carolina.    Dec.  12, 
1905.) 

Master  and  Sebvant — Injubies  to  Sebvant 

CONTRIBUTOBT  NBGLIGENOE. 

Plaintiff  was  employed  by  contract  to  con- 
struct a  union  depot  for  defendant  and  another 
railroad  at  a  junction;  his  duty  requiring  him  to 
work  almost  on  the  track,  and  frequently  re- 
quiring him  to  be  on  and  across  it  While  so 
engaged,  he  was  run  over  by  defendant's  engine, 
which  came  upon  him  without  giving  the  warn- 
ing required  by  custom  and  rules  of  the  com- 
pany. Plaintift  had  just  looked  both  ways  and 
listened  without  seeing  any  train  on  defendant's 
track,  when  he  started  to  walk  a  short  distance 
across  the  same,  and  within  five  or  six  seconds 
from  the  time  he  looked  was  struck  and  injured. 
Held,  that  plaintiff  was  not  guilty  of  contribu- 
torv  negligence  as  a  matter  of  law  in  failing  to 
look  a  second  time  just  prior  to  his  stepping 
onto  the  track. 

Appeal  from  Superior  Court,  Catawba 
County;  Cotmcill,  Judge. 

Action  by  A.  H.  Sfaerrill  against  the 
Southern  Railway  Company.  At  the  dose  of 
plaintilTfl  case,  the  court  directed  a  nonsuit, 
and  plaintiir  appeala    Reversed. 

Civil  action  for  personal  injuries,  caused  by 
alleged  negligence  of  defendant  The  ordi- 
nary issues  were  raised  by  the  pleadings. 
There  was  evidence  tending  to  show  that  the 
plaintiff  was  at  the  time  of  the  injury  en- 
gaged In  superintending  the  construction  of 
a  union  depot  at^  Helena,  Ga.,  for  the  defend- 
ant and  the  Seaboard  Air  Line  Railway 
Company.  The  tracks  of  the  two  railroads 
crossed  each  other  at  right  angles,  and  the 
depot  was  being  constructed  In  one  of  the 
angles  and  within  a  few  feet  of  the  tracks, 
and  within  the  yard  limits  of  the  defendant 


at  that  point  The  plaintiff's  duties  required 
him  to  cross  and  recross  the  defendant's 
track  at  frequent  Intervals  In  order  to  proper- 
ly superintend  the  construction  of  the  work. 
The  depot  which  was  being  built  had  two 
fronts,  one  facing  the  track  of  the  defendant, 
and  the  other  the  track  of  the  Seaboard. 
The  defendant's  employ^  were  accustomed  to 
give  warning  of  the  approach  of  the  trains  at 
this  point  by  sounding  the  whistle  and  ring- 
ing the  bell,  and  the  rules  of  the  company  re- 
quired that  adequate  warning  should  be 
given.  On  the  occasion  when  the  plaintiff 
was  injured,  no  warning  of  any  kind  was 
given,  and  the  plaintiff,  in  endeavoring  to 
cross  the  track,  was  struck  by  one  of  the 
defendant's  trains  and  severely  injured.  The 
plaintiff,  who  was  the  only  witness  examined, 
speaking  to  the  main  features  of  the  charge, 
testified  as  follows:  ''I  was  setting  door  and 
window  frames.  After  I  got  them  set,  I 
stepped  across  the  Southern,  and  walked  up 
and  down  to  see  if  the  frames  were  level. 
There  was  a  belt  over  the  doors  and  win- 
dows, running  around  the  whole  building, 
and  the  frames  had  to  be  on  line  at  the  top. 
I  stepped  across  and  walked  up  and  down  the 
platform  to  see  if  these  frames  were  on  a 
line.  I  had  to  get  off  to  do  this,  and  could 
not  have  done  It  properly  any  other  way. 
The  Seaboard  train  was  standing  across  the 
Southern,  and  I  walked  to  the  side  of  the 
depot  on  the  Seaboard  line,  and  cautioned  the 
men  about  letting  blocks  of  timber  fall  from 
the  building.  I  pulled  out  a  piece  of  scant- 
ling 4x6  that  had  failed  from  the  building 
and  walked  back  across  the  Southern  on  to 
the  platform,  and  gave  a  few  steps,  and  the 
Seaboard  train  was  then  pulling  out  I 
made  straight  back  to  my  men.  I  don't  think 
I  walked  over  15  feet  I  walked  straight  to 
the  men  across  the  road,  and  the  engine  of 
the  Southern  caught  me.  I  had  no  notice  or 
knowledge  of  the  presence  of  the  engine  until 
I  was  struck.  I  did  not  hear  the  ringing  of 
the  bell,  nor  a  signal  of  any  kind.  It  was 
not  more  than  half  a  mintute.  I  looked  and 
saw  the  Seaboard  train,  just  started,  and  was 
about  stepping  across  the  road.  I  don't  think 
I  walked  more  than  15  feet  when  the  engine 
struck  me.  I  cannot  tell  at  what  speed  the 
engine  was  running.  It  was  all  done  so 
quick  I  could  not  see.  I  was  walking  right 
fast  When  I  started  down  the  Southern  the 
last  time,  returning  to  my  men,  I  looked 
back  and  the  Seaboard  was  on  the  crossing, 
moving  off.  I  looked  both  ways  and  there 
was  nothing  there.  I  looked  both  ways  and 
did  not  hear  anything.  I  heard  nothing.  I 
heard  the  rumbling  of  no  car  and  no  whistle. 
I  was  using  every  precaution  I  could.**  On 
cross-examination  he  stated  that  when  he 
started  down  the  Southern  track  the  last 
time,  he  was  10  or  12  feet  from  the  Seaboard 
track,  and  looked  both  ways.  He  then  walk- 
ed nearly  30  feet  before  he  undertook  to  cross, 
or  something  like  20  feet  and  did  not  look 
back  again.    He  walked  down  the  track  and 
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stepped  over,  and  that,  if  he  bad  looked  Just 
4U3  he  stepped  on  the  track,  he  could  have 
seen  the  train  which  struck  him,  and  that 
be  was  not  struck  just  as  he  stepped  on  the 
track,  but  Just  as  he  was  making  the  last 
step  off  the  track.  At  the  close  of  the  tes- 
timony, on  motion,  the  court  directed  a  non- 
suit, and  the  plaintiff  excepted  and  appealed. 
W.  a  Felmster  and  M.  H.  Yount,  for  ap- 
pellant   8.  J.  Brvin,  for  appellee. 

HOKE,  J.  (after  stating  the  case).  We 
have  held  in  Cooper  y.  Railroad  (at  this  term) 
52  S.  E.  932,  that  one  who  enters  on  a  pub- 
lic railroad  crossing  is  required  to  look  and 
listen,  and  when  he  fails  In  this  duty  and  Is 
Injured  in  consequence,  the  view  being  un- 
obstructed, under  all  ordinary  conditions, 
such  person  is  guilty  of  contributory  negli- 
gence. It  is  further  held  that,  negligence 
having  been  first  established,  facts  and  attend- 
ant circumstances  may  so  qualify  this  obli- 
gation to  look  and  listen  as  to  require  the 
question  of  contributory  negligence  to  be 
^bmitted  to  the  jury,  and  in  some  Instances 
the  obligation  to  look  and  listen  may  be  al- 
together removed.  The  principle,  with  Its 
limitations,  applies,  we  think,  with  peculiar 
force  to  those  persons  whose  duties,  by  con- 
tract relation  with  the  railroad  company,  call 
them  to  work  on  or  upon  the  railroad  tracks, 
or  frequently  to  cross  the  same,  and  is  sus- 
tained by  abundant  authority.  Cooper's  Case, 
supra;  Erickson  y.  Railroad,  41  Minn.  500,  43 
N.  W.  332,  5  Lu  R.  A.  786;  Shearman  & 
Redf.  on  Neg.  S  476;  Laverenz  v.  Railroad, 
56  Iowa,  689,  10  N.  W.  268;  Nixon  v.  Rail- 
road, 84  Iowa,  331,  51  N.  W.  157;  Rodrian  v. 
Railroad.  125  N.  Y.  526,  26  N.  B.  741;  Jen- 
nings V.  Railroad,  112  Mo.  268,  20  S.  W.  490. 
In  Shearman  &  Redfleld,  supra,  It  is  said: 
''A  traveler  must  look  In  every  direction, 
•  •  •  but  circumstances  may  excuse  him 
from  looking  more  than  once.  There  is  no 
arbitrary  rule  requiring  him  to  look  constant 
ly.'*  In  Rodrian's  Case,  supra,  Agnew,  J., 
said  (quoted,  also.  In  Cooper's  Case,  supra): 
'*Bnt,  where  one  has  looked  for  an  approach- 
ing train,  it  would  not  necessarily  follow 
«8  a  rule  of  law  that  he  was  remediless  be- 
cause he  did  not  look  at  the  precise  place  and 
time,  when  and  where  looking  would  have 
been  of  the  most  advantage."  The  facts  In 
Jennings'  Case  are  very  similar  to  the  one 
before  us,  so  far  as  the  obligation  to  look  and 
listen  is  concerned.  As  pertinent  to  the 
<]ue8tion,  they  are  stated  thus:  "Plaintiff 
before  passing  these  cars  looked  west  along 
the  street  he  was  traveling,  and  saw  it  was 
open.  He  could  not  see  south,  on  the  sec- 
ond side  track,  because  of  cars  on  the  first 
He  looked  in  that  direction,  however,  saw  no 
one  on  top  of  any  car,  and  heard  no  engine 
ben  ringing,  though  he  saw  the  smoke  from 
an  englna  He  crossed  over  the  first  track 
upon  which  the  cars  were  standing,  and, 
while  lookhig  north  at  the  approaching  train 
on  the  main  track,  stepped  upon  the  side 


track  without  again  looking  south,  and  was 
Immediately  struck,  knocked  down,  and  run 
over  by  some  freight  cars,  five  In  number, 
which  had  been  kicked  by  an  engine  from  a 
point  300  or  400  feet  south  of  Lesperance 
street"  On  these  facts  there  was  verdict 
and  judgment  for  the  plaintiff,  and  in  af- 
firming the  judgment  the  court  held  that  ''the 
rule  that  a  person  who  goes  on  a  railroad 
track,  or  purposes  crossing  it,  must  use  his 
eyes  and  ears  to  avoid  injury,  and.  If  he 
neglects  to  do  so,  he  cannot  recover,  notwith- 
standing the  negligence  of  the  company,  is 
not  of  universal  application,  but  has  ex- 
ceptions under  exceptional  circumstances,  and 
the  facts  of  this  case  make  an  exception  to 
the  rule.** 

Applying  these  decisions  to  the  facts  testi- 
fied to  by  the  plaintiff,  we  hold  there  was 
error  in  directing  a  nonsuit  The  plaintiff's 
duties  by  contract  with  the  company  (whether 
through  himself  or  under  his  employer,  who 
was  a  contractor  with  the  company,  makes 
no  difference)  caused  him  to  work  almost  on 
the  track,  and  frequently  required  him  then 
and  there  to  be  upon  and  across  it  While 
so  engaged,  he  was  run  over  by  an  engine  of 
the  defendant  company,  which  had  come  up- 
on him  without  any  warning,  and  which 
warning  was  required  both  by  the  custom  and 
rules  of  the  company.  More  than  that  he 
had  just  looked  and  listened  both  ways,  not 
at  the  precise  time  when  he  started  to  cross 
the  track,  but  only  several  seconds  before, 
and  the  way  then  appeared  clear.  He  says 
half  a  minute,  but  as  a  matter  of  fact 
you  could  walk  the  distance  he  says  he  went,  ^ 
and  at  the  rate  he  says  he  was  moving,  In' 
five  or  six  seconds.  To  hold  him  to  a  con- 
stant looking  would  disqualify  him  from 
doing  hts  work,  and  as  a  matter  of  law  it 
Is  not  required  of  him.  If  the  negligence  of 
the  defendant  Is  properly  established,  we  are 
of  opinion  that  on  the  evidence  set  forth  In 
this  case  the  question  of  contributory  negli- 
gence must  be  left  to  the  jury  to  determine 
under  proper  instructions,  and  on  the  facts 
as  they  shall  find  them.  The  case,  we  think, 
oomes  within  the  principles  so  clearly  stated 
to  Smith  V.  Railroad,  132  N.  C.  825,  44  S.  B. 
063. 

There  is  error  and  a  new  trial  is  awarded. 

New  trial. 


(MO  M.  a  239) 
NORTH  CAROLINA  CORP.  COMMISSION 
V.  SEABOARD  AIR  LINE  RY.  CO. 

(Supreme  Court  of  North  Carolina.    Dec.  12, 
1905.) 

L  Railroads —  Regulation —  Establishment 
OF  SiDB  Track. 

Where  the  action  of  the  corporation  com- 
mission in  requiring  a  railroad  company  to  in- 
stall a  private  switeh  has  been  affirmed  by  the 
circuit  court  on  a  jury  finding  that  the  require- 
ment was  reasonable,  the  fact  that  the  switch 
would  Increase  the  dan^  of  operating  the  road 
Is  no  cause  for  reversing  the  Judgment  of  the 
circuit  court 
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2.  Same  —  Reason ableitess  or  Order  —  Ehn- 

DENGE. 

On  an  issue  as  to  the  reasonableness  of 
an  order  of  the  corporation  commission  requir- 
ing a  railroad  to  establish  a  private  switch,  eyi- 
dence  that  the  railroad  had  previously  maintain- 
ed a  switch  at  the  same  place  without  incon- 
venience or  accident  was  admissible. 
Brown  J.,  dissenting. 

Appeal  from  Superior  Ck>iirt,  Wake  County ; 
Justice,  Judge. 

Proceeding  by  the  state,  on  relation  of 
the  North  Carolina  Corporation  Commission, 
on  petition  of  the  Round  Pine  Lumber  Com- 
pany, against  the  Seaboard  Air  Line  Railway 
Company.  From  a  judgment  affirming  the 
action  of  the  commission,  the  railway  com- 
pany appeals.    Affirmed. 

T.  B.  Womack  and  Pou  &  Fuller,  for  appel- 
lant H.  B.  Norrls  and  Seawell  &  Mclv^, 
for  appellee. 

CLARK,  C.  J.  The  corporation  commis- 
sion act  (Laws  1890,  p.  292,  c.  164,  S  2,)  enu- 
merates In  26  subheads  the  powers  conferred 
upon  the  corporation  commission.  Among 
these,  subsection  16  authorizes  the  commis- 
sion "to  require  the  construction  of  side 
tracks  by  any  railroad  company  to  indus- 
tries already  established  or  to  be  established : 
Provided,  it  is  shown  that  the  proportion 
of  such  revenue  accruing  to  such  side  track 
Is  sufficient  within  five  years  to  pay  the  ex- 
penses of  Its  construction" — and  further  re- 
stricting the  power  by  forbidding  the  com- 
mission to  require  the  construction  of  any 
side  track  more  than  500  feet.  The  power 
of  the  General  Assembly  to  establish  a  com- 
mission to  supervise  and  regulate  the  rates 
and  operations  of  quasi  public  corporations 
exercising  public  franchises  has  been  too 
often  decided  In  the  state  and  federal  Su- 
preme Courts  to  be  again  discussed.  The 
matter  has  been  discussed,  with  the  citation 
of  authorities.  R.  R,  Connection  Case,  137  N. 
C.  14,  49  S.  B.  191  et  seq. ;  Corporation  Com- 
mission V.  Railroad  (Rate  Case)  127  N.  C. 
283,  37  S.  E.  266;  Express  Co.  t.  Railroad, 
111  N.  C.  468,  16  S.  E.  893;  and  in  many 
others,  among  them.  Corporation  Commission 
V.  Railroad  (**Track  Scales  Case")  51  S.  B. 
793,  at  this  term. 

As  to  this  special  matter,  which  arises  un- 
der subhead  15,  authorizlug  the  commission  to 
require  the  establishment  of  side  tracks  for 
the  use  of  industrial  plants,  there  is,  in  view 
of  the  great  industrial  development  of  the 
state,  scarcely  any  power  granted  to  the  com- 
mission that  is  of  greater  importance.  Ow- 
ing to  the  exigencies  of  their  business,  as 
well  as  the  greater  cost  of  land  immediately 
at  railroad  stations  and  in  towns,  many  fac- 
tories, and  especially  most  lumber  plants,  are 
situated  at  some  distance  from  any  pas- 
senger and  freight  station,  though  usually  on 
the  line  of  some  railroad.  To  require 
their  products,  which  are  usually  shipped  In 
car  load  lots,  to  be  hauled  to  a  distant  sta- 
tion, often  over  bad  roads,  when  the  trains 


perhaps  pass  in  a  few  yards  of  the  plant, 
would  entail  a  great  and  useless  expense,  to 
the  great  discouragement  of  such  enterprises 
In  our  midst  To  avoid  tills  the  railroads, 
whenever  the  receipts  in  their  judgment 
would  Justify  it,  have  for  years  been  putting 
In  such  sidings,  upon  which  empty  cars  would 
be  placed  when  called  for,  and,  when  loaded, 
would  be  taken  away  by  some  passing  train. 
Such  sidings  are  not  passenger  or  freight 
stations  named  In  subsections  12, 13, 13a,  and 
14,  and  have  not  (except  possibly  in  rare  in- 
stances) any  agent  Prior  to  the  ^lactment 
of  this  provision  of  the  statute  the  establish- 
ment of  such  sidings  rested  in  the  arbitrary 
will  of  the  common  carrier,  who  could  also  dis- 
continue such  sidings  at  will.  Such  powers, 
it  will  be  seen  at  once,  placed  the  industrial 
development  of  the  state  at  the  mercy  of 
the  railroad  management  which  could  mar 
the  prosperity  of  any  plant  along  its  line  by 
refusing  a  siding,  or  arbitrarily  discontinuing 
it  if  established.  This  power  could  be  used 
for  both  political  and  pecuniary  advantage. 
Whether  it  was  ever  so  used  or  not  the  Gen- 
eral Assembly,  while  not  prohibiting  the  car- 
rier from  continuing  to  establish  such  sidings 
at  its  pleasure,  deemed  It  wise  to  take  the 
power  of  refusing  to  grant  or  continue  such 
sidings  out  of  the  arbitrary  will  of  the  com- 
mon carrier  by  authorizing  the  corporation 
commission  to  require  the  establishment  of 
such  sidings  in  proper  cases.  It  did  not  how- 
ever, substitute  the  arbitrary  power  of  the 
commission  for  the  arbitrary  power  of  the 
carrier,  but  it  gave  the  former  authority  to 
require  such  sidings  only  when  the  "revenue 
accruing  from  such  side  track  is  sufficient 
within  five  years  to  pay  the  expense  of  Its 
construction,"  and  subject  also  to  a  review 
of  the  reasonableness  of  such  order  on  ap- 
peal to  the  superior  court,  and  by  further 
review  as  to  the  rulings  on  the  law  to  this 
court  By  a  subsequent  act  (Laws  1903,  p. 
788,  c.  444,  amended  by  chapter  693,  p. 
1078,  of  the  same  year)  a  penalty  is  Imposed 
for  refusing  to  receive  loaded  cars  at  such 
side  tracks  as  well  as  at  regular  depots  or 
stations,  showing  that  the  Legislature  was 
advertent  to  the  distinction  and  difference 
between  such  sidings  and  "regular  stations.** 
In  the  present  case,  the  corporation  com- 
mission, upon  petition  of  the  Round  Pine 
Lumber  Ck>mpany,  ordered  the  establishment 
of  such  siding,  sufficient  to  hold  four  cars, 
on  the  line  of  defendant  road,  at  the  twenty- 
fourth  milepost  from  Raleigh,  and  about 
1^  miles  north  of  Merry  Oaks  Station.  The 
lumber  company  agreed  to  prepare  the  grade 
for  said  siding,  and  to  furnish  the  cross-ties 
for  the  same,  and  to  have  the  switch  lamp 
for  said  siding  lighted  every  night  while  it 
should  be  in  existence.  The  corporation  com- 
mission found  that  approximately  30.000.000 
feet  of  lumber  would  be  shipped  by  the  lum- 
ber company  from  said  siding  in  two  years, 
yielding  a  revenue  of  not  less  than  $6,000 
to  the  defendant,  and  that  the  cost  to  the  de- 
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fendant  of  constmctlng  the  siding,  the  grad- 
ing being  done  and  cross-ties  furnished  by 
the  Inmber  company  (as  offered),  would  be 
about  $200,  and  ordered  that,  upon  the  pe- 
titioner doing  the  grading  and  furnishing  the 
cross-ties,  the  defendant  construct,  on  or  be- 
fore 23d  August,  1006,  a  spur  siding,  as  pray* 
ed,  to  hold  four  cars.  An  ai^eal  to  the  su- 
perior court  was  taken  upon  the  ground  that 
the  order  was  unjust  and  unreasonable;  that 
it  would  entail  considerable  and  unnecessary 
cost  upon  the  defendant,  which  would  be  tak- 
ing its  property  for  private  purposes  with- 
out compensation;  that  the  commission  had 
no  right  to  make  the  order ;  that  the  petition- 
er's mill  was  800  yards  from  tlie  defendant's 
track,  and  hence  the  petitioner  could  not  use 
the  siding  without  hauling  that  distance  or 
constructing  a  tramroad;  and,  lastly,  that 
putting  In  the  siding  would  increase  the 
hazard  in  operating  the  defendant's  road. 
Upon  appeal  in  the  superior  court  three  is- 
sues only  were  submitted,  and  without  ex- 
ception: (1)  Was  it  reasonable  that  the 
defendant  be  required  to  construct  the  spur 
siding  for  the  convenience  of  the  petitioner 
as  prayed  for?  (2)  Is  the  spur  siding  a 
necessary  convenience  for  the  use  of  the  pe- 
titioner in  the  shipment  of  freight  from  its 
sawmill?  (8)  Will  the  revenue  accruing  to 
the  defendant  from  such  spur  or  side  track 
from  the  shipment  of  freight,  within  five 
years,  be  sufficient  to  pay  the  expenses  of 
its  construction?  The  Jury  responded,  "Yes'* 
to  each  of  these  Issues,  and  Judgment  was  en- 
tered reaffirming  the  order  made  by  the  cor- 
poration commission,  but  extending  the  time 
for  its  execution  till  8d  November,  1905. 

Upon  appeal  to  this  court  the  defendant 
frankly  admits  In  its  brief  that  "the  order 
appealed  from  does  not  lessen  the  revenues  of 
the  road,  but  distinctly  tends  to  Increase  the 
same,"  and  rests  its  case  almost  entirely 
upon  the  allegation  that  putting  in  the  side 
track  would  Increase  the  hazard  of  operat- 
ing its  road  by  reason  of  the  additional  switch 
required.  But  this  point,  if  it  could  be  made 
one  of  law,  is  not  raised  by  the  tender  and  re- 
fusal of  an  issue  as  to  such  alleged  fact,  nor 
was  it  presented,  as  might  probably  have  been 
done,  by  an  appropriate  prayer  upon  the 
first  issue.  It  was  presented  as  an  Issue  of 
fact  by  the  argument  and  evidence,  on  the 
first  Issue,  to  the  Jury  on  the  trial,  and  the 
finding  upon  the  issue  was  adverse  to  the  con- 
tention of  the  defendant  There  was  nei- 
ther any  prayer  for  instruction  refused,  nor 
any  exception  to  the  charge.  If  It  is  compe- 
tent for  us  to  take  jhdicia]  notice  of  such 
matters,  we  should  say  that,  while  there  is 
some  danger  that  this  switch  may  be  mis- 
placed, there  is  also  risk  as  to  any  other 
switch  on  the  line  of  the  defendant's  road, 
Just  as  there  is  danger  that  any  rail,  If  not  re- 
newed, may  become  worn,  or  any  cross-tie, 
if  not  removed  In  time,  may  become  rotten, 
and  cause  derailments;  but  these  are  risks 
necessarily  incident  to  the  defendant's  busi- 


ness, and  to  be  guarded  against  by  Its  dili- 
gence, and  certainly  the  supposed  danger 
from  adding  one  switch  to  the  great  number 
now  on  the  defendant's  line  Is  not  a  suffi- 
cient cause,  as  a  matter  of  law,  to  reverse 
the  Judge's  order  made  upon  the  responses  to 
the  issues  submitted  to  the  Jury,  without  ex- 
ception from  the  defendant,  and  without  a 
prayer  for  Instruction  upon  this  aspect  of 
the  case.  There  was,  as  already  stated,  no 
exception  to  the  charge,  and  the  only  excep- 
tion to  the  evidence  is  that  the  plaintiff 
was  permitted  to  show  that  a  few  years  ago 
the  defendant's  road  maintained  a  spur  or 
side  track  at  this  same  spot  for  two  years 
without  inconvenience  or  accident.  This 
was  compet^it,  certainly,  to  show  the  prac- 
ticability of  a  side  track  being  established 
at  that  point  and  requires  no  serious  con- 
sideration. Indeed,  the  argument  in  this 
court  was  chiefly  upon  the  evld^ice  whether 
it  showed  the  order  of  the  commission  to  be 
a  reasonable  one,  w.hich  was  properly  a  mat- 
ter for  consideration  by  the  Jury,  and  which 
has  been  passed  upon  by  them  under  instruc- 
tion from  the  court  with  which  the  defend- 
ant was  satisfied,  as  it  filed  no  exceptions 
thereto.  There  was  evidence,  too,  that  the 
facilities  offered  the  petitioner  at  Merry  Oaks 
were  entirely  Inadequate  for  the  accommoda- 
tion of  its  shipments,  aside  from  the  evidence 
that  it  would  add  $5  to  $8  to  the  cost  per 
car  load,  if  the  petitioner  were  required  to  ship 
from  that  point,  and  that  it  would  be  im- 
possible to  haul  from  the  sawmill  to  Merry 
Oaks  in  the  winter  at  all. 

We  affirm  the  Judgment  of  the  superior 
court,  and,  as  the  date  of  its  execution  (3d 
November,  1905)  has  now  passed,  final  Judg- 
ment will  be  entered  here,  directing  the  exe- 
cution of  the  work  in  the  same  terms  as  pre- 
scribed by  the  Judgment  of  the  superior  court, 
on  or  before  15th  February,  1006.  This 
course  was  pursued  in  the  Railroad  Oonnec- 
tlon  Case,  137  N.  C,  and  in  other  cases  there- 
in quoted  on  page  21,  49  &  El  190. 

Affirmed* 

BROWN,  J^  dissents. 

CONNOR,  J.  (concurring.)  For  the  reasons 
set  out  in  the  opinion  and  upon  the  authority 
of  the  cases  cited,  I  concur  in  the  opinion 
of  the  court  that  the  statute  confers  upon 
the  commission  the  power  to  require  the  con- 
struction of  side  tracks  upon  the  terms  and 
conditions  prescribed.  Whether  the  order  is 
a  reasonable  one  was  submitted  to  the  Jury, 
and  answered  by  them  as  set  out  in  the  rec- 
ord. To  this  there  was  no  exception.  In  view 
ofv  the  fact  that  the  cause  was  tried  in  that 
way,  I  do  not  care  to  discuss  the  question 
whether  what  Is  a  reasonable  regulation  Is  a 
question  of  law  for  the  court  or  a  fact  to 
be  submitted  to  the  Jury.  The  usual  rule 
undoubtedly  Is  that  what  is  a  reasonable 
time,  or  a  reasonable  notice,  or  reasonable 
regulation  upon  the  facts  admitted,  or  found 
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by  the  Jury  If  disputed,  Is  a  question  of  law. 
The  practice  in  regard  to  ttie  validity  of 
orders  made  by  the  corporation  commission 
not  being  well  settled,  and  not  having  been 
discussed  in  this  case,  I  do  not  wish  to  be  un- 
derstood as  expressing  any  opinion  in  regard 
to  it  I  do  not  think  the  exception  to  his 
honor's  ruling  upon  the  question  of  evidence 
is  reversible  error.  There  are  expressions 
in  the  opinion  as  to  which  I  cannot  give  my 
assent,  not  being,  in  my  opinion,  pertinent 
to  the  questions  presented  for  our  decision* 
I  simply  concur  in  the  disposition  made  of 
this  case. 

WALKER,  J.,  concurs  In  the  concurring 
opinion  of  CX)NNOR,  J. 

a40  N.  C.  298) 

MOORE  V.  FIRST  NAT.  BANK  OP 
STATESVILLB  et  al. 

(Supreme  Court  of  North  Garoliiuu    Dec.  15» 
1905.) 

1.  Malicious    Pboskcution— Malice— Pbob- 
ABLE  Cause. 

In  an  action  for  malicious  attachment,  It  is 
necessary  for  plaintiff  to  show  an  absence  of 
probable  cause  before  he  can  call  in  question 
the  motives  of  defendant 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Malicious  Prosecution,  S  18.] 

2.  Saioc— Definition  of  Pbobable  Cause. 

That  probable  cause  which  constitutes  a 
defense  to  an  action  for  malicious  attachment 
is  a  belief  by  the  attaching  creditor  in  the  ex- 
istence of  the  facts  essential  to  the  prosecution 
of  his  attachment,  founded  upon  such  circum- 
stances as,  supposing  him  to  be  a  man  of  ordi- 
nary caution,  would  be  sufficient  to  induce  the 
belief. 

3.  Same— Question  fob  Jubt. 

In  an  action  for  malicious  attachment,  the 

facts  being  admitted,   the  question  as   to  the 

existence  of  probable  cause  is  one  for  the  court. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  33, 

Cent  Dig.  MaHdous  Prosecution,  (  161.] 

4.  Saue— Evidence— SuFFiciENOT. 

A  bank,  which  for  several  years  had  been 
making  advances  to  a  customer  without  securi- 
ty, received  a  letter  from  him  stating  that, 
owing  to  an  action  which  was  pending  against 
him,  he  feared  the  impairment  of  his  capital, 
and  suggested  that  he  convey  his  property  in 
trust  for  the  benefit  of  creditors.  Subsequently 
he  withdrew  his  account  from  the  bank  and 
disposed  of  some  of  his  property,  and  the 
cashier,  on  going  to  a  mill  conducted  by  the 
customer,  was  informed  by  his  son,  who  was  In 
charge,  that  the  customer  had  left  the  state 
and  would  be  absent  for  a  week  or  so,  and  that 
all  the  running  capital  had  been  drawn  out 
from  the  mill  owing  to  the  litigation.  Held, 
that  the  facts  did  not  show  a  want  of  probable 
cause  for  the  issuance  of  an  attachment  by  the 
bank. 

Appeal  from  Superior  Court,  Alexander 
County;  Webb,  Judge. 

Action  by  J.  H.  Moore  against  the  First 
National  Bank  of  StatesvUle  and  another. 
From  a  Judgment  in  favor  of  defendants, 
plaintiff  appeals.    Affirmed. 

Action  for  damages  alleged  to  have  been 
sustained  by  reason  of  suing  out  an  attach- 
ment  by   defendant   bank  and  George  H. 


Brown,  its  cashier*  against  plaintifTs  prop> 
erty,  wrongfully,  maliciously,  and  without 
probable  cause.  A  demurrer  to  the  plaln- 
tifP's  evidence  was  sustained  by  the  court, 
and  the  action  dismissed.   Plaintiff  appealed. 

The  fkcts  developed  upon  plalntUTs  evi- 
dence. In  so  far  as  they  are  material  to 
the  decision  of  the  appeal,  are:  The  defend- 
ant bank  Is  a  banking  association  duly  at- 
ganlzed  pursuant  to  the  national  banking 
laws  and  was,  at  and  before  the  date  of  the 
transactions  set  out  in  the  complaint,  en- 
gaged In  the  banking  business  in  the  dty  of 
StatesvUle.  The  defendant  Brown  was,  at 
said  dates,  cashier  of  said  bank,  charged 
with  the  duties  Incident  to  his  office.  Plain- 
tiff was,  on  the  5th  day  of  June,  1903,  and 
had  been  for  some  time  prior  thereto,  indebt- 
ed to  defendant  bank  in  the  sum  of  $5,100. 
Said  Indebtedness  was  evidenced  by  several 
nbtes  executed  at  different  dates  during  the 
year  1001,  and  two  notes  during  1902,  some 
of  said  notes  running  30  days  and  some  90 
days.  Interest  had  beoi  paid  from  time  to 
time.  Several  of  them  were  overdue  on 
June  5,  1903.  The  defendant  bank  had  no 
security  to  the  said  indebtedness.  The  bank 
had,  during  the  year  1903,  frequently  urged 
the  payment  of  the  notes,  but  no  payment 
had  been  made  on  them.  Plaintiff  was,  in 
June,  1903,  a  resident  of  Lifledoun*  Alexan- 
der county.  He  was  a  physician,  but  was, 
at  the  date  of  the  transactions  referred  to, 
engaged  in  operating  a. cotton  mill,  flour- 
mill  and  farming,  etc.,  conducting  a  store 
In  connection  with  his  mills.  He  owned 
June  5,  1903,  a  roller  flourmlll  and  commill 
at  Hickory  in  Catawba  county,  known  as  the 
*'Allspaugh  Mills,"  also  the  All^Miugh  farm 
of  287  acres,  worth  In  all  $8,000.  He  owned 
at  Llledoun  a  cotton  mill  and  other  real  es- 
tate, estimated  to  be  worth  $45,000.  There 
was  a  mortgage  on  the  Alexander  property 
of  about  $2,500.  He  owned  the  Watts  farm 
of  350  acres,  upon  which  there  was  a  mort- 
gage of  $2,600  for  the  purchase  money.  Ac- 
cording to  plaintlfrs  estimate^  his  property 
was  worth  at  a  forced  sale,  $53,000,  and  his 
Indebtedness  was  $20,000.  He  was  Involved 
in  a  divorce  suit  with  his  wife,  in  wlilch  she 
was  claiming  alimony,  and  had  filed  a  notice 
of  Us  pendens  in  the  county  of  Alexander. 
There  was  evidence  tending  to  show  that 
plaintiff  owned  property  In  Kentucky  of  con- 
siderable value.  He  had  In  his  mill  at  I^ile- 
doun  $10,000  or  $12,000  worth  of  "duck 
goods,"  the  product  of  his  mill,  which  be 
had  sold,  and  for  which  he  had  received  New 
York  exchange.  Prior  to  June,  1903,  plain- 
tiff had  kept  an  account  d^ositing  large 
sum  of  money  in  defendant  bank,  but  had 
ceased  to  do  so  during  the  mouthy  of  April, 
1903,  after  which  time  the  deposits  did  not 
amount  to  much.  He  was  on  June  6,  1903. 
solvent 

Plaintiff's  litigation  with  his  wife  was  giv- 
ing him  anxiety  and  annoyance.  Motion 
was  pending  for  further  alimony  pendent* 
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lite,  NtOOO  haying  been  allowed  and  paid. 
The  reaeon  assigned  by  plaintiff  for  ceasing 
to  keep  his  account  with  defendant  bank 
was  the  fact  tluit  the  attorney  for  the  bank 
had  been  employed  by  his  wife  in  her  snit 
with  him,  and  that  he  did  not  deem  it  safe 
to  have  his  business  known  to  them.  On 
May  21,  1903,  plaintiff  sent  to  defendant 
Brown,  cashier,  a  letter  in  which  he  stated 
that  he  felt  he  owed  a  duty  to  his  creditors, 
he  being  one  of  them,  to  make  a  plain  state- 
ment concerning  his  business,  and  to  af- 
ford  him  the  means  of  realizing  the  amount 
of  his  debt  in  full;  that  he  (Brown)  had 
trusted  him,  and  he  did  not  propose  that  he 
should  lose  a  cent  by  reason  of  his  confi- 
dence; that  If  he  would  take  the  prompt  ac- 
tion, as  he  (plaintiff)  suggested,  he  would 
sustain  no  loss;  that  prior  to  two  years  be- 
fore this  his  business  was  on  a  firm  basis, 
and  he  was  making  money;  that  his  obliga- 
tions were  met  promptly,  and  he  looked  for- 
ward with  hope  to  a  successful  business 
future;  that  at  that  time  his  wife,  from 
whom  he  had  separated  several  years  be- 
fore, had  returned  from  Califoinia  and  in- 
stituted suit  against  him  on  groundless  char- 
ges; that  he  had  been  harassed  by  motions 
for  alimony  pendente  11  te^  bad  paid  her 
$4,000,  besides  costs  and  attorney's  fees; 
that  he  had  been  unable  to  procure  a  trial 
of  the  case,  and  had  exhausted  every  ef- 
fort to  obtain  a  reasonable  settlement;  that 
he  had  no  assurance  when  the  cause  would 
bCF  tried;  that  meanwhile  she  was  clamoring 
for  more  alimony,  and  that  costs  and  ex- 
penses were  accumulating;  that  after  July 
1st  another  motion  for  alimony  could  be 
made,  and  he  had  no  doubt  that  it  would  be; 
that  it  might  result  in  another  heavy  finan- 
cial loss  to  him;  that  he  had  lost  heavily 
In  sums  actually  paid  out;  that  he  had  not 
been  able  to  give  to  his  business  the  proper 
attention;  that  he  was  indebted  to  the 
amount  of  $20,000,  and  had  property  enough 
to  make  every  obligation  good,  sajrlng:  "But 
with  the  continuance  of  this  suit,  its  heavy 
demands  upon  my  time  and  resources,  its 
disturbing  and  harrassing  influence  upon  my 
mind,  I  fear  that  such  will  not  be  the  case 
long.**  He  stated  that  he  wished  to  protect 
his  creditors  while  he  had  the  means  with 
which  to  do  so;  that  he  did  not  wish  to  enter 
bankruptcy,  because  he  was  not  a  bankrupt; 
that  if  he  left  his  creditors  to  sue,  obtain 
judgment,  and  levy  execution,  and  resort  to 
other  process,  the  assets  would  be  consumed 
in  court,  etc.  He  proceeded  to  make  a  prop- 
osition to  convey  his  property  to  two  trus- 
tees—one selected  by  himself  and  one  by. 
his  creditors — both  to  give  bond,  etc.,  to  sell 
and  pay  his  creditors.  He  requests  the  de- 
fendant to  act  promptly  in  the  matter,  sig- 
nifying acceptance  and  taking  the  steps  nec- 
essary to  carry  into  effect  his  proposition. 
This  letter  was  sent  by  plaintiff  to  his  other 
ereditors  who  were  willing  to  accept  his 
proposition.  Some  time  during  the  months 
52  S.B.— «) 


of  February  and  March,  1908,  plaintiff  sold 
some  horses,  mules,  and  cattle,  he  sold  oth- 
er stock  in  May,  and  on  the  18th  day  of  said 
month  sold  his  stock  of  goods  for  $3,300  for 
which  he  received  $2,000  cash,  and  note  for 
balance,  leased  his  storehouse  for  two  years, 
sold  his  growing  crop  cotton  on  hand,  and 
shut  down  his  mill.  On  or  about  May  26^ 
1903,  plaintiff  left  his  home,  and  went  to 
the  city  of  Cindimati  for  the  purpose  of  at- 
tending the  sale  of  some  property  belonging 
to  his  children.  He  stated  in  Sunday  school 
that  he  was  going,  and  would  be  away  some 
two  or  three  weeks.  He  caused  to  be  sent 
to  his  nephew,  Mr.  Payne,  in  Cincinnati, 
from  the  proceeds  of  his  property  sold,  about 
$8,000,  which  was  deposited  in  bank  to  his 
(Payne's)  credit  This  was  not  known  to 
Brown  on  June  5,  1903.  There  was  much 
testimony  in  regard  to  plaintiff's  property 
and  his  movements  subsequent  to  the  issu- 
ing of  the  attachment 

Plaintiff  introduced  his  son,  Ernest  V. 
Moore,  who  testified  that  he  saw  defendant 
Brown  at  Taylorsville  two  days  prior  to  the 
date  of  the  attachment  He  testified  as  fol- 
lows in  regard  to  conversation  with  defend- 
ant: "I  came  up  on  the  train  from  States- 
vUle;  had  been  to  Hickory.  I  got  into  a  bug- 
gy; was  about  to  drive  away,  when  I  saw 
Mr.  Brown.  I  had  the  buggy  stopped.  Mr. 
Brown  spoke  to  me,  and  shook  hands  with 
me,  and  made  some  remark;  asked  where  my 
father  was.  Told  him  that  my  father  was 
out  of  town,  and  he  made  the  remark  that  he 
wished  to  see  me.  I  got  out  of  the  buggy, 
and  went  back  to  the  Campbell  boarding 
house.  Mr.  Brown  asked  me  again,  I  think, 
where  my  father  was,  and  I  told  him  he  was 
in  Cincinnati.  He  told  me  that  a  report  had 
come  to  him  of  the  sale  of  certain  property. 
I  told  him  that  Mr.  Deal  could  give  him  all 
the  information  regarding  that  property,  and 
that  he  could  see  him  at  the  mill.  We  se- 
cured a  buggy,  and  at  his  request  drove  to 
the  mill,  about  three  miles.  On  our  way  out 
we  talked  about  the  situation.  He  explained 
that  the  money  had  been  loaned  by  the  bank, 
and  that  he  was  very  anxious  about  it  I 
told  him  that  I  realized  that,  and  also  that 
he  need  have  no  anxiety  concerning  it;  that 
.we  were  immediately  expecting  a  trial  of  the 
divorce  proceedings  then  pending;  that  a  spe- 
cial term  of  court  had  been  ordered  by  the 
Governor  in  Catawba  county  for  the  purpose 
of  trying  tMs  case,  and  it  would  come  up  in 
July — 1st  of  July;  and  that  the  case  would 
then  unquestionably  be  settled.  Explained 
to  him  that  he  had  practically  exhausted  his 
credit  on  the  property  on  account  of  these 
divorce  proceedings,  and  that  at  the  present 
time  it  was  impossible  for  us  to  make  pay- 
ment of  the  notes  then  due  or  about  to  be 
due.  He  seemed  to  be  very  well  satisfied 
with  what  I  had  said,  and  when  he  reached 
the  mill  he  made  inquiry  concerning  the  in- 
surance on  the  property.  I  told  him  my  im- 
pression was  it  was  insured  for  $40,(XX>.    We 
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madt  search  f6r  the  policies  and  found  ser- 
eral;  but  all  the  policies  which  we  were  able 
to  locate  were  old  policies  and  had  been  can- 
celed. Mr.  Brown  seemed  very  anxious  about 
it,  and  wished  to  know  definitely  about  it* 
and  I  told  him  that  the  only  way  I  could  find 
out  was  to  write  my  father,  which  I  promised 
to  do  and  let  him  know  immediately  I  heard. 
He  then  requested  me  to  take  him  through 
the  cotton  mill.  He  examined  the  machinery 
thoroughly,  and  made  notes  of  some  sort,  and 
Questioned  me  as  to  the  price  of  it  I  in- 
formed him  that  the  mill  originally  cost  be- 
tween $40,000  and  $50,000,  including  the  ma- 
chinery. We  went  entirely  through  the  mill ; 
examined  the  water  power  and  the  engine, 
and  just  as  we  stepped  out  the  mill  Mr. 
Brown  said.  There  is  no  question  about  this 
being  a  good  mill.'  I  took  him  through  the 
roller  milL  It  cost  between  $3,500  and  $4,- 
000.  I  offered  to  take  him  up  about  one-half 
mile  above  the  place  to  show  him  the  shoal, 
and  he  said  he  did  not  care  to  go.  We  went 
back  into  the  store.  He  went  and  questioned 
Mr.  Deal.  I  don't  know  what  he  said  to  Mr. 
Deal.  Very  shortly  afterwards  we  drove  back 
to  town.  Driving  back  to  Taylorsville,  he 
said  to  me,  *Why  did  your  father  sell  the 
property  at  Llledoun?*  I  went  into  this  de- 
tailed statement,  which  might  have  been 
made  some  parts  at  other  times.  This  was 
the  substance  of  the  statement  I  made  to 
him  at  different  times  on  that  trip.  I  stated 
that  for  the  past  two  or  three  years  we  have 
been  harassed  by  divorce  proceedings.  Mo- 
tions for  alimony  have  been  made  at  eight 
or  nine  different  times.  At  one  time  there 
was  a  Judgment  and  an  order  from  the  su- 
perior court  of  this  state  for  $4,000  to  be 
paid  in  00  days.  An  appeal  was  taken  on 
that  order;  and  there  were  other  matters  in 
the  court  At  least  my  father  was  threaten- 
ed with  contempt  proceedings  and  threatened 
with  Jail  for  failing  to  pay  it,  but  the  amount 
was  paid.  I  stated  the  business  here  has 
been  dull,  and  all  the  running  capital  prac- 
tically has  been  withdrawn  from  the  mill  to 
meet  the  expense  of  the  litigation.  In  addi- 
tion to  this,  he  has  bought  and  paid  for.  to 
a  great  extent,  the  roller  mill  in  Hickory, 
which  also  took  a  great  part  of  his  capital. 
That  capital  which  I  speak  of  was  the  run- 
ning capital  of  the  mill  at  Liledoun.  I  ex- 
plained to  him  that  the  litigation  had  been 
protracted,  but  a  special  term  of  the  court 
had  been  ordered,  and  we  were  expectiug  a 
trial  in  July,  and  beyond  all  reasonable  doubt 
a  trial  would  be  had.  In  addition  to  a  trial, 
we  were  expecting  a  furtner  motion  for  ali- 
mony, and  that  the  sale  of  the  property  had 
been  for  the  exclusive  purpose  of  obtaining 
money  to  meet  the  expenses  of  the  litigation, 
and  to  pay  any  possible  Judgment  for  ali- 
mony, and  to  run  his  business  which  was 
then  standing  still  for  lack  of  funds.  Mr. 
Brown  seemed  to  be  satisfied.  He  had  previ- 
ously stated  that  he  had  always  been  a  good 
friend  to  this  concern.    I  said  that  was  true. 


He  said  that  he  was  my  father^  friend;  and, 
when  he  said  he  was,  be  was;  and  be  had  ne 
desire  in  the  world  to  injure  him.  I  told 
him  I  believed  that  He  told  me  that  he 
knew  the  attorneys  and  the  plaintiff  in  the 
divorce  proceedings  were  doing  everything 
in  their  power  to  ruin  him,  and,  if  possible, 
would  ruin  him;  and  in  all  the  trouble  that 
liad  preceded,  he  had  advanced  the  money  with 
which  to  run  the  business,  and  had  done  it 
willingly.  He  said  now  he  was  anxious,  and 
wanted  the  money  back;  wanted  the  debt 
paid  off.  I  told  him  that  the  most  earnest 
desire  we  had  was  to  pay  every  obligation  we 
had.  Bvery  move  we  made  was  to  protect 
our  creditors.  That  the  sale  of  such  personal 
property  as  had  been  sold  was  for  the  pur- 
pose of  meeting  all  the  requirements  of  the 
court  in  the  matter  then  pending.  After  we 
reached  Taylorsville,  I  left  him  at  the  bank  In 
conversation  with  Mr.  Mcintosh  and  Mr. 
Matheson.  Mr.  Brown  was  very  much  con- 
cerned because  he  could  see  no  insurance  on 
the  property  at  Liledoun.  I  told  him^  how- 
ever, that  I  would  look  into  the  matter  at 
once,  and  let  him  know  as  soon  as  I  could. 
He  said  that  he  thought  Dr.  Moore  should, 
for  his  own  protection,  and  the  protection  of 
his  creditors,  keep  his  property  insured. 
$50,000  of  property  with  not  a  cent  of  insur- 
ance on  it !  I  may  have  stated  again,  I  would 
write  to  my  father  about  it  While  we  were 
at  Liledoun,  Mr.  Brown  again  asked  me 
where  my  father  was.  I  told  him  he  had 
gone  to  Cincinnati,  and  was  going  to  Colum- 
bus for  a  day  or  so.  I  said,  *I  would  be  very 
glad  for  you  to  write  him  about  the  matter.' 
I  took  a  piece  of  paper,  and  wrote  his  ad- 
dress in  Cincinnati  and  In  Columbus,  telling 
him  I  was  not  certain  as  to  Just  which  place 
he  would  be  when  his  letter  -should  arrive, 
I  said,  'If  you  write  duplicate  letters  to  him 
at  these  addresses,  they  will  be  delivered  In 
due  course  of  mall,'  and  gave  him  the  ad- 
dresses. I  told  him  further,  1  will  write  to 
him,  and  will  let  you  know  immediately  I 
hear  from  him  concerning  the  Insurance.'  He 
said,  'When  will  he  be  backr  I  said,  'If  he 
Is  not  on  his  way  back,  he  will  be  here  the 
first  of  the  week.'  He  said,  'What  is  he  gone 
for?'  I  said,  To  look  after  some  property  be- 
longing to  us  children  in  Cincinnati.  He  has 
an  order  of  court  authorizing  a  sale  of  this 
property,  and  has  gone  for  the  purpose  of 
trying  to  effect  a  sale.'  He  urged  me  on  the 
matter  as  to  his  return,  and  I  repeatedly  re- 
stated these  facts.  I  questioned  him  as  to 
what  course  he  was  about  to  pursue.  He 
made  a  statement  here  in  Taylorsville  Just 
outside  the  Bank  of  Alexander,  in  the  middle 
of  the  street.  Just  before  he  went  to  the  train 
that  he  had  no  course  in  view;  nothing  to 
act  upon.  I  said,  'Whatever  course  you  have 
in  view,  don't  take  any  action  until  Monday.* 
I  said,  'My  father  will  certainly  be  here  Mon- 
day.' He  said.  *He  will  certainly  return  Mon- 
day?' I  said,  *He  will  undoubtedly  return  Mon- 
day.'   Mr.  Brown  smiled,  and  said,  'All  right' 
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He  retarded  Monday.    I  don't  recall  anything 
'further." 

On  June  5,  1903,  defendant  bank  Insti- 
tuted an  action  against  plaintiff  for  the  re- 
covery of  said  Indebtedness.  For  the  pur- 
pose of  obtaining  a  warrant  of  attachment, 
the  defendant  Brown  made  an  affidavit  set- 
ting forth  the  cause  of  action,  and  averring 
that  plaintiff  had  sold  and  disposed  of  the 
property  described,  and  was  then  offering 
for  sale  other  valuable  property  "all  of  which 
said  defendant  has  done  with  Intent,  as  af- 
fiant is  informed  and  believes  to  defraud 
his  creditors."  That  plaintiff  had  departed 
from  the  state  with,  as  affiant  is  Informed 
and  believes,  intent  to  defraud  his  creditors. 
A  warrant  of  attachment  was  Issued  upon 
said  affidavit,  and  duly  levied  by  the  sheriff 
of  said  county  upon  plaintiff's  property  on 
June  6,  1903.  Plaintiff,  through  his  counsel, 
gave  notice  on  July  25,  1903,  that  he  would 
move  the  court  at  a  time  and  place  named 
to  dissolve  the  attachment  At  the  August 
term,  1903,  an  order  was  made  reciting  the 
said  motion,  and  that,  "the  defendant  having 
averred  in  his  answer  his  willingness  and 
ability  to  pay  off  the  indebtedness  due  plain- 
tiff upon  dissolution  of  the  attachment,  and 
having  exhibited  a  certified  check  to  the 
court  payable  to  the  plaintiff  as  evidence 
of  his  good  faith.  It  is  ordered  that  the  said 
attachment  be  dissolved  and  thereupon  said 
check  delivered  to  the  plaintiff."  Thereafter 
an  order  was  made  taking  defendant  bank 
with  the  cost  There  was  evidence  that 
plaintiff  had  advertised  his  property  for  sale. 
It  is  not  dear  whether  defendant  Brown  had 
knowledge  of  this  at  the  time  he  sued  out 
the  attachment  At  the  dose  of  plaintiff's 
evidence,  defendant  moved  for  Judgment  as 
upon  nonsuit  Motion  allowed.  Plaintiff  ex- 
cepted, and  appealed. 

Armfield  &  Turner,  R.  Z.  Linney,  and  Huf- 
ban  ft  Williams,  for  appellant  Furches, 
Ck)ble  ft  Nicholson  and  W.  P.  Bynum,  Jr., 
for  appellees. 

CONNOR,  J.  (after  stating  the  case).  We 
are  relieved  of  any  extended  discussion  of 
the  principles  of  law  applicable  to  this  ap- 
peal. The  learned  counsel  for  plaintiff  and 
defendants  agree  in  that  respect  Plaintiff's 
counsel  dte  a  line  of  cases  vdecided  by  this 
court  which  clearly  and  without  any  varia- 
tion settle  the  law  as  to  the  material  ques- 
tions In  the  case.  We  are  not  called  upon  to 
express  any  opinion  In  regard  to  the  conduct 
or  motives  of  plaintiff  except  In  so  far  as  they 
bear  upon  the  state  of  defendant's  mind  and 
the  reasonableness  of  bis  belief.  It  may  well 
be,  and  we  do  not  wish  to  be  understood  as  in- 
timating any  opinion  to  the  contrary,  that  he 
was  acting  In  all  that  he  did  in  perfect  good 
faith  and  with  honest  Intentions.  It  is  evident 
from  his  testimony  that  the  long  and  harassing 
litigation  with  his  wife  had,  as  it  was  well 
calculated  to  do,'^seriously  disturbed  his  mind, 
and  embarrassed  his  business.    The  question 


is  whether  the  defendant  Brown  had  proba- 
ble cause  to  believe  that  plaintiff  was  moved 
by  any  other  than  an  honest  purpose  in  his 
conduct  The  essential  averment  to  be  es- 
tablished before  the  plaintiff  can  proceed  with 
this  suit  Is  the  absence  of  probable  cause 
for  defendant's  action.  Until  he  has  done 
this,  he  can  not  call  the  defendant's  motives 
in  question.  This  is  conceded  by  his  oounseL 
What  constitutes  probable  cause?  The  an- 
swer is  given  by  Daniel,  J.,  in  Gablness  v. 
Martin,  14  N.  C.  454,  quoting  Judge  Wash- 
ington: "I  understand  It  to  be  the  existence 
of  circumstances  and  facts,  sufficiently  strong 
to  excite,  in  a  reasonable  mind,  suspicion 
that  the  person  charged  with  having  been 
guilty  was  guilty;  it  is  a  case  of  apparent 
guilt,  as  contradistinguished  from  real  guilt 
It  is  not  essential  that  there  should  be  posi- 
tive evidence  at  the  time  the  action  is  com- 
menced ;  but  the  guilt  should  be  so  apparent 
at  that  time  as  would  be  sufficient  ground  to 
Induce  a  rational  and  prudent  man,  who  duly 
regards  the  rights  of  others  as  well  as  his 
own,  to  Institute  a  prosecution."  Smith  v. 
Deaver,  49  N.  C.  513 ;  Jaggard  on  Torts,  616. 
"A  reasonable  or  well-grounded  suspicion 
of  the  guilt  of  the  accused,  based  on  drcum- 
stances  suffident  to  Justify  a  reasonable  belief 
thereof  in  the  mind  of  a  cautious  and  pru- 
dent man  is  sufficient  defence  to  the  action." 
19  Am.  ft  Eng.  Bnc  659;  Stacey  v.  Emery, 
97  U.  S.  642,  24  L.  Ed.  1035;  Ferguson  v. 
Amow,  142  N.  Y.  580,  37  N.  E.  626.  In 
Spengler  v.  Davy,  56  Va.  381,  the  action  was 
for  malidous  prosecution  in  suing  out  an 
attachment  Daniel,  J.,  referring  to  Judge 
Washington's  definition  in  Munns  v.  Dupont, 
Fed.  Gas.  No.  9,926  (cited  in  Gablness  v.  Mar- 
tin, supra)  says:  "Modifying  the  definition 
so  as  to  adapt  it  to  such  a  case  as  the  one 
before  us,  we  may,  I  think,  properly  define 
Justifiable  probable  cause  U\  cases  of  the  kind 
to  be,  a  belief,  by  the  attaching  creditor.  In 
the  existence  of  the  facts  essential  to  the 
prosecution  of  his  attachment  founded  upon 
such  circumstances  as,  supposing  him  to  be  a 
man  of  ordinary  caution,  prudence  and  Judg- 
ment were  sufficient  to  induce  such  belief. '^ 
It  is  conceded  that  when  the  facts  are  ad- 
mitted It  is  the  duty  of  the  court  to  declare^ 
as  a  question  of  law,  whether  there  la  proba- 
ble cause.  Daniel,  J.,  In  Swalm  v.  Stafford^ 
25  N.  0.  289,  says:  ''What  is  probable  cause 
when  the  facts  are  admitted  Is  a  pure  ques- 
tion of  law.^  The  law  has  been  uniformly 
so  held  in  this  state.  In  Beale  v.  Rober- 
son,  29  N.  C.  280,  Ruffin,  C.  J.,  after  review- 
ing the  English  authorities,  In  connection 
with  our  own,  says;  *'It  would  seem  then, 
that  making  a  question  on  this  subject  must 
be  regarded  as  an  attempt  to  move  fixed 
things,  and  cannot  be  successful  either  in 
England  or  here."  He  also  says  that  how- 
ever difficult  it  may  be  it  is  a  question  which 
a  Judge  can  deal  with  better  than  a  Jury; 
as  he  does  with  reasonable  time,  due  dili- 
gence and  legal  provocation  and  the  like. 
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Tickers  ▼•  Logan,  44  N.  C.  394;  Jones  y.  R. 
R(L,  125  N.  C.  227,  34  S.  E.  398.  In  Klrk- 
ham  Y.  Coe,  46  N.  C.  423,  the  Judge  upon  the 
entire  evidence  Instructed  the  Jury  that  there 
was  not  probable  cause.  In  Honeycut  y. 
Freeman,  35  N.  G.  820,  the  court  held,  as 
matter  of  law,  that  there  was  not  proba- 
ble cause.  In  this  case,  his  honor,  In  effect. 
Instructed  the  Jury  that  there  was  probable 
cause.  There  was  nothing  to  be  submitted  to 
the  Jury;  the  defendant  admitted  every  por- 
tion of  plaintiff's  testimony,  material  to  the 
Inquiry,  to  be  true.  In  ascertaining  whether 
the  defendant  had  probable  cause,  we  are 
to  consider  only  those  facts  which  were  known 
to  him  at  the  time  he  sued  out  the  attach- 
ment. Those  facts  and  circumstances  alone, 
which  were  known  to  defendant  at  the  time 
the  aflldavit  upon  which  the  warrant  of  at- 
tachment were  based  are  to  be  considered 
in  determining  the  question  whether  he  had 
probable  cause.  Swaim  y.  Stafford,  supra; 
Beale  y.  Roberson,  supra. 

The  defendant  Brown  knew  that  plaintiff 
was  indebted  to  the  bank  in  a  large  amount; 
that  the  debt  was  unsecured,  and  had  been 
running  a  long  time,  interest  being  paid; 
that,  although  urged  to  do  so,  plaintiff  had 
made  no  payment  whatever  on  the  notes; 
that  he  had  withdrawn  his  account  from  the 
bank.  In  this  connection  the  reason  given 
for  doing  so  is  not  material,  the  withdrawal 
deprived  the  bank  of  any  opportunity  of 
keeping  up  with  his  cash  transactions,  know- 
ing the  sources  from  which  he  was  drawing 
cash,  and  the  disposition  made  of  it  He 
had  a  right  to  withdraw  his  account.  If  he 
saw  fit;  but  when  he  did  so,  he  was  bound 
to  know  that  the  bank  would  not  longer 
extend  him  credit.  The  defendant  knew  of 
the  litigation  with  his  wife,  and  its  effect 
upon  his  business  and  property.  In  the  light 
of  these  facts,  theOetJer  of  May  21,  1903,  in- 
formed the  defendant  of  his  condition  and 
his  apprehensions  in  regard  to  the  future  of 
his  business.  The  bank  was  under  no  obli- 
gation to  accept  his  proposition,  no  matter 
how  sincere  and  honest  he  was  In  making 
It  The  defendant  Brown  must  have  known 
that  a  conveyance  of  the  property  incumber- 
ed with  two  mortgages  of  $5,000 — ^a  pending 
claim  for  alimony  pendente  lite  reasonably 
anticipated  to  be  not  less  than  ^,000 — se- 
cured on  the  property  by  a  notice  of  lis 
pendens,  with  the  right  to  renew  the  de- 
mand, the  property  further  incumbered  with 
an  Inchoate  dower  right  Certainly  all  of 
these  incumbrances  rendered  the  security  of- 
fered for  $20,000  precarious.  No  prudent 
person  would  have  loaned  so  much  upon 
the  property  velth  the  chances,  the  almost 
certainty,  of  litigation.  In  this  condition 
of  affairs,  the  defendant  Brown  goes  to 
Taylorsvllle,  and  thence  to  the  mill;  he 
finds  that  plaintiff  has  sold  very  nearly,  if 
not  quite,  all  of  his  personal  property,  has 
dismantled  and  shut  down  the  mill,  leased 
out  the  store  for  two  years,  left  the  entire 


property  uninsured  and  gone,  as  his  son* 
tells  him,  to  a  distant  state.  It  is  true  that 
plaintiff's  son  gives  defendant  an  account  of 
conditions,  as  he  understands  them,  and  we 
take  it  does  so  honestly.  There  is  no  sug- 
gestion of  the  disposition  made  of  the  money 
for  which  the  property  had  been  sold — ^hls 
son  says,  because  he  did  not  ask.  Tbe  de- 
fendant was  not  bound  to  accept  the  son's 
explanations  of  the  father's  conduct  he  could 
well  have  concluded  that  the  son  himself 
did  not  understand  the  purposes  of  his  fa- 
ther. In  this  condition  of  affairs,  it  was 
certainly  the  duty  of  the  ofiScers  of  the  bank 
to  take  some  action  looking  to  the  collection 
of  the  debt;  to  have  failed  in  that  respect 
would  have  subjected  them  to  censure,  if 
not  personal  liability.  No  other  course  than 
an  attachment  was  open  to  them.  The  plain- 
tiff was  out  of  the  state,  no  personal  serv- 
ice could  be  made,  nor  could  any  injunction 
have  been  served  on  him.  The  defendant 
must  either  have  quietly  awaited  develop- 
ments and  taken  the  risk  of  fiu^er  sales 
by  plaintiff  while  out  of  the  state,  or  of  his 
return  or  of  other  creditors  attaching. 

The  plaintiff's  counsel  strongly  contend  in 
a  well-considered  brief  that  the  facts  which 
were  knovni  to  defendant  Brown  should 
have  assured  him  that  the  bank  was  in  no  • 
danger  of  losing  the  debt;  that  plaintiff  was 
amply  able  to  pay  his  debts  in  full;  that 
he  knew  why  plaintiff  had  gone  to  Cincin- 
nati, and  that  he  would  return  on  Monday; 
that,  while  the  conditions  existing  at  the 
time  of  suing  out  the  warrant  might  have 
constituted  probable  cause  for  action  by 
some  other  person,  the  same  facts  did  not 
constitute  such  cause  to  Justifly  defendant 
Brown's  action*  This  is  equivalent  to  say- 
ing that  Brown  swore  falsely  In  his  af- 
fidavit; that  he  did  not,  in  fact,  believe  that 
plaintiff  was  guilty  of  fraudulent  conduct 
We  are  of  the  opinion  that  when  all  of  the 
facts  and  circumstances  known  to  defeid- 
ant  Brown  are  taken  into  consideration,  he 
had  probable  cause  to  sue  out  the  warrant 
Was  there  any  evidence  that  in  truth  he  did 
not  honestly  believe  that  to  which  he  swore? 
But,  says  the  plaintiff,  did  not  plaintiff's 
son  explain  his  father^s  absence,  and  when 
he  would  return,  and  did  not  Brown  say 
that  he  had  th^  utmost  confidence  in  Dr. 
Moore — had  been  his  friend  and  had  no 
ground  to  take  any  action?  Brown  was  un- 
der no  obligation  to  accept  the  son's  version 
of  his  father's  conduct,  and  his  action  show? 
that  he  did  not  do  so.  He  may  not,  at  the 
time,  have  determined  upon  the  course  be 
would  pursue  to  secure  the  bank's  debt 
If  he  had  done  so,  he  would  hardly  have 
notified  the  son  that  he  was  going  to  return 
to  Statesvllle  and  sue  out  an  attachment 
That  would  not  have  been  the  conduct  of  a 
prudent  man  trying  to  secure  a  debt  of 
$5,000.  It  Is  asked:  Were  not  the  circum- 
stances now  relied  on  as  suspicious,  explain- 
ed to  the  defendantSy  and  esQ>lalned  to  tbelr 
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fiatisf action?  The  answer  is  found  in  de- 
fendant's action.  Again,  it  Is  asked: 
"Didn't  they  say,  after  hearing  the  explana- 
tions, that  they  had  the  utmost  confidence 
in  Dr.  Moore?"  Tlie  testimony  upon  this 
point  is  as  follows:  Mr.  Moore  says  that 
he  told  defendant  Brown  that  the  prop- 
erty liad  been  sold;  that  he  did  not  ask 
him  where  the  money  was;  told  him  that 
the  running  capital  had  been  practically  run 
out  of  the  business  on  account  of  the  suit; 
that  they  had  to  increase  the  capital  some 
way  or  the  mill  had  to  shut  down.  *'Mr. 
Brown  told  you  he  had  always  been  your 
father's  friend  in  his  business?  Tes,  sir. 
Let  him  have  this  money  to  be  used  in  con- 
ducting his  business?  Yes,  sir;  had  the 
utmost  confidence  in  him.  And,  when  he 
told  him  he  was  his  friend,  he  was?  Yes. 
sir;  said  he  had  the  utmost  confidence  in 
him.'* 

We  do  not  construe  this  language  as 
plaintiff  does.  To  our  minds  it  is  rather  the 
language  of  a  man  more  disappointed  in  the 
conduct  of  one  to  whom  he  had  extended 
credit  because  of  his  confidence  and  friend- 
ship. This  language  must  be  intrepreted  in 
the  light  of  time,  place,  and  circumstances. 
Here  was  the  cashier  of  a  bank,  and  had  for 
two  years  been  renewing  and  increasing  a 
loan  to  his  friend  without  security  to  enable 
him  to  carry  on  his  business.  When  he 
goes  to  see  him  for  the  purpose  of  securing 
his  debt,  the  debtor  has  sold  off  property  of 
large  value,  as  it  afterwards  turns  out 
$8,000,  shut  down  the  mill,  permitted  the 
insurance  to  expire,  and  gone  to  a  distant 
state,  leaving  his  son,  a  young  student  just 
from  college,  in  charga  Certainly  his  state- 
ment that  he  had  trusted  and  had  reposed 
confidence  in  plaintiff  does  not  show  a  state 
of  mind  Inconsistent  with  his  action  taken 
Portly  thereafter.  That  Brown  was  anx- 
ious about  the  debt  is  evident  from  his 
actions,  as  well  as  his  words.  Plaintiff  was 
put  upon  notice  that  the  bank  desired  pay- 
ment, and  was  urgently  pressing  for  pay- 
ment; that  it  had  rejected  his  proposition. 
To  take  the  most  favorable  view  of  his  con- 
duct, was  It  not  folly  on  his  part  to  leave  the 
state  under  the  circumstances  known  to  him, 
and  was  not  his  entire  conduct  well  calcu- 
lated to  canse  his  creditors  to  reasonably 
apprehend  that  their  debts  were  in  Jeopardy. 
The  plaintiff  says  that  the  dissolution  of  the 
attachment  shows  an  absence  of  probable 
cause.  Whatever  effect  such  order  would 
have  had  if  made  upon  the  merits,  it  is  not 
necessary  to  discuss,  because  the  order  was 
made  upon  plaintiff's  payment  of  the  debt 
No  other  cause  was  open  to  the  court  or  the 
defendant  bank.  The  f.act  that  plaintiff 
returned  on  Monday  following  the  attach- 
ment, and  paid  the  debt  cannot  be  considered 
on  the  questiofi  of  probable  cause,  nor  can 
the  fact  that  plaintiff  caused  the  proceeds  of 
the  personal  property,  including  the  manu- 
factured goods  in  the  mill  which  he  had  sold* 


amounting  to  $8,000  to  be  deposited  in  the 
bank  in  Oincinnati  to  the  credit  of  his 
nephew.  Dr.  Payne.  ••If  by  his  folly  or  his 
fraud  the  plaintiff  exposed  himself  to  a  well- 
grounded  suspicion  that  he  was  guilty  of 
the  crime  of  which  he  was  charged,  he  can- 
not claim  that  there  was  not  probable  cause 
for  the  prosecution."  19  Am.  &  Eng.  Enc. 
650.  An  examination  of  the  cases  in  our 
own  and  other  Reports  shows  that  the 
courts  have,  with  practical  uniformity,  held 
that  when  the  facts  are  admitted,  as  by  a 
demurrer  to  the  evidence,  the  question  of 
probable  cause  has  been  decided  as  a  matter 
of  law.  When  the  testimony  is  conflicting, 
the  court  instructs  the  Jury  as  to  the  law, 
leaving  to  them  to  find  the  truth  of  the 
matter  by  applying  the  law  to  the  facts  as 
they  find  them  to  be.  Mr.  Justice  Hunt,  in 
Stacy  V.  Emery,  supra,  says:  •'The  ques- 
tion of  malice  or  good  faith  is  not  an  element 
in  the  case.  It  is  not  a  question  of  motive. 
If  the  facts  and  circumstances  before  the 
officer  are  such  as  to  warrant  a  man  of 
prudence  and  caution  in  believing  that  the 
offense  has  been  committed,  it  is  sufficient 
Whether  the  officer  seized  the  occasion,  to  do 
an  act  which  would  injure  another,  or 
whether  he  moved  reluctantly,  is  quite  im- 
material." In  Willard  v.  Holmes,  142  N.  Y. 
492,  37  N.  E.  480,  Gray,  J^  in  discussing  the 
law  in  regard  to  suing  out  an  attachment 
says:  '•It  was  a  process  which  the  statute 
authorized  and  which  is  usual  In  such  cases, 
and  its  use  subjects  this  defendant  to  no 
unfav'orable  criticism,  if  it  accompanied  the 
institution  of  an  honest  suit"  He  further 
says:  ••The  circumstances  to  sustain  this 
right  of  action  must  appear  to  have  been 
such  that  no  reasonable  man  could  have  been 
Influenced  thereby  to  the  belief  that  the 
plaintiff  had  unauthorizedly  committed  the 
company,  whose  officer  he  had  been,  to  a 
liability  which  it  had  not  incurred,  and 
which  was  foreign  to  its  chartered  purposes. 
It  is  our  Judgment  that  the  facts  did  not 
Justify  the  trial  court  in  submitting  the  case 
to  the  Jury,  and  that  upon  all  the  evidence, 
it  was  error  to  deny  the  defendant's  motion 
to  dismiss  the  complaint  The  material  facts 
were  not  in  dispute,  and  whether  there  was 
probable  cause  for  the  prosecution  of  the 
former  action  became  a  question  of  law 
solely  for  the  court"  The  law  is  discussed 
in  the  case  of  Stewart  v.  Sonneborn,  98  U.  S. 
187,  25  Ia  Ed.  116.  The  authorities  are 
reviewed  in  an  able  opinion  by  Mr.  Justice 
Strong. 

The  plaintiff  strongly  urges  upon  our  at- 
tention the  fact  that  he  owned  a  large 
quantity  of  real  estate  of  large  value.  In 
this  action  we  do  not  perceive  that  this  fact 
is  material  upon  the  question  of  probable 
cause.  If  the  defendant  had  such  cause  to 
believe  that  plaintiff  was  disposing  of  his 
property  to  defraud  his  creditors,  or  had  left 
the  state  for  that  purpose,  the  value  of  his 
property  was  of  no  moment    He  could  a« 
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easily  dispose  of  a  large  quantity  by  convey- 
ance as  a  small  quantity.  A  very  wealthy 
man,  whose  conduct  Is  such  as  to  give  to  his 
creditors  probable  cause  to  sue  out  an  at- 
tachment, Is  In  no  better  position  in  that 
respect  than  a  man  with  small  means.  That 
defendant  was  seriously  apprehensive  in 
regard  to  Its  debt  is  shown  by  the  testimony 
of  plaintiff's  son.  If  this  were  an  action  for 
abuse  of  process  by  levying  the  attachment 
upon  property  of  value  largely  in  excess  of 
the  debt  or  otherwise  using  the  process 
oppressively,  the  testimony  in  respect  to  the 
value  of  the  property  would  be  material. 
Railroad  Co.  v.  Hardware  Co.,  138  N.  O.  174, 
50  S.  B.  570. 

Upon  a  careful  examination  of  the  entire 
record,  we  find  no  error  in  his  honor's  Judg- 
ment 

No  error. 


(140  N.  C.  8S2) 
FORTUNE  V.  BUNCOMBE  COUNTY 
COM'RS. 

(Supreme  Court  of  North  Carolina.    Dec  15, 
1905.) 

1.  STArUTBB—lNTENT    OF    LBQIBLATUSB. 

A  Statute  should  be  construed  with  refer- 
ence to  its  general  scope  and  the  Intent  of  the 
Legislature  in  enacting  It,  and  in  order  to 
ascertain  Its  purpose  the  court  must  give  effect 
to-  all  its  clauses  and  provisions  and  must  con- 
strue ambiguous  language  in  such  a  sense  as 
"will  conform  to  the  scope  of  the  act  and  ef- 
fectuate its  object. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44* 
Cent.  Dig.  Statutes,  SS  259-m  209,  283.] 

2.  Samb— Verbal  Inacottbaoubs. 

The  use  of  Inapt,  inaccurate,  or  improper 
terms  or  phrases,  clerical  errors,  or  misprisions, 
inadvertences,  or  omissions,  or  misdescriptions 
or  misnomers,  will  not  invalidate  a  statute,  pro- 
viding the  real  meaning  of  the  Legislature  can 
be  gathered  from  the  context  or  from  the  gen- 
eral purposes  and  tenor  of  the  enactment ;  and 
such  errors  and  inaccuracies  will  be  corrected 
and  the  Inadvertences  and  omissions  supplied 
by  reference  to  the  context  or  to  other  statutes, 
if  practicable. 

[Ed.  Note. — For  cases  In  point,  see  vol.  44^ 
Cent  Dig.  Statutes,  S§  278,   279.] 

8.   SAHB— EXTBINSIO  EVIOSNGE. 

The  court,  in  endeavoring  to  correct  mis- 
descriptions or  misnomers  in  a  statute,  may 
consider  the  description  as  it  reads,  in  the  light 
of  extrinsic  evidence  and  of  anything  in  the  act 
Itself  which  points  a  way  to  the  true  meaning 
of  the  statute. 

[Ed.  Note. — For  cases  in  point,  see  voL  44^ 
Cent  Dig.  Statutes,  S§  290-m] 
4.  Same— SuppLTiNQ  Omissions. 

Laws  1905,  p.  850,  c  703,  creatine  the  office 
of  auditor  of  a  certain  county,  provides,  in  sec- 
tion 12  (page  859),  that  the  auditor  shall  per- 
form all  duties  required  by  ''section  74  of  tiie 
Public  Laws  of  1W5"  to  be  performed  by  the 
register  of  deeds.  The  only  act  of  1905  which 
contains  as  many  as  74  sections  is  chapter  590, 
relative  to  the  collection  of  taxes,  and  section 
74  (page  688)  of  that  act  refers  to  duties  to 
be  performed  by  the  register  of  deeds.  While 
chapter  590  was  ratified  two  days  later  than 
chapter  703j  yet  under  Const  art  2,  §  14,  re- 

guiring  a  bill  for  a  law  Imposing  taxation  to 
e  read  on  three  several  days,  chapter  590 
was  presumably  pending  and  nearing  comple- 
tion when  chapter  703  became  a  law.    HM^ 


that  section  12  of  chapter  703  would  be  con- 
strued to  refer  to  section  74  of  chapter  590, 
and    would   be  enforced   accordiogly,    notwith- 
standing its  failure  to  mention  such  chapter. 
6.  Saioh- Time  or  Taking  Efteot. 

Laws  1905,  p.  856,  c  703,  fixing  salaries 
for  the  officers  or  a  certain  county  and  creating 
the  office  of  auditor  of  that  county,  provides, 
in  section  12  (page  859),  that  the  auditor  shall 
perform  the  duties  required  of  the  register  of 
deeds  by  Laws  1905,  p.  688,  c.  590,  §  74.  The 
section  referred  to  requires  the  register  of  deeds 
to  make  out  tax  lists  and  to  perform  certain 
duties  in  relation  thereto.  Section  22  of  chap- 
ter 703  (page  860)  provides  that  the  act  shall 
be  in  "full**  force  and  effect  after  the  expira- 
tion of  the  term  of  office  of  the  officers  elected 
at  the  election  of  1904.  The  general  purpose 
of  the  statute  Is  to  substitute  salaried  officers 
for  fee  officers,  and  for  that  reason  its  full  opera- 
tion is  postponed  until  the  expiration  of  the  temur 
of  the  officers  then  in  office.  Section  11  of  the  act 
specifically  appoints  a  certain  person  to  serve 
as  auditor,  to  hold  until  the  next  election,  and 
fixes  his  salary.  Section  21  provides  that  the 
term  of  office  of  the  auditor  so  appointed  shall 
begin  on  July  1,  1905.  Held,  that  chapter  703, 
in  so  far  as  it  requires  the  auditor  to  perform 
the  duties  imposed  on  the  register  of  deeds  by 
section  74  of  chapter  590,  and  to  perform  other 
duties  capable  of  immediate  performance,  takes 
effect  July  1,  1905,  although  his  performance 
of  such  duties  will  lessen  the  fees  of  the  register 
of  deeds. 

6.  Ofticebs  —  Rights  and  Duties  — Reduc- 
tion OP  Compensation. 

Although  an  office  is  a  constitutional  one, 
the  Legislature  may,  within  reasonable  limits, 
change  the  statutory  duties  and  diminish  the 
emoluments  of  such  office,  if  the  public  welfare 
requres  it. 

.[Ed.  Note. — For  cases  In  pointy  tee  voL  37, 
Cent  Dig.  Officers,  S  152.] 

Appeal  from  Superior  Court,  Buncombe 
County;  Moore,  Judge. 

Mandamus  proceedings  by  A.  B.  inortone 
against  M.  L.  Reed  and  others,  commis- 
sioners of  Buncombe  county.  From  a  judg- 
ment awarding  a  peremptory  writ,  defend- 
ants appeal.    Reversed. 

Civil  action  for  mandamus,  heard  at 
chambers  in  August,  1905.  The  case  was 
heard  upon  a  case  agreed,  which  was  as 
follows:  (1)  That  A.  B.  Fortune  is  the  regis- 
ter of  deeds  for  the  county  of  Buncombe, 
duly  qualified  and  elected,  and  as  such  has 
been  performing  the  duties  Incident  to  said 
office  since  the  first  Monday  of  December, 
1901,  and  that  his  term  of  office  will  not  ex- 
pire until  the  first  day  of  December,  1900. 

(2)  That  M.  L.  Reed,  a  P.  Weaver,  R.  B. 
Clayton,  Frank  Wells,  and  Marion  Glenn 
were  duly  elected  and  qualified  as  commis- 
sioners for  the  county  of  Buncombe  on  the 
first*  Monday  of  December,  1904,  and  as  such 
have  been  filling  the  offices  of  county  com- 
missioners since  said  date  and  constitute 
the  board  of  county  commissioners  of  the 
county,  and  their  term  of  office  will  not  ex- 
pire until  the  first  Monday  of  December,  190^ 

(3)  That  the  General  Assembly  of  North 
Carolina,  at  its  session  in  1905,  passed  an 
act  entitled  *'An  act  to  amend  an  act  to  pro- 
vide for  the  assessment  of  property  and  the 
collection   of   taxes,"   which  said  act   was 
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ratified  on  March  ^  1905  and  went  into 
force  from  and  after  Its  ratification,  the 
same  being  chapter  590,  p.  647,  Laws  1905, 
and  is  made  a  part  of  this  case.  (4)  That 
the  said  General  Assembly,  at  its  session  of 
1905,  passed  an  act  (chapter  70S,  p.  856,  Laws 
1905)  entitled  "An  act  to  fix  salaries  for  the 
officers  of  Buncombe  county,  and  to  increase 
the  road  fund  and  to  create  the  office  of  au- 
ditor of  Buncombe  county,"  which  said  act 
was  ratified  on  March  4,  1905,  and  is  made 
a  part  of  this  case.    (5)  That  on  July  10, 

1905,  the  plaintiflf  requested  and  demanded 
of  the  board  of  commissioners  that  the  tax 
lists  of  the  county  be  delivered  to  him  for 
the  purpose  of  performing  the  duties  requir- 
ed of  him  by  chapter  590,  p.  647,  Laws  1005. 
(6)  That  the  board  of  commissioners  declin- 
ed and  refused  to  permit  the  plaintiff  to 
have  the  tax  lists,  and  declined  and  refused 
to  make  an  order  for  the  payment  of  the  said 
register  of  deeds  for  the  work  of  computing 
the  taxes  and  making  out  the  tax  lists,  and 
declined  and  refused  to  permit  the  said  regis- 
ter of  deeds  to  perform  any  of  the  duties  in 
relation  to  said  tax  lists  required  of  him  by 
said  chapter  690.  (7)  That  the  State  Auditor 
furnished  the  plaintiff  books  and  blanks  for 
the  purpose  of  preparing  the  tax  lists,  and 
the  same  were  demanded  of  him  by  the 
board  of  commissioners  and  B.  J.  Stokeley, 
and  were  delivered  to  said  Stokeley  under 
protest;  the  plaintiff  denying  the  right  of 
Stokeley  or  the  board  of  commissioners  to 
deprive  him  of  the  right  to  perform  the  duties 
mentioned  and  described  in  said  chapter  690. 

(8)  That  the  plaintiflf  is,  by  virtue  of  section 
2  of  article  7  of  the  Constitution,  ex  officio 
clerk  of  the  board  of  county  commissioners. 

(9)  That  said  Stokeley,  on  July  1,  1905,  qual- 
ified as  auditor  for  Buncombe  county,  and 
is  now  performing  the  duties  required  by 
section  12  of  said  chapter  703,  p.  859,  Laws 

1906,  and  is  now,  under  authority  of  said 
act  and  by  .order  of  said  commissioners, 
computing  the  taxes  and  preparing  the  tax 
lists  of  the  county  for  the  year  1905. 

It  is  Insisted  by  the  plaintiff  that  he  Is 
entitled  to  perform  the  duties  required  of  him 
by  said  chapter  590,  and  he  asks  the  court 
for  a  writ  of  mandamus  to  compel  the  com- 
missioners of  the  coimty  to  comply  with  the 
conditions  of  the  provisions  of  chapter  690, 
p.  647,  Laws  1906,  and  to  turn  over  to  him 
the  tax  lists  for  the  county,  which  said  tax 
lists  they  have  undertaken  to  place  in  the 
bands  of  said  Stokeley.  It  is  insisted  by 
the  defendants  that  said  Stokeley,  by  virtue 
of  chapter  703,  p.  859,  Laws  1905,  from  and 
after  July  1,  1905,  became  the  auditor  for 
the  county  and  entitled  to  perform  all  the 
duties  and  functions  of  said  office  as  pre- 
scribed in  said  chapter  703,  and  as  such  au- 
ditor he  was  the  proper  person  to  compute 
and  make  out  the  tax  lists  for  the  year  1905 
for  the  county  ol  Buncombe;  the  said  au- 
ditor's office  beginning  on  the  1st  day  of  July, 
1906.    Upon  the  foregoing  facta,  Judgment 


was  rendered  that  the  plaintiff  is  entitled 
to  the  tax  lists  and  to  perform  the  duties 
in  regard  thereto,  which  are  specified  in 
Acts  1906,  p.  688,  c.  590,  §  74,  and  to  receive 
the  compensation  for  his  services  in  that  be- 
half. It  was  then  adjudged  that  a  peremp- 
tory writ  of  mandamus  issue,  requiring  the 
defendants  to  deliver  the  lists  to  the  plain- 
tiff for  the  purposes  aforesaid,  and  to  pay 
such  compensation  as  they  may  deem  proper 
for  his  services  in  computing  the  taxes,  com- 
pleting the  lists  and  making  copies  as  re- 
quired by  law.  The  court  further  adjudged 
that  said  Stokeley  is  the  duly  elected  audi- 
tor of  Buncombe  county,  and  that  his  term 
of  office,  as  such,  began  on  the  1st  day  of 
July,  1905.  The  defendants  were  adjudged 
to  pay  the  costs.  From  the  Judgment  of 
the  court,  they  appealed. 

Chas.  A«  Webb,  for  appellants.  Merrlmon 
ft  Merrlmon,  for  appellee. 

WALKER,  J.  (after  stating  the  facts). 
The  correctness  of  the  principles  by  which 
statutes  should  be  construed,  as  stated  with 
much  clearness  in  the  brief  of  the  plaintiff's 
counsel,  may  be  readily  conceded,  and  yet 
we  are  of  opinion,  if  the  statute  in  question 
is  examined  in  the  light  of  those  principles, 
the  plaintiff  has  not  shown  himself  entitled 
to  the  relief  which  he  seeks.  •  Some  of  the 
cardinal  rales  for  the  Interpretation  of  a 
statute  are  that  it  should  be  construed  with 
reference  to  its  general  scope  and  the  in- 
tent of  the  Legislature  in  enacting  it,  and, 
in  order  to  ascertain  what  was  the  purpose 
we  must  give  effect  to  all  of  its  clauses  and 
provisions.  Where  the  language  used  is 
ambiguous,  or  admits  of  more  than  one 
meaning,  it  is  to  be  taken  in  such  a  sense  as 
will  conform  to  the  scope  of  the  act  and  ef- 
fectuate its  object.  The  use  of  inapt,  in- 
accurate, or  Improper  terms  or  phrases  wll> 
not  invalidate  the  statute,  provided  the  real 
meaning  of  the  Legislature  can  be  gathered 
from  the  context  or  from  the  general  pur- 
pose and  tenor  of  the  enactment  Clerical 
errors  or  misprisions,  which,  if  not  corrected, 
would  render  the  statute  immeanlng  or  in- 
capable of  reasonable  construction  or  would 
defeat  or  impair  its  intended  operation,  will 
not  necessarily  vitiate  the  act,  for  they  will 
be  corrected,  if  practicable.  Nor  will  mere 
Inadvertences  or  omissions  have  that  effect, 
provided  they  can  be  supplied  by  reference 
to  the  context  or  to  other  statutes,  and  the 
true  reading  of  the  statute  made  obvious  and 
its  real  meaning  apparent  These  principles 
are  fully  set  forth  and  aptly  Illustrated,  by 
reference  to  decided  cases,  in  Black  on  In- 
terpretation of  Laws,  SS  30-89.  Guided  by 
them,  we  should  be  able  to  ascertain  and 
declare  what  was  the  intention  of  the  Legis- 
lature with  reference  to  the  matter  involved 
in  this  case,  and  whether  it  has  been  suffi- 
ciently  expressed  in  the  act  under  considera- 
tion.   It  seems  that  the  leading  purpose  was 
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to  reduce  expenses  and  to  proride  for  the 
management  of  the  affairs  of  the  county 
In  the  future  upon  a  more  economical  basis. 
At  the  same  time,  it  was  thought  fair  and 
Just  that  a  radical  change  from  the  fee  sys- 
tem to  the  salary  system  should  not  take 
effect  until  the  terms  of  those  now  in  office 
should  expire.  In  construing  the  act,  we 
should  give  proper  heed  to  this  controlling 
idea  and  bring  the  different  provisions  of 
the  statute  into  harmony  with  it,  if  this  can 
reasonably  be  done.  The  <^ce  of  auditor 
of  the  county  was  created,  and  at  the  same 
time  filled  by  the  appointment  of  Stokeley, 
and  it  is  expressly  provided  that  his  term 
shall  begin  on  the  1st  day  of  July,  1905.  So 
far,  there  can  be  no  misunderstanding.  Sec- 
tion 12  prescribes  the  duties  of  the  auditor, 
and  among  others  therein  enumerated  is  the 
duty  of  making  out  a  copy  of  the  tax  list 
of  each  county  for  the  tax  collector  therein. 
He  is  further  required  to  perform  "all  the 
duties  required  by  section  74  of  the  Public 
Laws  of  1005  to  be  performed  by  the  register 
of  deeds  and  to  prepare  for  publication  the 
annual  statements  required  by  law." 

One  difficulty  in  construing  the  act,  and 
an  Insuperable  obstacle,  as  the  plaintiff** 
counsel  contend,  in  the  way  of  enforcing  the 
provision  which  we  have  quoted,'  is  that 
there  is  no  reference  therein  to  any  particu- 
lar chapter  of  the  acts  of  1905.  It  is  ar- 
gued that  this  is  a  patent  ambiguity  which 
defeats .  the  operation  of  that  clause.  "A 
misdescription  or  misnomer  in  a  statute  will 
not  vitiate  the  enactment  or  render  it  In- 
operative, provided  the  means  of  identifying 
the  person  or  thing  intended  apart  from  the 
erroneous  description,  are  clear,  certain  and 
convincing."  Black,  Int  of  Laws,  §  58.  Un- 
der this  rule^  we  may  call  to  our  aid  any- 
thing in  the  act  Itself  or  even  in  the  alleg- 
ed erroneous  description,  which  sufficiently 
points  to  something  else  as  furnishing  cer- 
tain evidence  of  what  was  meant,  though 
the  reference  to  the  extraneous  matter  may 
not  in  itself  be  full  and  accurate.  The  rule, 
even  .when  literally  or  strictly  construed, 
does  not  require  that  the  erroneous  descrip* 
tion  shall  be  altogether  rejected  in  making 
the  search  for  the  true  meaning,  but  it  may 
be  used  in  connection  with  anything  outside 
of  the  statute  to  which  it  refers,  and  which 
itself,  when  examined,  makes  the  meaning 
clear.  The  erroneous  description  may  in  this 
way  be  helped  out  by  extraneous  evidence. 
Black,  Int  of  Laws,  |  38.  But  ours  is  not 
so  much  an  erroneous  as  an  inaccurate  de- 
scription, and  the  question  is  whether  its 
words  are  adequate  to  express  with  suffi- 
cient certainty  the  intention  of  the  Legisla- 
ture. It  has  been  held  that,  if  a  later  act 
expressly  refers  to  a  designated  -section  of 
an  earlier  one,  to  which  it  can  have  no  ap- 
plication, but  there  is  another  section  of  the 
prior  act  to  which,  and  to  which  alone,  in 
view  of  the  subject-matter,  the  later  act 
can  properly  refer,  it  will  be  read  according 


to  the  manifest  purpose  of  the  Legislature, 
and  the  misdescription  will  not  prevent  the 
reasonable  construction  that  the  Legisla- 
ture intended  to  refer  to  the  latter  section. 
School  Directors  v.  School  Directors,  73  111. 
249;  Plank  Road  Co.  v.  Reynolds,  3  Wis.  287; 
Black,  Int.  Laws,  |  38.  When  we  turn  to 
chapter  590,  p.  647,  of  the  Acts  of  1905,  com- 
monly known  as  the  "Machinery  Act,"  we 
find  that  section  74  prescribes  the  duties  ot 
the  register  of  deeds  with  reference  to  com- 
puting the  taxes  and  preparing  the  tax  lists 
of  the  county,  and  this  is  the  only  chapter 
of  those  acts  that  contains  as  many  as  74 
sections,  and  It  is  the  only  one  referring  to 
such  duties.  It  is  true  that  chapter  590  was 
ratified  two  days  later  than  chapter  703,  but 
this  should  not  have  the  effect  of  defeating 
the  will  of  the  Legislature  otherwise  suffi- 
ciently declared.  Taking  Judicial  notice  of 
the  course  of  legislation  as  affected  by  the 
requirements  of  the  Constitution  (article  2, 
§  14)  that  a  law  imposing  taxes  cannot  pass 
unless  a  bill  for  the  purpose  has  been  read 
on  three  several  days,  we  must  assume  that 
the  bill  which  finally  became  chapter  590 
was  pending  in  one  of  the  Houses  of  the 
General  Assembly  at  the  time  that  chapter 
703  became  a  law  and  was  nearing  its  ctHn- 
pletion,  being  in  the  last  of  the  formative 
stages  of  legislation.  It  was  not  possible 
then  to  indicate  by  number  the  chapter  of 
the  laws  to  which  reference  was  made,  as 
the  arrangement  of  the  acts  into  diapters 
had  not  then  been  effected,  but  it  was  possi- 
ble to  indicate  the  section.  We  have  no 
doubt  as  to  the  intention,  and  conclude  that 
the  mere  designation  of  the  section  was  suffi- 
cient, imder  the  circumstances,  for  us  to 
identify  with  certainty  the  chapter  and  sec- 
tion to  which  the  reference  was  made. 

This  brings  us  to  the  consideration  of  the 
other  question,  whether  it  was  intended  that 
the  act  should  have  operation  from  July  1, 
1905,  as  to  the  duties  mentioned  in  that  sec- 
tion. By  section  12,  c  703,  '^.  859,  of  the 
Acts  of  1905,  the  auditor  is  required  to  per- 
form various  duties,  the  most.  If  not  all,  of 
which  were  the  duties  of  other  officers  at  that 
time.  In  the  view  we  take  of  the  case,  it  is 
not  necessary  that  we  should  stop  to  inquire 
whether  all  of  said  duties  appertained  to 
other  offices  then  existing,  or  whether  some 
of  them  were  newly  created.  It  Is  sufficient 
for  us  to  say  that  one  of  the  duties,  namely, 
the  examination  of  all  books  and  papers  of 
the  county  officers,  for  the  purpose  of  keeping 
a  record  of  fees  and  commissions  received 
by  them,  cannot  be  performed  under  the 
terms  of  the  act  until  after  the  next  election, 
as  the  liability  of  the  said  officers  to  account 
for  fees  and  commissions  received  by  them 
cannot  arise  during  their  present  terms  of 
office;  it  being  manifest  that  the  change  from 
the  fee  to  the  salary  system  was  not  intended 
to  take  effect  until  after  the  present  terms 
expire.  But  there  is  no  reason  why  the  act 
should  not  be  allowed  to  have  full  opera- 
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tioD  as  to  all  duties  not  within  that  category. 
The  language  is  explicit  that  the  auditor 
shall  prepare  the  tax  lists  and  perform  all 
other  duties  prescribed  by  section  74  of  the 
Laws  of  1905,  and  this  provision  must  have 
efiTect  from  July  1,  1905,  when  the  auditor's 
term  of  office  commenced,  unless  by  a  sub- 
sequent section  its  operation  is  postponed. 
Section  22  provides  as  follows:  "This  act 
shall  be  in  full  force  and  effect  from  and  af- 
ter the  expiration  of  the  term  of  office  of  the 
officers  elected  for  said  county  at  the  election 
In  November,  1904."  The  use  of  the  adjective 
"full"  implies  that  the  act  shall  have  some 
force  and  effect  at  once,  and  its  clear  meaning 
iB  that  it  shall  have  such  force  and  effect  as  to 
all  official  duties,  except  those  which  cannot  be 
performed  uAtil  after  the  expiration  of  the 
present  terms  of  the  county  officers.  This 
must  be  true,  if  we  give  to  the  word  **fuir* 
its  natural  and  ordinary  meaning  and  then 
construe  the  act  with  due  regard  to  the  mani- 
fest intention  of  the  Legislature.  When  an 
act  creates  an  office  to  commence  at  a  certain 
time,  and  directs  its  incumbent  to  perform 
certain  duties,  which,  though  formerly  be- 
longing to  another  office,  are  required  by  law 
to  be  performed  annually  at  a  specified  time, 
the  officer  must  perform  them,  if  at  all,  at 
the  time  specified.  There  Is  nothing  in  this 
act  to  restrict  the  plain,  direct,  and  positive 
requirement  of  the  statute  that  tie  shall  pre- 
pare the  tax  lists,  to  a  particular  period  of 
time,  and  there  is  no  good  reason  why  the 
operation  of  the  act  in  this  respect  should 
be  deferred.  The  mere  fact  that  the  duty 
thus  required  of  him  had  theretofore  been 
annexed  to  another  office,  and  that  the  pres- 
ent incumbent  of  that  office  will  be  deprived 
of  the  compensation  allowed  for  the  service, 
is  not  sufficient  to  override  the  plain  intent 
of  the  statute.  Again,  the  act  refers  to  the 
duties  of  the  register  of  deeds  as  prescribed 
in  section  74  of  the  Laws  of  1905.  That  sec- 
tion requires  those  duties  to  be  performed  tn 
the  years  1905  and  1906,  and  it  must  be  the 
clear  intendment  that  those  duties  shall  be 
performed  by  the  auditor  in  the  same  years. 
This  is  in  accord  with  the  spirit  and  intent 
of  chapter  703  to  reduce  expenses  as  speedily 
as  is  consistent  with  a  proper  regard  for  ex- 
isting rights.  The  abolition  of  the  fee  system 
was  postponed  until  the  expiration  of  the 
present  official  terms,  for  reasons  which  ap- 
peared to  the  Legislature  to  be  sound  and 
just,  but  they  do  not  apply  to  the  mere  trans- 
fer of  some  of  the  duties  of  one  officer  to  an- 
other then  created  by  the  statute.  Nor  is 
there  any  constitutional  objection  to  such 
transfer.  The  office  is  constitutional,  it  is 
true,  but  the  duties  are  statutory.  The  Leg- 
islature may  within  reasonable  limits  change 
the  duties  and  diminish  the  emoluments  of 
the  office,  If  the  public  welfare  requires  it  to 
be  done,  and  to  this  the  incumbent  must  sub- 
mit Bunting  v.  Gales,  77  N.  G.  283;  Mial  v. 
Ellington,  134  N.  a  131,  46  S.  B.  961,  05  U 


R.  A.  697;  Hoke  r*  Henderson,  15  N.  0.,  at 
page  20,  25  Am.  Dec  677. 

We  have  not  adverted  to  the  fact  that  the 
Legislature  has  not  only  created  the  office 
of  auditor,  but  has  filled  it  by  direct  appoint- 
ment, instead  of  waiting  for  its  incumbent  to 
be  chosen  at  the  next  election,  which  shows 
that  there  was  considered  to  be  a  pressing 
necessity  for  immediate  change  from  the  old 
system  to  the  new,  in  respect  to  the  duties 
assigned  to  the  auditor  by  the  act  His  sal- 
ary is  fixed  at  $1,200,  and,  unless  our  con- 
struction be  the  correct  one,  he  will  have 
very  little  to  give,  in  the  way  of  public  serv- 
ice, in  return  for  what  he  will  receive.  *Hls 
salary  would  seem  to  be  out  of  all  proportion 
to  the  work  which  would  be  left  for  him  to 
do.  This  result  Is  not  consistent  with  the 
main  purpose  and  the  evident  policy  of  the 
enactment  The  expression  used  in  section 
22,  namely,  "This  act  shall  be  in  full  force 
and  effect"  cannot  be  found  in  any  other 
statute,  and  they  must  have  been  intended, 
by  implication,  to  give  the  act  immediate 
operation  as  to  those  ma1;ters  which  pertain- 
ed to  the  office  of  auditor,  created  by  it  for 
the  regulation  of  which  there  seemed  to  be 
urgent  need.  If  this  is  not  the  meaning,  we 
are  unable  to  understand  what  it  is.  The 
provision  in  regard  to  the  duty,  of  preparing 
the  tax  lists,  if  put  into  immediate  effect 
will  not  conflict  with  the  other  provisions 
concerning  the  substitution  of  salaries  for 
fees.  This  is  not  true  as  to  some  of  the  other 
duties  imposed  upon  the  auditor,  and,  as  to 
the  latter,  the  act  will  take  effect  only  after 
the  existing  terms  of  the  officers  expire. 
The  statute  must  have  some  effect  for  it  was 
clearly  so  intended,  and  we  can  give  it  none 
unless  we  hold  that  the  auditor  is  to  perform 
the  duties  of  the  register  of  deeds  in  respect 
to  the  tax  lists,  this  year  and  the  next  and, 
of  course,  thereafter,  unless  the  Legislature 
slx>uld  otherwise  provide. 

There  was  error  in  the  ruling  of  the  court 
upon  the  facts  agreed.  The  Judgment  will 
be  reversed,  and  judgment  entered  for  the 
defendants. 

Reversed. 

a40  N.  C.  286) 
PLEMMONS  V.  SOUTHERN  RT.  CO. 

(Supreme  Court:  of  North  Carolina.    Dec.  15, 
1906.) 

1.  EXECTTTORS    AI7D    ADMIinBTBATOBS — ^LeTTEBS 

— Issuance-— Collateral  Attack. 

The  action  of  the  clerk  of  the  superior  court 
in  issuing  letters  of  administration  without  re- 
quiring a  proper  bond  cannot  be  attaclced  collat- 
erally in  an  action  brought  by  such  administra- 
tor. 

[Ed.  Note. —  For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  §§ 
17&-182.] 

2.  Railroads — Persons  on  Track — Death — 
Last  Clear  Chance. 

In  an  action  for  death  of  plaintiff's  intes- 
tate by  being  run  over  by  defendant's  train 
while  mtestate  was  lying  unconscious  on  the 
track,  evidence  kM  to  justly  the  court  in  sub- 
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mittinr  to  the  Jury  the  issye  whether  defendant 
could  nave  avoided  striking  deceased,  notwith- 
standing the  latter's  negligence. 

Appeal  from  Superior  Court,  Buncombe 
County;  T.  A.  McNeill,  Judge. 

Action  by  Maggie  Plemmons,  as  adminis- 
tratrix of  B.  M.  Plemmons,  deceased, 
against  the  Southern  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Actifm  to  recover  damages  for  alleged 
negligent  killing  of  plaintllTs  Intestate.  The 
court  submitted  the  following  Issues:  (1) 
Is  the  plaintiff  the  duly  qualified  administra- 
trix'of  B.  M.  Plemmons,  deceased?  Answer: 
Yes.  (2)  Was  the  plaintiff's  Intestate  killed 
by  the  negligence  of  the  defendant  as  al- 
leged in  the  complaint?  Answer:  Yes.  (3) 
Did  said  intestate  by  his  own  negligence  con- 
tribute to  his  own  death?  Answer:  Yes. 
(4)  If  so,  could  the  defendant,  notwithstand- 
ing the  negligence  of  the  deceased,  have 
avoided  his  death  by  the  exercise  of  proper 
care  and  caution?  Answer:  Yea.  (5)  What 
damages,  if  any,  is  the  plaintiff  entitled  to 
recover?  Answer:  Fifteen  hundred  dollars." 
From  the  Judgment  rendered  defendant  ap- 
pealed^ 

Moore  &  Rollins,  for  anpellant  Julius  a 
Martin,  for  appellee. 

BROWN.  J.  1.  The  defendant  requested 
the  court  to  dismiss  the  action  because  the 
administrator  had  not  given  an  administra- 
tion bond  at  the  time  the  letters  of  admin- 
istration were  issued.  The  issuing  of  the 
letters  cannot  be  collaterally  attacked  in  this 
action.  If  the  clerk  of  the  superior  court  is- 
sued the  letters  in  violation  of  the  statute 
without  requiring  the  proper  bond,  he  should 
revoke  them  at  once  of  his  own  motion,  or 
upon  the  application  of  any  one  interested 
In  the  intestate's  estate.  Until  he  does  so, 
and  for  any  devastavit  In  the  interim,  the 
clerk's  official  bond  is  undoubtedly  liable. 
For  the  purposes  of  this  action  his  honor's 
ruling  on  the  first  issue  is  correct  2.  The 
defendant  asked  the  court  in  apt  time  to 
nonsuit  the  plaintiff  upon  the  ground  that 
there  was  no  sufficient  evidence  tending 
to  prove  that  the  intestate  was  killed  by 
the  negligence  of  the  defendant  There  Is 
evidence  tending  to  prove  that  the  intestate 
was  run  over  by  the  defendant's  train  in  the 
yards  of  the  defendant  in  Ashevllle  on  the 
night  of  November  25,  1900;  that  the  intes- 
tate was  lying  across  the  track  unconscious; 
that  the  track  was  straight  for  a  distance 
of  some  300  feet  or  more;  that  the  headlight 
of  the  locomotive  was  burning;  that  the 
train  was  running  slowly,  and  was  actually 
stopped  within  about  80  feet  after  striking 
the  man.  There  was  evidence  tending  to 
prove  that  the  engineer  or  fireman  either 
saw  the  object  lying  across  the  track,  or 
could  easily  have  done  so,  to  the  distance  of  i 
100  y^rds  or  more.  We  have  examined  the  \ 
evidence  carefully,  and  under  the  decisions 


of  this  court  in  similar  cases  the  judge  be- 
low properly  submitted  the  Issues  to  the 
jury.  Clegg's  Case,  133  N.  a  304,  45  &  E. 
657;  Upton's  Case,  128  N.  0.  173,  176,  38 
S.  E.  736;  Lloyd's  Case,  118  N.  C.  1010,  1014, 
24  S.  E.  805,  54  Am.  St  R^.  764;  Picketfs 
Case,  117  N.  C.  616,  639,  23  S.  EL  264,  30 
L.  R.  A.  257,  53  Am.  St  Rep.  611« 

We  find  no  error  in  the  record. 

Affirmed. 
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(Supreme  Court  of  North  Carolina.    Dec  15, 
1905.) 

1.  Witnesses  —  Bias  —  Competency    or    Im- 
peaching Evidence. 

In  an  action  against  a  water  power  com- 
pany for  damages  to  plaintiff  alleged  to  have 
been  caused  by  the  erection  of  a  dam  in  a 
stream  on  which  her  property  abutted,  a  witnesB 
for  plaintiff  testified  in  regard  to  the  value 
of  the  land.  On  cross-examination  he  stated 
that  he  had  sold  some  worn-out  upland  in  the 
neighborhood  of  plaintiff*8  land  for  ^0  and 
$50  an  acre,  giving  the  location  of  the  land; 
that  the  sales  were  made  before  the  installation 
of  defendant's  water  power.  It  appeared  that 
witness  had  given  his  opinion  that  plaintiff's 
land  was  worth  $100  per  acre,  and  that  defend- 
ant was  permitted  to  show  that  he  had  sold 
lands  in  that  vicinity  at  a  smaller  price,  and 
that  such  sales  were  made  since  this  installation 
of  defendant's  plant  Beld,  that  a  question  on 
cross-examination  as  to  whether  the  erection  of 
defendant's  plant  had  not  increased  the  value  of 
land  "down  there"  was  not  competent  as  an  im- 
peaching question  to  lessen  the  weight  of  his 
testimony  In  regard  to  the  value  of  the  lands. 

2.  TBiAi/—lN8TBUcnoN&— Requests. 

An  instruction  requested  is  properly  re- 
fused, when  its  substance  is  included  in  the  in- 
structions given. 

[Ed.  Note. — For  cases  in  point  see  voL  46. 
Cent  Dig.  Trial,  §§  651-669.] 

8.  Eminent  Domain — Damages. 

Where  land  is  damaged  by  the  exercise  of 
the  power  of  eminent  domain  in  the  erection  of 
a  dam,  the  true  n^easure  of  damages  is  the 
difference  in  the  value  of  the  land  arising  from 
the  erection  of  the  dam  in  its  condition  just 
prior  to  the  erection  of  the  dam  and  its  value 
in  its  condition  just  after  the  erection  of  the 
dam. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  §§  872-374.] 

4.  Same — Elements  of  Damage. 

Where  the  power  of  eminent  domain  is 
exercised  In  the  erection  of  a  dam  for  the  pur- 
pose of  generating  water  power,  the  jury,  in 
assessing  damages,  may  consider  as  an  element 
of  damages  the  manner  in  which  the  water 
flowed  through  and  over  the  plaintiff's  land  as 
it  related  to  and  was  connected  with  the  flow 
over  the  defendant's  lands,  as  constituting  water 
power  capable  of  use  and  development 

5.  Same. 

Where  the  power  of  eminent  domain  is  ex- 
ercised in  the  erection  of  a  dam  for  the  purpose 
of  generating  water  power,  the  jury  should,  in 
estimating  the  damages,  consider  the  fact  that  a 
railroad  owned  an  easement  of  right  of  way 
over  the  lands  in  question. 

6.  Appeal  —  Verdict  —  SuFFioiKWOT  o»  Evi- 
dence. 

Though  the  Supreme  Court  on  appeal  has 
the  power,  and  though  it  is  the  court's  duty,  to 
set  aside  a  verdict  when  there  is  no  evidence  to 
support  it,  the  court  will  not  disturb  th»  verdict, 
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when   there   !s  any   evidence  In   support  of  it 
proper  to  be  submitted  to  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  i^§  3928-3943.] 

7.  Same. 

\\'hether  there  is  any  evidence  in  support 
of  the  verdict  proper  to  be  submitted  to  the 
jury  is  a  question  **of  law  or  legal  inference," 
which  the  Supreme  Court  on  appeal  must  pass 
on  and  decide,  under  Const,  art.  4,  i  8,  giving 
the  court  jurisdiction  to  review  on  appeal  any 
matter  of  law  or  legal  inference. 

8.  Same— Damages— ExcESSiVENESS. 

The  Supreme  Court  will  not  on  appeal  set 
a  verdict  aside  on  the  ground  of  ezcessivenesa 
in  assessment  of  damages. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Cent.  Dig.  Appeal  and  Error,  f§  3944.  454fi.] 

Appeal  from  Superior  Court,  Buncombe 
County ;  McNeill,  Judge. 

Action  by  Mary  Brown  against  the  W.  T. 
Weaver  Power  Company.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Plaintiff  alleged :  That  she  was  the  ovmer 
in  fee  of  a  tract  of  land  lying  on  the  French 
Broad  river  in  Buncombe  county,  a  particu- 
lar description  of  which  is  set  forth.  That 
she  resided  with  her  family  on  said  land, 
cultivating  a  portion  thereof.  That  the  de- 
fendant company  had  erected  and  main- 
tained a  dam  across  said  river  in  the  vicinity 
of  and  below  said  land,  by  which  the  water 
was  thrown  back  and  ponded  said  land  near 
to  her  residence.  That  by  reason  of  said 
dam  her  land  is  flooded  and  damaged,  and 
that,  so  long  as  the  said  dam  is  maintained, 
such  injury  and  damage  will  continue;  that 
by  reason  of  said  ponding,  etc.,  the  value  of 
her  land  is  diminished,  and  that  she  will 
continue  to  suffer  in  comfort  and  convenience, 
and  in  the  destruction  of  her  water  power 
and  of  a  valuable  spring  on  her  premises. 
That  by  ponding  the  water  above  said  dam 
the  defendant  has  taken  possession  of  a  part 
of  said  land  and  wrongfully  withholds  the 
same  from  her.  She  demands  judgment  for  the 
from  her.  She  demands  judgment  for  the 
possession  of  the  pprtion  of  land  so  withheld. 
She  also  demands  judgment  for  permanent 
and  annual  damage.  The  defendant  by  way 
of  answer  lidmits  that  it  has  erected  and 
maintaios  the  dam  as  alleged;  denies  the 
plaintiff^s  ownership  of  the  land  and  the 
damages  alleged  to  have  been  sustained,  eta 
For  a  defense  it  avers  that  it  is  a  corporation 
duly  chartered  pursuant  to  the  laws  of  the 
state,  the  charter  being  properly  pleaded; 
that  it  has  constructed,  and  has  now  In  opera- 
tion, a  large  and  expensive  dam  across  the 
French  Broad  river  and  a  large  plant  with 
expensive  machinery,  and  is  engaged  in  fur- 
nishing electric  power  to  the  public  lights  in 
Biltmore,  and  operating  the  street  railway 
system  and  lights  in  the  dty  of  Asheville, 
certain  cotton  mills,  and  other  manufac- 
turing plants ;  that  In  order  to  carry  on  this 
business  it  was  and  Is  necessary  to  erect  and 
maintain  across  the  French  Broad  river  a 


dam  to  collect  water  and  to  operate  such 
plant  and  machinery;  that  the  portion  of 
the  lands  described  in  the  complaint  situ- 
ated between  the  roadbed  of  the  Southern 
Railway  and  the  western  banks  or  margin  of 
the  said  river  is  necessary,  and  is  required, 
by  the  defendant  for  the  purpose  of  con- 
structing and  operating  its  works ;  that  it  has 
made  several  efforts  to  agree  with  plain- 
tiff upon  a  price  for  the  said  lands,  etc. 
Defendant  insists  that  by  its  charter  the 
right  to  condemn  said  land  to  its  use  is  con- 
ferred, and  that  plaintiff's  remedy  Is  confined 
to  the  procedure  provided  in  the  charter, 
etc.  The  following  Issues  were  submitted  to 
the  jury:  '*(1)  Is  the  plaintiff  the  owner 
and  entitled  to  the  possession  of  the  lands 
and  premises  described  in  the  complaint? 
Answer :  Yes.  (2)  Was  the  land  of  plaintiff 
injured  by  the  erection  of  the  dam,  as  al- 
leged in  the  complaint?  Answer:  Yes.  (3) 
What  permanent  damage,  if  any,  has  the 
plaintiff  sustained  by  reason  of  the  erection 
of  said  dam  and  the  ponding  and  backing  of 
said  river,  as  alleged  in  the  complaint?  An- 
swer: $750.  (4)  What  annual  damage,  if 
any,  has  the  plaintiff  sustained  by  reason  of 
the  erection  of  said  dam  and  the  ponding 
and  backing  of  said  river,  as  alleged  in  the 
complaint?  Answer:  $150."  The  court  re- 
duced the  amount  assessed  for  permanent 
damage  to  $625.  Defendant  moved  the  court 
to  set  aside  the  verdict  Motion  denied. 
Judgment  was  signed,  and  defendant  ex- 
cepted and  appealed. 

Davidson,  Bourne  4  Parker  and  Tucker 
&  Murphey,  for  appellant  Mark  W.  Brown 
and  Zeb  F.  Curtis,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts). 
There  was  evidence  tending  to  show  the  lo- 
cation of  plaintiff's  land,  the  location  of  the 
dam,  and  the  effect  upon  the  land  by  water 
ponding  thereon,  etc.,  in  regard  to  its  pro- 
ductive capacity,  the  crops  raised  upon  it 
before  and  after  the  erection  of  the  dam. 
There  was  also  evidence  tending  to  show  that 
the  quantity  of  land  upon  which  water  was 
ponded  was  about  three  acres,  the  rental 
value  of  the  land,  the  effect  of  the  water 
ponded  on  the  land  by  the  dam  upon  the 
health  of  plaintiff's  family,  etc  The  testi- 
mony in  all  of  these  aspects  was  conflicting. 
The  estimate  of  the  value  of  the  land  and  its 
rental  value  Indicated  great  divergence  of 
opinion.  Only  such  portions  as  relate  to  the 
exceptions  need  be  noticed.  Several  of  the 
exceptions  to  the  ruling  of  his  honor  upon  the 
admission  of  testimony  were  not  pressed  in 
this  court 

Mr.  Ingle,  a  witness  for  the  plaintiff,  testi- 
fied in  regard  to  the  value  of  real  estate,  etc. 
Upon  cross-examination  he  stated  that  he 
had  sold  some  worn-out  upland  in  the  neigh- 
borhood of  plaintiff's  land  for  $30  and  $50  an 
acrob  giving  the  location  of  the  land;  chat 
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tbe  Bales  were  made  before  the  Installation 
of  the  water  power.  Defendant  thereupon 
proiKMsedv  upon  cross-examination,  to  ask  him 
if  the  erection  of  defendant's  plant  had  not 
increased  the  value  of  the  land  "down  there." 
The  question  was,  upon  objection,  excluded, 
and  defendant  excepted.  Defendant's  coun- 
sel concede  that  this  testimony  was  not 
competent  for  the  purpose  of  offsetting- 
agalnst  plaintiff's  damage  any  benefit  that 
may  have  accrued  to  her  land  by  the  erec- 
tion of  the  plant,  but  states  that  his  purpose 
was  to  impeach  the  witness  and  lessen  the 
weight  of  his  testimony  in  regard  to  value 
of  lands.  We  are  not  quite  sure  how  the 
testimony  in  regard  to  the  sale  of  other  lands 
in  the  vicinity  of  the  plaintiff's,  unless  it 
was  shown  that  in  respect  to  the  conditions, 
etc.,  they  were  similar,  was  relevant  The 
question  in  issue  was  the  market  value  of 
the  plaintiff's  land.  It  seems  that  witness 
had  given  his  opinion  that  it  was  worth 
$100  per  acre.  The  defendant  was  permit- 
ted, without  objection,  to  show  that  he  had 
sold  lands  in  that  vicinity — ^worn-out  and 
bottom  land — at  a  smaller  price;  that  such 
sales  were  made  since  the  Installation  of  the 
plant  We  do  not  peitieive  how  it  would  tend 
to  impeach  him  to  show  that  the  erection  of 
the  plant  had  increased  the  value  of  lands 
*'down  there."  The  time  of  the  sale,  in 
respect  to  the  erection  of  the  plant  was 
shown.  This  enabled  the  Jury  to  draw  such 
reasonable  inferences  from  the  facts  as  were 
proper  in  estimating  the  weight  to  be  given 
to  his  evidence  in  regard  to  the  value  of 
plaintiff's  land.  The  exception  cannot  be 
sustained. 

Plaintiff  testified  that  her  land  between 
the  river  and  the  railroad  is  submerged  all 
the  year;  that  there  is  but  a  small  portion 
over  which  a  person  can  walk ;  that  this  was 
caused  by  the  dam ;  that  no  part  of  the  three 
acres  was  fit  for  agricultural  purposes  or 
pasturage  now ;  that  the  erection  of  the  dam 
had  ruined  her  spring,  which  formerly  af- 
forded good  water;  that  she  has  no  other 
water.  She  testified  that  noxious  odors  came 
from  the  river,  caused  by  ponding  the  water ; 
that  sickness,  fevers,  etc.,  had  prevailed. 
She  said  that  **bcfore  the  dam  was  made  this 
place  was  her  home,  and  she  was  happy  at 
it  and  could  have  made  her  support  out  of 
the  bottom,  and  now  she  has  no  good  water 
and  no  support  and  it  rendered  her  unhappy, 
and  she  did  not  have  her  health  this  summer, 
and  before  she  had  always  had  her  health; 
that  through  the  wet  weather  one  of  the 
houses  on  the  place  had  its  walls  moulded, 
and  that  her  things  got  so  damp  and  bad 
that  they  moulded  in  her  trunk;  that  they 
had  filled  the  yard  up  trying  to  prevent  it; 
that  it  was  not  that  way  before  the  dam 
was  built ;  and  that  there  was  no  unpleasant 
odor  before  the  dam  was  built"  There  was 
evidence  tending  to  show  that  plaintiff  had 
an  orchard  on  the  land  from  which  she  gath* 


ered  and  sold  fruit,  and  that  since  the  erec- 
tion of  tbe  dam  the  trees  had  died ;  that  she 
raised  vegetables  for  market  on  the  three 
acres,  etc.  The  testimony  in  regard  to  the 
value  of  the  orchard,  fruit  etc.,  was  con- 
flicting. Mr.  Hawkins  testified  that  the  three 
acres  between  the  railroad  and  the  river, 
if  used  for  gardening  purposes,  would  be 
worth  about  $100  per  acre,  and  that  included 
the  orchard;  that  he  had  run  a  mill  all  of 
his  life,  and.  If  plaintiff  had  a  water  power 
in  front  of  her  place  before  the  erection  of 
the  dam.  It  would  be  wortii  about  $500  an 
acre  .at  least,  and  it  would  be  worth  that 
much  on  the  French  Broad  anywhere  that 
you  could  put  up  water  power  nearly.  He 
also  testified,  in  regard  to  the  effect  of  the 
water  ponded  upon  the  land  on  the  orchard, 
that  the  trees  were  dead,  and  that  it  was  not 
now  worth  anything  for  gardening  or  agri- 
cultural purposes;  that  he  never  measured 
the  fall  of  the  river  from  plaintUTs  south 
line  to  her  north  line  before  the  erection 
of  the  dam,  but  he  guessed  it  was  about  3H 
feet ;  that  he  looked  over  it,  but  never  meas- 
ured it  He  was  examined  at  much  length 
In  respect  to  the  flow  of  the  water,  etc.  He 
testified  that  in  forming  his  estimate  of  the 
value  of  the  land  he  did  not  know  that  11 
was  all  subject  to  the  right  of  way  of  the 
Southern  Railway;  that  the  fact  that  this 
land  was  subject  to  an  easement  of  the  rail- 
way company  would  affect  its  value  after 
th^  took  possession  of  it  because  you  could 
not  farm  there,  but  it  would  not  affect  its 
present  damage;  that  It  would  not  affect  it 
unless  the  company  built  a  house  there,  or 
took  permanent  possession  of  It 

Defendant  Introduced  Mr.  Stepp»  who  said 
that  he  was  familiar  with  the  land,  passed 
It  frequently,  thought  It  worth  for  agricul- 
tural purposes  $50  per  acre ;  that  the  people 
asked  a  good  deal  more  than  that  for  it,  but 
that  was  as  much  as  It  was  worth  for  pur- 
pose of  general  farming.  Mr.  Weaver,  presi- 
dent of  defendant  company,  testified  in  re- 
gard to  water  power  on  the  French  Broad: 
That  the  fall  from  plaintiff's  southern  to  her 
northern  line  was  exactly  8%  inches;  that 
above  this  property  for  1,900  feet  there  is 
an  eddy  or  pool  In  the  river,  that  is,  there  is 
a  swag  there,  etc.;  that  from  his  knowledge 
of  water  powers  and  what  it  takes  to  make 
them  commercially  valuable,  if  the  defend- 
ant's dam  had  not  been  built,  the  whole  fall 
on  plaintiff's  property  would  have  been  of 
no  value  and  could  not  have  been  utilized; 
that  8%  inches  from  a  slight  rise  iii  the  river 
would  be  wiped  out,  and  a  wheel  to  give 
speed  under  such  a  fall  would  have  to  be 
an  enormous  affair.  He  testified  at  much 
length  in  regard  to  the  power,  concluding 
with  the  statement  that  it  would  be  com- 
mercially impossible  to  develop  8%  inches 
fall  on  the  French  Broad  river,  giving  bis 
reasons  for  the  opinion,  etc  He  also  teRti- 
fled  in  regard  to  the  damage  sustained  by 
plaintiff  in   other   respects.    Defendant   Id- 
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troduced  Beyeral  other  witnesses,  whose  testl- 
inony  In  regard  to  the  river,  the  fall,  etc^ 
tended  to  sustain  its  view  and  contention. 
Plaintiff  introduced  witnesses  in  reply. 

At  the  close  of  the  evidence  defendant  sub- 
mitted certain  prayers  asking  special  instruc- 
tions. Those  which  were  pressed  in  this 
court  are:  '*The  court  charges  the  Jury  that 
they  cannot  be  influenced  in  this  action  by 
any  sentimental  considerations  which  might 
arise  from  the  fact  that  this  was  plaintiff's 
home,  that  she  was  satisfied  with  It  and 
did  not  care  to  sell  the  three  acres  of  her 
land  lying  between  the  railroad  and  the 
river ;  nor  will  the  Jury  be  Influenced  by  what 
plaintiff  would  charge  for  her  land  or  was 
willing  to  take  for  heae  land,  except  In  so  far 
as  this  consideration  throws  some  light  on 
the  true  value  of  the  said  land  and  the  ex- 
tent of  the  injury  thereto  resulting  from  the 
erection  of  defendant's  dam."  His  honor  de- 
clined to  give  this  Instruction.  Defendant 
excepted.  He  instructed  the  Jury,  upon  the 
issue  in  regard  to  permanent  damage,  that 
the  burden  was  on  the  plaintifl  to  show  what 
permanent  damage  she  had  sustained,  and 
that  in  passing  upon  the  evidence  they  would 
take  into  consideration  all  the  evidence  tend- 
ing to  show  the  ponding  or  obstruction  of  the 
water  of  the  stream,  the  extent  to  which  the 
plaintiflTs  land  was  overflowed  and  damaged 
by  the  water  ponded  by  the  erection  of  the 
dam,  if  caused  by  its  erection.  "You  will  take 
into  consideration  the  testimony  tending  to 
show  that  the  land  was  rendered  unflt  for 
agricultural  or  gardening  purposes,  the  Quan- 
tity of  it  so  injured,  the  injury  or  destruction 
of  the  apple  orchard,  injury  to  the  spring, 
if  any ;  you  will  take  also  into  consideration 
the  evidence  tending  to  show  that  plaintiff 
had  water  power  on  the  river,  and  that  of  the 
defendant  tending  to  show  that  her  water 
power,  if  there,  was  of  no  commercial  value, 
and,  if  there,  upon  the  whole  circumstances 
and  all  the  testimony,  you  will  determine 
its  value,  if  you  are  of  the  opinipn  that  it 
has  value;  taking  Into  your  estimate  also  in 
fixing  the  damages  on  this  issue  the  evidence 
tending  to  show  that  the  land  of  the  plain- 
tiff was  subject  to  the  right  of  way  or  ease- 
ment for  railroad  purposes,  or  that  a  por- 
tion of' it  was;  and  you  will  also  take  into 
consideration.  If  you  find  from  the  testimony 
and  by  the  greater  weight  of  the  evidence 
that  the  plaintiff's  land  was  injured,  and  that 
the  injury  and  damage  was  caused  by  the 
erection  of  the  dam,  and  you  further  find 
that  this  Injury  and  damage  continues,  then 
you  will  ascertain  what  the  injury  and  dam- 
age from  the  erection  and  maintenance  was, 
and  the  amount  you  reach  will  be  your  an- 
swer to  the  Issue.'*  In  conclusion  his  honor 
said  to  the  Jury:  "You  are  not  to  be  In- 
fluenced by  sympathy  on  the  one  side  or  by 
prejudice  or  bias  on  the  other  side,  If  any 
such  exist  The  true  measure  of  damages 
In  this  case  is  the  difference  in  the  value  of 
the  land  of  the  plaintiff  that  is  affected  bj 


the  fiowage  or  ponding  back  of  the  water, 
arising  from  the  erection  of  defendant's  dam 
in  its  condition  Just  prior  to  the  erection 
of  said  dam  and  its  value  in  Its  condition 
Just  after  the  erection  of  said  dam.  That 
the  burden  of  ^  proof  is  on  the  plaintiff  in 
this  case,  and  she  must  establish  by  a  pre- 
ponderance of  the  evidence  not  only  the  fact 
that  her  lands  have  been  damaged,  but  also 
that  such  Injury  was  due  to  the  erection 
of  defendant's  dam;  and  she  must  also  es- 
tablish by  like  preponderance  of  the  evidence 
in  what  amount  said  lands  have  been  dam- 
aged before  she  can  recover  in  this  action.** 
While  we  find  no  proposition  of  law  in 
the  instruction  asked  which  is  not  correct, 
we  thinl;  that  his  honor's  instruction  in  re- 
spect to  the  manner  in  which  the  Jury  should 
consider  the  evidence  pertaining  to  the  per- 
manent damage  and  the  measure  of  such  dam- 
age covers  the  principle  involved  in  the 
Instruction.  It  Is  too  well  settled  to  require 
or  Justify  the  citation  of  authority  that  the 
court  is  not  required  to  give  the  instruction 
in  the  language  of  the  prayer.  It  is  well 
settled  that  when,  for  the  purpose  of  meeting 
and  providing  for  a  public  necessity,  the 
citizen  Is  Qompelled  to  sell  his  property  or  per- 
mit it  to  be  subjected  to  a  temporary  or  per- 
manent burden,  he  is  entitled,  by  way  of  com- 
pensation, to  its  actual  market  value.  Lewis 
on  Bm.  Domain,  §  478.  The  difllculty  arises, 
not  80  much  in  fixing  the  standard  of  the 
right,  as  in  ascertaining  what  elements  or 
factors  may  be  shown  in  applying  the  stand- 
ard. Certainly  where  by  compulsory  process 
and  for  the  public  good  the  state  Invades  and 
takes  the  property  of  its  citizen,  in  the  ex- 
ercise of  its  highest  prerogative  In  respect  to 
property,  it  should  pay  to  him  full  compensa- 
tion. The  highest  authorities  are  to  that  ef- 
fect "The  market  value  of  property  is  the 
price  which  it  will  bring  when  it  Is  offered 
for  sale  by  one  who  desires,  but  is  not  obliged, 
to  sell  it,  and  is  bought  by  one  who  is  under 
no  necessity  of  having  it  In  estimating  its 
value  all  the  capabilities  of  the  property  and 
all  the  uses  to  which  it  may  be  applied  or 
for  which  It  is  adapted  may  be  considered, 
and  not  merely  the  condition  It  is  in  at  the 
time  and  the  use  to  which  it  is  then  applied 
by  the  owner.''  Lewis,  Bm.  Dom.,  supra. 
Mr.  Justice  Field,  in  Boom  Go.  v.  Patterson, 
98  U.  8.  403,  25  L.  Ed.  206,  says:  "In  deter- 
mining the  value  of  land  appropriated  for  pub- 
lic purposes,  the  same  considerations  are  to  be 
regarded  as  in  a  sale  of  property  between 
private  parties.  The  inquiry  in  such  cases 
must  be,  what  is  the  property  worth  in  the 
market,  viewed  not  merely  with  reference 
to  the  uses  to  which  it  is  at  the  time  applied, 
but  with  reference  to  the  uses  to  which  it 
is  plainly  adapted;  that  is  to  say,  what  is  it 
worth  from  its  availability  for  valuable  uses? 
Property  is  not  to  be  deemed  worthless  be- 
cause the  owner  allows  it  to  go  to  waste,  or 
be  regarded  as  valueless  because  he  is  unable 
to  put  it  to  any  use.    Others  may  be  able 


958 


52  SOUTHEASTERN  REPORTER. 


(N.  C. 


to  use  it  Its  capability  of  being  made  tbns 
available  gives  it  a  market  value  wbich  can 
be  readily  estimated."  In  L.  R.  Junction  Ry. 
V.  Woodruff,  49  Ark.  381,  5  S.  W.  792,  4  Am. 
St  Rep.  51.  It  is  said:  "Since,  then,  the 
market  value  is  the  true  criterion  of  damages, 
we  aire  led  to  inquire,  what  is  the  market 
value?  The  word  'market*  conveys  the  Idea 
of  selling,  and  the  'market  value,'  it  would 
seem  to  follow,  is  the  selling  value.  It  is  the 
price  which  an  article  will  bring  when  offered 
for  sale  in  the  market  It  is  the  highest  price 
which  those  having  the  ability  and  the  occasion 
to  buy  are  willing  to  pay."  Referring  to  the 
range  which  the  testimony  may  take  in  as- 
certaining the  market  value,  the  court  says: 
^'As  a  general  guide  to  the  range  which  the 
testimony  should  be  allowed  to  assume,  we 
think  it  safe  to  say  that  the  landowner  should 
be  allowed  to  state,  and  have  his  witnesses 
state,  every  fact  concerning  the  property 
which  he  would  naturally  be  disposed  to  ad- 
duce in  order  to  place  it  in  an  advantageous 
light  if  he  were  attempting  to  negotiate  a 
sale  of  It  to  a  private  individual.  On  the 
other  hand,  the  Jury  and  the  opposing  coun- 
sel, for  the  infoi-matlon  of  the  Jury,  should 
be  allowed  to  make  every  inquiry  touching 
the  property  which  one  about  to  buy  it  would 
feel  it  to  his  interest  to  make."  "If  a  tract, 
of  which  the  whole  or  a  part  is  taken  for  a 
public  use,  possesses  a  special  value  to  the 
owner  which  can  be  measured  by  money,  he 
is  entitled  to  have  that  value  considered  in 
the  estimate  of  compensation  and  damages." 
15  Cyc.  724;  Cooley,  Const  Lien.  SS  567» 
568.  Plaintiff  testified  without  objection  that 
she  could  have  rented  the  bottom  land  for 
fsiOO,  and  had  been  offered  that  smn;  that  she 
depended  upon  it  for  her  sole  support,  and 
would  not  have  taken  less  than  $100  a  year 
for  it  This  last  testimony,  considered  with 
what  preceded  it,  was  certainly  competent  to 
be  considered  by  the  Jury  In  ascertaining  its 
value.  She  also  said  that  it  was  her  home, 
and  she  was  happy  there  with  her  spring  of 
good  water,  and  that  she  could  make  her  sup- 
port out  of  the  bottom;  that  she  did  not  have 
her  health  and  was  unhappy  by  reason  of  it 
We  do  not  understand  that,  under  the  in- 
struction of  his  honor,  the  Jury  gave  her 
compensation  for  the  disturbance  of  her  hap- 
py condition  before  the  march  of  progress 
and  the  demands  of  a  large  city  for  water 
and  lights  deprived  her  of  her  bottom  land 
and  her  spring.  As  said  in  Boom  Co.  v.  Pat- 
terson, supra:  "So  many  and  varied  are  the 
circumstances  to  be  taken  into  account  in 
determining  the  value  of  property  condemned 
for  public  purposes,  that  it  is  perhaps  im- 
possible to  formulate  a  rule  to  govern  it  in 
all  cases."  The  instruction  given  the  Jury 
for  their  guidance  conforms  to  the  rule  ap- 
proved by  the  authorities. 

The  defendant  requested  his  honor  to 
charge  the  Jury:  "If  the  Jury  should  find  aa 
a  fact  that  the  plaintiff  had  not  used  or  de- 
yelopedt  and  had  not  intended  to  use  or  to 


develop,  any  water  power  which  she  might 
have  had  on  her  river  front,  then  they  can- 
not consider  the  alleged  destruction  of  such 
power  as  an  element  of  damages  In  this 
case.  That  the  Jury  cannot  consider  the 
value  of  plaintiff's  property  as  a  part  of 
the  water  power  system  of  the  W.  T.  Weaver 
Power  Company  in  estimating  the  damages 
occasioned  by  erection  of  defendant's  dam, 
but  only  in  its  former  condition  and  the 
difference  in  value  between  the  land  in  Its 
former  condition  and  its  value  in  its  condition 
immediately  after  the  erection  of  the  dam." 
To  the  refusal  to  give  this  Instruction  defend- 
ant excepted.  In  this  connection  it  appears 
in  the  case  on  appeal  that,  at  the  conclusion 
of  the  charge,  counsel  for  defendant  request- 
ed the  court  to  caution  the  Jury  that  they 
should  not  consider  the  S%  inches  of  water 
power  of  plaintiff  as  a  part  of  a  great  system, 
as  argued  to  them  by  plaintiff's  counsel.  His 
honor  in  response  said  to  the  Jury  that  they 
would  take  Into  consideration  the  water 
power  on  the  one  side  and  the  easement  on 
the  other,  and  say  upon  the  whole  evidence 
what  it  is  worth.  To  this  defendant  except- 
ed. It  is  said  in  defendant's  brief  that  tes- 
timony In  regard  to  the  value  of  the  water 
power  as  a  part  of  the  Weaver  power,  as  a 
system  or  whole,  was  excluded.  The  tes- 
timony sent  up  does  not  disclose  the  ruling 
apon  this  point,  and  we  are  not  quite  sure 
that  we  comprehend  the  extent  of  It  It  Is 
further  stated  In  the  brief  that  plaintiff's 
counsel,  in  the  course  of  his  argument  read 
to  the  Jury  a  case  bearing  upon  the  ^Juestlon 
and  attempted  to  apply  the  law  as  therein 
decided  to  this  case;  that  the  attention  of 
the  court  was  called  to  the  argument  and 
he  said  that  he  could  not  prevent  counsel 
from  arguing  the  law  to  the  Jury.  The  Judge 
was  requested  to  caution  the  Jury  when  he 
came  to  charge  them.  The  action  of  his 
honor  In  that  respect  was  as  set  out  in  the 
record.  The  question  raised  by  the  request 
for  special  Instruction,  although  not  very 
clearly  presented  by  the  testimony,  is  whether 
the  Jury  should,  in  arriving  at  the  plaintiff's 
compensation,  consider  the  manner  in  which 
the  water  flowed  through  and  over  her  land 
as  it  related  to  and  connected  with  the  flow 
over  the  defendant's  lands,  as  constituting 
water  power  capable  of  use  and  development 
The  defendant's  contention,  stated  In  the 
brief,  is:  "If  plaintiff  did  not  have  a  water 
power  along  her  river  frotat  which  could  be 
independently  developed,  and  bad  not  set 
about  acquiring  rights  which  .would  enable 
her  to  combine  her  water  power  with  that  of 
other  riparian  proprietors  along  the  river, 
at  the  time  of  the  erection  of  the  dam.  she 
was  not  entitled  to  damages  for  any  al- 
leged destruction  of  her  water  power."  This 
contention  presents  an  interesting  and,  as 
applied  to  the  condemnation  of  property,  an 
Important  question.  The  rule  Is  thus  stated 
by  Mr.  Lewis:  "The  market  value  of  prop- 
erty includes  its  value  for  any  use  to  which 
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it  may  be  put  If,  by  reason  of  Its  sur- 
roundings, or  its  natural  advantages,  or  its 
artificial  Improyements,  or  its  intrinsic  char- 
acter, it  is  peculiarly  adapted  to  some  par- 
ticular use,  all  the  circumstances  which  make 
up  this  adaptability  may  be  shown  and  the 
fact  of  such  adaptation  may  be  taken  into 
consideration  in  estimating  the  compensation. 
Some  of  the  authorities  hold  that  its  value 
for  a  particular  use  may  be  proved,  but  the 
proper  inquiry  is,  what  is  its  market  value 
in  view  of  any  use  to  which  it  may  be  ap- 
plied and  of  all  the  uses  to  which  It  is 
adapted?"  The  question  was  presented  in 
San  Diego  Ck>.  v.  Neale,  78  Gal.  63,  20  Pac 
372,  3  L.  R.  A.  83,  in  which  it  was  sought  to 
condemn  land  for  the  purpose  of  a  reservoir. 
It  was  insisted  that  the  value  of  the  land  as 
a  reservoir  site  should  not  be  considered 
because  there  was  no  practicable  site  for  a 
dam  on  the  land;  the  only  way  in  which  it 
could  be  so  used  being  in  connection  with 
plaintifTg  land.  The  court  disposed  of  the 
objection  by  saying:  '* While  it  is  true  that 
defendant's  land  had  no  value  for  reservoir 
purposes  except  in  connection  with  the  land 
of  the  plaintiff,  it  is  equally  true  that  the 
plalntifTs  land  had  comparatively  iittie  val- 
ue for  such  purposes  except  in  connection 
with  thQ  land  of  the  defendant  •  •  • 
Suppose,  for  illustration,  that  the  two  sides 
of  a  cafion  suitable  for  reservoir  purposes 
were  owned  respectively  by  two  persons 
who  are  Joined  as  defendants  in  a  proceeding 
to  condemn  the  land  by  a  water  company 
which  did  not  own  any  of  the  property.  It 
would  not  be  pretended  that  such  company 
could  take  the  property  at  its  value  for 
grazing  or  agricultural  purposes  merely  be- 
cause it  was  owned  by  different  persons. 
m  ^  0  Now  there  Is  no  difference  in 
principle  between  such  a  case  and  the  one 
where  the  company  itself  owns  half  the 
cafion  and  is  seeking  to  acquire  the  other 
half.  Nor  is  there  any  difference  in  prin- 
ciple where  the  company  owns  somewhat 
more  than  half,  or  the  more  valuable  por- 
tion. The  logical  result  of  the  argument  for 
the  appellant  is  that,  if  the  company  owned 
but  a  small  portion  of  the  cafion,  it  could 
acquire  all  the  rest,  without  regard  to  the 
value  for  the  only  purpose  for  which  it 
might  have  much  value,  merely  because  the 
other  party  did  not  own  the  whole  and  had 
not  been  able  or  did  not  choose  to  go  into 
the  business  themselves."  This  case  was  fol- 
lowed in  Alloway  v.  Nashville,  88  Tenn.  610, 
13  S.  W.  123,  8  L.  R.  A.  123.  In  Boom  Co. 
V.  Patterson,  supra,  the  question  was  wheth- 
er the  adaptability  of  certain  islands  in  the 
Mississippi  river  for  boom  purposes  should 
he  considered  in  estimating  their  value. 
The  court  held  that  it  was  a  "circumstance 
which  the  owner  had  a  right  to  insist  upon 
as  an  element  in  estimating  the  value  of 
bis  lands."  The  same  contention  was  made, 
as  in  this  case,  that  the  charter  conferred 
upon  the  company  the  privilege  of  erecting 


its  boom  at  the  place  of  its  location,  and  this 
prevented  the  defendant  from  utilizing  his 
lands  for  that  purpose.  In  reply  to  the 
argument  the  court  said:  "The  contention 
on  the  part  of  the  plaintiff  in  error  is  that 
such  adaptability  should  not  be  considered, 
assuming  that  this  adaptability  could  never 
be  made  available  by  other  persons  by  rea- 
sons of  its  supposed  exclusive  privileges;  in 
other  words,  that  by  the  grant  of  exclusive 
privileges  to  the  company  the  owner  is  de- 
prived of  the  value  which  the  lands,  by 
their  adaptability  for  boom  purposes,  pre- 
viously possessed,  and  therefore  should  not 
now  receive  anytiiing  from  the  company  on 
account  of  such  adaptability  upon  a  condem- 
nation of  the  lands.  We  do  not  think  that 
the. owner,  by  the  charter  of  the  company, 
lost  this  element  of  value  In  his  property.'* 
Goodin  V.  C.  &  W.  Canal  Co.,  18  Ohio  St 
169,  98  Am.  Dec.  95;  Young  v.  Harrison,  17 
6a.  30. 

The  president  of  the  defendant  company 
testified  that  the  plaintiff's  land  between  the 
railroad  and  the  western  bank  of  the  river 
was  necessary  to  the  operations  of  the  com- 
pany. While  there  is  no  direct  evidence  of 
its  value  as  a  part  of  the  water  power,  the 
defendant  had  the  benefit  of  the  testimony 
of  experts  that  In  no  point  of  view  was  it 
of  any  commercial  value.  His  honor  simply 
submitted  the  question  to  the  jury  to  be  con- 
sidered as  an  element  of  value.  We  find  no 
error  in  his  ruling  in  this  respect  In  regard 
to  the  effect  of  the  easement  owned  by  the 
Southern  Railway  over  the  land,  the  court 
expressly  told  the  Jury  to  consider  it  in 
estimating  the  damages.  This  was  proper. 
Forbes  v.  Com.,  172  Mass.  289,  62  N.  E.  511. 
The  condemnation  for  the  purpose  of  build- 
ing and  operating  a  railroad  did  not  deprive 
the  plaintiff  of  the  use  of  her  land  except 
to  the  extent  that  it  was  necessary  for  the 
operation  of  the  road.  For  any  additional 
burden  she  was  entitled  to  compensation  to 
be  measured  with  reference  to  the  limited 
easement  of  the  railroad.  Blue  v.  Railroad, 
117  N.  C.  644,  23  S.  E.  275;  Phillips  v.  Tele- 
graph  Co.,  130  N.  C.  513,  41  S.  E.  1022,  89 
Am.  St  Rep.  868;  Hodges  v.  TeL  Co.,  133 
N.  C.  225,  45  S.  E.  572. 

The  defendant  strongly  urges  upon  us  the 
exception  to  his  honor's  refusal  to  set  the 
verdict  aside.  There  can  be  no  controversy 
in  respect  to  the  power  and  duty  of  thia^  court 
to  set  a  verdict  aside  when  there  Is  no  evi- 
dence to  support  it  Whltted  v.  Fuquay,  127 
N.  O.  68,  37  S.  B.  141.  It  is  equally  well 
settied  that  when  there  is  any  evidence  prop- 
er to  be  submitted  to  the  Jury,  this  court  has 
no  power  to  Interfere.  Whether  there  is 
such  evidence  is  a  question  "of  law  or  legal 
Inference."  This  question,  we  must,  in  the 
discharge  of  our  constitutional  duty,  pass  up- 
on and  decide.  Const  art  4,  8  8.  The  de- 
fendant's exception  assumes  that  the  Jury, 
in  estimating  the  value  of  the  land  and  the 
damages,  were  confined  to  tiw  rental  Taloe 
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for  agricultural  purposes.  As  we  have  seen* 
other  elements  of  value  entered  into  the  esti- 
mate and  were  submitted  to  the  Jury.  There 
was  competent  and  legal  evidence  fit  for 
their  consideration  in  regard  to  these  mat- 
ters. If  the  defendant  deslrlad  more  specific 
instructions  In  respect  to  the  evidence,  it 
should  have  asked  for  them.  We  are  im- 
pressed with  the  language  of  the  court  in 
Railroad  v.  Woodruff,  supra,  in  disposing  of 
a  similar  motion:  "This  is  a  delicate  duty 
in  any  case,  and  especially  so  in  a  case  when 
the  sole  issue  Is  one  as  to  value.  This  Is  so 
peculiarly  within  the  province  of  the  Jury,  It 
Is  a  matter  in  which  we  can  act  with  so  little 
intelligence  or  satisfaction,  and  there  is  so 
little  finality  about  any  Judgment  we  could 
render  on  this  point,  that  nothing  but  an  ex- 
treme case  would  Justify  our  interference. 
If  there  was  no  evidence  to  support  the  ver- 
dict, we  would  not  hesitate  to  exert  our  au- 
thority to  set  it  aside.  It  must  be  very  sel- 
dom, however,  that  the  verdict  Is  entirely 
unsupported  by  evidence  in  a  case  where 
there  is  but  a  single  and  simple  Issue  sub- 
mitted to  the  Jury,  as  in  this  class  of  cases. 
*  *  *  As  long  as  witnesses  differ  so  wide- 
ly in  their  opinion  as  to  values,  and  as  long 
as  litigants  measure  values  so  entirely  by 
the  standard  of  self-interest,  we  cannot  hope 
for  verdicts  that  shall  be  satisfactory  to 
both  parties.  The  utmost  to  which  we  can 
hope  to  attain  is  to  sometimes  reach  a  ver- 
dict that  is  unsatisfactory  to  both  parties.** 
In  that  case  the  estimates  vibrated  between 
$1,500  and  $50,000;  the  Jury  fixed  the  value 
at  $20,000.  The  attention  of  the  writer  was 
tilled  some  years  ago  to  a  case  in  which  the 
commissioners,  appointed  to  assess  the  value 
of  land  condemned  for  a  street  in  a  progres- 
sive town,  fixed  the  amount  at  $1,250.  The 
town  authorities  not  being  content  with  the 
assessment  sent  another  Jury  to  assess  the 
value..  They  fixed  it  at  $250.  They  were 
all  intelligent,  honest  men  and,  with  no 
change  in  conditions,  reached  conclusions  so 
divergent  It  sometimes  occurs  that  appeals 
disclose,  upon  the  record,  verdicts  which  seem 
to  be  excessive,  but  this  court  has  not,  so  far 
as  we  are  informed,  assumed  the  power  to 
set  them  aside.  When  an  erroneous  rule 
for  assessing  damages  is  given  the  dury,  it 
is  our  duty  to  direct  a  new  triaL  as  in  Gar- 
ter V.  Railroad  (at  this  term)  52  S.  B.  642. 
We  do  not  find  any  error  In  this  respect  The 
plaintiff  must  part  with  her  land  submerged 
by  water  thrown  over  It  by  the  dam,  and 
whatever  value  resided  In  the  fiow  of  the 
water  affected  by  the  conformation  of  the 
bottom  and  banks  of  the  river  must  be  de- 
stroyed to  meet  a  public  necessity.  Counsel 
informed  us  upon  the  argument  that  a  very 
large,  valuable,  and,  to  the  public  use.  Im- 
portant motive  power  has  been  developed  by 
defendant  company  generating  electricity 
which  is  utilized  for  lighting  the  streets  and 
operating  the  street  railways  of  populous 
towns  and  cities  and  the  machinery  of  sever- 


al cotton  and  other  manufacturing  plants. 
The  state  has  conferred  upon  the  company, 
to  enable  it  to  accomplish  these  beneficent 
results,  one  of  the  highest  and  most  danger- 
ous of  its  sovereign  powers — ^that  of  eminent 
domain.  An  essential  and  elementary  condi- 
tion precedent  annexed  to  the  exercise  of 
this  power  is  that  the  owner  of  property  who 
is  compelled  to  surrender  it  shall  have  full 
compensation.  His  honor  in  the  exercise  of 
his  discretion  reduced  the  amount  assessed 
for  permanent  damages  to  $625.  We  can  see 
no  ground,  as  matter  of  law,  authorizing  ua 
to  disturb  the  verdict 

We  have  disposed  of  the  case  upon  the 
theory  that  by  suing  for  permanent  damages 
the  plaintiff  concedes  the  right  of  defendant 
to  acquire  a  permanent  easement  in  her  land. 
The  Judgment  confers  such  easement  upon 
defendant  She  recovers,  by  way  of  perma- 
nent damages,  compensation  in  full  therefor. 
It  was  agreed  by  counsel  that  the  annual 
damage  accruing  prior  to  the  beginning  of 
the  action  should  be  assessed  for  two  years, 
and  the  Judgment  is  drawn  accordingly. 
When  the  Judgment  Is  discharged,  the  deftod- 
ant  acquires  an  easement  to  overflow  plain- 
tiff's land  to  the  extent  set  out  in  the  judg- 
ment Ridley  v.  Railroad,  118  N.  a  996,  24 
S.  E.  730,  32  L.  R.  A.  708;  Candler  v.  Blectrlc 
Co.,  135  N.  a  12,  47  S.  B.  114. 

Aflarmed. 

{Il8.ai»i) 
STATE  ex  ret  SCHRODER,  County  Treasur- 
er, V.  BURNS,  Court  Clerk. 

(Supreme  Court  of  South  Carolina.    Jan.  22; 
1906.) 

1,  Statutes  —  Local  Laws  —  Couwtt  Om- 

CEttS 

Act  Feb.  22;  1906,  §  83  (24  St  at  Large, 
pu  927),  providing  that  the  salarv  of  the  derk 
of  the  court  of  Oconee  county  snail  be  $1»350 
per  year,  payable  monthly,  and  that  he  diall 
collect  all  fees  and  costs  and  pay  the  same  ovet 
to  the  county  treasurer,  is  unconstitutional,  as 
violating  Const  art  3,  f  34,  providing  that 
the  General  Assembly  shall  not  enact  local  laws 
fixing  the  amount  of  compensation  to  any  coun- 
ty officer. 

2.  Saitb— Pabttax.  Invaliditt— Effbot. 

Act  Feb.  22,  1905  (24  St  at  Large^  p.  918). 
fixing  the  amount  of  compensation  to  be  paid 
county  officers,  is  not  unconstitutional  because 
of  the  invalidity  of  section  33  (page  927),  pro- 
viding for  the  salaries  of  officers  of  Oconee 
county. 

Appeal  from  Common  Pleas  Circuit  Court  of 
Oconee  Ck>unty ;  Dantzler,  Judge. 

Application  by  the  state,  on  the  relation  of 
W.  J.  Schroder,  county  treasurer  of  Oconee 
county,  for  writ  of  mandamus  against  O.  R. 
D.  Bums,  clerk  of  court  From  an  order 
refusing  the  writ,  relator  appeals.    Affirmed. 

Jaynes  &  Shelor,  for  appellant  Stribling 
ft  Hemdon,  for  respondent 

JONES,  J.  This  is  an  appeal  f^m  an 
order  of  Judge  Dantzler  denying  relator's 
application  for  a  writ  of  mandamus  to  require 
respondent  to  pay  over  to  relator  oartola 
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amounts  collected  by  him  as  fees,"  costs,  and 
conmiissions,  and  to  make  and  file  certain 
monthly  reports,  as  required  by  an  act  of  the 
General  Assembly,  approved  February  22, 
1905  (24  St  at  Large,  p.  018).  Judge  Dantas- 
ler  held  that  so  much  of  section  83  (page 
927),  of  said  act  as  undertakes  to  provide  for 
the  compensation  of  the  clerk  of  the  court  for 
Oconee  county  is  void,  because  violative  of 
article  8,  I  84^  and  for  this  reason  denied  the 
writ  From  such  decision  the  relator  ap- 
peals. 

The  act  in  question  is  entitled  "An  act  to 
fix  the  amount  of  compensation  to  be  paid  to 
the  county  officers  of  the  various  counties  of 
the  state,"  24  St  at  Large,  p.  91&  Section 
83  of  said  act,  providing  for  the  salaries  of 
the  officers  for  Oconee  county,  contains  this 
provision  with  reference  to  the  compensation 
of  the  clerk  of  the  court:  "Clerk  of  the 
court,  thirteen  hundred  and  fifty  dollars,  pay- 
able monthly:  Provided,  that  he  shall  col- 
lect all  fees,  costs  and  commissions  due  to 
him  by  virtue  of  his  office  and  pay  same  over 
to  the  county  treasurer  on  monthly  state- 
ments verified  by  him,  which  shall  be  a  part 
of  the  ordinary  county  funds." 

The  question  is  whether  this  claim  in  said 
act  violates' section  84  of  article  8  of  the 
€k>n8titution,  which  declares:  "The  General 
Assembly  of  this  state  shall  not  enact  local 
or  special  laws  concerning  any  of  the  follow- 
ing  subjects,  or  for  any  of  the  following  pur- 
poses, to  wit  ^  ^  ^  X.  To  fix  the  amount 
or  manner  of  compensation  to  be  paid  to  any 
county  officer,  except  that  the  laws  may  be 
so  made  as  to  grade  the  compensation  in 
proportion  to  the  population  and  necessary 
services  required.  XI.  In  all  other  cases 
where  a  general  law  can  be  made  applicable, 
no  special  law  shall  be  enacted.  Xn.  The 
General  Assembly  shall  forthwith  enact  gen- 
eral laws  concerning  said  subjects  for  said 
purposes,  which  shall  be  uniform  in  their 
operations:  Provided,  that  nothing  contain- 
ed in  this  section  shall  prohibit  the  General 
Assembly  from  enacting  special  provisions  in 
general  laws."  The  manifest  purpose  of  this 
provision  of  the  Constitution  is  to  uproot  the 
great  evil  of  local  and  special  legislation. 
Ten  subjects  are  therein  enumerated  (which 
include  the  matter  of  compensation  to  be  paid 
county  officers,  involved  iD  this  case),  as  to 
which  there  is  express  inhibition  of  local  or 
special  legislation,  and,  in  order  to  furth^ 
extend  the  inhibition,  it  is  declared  that  there 
snail  be  no  special  law  on  any  other  subject 
where  a  general  law  can  be  made  applicable. 
As  to  the  10  expressly  Inhibited  subjects  of 
local  or  special  legislation,  the  General  As- 
sembly is  directed  to  enact  general  laws,  sub- 
ject however,  to  the  provision  that  such  gen- 
eral laws  shall  be  uniform.  We  understand 
that  such  uniformity  must  exist  throughout 
the  state  as  distinguished  from  a  uniformity 
of  operation  within  a  county  or  other  subdi- 
▼Ision  of  the  state,  since  the  whole  scheme  of 
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this  article  of  the  Constitution  is  to  bring 
about  as  far  as  possible  general  laws  operat- 
ing with  substantial  uniformity  throughout 
the  state.  Then  follows  the  somewhat  per* 
plexing^  proviso  "that  nothing  contained  in 
the  section  shall  prohibit  the  General  As- 
sembly from  enacting  special  provisions  in 
general  laws."  The  difficulty  is  to  harmonize 
the  express  inhibition  of  local  or  special  legis- 
lation as  to  the  enumerated  subjects  with  the 
provision  allowing  special  provisions  in  gen- 
eral laws,  and  at  the  same  time  preserve  uni- 
formity of  legislation  with  respect  to  the 
enumerated  subjects.  To  reconcile  these  ap- 
parently conflicting  ideas,  we  must  construe 
"special  provisions  in  general  laws"  so  as  not 
to  practically  nullify  the  purpose  to  uproot 
local  or  special  legislation  as  to  certain  sub- 
jects and  to  secure  general  laws  thereon  hav- 
ing uniform  operation  throughout  the  state. 
We  understand  the  language,  "special  provi- 
sions in  general  laws,"  to  mean  provisions 
in  general  laws,  which,  while  having  a  limited 
application,  must  not  be  so  inconsistent  with 
the  general  scheme  or  purpose  of  the  statute 
as  to  prevent  substantial  uniformity  of  opera- 
tion throughout  the  state.  Such  was  the 
view  of  the  court  as  declared  in  State  v. 
Queen,  62  S.  C.  247,  261,  40  S.  B.  553,  654, 
wherein  Mr.  Justice  Gary,  speaking  for  the 
court,  used  this  language  in  reference  to  this 
section  of  the  (constitution:  "The  main  ob- 
ject was  to  secure  uniformity  as  to  the  sub- 
jects therein  mentioned,  and  any  legislation 
relating  to  those  subjects  which  substantially 
militates  against  uniformity  must  necessarily 
be  declared  unconstitutional."  In  the  case 
of  Grocery  Company  v.  Burnet,  61  S.  C  205, 
211,  39  S.  B.  381,  884,  58  L.  R.  A.  687,  thisf 
court  declared :  "It  may  be  regarded  as  set- 
tled that  local  or  special  statutes  upon  any 
of  the  10  enumerated  subjects  above  will  be 
declared  void,  and  that  the  express  prohibit 
tion  of  special  legislation  on  said  subjects 
shall  not  be  practically  annulled  or  evaded 
under  any  form  or  guise  of  legislation.  Stat^ 
V.  Higgins,  51  S.  a  51,  28  S.  B.  15,  88  L.  R. 
A.  561;  Dean  v.  Spartanburg  County,  69 
S.  C.  110,  87  S.  B.  226;  Nance  v.  Anderson 
Ck>unty,  60  S.  C.  501,  89  S.  B.  6."  In  the 
case  of  Grocery  Co.  v.  Burnet,  supra,  and  in 
the  case  of  Severance  v.  Murphy,  67  S.  C. 
410,  46  S.  B.  35,  the  court  considered  the  mat- 
ter of  special  provisions  in  general  laws  in 
reference  to  subjects  not  among  the  10  in- 
hibited, and  as  to  such  other  subjects  there 
must  necessarily  be  a  wider  range  for  legis- 
lative discretion.  In  State  v.  Queen,  supra, 
there  was  an  apparent  attempt  to  make  a 
general  law  with  respect  to  1  of  the  10  in- 
hibited subjects  of  local  or  special  legislation, 
and  is  therefore  more  analogous  to  this  case ; 
but  in  State  v.  Queen  the  statute  exempted 
the  county  of  Aiken  wholly  from  its  opera- 
tion, and  so  failed  to  be  a  general  law;  but 
the  court  held  that,  even  if  the  provisions  of 
the  statute  objected  to  could  be  regarded  ai 
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special  provisions  in  a  general  law,  they  yio* 
lated  the  principle  of  onlformity. 

The  act  in  question,  considered  as  a  whole, 
may  be  regarded  as  a  general  statute,  as  it 
operates  throughout  the  state  in  providing 
compensation  for  the  various  county  officers. 
The  salaries  or  compensation  l)rovided  are  in 
the  act  declared  to  be  gi*aded  in  proportion 
to  the  population  and  necessary  service  re- 
quired. With  reference  to  clerks  of  the 
court,  the  general  scheme  or  purpose  of  the 
statute  was  to  give  said  clerks  salaries  in 
lieu  of  fees,  etc.,  chargeable  against  the  re- 
spective counties  as  distinguished  from  fees, 
etc.,  which  are  payable  by  parties  in  civil 
xBases,  for  recording,  etc.  In  Abbeville  coun- 
ty, for  example,  the  salary  of  the  clerk  from 
the  court  is  fixed  at  $300,  and  in  the  county 
of  Anderson  at  $500 ;  but  in  Oconee  county 
the  salary  Is  $1,320,  in  lieu  of  all  fees,  costs, 
and  commissions  due  him  by  virtue  of  his 
office,  which  he  is  required  to  collect  and  pay 
over  to  the  county  treasurer  as  ordinary 
county  fimds.  No  other  clerk  of  court  is  re- 
quired to  pay  over  to  the  county  treasurer 
all  his  fees,  etc,  from  whatever  source  de- 
rived. This  provision  as  to  Oconee  county  is 
wholly  diiferent  from  the  general  plan  and 
purpose  of  the  act,  and  violates  the  require- 
ment as  to  uniformity.  We  therefore  agree 
with  the  circuit  court  that  so  much  of  section 
33  of  said  act  as. herein  referred  to  is  uncon- 
stitutional. But  as  it  is  the  duty  of  the 
court  to  sustain  the  validity  of  an  act  of  the 
General  Assembly  in  so  far  as  it  Is  possible 
to  do  so,  we  do  not  regard  the  vice  in  the 
particular  clause  under  consideration  as  suf- 
ficient to  destroy  the  whole  statute,  since  it 
is  separable  from  the  other  provisions  of  the 
statute  relating  to  Oconee  county  and  the 
other  counties  of  the  state. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

(78  S.  O.  178) 

ABLE  ▼.  SOUTHERN  RT.  et  al. 

(Supreme    Court  of    South   Carolina.    Jan.   Qu 
1906.) 

1.  Master  and  Servant— Joint  Torts. 

A  master  and  servaDt  are  jointly  liable  for 
the  willful  tort  of  the  servant  committed  in 
the  scope  of  his  employment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  S  1238.] 

2.  Removal  of  Causes— Sham  Defendant. 

In  an  action  against  a  master  for  willful 
tort  committed  by  his  servant  in  his  employ- 
ment, the  servant  is  a  proper  party,  and  the 
case  is  not  removable  to  the  United  States  court 
on  the  theory  that  he  is  a  sham  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42> 
Cent  Dig.  Removal  of  Causes,  §  79.] 

8.  Trial  —  Calendars— Hearing  of  Demttb- 

Though  Code  Civ.  Proc.  1902,  S  279,  par. 
2,  provides  for  three  calendars,  and  distin- 
guishes the  causes  which  shall  be  placed  on 
each,  and  a  demurrer  should  be  heard  on  a 
different  calendar  from  that  on  which  issues 
of  fact  to  be  tried  by  a  jury  are  placed,  where 
a  demurrer  to  a  pleading  in  a  cause  properly 
on  calendar  No.  1  because  of  Issues  of  fact  to 
be  tried  by  a  jury  is  heard  without  a  transfer 
to  calendar  No.  2,  it  is  a  mere  irregularity, 


not  affecting  the  Jurisdiction  and  Affording  no 
sufficient  ground  for  reversal. 

Appeal  from  Common  Pleas  Circuit  Court 
of  lyexlngton  County ;  Purdy,  Judge. 

Action  by  Mary  E.  Able,  administratrix 
of  Oliver  C.  Able,  against  the  Southern 
Railway  and  James  Alexander.  From  an 
order  refusing  to  remove  cause  to  the  United 
States   court,   defendants   appeal.    Affirmed. 

B.  L.  Abney,  B.  M.  Thomson,  and  R.  H. 
Welch,  for  appellant.  G.  T.  Graham  and  J. 
Wm.  Thurmond,  for  respondent 

WOODS,  J.  This  action  was  brought  by 
the  administratrix  of  Oliver  C  Able  for 
$21,000  damages  for  his  death  by  the  al- 
leged wrongful  acts  of  the  defendant  rail- 
way company  and  Its  codefendant  Alexander. 
The  complaint  alleges  that  the  defendant 
railway  company  is  a  corporation  duly  cre- 
ated and  existing  under  the  laws  of  the  state 
of  Virginia,  and  owned  and  operated  a  rail- 
road running  through  the  town  of  LeeevIUe, 
in  the  county  of  Lexington,  in  this  state; 
that  the  defendant  Alexander  was  a  servant 
in  its  employ  as  engineer  of  its  passenger 
locomotive  engine  which  struck  and  killed 
plaintiff's  Intestate  and  operated  the  same. 
The  allegation  of  the  complaint  which  al- 
leges the  joint  tort  and  which  1b  material  to 
this  appeal  is  as  follows :  'That  on  or  about 
the  13th  day  of  December,  1903,  the  said  OU- 
ver  C.  Able,  deceased,  plaintiff's  Intestate 
herein,  was  struck  and  killed  at  a  public 
crossing,  and  traveled  place  within  the  cor- 
porate limits  of  the  town  of  Leesville,  in  the 
county  of  Lexington  and  state  of  South 
Carolina,  by  a  locomotive  engine  with  a  train 
of  passenger  cars  attached  thereto,  operated, 
controlled  and  managed  by  the  defendants. 
And  the  plaintiff  alleges  that  the  death  of 
her  intestate,  the  said  Oliver  C  Able,  was 
caused  by  the  joint  and  concurrent,  negli- 
gent, reckless,  and  wanton  conduct  and  man- 
agement of  the  said  locomotive  engine  by  the 
defendants,  in  that  said  defendants  ran  said 
locomotive  and  train  of  cars  on  and  over 
said  railroad  track  and  in  the  corporate  lim- 
its of  the  said  town  of  Leesville  at  a  negli- 
gent and  reckless  rate  of  speed,  and  caused 
said  locomotive  engine  and  train  of  cars  to 
approach  the  public  crossing  in  Green  street, 
in  the  town  of  Leesville  aforesaid,  the  place 
at  which  plaintiff's  intestate  was  walking, 
at  a  negligent  and  reckless  rate  of  speed,  and 
then  and  there  negligently,  recklessly,  wan- 
tonly, and  willfully  caused  said  locomotive 
engine  to  strike  and  kill  plaintiff's  intestate, 
that  while  plaintifTs  intestate  was  In  plain 
view  of  the  defendants  and  was  actually 
seen  by  them  In  ample  time  for  them  to  have 
avoided  injuring  him,  and  while  plaintiff's 
Intestate's  back  was  toward  the  said  loco- 
motive  and  train  of  cars  which  was  ap- 
proaching the  plaintiff's  said  intestate  at 
said  public  crossing,  and  while  the  defend- 
ants saw  and  knew  the  perilous  position  of 
her  said  intestate  and  could  easily  have  avoid- 
ed injuring  him,  but  regardless  of  their  dutf 
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In  that  respect,  and  regardless  of  the  rights 
of  the  plaintiff's  intestate,  and  in  utter  dis- 
regard of  hnman  life,  and  without  ringing 
the  bell  or  sounding  the  whistle  of  said  loco- 
motive, and  without  observing  any  care  or 
caution  whatsoever,  the  said  defendant  ran 
said  locomotive  eugine  and  train  of  cars  over 
said  railroad  track  within  the  corporate  limits 
of  the  town  of  Leesville  aforesaid  at  a  negli- 
gent and  reckless  rate  of  speed,  and  then  and 
there  negligently,  recklessly,  and  wantonly 
caused  said  locomotive  engine  to  strike  and 
kill  plaintiff's  said  Intestate  at  said  public 
crossing  on  said  railroad  track  as  he  was  in 
the  act  of  stepping  off  of  said  railroad 
track  at  said  public  crossing." 

Within  due  time,  on  April  27.  1904,  the  de- 
fendant Southern  Railway  Ck)mpany  filed  its 
petition  and  bond  for  the  removal  of  the 
cause  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolina. 
The  railway  company  on  April  28th  an- 
swered the  complaint,  denying  its  allegations 
and  pleading  contributory  negligence.  On 
the  same  day  the  defendant  Alexander  de- 
murred to  the  complaint  on  the  ground  that 
it  failed  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  him.  On  the 
call  of  the  cause  on  calendar  No.  1,  Hon.  R, 
O.  Purdy,  the  presiding  judge,  refused  the 
petition  for  removal,  and  the  appeal  luvolves 
chiefly  the  correctness  of  this  ruling. 

As  stated  in  appellants'  argument,  the  peti- 
tion of  the  railway  company  for  removal  al- 
leges (1)  that  the  complaint  averred  no  fact  to 
charge  the  defendant  railway  company  with 
X>artlcipation  in  alleged  willful  and  wanton 
acts  of  its  codefendant  Alexander  and  show- 
ed a  separable  controversy;  and  (2)  upon  In- 
formation  and  belief  that  Its  codefendant 
Alexander  was  made  defendant  to  the  8ult» 
under  the  allegation  that  he  to  a  resident 
and  citizen  of  the  istate  of  South  Carolina^ 
solely  for  the  purpose  of  preventing  the  re- 
moval of  the  cause  to  the  United  States  court, 
and  that  he  is  merely  a  nominal  or  sham  de- 
fendant and  not  a  necessary  or  indispen- 
sable party  to  the  action,  that  the  said  code- 
fendant cannot  be  made  to  respond  to  any 
judgment  that  may  be  had  against  him  in  the 
cause,  and  that  the  petitioner  does  not  be- 
lieve it  is  intended  eventually  to  obtain  a 
judgment  against  him.  The  first  ground 
was  not  urged  in  the  argument  for  the 
reason,  no  doubt  that  the  conclusive  opin- 
ion of  the  circuit  judge  Is  fully  sustained 
by  the  cases  of  Schumpert  v.  Ry.  Oo.,  65 
S.  C.  832,  43  S.  B.  818»  05  Am.  St  Rep. 
802 ;  Carson  v.  Ry.  Co.,  68  S.  C.  55,  46  S.  E. 
525;  Id.,  194  U.  S.  186,  24  Sup.  Ct  609,  48 
L.  Ed.  907.  Under  these  authorities  the 
master  and  servants  are  jointly  liable  for  the 
willful  tort  of  the  servant  committed  in  the 
scope  of  bis  employment  while  in  the  master's 
service.  The  application  of  this  principle  al- 
so disposes  of  the  second  ground. 

If  a  tort  was  committed,  and  the  defendant 
Alexander  is  responsible  therefor  jointly  with 
the  railway  company,  he  is  s  proper  party  to 


the  action,  and  is  in  no  legal  sense  a  sham  de- 
fendant because  a  judgment  could  not  be  col- 
lected from  him  for  lack  of  property.  No  one 
can  be  a  sham  defendant  who  is  legally  liable 
in  the  action.  It  is  not  averred  in  the  petition 
that  the  facts  alleged  in  the  complaint  consti- 
tutini;  the  cause  of  action  against  Alexander 
and  giving  the  state  court  jurisdiction  are 
not  stated  in  good  faith,  but  pretensively,  as, 
for  example,  that  Alexander  is  known  to  the 
plaintiff  not  to  be  a  resident  of  the  state,  or 
not  to  have  been  the  engineer  in  charge  of  the 
locomotive,  and  was  fraudulently  made  a  par- 
ty to  defeat  the  right  of  the  railway  company 
to  have  the  cause  removed. 

The  view  of  the  defendant  railway  company 
that,  though  Alexander  may  be  jointly  liable 
as  a  matter  of  fact  and  law,  yet  he  was  a  sham 
defendant  because  the  plaintiff,  as  defendant 
believes,  does  not  expect  to  collect  her  money 
from  him,  but  from  the  railway  company,  is 
erroneous.  If  all  this  were  proved,  it  could  not 
confer  upon  Alexander  or  any  one  else  the  right 
to  have  the  action  against  him  dismissed.  The 
following  clear  statement  of  the  principle  un- 
der consideration  made  by  Chief  Justice 
Fuller  in  the  beginning  of  the  opinion  in 
Chesapeake  &  Ohio  Ry.  Co.  v.  Dixon,  179  U. 
S.  131,  135,  21  Sup.  Ct  67,  45  L.  Ed.  123,  is 
conclusive:  "The  question  to  be  determined 
is  whether  the  Court  of  Appeals  of  Kentucky 
erred  in  affirming  the  action  of  the  Boyd 
circuit  court  in  denying  the  application  to 
remove.  And  that  depends  on  whether  a 
separable  controversy  appeared  on  the  face 
of  plaintiff's  petition  or  declaration.  If  the 
liability  of  the  defendants,  as  set  forth  in 
that  pleading,  was  joint,  and  the  cause  of  ac- 
tion entire,  then  the  controversy  was  not 
separable  as  matter  of  law,  and  plaintiff's 
purpose  in  joining  Chalkey  and  Sidles  was 
immaterial.  The  petition  for  removal  did 
not  charge  fraud  in  that  regard,  or  set  up 
any  facts  and  circumstances  Indicative  there- 
of, and  plaintiff's  motive  in  the  performance 
of  a  lawful  act  was  not  open  to  inquiry." 
Carson  v.  Railway  Co..  supra;  Powers  v. 
Railway  Co.,  169  U.  S.  92,  18  Sup.  Ct  264,  42 
L.  Ed.  673. 

From  the  foregoing  discussion  It  Is  also  ob- 
vious that  the  complaint  states  a  cause  of 
action  against  the  engineer  Alexander,  and 
his  demurrer  was  properly  overruled.  He  in- 
sists, however,  that  as  the  cause  had  not 
been  docketed  on  calendar  No.  2,  the  cir- 
cuit judge  was  without  jurisdiction  to  hear 
the  demurrer  against  his  objection  upon  the 
call  of  the  case  on  calendar  Na  1.  The  sec- 
ond paragraph  of  section  279  of  the  Code  of 
Civil  Procedure  of  1902,  provides  specifically 
for  three  calendars,  and  distinguishes  the  caus- 
es to  be  placed  on  each. 

Though  the  different  calendars  and  the 
character  of  the  causes  properly  on  each  are 
recognized  in  the  same  section  of  the  Code  of 
1902,  the  second  paragraph,  providing  for  the 
three  calendars,  is  entirely  omitted.  Enough 
of  the  section  remains,  however,  taken  in 
connection  with  other  sections  of  the  statute, 
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CO  make  it  clear  that  a  demurrer  should, 
in  the  regular  conduct  of  the  business  of  the 
court,  be  heard  on  a  different  calendar  from 
that  on  which  Issues  of  fact  to  be  tried  by  a 
Jury  are  placed.  When  there  has  been  a  de- 
murrer to  a  pleading  In  a  cause  properly  dock- 
eted on  calendar  No.  1,  because  the  Issues  of 
fact  are  for  trial  by  a  Jury,  if  the  cause  has 
not  been  also  docketed  on  calendar  No.  2  for 
the  hearing  of  the  demurrer,  either  party  may 
move  to  have  it  docketed  on  calendar  No.  2  for 
the  hearing  of  the  demurrer.  Threatt  v.  Brew- 
er Co.,  42  S.  a  92.  19  S.  E.  1009.  In  this  case 
the  defendant  merely  objected  to  hearing  the 
demurrer  on  calendar  No.  1,  but  made  no  mo- 
tion to  docket  on  calendar  No.  2.  There  was 
no  showing  that  the  defendant  was  taken  by 
surprise  or  was  deprived  of  a  full  hearing, 
and  hence  hearing  the  demurrer  on  calendar 
No.  1  was  at  most  an  Irregularity  In  no  wise 
affecting  the  Jurisdiction  and  affording  no 
sufficient  ground  for  reversal.  Ward  v.  Tele- 
graph Company,  62  S.  C.  274,  40  S.  E.  670. 
The  Judgment  of  this  court  Is  that  the  or- 
ders appealed  from  be  affirmed. 


(7S  8.  a  140) 

FRASIER  v.  CHARLESTON  A  W.  a  RT. 
CO. 

(Supreme  Court  of  South   Carolhia*    Dec.  20, 
1905.) 

1.  CARBIEBS— INJUBT    TO    FbEIOHT— LllflTINQ 

Ljabiutt— Action  bt  Consignee. 

In  an  action  against  a  carrier  for  injury 
to  a  horse  shipped,  where  the  carrier  sets  up 
a  sj^ial  contract  limiting  its  liability,  the 
consignee  may  show  the  contract  was  not  bind- 
ing on  him  because  not  signed  by  the  shipper 
until  after  the  injury,  and  on  agreement  that 
it  should  not  affect  the  rights  of  the  consignee. 

2.  Same— Special  Contbact. 

Where,  in  an  action  to  recover  for  injury 
to  freight  shipped  from  a  foreign  state,  the 
carrier  sets  up  a  special  contract,  the  consignee 
may  show  that  the  contract  was  void  under  the 
laws  of  the  foreign  state  without  pleading  such 
laws. 

8.  Trial  —  Statutes— FoBiciGN   Laws— Con- 
struction. 

The  construction  of  the  laws  of  a  foreign 
state  is  for  the  court. 

[Ed.  Note. — For  cases  In  point,  tee  vol.  46, 
Cent  Dig.  Trial,  §  327.] 

4.  Cabbiebs—Contbaot— Construction. 

In  an  action  by  a  consignee  for  damages 
arising  from  injuries  to  freight  shipped  from  a 
foreign  state,  the  contract  must  be  construed 
according  to  the  laws  of  the  state  in  which  it 
was  executed. 

5.  Same— Limitation  of  Liabilitt. 

Under  the  laws  of  Georgia  a  carrier  can- 
not bind  the  shipper  by  a  contract  limiting  the 
liability  of  the  carrier,  unless  it  is  signed  by 
the  shipper  at  the  time  of  the  shipment. 

[Bd.   Note. — For  cases  in  point,  see   vol.  9^ 
Cent.  Dig.  Carriers,  §§  678,  691-694.] 

6.  Constitutional  Law— Contbact  of  Cab- 
rieb— Equal  Protection  of  Laws. 

Act  Feb.  23,  1903  (24  St  at  Large,  p.  81), 
providing  a  penalty  against  a  common  carrier 
for  failing  to  adjust  and  pay  within  a  specified 
time  the  claim  of  a  shipper  for  loss  or  damage 
to  goods,  is  not  unconstitutional  as  denying 
to  common  carriers  the  equal  protection  of  the 
laws. 


7.  Carriers  —  Injury  to  Livb  Stock  —  In- 
structions. 

In  an  action  against  a  carrier  for  injury  to 
a  horse  shipped,  an  instruction  that  if  defend- 
ant furnished  a  safe  means  of  unloading  the 
horse  in  question,  and  the  injury  did  not  occur 
on  account  of  the  unsafe  condition  of  the  same, 
plaintiff  could  not  recover,  was  erroneous,  in 
eliminatinp:  the  question  whether  defendant  was 
negligent  m  furnishing,  a  suitable  place  for  un- 
loading and  in  the  use  of  the  appliances  at 
hand. 

8.  TRIATr-lNSTRUCrrTONS. 

An  instruction  assuming  the  existence  of 
a  contract  in  dispute  was  properly  refused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  |§  420-423.] 

9.  Carriers  —  Unloading  Live  Stock— Lia- 
bility OF  Carrier. 

Under  a  special  contract  making  It  the 
duty  of  a  shipper  to  unload  a  horse,  if  the 
agent  of  the  carrier  Is  present  and  assisting  in 
unloading  the  horse  in  an  unsafe  way,  and  the 
horse  is  mjured,  the  carrier  la  liable. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  9, 
Cent  Dig.  Carriers,  §  924.] 

10.  Trial  —  Instructions  —  Assuming    Dis- 
puted Facts. 

Where  a  special  contract  was  denied,  an 
Instruction  that  the  shipper  ratified  the  special 
contract  limiting  its  liability  by  accepting  re- 
duced rates  of  freight  was  properly  refused. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;  J.  A.  McDonald,  Special 
Judge. 

Action  by  T.  B.  Frasier  against  the 
Charleston  &  Western  Carolina  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed* 

8.  J.  Simpson  and  Parker  &  Greene,  for 
appellant    Wm.  N.  Graydon,  for  respondent 

JONES,  J.  The  plaintiff  brought  this 
action  for  damages  for  loss  of  a  horse,  which 
died  from  injuries  received  in  transportation 
from  Augusta,  Ga.,  to  Mt  Carmel,  S.  C  and 
for  the  penalty  of  $50,  as  provided  by  statute 
for  failing  to  adjust  and  pay  said  claim  with- 
in ninety  days.  The  jury  rendered  a  verdict 
for  the  whole  amount  claimed,  including  the 
penalty,  and  defendant  now  seeks  to  reverse 
the  judgment  thereon. 

1.  The  first  exception  alleges  error  in  re- 
fusing to  strike  out  of  the  deposition  of 
plaintiff's  witness  James  S.  Carswell  so 
much  of  the  testimony  therein  as  sought  to 
show  when  the  contract  of  shipment  was 
signed  by  him  and  why  the  same  was 
signed.  It  is  contended  that  plaintiff,  having 
introduced  said  contract  in  evidence  as  the 
basis  of  his  action,  should  not  have  been 
allowed  to  vary  its  terms,  or  Impeach  it,  or 
relieve  himself  of  its  obligation.  This  ex- 
ception is  founded  on  a  misconception  of  the 
circumstances.  The  plaintiff  did  not  make 
said  contract  the  basis  of  his  action.  The 
defendant  by  its  answer  set  up  a  special 
contract  limiting  its  liability,  and  evidence 
of  such  contract  was  sought  to  be  brought 
out  by  defendant  on  cross-examination. 
The  plaintiff  was  properly  allowed  to  offer 
testimony  that  the  said  alleged  contract  was 
not  binding  on  plaintiff,  and  that  it  was  not 
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signed  by  the  shipper  until  10  days  after  the 
shipment  and  after  the  injury  to  the  horae» 
and  with  the  understanding  that  it  would  not 
be  prejudicial  to  piaintifTs  claim  tor  dam- 
ages. 

2.  The  second  exception  assigns  error  in 
allowing  the  plaintiff  to  offer  in  evidence  the 
Code  of  Georgia,  when  he  had  not  pleaded 
the  matters  therein  sought  to  be  proved. 
The  general  rule  is,  "where  a  party  seeks 
either  to  recover  or  defend  under  a  foreign 
law,  such  law  must  be  pleaded  and  proved 
like  any  other  fact,  since  the  court  cannot 
ex  officio  take  notice  of  the  laws  of  a 
foreign  state.'*  9  Bncy.  PI.  &  Pr.  542.  The 
plaintiff's  cause  of  action  did  not  arise  in 
Georgia,  nor  does  the  complaint  seek  to 
establish  a  right  founded  on  the  laws  of 
Georgia.  He  sues  In  tort  to  recover  damages 
arising  from  a  breach  of  the  carrier's  general 
duty  under  the  law  to  safely  deliver  the 
freight  consigned  to  him,  a  breach  which 
occurred  in  this  state.  The  law  of  Georgid 
not  being  essential  to  plaintiff's  cause  of 
action,  it  was  not  necessary  to  plead  the 
same.  The  plaintiff  merely  sought  to  avail 
himself  of  the  law  of  Georgia  in  reply  to 
defendant's  answer  setting  up  a  special  con- 
tract made  In  Georgia,  in  which  case  It  was 
.  clearly  admissible  for  plaintiff,  without 
having  pleaded  the  same,  to  prove  the  law 
of  Georgia  in  order  to  show  the  Invalidity 
of  the  legal  effect  of  the  special  contract 
alleged  by  defendant  In  the  case  of  Bose- 
mand  v.  Southern  By.,  66  S.  C.  02,  44  S.  S. 
574,  the  cause  of  action  arose  in  Georgia,  and 
it  was  necessary  to  allege  the  laws  of 
Georgia  as  one  of  the  facts  constituting 
plaintiff's  cause  of  action.  In  the  case  of 
Association  v.  Bice,  68  S.  O.  239,  47  S.  BL 
63,  while  it  was  not  necessary  for  the  plain- 
tiff to  anticipate  a  defense  by  way  of  coun- 
terclaim and  allege  in  his  complaint  the  law 
of  Virginia,  yet,  inasmuch  as  the  Code  re- 
quires a  reply  to  a  counterclaim,  if  it  is  to 
be  contested,  it  was  necessary  to  plead  in 
reply  to  the  counterclaim  the  law  of  Yii^ 
ginia  relied  on  to  defeat  said  counterclaim. 
These  cases  cited  by  appellant  illustrate  the 
general  rule  stated,  but  do  not  apply  to  this 
case,  which  is  governed  by  the  rule  stated 
in  Price  v.  Bailroad,  38  S.  C.  210,  17  S.  E. 
732,  which  allowed  plaintiff  to  offer  evi- 
dence to  invalidate  a  release  set  up  in  the 
answer  without  having  pleaded  in  reply,  b^ 
cause  under  section  189  of  the  Code  of  Civil 
Procedure  1902  plaintiff  was  not  required 
to  reply  to  such  defense,  since  the  allegation 
of  new  matter  in  the  answer,  not  relating  te 
a  counterclaim,  is  to  be  deemed  controverted 
by  the  adverse  party. 

The  third  exception  charges  error  in  re- 
fusing defendant's  motion  for  nonsuit  on 
the  ground  that  the  evidence  showed  conclu- 
sively that  the  horse  injured  was  not  the 
property  of  the  plaintiff  at  the  time  of  the 
injury.  There  is  no  ground  for  this  excep- 
tion*   The  witness  Carswell,  who  shipped  the 


horse  to  plaintiff,  testified  that  he  sold  the 
horse  to  plaintiff  for  $125,  and  plaintiff  testi- 
fied he  gave  that  sum  for  the  horse. 

The  fourth  exception  imputes  error  in 
charging  the  Jury  as  follows:  **The  statute 
law  of  Georgia  has  been  introduced  in  evi- 
dence, which  provides  that  a  common  carrier 
cannot  limit  its  common-law  liability,  but 
they  can  make  express  contracts  and  be 
bound  thereby.  I  charge  you  under  that 
statute,  and  it  construes  the  law  of  Georgia, 
that,  when  a  bill  of  lading  is  issued  and  is 
signed  only  by  the  common  carrier,  the 
shipper  is  bound  by  all  of  the  general  pro- 
visions in  that  bill  of  lading,  whether  signed 
by  the  shipper  or  not  But  any  special 
contract  limiting  its  liability,  there  must  be  a 
signing  of  the  contract  by  the  shipper,  or  he 
must  expressly  assent  to  the  terms  of  the 
contract  The  mere  acceptance  of  a  bill  of 
lading  by  the  shipper,  and  his  acting  upon  it, 
will  bind  him  so  far  as  a  general  contract 
is  concerned,  but  it  will  not  bind  him 
as  to  limiting  the  liability  of  the  common 
carrier,  but  he  must  sign  it  at  the  time  of 
shipping  or  expressly  assent  thereto.  I 
charge  you  that  is  the  law  of  Georgia.  If 
you  find  from  the  testimony  that  at  the  time 
of  this  shipment  this  bill  of  lading  was 
delivered  to  Mr.  Carswell  or  some  one  acting 
as  his  agent  and  he  shipped  it  under  the 
bill  of  lading,  he  is  bound  by  the  general 
provisions  of  that  bill  of  lading,  and  so  is 
the  plaitftiff  in  this  case."  The  specifications 
of  error  are:  (1)  That  plaintiff  could  not 
avail  himself  of  the  law  of  Georgia  without 
having  pleaded  the  same;  (2)  that  the 
charge  was  upon  the  facts,  in  violation  of 
article  5,  8  26,  of  the  Constitution;  (3)  that 
it  was  competent  to  show  a  ratification  of 
the  contract  after  shipment,  such  as  would 
bind  the  plaintiff.  The  first  specification 
above  cannot  be  sustained  for  reasons  given 
in  considering  the  second  exception. 

3.  The  second  specification  cannot  be  sus- 
tained because  the  testimony  as  to  the  law  of 
Georgia  was  documentary,  and  it  was  the 
duty  of  the  court  to  construe  it  "While  it 
is  true  that  what  is  the  law  of  another  state 
is  a  fact  to  be  proven  (Home  v.  McBae,  53 
S.  C.  51,  80  S.  E.  701),  yet  it  is  not  a  charge 
upon  the  facts  for  the  court  to  construe  the 
language  of  documentary  evidence  such  as 
the  statute  of  another  state."  State  v. 
Whittle,  59  S.  C.  304,  37  S.  E.  923. 

4.  There  was  no  evidence  of  any  act  on 
the  part  of  the  plaintiff  or  his  alleged  agent 
which  tended  to  show  a  ratification  of  the 
alleged  special  contract  unless  such  ratifi- 
cation could  be  inferred  from  the  mere  ac- 
ceptance of  the  bill  of  lading  containing  the 
special  contract  signed  only  by  the  carrier. 
The  evidence  was  undisputed  that  the  ship- 
per did  not  sign  the  contract  until  10  days 
after  the  shipment  when  the  shipper  and 
the  agent  of  defendant  knew  of  the  injury 
to  the  horse,  and  after  representation  by  de- 
fendant's agent  that  such  signing  by  the 
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shipper  would  not  hurt  plalntifTs  case. 
''A  common  carrier  camiot  limit  his  legal 
liability  by  any  notice  given,  either  by  pub- 
lication or  by  entry  on  receipts  given  or 
tickets  sold.  He  may  make  an  express  con- 
tract and  win  then  be  governed  thereby." 
In  order,  therefore,  to  make  a  valid  con- 
tract In  Georgia  so  as  to  bind  the  shipper  to 
stipulations  limiting  the  carrier's  *  common- 
law  liability  for  Injury  not  the  result  of  the 
carrier's  negUgoice,  the  shipper  must  ex- 
pressly assent  to  such  stipulations.  "Mere 
acceptance  of  the  bill  of  lading  does  not 
establish  the  shipper's  assent  to  stipula- 
tions of  this  kind."  Central  Railroad  v.  Has- 
selkus  (Ga.)  17  S.  E.  838, 44  Am.  St  Rep.  87. 
The  special  contract  sought  to  be  established 
by  defendant  contained,  among  other  things,  a 
provision  limiting  liability  for  damages  for 
loss  or  injury  to  the  horse  to  $60.  Such  a 
contract  when  fairly  made  upon  considera- 
tion is  binding  on  the  shipper.  Johnstone  v. 
Railway  Ca,  39  8.  G.  56,  17  S.  B.  512.  The 
circuit  court,  however,  charged  In  effect  that 
the  existence  and  validity  of  the  special  con- 
tract set  up  in  this  case  must  be  governed 
by  the  law  of  Georgia,  where  it  was  made, 
and  that  the  shipper  would  not  be  bound 
by  such  stipulation  in  the  bill  of  lading  un- 
less he  expressly  assenred  thereto.  We 
think  the  circuit  court  was  correct  in  this, 
and  that  all  exceptions  by  appellant  based 
upon  a  contrary  view  must  be  overruled. 
The  general  rule  on  this  subject  is  that 
clearly  stated  in  Scudder  v.  Union  Nat 
Bank,  01  U.  &  406,  412,  23  U  Ed.  245. 
'^Matters  bearing  upon  the  execution,  the 
interpretation,  or  validity  of  a  contract  are 
determined  by  the  law  of  the  place  where 
the  contract  Is  made.  Matters  connected 
with  its  performance  are  regulated  by  the 
law  prevailing  at  the  place  of  performance. 
Matters  respecting  the  remedy,  such  as 
bringing  of  suits,  admissibility  of  evidence, 
statutes  of  limitations,  depend  upon  the  law 
of  the  place  where  the  suit  is  brought"  In 
Levy  V.  Boas,  2  Bailey,  219,  23  Am.  Dec.  134, 
approved  in  Ayres  v.  Audubon,  2  Hill,  604, 
it  is  declared  that :  '*The  lex  loci  contractus 
is  to  be  observed  in  deciding  on  the  nature, 
validity,  and  construction  of  the  contract; 
but  the  form  of  the  action^  the  course  of 
Judicial  proceeding,  and  the  time  when  the 
action  must  be  commenced,  must  be  direct- 
ed exclusively  to  the  laws  of  the  state  in 
which  the  action  Is  brought"  This  general 
rule  is  well  settled  and  understood,  but  the 
real  contention  in  this  case  is  whether  the 
requirement  by  the  Georgia  law  that  the 
shipper  shall  expressly  assent  to  the  special 
contract,  touches  the  validity  of  the  contract 
or  only  the  remedy  upon  it  or  the  evidence 
of  it  Upon  a  similar  contract  the  Supreme 
Court  of  Massachusetts,  In  Uoadley  v.  North- 
ern Trans.  Co.,  115  Mass.  304,  15  Am.  Rep. 
106,  held  that  the  question  was  one  of  evi- 
dence, and  was  to  hie  determined  by  the  law 
of  the  place  where  the  suit  is  brought;  while 


in  Missouri,  in  the  case  of  Hartmann  v. 
Louisville,  etc.,  Ry.  Co.,  39  Ma  App.  88, 
it  was  held  that  the  question  related  to  the 
validity  of  the  contract,  and  was  governed 
by  the  law  of  the  place  of  contract  We 
think  this  latter  rule  is  the  correct  one.  The 
contract  was  alleged  to  have  been  made  in 
Georgia  concerning  a  shipment  from  that 
state  into  South  Carolina.  It  was  there- 
fore not  to  be  fully  performed  in  South  Car- 
olina,  but  was  to  be  at  least  partly  perform- 
ed in  Georgia,  where  made.  It  therefore 
falls  within  the  general  rule  stated  in  4  El- 
liott on  Railroads,  i  1506:  "The  law  of  the 
place  where  it  is  made  and  is  to  be  perform- 
ed, either  in  whole  or  in  part  governs  as 
to  its  nature,  validity,  and  lntai>retation." 
To  treat  the  question  as  relating  to  the 
remedy,  or  the  evidence  of  the  contract  Is 
to  assume  that  a  contract  has  been  made  to 
be  evidenced  and  enforced,  whereas  the  real 
question  is  whether  any  such  contract  exists. 
By  the  law  of  Georgia,  there  is  no  contract 
limiting  common-law  liability,  unless  the 
shipper  expressly  assents  thereto. 

5.  The  seventh,  ninth,  and  thhrteenth  ex- 
ceptions raise  the  question  that  the  act  of 
February  23,  1003  (24  St  at  Large,  p.  81), 
providing  a  penalty  against  a  common  car- 
rier for  failing  to  adjust  and  pay  within  a 
specified  time  the  claim  of  a  shipper  for  loss 
or  damage  to  goods  while  In  the  possessloo 
of  the  carrier,  is  unconstitutional,  in  that  it 
denies  to  common  carriers  the  equal  protec- 
tion of  the  laws.  This  question  has  been 
recently  discussed  in  the  case  of  Seegers  v. 
Seaboard  Air  Line  Ry.  (decision  filed  No- 
vember 13,  1905)  52  S.  Bl  797,  and  the  con- 
stitutionality of  the  act  was  sustained,  and 
we  are  satisfied  that  such  conclusion  Is  cor- 
rect 

6w  The  appellantfs  fourteenth  exception  al- 
leges error  in  refusing  to  instruct  the  Jury  as 
follows:  "That  under  the  contract  offered 
in  evidence  in  the  case,  it  Is  provided  that 
the  owner  or  shipper,  shall  unload  the  horse 
shipped,  and  if  in  so  doing,  through  any  act 
or  omission  on  his  part  solely  the  horse 
was  injured,  the  plaintiff  cannot  recover." 
This  request  is  faulty  in  assuming  the  exist- 
ence of  a  special  contract  a  matter  in  con- 
troversy. Furthermore,  the  provision  in  the 
alleged  contract  was  **that  the  owner  and 
shipper  is  to  load,  transfer,  and  unload  said 
stock,  with  the  assistance  of  the  company's 
agent  or  agents,  at  his  own  risk."  It  is  a 
primary  duty  of  the  carrier  to  load  and  un- 
load freight  and  it  cannot  transfer  to  the 
shipper  or  owner  the  consequences  of  Its 
own  negligence  in  these  particulars.  Craw- 
ford V.  Railway  Co.,  56  S.  a  149,  34  S.  B.  80. 
The  complaint  was  based  upon  the  charge 
that  plaintiff's  horse  was  injured  through 
the  negligence  of  the  defendant  in  falling  to 
provide  a  safe  and  suitable  place  at  which  to 
unload  said  horse,  and  in  failing  to  provide 
a  safe  and  suitable  passageway  or  gang- 
plank on  which  to  unload  said  horse,  and  In 


s.a) 


POOLER  v.  SMITH. 


967 


carelessly  leading  said  horse  over  a  slick 
piece  of  iron.  The  evidence  tended  to  show 
that  the  horse  slipped  and  fell  and  was  In- 
jured while  being  led  from  the  car  by  plain- 
tiff and  defendant's  agent  over  a  slick  piece 
of  sheet  iron  ased  to  connect  the  car  with 
the  platform.  It  may  be  true  that,  if  the  in- 
Jury  to  the  horse  was  caused  solely  by  the 
negligence  of  the  plaintiff  while  unloading, 
there  should  not  be  a  recovery;  but  the  re- 
quest to  charge  was  not  so  framed  as  to 
submit  such  question. 

7.  The  fifteenth  exception  charges  error 
in  refusing  to  instruct  the  Jury  in  these 
words :  ''If  the  Jury  find  that  the  defendant 
furnished  a  safe  and  suitable  means  of  un- 
loading the  horse  in  question,  and  that  the 
injury  did  not  occur  on  account  of  the  unsafe 
condition  of  the  same,  the  plaintiff  cannot 
recover."  This  request  was  incorrect  in  elim- 
inating the  question  whether  the  defendant 
was  negligent  in  furnishing  a  safe  and  suit- 
able place  for  unloading  and  in  the  use  of 
the  appliances  at  hand.  The  court  charged 
In  lieu  of  such  request:  "If  they  furnished 
safe  and  suitable  means  to  unload  the  horse, 
and  an  injury  did  occur,  and  did  not  occur 
from  unsafe  and  unsuitable  appliances,  or 
from  the  negligence  of  the  defendant,  the 
plaintiff  cannot  recover."  This  modification 
of  defendant's  erroneous  request  to  charge 
is  not  to  be  construed  as  leaving  it  open  to 
the  Jury  to  consider  acts  of  negligence  on  the 
part  of  the  defendant  not  alleged  in  the 
complaint,  but  is  to  be  construed  with  refer- 
ence to  the  negligence  alleged  in  the  com- 
plaint 

&  The  sixteenth  exception  assigns  error 
in  declining  to  charge  the  Jury  as  follows: 
"If  the  defendant  had  suitable  facilities  for 
unloading  stock,  and  the  plaintiff  failed  to 
use  the  same,  he  cannot  complain  of  the  com- 
pany on  that  account,  but  is  himself  respon- 
sible for  any  damage  caused  by  a  failure  to 
use  the  same."  The  request  was  properly 
refused,  as  it  is  the  duty  of  the  carrier  not 
only  to  furnish  suitable  facilities  for  unload- 
ing stock,  but  to  use  such  facilities  with  due 
care.  The  request  to  charge  was  doubtless 
framed  under  appellant's  view  that  plaintiff 
had  made  a  valid  contract  exempting  defend- 
ant from  all  duty  with  respect  to  unloading, 
except  to  place  at  the  shipper's  disposal  ap- 
pliances which,  if  used  by  him,  would  have 
resulted  in  a  safe  unloading.  There  was 
some  testimony  that  there  were  some  timber 
or  skids  at  hand,  which,  if  they  had  been 
placed  as  guards  on  the  sides  of  the  piece 
of  sheet  iron  used  as  a  gangway,  would  have 
prevented  the  horse  from  slipping  and  fail- 
ing between  the  car  and  the  platform,  ns 
happened;  but.  If  the  use  of  the  slick  sheet 
Iron  for  that  purpose  without  such  guards 
was  negligent,  it  was  the  negligence  of  the  de- 
fendants-present and  with  the  assistance  of 
the  plaintiff  attemplng  to  perform  its  duty  as 
a  carrier. 

g.  The   seventeenth  exception   raiaes  the 


question  that.  If  Carswell,  the  shipper  of  the 
horse  for  plaintiff,  signed  the  alleged  special 
contract  10  days  after  the  shipment  and 
injury  to  the  horse,  that  would  bind  plain- 
tiff as  a  ratification  of  the  contract  We 
have  already  alluded  to  the  testimony  as  to 
the  circumstances  under  which  Carswell  sign- 
ed the  contract,  viz.,  that  it  was  after  the  in- 
Jury  and  upon  representation  by  defendant's 
agent  that  plaintiff's  case  would  not  be  prej- 
udiced thereby.  It  would  have  been  error  to 
have  instructed  the  Jury  in  accordance  with 
appellant's  contention. 

10.  The  eighteenth  exception  is  as  follows : 
'because  his  honor  erred  in  refusing  the  de- 
fendant's eleventh  request  to  charge,  as  fol- 
lows: *If  plaintiff,  after  receiving  knowl- 
edge that  the  horse  was  shipped  under  a 
special  contract  limiting  the  Uabillty  to  $60, 
and  with  knowledge  that  such  horse  was  so 
shipped,  accepted  the  reduced  rate  of  freight 
and  thereby  obtained  for  himself  an  advan- 
tage, he  cannot  repudiate  the  contract  with- 
out paying  or  offering  to  pay  the  full  rate  of 
freight  In  other  words,  he  cannot  accept 
the  advantages  under  said  special  contract, 
with  a  knowledge  of  its  terms,  and  repudiate 
the  liabilities  of  such  contract'  It  is  sub- 
mitted that.  If  the  plaintiff  with  such  knowl- 
edge accepted  the  reduced  rate  of  freight 
he  thereby  ratified  the  contract  of  shipment 
upon  which  it  was  based,  and  it  would  be 
unjust  unreasonable,  and  Illegal  to  allow 
him  to  recover  more  than  the  amount  speci- 
fied in  said  contract"  The  request  was  prop- 
erly refused,  as  it  assumed  the  vital  question 
in  issue  as  to  whether  there  was  any  such 
special  contract 

Such  exceptions  as  may  not  have  been  spe- 
cifically mentioned  herein  have  been  duly 
considered,  and  are  controlled  by  the  prin- 
ciples herein  announced. 

All  exceptions  are  overruled,  and  the  Judg- 
ment of  the  circuit  court  is  affirmed. 


(It  S.  0.  102) 
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(Supreme  Court  of  South  Carolina.    Nov.  27, 
1905.) 

L  AppkaIt-Objections  to  Evidenoe. 

An  objection  to  evidence,  not  stating  the 
ground,  will  not  be  considered. 

[Ed.  Note. — For  cases  in  point  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  {  1141;  voL  46, 
Cent  Dig.  Trial,  §§  194-210.i 

2.  Witness— Impeachment. 

Though  a  party  has  been  taken  by  sur- 
prise by  testimony  of  his  witness,  he  cannot 
contradict  him  by  asking  him  If  be  had  mad€ 
a  contradictory  statement 

[Ed.  Note. — For  cases  in  noint  see  vol.  50, 
Cent  Dig.  Witnesses,  §§  1268-1270.] 

3.  Appeal— Objections  to  Instructions. 

Where  a  judge  fails  to  state  the  issues 
correctly  to  the  jury,  it  is  the  duty  of  the 
attorney  of  the  party  objecting  to  call  bis 
attention  to  the  fact 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Brror»  §§  H^  1309- 
1314.] 
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i.  PABTinoN— Evidence  or  Tnxs. 

In  partition,  defendant  can  show  that  title 
to  the  land  was  in  a  third  person  not  a  party 
to  the  record. 

[Ed.  Note. — For  cases  in  point,  see  voL  38, 
Cent.  Dig.  Partition,  §  69.] 

5.  TBIAIi— INSTBUCTI0N8. 

Where  plaintiff  desires  fuller  Instmctions, 
it  is  his  du^  to  present  requests  to  the  court. 
[Ed.  Note. — For  cases  In  point,  see  voL  46, 
Gent  Dig.  Trial,  (  628.] 

6.  APFEAii— Exceptions. 

Where  an  exception  alleges  no  error.  It 
will  not  be  considered. 

7.  Mabbiaos— Evidence— Weight  and   Suv- 

nCIBNCT. 

An  allegation  of  marriage  must  bs  proved 
bj  the  preponderance  of  the  evidence. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Marriage,  §  79.] 

8.  TBIAIt— INSTBUCTIONS. 

If  a  request  is  substantiallj  given.  It  is 
sufficient 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent  Dig.  Trial,  (  665.] 

9.  Same— Chabgb  on  Facts. 

An  instruction  that,  if  8.  was  the  widow 
of  13.,  she  would  not  be  in  unlawful  possession 
of  certain  property,  was  not  a  charge  on  the 
facts,  as  assuming  that  she  was  a  widow  in 
lawful  possession. 

10.  New  TbiaIt- SunriciENOT  or  Evidence. 
Where  there  is  evidence  to  sustain  a  ver- 
dict the  refusal  of  a  new  trial  is  not  error. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  37, 
Cent  Dig.  New  Trial,  U  1^148.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;  Aldrich,  Judge. 

Action  by  James  Pooler  and  others  against 
Phyllis  Smith.  Judgment  for  defendant,  and 
plaintiffs    appeal.    Affirmed. 

Plaintiffs  appeal  on  following  exceptions: 

''(I)  His  honor  erred  in  admitting,  over 
plaintiffs'  objection,  upon  cross-examination 
of  the  witness  Pooler,  evidence  of  cohabita- 
tion and  general  repute  of  the  defendant  and 
the  intestate  Edwin  Ervin:  (a)  Because  it 
was  collateral  testimony,  and  not  responsive 
to  anything  drawn  out  in  chief  examination, 
(b)  Because  it  was  irrelevant  and  incompetent 
as  proof  of  marriage  between  Edwin  Ervin 
and  Phyllis  Smith. 

"(2)  His  honor  erred  in  admitting,  over 
plaintiffs'  objection,  upon  cross-examination 
of  the  witness  Pooler,  testimony  to  the  ef- 
fect that  the  intestate  acknowledged  Henry 
and  Ed.  Ervin,  Jr.,  as  his  sons:  (a)  Because 
it  was  incompetent  as  proving  their  legiti- 
macy, so  as  to  inherit  his  estate,  (b)  Because 
they  are  not  parties  to  this  action,  and  are 
claiming  no  interest  (c)  Because  it  is  not 
responsive  to  anything  stated  by  the  witness 
In  chief,  nor  is  responsive  to  any  of  the 
Issues   raised  by  the  pleadings. 

"(3)  It  being  clearly  shown  that  the  witness 
William  Harvey  was  sacrificing  the  plaintiffs 
and  was  hostile,  his  honor  erred  in  not  allow- 
ing plaintiffs  to  show  that  the  witness  had 
made  contrary  statements  Just  before  the  trial, 
to  wit,  by  not  allowing  him  to  answer  the  fol- 
lowing question:  'Didn't  you  at  that  time 
say  that  your  recollection  was  clear  that 


these  children  were  bom  prior  to  their  mar- 
riage?— ^the  error  being  this:  He  denied  the 
plaintiffs  the  right  of  protection  before  the 
jury,  showing  that  the  witness  had  recently 
been  brought  under  the  influence  of  the  de- 
fendant, and  was  testifying  contrary  tx>  what 
the  plaintiffs  expected,  (b)  Because  it  led 
the  Jury  to  believe  that  the  witness'  version 
was  substantial,  regardless  of  any  contra- 
dictory statements  he  had  made. 

"(4)  His  honor  erred  in  admitting,  over 
plaintiffs'  objection,  upon  cross-examination 
of  the  witness  Pooler,  evidence  of  cohabita- 
tion and  general  repute  of  the  intestate 
Edwin  Ervin  and  Phyllis  Smith,  as  proof  of 
marriage  between  them:  (a)  Because  the 
principal  fact  of  such  marriage  had  not  been 
established  by  any  testimony  before  the  Jury. 

(b)  Because  it  led  the  Jury  to  believe  that 
cohabitation  and  general  repute  was  suf- 
ficient to  show  the  existence  of  marriage  in 
a  case  of  this  kind,  (c)  Because  it  led  the 
Jury  to  believe  that,  even  though  an  actual 
marriage  may  have  never  occurred,  yet  the 
Jury  may  infer  it  from  such  testimony,  (d) 
Because  It  was  merely  hearsay,  and  not  al- 
missible. 

*'(5)  Because  his  honor  erred  in  charging 
the  Jury  the  following:  *Phyllls  Smith,  ac- 
cording to  the  allegations  of  the  complaint, 
was  not  the  widow  of  Edwin  Ervin,  the  in- 
testate. Phyllis  Smith  alleges  that  she  was, 
or  denies  the  allegations  of  the  complaint 
She  denies  the  charge  that  she  was  not  his 
wife  and  his  widow.*  (a)  Because,  it  Is  respect- 
fully submitted,  there  is  no  such  allegation  in 
the  complaint  and  no  such  denial  in  the  an- 
swer, (b)  Because  it  Is  a  charge  upon  an  as- 
sumed fact. 

"(6)  Because  his  honor  erred  In  charging 
the  Jury  the  following  language:  *There  is 
an  allegation,  you  recollect,  that  he  left  no 
children.  The  answer  of  the  defendant  denies 
that.  Now,  that  is  a  question  that  you  must 
pass  upon.*  (a)  Because  there  is  no  such  allega- 
tion tn  the  complaint  or  answer,  (b)  Because  if 
there  were  such  children,  they  were  not 
claiming  and  are  not  parties  to  the  action. 

(c)  Because  there  was  no  competent  testi- 
mony to  base  such  charge  upon. 

*'(7)  His  honor  erred  in  charging  the  Jury 
In  the  following  language:  'As  to  the  legiti- 
macy of  a  child,  if  you  bring  up  that  question. 
It  is  simply  a  question  of  fact;  but  the  law 
in  this  state  is,  for  the  peace  and  repose  of 
families,  and  for  the  good  of  society,  that 
a  child,  the  Issue  of  a  man  and  woman  law- 
fully married  to  each  other,  are  presumed  to 
be  legitimate  children.  And  that  presump- 
tion prevails.'  (a)  Because  it  Ignored  the  ne- 
cessity of  considering  whether  such  diildren 
were  bom  prior  or  subsequent  to  the  mar- 
riage, (b)  Because  it  led  the  Jury  to  believe 
that  although  the  children  were  bom  prior  to 
marriage  and  illegitimately,  yet,  by  a  sub- 
sequent marriage  of  the  parties,  such  children 
became  legitimate,  (c)  Because  the  whole 
and  undisputed  testimooy  in  this  case  show- 
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•d  that  the  children  were  bom  long  before 
marriage,  if  there  were  ever  any  marriage, 
(d)  Because  it  was,  at  least,  in  effect,  a 
charge  upon  the  facts,  and  in  violation  of 
Const.  1895,  art.  6,  $  26. 

"(8)  His  honor  erred  in  refusing  to  charge 
the  piaintiffs'  first  request  to  charge:  Be- 
cause  it  embodies  a  sound  proposition  of 
law  and  was  applicable  to  the  case.  The 
request  was  as  follows:  '(1)  That,  where 
facts  are  shown  which  are  sufficient  to  throw 
doubt  upon  the  reality  of  a  transaction,  the 
burden  of  proof  Is  shifted  to  those  who  know 
the  truth,  and  where  they  fail  to  furnish  in- 
formation within  their  knowledge  the  pre- 
sumptions of  law  are  against  them.* 

*^&)  He  committed  error  of  law  in  stating 
to  the  Jury  the  following'  isolated  words: 
'That,  in  some  instances,  may  be  a  correct 
statement  of  the  law,  but  an  allegation  of 
marriage  or  an  allegation  of  title  is  one  of 
those  allegations  that  when  plaintiffs  put 
them  in  their  pleadings,  they  must  prove 
them  by  a  preponderance  of  evidence.'  Be- 
cause all  statements  in  the  complaint  relat- 
ing to  marriage  could  at  most  amount  to  a 
negative  averment  of  a  fact  wholly  within 
the  knowledge  of  the  defendant,  of  which 
slight  proof  only  would  be  sufficient 

''(10)  He  erred  in  reading  to  the  jury,  then 
refusing  to  charge  them,  plaintiff's  fourth  re- 
quest to  charge.  Because  it  embodied  a 
sound  proposition  of  law,  and  was  applicable 
to  the  c&ae.  The  request  was  as  follows: 
'(4)  That  if  the  Jury  conclude  from  the  tes- 
timony that  the  defendant,  Phyllis  Smith, 
is  in  the  unlawful  possession  of  this  land, 
took  all  the  rents  and  profits  exclusively  to 
herself,  the  Jury  should  find  such  rents  and 
profits  for  the  plaintiffs  from  the  time  she 
went  into  such  possession  till  the  present 
time.  But  if  the  Jury  should  conclude  that 
she  was  married  to  the  intestate  Bdwin 
Brvin,  but  bore  no  children  to  him  under  the 
marriage,  then  the  Jury  should  find  one-half 
of  such  rents  and  profits  for  the  plaintiffs  in 
the  proportions  set  out  in  the  complaint,  and 
the  remaining  one-half  to  the  defendant' 

"(11)  He  erred  in  charging  the  following 
isolated  statement:  'If  Phyllis  Smith  was 
the  widow  of  Edwin  Ervin,  she  would  not  be 
in  unlawful  possession.'  Because  such  lan- 
guage assumed  and  led  the  Jury  to  believe 
that  she  was  the  widow,  in  lawful  possession, 
and  Is,  therefore,  a  charge  upon  the  facts, 
and  in  violation  of  Const  1895,  art  5,  §  26. 
The  assumed  fact  is  denied,  and  there  is 
no  competent  testimony  to  the  contrary. 

"(12)  His  honor  erred  in  not  granting  a 
new  trial  on  motion  of  plaintiffs,  for  the  rea- 
son that  the  Jury  had  found  nothing  for  the 
plaintiffs:  (a)  Because  the  whole  and  un- 
disputed testimony  shows  that  the  two  chil- 
dreut  Henry  and  Ed.,  were  bom  long  before 
the  marriage  of  the  intestate,  Edwin  Ervin, 
and  Phyllis  Smith,  if  such  marriage  ever 
occurred,  (b)  His  honor,  recognizing  that 
the  testimony  was  undisputed  on  that  point 


erred  In  refusing  the  motion^  simply  because 
the  Jury  passed  upon  it  (c)  Because  the 
verdict,  was  against  his  honor's  charge,  (d) 
There  being  no  evidence,  Judge  had  no  dis- 
cretion to  refuse  new  trial. 

"(13)  His  honor  erred  in  refusing  to  set 
aside  the  verdict  in  that  there  is  no  testi- 
mony to  support  it:  (a)  Because  there  is 
no  testimony  going  to  show  that  Edwin  Er- 
vin and  Phyllis  Smith  ever  came  together, 
taking  each  other  for,  and  declaring  them- 
selves man  and  wife,  in  the  presence  of  wit- 
nesses or  any  one.  (b)  Because,  while  there 
is  no  testimony  of  marriage,  plaintiffs  of- 
fered testimony  going  to  show  that  the  in- 
testate was  not  married." 

S.  S.  Davis,  for  appellants.  E.  Keith  Dar- 
gan  and  W.  F.  Dargan,  for  respondent 

GAHY,  A.  J.  This  is  an  action  for  parti- 
tion of  land.  The  complaint  alleges  that  Ed- 
win Ervin  died  Intestate  seised  and  possess- 
ed of  the  land  therein  described,  and  leaving 
as  his  heirs  at  law  his  brothers  and  sisters 
described  In  the  complaint;  that  the  defend- 
ant Phyllis  Smith  is  in  the  unlawful  posses- 
sion of  said  land  and  claims  the  same  under 
a  pretended  marriage  with  intestate.  The 
defendant  denied  the  material  allegations  of 
the  complaint  The  Jury  rendered  a  verdict 
in  favor  of  the  defendant  The  plaintiff  ap- 
pealed upon  exceptions  which  will  be  set  out 
in  the  report  of  the  case.  The  exceptions 
will  be  referred  to  by  their  numbers. 

First  second,  and  fourth  exceptions:  The 
appellant  did  not  state  the  grounds  of  ob- 
jection to  the  testimony.  The  exceptions 
cannot  therefore,  be  sustained.  The  ruling 
of  his  honor,  the  presiding  Judge,  is  sustained 
by  the  following  authorities:  Perry  v.  Mas- 
sey,  1  Bailey,  32 ;  Farr  v.  Thompson,  Cheves, 
44;  Bank  v.  Shier,  4  Rich.  Law,  240;  Baus- 
kett  V.  Keitt  22  S.  C.  187. 

Fifth  and  sixth  exceptions:  These  excep- 
tions relate  to  the  issues  presented  by  the 
pleadings.  If  the  presiding  Judge  did  not 
^state  the  issues  correctly,  it  was  the  duty  of 
the  appellant's  attorneys  to  call  attention  to 
such  fact  Furthermore,  the  defendant  had 
the  right  to  show  that  the  title  to  the  land 
was  in  a  third  person  not  a  party  to  the 
record.  Sutton  v.  Clark,  59  S.  C,  440,  38  S. 
E.  150,  82  Am.  St  Rep.  848. 

Seventh  exception:  His  honor  not  only 
charged  in  the  manner  set  forth  in  the  excep- 
tion, but  added:  "It  may,  however,  be  re- 
butted, where  you  bring  positive  proof  to 
show  that  the  child  could  not  be  the  lawful 
child  of  a  man  and  his  wife."  This  was  a 
correct  proposition  of  law,  and,  if  the  plain- 
tiff desired  fuller  instructions,  it  was  their 
duty  to  present  requests  to  that  effect 

Eighth  and  ninth  exceptions:  The  lan- 
guage of  the  presiding  Judge  refusing  the  re- 
quest is  set  forth  in  the  ninth  exception,  and 
states  a  satisfactory  reason  for  refusing  to 
charge  the  same. 

Tenth  exception:    No  errors  are  specified. 
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It  does  not  appear  from  the  record  that  the 
request  was  refused,  but,  on  the  contrary, 
it  wag  substantially  charged. 

Eleventh  exception:  The  request  embodied 
a  sound  proposition  of  law,  and  was  proper- 
ly charged.  If  the  appellants  desired  a  more 
specific  charge,  it  was  Incumbent  on  them 
to  prepare  a  request  to  that  effect 

Twelfth  and  thirteenth  exceptions:  These 
exceptions  relate  to  the  refusal  of  the  motion 
to  grant  a  new  trial.  There  is  testimony 
tending  to  sustain  the  verdict  of  the  Jury, 
hut  we  do  not  deem  It  necessary  to  cite  it 
at  length. 

It  is  the  judgment  of  this  court,  that  the 
judgment  of  the  Circuit  Court  be  affirmed. 

The  CHIEF  JUSTICE  did  not  participate 
in  this  opinion  because  of  illness. 


(105  Va.  22) 

TOWNSBND  et  al.  ▼.  NORFOLK  BY.  ft 
LIGHT  CO. 

(Supreme  Court  of  Appeals  of  Virginia,  Jan.  18, 
1906.    On  Rehearing  Feb.  &,  1906.) 

1.  Nuisance— Public  Sebvicb  Cobpo&ations 
— Mattebs  of  Private  Natubs. 

A  railway  and  light  company,  though  a 
pablic  service  corporation,  stanoB  on  the  footing 
of  an  individual  as  respects  its  i)ower  house,  so 
that,  it  being  a  nuisance,  injurious  to  adjoin- 
ing property  by  reason  of  the  vibration  of  the 
machinery,  the  smoke  therefrom,  and  the  escap- 
ing electricity,  the  company  is  liable  for  the 
injury;  the  authority  conferred  on  it  by  Acts 
1897-98,  pp.  495,  1020,  cc  463,  989,  to  construct 
and  operate  plants  for  the  generation  of  elec- 
tricity, for  its  own  use  and  for  sale,  not  being 
imperative,  but  permissive,  and  not  conferring 
statutory  sanction  for  the  commission  of  a 
nuisance,  so  that  it  cannot  be  said  that  the 
Legislature  contemplated  the  doing  of  the  very 
act  which  occasioned  the  injury. 

On  Rehearing. 

2.  Appeal  anu  Ebbobt— Gbantino  Wbit— Re- 
view. 

While,  on  a  petition  for  writ  of  error,  the 
Supreme  Court  must  grant  the  writ  unless  the 
decision  questioned  is  plainly  right.  It  will  not 
disturb  tne  decision  and  grant  an  injunction 
which  the  lower  court  has  refused,  unless  the 
error  in  refusing  it  be  manifest 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  3970.] 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  Thomas  Townsend  and  others 
against  the  Norfolk  Railway  &  Light  Com- 
pany. Judgment  for  defendant  Plaintiffs 
bring  error.    Reversed. 

Tazewell  Taylor  and  Th.  A.  Williams,  for 
plaintiff  in  error.  White,  Tunstall  &  Wilcox 
and  W.  H.  Venable,  for  defendant  in  error. 

KEITH,  P.  The  plaintiffs  in  error  brought 
an  action  of  trespass  against  the  Norfolk 
Railway  &  Light  Company,  and  their  declara- 
tion states:  That  they  were  seised  and  pos- 
sessed, as  joint  owners,  of  a  certain  lot  of 
land,  with  the  buildings  and  Improvements 
thereon,  situated  on  the  west  side  of  Cum- 
berland street,  in  the  city  of  Norfolk,  Va.; 
that  the  Norfolk  Railway  &  Light  Company, 


a  corporation  organised  under  Ilia  lawa  of 
the  state  of  Virginia,  owned  a  certain  lot  in 
the  dty  of  Norfolk,  fronting  on  Cove  street; 
that  the  defendant  had  erected  on  this  lot  a 
power  house,  equipped  with  large  and  heavy 
machinery,  consisting  of  boilers,  engines, 
dynamos,  condensers,  and  generators,  for  the 
purpose  of  generating  electric  power,  and 
as  a  part  of  its  equipment  of  said  power 
house  had  erected  In  connection  with  Its 
buildings  three  or  more  metal  stacks;  that  it 
was  the  duty  of  the  defendant  so  to  main- 
tain and  operate  its  power  house  and  plant 
as  not  to  Injure  or  Interfere  with  the  com- 
fort, use,  and  enjoyment  by  the  plaintiffs  of 
their  property,  but,  disregarding  its  duty  In 
this  behalf,  on  the  1st  day  of  August,  1902, 
and  on  divers  other  days  prior  thereto  and 
continuously  up  to  the  present  time,  the  de- 
fendant did  so  wrongfully  and  unjustly  oper- 
ate and  conduct  its  plant,  or  power  house, 
that  large  columns  of  smoke,  dust  dndns, 
sparks,  and  soot  had  been  emitted  from  the 
stacks  of  the  defendant,  and  thrown,  propel- 
led, and  hurled  against,  upon,  and  through  the 
houses  of  the  plaintiffs  on  the  property 
aforesaid,  thereby  preventing  its  proper  and 
useful  enjoyment  by  the  plaintiffs;  that  their 
property  had  been  made  untenable,  and  that 
its  rental  and  salable  yalue  had  beoi  d^re- 
clated;  that  the  houses  of  the  plaintiffs  upon 
their  property,  as  aforesaid,  had  been  and 
were  being  greatly  shaken  and  damaged,  in 
such  a  manner  as  to  cause  the  same  to  be- 
come and  be  uncomfortable,  dangerous,  and 
uninhabitable;  that  by  reason  of  the  prem- 
ises the  property  of  the  plaintiffs  had  de- 
teriorated In  value,  both  as  income-produ- 
cing and  as  marketable  property;  and,  fur- 
ther, that  the  defendant,  by  allowing  the 
electric  current  from  the  wires  and  conduits, 
or  on  return  circuit,  to  escape  from  its  wires, 
or  returning  by  ground  circuit,  to  run  oYer 
and  through  the  pipes  of  metal  placed  to 
carry  water  and  gas  to  the  houses  of  plain- 
tiffs, has  caused  the  metal  pipes,  thus  act- 
ing as  conductors  of  electricity,  to  be  eaten 
up  and  destroyed,  and  that  although  the  de- 
fendant has  been  often  requested  by  the 
plaintiffs  to  refrain  and  desist  from  the 
wrongful  and  unjust  operation  and  manage- 
ment of  Its  said  plant,  or  power  house,  in 
the  several  ways  hereinbefore  described,  yet 
it  has  refused  to  desist  from  the  said  wrong- 
ful and  unjust  operation  and  management 
of  its  plant  as  aforesaid,  to  the  damage  of 
the  plaintiffs  $2,000. 

To  this  declaration  the  defendant  filed  a 
special  plea,  in  which  it  sets  out  that,  before 
the  time  of  the  committing  of  the  alleged 
grievances  In  the  declaration  mentioned,  the 
General  Assembly  of  Virginia  had  passed  an 
act  to  incorporate  the  Virginia  Electric  Com- 
pany, by  which  it  was  provided  that  it  should 
have  power  to  construct,  lease^  purchase,  or 
acquire  by  consolidation  with  any  other  com- 
pany or  companies,  and  operate  and  maintain 
in  the  dty  of  Norfolk,  suitable  works,  ma- 
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nhlnery,  or  plants  for  the  manufacture  of 
electricity,  and  for  the  sale  and  distribution 
of  the  same;  that  it  should  have  power  to 
sell  and  distribute  the  same  for  public  or 
private  illumination,  for  beating  and  for 
power,  and  for  any  other  purposes  which  the 
same  might  be  used  for ;  that  it  should  have 
power  to  do  such  acts  and  things,  and  conduct 
such  enterprises  as  might  be  convenient  in 
connection  with  or  Incidental  to  the  enjoy- 
ment of  the  powers  thereinbefore  conferred, 
and  that  it  might,  with  the  consent  of  the 
proper  authorities  of  the  city  of  Norfolk,  use 
the  streets  and  roads  thereof  for  laying  its 
mains,  pipes,  wires,  and  erecting  its  poles; 
that  by  an  act  of  the  Legislature,  entitled 
"An  act  to  incorporate  the  Old  Dominion 
Electrical  Development  and  Power  Company" 
(Acts  1897-08,  p.  1020,  c.  089)  It  was  pro- 
vided that  the  said  Old  Dominion  Electrical 
Development  &  Power  Company  should  have 
power  to  erect,  maintain,  and  operate  plants 
in  this  state  for  the  generation  of  electricity 
and  the  supply  of  electric  current  for  Its  own 
use  and  for  sale  to  persons,  natural  or  ar* 
tlficial,  desiring  to  use  the  same  for  heat, 
light,  or  power,  or  any  and  all  use  to  which 
the  electric  current  might  then  or  at  any 
time  thereafter  be  applicable,  and  might  man- 
ufacture, use  and  sell,  distribute  and  furnish 
the  same  for  said  purposes,  and  all  electrical 
supplies  of  all  kinds,  to  all  and  any  persons 
and  coporations,  upon  such  terms  as  might 
be  agreed  upon  by  and  between  the  contract- 
ing parties;  that  by  the  7th  section  (page 
1022)  of  the  act  last  above-mentioned,  It  was 
provided  that  the  board  of  directors  of  the 
Old  Dominion  Electrical  Development  &  Pow- 
er Company  should  have  the  power  to  change 
the  name  of  that  company  and  to  adopt  such 
other  name  as  they  might  deem  proper  upon 
the  fulfillment  of  certain  specified  conditions; 
that  in  pursuance  of  said  power  the  board  of 
directors  changed  the  name  of  the  Old  Do- 
minion Electrical  Development  &  Power  0>m- 
pany,  so  that  it  became  and  was  the  Norfolk 
&  Ocean  View  Railway  Company;  that  said 
last-mentioned  company,  by  virtue  of  the  pow- 
ers granted  to  It  by  its  acts  of  incorporation, 
acquired  the  works,  property,  rights,  privi- 
leges, and  franchises  of  the  Virginia  Electric 
Company;  and  that  said  Norfolk  &  Ocean 
View  Railway  Company  thereby  became  and 
was  entitled,  empowered,  and  authorized  to 
do  and  perform  any,  all  and  singular,  the 
acts  referred  to  in  the  act  of  incorporation 
of  the  Virginia  Electric  Ck>mpany,  as  well 
as  any,  all,  and  singular  the  acts  requisite, 
necessary,  or  proper  in  connection  with  the 
powers,  privileges,  and  rights  of  the  said  com- 
pany in  the  matter  of  carrying  on  the  busi- 
ness of  the  said  company.  The  plea  further 
avers  that  on  the  2d  day  of  November,  1899, 
by  an  agreement  entitled  "Agreement  of  (con- 
solidation of  the  Norfolk  Street  Railroad 
Company  and  the  Norfolk  &  Ocean  View 
Railway  Company  under  the  Name  of  the 
Norfolk  Railway  &  Light  Company,"  the  said 


Norfolk  Railway  &  Light  O^mpany  became 
and  was  possessed,  and  still  is  possessed,  of 
any  and  all  and  singular  the  rights,  fran- 
chises, privileges,  powers,  works,  properties, 
and  all  other  interests  of  any  sort  whatever  of 
the  said  constituent  companies,  the  Norfolk 
Street  Railroad  Ck>mpany  and  the  Norfolk  & 
Ocean  View  Railway  Ck>mpany,  and  espe- 
cially and  particularly  the  particular  powers, 
privileges,  and  rights  herein  before  more  fully 
specified  as  to  the  operation  and  maintenance 
of  the  plants  of  the  said  companies;  that  un- 
der the  said  consolidation  agreement  the  de- 
fendant became  and  was  possessed,  and  still 
is  possessed,  of  the  said  plant,  power  house, 
and  manufactory,  which  is  the  same  plant, 
power  house,  and  manufactory  as  are  com- 
plained of  in  the  declaration  of  the  plaintiffs  ; 
that  not  only  has  it  obtained  legislative  sanc- 
tion and  authority  for  the  operation  of  the 
said  plant,  power  house,  and  manufactory,, 
machinery,  and  boilers,  but  that  furthermore, 
at  divers  times,  the  defendant  has  obtained 
permission  and  authority  from  the  councils 
of  the  city  of  Norfolk  to  install  the  said 
machinery  and  boilers  in  its  power  house  and 
manufactory;  and  further  avers  that,  pursu- 
ant to  the  Ic^slatlve  and  municipal  author- 
ity had  and  obtained  as  aforesaid,  it  has 
ever  since  operated,  and  still  continues  to 
operate,  its  said  plant,  in  a  proper,  carefulv 
reasonable,  and  suitable  manner;  that  it  Is 
necessary  to  the  proper  carrying  on  of  de- 
fendant's business  to  operate  and  maintain 
the  said  power  house,  manufactory  and  plant 
In  the  manner  in  which  it  has  been  and  is 
being  operated;  and  that  it  has  done  no  dam- 
age and  occasioned  no  discomfort  that  is 
not  the  natural,  proximate,  inevitable,  and 
necessary  result  of  such  proper,  careful,  rea- 
sonable, and  suitable  operation,  without  this, 
that  the  said  defendant  is  guilty  of  the  said 
supposed  grievances,  or  any  of  them,  in  man- 
ner and  form  as  the  said  plaintiffs  hath 
above  thereof  complained ;  and  of  tills  it  puts 
Itself  upon  the  country. 

The  plaintiffs  demurred  to  this  special 
plea,  and  that  demurrer  was  overruled  by 
the  court  And,  the  plaintiffs  not  withdraw- 
ing, nor  desiring  to  withdraw,  their  demurrer, 
the  court  gave  Judgment  in  favor  of  the  de- 
fendant 

Section  153,  art  12,  of  the  Constitution 
[Va.  Code  1904,  p.  ccxllx],  declares  that  the 
term  ''public  service  corporation"  shall  in- 
clude ''all  transportation  and  transmission 
companies,  all  gas,  electric  light,  heat  and 
power  companies,  and  all  persons  authorized 
to  exercise  the  right  of  eminent  domain,  or 
to  use  or  occupy  any  street,  alley  or  public 
highway,  whether  along,  over,  or  under  the 
same,  in  a  manner  not  permitted  to  the  gene- 
ral public" 

Under  the  terms  of  this  definition  it  Is 
apparent  the  Norfolk  Railway  &  Light  Com- 
pany is  to  be  deemed  a  public  service  corpo- 
ration. 

It  will  be  observed  that  the  declaration 
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nowhere  states  that  the  Injury  of  which 
plaintiffs  complain  was  caused  by  any  negli- 
gent act  upon  the  part  of  the  defendant  The 
contention  of  plaintiffs  Is  that  In  the  opera- 
tion of  Its  plant  the  defendant  wrongfully 
caused  smoke,  dust,  cinders,  sparks,  and  soot 
f^om  it  chimney  stacks  to  be  thrown  and 
propelled  upon  and  through  the  houses  of 
the  plaintiffs;  that  by  the  operation  of  its 
heavy  machinery  it  caused  the  houses  of  the 
plaintiffs  to  be  greatly  shaken  and  damaged; 
and  that  by  permitting  the  electric  current 
from  its  wires  and  conduits,  or  on  return 
circuit,  to  escape  from  its  wires,  or  re- 
turning by  the  ground  circuit,  to  run  over 
and  through  the  pipes  placed  to  carry  water 
and  gas  to  the  houses  of  plaintiffs,  the  pipes 
had  been  eaten  up  and  destroyed;  and  the 
useful  and  proper  enjoyment  of  the  property 
had  been  Impaired,  it  had  been  rendered  un- 
tenantable, and  its  value  diminished. 

The  defendant  replies  that  it  has  operated, 
and  continues  to  operate  its  plant  in  a 
proper,  careful,  reasonable,  and  suitable  man- 
ner, in  pursuance  of  legislative  and  munici- 
pal authority  conferred  upon  it. 

The  question,  therefore,  for  us  to  con- 
sider, is  whether  or  not  the  court  erred  in 
overruling  the  demurrer  to  this  plea. 

The  declaration  sets  forth  a  nuisance.  The 
defendant  justifies  what  it  has  done  by 
pleading  legislative  authority  for  its  acts. 

A  public  service  corporation  is  to  be  con- 
sidered in  two  aspects.  It  has  duties  which 
it  owes  to  the  public,  and  which  it  must 
perform.  It  has  other  duties  not  of  a  public 
nature  which  are  incidental  to  those  of  a 
public  character,  in  the  performance  of 
which  it  stands  upon  the  footing  of  a  private 
corporation.  With  respect  to  the  duties  of 
the  first  class.  It  may  be  said  that,  in  doing 
that  which  under  the  law  it  may  be  required 
to  do,  it  cannot  be  considered  a^  doing  an 
unlawful  act;  and  If  a  lawful  act  be  done 
without  negligence,  any  injury  which  it  oc- 
casions is  damnum  absque  injuria. 

This  aspect  of  the  case  was  before  this 
court  in  Fisher  v.  Seaboard  Air  Line  Rail- 
way Co.,  102  Va.  363,  46  a  B.  381,  where 
it  was  said  that  a  railroad  company  acting 
under  authority  of  law,  whose  road  is  con- 
structed and  operated  with  judgment  and 
caution,  and  without  negligence,  is  not  liable 
to  an  adjacent  landowner  for  damages  re- 
sulting from  noises,  jarring  and  shaking  of 
buildings,  or  dust  and  smoke  incident  to  the 
running  of  trains;  for  no  action  lies  for  the 
loss  or  inconvenience  resulting  from  doing 
an  authorized  act  in  an  authorized  way.  To 
the  authorities  relied  on  in  support  of  this 
case  many  others  may  be  added. 

Beseman  v.  Pennsylvania  Railroad  Co.,  13 
AtL  164,  from  the  Supreme  Court  of  New 
Jersey,  is  strikingly  in  point  That  was  a 
suit  for  damages  done  to  the  houses  and 
lands  of  plaintiff  by  the  running  of  defend- 
ant's trains,  to  which  the  defendant  replied 
that  it  acted  under  franchises  derived  from 


the  public  grant,  and  that  it  had  built  its 
road  and  run  its  trains,  carrying  mo^han- 
dise  and  freight,  near  to  the  lands  of  the 
plaintiff,  doing  the  plaintiff  no  more  damage 
than  that  which  necessarily  resulted  from 
the  transaction  of  such  acts  and  business, 
and  that  for  such  Incidental  and  unavoidable 
damage  it  was  not  responsible.  The  plaintiff 
contended  that,  with  respect  to  private  prop- 
erty, a  railroad  la  per  se  a  nuisance  when- 
ever it  throws  a  detriment,  such  as  would  be 
actionable  at  common  law,  on  such  property. 
Upon  this  the  court  said:  *'That  this  propo- 
sition, on  which  the  plaintiff's  case  rests,  is 
a  most  momoitous  one^  is  at  once  apparent 
If  it  should  be  sustained,  an  Illimitable  field 
of  litigation  would  be  opened.  If  a  railroad^ 
by  the  necessary  concomitants  of  Its  use,  is 
an  actionable  nuisance  with  respect  to  tlie 
plaintiff's  property,  so  it  must  be  aa  to  all 
other  property  in  its  vicinity.  It  Is  not  only 
those  who  are  greatly  damnified  by  the  Il- 
legal act  of  another  to  whom  the  law  gives 
redress,  but  its  vindication  extends  to  every 
person  who  is  damnified  at  all,  unless,  in- 
deed, the  loss  sustained  be  so  small  as  to 
be  unnotlceable  by  force  of  the  maxim  'De 
minimis  non  curat  lex.'  The  noises  and 
other  disturbances  necessarily  attendant  on 
the  operation  of  these  vast  instruments  of 
commerce  are  wide-spreading,  Impairing  in  a 
sensible  degree  some  of  the  usual  conditions 
upon  which  depend  the  full  enjoyment  of 
property  in  their  neighborhood;  and  conse- 
quently, If  these  companies  are  to  be  re- 
garded purely  as  private  corporations,  it 
inevitably  results  that  they  must  be  responsi- 
ble to  each  person  whose  possessions  are  thus 
molested.  Such  a  doctrine  would  make  these 
companies,  touching  such  landowners,  gener- 
al tort-feasors.  Their  tracks  run  for  miles 
through  the  cities  of  the  state,  and  every 
landowner  on  each  side  of  the  track  would 
be  entitled  to  his  action;  and  so,  in  the  less 
populated  districts,  each  proprietor  of  lands 
adjacent  to  the  road  would  have  a  similar 
right  and  thus  the  litigants  would  be  num- 
bered by  thousands.  It  Is  questionable 
wheth^  the  running  of  railroads  would  be 
practicable  if  subjected  to  such  a  responsi- 
bility. Nor  Is  this  susceptibility  to  be  sued 
on  all  sides  the  only,  or  even  the  worst, 
consequence  of  the  theory  in  question;  for, 
if  these  rights  of  action  exist.  It  foltows, 
necessarily,  that  each  of  the  persons  In 
whom  they  are  vested  can  prevent  the  con- 
tinuance of  the  wrong  out  of  which  such 
rights  of  action  arise.  If  this  plaintiff 
should  recover  two  or  three  verdicts  against 
the  defendant  because  of  the  damage  that 
is  inseparable  from  the  running  of  its  trains, 
there  Is  plainly  no  ground  on  which  the 
chancellor  could  refuse  to  enjoin  a  contin- 
uance of  the  nuisance.  Nor  does  there  ap 
pear  to  be  any  relief  from  such  a  conse- 
quence. The  aggrieved  landowner  would  be 
the  master  of  the  situation;  for  there  is  no 
law  by  force  of  which  the  company  could 
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take  his  land  in  Inyitum,  or  compel  him  to 
have  his  damages  assessed  once  for  all.  Jn 
short,  the  plaintifTs  claim  inyolves  the  as- 
sertion that  he  can  put  a  stop  to  the  business 
of  the  defendant  at  the  point  In  question.** 
In  concluding  his  opinion,  the  learned  Judge 
says:  "I  find  no  embarrassment  In  disposing 
of  the  present  subject,  for  I  have  put  rail- 
roads in  the  category  of  public  agents,  and 
have  regarded  them  as  possessed^  of  all  the 
Immunities,  in  the  paticular  in  question,  be- 
longing to  such  an  office.** 

That  railroad  corporations — ^public  service 
corporations — ^are  in  many  aspects  to  be  re- 
garded as  quasi  public  corporations,  can  no 
longer  be  doubted.  Upon  that  theory  their 
duties  are  measured  and  their  rights  determin- 
ed; and  the  control  which  the  state  asserts,  the 
exercise  of  which  is  becoming  more  and  more 
necessary  with  the  growth  and  development 
of  our  transportation  system,  of  which  rail- 
roads constitute  so  essential  a  part,  rests  up- 
on the  public  character  of  such  corporations. 
A  railroad,  in  the  operation  of  its  trains  in 
the  transportation  of  freight  and  passengers, 
is  in  the  exercise  of  a  public  duty,  and  should 
be  permitted  to  apply  the  same  principles  of 
construction  when  it  pleads,  for  its  protec- 
tion, the  powers  conferred  upon  it  by  the 
Legislature,  as  are  urged  when  the  obligations 
imposed  by  the  same  charter  are  insisted 
upon  in  the  effort  to  compel  such  corporations 
faithfully  to  perform  the  duties  which  they 
have  asstuned  with  respect  to  the  public 

It  would  be  easy  to  multiply  authorities 
along  this  line.  Indeed,  B.  &  P.  B.  Co.  v. 
Fifth  Baptist  Church,  108  U.  S.  317,  2  Sup. 
Ot  719,  27  L.  Bd.  789,  upon  which  plaintiffs 
in  error  justly  rely  in  another  aspect  of  this 
case,  usee  the  following  language: 

"Undoubtedly  a  railway  over  the  public 
highways  of  the  District  including  the  streets 
of  the  city  of  Washington,  may  be  authorized 
by  Congress,  and  if,  when  used  with  reasona- 
ble care,  it  produces  only  that  Incidental  in- 
convenience which  unavoidably  follows  the 
additional  occupation  of  the  streets  by  its 
cars  with  the  noises  and  disturbances  neces- 
sarily attending,  their  use,  no  one  can  com- 
plain that  he  is  incommoded.  Whatever  con- 
sequential annoyance  may  necessarily  follow 
from  the  running  of  cars  on  the  road  with 
reasonable  care  is  damnum  absque  injuria. 
The  private  inconvenience  in  such  case  must 
be  suffered  for  the  public  accommodation." 

We  shall  not  press  this  view  of  the  case 
further,  for  counsel  for  plaintiffs  in  error 
state  in  their  brief  that  they  do  not  ''serious- 
ly  contest"  the  doctrine  enunciated  by  this 
court  in  Fisher  v.  Railway  Company,  supra. 

But  was  the  defendant  in  error  acting  in 
its  public  capacity  when  it  committed  the 
grievances  complained  of?  Every  allegation 
in  the  declaration  is  directed  against  the  in- 
juries inflicted  by  the  operation  of  the  power 
house  of  the  defendant  It  is  true  that  an 
electric  railway  cannot  be  operated  without 
a  power  house;  it  is  true  that  an  engine  house 


is  a  necessary  adjunct  to  a  steam  railway; 
but  they  are  incidents  to  the  operation  of 
the  road,  with  which  the  public  has  no  con- 
cern. 

Pollock  on  Torts,  at  page  158  of  the  second 
edition  of  his  work,  says:  "A  railway  com- 
pany is  authorized  to  acquire  land  within 
specified  limits,  and  on  any  part  of  that  land 
to  erect  workshops.  This  does  not  justify 
the  company,  as  against  a  particular  house- 
holder, in  building  workshops  so  situated 
(though  within  the  authorized  limits)  that 
the  smoke  from  them  is  a  nuisance  to  him  in 
the  occupation  of  his  house.'* 

In  Re  Rhode  Island  R.  Co.  (R.  I.)  48  Atl. 
592,  52  L.  R.  A.  879,  it  is  said:  "The  common 
carrier  serves  both  the  public  and  itself.  It 
has  its  public  and  private  functions.  The 
public  part  is  the  exercise  of  its  franchise 
for  the  accommodation  of  the  public;  the 
private  part  is  its  incidental  business,  with 
which  the  public  is  not  concerned,  and  which 
the  company  manages  for  its  own  interest 
The  company  carries  passengers  over  its  road 
as  a  public  duly,  but  the  generation  of  the 
power  to  propel  cars  is  the  private  business 
of  the  company.  Whatever  is  necessary  to 
the  exercise  of  the  franchise  is  for  the  bene- 
fit of  the  public,  but  that  which  pertains 
simply  to  means  of  supply  is  a  private  busi- 
ness of  the  company." 

To  the  same  effect  is  Louisville  &  Nash- 
ville Terminal  Co,  v.  Jacobs  (Tenn.)  72  S.  W. 
957,  61  L.  R.  A.  192,  where  it  is  said:  "But 
over  and  beyond  this,  we  think  a  corporation, 
In  selecting  a  place  for  its  roundhouse,  acted 
in  a  private  capacity,  and  is  responsible  for 
the  injurious  consequences  which  may  result 
from  its  use.'* 

In  Beseman  v.  Railroad  Co.,  supra,  the 
court  said:  "A  railroad  company,  in  select- 
ing a  place  for  repair  shops  and  engine  house, 
acted  altogether  in  its  private  capacity.  Such 
location  was  a  matter  of  indifference  to  the 
public;  and  consequently  with  respect  to  such 
an  act  the  corporation  stood  on  the  footing  of 
an  individual  and  was  entitled  to  no  superior 
immunities." 

In  Baltimore  &  Potomac  R.  Ca  t.  Fifth 
Bap.  Ch.,  supra,  the  Baptist  Church  claimed 
that  its  services  were  habitually  interrupted 
and  disturbed  by  the  hammering  noises  made 
in  the  workshops  of  the  company,  the  rum- 
bling of  its  engines  passing  in  and  out  of 
them,  and  the  blowing  off  of  steam;  that 
these  noises  were  at  times  so  great  as  to  pre- 
vent members  of  the  congregation,  sitting  in 
parts  of  the  church  farthest  from  the  shops, 
from  hearing  what  was  said ;  that  the  act  of 
blowing  off  steam  occupied  from  5  to  15  min- 
utes, and  frequently  compelled  the  pastor  of 
the  church  to  suspend  his  remarks.  The 
main  reliance  of  the  railroad  company  to 
defeat  the  action  was  the  authority  conferred 
upon  it  by  the  act  of  Congress  of  February 
6,  1867,  to  exercise  the  same  powers,  rights, 
and  privileges  In  the  construction:  of  a  road 
In  the  District  of  Columbia,  th^  line  of  which 
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was  afterwards  designated,  which  It  could 
exercise  tinder  Its  charter  In  the  constmctlon 
of  a  road  In  Maryland,  with  some  exceptions 
not  material  here.  By  its  charter  It  was 
empowered  to  make  and  construct  all  works 
whatever  which  might  be  necessary  and  ex- 
pedient In  order  to  the  proper  completion 
and  maintenance  of  the  road.  In  Its  opin- 
ion the  court  says :  "It  Is  no  answer  to  the 
action  of  the  plaintiff  that  the  railroad  com- 
pany was  authorized  by  act  of  Congress  to 
bring  Its  track  within  the  limits  of  the  city 
of  Washington,  and  to  construct  such  works 
as  were  necessary  and  expedient  for  the  com- 
pletion and  malntenajice  of  Its  road,  and  that 
the  engine  house  and  repair  shop  In  question 
were  thus  necessary  and  expedient;  that 
they  are  skillfully  constructed;  that  the 
chimneys  of  the  engine  house  are  higher  than 
required  by  the  building  regulations  of  the 
city,  and  that  as  little  smoke  and  noise  are 
caused  as  the  nature  of  the  business  In  them 
will  permit  In  the  first  place,  the  author- 
ity of  the  company  to  construct  such  works 
as  It  might  deem  necessary  and  expedient 
for  the  completion  and  maintenance  of  Its 
road  did  not  authorize  It  to  place  them 
wherever  It  might  think  proper  In  the  city, 
without  reference  to  the  property  and  rights 
of  others.  •  •  •  Whatever  the  extent  of 
the  authority  conferred.  It  was  accompanied 
with  this  Implied  qualification,  that  the  works 
should  not  be  so  placed  as  by  their  use  to 
unreasonably  Interfere  with  and  disturb  the 
peaceful  and  comfortable  enjoyment  of  others 
In  their  property.  Grants  of  privileges  or 
powers  to  corporate  bodies,  like  those  In 
question,  confer  no  license  to  use  them  In 
disregard  of  the  private  rights  of  others,  and 
with  Immunity  for  their  Invasion." 

In  Ridge  v.  Railroad  Co.  (N.  J.  Ch.)  43 
Atl.  276,  the  Beseman  Case,  supra,  and  Rail- 
road Co.  V.  Fifth  Bap.  Ch.,  supra,  are  con- 
sidered, and  the  court  says:  "In  the  latter 
case  It  was  denied  by  the  Supreme  Court  of 
the  United  States  that  the  railroad  had  been 
Invested  with  the  privilege  of  building  an 
engine  house  or  repair  shop  next  to  a  church 
In  the  city  of  Washington.  The  court  held 
that  the  grant  of  power  did  not  authorize  the 
company 'to  place  such  structure  wherever 
It  might  think  proper  In  the  city  without  ref- 
erence to  the  property  or  rights  of  others. 
The  doctrine  of  that  case  was  approved  In 
the  opinion  of  Beseman  v.  Railroad  Co., 
supra,  upon  the  ground  that  in  selecting  the 
place  for  repair  shops  the  railroad  company 
acted  altogether  In  a  private  capacity.  Such 
location.  It  was  said,  was  a  matter  of  in- 
difference to  the  public,  and  consequently, 
with  respect  to  such  act  the  corporation 
stood  upon  the  footing  of  an  individual,  and 
was  entitled  to  no  superior  Immunities. 
What  was  meant  was  that  while  the  public 
was  concerned  that  a  railroad  company 
«thould  have  all  the  appliances,  including  re- 
pair shcps,  to  make  Its  public  service  effec- 
tive, it  was  immaterial  to  the  public  where 


such  appliances  were  placed,  ao  long  as  the 
service  was  efficient  All  that  concerns  the 
public  Is  to  have  an  efficient  service  In  the 
way  of  transportation  of  persons  and  freight 
The  company  Is  shielded  from  responsibility 
for  Incidental  damages  resulting  from  acts 
which  are  necessary  to  bring  about  such  serv- 
ice. In  the  federal  decision  It  was  admitted 
that  the  company,  by  virtue  of  Its  franchise, 
had  the  right  to  build  repair  shops  and  en- 
gine houses,  but,  having  the  liberty  to  choose 
different  sites  for  its  structures,  it  was  bound 
to  select  one  where  they  would  not  inflict  an 
injury  upon  the  property  of  others." 

In  Rapier  v.  London  Tramways  Company 
(1893)  L.  R.  2  Ch.  Dlv.  588,  the  syllabus 
of  the  opinion  delivered  by  Llndley,  L.  J., 
Is  as  follows :  "The  defendants  were  a  tram- 
Way  company,  who  were  empowered  by  their 
act  to  lay  down  and  construct  two  lines  of 
tramway  according  to  deposited  plans,  togeth- 
er with  the  works  and  conveniences  connected 
therewith.  The  act  gave  no  compulsory  pow- 
ers for  taking  lands,  and  made  no  special 
mention  of  building  stables.  The  defendants 
constructed  the  lines,  and  built  some  large 
blocks  of  stables  near  the  plaintiff^s  house 
for  the  horses  employed  in  drawing  the  cars. 
The  plaintiff  complained  of  the  smell  caused 
by  the  stables,  and  brought  an  action  for  an 
injunction  to  restrain  the  defendants  from 
using  the  stables  so  as  to  cause  a  nuisance. 
Held  (affirming  the  decision  of  Kekewlch,  J.) 
that  although  horses  were  necessary  for  the 
working  of  the  tramways,  the  company  were 
not  Justified  by  their  statutory  powers  in 
using  the  stables  so  as  to  be  a  nuisance  to 
their  neighbors,  and  that  It  was  no  sufficient 
defense  to  say  that  they  had  taken  all  reason- 
able care  to  prevent  It" 

Other  aspects  of  this  case  were  discussed 
before  us,  upon  which  we  have  not  deemed 
It  necessary  to  touch ;  and  without  Intimating 
any  opinion  upon  them,  except  in  so  far  as 
has  been  herein  expressed,  we  shall  cont^t 
ourselves  for  the  present  with  saying  that 
we  are  of  opinion  that  the  circuit  court 
should  have  sustained  the  demurrer  to  the 
special  plea. 

On  Petition  for  Rehearing. 

In  the  opinion  delivered  by  the  court  when 
the  Judgment  sought  to  be  reviewed  by  this 
petition  for  rehearing  was  pronounced,  it 
is  said: 

"The  declaration  sets  forth  a  nuisance 
The  defendant  Justifies  what  it  has  done  by 
pleading  legislative  authority  for  its  acts. 

"A  public  service  corporation  is  to  be  con- 
sidered in  two  aspects.  It  has  duties  which 
it  owes  to  the  public,  and  which  it  must  per- 
form. It  has  other  duties  not  of  a  public 
nature,  which  are  incidental  to  those  of  a 
public  character,  in  the  performance  of 
which  it  stands  upon  the  footing  of  a  pri- 
vate corporation.  With  respect  to  the  duties 
of  the  first  class,  it  may  be  said  that  in 
doing  that  which  imder  the  law  it  may  be 
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required  to  do,  It  cannot  be  considered  as  do- 
ing an  unlawful  act;  and  If  a  lawful  act  be 
done  without  negligence,  any  Injury  which 
It  occasions  Is  damnum  absque  Injuria." 

This  position  Is  earnestly  assailed  in  the 
petition  for  a  rehearing,  where  It  Is  broadly 
asserted  that  no  such  distinction  between 
the  public  and  prlyate  functions  of  a  cor- 
poration exists,  and  that  all  Is  lawful  which 
the  Legislature  authorizes  to  be  done,  al- 
though the  authority  conferred  be  not  Im- 
perative but  merely  permissive.  It  may  be 
that  In  the  distribution  of  the  duties  of  a 
public  service  corporation  Into  those  of  a 
public  and  those  of  a  private  nature,  the 
classification  was  Inaccurate  and  unscientif- 
ic, though  it  has  the  sanction  of  courts  of 
the  highest  respectability.  By  other  courts 
the  same  conclusion  is  reached  by  a  con- 
sideration of  the  language  used  by  the  Leg- 
islature in  the  act  of  incorporation,  and  by 
its  construction  determining  whether  or  not 
the  lawmaking  power  Intended  to  permit  an 
act  to  be  done,  or  to  require  its  performance 
— to  confer  a  privilege,  or  to  Impose  a  duty. 

In  the  case  of  Fisher  v.  Seaboard  Air  Line 
Railway  Co.,  102  Va.  363.  46  S.  B.  381,  the 
position  of  this  court  is  well  stated  in  the 
syllabus:  '*A  railroad  company,  acting  un- 
der authority  of  law,  whose  road  Is  con- 
structed and  operated  with  Judgment  and 
caution,  and  without  negligence,  is  not  lia- 
ble to  an  adjacent  landowner  for  damage  re- 
sulting from  the  noises,  Jarring  and  shaking 
of  buildings,  dust  and  smoke,  incident  to  the 
running  of  trains.  No  action  lies  for  the 
loss  or  inconvenience  resulting  from  doing 
an  authorized  act  in  an  authorized  way." 
This  is  to  be  understood,  of  course,  in  the 
light  of  the  facts  presented  in  that  record, 
where  damages  were  claimed  for  the  noises, 
Jarring  and  shaking  of  buildings,  dust  and 
smoke  incident  to  the  running  of  trains. 
We  were  of  opinion  that  in  the  absence  of 
negligence,  no  damages  could  be  recovered, 
for  the  reason  that  the  road  was  obliged 
to  run  its  trains,  which  could  not  be  done, 
whatever  the  degree  of  caution  exercised, 
without  the  inconveniences  and  injuries 
enumerated. 

In  Makely  v.  Southern  Railway  Comp^nyi 
complaint  was  made  of  the  operation  of 
trains  of  the  defendant  company,  and  of 
a  power  house  maintained  by  it  for  the  pur- 
pose of  lighting  the  various  buildings  in  its 
yards.  There  was  a  bill  praying  an  injunc- 
tion filed  in  the  circuit  court  of  Alexandria, 
which  the  learned  Judge  of  that  court  refus- 
ed, but  without  prejudice  to  the  right  of 
plaintiff  to  seek  her  remedy  at  law.  There 
was  no  question,  made  as  to  the  solvency  of 
the  railway  company  or  its  ability  to  re- 
spond in  any  damages  which  might  be  ad- 
Judged  against  It  We  concurred  with  the 
Judge  of  the  circuit  court  in  the  opinion 
that,  at  least  in  the  preliminary  stages  of 
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the  case,  before  the  right  had  been  estab- 
lished at  law,  it  would  be  improper  to  en- 
Join  the  defendant  company.  And  Just  here 
it  may  be  proper  to  state  that  while,  upon 
a  petition  for  a  writ  of  error  or  appeal,  this 
court  is  required  to  grant  the  writ  prayed 
for  unless  the  decision  called  in  question  be 
plainly  right,  we  should  not  overrule  the 
decision  of  the  loVer  court,  and  grant  an 
injunction  which  it  has  refused,  unleiss  the 
error  in  refusing  it  be  manifest  « 

We  have  mentioned  the  Fisher  Cas^^  and 
the  Makely  Case,  not  with  any  view  to 
vindicating  our  consistency,  but  because  we 
felt  that  it  would  be  well  to  clear  up  any 
doubt  that  might  exist  as  to  the  attitude  of 
this  court  with  respect  to  those  decisions. 

Coming  back  to  the  petition  for  rehearing, 
we  find  the  position  of  the  petitioner  thus 
stated:  "The  application  of  this  doctrine  of 
^private  capacity*  is  wholly  inconsistent  vTlth 
the  principles  enunciated  in  the  Fisher  Case. 
We  think  that  the  fact  that  the  doctrine  is 
wholly  erroneous  can  easily  be  demonstrated 
by  stating  it  in  the  form  of  a  syllogism, 
thus: 

**The  injuries  done  to  property  without 
negligence  by  a  public  service  corporation, 
for  which  it  will  be  held  liable,  are  those 
done  by  it  in  its  private  capacity. 

"All  injuries  done  to  property  without  neg- 
ligence by  a  public  service  corporation  are 
done  by  it  in  its  private  capacity;  L  e.,  by 
the  meahs  and  methods  employed. 

"Therefore  a  public  service  corporation  is 
liable  for  all  injuries  to  property  done  by  it 
without  negligence. 

"The  conclusion  is  manifestly  incorrect,  and 
at  least  one  of  the  premises  must  therefore 
be  erroneous.  The  second  premise  we  think 
we  have  demonstrated  to  be  correctly  stated ; 
that  is,  that  injuries  to  property  are  the  re- 
sult of  the  means  and  methods  employed,  and 
not  of  the  public  service  performed.  The  er- 
ror lies,  therefore,  in  the  first  premise. 

"The  vice  in  this  premise,  and  the  simple 
answer  to  the  various  illustrations  which  we 
have  given  above,  is  demonstrated  by  a  state* 
ment  of  the  true  principle,  which  is  that  a 
public  service  corporation,  acting  without 
negligence,  is  not  liable  for  injuries  which  are 
the  necessary  consequence  of  the  performance 
of  its  authorized  functions.  And  we  need  go 
no  further  in  seitrch  for  authority  for  this 
position  than  the  Fisher  Case  itself,  where 
the  court,  quoting  from  Pollock  on  Torts, 
said:  *It  is  settled  that  no  action  can  be 
maintained  for  loss  or  inconvenience  which  is 
the  necessary  consequence  of  an  authorized 
thing  being  done  in  an  authorized  manner.' " 

We  must  again  advert  to  the  principle  that 
all  opinions  are  to  be  considered  in  the  light 
of  the  facts  to  which  they  apply,  for  the 
transition  from  an  authorized  to  an  unau< 
thorized  act— from  that  which  is  lawful  to 
that  which  is  unlawful — ^is  oftentimes  by 
easy  and  almost  imperceptible  gradations,  so 
that  In  the  enunciation  of  a  principle  th«  eye 
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must  always  be  kept  upon  the  precise  facts 
upon  which  it  is  to  operate. 

Almost  all  the  questions  upon  which  the 
law  is  doubtful  or  obscure  arise  at  the  7an- 
ishing  point  between  contradictory  and  ir- 
reconcilable principles,  and  mark  the  effort 
"to  deduce  harmony  from  the  reciprocal 
struggle   of  discordant   powers."    Burke. 

Law  is  not  an  exact  science.  It  has  no 
invariable  standard  by  which  rights  may  be 
measured.  It  does  not  submit  to  inflexible 
rules  of  logic,  nor  can  it,  }n  its  application  to 
the  varied  affairs  of  men,  always  clothe  it- 
self in  the  form  of  a  syllogism ;  and  while  we 
might  hesitate  to  go  to  the  full  length  of  the 
view  expressed  by  the  great  moralist  we  have 
just  quoted,  it  is  to  a  large  extent  true  that 
''every  human  benefit  and  enjoyment,  every 
virtue  and  every  prudent  act,  is  founded  on 
.  compromise  and  barter." 

We  should  not,  therefore,  have  been  dis- 
posed to  abandon  our  position,  even  though  it 
had  failed  when  subjected  to  the  syllogistic 
test;  but  we  are  not  prepared  to  admit  that 
the  test  has  been  correctly  applied.  We  do 
not  admit  the  truth  of  the  minor  premise. 
We  do  not  admit  that  all  injuries  done  to 
property,  without  negligence  by  public  service 
corporations  are  done  by  them  in  their  pri- 
vate capacity. 

All  injuries  done  to  property  without  negli- 
gence by  a  public  service  corporation  for 
which  it  will  be  held  liable,  it  may  perhaps 
be  conceded,  are  done  by  it  in  its  private 
capacity;  but  there  are  Injuries  done  by  it 
in  its  public  capacity  for  which  it  will  not  be 
held  liable,  and  in  that  distinction  is  to  be 
found  the  very  gist  of  this  controversy. 

Nor  can  we  concur  in  the  answer  which  the 
petitioner  suggests  to  the  illustrations  which 
it  had  given.  We  cannot  admit  that  a  public 
service  corporation,  acting  without  negli- 
gence, is,  under  all  circumstances,  irrespon- 
sible for  injuries  which  are  the  necessary 
consequence  of  the  performance  of  its  author- 
ized functions.  There  must  be  something 
more  than  authority  to  do  the  act  complained 
of.  It  must  be  an  act  which  the  corporation 
is' required  to  perform — a  duty  which  it  owes 
and  which  has  been  imposed  upon  it  by  the 
legislative  act  granting  the  charter  by  which 
it  exists— or  at  least  it  must  appear  that  the 
particular  act  complained  of  and  immunity 
from  its  consequences  were  within  the  con- 
templation of  the  Legislature.  It  is  true  that 
in  Pollock  on  Torts,  quoted  in  the  Fisher 
Case,  supra,  it  is  said  that  ''no  action  can 
be  maintained  for  loss  or  inconvenience  which 
is  the  necessary  consequence  of  an  author- 
ized thing  being  done  in  an  authorized  man- 
ner." But  Pollock  also  says,  in  his  second 
edition,  at  page  158 :  "A  railway  company  is 
authorized  to  acquire  land  within  specified 
limits,  and  on  any  part  of  that  land  to  erect 
workshops.  This  does  not  justify  the  com- 
pany,  as  against  a  particular  householder,  in 
ouilding  workshops  so  situated  (though  with- 
tai  the  authorized  limits)  that  the  smoke  from 


them  is  a  nuisance  to  him  !n  the  oocupation 
of  his  house."  The  two  statements  by  the 
same  author  are  apparently  opposed  to  each 
other,  and  yet  may  be  in  entire  harmony  as 
applied  to  varying  conditions  of  facts. 

In  Managers  of  the  Metropolitan  Asylum 
District  V.  Hill  a880-81)  6  App.  Gas.  L.  B. 
193,  the  metropolitan  poor  act,  authorising 
the  formation  of  districts  and  district  asy- 
lums for  the  care  and  cure  of  sick  and  infirm 
poor,  created  corporations  for  that  purpose, 
and  gave  authority  to  the  poor  law  board  to 
issue  directions  to  these  corporations,  en- 
abled them  to  purchase  lands  and  erect  build- 
ings for  the  purposes  of  the  act,  and  made 
the  rates  of  parishes  and  unions  liable  for 
the  outlay  thus  incurred.  But  it  does  not 
by  direct  and  imperative  provisions  order 
these  things  to  be  done,  so  that  if,  in  doing 
them,  a  nuisance  is  created  to  the  injury  of 
the  health  or  property  of  persons  resident  in 
the  neighborhood  of  the  place  where  the  land 
is  purchased  or  the  buildings  erected,  it  does 
not  afford  to  these  acts  a  statutory  protection. 
And  therefore,  where  such  nuisance  was 
found  as  a  fact,  it  was  held  that  the  district 
board  could  not  set  up  the  statute,  nor  the 
orders  of  the  poor  law  board  under  it,  as  an 
answer  to  an  action,  or  to  prevent  an  in- 
junction issuing  to  restrain  the  board  from 
continuing  the  nuisance;  and  in  continuing 
his  opinion  Lord  Blackburn  states  this  prin- 
ciple: "On  those  who  seek  to  establish  that 
the  legislature  Intended  to  take  away  the 
private  rights  of  individuals,  lies  the  bur- 
den of  showing  that  such  an  intention  ap- 
I»ears  by  express  words  or  necessary  implica- 
tion.*' And  per  Lord  Watson  it  was  said: 
"Where  the  terms  of  a  statute  are  not  im- 
perative, but  permissive,  the  fair  inference 
Is  that  the  Legislature  intended  that  the  dis- 
cretion, as  to  the  use  of  the  general  powers 
thereby  conferred,  should  be  exercised  in 
strict  conformity  with  private  rights." 

That  case  finely  illustrates  the  effect  of  a 
statute  merely  permissive  in  its  terms. 

In  London,  Brighton  &  South  Coast  By.  Co. 
V.  Truman  and  Others,  11  App.  Gas.  L.  B. 
1886,  a  railway  company  were  authorized 
among  other  things  to  carry  cattle,  and  to 
purchase  by  agreement,  in  addition  to  the 
lands  which  they  were  empowered  to  pur- 
chase compulsorlly,  any  lands,  not  exceeding 
in  the  whole  50  acres,  in  such  places  as 
should  be  deemed  eligible,  for  the  purpose  of 
providing  additional  stations,  yards,  and 
other  conveniences  for  receiving,  loading,  or 
keeping  any  cattle,  goods,  or  things  conveyed 
or  intended  to  be  conveyed  by  the  railway,  or 
for  making  convenient  roads  or  ways  thereto, 
or  for  any  other  purposes  connected  with 
the  undertaking  which  the  company  should 
judge  requisite.  The  company  were  also 
empowered  to  sell  such  additional  lands  and  to 
purchase  In  lieu  thereof  other  lands  which 
they  should  deem  more  eligible  for  the  afore- 
said purposes,  and  so  on  from  time  to  time. 
The  act  contained  no  provision  for  compensa- 
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Uon  in  respect  of  lands  so  ptircbaaed  hj 
agreement  Under  this  power  the  company, 
some  years  after  the  expiration  of  the  com- 
pulsory powers,  bought  land  adjoining  one  of 
their  stations,  and  used  It  as  a  yard  or  dock 
for  their  cattle  traffic.  To  the  occupiers  of 
houses  near  the  station  the  noise  of  the 
cattle  and  drovers  was  a  nuisance  which, 
but  for  the  act,  would  have  been  actionable. 
There  was  no  negligence  in  the  mode  In  which 
the  company  conducted  the  business.  Held, 
that  the  purpose  for  which  the  land  was  ac- 
quired being  expressly  authorized  by  the 
act,  and  being  incidental  and  necessary 
to  the  authorised  use  of  the  railway  for  the 
cattle  traffic,  the  company  were  authorized 
to  do  what  they  did,  and  were  not  bound  to 
choose  a  site  more  convenient  to  other  per- 
sons; and  that  the  adjoining  occupiers  were 
not  entitled  to  an  injunction  to  restrain  thf 
company,  distinguishing  between  the  case  of 
Metropolitan  Asylum  Dist  v.  Hill,  Just  cited. 
Among  those  who  delivered  opinions  in  this 
case  was  Lord  Blackburn,  from  whom  we  have 
Just  quoted,  who  says,  in  part:  "I  do  not  think 
there  can  be  any  doubt  that  if,  on  the  true 
construction  of  a  statute,  it  appears  to  be 
the  intention  of  the  legislature  that  powers 
should  be  exercised,  the  proper  exercise  of 
which  may  occasion  a  nuisance  to  the  owners 
of  neighboring  land,  and  that  this  should  be 
free  from  liability  to  an  action  for  dam- 
ages, or  an  injunction  to  prevent  the  con- 
tinued proper  exercise  of  these  powers,  ef- 
fect must  be  given  to  the  intention  of  the 
legislature" — ^again  resting  the  case  upon  a 
proper  construction  of  the  act  of  incorpora- 
tion. In  this  case  the  House  of  Lords  re- 
versed the  decisions  of  the  Court  of  AppeaL 
and  of  North,  J.,  which  is.  to  be  found  in 
25  Ch.  Div.  420.  It  undertakes  to  distinguish, 
while  it  does  not  overrule.  Metropolitan 
Asylum  Dist.  v.  Hill,  supra,  and  seems  to 
rest  upon  the  express  terms  of  the  act  of 
Parliament  under  consideration.  It  is  at  most 
merely  persuasive  authority,  and  if  It  de- 
cides that  a  merely  permissive  authority  from 
the  Legislature  confers  complete  immunity 
from  acts  which  constitute  a  nuisance,  if  not 
negligently  performed,  it  would  be  irrecon- 
cilable with  other  English  cases  of  high  au- 
thority— Indeed,  of  equal  authority  with  it- 
self— with  the  decisions  of  the  Supreme  Court 
of  the  United  States,  and  with  those  of 
state  courts,  to  which  we  shall  presently 
advert. 

In  Cogswell  v.  Railroad  Co.,  103  N.  Y.  10, 
the  syllabus  Is  as  follows: 

"Whether  the  Legislature  can  authorize 
a  railroad  corporation  to  maintain  an  engine 
house,  under  circumstances  which,  if  main- 
tained by  an  individual,  would  by  the  common 
law  constitute  a  nuisance  to  private  property 
without  providing  compensation,  qusere. 

"But  if  this  should  be  conceded,  neverthe- 
less the  statutory  sanction  which  will  Justify 
an  injury  by  a  railroad  corporation  to  pri- 
vate property  without  making  compensation 
52  S.E.— C2 


therefor,  and  without  the  consent  of  the 
owner,  must  be  express  or  given  by  clear  and 
unquestionable  implication  from  the  powers 
expressly  conferred  so  that  it  can  fairly  ^e 
said  that  the  Legislature  contemplated  the 
doing  of  the  very  act  which  occasioned  the 
Injury;  It  may  not  be  presumed  from  a 
general  grant  of  authority. 

"Where  the  terms  of  a  statute  giving  au- 
thority to  such  a  corporation  are  not  Im- 
perative, but  permissive,  this  does  not  con- 
fer license  to  commit  a  nuisance,  although 
what  is  contemplated  by  the  statute  cannot 
be  done  without" 

In  Bohan  v.  Port  Jervis  Gaslight  Company, 
122  N.  Y.  at  page  18,  25  N.  E.  at  page  246, 
9  U  B.  A.  711,  it  is  said  that:  * 

"Although  the  acts  complained  of  are 
Inseparably  connected  with  the  carrying  on 
of  the  business  Itself,  and  the  resulting 
damages  a  necessary  consequence,  if  those 
acts  constitute  a  nuisance  per  se,  it  is  not 
necessary  to  show  negligence  in  order  to 
sustain  a  recovery. 

"Every  person  Is  t>ound  to  make  a  reason- 
able use  of  his  property,  having  respect  for 
his  neighbor's  right  A  use  which  produces 
destructive  vapors  and  noxious  smells,  result- 
ing in  material  injury  to  the  property  and 
the  comfort  of  those  dwelling  in  the  neighbor- 
hood, is  not  reasonable,  and  is  a  nuisance 
per  se. 

"As  a  general  rule,  corporations  authorized 
by  statute  to  carry  on  a  business,  although  it 
may  be  of  a  quasi  public  character,  are  under 
the  same  obligations  to  make  a  reasonable 
use  of  their  property  and  to  respect  the 
rights  of  others  as  are  citizens. 

"While  the  Legislature  may  authorize  acts, 
which  would  otherwise  be  a  nuisance,  when 
they  affect  or  relate  to  matters  in  which  the 
public  have  an  interest  or  over  which  they 
have  control,  the  statutory  authority  which 
affords  immunity  for  such  acts  must  be  ex- 
press, or  a,  clear  and  unquestionable  implica- 
tion from  powers  expressly  conferred,  and 
it  must  appear  that  the  Legislature  con- 
templated the  doing  of  the  very  act  which 
occasioned  the  injury." 

This  whole  subject  is  considered  by  the 
Supreme  Court  of  the  United  States,  in  Bal- 
timore &  Potomac  B.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  2  Sup.  Ct  710,  27  L. 
Ed.  739,  which  was  decided  in  1SS3,  and  has 
met  with  general  approval.  The  Baltimore 
&  Potomac  Railroad  Company  was  authorized 
by  act  of  Congress  to  lay  its  track  within  the 
limits  of  the  city  of  Washington,  and  to  con- 
struct other  works  necessary  and  exiiedient 
to  the  proper  completion  and  maintenance  of 
Its  road.  It  erected  an  engine  house  and  ma- 
chine shop  on  a  parcel  of  land  immediately 
adjoining  the  church,  and  used  them  Id  such 
a  way  as  to  disturb,  on  Sundays  and  other 
days,  the  congregation  assembled  in  the 
chiurch,  to  interfere  with  religious  exercises 
therein,  break  up  its  Simday  Schools,  and 
destroy  the  value  of  the  building  as  a  place 


978 


62  SOUTHBASTBRN  BBPORTBR. 


(Va. 


at  public  worship.  Suit  was  brought  against 
the  railroad  company  to  recover  damages, 
and  among  other  defenses  the  company  re* 
lied  upon  statutory  authority;  and  its  coun- 
sel undertook  to  maintain  that  "no  action 
will  lie  and  no  recovery  can  be  had  for  doing 
that  which  the  law  authorizes  the  party  to 
do,  and  that  cannot  be  adjudged  a  nuisance 
and  be  held  unlawful  which  the  law  declares 
to  be  lawful."  Answering  that  contention, 
Mr.  Justice  Field  says: 

"The  authority  of  the  company  to  con- 
struct such  works  as  it  might  deem  neces- 
sary and  expedient  for  the  completion  and 
maintenance  of  its  road,  did  not  authorize  It 
tp  place  them  wherever  It  might  think  proper 
In  the  dty,  without  reference  to  the  property 
and  rights  of  others.  As  well  might  It  be 
contended  that  the  act  permitted  It  to  place 
them  immediately  in  front  of  the  President's 
house  or  of  the  Capitol,  or  in  the  most 
densely  populated  locality.  Indeed,  the  cor- 
poration does  assert  a  right  to  place  its 
works  upon  property  It  may  acquire  any- 
where In  the  city.  Whatever  the  extent  of 
the  authority  conferred,  it  was  accompanied 
with  this  Implied  qualification,  that  the 
works  should  not  be  so  placed  as  by  their 
use  to  unreasonably  Interfere  with  and  dis- 
turb the  peaceful  and  comfortable  enjoy- 
ment of  others  in  their  property.  Grants  of 
privileges  or  powers  to  corporate  bodies,  like 
those  in  question,  confer  no  license  to  use 
them  in  disregard  of  the  private  rights  of 
others,  and  with  immunity  for  their  invasion. 
The  great  principle  of  the  common  law, 
which  is  equally  the  teaching  of  Christian 
morality,  so  to  use  one's  property  as  not  to 
Injure  others,  forbids  any  other  application 
or  use  of  the  rights  and  powers  conferred. 

"Undoubtedly,  a  railway  over  the  public 
highways  of  the  District,  Including  the 
streets  of  the  city  of  Washington,  may  be 
authorized  by  Congress,  and  if,  when  used 
with  reasonable  care,  it  produces  only  that 
incidental  Inconvenience  which  unavoidably 
follows  the  additional  occupation  of  the 
streets  by  its  cars  with  the  noises  and  dis- 
turbances necessarily  attending  their  use, 
no  one  can  complain  that  he  Is  Incommoded. 
Whatever  consequential  annoyance  may 
necessarily  follow  from  the  running  of  cars 
on  the  road  with  reasonable  care  Is  damnum 
absque  Injuria.  The  private  Inconvenience 
in  such  case  must  be  suffered  for  the  public 
accommodation." 

It  Is  said  In  the  petition  that  the  latter 
part  of  this  quotation  is  a  dictum.  We  hard- 
ly think  so;  but  even  If  it  were.  It  is  the 
dictum  of  a  judge  whose  great  ability  enti- 
tles his*  every  utterance  to  the  highest  re- 
spect, and  la  sanctioned  by  the  concurrence 
of  the  entire  court  We  may  safely  consider 
that  opinion  as  expressing  the  fixed  views 
of  the  Supreme  Court  of  the  United  States 
upon  the  questions  discussed. 

The  legislative  authority   relied   upon   in 


this  case— Acts  1887-06,  pp.  495,  1020,  cc 
463,  089,  respectively — ^Is  as  follows: 

At  section  2,  p.  496,  occurs  the  following 
language:  "The  said  company  shall  have 
power  to  construct,  lease,  purchase  or  acquire 
by  consolidation  with  any  other  company  or 
companies,  and  operate  and  maintain  In  the 
city  of  Norfolk,  or  both,  and  In  any  other  city, 
town  or  village  in  the  said  county,  suitable 
works,  machinery  and  plants  for  the  manu- 
facture of  electricity,  and  for  the  sale  and 
distribution  of  the  same;  and  it  shall  have 
power  to  sell  and  distribute  the  same  for 
public  and  private  illumination,  for  heating, 
for  power  and  for  any  other  purposes  which 
the  same  may  be  used  for,  and  it  shall  have 
power  to  do  such  acts  and  things,  and  con- 
duct such  enterprises  as  are  convenient  in 
connection  with  or  Incidental  to  the  enjoy- 
ment of  the  powers  hereinabove  conferred, 
and  may,  with  the  consent  of  the  proper  au- 
thorities of  the  city  of  Norfolk,  and  of  such 
other  dty  or  county  as  are  named  above,  use 
the  streets  and  roads  thereof  for  laying  its 
mains,  pipes  and  wires  and  erecting  its 
poles." 

And  at  section  S,  p.  1020,  it  is  declared 
that:  "The  said  company  is  authorized  to 
promote,  establish  and  maintain  the  business 
of  a  general  railway  and  electrical  company. 
To  erect,  maintain  and  operate  plants  in  this 
state  for  the  generation  of  electricity  and  the 
supply  of  electric  current  for  its  own  use 
and  for  sale  to  persons,  natural  or  artifi- 
cial," etc 

In  these  quotations  is  found  the  sole  au- 
thority of  the  defendant  to  permit  or  to  re- 
quire, to  excuse  or  to  justi^  it  in  the  per- 
formance of  the  acts  complained  of  in  this 
suit  The  case  is,  therefore,  plainly  to  be 
classed  with  B.  &  P.  R.  Co.  v.  Fifth  Baptist 
Church,  and  other  cases  which  we  have  cited. 
In  which  the  effect  of  legislative  authority 
has  been  discussed.  It  will  be  seen  that  the 
language  is  not  Imperative,  but  permissive, 
and  that  It  does  not  confer  statutory  sanc- 
tion for  the  commission  of  a  nuisance  in  any 
way  whatever,  and  most  assuredly  cannot  be 
said  to  confer  it  in  express  terms,  "or  by 
clear  and  unquestionable  implication  from 
the  powers  given,"  so  that  It  cannot  be  fairly 
said  that  "the  Legislature  contemplated  the 
doing  of  the  very  act  which  occasioned  the 
Injury,"  and  Immunity  is  not  to  be  presumed 
from  a  general  grant  of  authority. 

But  it  is  said  that  the  decision  in  this  case. 
If  permitted  to  stand,  will  "practically  debar 
the  use  of  many  of  the  most  important  and 
developing  features  of  our  modern  growth." 

It  would  be  a  source  of  regret  if,  in  the 
administration  of  justice  by  the  establi'?h- 
ment  and  enforcement  of  sound  principles, 
the  prosperity  of  our  people  should  be  hin- 
dered or  checked,  but  It  would  be  not  only 
a  source  of  regret,  but  of  reproach,  if  mate- 
rial prosperity  were  stimulated  and  encoui^ 
aged  by  a  refusal  to  give  to  every  citizen  a 
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remedy  for  wrongs  he  may  snstalii,  even 
though  inflicted  by  forces  which  constitute 
factors  in  our  material  development  and 
growtli.  Courts  have  no  policies,  and  can- 
not permit  consequences  to  Influence  their 
Judgments  further  than  to  serve  as  warnings 
and  incentives  to  thorough  investigation  and 
careful  consideration  of  the  causes  submit- 
ted to  them.  Those  duties  being  faithfully 
performed,  courts  may  await  the  result  with 
patience,  if  not  always  with  confidence,  and 
say,  with  the  great  Lord  Mansfield,  ''Flat 
jQStitia,  mat  G<Blum.'' 
The  petition  to  rehear  is  denied. 


(106  va.  807) 

SATTERFIELD  ▼.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
8,  1906.) 

L  Indictment  —  Allegation  of  Previous 

Convictions— Sufficiency. 

An  indictment  for  petit  larceny  alleged 
that  accused  liad  been  twice  before  sentenced 
for  a  like  offense  and  described  the  warrants 
issued  against  him  for  the  prior  offenses,  which 
charged  that  accused  did  unlawfully  take,  steal, 
and  carry  away  certain  property,  without  aver- 
ring that  the  taking  was  felonious.  Held^  that 
the  indictment  showed  prior  convictions  of  petit 
larceny,  under  Va,  Code  1904,  §  3907,  prescrib- 
ing a  punishment  for  one  convicted  of  petit 
larceny  after  prior  convictions  of  a  like  offense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27. 
Cent  Dig.  Indictment  and  Information,  §  304.J 

2.  Same. 

The  procedure  provided  by  Va.  Code  1904, 
S  8907,  declaring  that  when  a  person  is  con- 
victed of  petit  larceny,  and  it  is  alleged  in  the 
indictment  and  found  by  the  jury  that  he  has 
been  before  sentenced  for  a  like  offense,  he  shall 
be  confined  in  Jail  not  less  than  80  days  nor 
more  than  1  vear,  etc.,  is  cumulative,  and  leaves 
unimpaired  the  authority  to  prosecute  an  offend- 
er independently  for  successive  offenses  of  petit 
larceny ;  and  when  that  is  done  the  punishment 
for  the  crime  is  unaffected  by  the  fact  that  he 
may  have  been  previously  sentenced,  and  in 
such  case  the  punishment  is  that  prescribed  by 
section  3707,  and  an  indictment  for  the  third 
offense  of  petit  larceny  is  not  bad  because  it 
alleges  that  accused  was  fined  only  for  the 
second  offense. 

3.  Same. 

As  courts  will  take  judicial  notice  of  the 
charter  of  the  city  of  Danville  and  the  juris- 
diction which  chapter  5,  §  5,  thereof,  as  amend- 
ed by  Acts  1895-96,  p.  596,  c.  562,  confers  on 
the  mayor's  courts  an  allegation  in  an  indict- 
ment for  petit  larceny  that  accused,  formerly  , 
convicted  of  a  like  offense  in  the  mayor's  court  ; 
of  Danville,  had  been  convicted  by  a  court  of  ■ 
competent  jurisdiction,  was  sufficient,   without 
showing  the  fact  that  it  had  jurisdiction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27. 
Cent  Dig.  Indictment  and  Information,  §  304.] 

4.  Same. 

An  indictment,  alleging,  for  the  purpose 
of  subjecting  accused  to  additional  punishment, 
that  he  had  been  previously  convicted  of  crime, 
is  good  for  the  crime  charged,  though  the  form- 
er conviction  cannot  be  shown. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  §  307.J 

5.  Criminal  Law— Verdict— Sufficiency. 

Va.  Code  1904,  §  3907,  provides  that  for  a 
third  offense  of  petit  larceny  accused  shall  be  | 
confined  in  the  penitentiary  not  less  than  one 
year,  nor  more  than  two  years.    An  indictment 


for  larceny  charged  that  accused  had  been  twice 
before  convicted  of  a  like  offense.  The  verdict 
was:  "We  •  •  •  find  the  prisoner  guilty 
as  charged  in  the  •  •  •  indictment,  and  fix 
his  punishment  at  one  year  in  the  state  peni- 
tentiary." Heldf  that  the  verdict  impliedly 
showed  that  the  jury  found  that  accused  had 
been  twice  before  convicted  of  a  like  offense, 
and  was  sufiQcient 

EJrror  to  Corporation  Court  of  City  of 
Lynchburg. 

James  Satterfleld  was  convicted  of  petit 
larceny,  and  he  brings  error.    Affirmed. 

James  H.  Guthrie,  for  plaintiff  in  error. 
Wm.  A.  Anderson,  Atty.  Gen.,  for  the  Com- 
monwealth. 

WHITTLB,  J.  At  the  December  term, 
1905,  of  the  corporation  court  of  the  city  of 
Lynchburg,  the  plaintiff  in  error,  James 
Satterfleld,  was  indicted  for  petit  larceny. 
The  indictment  also  alleged  that  the  accused 
had  been  '*twice  before  sentenced  in  the 
United  States  for  the  like  offense,"  and  pro- 
ceeded to  set  out  in  totidem  verbis  two  war- 
rants against  him,  with  the  judgment  of 
conviction  and  sentence  of  the  mayor  of  the 
city  of  Danville,  Va.,  before  whom  he  was 
tried,  imposing  a  fine  for  the  commonwealth 
and  city,  respectively,  indorsed  on  each. 

There  was  a  demurrer  to  the  indictment, 
which  the  court  overruled.  Thereupon  the 
accused  pleaded  not  guilty,  and  upon  the  trial 
of  that  issue  the  jury  returned  a  verdict  of 
guilty,  and  fixed  his  punishment  at  one 
year  in  the  state  penitentiary.  The  court 
likewise  overruled  a  motion  to  set  aside  the 
verdict  as  contrary  to  the  law  and  the  evi- 
dence, and  rendered  the  judgment  under  re- 
view, sentencing  the  prisoner  in  accordance 
with  the  verdict  of  the  jury. 

The  grounds  of  demurrer  to  the  indictment 
may  be  considered  in  the  order  in  which  they 
are  stated  in  the  petition  for  the  writ  of 
error. 

It  is  insisted.  In  the  first  place,  that,  the 
accused  having  been  .  indicted  for  petit 
larceny,  the  additional  allegation  that  he  had 
been  twice  before  sentenced  in  the  United 
States  for  the  'iike  offense"  is,  standing 
alone,  an  insufficient  averment  in  a  prosecu- 
tion under  section  3907,  Va.  Code  1904,  and 
that  the  warrants  described  in  the  indict- 
ment are  not  warrants  for  petit  larceny,  be- 
cause they  fail  to  charge  the  felonious  taking 
of  the  property  alleged  to  have  been  stolen. 

The  precise  question  involved  in  this  as- 
signment was  passed  on  by  this  court  in  the 
recent  case  of  Jones  v.  Morris,  97  Va.  43, 
33  S.  K.  377.  At  page  48  of  97  Va.,  page  378 
of  33  S.  El,  the  court  observes:  "For  like 
reasons  we  are  of  opinion  that  the  objection 
to  the  form  of  the  warrant  cannot  be  main- 
tained. *A  warrant,'  says  Bishop  (volume  1, 
p.  187),  *need  not  set  out  the  crime  with  the 
fullness  of  an  indictment,  but  it  should 
contain  a  reasonable  indication  thereof. 
Minor  defects  will  not  render  it  inadequate 
as  a  justifloation  to  the  officer.'     It  is  true 
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that  the  warrant  in  this  case  charges  that 
Morris  unlawfully  did  take,  steal,  and  carry 
away  money  of  the  value  of  $40.  It  omits  to 
charge  that  it  was  done  feloniously,  and  we 
are  not  concerned  to  say  that  that  word 
ought  not  properly  to  have  appeared  in  it,  or, 
if  objected  to  by  Morris,  the  warrant  might 
not,  for  that  reason,  have  been  considered 
defective.  The  fact  remains  that  no  objec- 
tion was  talcen,  that  the  wliole  subject  was 
investigated,  and  judgment  of  acquittal 
rendered.  That  judgment,  we  repeat,  is  a 
complete  bar  for  any  further  prosecution  for 
the  same  offense." 

Wharton,  in  his  work  on  Criminal  Pleading 
and  Practice  (section  260),  states  the  doctrine 
as  follows:  "The  word  'feloniously'  was  at 
common  law  essential  to  all  indictments  for 
felony,  whether  at  common  law  or  statutory, 
although,  the  reason  for  the  term  being 
purely  arbitrary,  it  is  no  longer  necessary 
unless  prescribed  by  statute,  or  unless 
describing  a  common-law  or  statutory 
felony."  See,  also,.l  Bishop's  Crim.  Law, 
§260. 

The  term  "felonious"  is  not  used  in  the 
Virginia  statute  defining  petit  larceny,  and 
the  charge  In  the  warrant  that  the  accused 
did  unlawfully  take,  steal,  and  carry  away 
the  property  of  another  distinguishes  the 
offense  from  a  mere  trespass,  and  stamps  it 
as  petit  larceny. 

The  definition  of  Webster  and  other 
lexicographers  of  the  verb  **to  steal"  is  "to 
take  and  carry  away  feloniously";  and  the 
words  "steal"  and  "larceny"  are  synonymous. 

We  are  of  opinion  that  the  foregoing 
authorities  are  conclusive  as  to  the  suffi- 
ciency of  the  warrants  in  qaestion,  more  es- 
pecially when  they  are  made  the  subject  of 
collateral  attack. 

It  is  further  insisted  that  the  indictment  is 
Insufficient  as  an  indictment  for  the  third 
offense  of  petit  larceny,  because  it  alleges 
that  the  accused  was  fined  for  the  second 
offense,  the  punishment  for  which,  it  is  said, 
is  not  by  fine,  but  by  confinement  in  jail  not 
less  than  30  days  nor  more  than  12  months. 
Va.  Code  1904,  ft  3907. 

This  objection  is  founded  upon  the  erron- 
eous hypothesis  that  the  accused  was  only 
amenable  to  prosecution  for  the  second  of- 
fense of  petit  larceny  under  section  3907. 
But  the  procedure  provided  by  that  section 
is  not  intended  to  be  exclusive.  The  re- 
dress afforded  by  It  is  cumulative  merely, 
and  leaves  unimpaired  the  authority  of  the 
commonwealth  to  prosecute  and  punish  an 
offender  independently  for  successive  offenses 
of  petit  larceny,  and  when  it  so  elects  to 
proceed  the  punishment  for  the  crime  is  un- 
affected by  the  fact  that  he  may  have  before 
been  sentenced  in  the  United  States  for  a 
like  offense,  and  the  punishment  in  such  case 
is  confinement  in  jail  not  less  than  15  days 
nor  more  than  6  months,  or  by  fine  of  not 
less  than  $5  nor  more  than  |100,  or  both.  Va. 
Code  1904,  8  3707. 


The  third  and  last  objection  to  the  In- 
dictment is  that  it  does  not  allege  that  the 
conviction  of  the  accused  was  by  a  court 
of  competent  jurisdiction;  that,  the  mayor's 
court  of  the  city  of  Danville  being  a  court 
of  special  and  limited  Jurisdiction,  there  is 
no  presumption  in  favor  of  its  Jurisdiction; 
and  the  fact  that  it  has  jurisdiction  must 
affirmatively  appear. 

We  are  of  opinion  that  this  assignment  is 
also  without  merit 

By  section  5  of  chapter  5  of  the  charter  of 
the  city  of  Danville,  as  amended  by  the  act 
approved  March  2d,  1896  (Acts  1895-96,  p. 
596,  c.  562),  it  is  provided  that,  "in  criminal 
cases  under  the  laws  of  the  state,  he  [the 
mayor]  shall  exercise  all  the  power  and 
authority  of  a  justice  of  the  peace,  not  only 
within  the  corporate  limits  of  said  city,  but 
for  the  space  of  one  mile  without  and  around 
the  same."  The  courts  will  take  judicial 
notice  of  such  a  city  charter  and  the  jurisdic- 
tion which  it  confers  without  averment  or 
proof.  Duncan  v.  City  of  Lynchburg,  2  Va. 
Dec.  700,  84  S.  E.  964,  48  L.  R.  A-  331. 

But  if  such  were  not  the  case,  the  rule  ap- 
plicable to  this  species  of  indictment  is  thus 
accurately  and  succinctly  stated  in  Am.  & 
Eng.  Enc.  of  PI.  &  Pr.  vol.  10,  p.  490: 
"Where  an  indictment  is  drawn  with  a  view 
to  subjecting  the  defendant  to  additional 
punishment  by  reason  of  the  fact  that  he 
had  previously  been  convicted  of  the  same 
offense,  it  will  not  invalidate  the  indict- 
ment itself  If  the  former  conviction  cannot 
be  shown,  or  if  a  former  conviction  which 
was  not  legal  is  shown,  but  the  indictment 
will  still  be  good  for  the  offense  charged 
therein  without  reference  to  the  former  con- 
viction," 

The  trial  court,  therefore,  did  not  err  In 
overruling  the  demurrer  to  the  indictment 

The  next  assignment  of  error  involves  the 
sufficiency  of  the  verdict  to  warrant  the 
court  in  rendering  judgment  upon  it,  and 
Thomas'  Case,  22  Grat  912,  is  confidently  re- 
lied on  to  sustain  this  assignment 

The  prosecution  is  under  section  3907. 
Va.  Code  1904,  which  provides  that,  **where 
a  person  is  convicted  of  petit  larceny,  and 
it  is  alleged  in  the  indictment  on  which  he 
is  convicted,  and  admitted  or,  by  the  jury  or 
justice  before  whom  he  is  tried,  found,  that 
he  has  been  before  sentenced  in  the  United 
States  for  the  like  offense,  he  shall  be  con- 
fined in  jail  not  less  than  >30  days  nor  more 
than  one  year ;  and  for  a  third,  or  any  sub- 
sequent offense,  he  shall  be  confined  in  the 
penitentiary  not  less  than  one  nor  more  than 
two  years." 

In  Thomas'  Oase,  supra,  the  prosecution 
was  for  petit  larceny,  under  chapter  199, 
S  27,  of  the  code  of  1860,  which  reads  as  fol- 
lows: "When  a  free  person  is  convicted  of 
petit  larceny,  ,and  it  is  alleged  in  the  indict- 
ment on  which  he  is  convicted,  and  admitted, 
or.  by  the  jury  found,  that  he  has  been  be- 
fore sentenced  in  the  United  Statefli  for  the 
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like  offCDfle,  he  shall  be  s^iteDced  to  be  con- 
fined In  the  penitentiary  for  one  year."  The 
Indictment  alleged  that  the  accused  had  be- 
fore been  sentenced  In  the  United  States  for 
the  nice  offense.  The  jury  returned  a  ver- 
dict, ''We,  the  jury,  find  the  prisoner  guilty 
as  charged  In  the  within  Indictment,'*  and 
the  court  sentenced  him  to  confinement  in 
the  penitentiary  for  one  year.  Upon  writ 
of  error,  this  court  held  that  in  order  to 
justify  the  punishment  inflicted,  by  express 
terms  of  the  statute,  the  fact  that  the  ac- 
cused had  been  before  sentenced  in  the 
United  States  for  the  like  offense  must  ei- 
ther have  been  admitted  or  found  by  the 
jury.  That  neither  requirement  of  the  stat- 
ute had  been  complied  with,  and  the  judg- 
ment of  the  court,  for  that  reason,  was  er- 
roneous. The  yerdict  of  the  jury  did  not 
expressly  find  that  the  accused  had  been 
formerly  sentenced  for  the  like  offense,  nor 
could  that  fact  be  inferred  from  the  lan- 
guage of  the  verdict  of  guilty  "as  charged 
in  the  within  indictment,"  for  that  language 
was  satisfied  by  finding  him  guilty  of  the 
principal  charge  of  petit  larceny  merely. 

But  the  question  is  now  presented  in  quite 
a  different  aspect  This  prosecution  is  for 
the  third  offense  of  petit  larceny,  the  pimish- 
ment  for  which  Is  confinement  in  the  peni- 
tentiary not  less  than  one  nor  more  than 
two  years,  and  the  verdict  of  the  jury  is: 
"We,  the  jury,  find  the  prisoner  guilty  as 
charged  in  the  within  indictment,  and  fix 
his  punishment  at  one  year  in  the  state 
penitentiary."  While  the  jury,  it  is  true,  do 
not  expressly  find  that  the  accused  had  been 
twice  before  sentenced  for  petit  larceny, 
they  by  necessary  implication  find  that  fact 
by  the  Infiictlon  of  a  punishment  which  they 
could  not  otherwise  have  lawfully  Imposed 
upon  him.  This,  in  our  opinion,  distin- 
guishes the  case  In  judgment  from  Thomas' 
Case,  and  fulfills  the  demand  of  the  statute 
in  the  particular  referred  to. 

The  remaining  assignment  of  error  relied 
on  by  the  prisoner  is  to  the  action  of  the 
court  in  overruling  his  motion  for  a  new 
trial,  on  the  ground  that  the  evidence  was 
insufficient  to  sustain  the  verdict  of  the 
jury. 

Of  this  assignment  it  is  sufficient  to  say 
that  under  the  rule  of  decision  prescribed 
by  section  3484  of  Va.  Code  1904,  the  evi- 
dence justified  the  finding  of  the  jury,  and 
the  motion  was  properly  overruled. 

Judgment  affirmed. 


(59  W.  Va.  1) 

STATE  V.  CLIFFORD. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  13,  1906.) 

1.  HoMiciDB— Evidence— Threats. 

On  the  trial  of  an  indictment  for  murder, 
evidence  of  threats,  made  by  the  deceased  or 
hip  co-conspirator,  previously  communicated  to 
the  accused,  is  competent  and  proper  for  the 
purpose  of  shedding  light  upon  the  mental  at- 


titude of  the  prisoner  toward  the  deceased  at 

the  time  of  the  homicide,  and  of  explaining  the 
possession  of  the  weapon  with  which  the  knllDg 
was  effected,  as  tending  to  rebut  any  inference 
of  malice  which  might  be  drawn  from  the  fact 
of  Its  possession  on  the  occasion  of  its  use. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  §§  338,  399.]    ' 

2.  Same. 

When,  in  such  case,  there  is  evidence  tend- 
ing to  establish  a  conspiracy  on  the  part  of  the 
deceased  and  other  persons  to  kill  the  accused, 
or  do  him  grave  bodily  injury,  and  to  show  that 
the  accused  believed,  and  had  reasonable  ground 
to  believe,  that  such  conspiracy  existed  and  the 
deceased  was  a  partv  thereto,  and  the  killing 
ensued  immediately  after  an  unprovoked  assault 
upon,  and  severe  beating  of,  the  accused,  by 
such  other  persons,  the  deceased  standing  by  at 
the  time,  and  there  being  evidence  tending  to 
show  that  he  joined  in  the  assault,  evidence  of 
threats  made  by  such  other  persons  and  com- 
municated to  the  accused  before  the  assault,  is 
admissible. 

3.  Cbiminax    Law  —  Instbuctions— SBrrriNO 

FOBTH  FOBMS  OF  VeBDICT. 

An  instruction  setting  forth  six  forms  of 
verdict,  proper  for  findings  on  an  indictment 
for  murder,  and  telling  the  jury  that  under  the 
indictment  they  can  return  any  one  of  said  ver- 
dicts, is  defective  in  failing  to  direct  the  atten- 
tion of  the  jury  to  the  requirement  that  any 
verdict  so  returned  must  be  based  upon  their 
belief  from  the  evidence ;  but,  if  it  appears  from 
other  instructions  given  at  the  same  time  that  the 
attention  of  the  jury  was  repeatedly  directed  to 
this  requirement,  the  giving  of  such  instruc- 
tion is  not  error 

4.  HOMIOIDB    —    INSTBUOTIONS    —    INTENT    — 

Dblibebation. 

It  is  not  error  to  give,  as  an  instruction  to 
the  jury  in  a  criminal  trial,  the  following  legal 
proposition:  "The  court  instructs  the  jury  that 
to  constitute  a  willful,  deliberate,  and  premedi- 
tated killing,  constituting  murder  of  the  first  de- 
gree, it  is  not  necessary  that  an  intention  to  kill 
should  exist  for  any  particular  length  of  time 
prior  to  the  actual  killing;  It  is  only  necessary 
that  said  intention  should  come  into  existence 
for  the  first  time  at  the  time  of  such  killing,  or 
any  time  previous." 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  §§  14,  586.] 

5.  Same— Degbees  of  Offense. 

On  the  trial  of  an  indictment  for  murder,  it 
Is  not  error  to  give  instructions  presenting  the 
theories  of  guilt  6f  murder  of  the  first  and 
second  degrees,  and  directing  the  attention  of 
the  jury  to  the  presumption  of  guilt  arising 
from  certain  facts,  in  case  the  jury  should  be- 
lieve  them  to  be  established  by  the  evidence,  if 
there  Is  any  evidence  tending  in  any  appreciable 
degree  to  prove  such  offense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.   Dig.  Homicide,   §§  64£-e46.] 

6.  Same— Manslaughteb. 

When  the  homicide,  in  respect  to  which  the 
accused  is  on  trial,  immediately  followed  an  un- 

Erovoked  assault  upon,  and  severe  beating  of, 
im,  and  the  evidence  tends  to  prove  the  offense 
of  manslaughter,  the  court  may  properly  give 
Instructions  based  upon  the  theory  of  guilt  of 
murder,  if  there  is  any  evidence  in  the  case 
tending  to  prove  the  commission  of  such  crime. 

7.  Same— Defenses— Accident. 

The  defense  of  accidental  and  unintentional 
killing  does  not  preclude  the  giving  of  instruc- 
tions embodying  the  law  relating  to  any  offense 
charged  in  the  indictment  which  the  evidence 
tends  to  prove. 

[Ed.  Note. — For  cases  in  point,  see  voL  2G, 
Cent.  Dig.  Homicide,  §§  638-641.] 
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8.  Griminajl  Law  —  Instbugtiozvs  -^  Oon- 

STRUCTION  AS  A  WHOLE. 

To  determine  whether  the  trial  court  ha« 
erred  in  the  giving  of  instructions,  all  the  in- 
structions must  be  read  together,  and,  if  being 
BO  read  and  interpreted,  according  to  the  plain 
common  sense  meaning  of  the  terms  used,  thev 
state  the  law  correctly  as  applied  to  the  evi- 
dence, and  it  appears  that  the  jury  could  not 
have  been  thereby  misled  to  the  prejudice  of 
the  accused,  the  verdict  will  not  be  disturbed, 
because  they  disclose  a  mere  technical  conflict 
in  terms. 

[Ed.   Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §  1990.] 

9.  Samb—AppeaI/— Exclusion  of  Evidence. 

Refusal  of  the  court  to  permit  a  witness 
to  answer  a  question  which,  by  its  own  terms 
and  subject-matter,  taken  in  connection  with 
facts  and  circumstances  already  in  evidence, 
shows  its  relevancy  and  materiality,  is  not 
available  as  error  on  a  motion  for  a  new  trial, 
if  the  expected  answer  of  the  witness  was  not 
disclosed  to  the  court  at  the  time  of  the  ruling. 
An  appellate  court,  In  reviewing  a  judgment  on 
writ  of  error,  cannot  assume  in  such  case  that 
an  answer  favorable  to  the  exceptor  would  have 
been  given.  So  much  of  the  decision  in  Qunn 
V.  Railroad  Co.,  14  S.  B.  465,  36  W.  Va.  165, 
82  Am.  St  Rep.  842,  as  conflicts  with  this 
principle  is  disapproved. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15» 
Cent  Dig.  Criminal  Law,  §  2932.] 

10.  HoinoiDE  —  Manslauohteb  —  Evidence 
—Killing  in  Heat  of  Blood. 

A  sudden  intentional  killing  with  a  deadly 
weapon,  by  one  who  is  not  in  any  way  at  fault, 
in  immediate  resentment  of  a  gross  provocation, 
is  prima  facie  a  killing  in  heat  of  blood,  and 
therefore  an  offense  of  no  higher  degree  than 
voluntary  manslaughter. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  8§  59-64.] 

11.  Same— EiViDENCE— Sufficiency. 

When  in  such  case  the  evidence  discloses 
that  no  time  intervened  between  the  giving  of 
the  provocation  and  the  act  of  killing,  within 
which  passion  could  have  subsided  and  reason 
regained  its  dominion,  and  the  fatal  act  itself 
was  not  attended  by  circumstances  of  extreme 
cruelty  and  inhumanity,  nor  preceded  by  con- 
duct from  which  malice  can  be  inferred,  a  con- 
viction of  murder  in  the  second  degree  should 
be  set  aside  and  a  new  trial  allowed. 

[Ed.  Note. — For  cases  in  point  see  vol.  26, 
Cent.  Dig.  Homicide,  §§  59-(34,  502,  522.] 

12.  Criminal  Law— Motion  fob  New  Trial. 
A  motion  for  a  new  trial,  based  on  alleged 

insufficiency  of  evidence,  is  an  appeal  from  the 
jury  to  the  court  on  a  question  of  law. 

13.  Same  — Passing  on  Motion— FuNCfnoNS 
OF  Court. 

In  passing  on  such  a  motion  the  court  does 
not  retry  the  case  on  the  evidence  nor  disturb 
any  findings  made  by  the  jury  on  evidence  suffi- 
cient in  law  to  sustain  them.  It  simply  de- 
termines whether,  in  law,  the  facts  found,  or 
which  could  have  been  found,  constitute  the 
right  in  action  or  the  offense  charged. 

14.  Homicide  —  Malice  —  Questions    fob 
Jury. 

In  homicide  cases,  the  question  of  malice  is 
for  the  pury,  when  there  is  sufficient  evidence 
to  sustain  a  finding  of  its  existence.  Whether 
there  is  any  evidence  of  it  is  a  question  for  the 
court  in  giving  or  refusing  instructions.  Wheth- 
er there  is  sufficient  evidence  of  it  to  sustain  a 
verdict  is  for  the  court  on  a  motion  for  a  new 
trial. 

[Ed.  Note. — For  cases  in  point,  see  voL  26^ 
Cent  Dig.  Homicide,  §§  562,  563.] 


15.  Same- AooiDBNTAL  Killing. 

In  cases  where  the  blow  intended  for  one 
person  by  accident  falls  upon  and  kills  another, 
the  thing  done  follows  the  nature  of  the  thing 
intended  to  be  done,  and  the  guilt  or  innocence 
of  the  slayer  depends  upon  the  same  considera- 
tions that  would  have  governed  had  the  blow 
killed  the  person  against  whom  it  was  directed. 
Hence  the  homicide  is  murder,  or  manslaughter, 
or  excusable  homicide,  for  precisely  the  same 
reasons  that  would  have  determined  its  charac- 
ter had  the  event  conformed  to  -the  intent ;  and 
the  principle  is  the  same  whether  the  misad- 
venture proceeded  from  the  misdirection  of  the 
blow  or  from  a  mistake  in  the  identity  of  the 
victim. 

[Ed.  Note. — For  cases  in  point,  see  voL  26y 
Cent.  Dig.  Homicide,  $  84.] 

Brannon,  P.,  dissenting. 
(Syllabus  by  .the  Court.) 

Error  to  Circuit  Court  Berkeley  County. 

Paul  Clifford  was  convicted  of  murder,  and 
brings  error.    Reversed. 

Faulkner,  Walker  &  Woods,  for  plaintiff 
in  error.  C.  W.  May,  Atty.  Gen.,  Frank 
Lively,  and  Allen  B.  Noll,  for  the  State. 

FOFFENBARGER,  J.  Paul  Clifford,  un- 
der sentence  by  the  circuit  court  of  Berkeley 
county  of  imprisonment  for  the  period  of  10 
years,  upon  conviction  of  the  murder  of  Ja- 
cob Turner,  has  brought  liis  case  here  on  a 
writ  of  error. 

The  deceased  came  to  his  death  by  a  shot 
from  a  pistol  in  the  hands  of  the  accused,  but 
the  circumstances  of  the  killing  were  peculiar 
and  unusual  in  some  respects.  Clifford  was 
set  upon  and  beaten  in  the  nighttime  by 
Charles  and  Joseph  Oook,  by  way  of  punish- 
ment for  an  alleged  insult  to  Jennie  Cook, 
the  wife  of  Joseph  Cook,  in  the  afternoon  of 
the  same  day.  No  provocation  was  given 
by  Clifford  at  the  time  of  the  assault  Hav- 
ing been  accosted  by  the  Cooks  and  charged 
with  the  language  imputed  to  him,  he  denied 
it  and  attempted  in  every  way  to  avoid  any 
trouble  with  them.  At  that  time  Jennie 
Oook  was  absent  and  the  conversation  con- 
tinued until  she  came  up  and  charged  Clifford 
with  having  used  the  language  in  question, 
and  thereupon  Charles  Oook  struck  him  with 
his  fist  and  Joseph  joined  in  the  assault  At 
the  time  of  the  blow  thus  given,  Clifford 
was  standing  with  a  pitcher  of  milk  in  his 
left  hand,  while  his  right  hand  held  the  pistol 
in  the  pocket  of  his  pantaloons.  There  is 
evidence  tending  to  show  that  the  Cooks  were 
aware  of  his  possession  of  the  pistol  at  that 
time,  but  if  they  were  not,  they  immedi- 
ately discovered  it  and  attempted  to  wrest  it 
from  him.  In  the  struggle  which  ensued 
over  the  possession  of  the  pistol,  and  during 
which  the  beating  of  Clifford  continued,  the 
pistol  was  discharged  and  the  ball  injured 
one  of  the  fingers  of  Charles  Cook.  Soon 
afterwards  a  second  discharge  of  it  sent  a 
ball  through  the  thigh  of  Joseph  Cbok.  While 
the  struggle  was  in  progress,  J.  R.  Clifford, 
father  of  the  accused,  came  upon  the  scene 
with  a  repeating  shotgun  and  called  upon  hi» 
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«oii'8  assailants  to  let  go  of  him,  threatening, 
In  the  event  of  their  refusal,  to  shoot  them. 
Thereupon  they  broke  away  from  him, 
Charles  Cook  being  the  last  to  do  so;  butt 
before  doing  so,  he  threw  the  accused  back- 
wards and  then  ran.  Immediately  after 
this  the  pistol  was  discharged  a  third  time 
and  the  ball  struck  Turner  in  the  head,  kill- 
ing him  instantly.  Whether  it  was  fired  by 
design  or  accident  Is  a  matter  of  controversy, 
as  is  also  the  exact  position  in  which  the  ac- 
cused was  at  the  time  of  the  shot.  Another 
matter  as  to  which  there  is  contradictory 
evidence  is  whether  Turner  participated  in 
the  assault  Charles  Cook  testifies  that  his 
brother  Joe,  after  having  been  shot,  called 
upon  Turner  to  assist  in  taking  the  revolver 
from  the  accused.  The  accused  and  one  other 
witness  testify  that,  after  the  second  shot, 
Turner  did  Join  in  the  assault  and  continued 
to  engage  In  it  until  the  arrival  of  J.  R. 
Clifford.  J.  R.  Clifford  testified  that  his  son 
was  engaged  with  three  men  when  he  came 
up,  but  he  was  unable,  owing  to  the  darkness, 
to  recognize  any  of  them.  Turner  was  found 
dead  at  a  point  about  10  feet  distant  from 
that  at  which  the  accused  was  released,  and 
J.  R.  Clifford  says  he  saw  a  man  fall  a  short 
distance  from  his  son  and  In  that  direction, 
at  the  time  of  the  third  shot.  Charles  Cook 
says  he  ran  in  that  direction,  upon  leaving 
the  accused,  and  In  this  he  is  corroborated 
by  another  witness.  Several  witnesses  swear 
that  the  accused  rose  to  his  feet  and  fired 
the  fatal  shot  after  taking  a  step  forward  in 
the  direction  of  Turner.  One  says  he  not 
only  did  this,  but  looked  at  the  deceased  for 
about  a  minute  before  he  'fired.  The  father 
of  the  accused  says  the  shot  was  fired  as  the 
latter  arose  from  the  backward  position  In 
which  he  had  been  thrown  by  Cook.  The  ac- 
cused says  he  is  unable  to  tell  whether  the 
pistol  was  discharged  as  he  was  thrown  back- 
ward or  as  he  was  in  the  act  of  rising,  and 
that  he  saw  nobody  and  shot  at  nobody  at 
the  time,  and  is  unable  to  state  whether  he 
discharged  it  by  accident  or  design.  Two  of 
the  ofiicers  who  took  him  into  custody  on 
the  night  of  the  shooting,  testify  to  an  ad- 
mission by  him  to  the  effect  that  he  shot 
Turner,  in  which  he  said,  by  way  of  Justifi- 
cation, that  the  deceased  was  coming  towards 
him  with  a  razor  In  his  hand. 

To  show  justification  for  possession  of  the 
pistol  by  the  accused  at  the  time  of  the  aflfray, 
as  well  as  to  excuse  the  killing,  on  the  theory 
of  a  conspiracy  on  the  part  of  the  deceased 
and  the  Cooks  to  kill  the  accused  or  do  him 
great  bodily  harm,  or.  In  case  the  Jury  should 
find  the  shooting  to  have  been  intentional,  to 
mitigate  the  offense  and  reduce  it  to  man- 
slaughter, the  facts  relating  to  the  trans- 
action out  of  which  the  affray  arose,  and  the 
conduct  of  Turner  and  the  Cooks  in  the  time 
Intervening  between  that  transaction  and  the 
affray,  hove  been  brought  into  the  record. 
Some  time  in  the  afternoon  of  April  6,  1905, 
the  day  of  the  killing,  a  dispute  arose  between 


two  children,  a  brother  of  the  accused  and  a 
son  of  the  deceased,  near  the  house  in  which 
the  accused  resided.  This  house  and  the 
one  in  which  Joseph  and  Charles  Oook  re- 
sided stood  almost  opposite  each  other  on 
West  Martin  street,  in  the  city  of  Martins- 
burg.  Jennie  Cook,  the  wife  of  Joseph,  was 
a  niece  of  Jacob  Turner.  The  accused  sepa- 
rated these  two  children,  and,  in  doing  so,  did 
or  said  something  that  offended  Jennie  Oook, 
in  consequence  of  which  there  was  verbal 
altercation  between  him  and  her.  She  claims 
he  called  her  a  vile  naihe.  He  admits  that, 
but  says  he  was  provoked  to  it  by  an  oppro- 
brious epithet  applied  to  him  by  her;  and, 
after  he  had  done  so,  she  informed  him  that 
she  would  tell  her  husband  who  would  shoot 
him  like  a  dog,  and  later  repeated  the  threat 
in  different  form,  in  the  presence  of  Dr.  Gray 
and  a  sister  of  the  accused,  saying:  •That's 
all  right;  you  wait  till  Joe  catches  you;  he'll 
fix  you.  He'll  kill  you,  you  dirty  nigger." 
He  says  he  was  further  warned  by  a  little 
boy,  Walter  Johnson,  who  said:  "Mr.  Paul, 
Mr.  Cook's  going  to  shoot  you."  Charles 
Cook  worked  at  a  hotel  In  Martinsburg. 
where  he  was  called  for  by  Joe  Cook  at 
about  5  o'clock  that  evening.  Just  what 
passed  between  them  in  the  conversation 
there  he  did  not  state.  He  first  said  he  was 
busy  and  had  no  time  to  talk,  but  later  ad- 
mitted that  he  did  talk  to  him,  and  said,  in 
response  to  a  question  as  to  whether  he  made 
an  engagement:  **!  told  him  would  be  up 
home  after  a  while."  As  soon  as  his  work  at 
the  hotel  was  completed,  he  did  go  up  to 
Joseph  Cook's  house,  where  he  made  his  home, 
and  where  he  found  Jacob  Turner  and  his 
brother  Joe,  standing  near  the  front  door. 
He  either  went  In  the  house  or  started  to  go 
in,  and  very  soon  thereafter  the  two  Cooks 
and  Turner  started  out  the  street  In  the  direc- 
tion of  the  place  at  which  the  shooting  oc- 
curred. Turner  did  not  live  on  that  street, 
but  on  a  15-foot  alley,  198  feet  south  of  said 
street  back  of  the  lot  at  the  front  of  which 
he  was  killed  on  that  street  The  place  of 
the  killing  was  about  410  feet  west  of  the 
house  in  which  the  Cooks  resided.  Charles 
Cook  says  Turner  remarked  as  he  started 
with  them,  "I  am  going  over  home,"  and  that 
he  and  his  brother  were  going  out  on  the 
hill,  in  the  same  general  direction.  Whether 
Jennie  Cbok  accompanied  them  all  the  way  is 
not  clear,  but.  If  not,  she  followed  them  at 
no  great  distance,  for  she  appeared  on  the 
scene  very  soon  after  the  quarreling  began. 
Just  before  this  procession  started  from  thie 
house  of  Joseph  Cook,  the  accused  had  left 
his  house  and  gone  in  the  same  direction  to 
the  house  of  one  Smith,  which  stood  outside 
of  the  corporate  limits,  for  a  pitcher  of  milk, 
and,  on  the  advice  of  his  father,  who  knew 
of  the  threats,  he  took  the  pistol  with  him. 
He  staid  at  the  house  of  Smith  only  long 
enough  to  obtain  the  milk,  and,  on  his  return, 
when  but  a  short  distance  from  Smith's 
bouse,  he  was  met  by  the  two  Oooka,  and,  ac- 
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cording  to  bis  testimony,  Jacob  Tnmer. 
Thereupon '  the  quarreling  began,  as  herein- 
before detailed,  and  continued  until  they 
reached  the  point  at  which  the  assault  was 
made.  The  distance  from  Cook's  house  to 
Smith's  is  650  feet  According  to  all  the 
testimony,  the  assault  was  made  In  front  of 
the  house  of  William  Brown,  standing  on  the 
north  side  of  the  street,  470  feet  from  Oook's 
house,  and  Turner's  body  was  found  at  a 
point  about  410  feet  distant  therefrom,  on 
the  south  side  of  the  street  The  street  at 
that  point  is  about  60  feet  wide. 

The  assignments  of  error  are  six  in  num- 
ber, the  first  of  which  relates  to  instructions 
given  at  the  instance  of  the  state;  the  sec- 
ond, third,  fourth,  and  fifth,  to  the  refusal 
of  the  court  to  permit  a  witness  to  answer 
certain  questions;  and  the  sixth,  to  the  re- 
fusal of  the  court  to  set  aside  the  verdict 
and  grant  a  new  trial. 

In  the  interest  of  clearness,  the  second, 
third,  fourth,  and  fifth  assignments  of  error 
will  be  disposed  of  first  In  the  course  of 
the  examination  of  J.  R.  GlifTord  he  was 
asked  If  he  knew  the  occasion  for  Paul  Clif- 
ford having  a  revolver  on  his  person  that 
night ;  if  he  had  heard  any  threats  communi- 
cated to  his  son  by  Joseph  and  Charles  Cook ; 
If  he  had  heard  any  threats  communicated  to 
his  son  that  evening  from  Jennie  Cook,  the 
wife  of  Joseph  Cook ;  and  what  if  anything, 
he  knew  of  his  own  personal  knowledge  of 
any  threats  communicated  to  his  son,  made 
by  Joseph  and  Charles  Cook,  or  either  of 
them,  to  do  him  great  bodily  harm.  The 
court  refused  to  permit  the  witness  to  an- 
swer any  of  these  questions,  but  did  allow 
the  accused  himself  to  testify  to  his  knowl- 
edge of  such  threats,  and  then  allowed  wit- 
nesses to  contradict  him  in  respect  thereto. 
This  evidence  was  admisslbla  It  is  proper 
to  prove  communicated  threats  to  shed  light 
upon  the  mental  attitude  of  the  prisoner 
toward  the  deceased  when  the  homicide  oc- 
curred, and  for  the  purpose  of  explaining  the 
possession  of  the  weapon  and  establishing 
justification  for  carrying  it  and  thus  rebut- 
ting any  inference  of  malice  which  might 
arise  from  the  fact  of  its  possession  on  the 
occasion  of  its  use.  State  v.  Evans,  33  W. 
Va.  417,  10  S.  E.  792 ;  State  v.  Clark,  51  W, 
Va.  457,  41  S.  B.  204.  By  way  of  sustaining 
the  action  of  the  court  in  refusing  to  admit 
this  evidence,  it  is  urged  that  the  threats 
did  not  emanate  from  Turner,  but  only  from 
the  Cooks.  But  as  they  constituted  parts 
of  the  series  of  events  which  led  up  to  the 
killing  of  Turner  bearing  materially  upon 
the  situation  of  the  accused  at  the  time,  and 
are  logically  inseparable  from  that  event 
they  could  not  properly  be  excluded.  The 
deceased  was  the  father  of  the  child  codt 
cemlng  whom  the  difficulty  arose.  He,  in 
company  with  Jennie  Cook,  had  called  upon 
the  accused  in  the  afternoon  of  that  day 
for  an  explanation  of  his  conduct  toward 
the  child.    He  was  the  imcle  of  Jennie  Cook. 


In  consequence  of  these  two  relationships 
of  the  parties  concerned,  the  accused  might 
well  suppose  that  he  felt  a  deep  interest  In 
the  controversy  and  might  very  naturally 
participate  in  any  attempt  which  the  Cooks 
might  make  upon  him.  No  threat  on  the 
part  of  the  accused  against  any  one  Is  prov- 
ed until  after  the  killing  of  Turner,  and.  at 
the  time  of  the  assault  upon  him,  he  declined 
combat  and  endeavored  to  avoid  it  These 
facts,  accompanied  by  proof  of  the  previous 
threats  against  him,  tended  to  show  his  pos- 
session of  the  weapon  to  be  cont^istent  with 
a  lawful  purpose  and  to  negative  any  mo- 
tive of  revenge  or  other  ill  feeling  towards 
his  assailants  or  the  deceased,  which  might 
arise  from  the  possession  thereof. 

The  evidence  of  communicated  threats,  al- 
though purporting  to  have  been  made  by  Jen- 
nie Cook,  or  all  the  Cooks,  but  not  by  Turner, 
was  admissible  for  another  reason.  The 
evidence  of  conspiracy  among  the  Cooks  is 
amply  sufficient  to  take  the  case  to  the  Jury 
on  the  question  whether  they  confederated 
and  conspired  to  injure  the  accused.  State 
V.  Prater,  52  W.  Va.  132,  43  S.  B.  230.  Turn- 
er accompanied  them  from  their  home  to- 
ward the  place  at  which  the  assault  was 
made,  very  shortly  before  it  occurred,  and 
was  found  at  the  place  which  the  evidence 
indicates  was  appointed  by  the  Cooks  for 
their  rendezvous.  He  was  present  while  the 
assault  and  beating  were  in  progress,  and 
near  enough  to  render  assistance.  His  rela- 
tion to  the  Cooks,  being  the  uncle  of  Joseph 
Cook's  wife,  was  such  as  was  calculated  to 
make  him  feel  an  interest  in  the  matter. 
He  was  the  father  of  the  child  concerning 
whom  the  original  trouble  had  arisen.  Two 
witnesses  swear  that  he  actually  participated 
in  the  assault  All  these  circumstances  tend 
to  prove  that  he  had  knowledge  of  the  com- 
mon design  and  purpose  of  the  Cooks,  and. 
If  having  such  knowledge  he  joined  In  that 
purpose  and  design,  he  made  himself  their 
co-consplrator  and  was  as  much  at  fault 
as  the  Cooks  themselves.  The  tlireats  pre- 
viously communicated  to  the  accused,  if  any, 
together  with  the  assault  constituted  evi- 
dence of  ground  for  a  reasonable  belief  on 
his  part  that  he  was  th^  and  there  the 
victim  of  a  conspiracy,  and,  If  the  deceased 
joined  in  the  assault  that  he  was  their  co- 
conspirator. Upon  tills  evidence,  it  was 
the  right  and  duty  of  the  jury  to  inquire 
whether  the  provocation  involved  In  the  at- 
tack upon  the  accused  was  provocation  given 
by  Turner  as  well  as  by  the  Cooks.  The 
legal  effect  of  such  provocation  touches  and 
bears  upon  the  nature  of  the  offense.  If  the 
shooting  of  Turner  was  intentional,  as  the 
testimony  of  some  of  the  witnesses  indicates, 
and  not  accidental.  The  intentional  taking 
of  .life  in  hot  blood  and  under  excitement, 
occasioned  by  sufficient  provocation,  is  not 
murder,  but  manslaughter.  State  v.  Beat- 
ty,  51  W.  Va.  232,  41  S.  B.  434.  Voluntary 
manslaughter  is  the  intentional,   unlawful. 
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and  felonious,  but  not  deliberate  or  mall* 
clous,  taking  of  life.  The  common-law  def- 
inition of  involuntary  manslaughter  is  an 
unintentional  killing,  resulting  from  an  un- 
lawful act  on  the  part  of  the  accused,  not 
amounting  to  a  felony  or  from  a  lawful  act, 
negligently  performed.  Whar.  Hom.  H  4-^ 
As  the  shot  was  fired  immediately  after  the 
assailants  of  the  accused  had  released  him, 
it  was  the  duty  of  the  Jury,  upon  their  oaths 
and  honest  belief,  from  all  the  evidence,  to 
say,  in  view  of  this  provocation,  if  they  be- 
lieved there  was  a  conspiracy  of  which  the 
accused  had  knowledge,  whether  the  firing 
of  the  shot  which  killed  the  deceased  was 
intentional,  and,  if  so,  whether  it  was  the 
result  of  passion,  anger,  and  excitement,  oc- 
casioned by  the  assault  of  the  conspirators, 
and,  if  so,  to  return  a  verdict  of  guilty  of 
manslaughter.  But,  If  on  consideration  of 
all  the  evidence  they  believed  the  shot  was 
unintentional,  they  should  have  acquitted, 
and,  if  from  all  the  evidence  they  believed 
the  shooting  was  deliberate  and  malicious, 
as  well  as  intentional,  their  verdict  should 
have  been  guilty  of  murder. 

Since  the  degree  of  the  offense,  when  the 
killing  is  intentional  and  the  evidence  tends 
to  establish  prpvocation,  as  known  in  the 
law  of  manslaughter,  depends  upon  the  men- 
tal condition  of  the  accused,  he  is  entitled 
to  prove  all  facts  and  circumstances  that 
tend  to  show  reasonable  ground  for  belief  on 
his  part  that  the  deceased  was  a  party  to 
the  assault  made  upon  him.  If  Jennie  CJook 
had  made  the  threats,  and  Turner  had  ac- 
companied her  when  she  came  to  him  to  ob- 
tain satisfaction  and  then  appeared  at  the 
place  of  the  assault  with  the  Ck)ok8,  these 
were  circumstances  tending  to  produce  be- 
lief, on  the  pai^t  of  the  accused,  that  Turner 
had  joined  them  In  purpose  and  design.  The 
evidence  of  the  threats,  therefore,  became 
material,  although  the  jury  might  disbelieve 
the  testimony  as  to  Turner's  having  joined 
in  the  assault  **Where  two  conspire  to  kill 
or  inflict  grave  bodily  Injury  on  a  third  per- 
son, and  in  carrying  out  this  purpose  one  of 
them  fires  a  pistol  at  such  person,  who  Im- 
mediately pursues  them  and  kills  the  one 
who  did  not  fire  the  pistol,  it  is  manslaugh- 
ter." State  V.  Gasklns,  93  N.  C.  547.  To  fhe 
effect  that  in  determining  the  degree  of  the 
offense  the  jury  must  consider  the  knowl- 
edge and  belief  of  the  accused,  as  to  the 
attitude  of  the  deceased  towards  him  during 
the  assault,  and  are  not  controlled  by  his 
actual  attitude,  see  21  Am.  &  Eng.  Ency. 
Law,  185.  "If  two  be  fighting,  and  another 
interfere  with  Intent  to  part  them,  but  does 
not  signify  such  intent,  and  he  be  killed  by 
one  of  the  combatants,  this  is  but  manslaugh- 
ter ;  for  the  latter  might  think  that  he  came 
in  aid  of  bis  opponent,  unless  he  had  notice 
of  his  real  intent"  1  East,  P.  0.  292.  **The 
statute  does  not  require  the  actual  occur- 
rence of  an  insult,  either  by  words  or  con- 
duct, but  it  is  sufficient  that  the  accused 


acted  on  information  given  by  another,  if 
he  believed  it  and  the  killing  was  done 
in  consequence  of  passion  thereby  aroused, 
though  in  fact  no  insult  had  been  given.  The 
homicide  must  be  viewed  from  the  stand- 
point of  the  accused."  21  Am.  &  Eng.  Ency. 
Law,  181. 

It  has  been  suggested  that  failure  of  the  at- 
torneys for  the  accused  to  state  to  the  court, 
when  objection  was  made  to  the  questions, 
what  they  expected  to  prove  In  response 
thereto,  precludes  a  reversal  for  this  error. 
To  make  such  an  error  cause  of  reversal,  it 
is  only  necessary  that  the  relevancy  and  ma- 
teriality of  the  evidence  offered  shall  appear. 
When  this  is  not  disclosed  by  the  nature  of 
the  question,  it  is  necessary  that  it  be  made 
to  appear  in  some  other  way,  and  this  is 
usually  done  by  statements  of  counsel,  show- 
ing what  he  expects  to  prove  and  how  it  be- 
comes relevant  to  the  issue.  Until  a  com- 
paratively recent  date,  there  was  no  sug- 
gestion of  necessity  for  the  statement  of  the 
anticipated  answer  of  the  witness,  when 
the  question,  viewed  in  the  light  of  its  sub- 
ject-matter, the  evidence  in  the  case,  and 
the  issues,  disclosed  its  relevancy  and  mate- 
riality. Ck)mmencing  with  Kay  v.  Railroad 
Co.,  47  W.  Va.  467,  35  S.  B.  973,  this  court 
has,  from  time  to  time,  added  this  require- 
ment, relying  for  its  authority,  for  the  most 
part,  upon  Childress'  Adm'x  v.  Railway  Co., 

94  Va.  186,  26  S.  E.  424;  Insurance  Co.  v. 
Pollard,  94  Va.  146,  26  S.  H.  421,  36  L.  R.  A. 
271,  64  Am.  St  Rep.  715;  Kimball  v.  Carter, 

95  Va.  77,  27  S.  E.  823,  88  L.  R.  A.  570;  and 
Railway  Co.  v.  Relger,  95  Va.  418.  28  S.  E. 
590.  It  is  asserted  in  Sesler  v.  Coal  Co.,  51 
W.  Va.  818,  41  S.  E.  216,  and  Thomas  v. 
Electrical  Co.,  54  W.  Va.  395,  46  S.  E.  217. 
In  the  older  Virginia  decisions,  having  bind- 
ing authority  upon  this  court,  this  require 
ment  Is  not  found.  In  Carpenter  v.  Utz. 
4  Grat  (Va.)  270,  the  court  say  It  must  ap- 
pear, from  a  statement  of  the  evidence  offer- 
ed and  excluded,  that  error  has  been  com- 
mitted, in  order  to  reverse  a  judgment;  or. 
if  its  relevanpy  depends  upon  other  facts  in 
the  cause,  the  party  alleging  the  error  should 
present  such  a  case  on  the  record  as  shows 
the  relevancy  of  the  evidence  rejected. 
They  further  say  testimony  which  does  not 
appear  of  itself,  or  upon  the  facts  stated  in 
the  record,  to  have  been  relevant  will  be  held 
in  the  appellate  court  to  have  been  properly 
excluded.  In  that  case  the  court  undoubt- 
edly heard  the  evidence  offered  and  then 
passed  upon  Its  relevancy.  It  did  not  reftise 
to  allow  the  party  to  disclose  by  his  witness 
what  he  desired  to  prove.  In  other  words.  It 
did  not  sustain  objections  to  proper  questions 
asked,  nor  is  there  anything  In  the  opinion 
which  in  any  degree  sustains  the  position 
that  the  court  may  refuse  to  permit  a  wit- 
ness to  answer  a  question,  which,  on  its  face, 
discloses  the  relevancy  and  -  materiality  of 
Its  subject-matter.  Johnson's  Ex'x  v.  Jen- 
nings' Adm'r,  10  Orat  (Va.)  1,  60  Am.  Dec 
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323,  only  requlrcB  the  bill  of  exceptions  to 
show  relevancy  of  the  excluded  evidence; 
and  an  examination  of  the  opinion  discloses 
that  the  evidence  was  before  the  court,  but 
there  was  nothing  in  it  from  which  the  court 
could  see  that  It  was  relevant  Those  parts 
of  the  syllabus  and  opinion  which  say  the 
bill  of  exceptions  must  show  the  answer  of 
the  witness,  as  well  as  the  question,  relate 
to  the  admission  of  alleged  Improper  evi- 
dence. Of  course,  where  evidence  has  been 
admitted,  the  court  cannot  say  it  is  prejudi- 
cial without  knowing  what  It  is.  That  is  the 
ruling  In  Beime  v.  Rosser,  26  Grat  (Va.) 
537.  This  court  held  the  same  In  Nease  ▼. 
Capehart,  16  W.  Va.  299.  This  rule  is  In- 
variable in  all  courts.  Mays  v.  Deaver,  1 
Iowa,  216;  Speers  v.  Fortner,  6  Iowa,  553; 
Mosler  v.  Vincent,  34  Iowa,  478;  Wllley  v. 
Hall,  8  Iowa,  62;  Campbell  v.  Chamberlain, 
10  Iowa,  837;  Hanan  v.  Hale,  7  Iowa,  153; 
Howard  v.  Patrick,  43  Mich.  121,  5  N.  W. 
84;  Somerville  v.  Richards,  37  Mich.  299; 
Lawrence  v.  Com.,  86  Va.  573,  10  S.  B.  840; 
Smith  V.  Insurance  Co.,  60  Vt  682,  15  Atl. 
353,  1  L.  R.  A.  216,  6  Am.  St  Rep.  144;  Car- 
penter V.  Corinth.  58  Vt  214,  2  Atl.  170.  In 
this  class  of  cases  the  party  loses  the  bene- 
fit of  his  exception  by  no  improper  action 
of  the  court,  but  by  his  own  failure  to  have 
a  record  made  of  what  transpired.  McDow- 
ell's Ex'r  V.  Crawford,  11  Grat  (Va.)  377,  de- 
cided by  a  divided  court  held  It  error  in 
the  trial  court  to  refuse  to  permit  a  witness 
to  be  recalled  and  to  have  produced  certain 
books  which  had  never  been  tendered  as  evi- 
dence in  the  court  below,  but  the  nature  of 
the  contents  of  which  had  been  disclosed  by 
oral  testimony. 

In  Gunn  v.  Railroad  Co.,  36  W.  Va.  165, 
14  S.  B.  465,  32  Am.  St  Rep.  842,  this  court 
said:  "Where  the  form  of  the  question 
propounded  to  the  witness  on  the  stand  Indi- 
cates of  Itself  that  it  is  framed  and  intended 
to  elicit  in  reply  something  said  at  the  time 
and  place  of  the  accident  as  part  of  the  res 
gestae,  held,  it  is  error  to  refuse  the  ques- 
tion, but  the  answer  should  be  heard  or  seen, 
and  then  Its  competency  passed  upon."  This 
has  never  been  overruled  by  any  express  ref- 
erence to  it  In  Jackson  v.  Hough.  38  W. 
Va.  236,  18  S.  E.  575,  it  Is  recognized  and  the 
two  cases  distinguished  in  the  following  lan- 
guage: "This  question  does  not  itself,  like 
that  in  Gimn  v.  Railroad  Co.,  36  W.  Va.  165, 
14  S.  E.  465,  32  Am.  St  Rep.  842,  Import  proof 
of  any  thing  but  that  single  fact,  which  it- 
self would  be  Immaterial."  The  question  in 
Jackson  v.  Hough  related  to  an  Isolated  fact 
which,  without  other  evidence  connecting  it 
with  the  issue,  would  have  been  irrelevant 
The  ground  of  its  exclusion  was  not  failure 
to  say  what  the  answer  would  be,  but  want 
of  anything  in  the  question  to  show  its  mate- 
riality. The  distinction  marked  in  Jackson 
V.  Hough  seems  to  have  been  lost  sight  of  in 
Kay  V.  Railway  Co.,  47  W.  Va.  467,  35  S.  E. 
978,  where  the  syllabus  in  the    former    Is 


quoted  as  Importing  that  the  answ^  must  be 
given  In  order  to  show  materiality,  when  the 
question  is  itself  disclosed*  Then  that  case 
Is  followed  by  the  other  late  cases  to  which 
reference  has  been  made.  The  result  is  that 
we  have  two  rules.  In  consequence  of  which 
it  becomes  necessary  to  determine  which  is 
the  correct  one. 

Many  cases  from  other  states  hold  that* 
in  order  to  make  an  exception  to  the  action 
of  the  court  in  refusing  to  allow  a  witness 
to  answer  a  question,  the  record  must  show 
what  the  answer  would  have  been,  if  per- 
mitted. See  Spaulding  v.  Jennings,  ITS 
Mass.  65,  53  N.  E.  204;  Springer  v.  Pritchard, 
22  Nev.  313,  39  Pac.  1009;  McGowan  v.  Rail- 
road Co.,  95  N.  C.  417;  Raihroad  Co.  v.  Cheek, 
162  Ind.  663,  53  N.  B.  641;  Paddleford  v. 
Cook,  74  Iowa,  433,  38  N.  W.  137;  Small  v. 
Navigation  &  Mining  Co.,  40  Me.  274;  Sul- 
livan V.  Schultz,  22  Mont  541,  57  Pac  279; 
Le  May  v.  Brett  81  Minn.  506,  84  N.  W.  339; 
Kraxberger  v.  Roiter,  91  Mo.  404,  8  S.  W. 
872,  60  Am.  Rep.  262;  Fire  Ins.  Co.  v.  Berg, 
44  Neb.  522,  62  N.  W.  862;  Hummel  v.  State, 
17  Ohio  St  628;  Railroad  v.  Stoneclpher, 
95  Tenn.  311,  32  S.  W.  206;  Felker  v.  Grant 
10  S.  D.  141,  72  N.  W.  81;  Avery  v.  Wil- 
son, 47  S.  C.  78,  25  S.  E.  286;  Roach  v. 
Caldbeck,  64  Vt  593,  24  Atl. '989.  After  care- 
ful consideration  of  Carpenter  v.  Utz  and 
McDowell's  Ex'r  v.  Crawford,  I  am  convinc- 
ed that  they  are  not  in  conflict  with  this 
rule.  In  the  former,  the  excluded  evidence 
appeared  In  the  record.  It  was  not  a  case 
of  refusing  merely  to  allow  a  proper  ques- 
tion to  be  answered.  In  the  latter,  the  of- 
fered evidence  was  documentary,  and  the 
record  disclosed  its  existence  and  character. 
Gunn  V.  Railroad  Co.  is  the  only  Virginia 
or  West  Virginia  case  enunciating  the  rule 
therein  stated.  As  authority  for  it  Scot- 
land Co.  V.  Hill,  112  U.  S.  183,  5  Sup.  Ct 
93,  28  L.  Ed.  602,  was  cited.  At  that  date, 
it  seemed  to  be  about  the  only  case  of  it» 
kind.  As  the  opinion  was  delivered  by 
Chief  Justice  Waite,  it  was  entitled  to  great 
respect  although  he  cited  no  precedent  or  au- 
thority for  it  and  admitted  that  other  courts 
had  held  the  contrary.  In  Patrick  v.  Gra- 
ham. 132  U.  S.  627,  10  Sup.  Ct  194,  33  L. 
Ed.  460,  the  opposite  rule  was  rigidly  en- 
forced. The  only  other  case  found  sustain- 
ing Gunn  V.  Railroad  Co.  is  Commissioners  v. 
Gantt  78  Md.  286,  28  Atl.  101,  29  Atl.  610. 
The  late  decisions  of  this  court  are  all  the 
other  way.  In  addition  to  cases  already 
cited,  see  Snooks  v.  Wingfield,  52  W.  Va. 
441,  448,  44  S.  B.  277;  Williams  v.  Behnont 
etc.,  Co.,  55  W.  Va.  84,  46  S.  B.  802,  This 
accords  with  the  great  weight  of  authority 
everywhere.  2  Cyc.  1045;  3  Cyc.  165,  citing 
numerous  cases;  Elliott  App.  Pro.  §§  743, 
744.  In  view  of  this  vast  array  of  authori- 
ties, we  are  bound  to  say  that.  If  Gunn  v. 
Railroad  Co.  has  not  been  already  overruled, 
as  regards  this  question  of  practice,  it  must 
now  be  disapproved  and  declared  to  be  not 
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law  in  this  state.  Error  must  affirmatlyely 
appear  in  order  to  reversa  It  cannot,  in 
any  case,  be  presumed.  To  reverse  this  judg- 
ment for  refusal  to  allow  these  questions  to 
be  answered.  It  would  be  necessary  to  as- 
sume that  the  witness  could  have  answered 
them  favorably  to  the  accused.  That  the 
court  cannot  do.  however  unfortunate  the 
result  may  be. 

The  first  instruction  complained  of  set 
forth  six  forms  of  verdict— guilty  of  murder 
in  the  first  degree  without  recommendation, 
guilty  of  murder  in  the  first  degree  with 
reconmiendation  of  imprisonment,  guilty  of 
murder  in  the  second  degree,  guilty  of  vol- 
untary manslaughter,  guilty  of  involuntary 
manslaughter,  and  not  guilty — and  told  the 
jury  that,  under  the  indictment,  they  could 
return  any  one  of  said  verdicts.  Instruc- 
tions Nos.  2,  3,  and  4  are  as  follows:  <2) 
**The  court  instructs  the  jury  that  to  con- 
stitute a  willful,  deliberate,  and  premedi- 
tated killing,  constituting  murder  of  the  first 
degree,  it  is  not  necessary  that  an  intention 
to  kill  should  exist  for  any  particular  length 
of  time  prior  to  the  actual  killing;  it  is 
only  necessary  that  said  intention  should 
I'ome  into  existence  for  the  first  time  at  the 
time  of  such  killing,  or  any  time  previous. 
iS)  The  court  Instructs  the  Jury  that,  where 
H  homicide  Is  proved,  the  presumption  is 
that  it  is  murder  in  the  second  degree.  If 
the  state  would  elevate  it  to  murder  in  the 
first  degree,  she  must  establish  the  character- 
istics of  that  crime,  and,  if  the  prisoner 
would  reduce  It  to  manslaughter,  the  burden 
is  on  him.  (4)  The  court  instructs  the  Jury 
that  a  man  is  presumed  to  Intend  that  which 
he  does,  or  which  is  the  immediate  or  neces- 
sary consequence  of  his  act;  and,  if  the  Jury 
believe  from  the  evidence  in  this  case  that 
Paul  Clifford,  the  prisoner,  with  a  deadly 
weapon  in  his  possession,  without  any,  or 
upon  a  very  slight,  provocation,  gave  to  the 
deceased,  Jacob  Turner,  a  mortal  wound, 
then  the  said  Paul  Clifford  is  prima  facie 
guilty  of  willful,  deliberate,  and  premedita- 
ted killing,  and  the  necessity  of  proving 
extenuating  circumstances  is  thrown  upon 
the  prisoner;  and,  unless  the  prisoner  has 
proved  such  extenuating  circumstances,  or 
such  circumstances  arise  out  of  the  case 
made  by  the  state,  the  jury  must  find  the 
prisoner  guilty  of  murder  in  the  first  de- 
gree." 

The  objection  to  instruction  No.  1  is  that 
it  contains  no  reference  whatever  to  the 
evidence.  Failure  to  qualify  it  by  saying 
that,  in  order  to  return  any  one  of  said  ver- 
dicts, the  jury  must  believe  the  defendant 
guilty  of  the  offense  named  in  the  verdict, 
is  the  basis  of  criticism.  The  court,  no 
doubt.  Intended  nothing  more  than  to  advise 
the  Jury  as  to  their  power,  if  from  the  evi- 
dence they  believed  the  defendant  guilty  of 
any  one  of  the  offenses  charged  in  the  In- 
dictment, to  find  accordingly.  The  other  in- 
structions given  for  the  state  do  not  supply 


this  defect,  if  defect  It  be,  by  saying  any 
verdict  the  Jury  should  find  must  rest  upon 
their  belief  from  the  evidence,  but,  in  the 
instructions  given  for  the  defendant,  three 
In  number,  the  attention  of  the  jury  is 
specifically  and  repeatedly  directed  to  the 
requirement  of  the  law  that  their  verdict 
must  rest  upon  the  evidence  and  their  be- 
lief therefrom  of  the  guilt  of  the  accused  be- 
yond a  reasonable  doubt  Though  instruc- 
tion No.  1,  standing  alone  and  unaided  by 
other  instructions,  might  be  erroneous,  it 
is  correct  as  far  as  it  goes,  and,  the  defect 
in  it  having  been  supplied  by  other  instruc- 
tions, the  defendant  cannot  be  deemed  to 
have  been  prejudiced  or  injured  thereby.  A 
similar  instruction  was  given  in  State  v. 
Prater,  62  W.  Va.  132,  154,  43  S.  B.  230, 
and  an  assignment  of  error  was  predicated 
thereon,  but  the  court  refused  to  disturb  the 
verdict  on  account  thereof.  If  an  instrucj 
tion  correctly  states  the  law  as  far  as  it 
goes,  and  is  defective  only  in  failing  to 
state  all  that  should  be  said  in  reference  to 
its  subject-matter,  the  court  commits  no  error 
in  giving  it,  provided  the  defect  is  supplied 
by  another  instruction  given.  State  v.  Clark, 
51  W.  Va.  457,  462,  41  S.  B.  204;  State  v. 
Prater,  52  W.  Va.  132,  43  S.  E.  230; 

The  last  clause  of  Instruction  No.  2,  relat- 
ing to  the  element  of  Intent  in  the  crime  of 
murder,  says:  "It  is  only  necessary  that  said 
intention  should  come  into  existence  for  the 
first  time  at  the  time  of  such  killing,  or  any 
time  previous/'  The  existence  of  such  intent 
at  the  time  of  the  killing  is  a  necessary  ingre- 
dient of  crime,  and  it  is  clearly  not  enough 
that  the  prisoner  intended  such  purpose  at 
some  previous  time.  The  jury  must  be  satis- 
fied beyond  a  reasonable  doubt  that,  though  he 
entertained  such  purpose  before  the  killing, 
it  must  have  continued  and  moved  him  in 
the  act  of  the  killing.  The  instruction  cor- 
rectly quotes  the  law  as  laid  down  in 
Wright's  Case,  33  Grat.  <Va.)  880,  and  ap- 
proved in  State  v.  Morrison,  49  W.  Va.  210, 
217,  38  S.  EI  481,  and,  no  doubt,  other  cases 
decided  by  this  court.  But,  in  these  decisions, 
it  is  given  as  abstract  law,  addressed  to  the 
legal  profession,  and  not  as  a  formula  for  the 
guidance  of  a  jury  of  laymen  in  the  trial  of  a 
case,  and  Is  not  as  accurate  as  it  might  be  for 
that  purpose.  However,  it  seems  to  have  been 
deemed,  by  the  prisoner  and  his  counsel  as 
well  as  by  the  attorney  for  the  state,  un- 
necessary to  advise  the  jury  of  the  necessity 
of  the  existence  of  criminal  intent  at  the 
very  moment  of  the  killing.  Two  instruc- 
tions relating  to  the  element  of  intent  were 
given  at  the  instance  of  the  accused,  in  nei- 
ther of  which  was  the  attention  of  the  jury 
directed  to  this  point  The  irresistible  in- 
ference is  that  it  was  so  plainly  and  palpably 
obvious  to  the  jury  as  to  render  such  action 
useless.  Tbe  plain  object  of  the  instruction 
is  set  forth  in  the  first  clause  thereof.  It  was 
to  relieve  the  jury  of  any  dlfliculty  they 
might  encounter  from  finding  that  the  con- 
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eeptlon  of  a  design  tE>  kill  and  the  act  of  kill- 
ing were  contemporaneous.  The  last  clause 
pursues  the  same  object.  It  relates  to  the 
time  of  forming  the  intent,  assuming  it  to 
have  continued  until  the  time  of  the  killing. 
This  is  the  plain  sense  and  meaning  of  the 
instruction,  and  the  court  cannot  assume 
that  a  jury  of  reasonable  and  prudent' men 
would  probably  be  misled  by  it  A  judgment 
cannot  be  reversed  except  for  some  act  of 
the  court  which  may  have  prejudiced  the 
party  complaining  though  there  be  in« 
accuracy  of  statement  of  an  instruction,  it 
does  not  amount  to  an  error,  unless  it  is  cal- 
culated to  mislead  the  jury  and  may  have 
done  so,  and  did,  for  aught  that  the  court 
can  see. '  In  determining  whether  it  may  have 
had  such  effect,  the  court  must  view  the 
language  as  having  been  addressed  to  men  of, 
at  least  average  intelligence.  There  is  no 
other  standard  by  which  to  test  it  So  view- 
ing this  instruction,  we  are  unable  to  say  it 
could  reasonably  have  had  such  effect  and 
It  is  evident  that  counsel  on  both  sides,  look- 
ing at  the  instruction  from  the  same  point 
of  view,  having  the  advantage  of  personal 
presence  at  the  scene  of  the  trial,  knowledge 
of  the  jurors,  the  tenor  and  course  of  the  ar- 
gument and  all  that  transpired  before  the 
jury,  were  of  the  same  opinion.  Therefore 
we  hold  that  no  error  was  committed  In 
giving  It 

The  objections  to  instructions  3  and  4  are 
substantially  the  same  as  were  urged  against 
them  in  the  case  of  State  v.  Taylor,  50  S.  E. 
247,  57  W.  Va.  — .  A  further  contention 
against  the  propriety  of  these  instructions 
is  the  lack  of  evidence  that  the  accused  was 
the  aggressor,  or  in  any  way  In  fault  at 
the  time  the  assault  was  made  upon  him, 
and  the  presence  of  evidence  tending  to 
show  that  the  discharge  of  the  pistol  was 
accidental  and  unaccompanied  by  any  crimi- 
nal Intent  After  a  careful  inquiry  as  to  the 
propriety  of  giving  such  instructions,  this 
court  declared,  in  State  v.  Taylor,  as  follows: 
"When  the  state  of  the  evidence  in  a  crimi- 
nal case  tends  to  prove  facts,  fi*om  which 
presumptions  of  guilt  arise,  under  rules  of 
evidence,  established  by  a  long  and  uniform 
course  of  judicial  determination,  the  trial 
court  may  properly  bring  them  to  the  atten- 
tion of  the  jury  by  instructions,  aptly  and 
correctly  stating  them.  Such  instructions,  if 
properly  framed,  neither  assume  the  existence 
of  the  facts,  from  which  the  presumptions 
arise,  nor  interfere  with  tlie  province  of  the 
jury  as  to  the  weight  of  the  evidence." 
Their  application,  therefore,  depends  upon 
the  state  of  the  evidence.  If  there  is  any 
evidence  tending  to  prove  the  offense  of 
murder  of  the  second  degree  and  murder  of 
the  first  degree,  the  court  did  not  err  in 
giving  these  instructions.  Upon  one  view 
of  the  evidence,  its  tendency  Is  to  prove  the 
Cooks  to  have  been  the  only  actors  and 
Turner  an  Innocent  bystander.  Certain  wit- 
nesses testify  that  he  stood  at  the  place  at 


which  he  was  found  dead,  from  the  begin- 
ning imtil  the  end  of  the  affray,  with  his 
hands  in  his  pockets,  and  one  witness,  at 
least  says  his  hands  were  still  in  his  pockets 
when  found  dead.  If  he  did  not  participate 
in  the  assault  as  stated  by  the  accused  and 
another  witness,  the  evidence  as  to  his  con- 
nection with  the  conspiracy  is  purely  circum- 
stantlaL  One  witness  testifies  that  the  ac- 
cused, after  rising,  took  one  step  toward  the 
deceased,  stopped,  looked  at  him  a  minute, 
and  then  fired.  The  testimony  tending  to 
prove  these  things  as  circumstances  consti- 
tutes evidence  of  Intentional,  deliberate,  and 
malicious  shooting,  although  the  jury  must 
in  the  same  connection,  consider  whether  the 
accused  had  reasonable  ground  to  believe, 
and  did  believe,  the  deceased  was  a  cocon- 
spirator and  present  as  an  aider  and  abet- 
tor, but  taking  no  actual  part  in  the  assault, 
in  order  to  determine  whether  the  accused  is 
guilty  of  anything  more  than  manslaughter. 
It  therefore  affords  foundation  and  justi- 
fication for  the  giving  of  these  instructions. 
Other  instructions  in  the  case  present  other 
and  different  theories,  founded  upon  differ- 
ent and  confiicting  tendencies  of  other  por- 
tions of  the  testimony  and  circumstances 
shown.  In  determining  what  InstmctlonB 
shall  be  given  the  court  does  not  consider 
the  weight  of  any  evidence.  It  simply  lays 
down  rules  for  the  analysis  and  application 
thereof  by  the  jury.  It  is  enough  that  tha« 
is  evidence  appreciably  tending  to  prove  or 
establish  a  certain  theory  of  a  case,  however 
slight  the  degree  of  its  weight  And  a  court 
need  not  withhold  an  instruction  for  paucity 
of  evidence,  if  there  be  any,  tending  in  any 
appreciable  degree  to  establish  the  hypothesis 
embodied  In  the  instruction. 

In  Hopkins  v.  Richardson,  9  Grat  (Va.) 
485,  Judge  Lee,  speaking  for  the  court,  said: 
''In  a  plain  case  of  a  total  absence  of  evi- 
dence tending  to  make  out  the  supposed  case, 
the  coiurt  may  well  refuse  to  give  any  in- 
struction based  upon  It  But  where  there  is 
s^ch  evidence,  of  however  little  weight  it 
may  appear  to  the  court  or  however  inade- 
quate in  its  opinion,  to  make  out  the  case  sup- 
posed, it  is  best  and  safest  for  the  court  not 
to  refuse  to  give  the  Instruction  asked  for,  if 
it  propound  the  law  correctly."  See,  also, 
Early  v.  Garland's  Lessee,  13  Grat.  (Va.)  1; 
Honesty  v.  Commonwealth,  81  Va.  283;  Fire 
Association  v.  Hogwood,  82  Va.  342,  4  S.  E, 
617.  Certain  decisions  of  this  court  may 
seem  to  be  in  conflict  with  the  above-quoted 
doctrine  of  the  early  Virginia  decisions. 
Certain  it  is  that  some  general  expressions 
used  in  them  indicate  deviation  from  the  rule 
declared  by  them.  Bloyd  v.  Pollock,  27 
W.  Va.  75,  holds  that  a  court  should  not  give 
an  instruction  based  upon  an  hypothesis* 
though  supported  by  some  evidence,  if  the 
evidence  is  so  weak  that  the  court  would 
set  aside  a  verdict  based  thereon.  State  v. 
Belknap,  89  W.  Va.  427, 19  S.  E.  507,  says  the 
evidence  must  fairly  tend  to  prove  the  facts 
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upon  which  the  instnictlon  Is  based.  Parken- 
burg  Industrial  Co.  v.  Schultz,  48  W*  Va.  470, 
27  8.  B.  255»  holds  that  th^  hypothesis  em- 
bodied In  the  instruction  must  be  fairly  pre- 
sented by  the  evidence.  McDonald  v.  Cole, 
46  W.  Ta.  186,  32  S.  B.  1033,  holds  that  the 
evidence  must  fairly  present  the  hypothesis 
and  be  sufficient  to  sustain  a  verdict  predi- 
cated thereon.  No  authority  whatever  is  cit- 
ed in  the  first  three  of  the  above  decisions  for 
the  propositions  asserted  in  them.  The  last 
one  cites  Bloyd  v.  Pollock  and  Industrial 
Co.  V.  Schultz.  In  Carrico  v.  Railroad  Co., 
30  W.  Va.  80,  19  8.  B.  571,  24  L.  R.  A.  50, 
the  ruling  in  Bloyd  v.  Pollock  was  virtually 
condemned,  and  those  of  the  early  Yirginla 
cases  above  cited  approved,  to  this  eirtent, 
that  this  court  will  not  reverse  because  the 
court  below  gave  an  instruction  predicated 
upon  evidence,  "though  that  evidence  be  very 
weak  in  the  opinion  of  this  court"  Carrico 
V.  Railroad  Co.  would  be  sufficient  authority 
for  refusing  to  disturb  the  verdict  on  account 
of  the  giving  of  Instructions  3  and  4.  as  not 
having  been  based  upon  sufficient  evidence. 
But  a  new  trial  is  allowed  on  another  ground, 
and  the  case  must  go  back.  Therefore  this 
court  must  say  whether  It  is  the  duty  of  the 
trial  court  to  determine,  in  passing  upon  the 
propriety  of  the  instruction  complained  of, 
to  weigh  the  evidence  and  see  whether  it 
will  sustain  the  hypothesis  presented  by  the 
instruction.  To  so  hold  would  put  it  in  the 
power  of  the  court  to  take  any  case  from  the 
jury,  when  the  evidence  on  one  side  seems 
to  be  too  weak  to  sustain  a  verdict  in  favor  of 
that  side,  and  this,  without  any  motion  or 
application  for  such  action  by  either  of  the 
parties.  Since  the  parties  are  content  to 
proceed  in  the  exercise  of  their  constitutional 
right  of  trial  by  jury,  however  weak  their 
respective  cases  may  be,  it  seems  that  an  in- 
terference by  the  court,  upon  Its  own  motion, 
would  be  a  virtual  denial  of  such  right  Un- 
til the  court  is  asked  to  interfere,  its  duty  is 
merely  to  preside  over  the  trial  by  the  Jury. 
Decision  after  decision  says  the  weight  of  the 
evidence  during  the  progress  of  the  trial,  and 
until  after  verdict,  is  for  the  jury  and  not 
the  court,  and  any  instruction  or  other  action 
of  the  court,  invading  the  province  of  the 
jury,  by  direction  as  to  the  weight  of  the 
evidence,  is  cause  of  reversal.  After  ver- 
dict, when  the  jury  has  completed  Its  work 
and  the  parties  have  had  the  benefit  of  the 
constitutional  guaranty,  the  function  of  the 
court  begins,  upon  a  motion  to  set  aside  the 
verdict  for  insufficiency  of  evidence.  Th0 
law  regards  jurors  as  being  better  calculated 
to  weigh  evidence  than  judges.  A  suitor  may 
prefer  the  judgment  of  twelve  men  upon  the 
weight  of  his  evidence  to  that  of  one  man 
upon  the  bench,  and,  however  weak  or  strong 
his  case  may  be  upon  the  evidence,  he  has 
the  right  to  proceed  with  it  before  the  jury 
until,  upon  some  proper  application,  such  as 
a  motion  to  direct  a  verdict,  a  motion  to  ex- 
clude evidence,  or  a  demurrer  to  the  evidence* 


tlie  court  haa  no  right  to  Interfere.  The  cases 
which  seem  to  be  in  conflict  with  this  view 
are  only  so  in  the  generality  of  expressions 
used  in  the  syllabi  and  opinions.  An  analy- 
sis of  the  evidence  shows  that  it  did  not  real- 
\y  tend.  In  any  appreciable  degree,  to  sustain 
the  hypothesis  stated  in  the  instructions. 
In  some  of  them,  there  was  none.  "It  is  not 
for  the  court,  in  ruling  upon  evidence,  or  In 
framing  instructions,  to  determine  the  pro- 
bative force  of  evidence.  If  the  evidence  Is 
material,  relevant  and  competent  it  is  for 
the  jury,  and  instructions  bearing  upon  the 
evidence,  without  respect  to  its  weight  or 
credibility,  cannot  be  deemed  irrelevant  Ac- 
cordingly, an  instruction  cannot  be  deemed 
erroneous  if  there  be  any  evidence  on  which 
to  base  it  no  matter  how  slight  and  incon- 
clusive that  evidence  may  be.*'  11  Bnc.  PI. 
ft  Pr.  181,  citing-  decisions  from  Alabama, 
Arkansas,  Georgia,  Illinois,  Indiana,  Iowa, 
Missouri,  Nebraska,  Ohio,  8outh  Carolina, 
Texas,  and  Virginia.  The  very  excellent  work 
just  quoted  from  qualifies  this  only  to  the 
extent  of  saying  an  instruction  should  not 
be  given  upon  evidence  which  raises  at 
the  most  a  mere  conjecture,  nor  upon  evi- 
dence which  is  so  slight  as  to  amount  merely 
to  an  assumption.  Nowhere  does  it  state 
that  the  evidence  to  warrant  an  instruction 
must  be  sufficient  to  support  a  verdict  found- 
ed upon  it  This  constitutes  no  exception  to, 
or  qualification  of,  the  general  rule  above 
stated,  and  that  rule  seems  to  be  universal- 
ly observed,  except  in  the  general  expressions 
found  in  some  of  the  decisions  of  this  court 
and  heretofore  referred  to. 

Freedom  from  fault  on  the  part  of  the 
accused,  at  the  Inception  of  the  assault  upon 
him,  is  a  circumstance  In  his  favor  on  the 
issue  as  to  whether  he  is  guilty  of  any  of- 
fense graver  than  that  of  manslaughter, 
but  it  is  clearly  not  conclusive  in  his  favor, 
and  therefore  does  not  preclude  the  giving  of 
Instructions  predicated  upon  the  theory  of 
murder.  One  who  is  attacked  without  cause, 
and  having  the  greatest  provocation,  may 
nevertheless  be  guilty  of  murder.  "Where 
the  killing,  although  intentional,  Is  done  in 
passion,  in  heat  of  blood,  upon  sudden  provo- 
cation by  gross  indignity,  out  of  tenderness 
for  the  frailty  of  human  nature,  the  law 
reduces  the  offense  to  manslaughter,  but,  how- 
ever great  the  provocation  may  have  been, 
if  there  has  been  sufficient  time  for  passion 
to  subside  and  for  reason  to  return,  the  homi- 
cide is  murder."  Stajte  v.  Beatty,  51  W. 
Va.  232,  41  S.  B.  434;  McWhirt's  Case.  3 
Grat  (Va.)  594,46  Am.  Dec.  196;  Whar.  Hom. 
§  448.  The  time  intervening  between  the 
cessation  of  the  beating  and  the  firing  of 
the  shot  which  killed  the  deceased  was  very 
short,  according  to  all  'the  testimony,  but 
there  was  an  Intervening  period,  and  wheth- 
er there  was  sufficient  time  for  reason  to  re- 
gain its  sway  depends  upon  other  circum- 
stances, such  as  the  temperament  of  the 
accused,  the  nature  of  the  provocation,  his 
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surroundings,  etc.,  as  well  as  lapse  of  time. 
Whar.  Horn.  §  449.  Anotber  element  enter- 
ing into  the  case  is  whether  there  was  any 
provocation  on  the  part  of  the  deceased,  with- 
in the  meaning  of  the  law,  a  matter  concern- 
ing which  a  good  deal  has  been  said  herein. 
Does  the  defense  of  accidental  killing  ren- 
der these  instructions  Improper?  It  is  ur- 
ged, upon  the  authority  of  State  v.  Cross, 
42  W.  Va.  253,  24  S.  B.  996,  that  it  does. 
The  theory  upon  which  the  majority  of  the 
court  reached  a  conclusion  in  that  case  la 
made  very  plain  by  the  opinion.  They  said: 
"There  was  no  evidence  of  premeditated  or 
intentional  killing."  If  not,  no  instructions 
based  upon  such  theory  could  properly  be 
given,  and  every  instruction  that  presented 
any  hypothesis  of  guilt  of  such  offense  was 
held  improper.  In  the  course  of  the  opinion, 
want  of  evidence  is  repeatedly  adverted  to, 
and  on  page  257,  42  W.  Va.,  page  497,  24  S.  E., 
it  is  said:  "This  instruction  was  improper, 
in  this  case,  for  the  same  reason  that  all  the 
others  were  Improper."  This  case,  as  prac- 
tically all  others,  "presents  a  number  of  Is- 
sues and  theories.  Some  of  them  are  incon- 
sistent necessarily.  If  they  were  not,  there 
could  be  but  one  view  of  the  case.  The  de- 
fendant himself  presents  inconsistent  theo- 
ries, and  has  a  perfect  right  to  do  so,  and  it  is 
the  duty  of  the  Jury  to  adopt  that  one,  wheth- 
er presented  by  the  state  or  the  prisoner, 
which,  upon  their  oaths,  they  believe,  beyond 
a  reasonable  doubt  from  the  evidence,  to  be 
the  true  hypothesis.  A  proper  Instruction  up- 
on one  theory  should  not  be  refused  because 
it  is  Inconsistent  with  a  proper  Instruction 
based  upon  another.  What  modification  of 
the  two  instructions  here  under  considera- 
tion would  be  necessary  to  keep  before  the 
jury,  without  the  aid  of  any  other  instruc- 
tion, the  defense  of  accidental  killing? 
Nothing  more  than  to  insert  in  instruction 
No.  3  the  word  "intentional"  before  "homi- 
cide," and  in  No.  4  the  word  "intentionally" 
before  the  word  "gave."  If  this  had  been 
done,  what  basis  would  there  be  for  the  con- 
tention against  the  propriety  of  these  in- 
structions? Absolutely  none  that  could  be 
founded  upon  their  language  or  terms.  Not 
a  word  in  these  instructions  countenances  the 
view  that  the  killing  would  be  murder  in  the 
absence  of  the  element  of  intent.  They  as- 
sume nothing  except  that  the  jurors,  as  Intel- 
ligent men,  know  that  accidental  killing  Is 
not  criminal.  Two  Instructions  given  for  the 
defendant  Impressed  upon  the  jury  in  the 
strongest  terms  the  necessity  of  the  exis- 
tence of  intent,  on  the  part  of  the  accused, 
to  kill  the  deceased,  as  a  prerequisite  to  their 
finding  him  guilty  of  any  offense.  All  these 
instructions  taken  together,  and  the  jury  had 
them  all  before  them  at  the  same  time,  can- 
not be  so  read  as  to  leave  the  jury  without 
Instruction  or  guidance  on  the  question  of 
intent;  nor,  when  read  together,  is  there  any 
contradiction  in  their  meaning,  though  there 
may  be  a  technical  one  in  terms.    "The  in- 


structions given  to  the  jury  must  be  taken  to- 
gether; and  It  Is  not  necessary  to  insert  in 
each  separate  instruction  all  the  exceptions, 
limitations,  and  conditions  which  are  in- 
serted In  the  instructions  as  a  whole."  State 
V.  Dodds,  54  W.  Va.  289,  46  S.  E.  228.  "In- 
structions to  the  jury  must  be  taken  and  read 
as  a  whole,  and,  if,  upon  being  so  read  and 
construed,  they  state  the  law  correctly,  and 
do  not  misstate  it  In  any  particular,  and  no 
proper  instruction  asked  for  has  been  refused, 
the  verdict  will  not  be  disturbed  on  the 
ground  that  additional  proper  Instructions 
could  have  been  given,  or  that  some  particu- 
lar Instruction,  standing  alone,  might  tend  to 
mislead  the  jury."  State  v.  Kellison,  56  W. 
Va.  690,  47,  S.  E.  166. 

A  motion  made  to  the  court  for  a  new  trial, 
on  the  ground  of  insuflaciency  of  evidence, 
presents  an  entirely  different  question  from 
that  which  arises  upon  a  request  for  an  in- 
struction. Upon  such  motion  the  court  has 
more  extensive  powers  to  deal  with  the  evi- 
dence. The  Jury  trial  is  complete.  The 
function  of  the  jury  has  been  performed,  and 
that  of  the  court  begins.  By  his  motion, 
the  accused  appeals  from  the  decision  of  the 
jury  to  the  court  on  a  question  of  law.  He 
prays  the  Judgment  of  the  court  as  to  wheth- 
er the  evidence  upon  which  the  jury  has 
founded  its  verdict  is  suflacient  In  law  to  sus- 
tain it  By  his  own  act,  he  brings  the  ques- 
tion before  the  court  In  entertaining  this 
motion,  the  court  does  not  officiously  meddle 
with  the  province  and  function  of  the  jury, 
or  the  rights  of  parties,  respecting  jury  trial, 
but  simply  takes  under  advisement  and  con- 
sideration the  legal  question  presented,  and* 
after  argument  and  mature  consideration,  dis- 
poses of  the  motion.  In  this  way,  all  con- 
fusion in,  and  danger  of  prejudicing,  the  jury 
trial,  by  hasty  and  ill-considered  rulings,  are 
avoided.  In  sustaining  a  motion  to  set  aside 
a  verdict  on  this  ground,  the  court  does  not 
undo  anything  the  jury  has  legally  perform- 
ed. It  simply  restores  to  the  party  what  the 
jury,  in  contemplation  of  law,  has  deprived 
of  him,  or  withheld  from  him.  It  is  in  no 
sense  a  retrial  of  the  case  by  the  court  on 
the  evidence,  as  the  jury  tried  it  The  court 
merely  ascertains,  from  all  the  facts  which 
were  found  by  the  jury,  or  could  have  been 
found,  whether  the  elements  necessary  to 
make  out  title  to  the  right  in  action,  or  to 
constitute  the  crime  charged,  are  shown,  and 
then  declares  the  law  accordingly. 

It  was  held  in  State  v.  Henry,  51  W.  Va. 
283,  41  S.  E.  439,  that  in  criminal  cases  the 
court,  in  passing  upon  a  motion  for  a  new 
trial,  will  reject  all  the  conflicting  oral  evi- 
dence of  the  exceptor,  and  give  full  faith  and 
credit  to  that  of  the  adverse  party,  as  was 
formerly  done  in  civil  cases.  Whether  there 
is  any  reason  for  discriminating  between 
civil  and  criminal  cases  in  this  respect  it  Is 
not  necessary  to  determine  now;  for  nothing 
presented  by  the  evidence  in  this  case  would 
produce  a  result,  under  the  operation  of  the 
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new  rule,  different  from  that  which  Is  pro- 
duced by  the  application  of  the  old  one.  Hav- 
ing disregarded  the  conflicting  oral  evidence 
adduced  on  behalf  of  the  accused,  it  still  ap- 
pears that  there  was  gross  provocation  to  the 
accused,  growing  out  of  the  transaction  be- 
tween him  and  the  son  of  the  deceased.  The 
deceased  was  present  at  the  assault,  and  the 
accused  knew  the  relationship  existing  among 
all  these  parties,  as  well  as  the  purpose  for 
which  the  Cooks  had  accosted  him.  As  Tur- 
ner was  present,  it  is  not  to  be  assumed  that 
the  accused  did  not  know  he  was  there. 
Therefore  he  had  reasonaule  ground  for  be- 
lieving that  the  purpose  of  this  assemblage 
was  to  Inflict  bodily  Injury  upon  him.  This 
was  done  in  a  most  unequal  contest,  as  re- 
gards physical  strength;  two  men  assailing 
one.  For  the  purposes  of  this  inquiry,  It 
must  be  assumed  that  the  fatal  shot  was  in- 
tentionally fired  toward  the  deceased.  If 
the  shooting  had  occurred  during  the  progress 
of  this  fight,  the  jury  could  not  have  said, 
without  disregarding  the  evidence,  that  the 
accused  was  not  then  in  a  high  state  of  pas- 
sion and  excitement,  such  as  to  preclude  a 
finding  of  deliberate  shooting.  It  did  not 
occur  until  after  his  assailants  had  left  him, 
but  it  did  occur  immediately  after.  J.  T. 
Carter,  one  of  the  witnesses  for  the  state, 
says:  "He  made  about  one  step  towards 
Jake,  and  then  shot*'  On  cross-examination, 
the  same  witness  said  the  accused  had  fired 
"just  as  quick  as  he  could  get  himself  to- 
gether." Robert  Spears  made  the  following 
statement  in  answer  to  a  question:  "Why 
Paul  made  one  step  toward  Jake,  and  he 
looked  at  him  for  about  a  minute,  and  he 
fired."  On  cross-examination  he  said :  "Paul 
made  one  step  towards  Jake,  and  shot*' 
This  is  all  the  evidence  that  could  be  regard- 
ed as  tending  to  show  time  for  the  subsidence 
of  passion.  According  to  Carter's  testimony, 
there  was  no  act  on  the  part  of  the  accused 
indicating  refiection.  The  other  witness*  tes- 
timony is  very  indefinite.  "About  a  minute" 
is  absolutely  devoid  of  any  certainty,  for  it 
is  a  phrase  very  commonly  used  to  denote  a 
mere  point  of  time,  and  not  the  lapse  of  any 
certain  period.  This  testimony  rather  im- 
plies that  there  was  a  halt  as  if  for  delibera- 
tion, before  the  firing  of  the  fatal  shot  but 
it  is  wholly  uncertain  as  to  the  purpose.  It 
all  occurred  in  the  darkness  of  night  Was 
It  for  deliberation  or  for  the  purpose  of  locat- 
ing the  man  who  had  been  beating  him? 
However  this  may  be,  it  was  almost  imper- 
ceptible, and  indicated  no  departure  from  the 
struggle  which  had  preceded  it  There  was  no 
turning  aside  to  some  other  and  distinct  mat- 
ter, such  as  a  social  or  business  transaction. 
Indicative  of  relaxation  of  the  passion  which 
confessedly  had  dominated  the  mind  of  the 
accused  up  to>  that  point  This  is  too  slight 
to  sustain  a  finding  of  such  subsidence  or 
relaxation. 

In  State  v.  Beatty,  61  W.  Va.  232,  41  S.  B. 
434,  it  was  held  that:    "When  time  has  in- 


tervened between  the  date  of  provocation  and 
the  date  of  the  killing,  the  question  whether 
the  killing  was  done  in  the  heat  of  blood  is 
for  the  jury.'*  The  application  of  this  law 
requires  evidence  of  the  lapse  of  some  period 
of  time  within  which  the  jury  might  deem 
it  reasonable  to  say  either  that  reason  had 
regained  her  sway,  or,  if  not  it  is  reason- 
able to  suppose  that  the  accused  bad  nursed 
and  fed  his  anger  and  deliberately  kept  it 
alive.  What  is  the  rule  where  there  has  been 
no  such  lapse  of  time?  Is  the  question  of  in- 
tent one  for  the  jury  under  all  circumstances, 
without  regard  to  the  existence  or  nonexist- 
ence of  a  "cooling  period'*?  It  is  often  said 
by  the  authorities  that  intent  is  a  question 
of  fact,  the  determination  of  which  is  pecul- 
iarly within  the  province  of  the  jury.  It  is 
to  be  observed,  however,  that  this  most  fre- 
quently occurs  In  the  discussion  of  the  action 
of  the  court  in  giving  or  refusing  instructions. 
As  has  been  indicated,  these  rulings  are  made 
without  reference  to  the  weight  or  probative 
force  of  the  evidence,  and  the  declarations 
made  by  the  courts  of  review  respecting  them 
are  not  applicable,  when  It  is  the  duty  of  the 
court  to  deal  with  the  weight  of  the  evidence. 
A  great  many  decisions  hold  that  it  is  the 
duty  of  the  court  to  grant  a  new  trial  when 
the  facts  disclosed  by  the  evidence  are  not 
such  as  to  justify  the  finding  of  the  jury.  Is 
it  true  that  in  every  case  in  which  It  appears 
that  the  accused  has  taken  the  life  of  his 
fellow  man,  and  the  jury  has  found  him 
guilty,  after  weighing  the  evidence,  under 
proper  instructions  by  the  court  neitiier  the 
trial  court  nor  the  appellate  court  can  grant 
a  new  trial,  because  the  question  of  Intent  is, 
under  all  circumstances,  one  of  fact  for  the 
jury?  The  authorities  answer  this  in  the 
negative.  In  numerous  Instances,  convictions 
of  murder  have  been  reversed  because  the 
evidence  did  not  justify  them.  Guilford  v. 
State,  24  Ga.  315;  Thompson  v.  State,  1  Tex. 
App.  56;  State  v.  Brown,  15  Rich.  Law 
(S.  C.)  59;  People  ▼.  Kohler,  49  Mich.  324, 
13  N.  W.  608;  Hayward  v.  People,  96  111. 
492;  Holly  v.  State.  10  Humph.  (Tenn.)  141; 
Leake  v.  State,  Id.  144 ;  Ake  v.  State,  31  Tex, 
416;  Harris  v.  State,  36  Ark.  127;  Miller  v. 
State,  74  Ind.  1;  Petty  v.  State,  65  Tenn. 
610;  Brown  v.  State  (Miss.)  7  South.  359. 

The  better  opinion  seems  to  be  that  in 
criminal  as  well  as  civil  law  there  are  cer- 
tain limits  within  which  the  jury  must  be 
confined.  They  cannot  find  the  elements  of 
murder  or  any  other  offense  when  the  evi- 
dence wholly  fails  to  establish  them.  That 
a  grievous  provocation  Immediately  resented 
with  violence^  resulting  in  death,  reduces  the 
offense  from  murder  to  manslaughter,  is  a 
rule  of  law,  seems  to  be  asserted  by  all  the 
books.  In  McWhirt's  Case,  3  Grat  (Va.) 
594,  46  Am.  Dec.  196,  the  court  entered  upon 
a  long  and  laborious  analysis  of  the  evidence, 
on  the  motion  for  a  new  trial,  for  the  pur- 
pose of  determining  whether  sufficient  time 
had  elapsed  between  the  provocation  and  the 
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killing  to  allow  the  passion  of  the  accused 
to  subside.  Had  it  been  a  mere  question  for 
the  Jury  and  not  for  the  court,  why  did  not 
the  court  dispense  with  such  a  useless  per- 
formance as  a  review  of  the  evidence  on  the 
motion  for  a  new  trial?  Though  this  court 
has  not.  In  many  instances,  if  any  at  all,  set 
aside  verdicts  in  cases  of  homicide  because 
of  insufficiency  of  evidence,  the  decisions  do 
not  deny  to  it  the  power  to  do  so  in  any 
case  in  which  it  ought  to  be  done.  In  State 
v.  Scott,  36  W.  Va,  704,  15  S.  E.  405,  this 
court  said:  "It  is  quite  true  that  the  fatal 
blow  struck  by  the  prisoner  with  an  unlawful 
weapon  of  deadly  character  was  given  in 
what  might  be  termed  a  chance  medley  or 
affray,  which  occurred  In  an  unpremeditated 
manner.  If  the  prisoner  had  been  able  to 
prove  that  he  himself  was  entirely  blameless 
in  the  quarrel  which  thus  fatally  resulted, 
and  that  his  assailant  was  bent  upon  inflict- 
ing great  bodily  harm,  these  circumstances 
ought  to  have  reduced  his  offense  to  man- 
slaughter. But  the  evidence  of  the  state 
would  seem  to  Justify  the  Jury  in  concluding 
that  the  prisoner  started  the  quarrel  by  very 
boisterous  and  unseemly  behavior,  where  the 
deceased  and  his  companions,  including  two 
women,  were  engaged  in  drinking  beer ;  that, 
when  asked  to  desist,  the  prisoner  retorted 
with  foul  and  abusive  epithets;  and  that  he 
thus  provoked  the  quarrel,  and  concluded  it 
by  throwing  a  two-pound  iron  weight  with 
deadly  aim  at  his  antagonist,  who  could  not 
have  been  distant  from  him  more  than  8  or 
10  feet.  Furthermore,  he  himself,  in  his  testi- 
mony, states  that  before  throwing  it  he 
'steadied'  himself;  and  turther  evidence  of 
the  state  tends  to  show  that  he  must  have 
advanced  two  or  three  steps  towards  his  ad- 
versary. The  commencement  of  the  quarrel 
by  him,  and  the  violence  of  his  resentment 
out  of  proportion  to  the  provocation,  tended 
to  prove  that  malignity  of  disposition  which 
the  law  defines  to  be  malice  towards  man- 
kind." The  principle  here  asserted  is  that  a 
homicide  on  a  gross  provocation  is  man- 
slaughter only;  but  the  prisoner  put  himself 
beyond  that  rule  by  provoking  the  quarrel, 
inducing  a  provocation  to  himself  and  re- 
senting it  by  means  wholly  disproportionate 
to  the  injury  thus  brought  upon  himself. 
This  conduct  shed  light  on  the  intent  In 
State  V.  Clark,  51  W.  Va.  457,  41  S.  E.  204, 
the  court  refused  to  set  aside  a  verdict  of 
murder,  where  the  killing  had  resulted  from 
a  quarrel  or  controversy,  but  it  was  express- 
ly held  that  the  deceased  had  not  done  any 
act  which  the  court  could  say,  as  matter  of 
law,  amounted  to  such  provocation  as  would 
reduce  the  offense  from  murder  to  man- 
slaughter. It  was  therefore  a  question  for 
the  Jury.  In  other  words,  there  was  evi- 
dence sufficient  to  sustain  the  verdict 

In  Rex  V.  Ayes,  R.  &  R.  166,  the  12  Judges 
of  England,  in  the  year  1810,  on  a  question 
reserved  by  the  trial  court,  expressly  de- 
cided that  the  question  of  malice  ia  not  one 


solely  for  the  Jury.  The  syllabus  of  the 
case  briefly  states  the  decision  and  facts 
of  the  case  as  follows:  "After  mutual  blows 
between  the  prisoner  and  the  deceased*  the 
prisoner  knocked  the  deceased  down,  and, 
after  he  was  upon  the  ground,  stamped  upon 
his  stomach  and  belly  with  great  force. 
Held,  manslaughter  only."  The  statement  of 
the  case  shows  that  the  prisoner  had  first 
pushed  the  deceased  down  on  bis  back,  after 
which  the  latt»  arose  and  struck  the  prison- 
er two  or  three  times  with  his  fist  Then 
the  prisoner  pushed  him  down  again  on  his 
back,  and,  as  he  lay  there  on  his  hack, 
gave  him  two  or  three  stamps  with  great 
force  with  his  right  foot,  and  after  he  bad 
gotten  up  kicked  him  in  the  face.  The  Jury 
found  the  prisoner  guilty  of  murder,  and  the 
Judges,  on  a  question  reserved,  ordered  the 
verdict  set  aside.  In  Wharton  on  Homicide, 
at  section  446,  the  following  is  stated  aa 
sound  law:  "In  an  English  case,  givoi  by 
Lord  Hale,  A.  and  B.  were  walking  together 
in  Fleet  street,  and  B.  gave  some  provoking 
language  to  A.,  who  thereupon  gave  R  a 
box  on  the  ear,  upon  which  they  dosed,  and 
B.  was  thrown  down  and  his  arm  broken. 
Presently  B.  ran  to  his  brother's  house, 
which  was  hard  by;  and  O.,  his  broth- 
er, taking  the  alarm,  came  out  with  his 
sword  drawn  and  made  towards  A.,  who  re- 
treated 10  or  12  yards;  and,  C  pursuing  him, 
A.  drew  his  sword,  made  a  pass  at  C,  and 
killed  him.  A.  being  indicted  for  murder, 
the  court  directed  the  Jury  to  find  it  man- 
slaughter, not  murder,  because  it  was  i^ 
on  a  sudden  falling  out,,  not  se  defendendo, 
partly  because  A.  made  the  first  breach  of 
the  peace  by  striking  B.,  and  partly  because, 
unless  he  had  fied  as  far  as  might  be,  it 
could  not  be  said  to  be  in  his  own  defence; 
and  it  appeared  plainly  upon  the  evidence 
that  he  might  have  retreated  out  of  danger, 
and  that  his  stepping  back  was  rather  to 
have  an  opportunity  to  draw  his  sword,  and 
with  more  advantage  to  come  upon  G.  than 
to  avoid  him;  and  accordingly,  at  last,  it  was 
found '  manslaughter."  Another  illustration 
appears  in  Wharton  on  Homicide,  in  section 
454,  which  reads  as  follows:  "Upon  an  in- 
dictment for  murder,  it  appeared  that  tiie 
prisoner  and  the  deceased,  who  had  been 
upon  terms  of  intimacy  for  three  or  four 
years,  had  been  drinking  together  at  a  pub- 
lic house  till  about  12  o'clock  at  night 
About  1  they  were  together  in  the  street  and 
had  some  words,  and  a  scuffle  ensued,  dur^ 
ing  which  the  deceased  struck  the  prisoner 
in  the  face  with  his  fist  and  gave  him  a 
black  eye.  The  prisoner  called  for  the  po- 
lice, and,  on  a  policeman  coming,  went 
away;  he,  however,  returned  again,  between 
6  and  10  minutes  afterwards,  and  stabbed 
the  deceased  with  a  knife  on  the  left  side 
of  thf  abdomen.  The  knife,  a  common  bread 
and  cheese  knife,  was  one  that  the  prisoner 
was  in  the  habit  oi  carrying  about  with  him. 
and  he  was  rather  weak  in  hia  intellect  but 
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not  so  much  as  not  to  know  right  from 
wrong.  Lord  Tenterden,  G.  J.:  'It  is  not 
every  slight  provocation,  even  by  a  blow, 
which  will,  when  the  party  receiving  It 
strikes  with  a  deadly  weapon,  reduce  the 
crime  from  murder  to  manslaughter;  but  it 
depends  upon  the  time  elapsing  between  the 
blow  and  the  injury;  and  also  whether  the 
Injury  was  inflicted  with  an  instrument  at 
the  moment  in  the  possession  of  the  party, 
or  whether  he  went  to  fetch  it  from  another 
place.'  It  is  uncertain.  In  this  case,  how 
long  the  prisoner  was  absent — ^the  witness 
says  from  5  to  10  minutes,  according  to  the 
best  of  his  knowledge.  Unless  attention  is 
particularly  called  to  it,  it  seems  to  me  that 
evidence  of  time  is  very  uncertain.  The 
prisoner  may  have  been  absent  less  than 
five  minutes.  There  is  no  evidence  that  he 
went  anywhere  for  the  knife.  The  father 
says  it  was  a  knife  he  carried  about  with 
him.  It  was  a  common  knife,  such  as  a  man 
in  the  prisoner's  situation  in  life  might  liave. 
For  aught  that  appears  he  might  have  gone 
a  little  way  from  the  deceased  and  then  re- 
turned, still  smarting  under  the  blow  he  had 
received.  You  will  also  take  into  considera* 
tion  the  previous  habits  and  connection  of 
the  deceased  and  the  prisoner  with  respect  to 
each  other.  If  there  had  been  any  old  grudge 
between  them,  then  the  crime  which  the  pris- 
oner committed  might  be  murder.  But  it 
seems  they  had  been  long  in  habits  of  intima- 
cy, and  on  the  very  night  in  question,  about 
an  hour  before  the  blow,  they  had  been 
drinking  in  a  friendly  way  together.  If 
you  think  there  was  not  time  and  interval 
sufficient  for  the  passion  of  a  man,  proved 
to  be  of  no  very  strong  intellect,  to  cool, 
and  for  reason  to  regain  her  dominion  over 
bis  mind,  then  you  will  say  the  prisoner  is 
guilty  only  of  manslaughter.  But  if  you  do 
think  the  act  was  the  act  of  a  wicked,  mallei 
ous,  and  diabolical  mind  (which,  under  the 
circumstances,  I  should  think  you  hardly 
would),  then  you  will  find  him  guilty  of 
murder." 

It  may  be  supposed  that  the  un.^ertainty  in 
the  evidence  as  to  whether  the  prisoner  fired 
at  the  deceased,  thinking  him  to  be  Charles 
Cook,  who,  just  about  that  time,  ran  in  the 
direction  of  the  deceased,  or  fired  knowing 
the  party  to  be  the  deceased,  constitutes  an 
insuperable  obstacle  to  the  reversal  of  this 
judgment  If  the  accused  fired  at  Cook  in 
a  transport  of  passipn,  and  by  mistake  killed 
Turner,  many  cases,  holding  that  the  degree 
of  the  ofifense  would  be  the  same  as  it  would 
have  been  had  Oook  been  killed,  are  to  be 
found  among  the  reported  decisions.  "And 
so,  in  cases  where  the  blow  intended  for  one 
person  by  accident  falls  upon  and  kills  an- 
other, the  thing  done  follows  the  nature  of 
the  thing  intended  to  be  done,  and  the  guilt 
or  innocence  of  the  slayer  depends  upon  the 
same  considerations  that  would  have  govern- 
ed had  the  blow  killed  the  person  against 
whom  it  was  directed.  Hence  the  homicide 
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is  murder,  or  manslaughter,  or  excusable 
homicide,  for  precisely  the  same  reasons 
that  would  have  determined  its  character 
had  the  event  conformed  to  the  intent;  and 
the  principle  is  the  same  whether  the  misad- 
venture proceeded  from  the  misdirection  of 
the  blow  or  from  a  mistake  in  the  identity 
of  the  victim."  21  Am.  Bug,  Ency.  Law, 
105,  citing  a  number  of  decisions  which  ful- 
ly sustain  the  text  See,  also,  I  Bish.  Cr. 
Law,  §  334;  Plummer  v.  State,  4  Tex.  App. 
310,  80  Am.  Rep.  165;  Aaron  v.  State,  31  Ga. 
167.  If  the  accused  knew  he  was  shooting 
Turner,  as  is  indicated  by  the  testimony  of 
the  two  witnesses  whose  testimony  has  been 
quoted,  the  conclusion  must  be  the  same,  for 
he  had  reason  to  believe  that  Turner  was  a 
party  to  the  conspiracy  and  was  present  for 
the  purpose  of  aiding  and  abetting  the  as- 
sault made  upon  him.  He  knew  the  relations 
existing  between  Turner  and  the  Cooks,  and 
that  the  assault  was  the  result  of  the  trans 
action  which  had  taken  place  between  him- 
self and  Turner's  little  boy.  The  trouble 
had  all  grown  out  of  that  incident.  Jennie 
Cook  had  become  involved  in  it  and  all 
the  parties  concerned  were  together  at  the 
time  and  the  place  of  the  assault  The  trivi- 
al, insignificant  affair  had  been  developed 
by  them,  the  Cooks  and  Turner,  as  their 
presence  Indicated,  into  a  sort  of  family 
feud  against  the  accused,  and  all  were  pres- 
ent for  the  purpose  of  visiting,  or  seeing 
visited,  upon  him,  a  very  severe  chastise- 
ment Under  these  circumstances,  the  jury 
were  bound  to  find  that  the  accused  was 
justified  in  regarding  the  provocation  as  hav- 
ing emanated  from  all  of  them,  or  to  disre- 
gard the  evidence  and  make  an  arbitrary 
finding.  The  prisoner  knew  himself  to  be 
the  victim  of  a  conspiracy.  Turner  had 
stood  by  and  seen  him  assaulted  by  two 
men,  on  account  of  a  matter  which  had  its 
origin  in  the  transaction  between  himself 
and  the  son  of  Turner.  They  were  all  re- 
lated. He  knew,  too,  that  Turner  had  been 
displeased  on  account  of  that  matter  and 
had  consorted  with  Jennie  Oook  concerning 
it  They  had  cqptie  together  to  him  about 
it  A  reasonable  view,  ftom  the  standpoint 
of  the  prisoner  at  the  time,  was  that  Turner 
was  a  party  to  the  conspiracy,  and  the  jury 
had  no  right  to  proceed  upon  a  fanciful  theo- 
ry, having  no  basis  in  the  evidence. 

In  view  of  these  principles  and  conclusions, 
we  think  the  evidence  is  not  sufficient  to  sus- 
tain a  conviction  of  murder  in  the  second  de- 
gree, nor  of  any  offense  greater  than  volun- 
tary manslaughter,  and  that  the  circuit 
court  erred  in  refusing  to  set  aside  the  ver- 
dict 

The  judgment  will  therefore  be  reversed, 
and  the  verdict  set  aside,  and  the  case  re- 
manded for  a  new  trial. 

SHANNON,  P.  (dissenthig).  I  dissent  be- 
cause the  court  reverses  only  because  the 
evidence  la  not,  in  its  opinion,  strong  enough 
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to  Bopport  the  Terdlct  It  thus  assumes  tiie 
office  of  a  jury— or  ratber  takes  from  a  jurj 
its  functions.  I  cannot  conceive  that  this 
case  presents  in  this  point  a  question  of  law. 
It  is  purely  a  question  of  fact  under  evi- 
dence. Two  witnesses  say  that  the  accus- 
ed; when  the  Cooks  had  left  him  and  were 
running  away,  looked  at  Turner  standing  10 
feet  away  and  fired  upon  him,  while  stand- 
ing with  his  hands  in  his  pockets.  One  says 
the  accused  looked  at  Turner  a  minute  and 
fired.  The  accused  and  his  father  deny  this. 
They  do  not  deny  that  Turner  was  10  feet 
away;  hut  the  father  says  the  accused  fired 
as  he  was  in  the  act  of  rising  from  the 
ground.  Here  is  conflict  There  is  no  con- 
flict as  to  the  exact  position  of  Turner  when 
shot  Nobody  says  he  was  beating  the  ac- 
cused when  shot.  This  Is  a  critical  point 
in  the  case.  On  it  turns  the  degree  of  the 
crime,  whether  murder  or  voluntary  man- 
slaughter. Some  evidence  says  that  Tur- 
ner Joined  in  the  battery  on  the  accused; 
other  evidence  denies  this.  On  much  evi- 
dence the  Jury  found,  on  these  test  questions 
of  fact,  that  Turner  was  not  a  conspirator 
with  the  Ck>oks,  was  not  a  party  to  the  bat- 
tery, was  not  assailing  Clifford  when  shot 
but  standing  off  silent  This  court  on  this 
conflict  finds  that  the  evidence  of  the  state, 
in  these  important  matters,  is  unworthy  of 
belief,  virtually  takes  the  evidence  of  the 
father,  because,  if  the  state's  evidence  is 
truthful,  the  Jury  could  find  as  it  did.  There 
was  as  much  evidence  for  the  state  in  these 
vital  matters  as  for  the  accused,  if  not  more. 
In  fact,  lu  some  of  them  the  evidence  of  the 
prisoner's  father  alone  controls.  Once  it 
was  law  that  the  court  need  not  certify 
conflicting  evidence  for  appeal,  so  flnal  was 
regarded  the  verdict  appi'oved  by  a  Judge. 
Now,  it  is  different;  but,  when  such  evidence 
gets  into  this  court  the  rule  prevails  that 
we  cannot  defeat  a  verdict  except  we  re- 
ject all  evidence  of  the  party  against  whom 
the  Jury  decided  conflicting  with  that  of  the 
adverse  party,  and  give  full  faith  and  credit 
to  the  evidence  of  the  latter,  and,  if  the 
remaining  evidence  tends  to  or  goes  fairly 
to  support  the  verdict  it  tnust  stand,  unless 
it  is  clearly  not  sufficient  State  v.  Cham- 
bers, 22  W.  Va.  779,  46  Am.  Rep.  550;  Kim- 
mlns  V.  Wilson,  8  W.  Va.  584;  State  v.  Bak- 
er. 33  W.  Va.  319,  10  S.  B.  639,  Syl.,  pt  4 
We  treat  It  as  we  treat  a  demurrer  to  evi- 
dence. In  State  v.  Sullivan,  55  W.  Va.  597, 
47  S.  E.  267,  we  said,  on  what  we  thought 
was  sound  authority,  that  the  evidence  must 
be  considered  most  favorably  to  the  verdict 
But  in  this  instance  evidence  to  support  the 
verdict  Is  discredited,  and  full  faith  given 
to  the  evidence  to  overthrow  the  verdict 
Whilst  this  court  possesses  power  to  defeat 
a  verdict  though  the  evidence  is  conflicting, 
still  it  should  rarely  do  so,  and  only  do  so 
with  extreme  caution,  and  only  where  the 
verdict  is  plainly  contrary  to  right  and  jus- 
tice.   Robertson  v.  Harmon,  47  W.  Va.  500, 


35  8.  B.  832.  This  court  cannot  set  aside 
the  verdict  in  conflict  **merely  because  It 
thinks  there  is  a  preponderance  of  evidence 
against  it  or  doubts  its  correctness,  or  would 
itself  have  found  a  different  verdict"  Mor- 
ion Case,  102  Va.  622,  46  S.  B.  907.  Indeed, 
where  evidence  conflicts,  it  may  be  seriously 
questioned,  even  at  this  date,  as  a  matter  of 
strict  legal  principle,  whether  an  appellate 
court  can  grant  a  new  trial;  for  it  has  been 
held  that  "upon  familiar  principles,  recog- 
nized and  approved  in  numerous  cases,  wben 
there  is  a  conflict  of  evidence,  an  appellate 
court  will  never  set  aside  a  verdict  wbere 
the  court  which  tried  the  case  and  heard  the 
witnesses  concurs  with  the  Jury  and  has 
refused  a  new  trial."  Caldwell  v.  Craig, 
21  Grat  (Va.)  136;  note  to  Grayson's  Case^ 
6  Grat  (Va.)  712;  MIchie  v.  Cochran,  d3  Va. 
641,  646,  25  S.  E.  884;  Seibright  v.  State, 
2  W.  Va.  596;  State  v.  Thompson,  21  W.  Va. 
741,  756;  Miller  v.  Insurance  Co.,  12  W.  Va. 
116,  124,  29  Am.  Rep.  452;  Andrews  Case, 
100  Va.  801,  40  S.  E.  935.  In  Grayson's 
Case,  cited,  it  is  held:  '"Where  the  evidence 
is  contradictory,  and  the  verdict  is  against 
the  weight  of  evidence,  a  new  trial  may  be 
granted  by  the  court  which  presides  at  the 
trial;  but  its  decision  is  not  the  subject  of 
a  writ  of  error  or  supersedeas,  or  examin- 
able by  an  appellate  court"  In  14  Ency.  PI. 
&  Prac.  780,  it  is  laid  down  that  the  trial 
court  can  weigh  conflicting  evidence  and 
grant  a  new  trial,  but  an  appellate  court  can- 
not. In  strict  principle  I  doubt  whether  a 
verdict  should  ever  be  set  aside  on  evidence 
materially  conflicting,  but  this  court  has 
sometimes  done  so,  especially  under  the 
acts  found  in  the  Codes  of  1891  and  1899 
(chapter  131,  $  9).  See  Johnson  v.  Bums, 
39  W.  Va.  658,  20  S.  B.  686.  The  opinion  by 
Judge  Dent  in  Akers  v.  De  Witt  41  W.  Va, 
229,  23  S.  E.  669,  does  not  seem  to  give  this 
statute  force  to  change  much  the  rule  of 
treatment  of  evidence  in  the  appellate  court 
on  a  motion  for  a  new  trial.  I  do  not  think 
it  revolutionizes  and  tears  down  established 
rules  in  this  matter,  as  I  said  in  the  John- 
son-Burns Case.  But  what  is  above  said 
will  at  least  show  that  rarely,  only  in  ex- 
treme cases,  will  this  court  reverse  a  jury 
trial  on  conflicting  evidence.  But  even 
where  there  is  not  involved  a  conflict  of 
evidence,  but  the  question  is  one  of  weight 
of  evidence,  this  court  has  said  in  many 
cases  that:  "In  Virginia  and  this  state  the 
courts  have  always  guarded  with  Jealous 
care  the  province  of  a  Jury.  If  the  question 
depends  on  the  weight  of  testimony  or  Infer- 
ences and  deductions  from  the  facts  proved, 
the  jury,  not  the  court,  are  exclusively  and  un- 
controllably the  Judges.  This  conclusion  Is 
based  upon  the  well-established  rule  that  the 
jury  are  the  sole  judges  of  the  evidence,  .the 
credibility  of  all  admissible  testimony,  and 
the  inferences  from  the  facts  and  circum- 
stances proved.'*  State  v.  Cooper,  26  W.  Va. 
338;  State  v.  Baker,  33  W.  Va.  335.  10  S. 
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B.  6d9.  And  tblB  rnle  has  been  often  said  to 
apply  with  stronger  force  In  this  court  than 
in  a  circuit  court  Grayson's  Case,  6  Grat 
(Va.)  712;  Sheff  Oaae,  16  W.  Va.  807.  Why? 
Because  the  jury  and  Judge  saw  the  witnes- 
ses face  to  face  and  are  much  more  compe- 
tent to  judge  of  their  veracity  and  demeanor 
and  weight  of  their  evidence  than  are  we. 
The  opinion  Of  Judge  Faulkner,  a  judge  of 
long  experience  and  competency,  is  therefore 
better  tlian  that  of  any  judge  on  this  bench. 
So  is  that  of  the  jury.  For  this  reason  we 
said,  in  Baker's  Oase,  83  W.  Va.  836,  10  S. 
B.  639,  upon  authority  then  regarded  by  the 
court  good:  "Where  a  case  depends  on  the 
tendency  and  weight  of  evidence,  and  the 
jury  and  judge  who  tried  the  case  agree  in 
the  weight  and  influence  to  be  given  the 
evidence,  it  is  an  abuse  of  the  appellate  pow- 
ers of  this  court  to  set  aside  a  verdict  be- 
cause the  judges  of  this  court,  from  the  evi- 
dence as  it  is  written  down,  would  not  have 
concurred  in  the  verdict"  Gilmer  Case, 
42  W.  Va.  62,  56,  67,  24  8.  E.  566;  Hiirs 
Case,  2  Grat  (Va.)  594.  Now,  the  corpus 
delicti  is  proven  beyond  question.  It  only 
remains  to  find  whether  the  accused  is  ex- 
cusable by  way  of  self-defense,  or,  if  not 
excusable,  what  is  the  degree  of  his  crime? 
Who  will  question  that  this  is  peculiarly  a 
question  for  the  jury,  dependent  on  the  cred- 
it of  witnesses  and  the  weight  of  their  evi- 
dence? State  V.  Welch,  86  W.  Va.  690,  15 
S.  B.  419.  It  does  appear  to  me  that  this 
court  has  taken  up  scales  and  not  only  passed 
on  the  credit  of  witnesses,  but  undertaken 
to  weigh  their  evidence  with  nicety  just 
as  a  jury  would.  A  circuit  court  can  do  this, 
but  an  appellate  court  cannot  weigh  evi- 
dence. Norfolk  V.  Spencer  (Va.)  52  8.  B. 
310  (Syl.,  pt  8)  ;  14  Bncy.  PI.  &  Prac.  770. 

I  dissent  because  I  cannot  consent  to  de- 
feat and  frustrate  the  administration  of 
criminal  justice  by  overruling  verdicts  ap- 
proved by  circuit  courts  after  full  and  fair 
trial,  when  there  is  much  evidence  to  sustain 
the  verdict  simply  because  this  court  thinks 
the  jury  and  judge  erred.  My  understanding 
is  that  where  dilferent  men  may  form  differ- 
ent conclusions  upon  the  weight  of  a  mass  of 
evidence,  especially  if  credit  of  witnesses  Is 
involved  and  the  evidence  is  conflicting,  an 
appellate  court  should  not  annul  the  trial. 
I  venture  to  repeat  touching  the  force  of 
verdicts,  language  in  State  v.  Bowyer,  43 
W.  Va.  180,  27  8.  a  301:  'The  witnesses 
were  face  to  face  before  the  judge  and  jury. 
The  prisoner  was  before  them.  They  saw 
him  In  the  ordeal  of  examination.  They 
scrutinized  his  countenance,  his  demeanor, 
his  words,  his  tone.  They  were  to  judge 
of  his  veracity.  They  discredited  his  denial 
of  guilt  They  saw  and  heard  all  the  wit- 
nesses, all  the  circumstances  of  the  trial — 
often  silent  but  potential,  evidence  of  the 
/eal  truth.  That  judge  and  those  jurors 
would  average  with  us,  had  we  been  pres- 
ent in  capacity  to  judge  of  evidence;  and. 


as  we  have  nothing  of  the  actual  appearance 
of  the  trial,  and  only  the  evidence  in  cold 
tyi>e,  they  are  vastly  more  competent  than 
we  to  pass  safe  judgment  upon  the  facts. 
We  are  not  a  jury.  We  have  power — mere 
power— to  discredit  verdicts;  but  we  must 
be  cautious  in  so  doing.  Why  have  juries, 
if  appellate  judges  are  to  go  into  the  busi- 
ness of  weighing  evidence  as  if  by  the  ounce 
and  pound?  We  ought  not  to  do  this.  It  is 
an  abuse  of  power,  and  a  misconception  of 
our  fimctions  and  of  the  jury  functions. 
The  jury  Institution  is  sacred  under  our  Con- 
stitution, and  a  verdict  is  to  be  highly  re- 
spected. In  long  experience,  I  must  say 
that  as  a  general  thing,  they  evince  good 
sense  and  do  justice.  From  the  frequency 
of  requests  to  us  to  set  aside  verdicts,  it 
seems  to  be  thought  that  we  can  and  will  do 
so  merely  because  we  would  not  have  found. 
Judging  from  type,  the  same  verdict;  but 
such  is  not  the  rule,  though  Instances  de- 
viating from  these  principles  may  be  found, 
and  I  am  very  much  averse  to  looseness  in 
this  matter  on  the  part  of  appellate  courts. 
And  then,  too,  we  must  not  forget  that  a 
learned  and  experienced  Judge  approved  the 
verdict  after  witnessing  the  trial;  and  his 
opinion  is  entitled  to  great  respect  in  an 
appellate  court.  State  v.  Hunter,  37  W. 
Va.  744,  17  S.  E.  307.  We  must  be  careful 
lest  we  set  ourselves  up  as  judge  and  jury 
present  at  the  trial,  and  usurp  their  func- 
tions." To  same  effect  State  v.  Morgan, 
35  W.  Va.  260,  277,  18  a  B.  885.  It  is  not 
merely  for  this  case  that  I  write  this  dissent, 
but  it  4s  to  express  dissent  against  a  growing 
tendency  to  depart  from  volumes  of  deci- 
sions and  treat  lightly  verdicts  approved  by 
trial  courts  and  overthrow  them  on  insuffi- 
cient grounds.  A  verdict  of  12  men,  as  com- 
petent to  judge  evidence  as  we,  had  we  been 
present  at  the  trial,  confirmed  by  a  judge, 
is  overthrown  by  four  men  on  evidence  held 
as  insufficient  Insufficient  to  prove  what? 
Not  the  homicide.  This  is  admitted.  But 
to  prove  that  the  evidence  Is  not  sufficient 
to  prove  murder  in  the  second  degree,  but 
only  voluntary  manslaughter,  a  matter  de- 
pendent on  evidence  on  which  a  Jury  is 
peculiarly  fitted  to  Judge  and  entitled  by 
law  to  Judge. 

(»  W.  Va.  36) 

BRUNBR  et  aL  v.  MILLER. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  13,   1006.) 

1.  CancelulTIOH  of  Ihstbuments— BquiTT— 

JUBISDICTION. 

Rescission  of  contracts  affecting  any  estate 
or  interest  in  land  on  the  ground  of  fraud  in  the 
procurement  thereof,  or  mutual  mistake  of  the 
parties  In  effecting  the  same,  belongs  to  the  ex- 
clusive Jurisdiction  of  courts  of  equity. 

[Ed.    Note. — For   cases   in   point,   see  vol.  8, 
Cent.  Dig.  Cancellation  of  Instrum^its,  §§  1-7.] 

2.  Same— Inadequate  Remedy  at  Law. 

Courts  of  law  have  jurisdiction  and  power 
to  afford  relief  in  such  cases  by  judgment  for 
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money  or  property,  under  some  circumstances, 
when  a   right  to  rescind   exists   and   has  been 

groperly  claimed;  but  the  remedy  at  law  is 
icomplete  and  inadequate,  because  of  lack  of 
power  to  affect  a  rescission  by  a  direct  adjudi- 
cation thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Gent  Dig.  Cancellation  of  Instruments,  $  7.] 

5.  Mines  and  Minebals— Oil  Lbasb— Salb— 

BftSCISSION. 

Owing  to  the  peculiar  nature  of  oil  and 
gas,  both  the  quantity  and  location  of  land 
covered  by  a  lease  thereof  for  oil  and  gas  pur- 
poses are  elements  going  to  the  substance  and 
essence  of  a  contract  of  sale  of  such  lease,  ob- 
ligating the  vendee  to  develop  the  property  by 
drilling  a  well  thereon  and  deliver  to  the  ven- 
dor part  of  the  product  thereof,  free  of  cost  or 
expense;  and  a  gross  misrepresentation  as  to 
either,  relied  upon  by  the  vendee  under  the 
belief  that  it  is  true,  is  ground  for  rescission 
of  the  contract 

4.  Cancellation  of  Instbuhbnts  —  Decree. 
On  rescinding  a  contract,  the  court  should, 
by  its  decree,  put  the  parties  in  statu  quo,  by 
requiring  each  to  restore  to  the  other  what  he 
obtained  by  virtue  of  the  contract. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Cent  Dig.  Cancellation  of  Instruments,  S$  119- 
125.] 

6.  Same— Recovery  of  Consideration. 

Money  paid  as  rental  to  the  landowner  for 
delay  in  drilling  a  well  under  a  lease  held  by 
assignment,  in  accordance  with  the  terms  of 
the  lease,  may  be  recovered  back  on  rescission, 
when  the  contract  of  sale  does  not  bind  the 
vendee  to  drill,  but  extends  to  him  the  right 
to  pay  such  rental  in  lieu  of  drilling. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Cancellation  of  Instruments,  (§  119- 
125.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Tyler  County. 

Bill  by  A.  Bniner  and  others  against  R. 
W.  Miller.  Decree  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

Thos.  P.  Jacobs,  for  appellant  Hail  & 
Hall,  ^or  appellees. 

POFFENBABQEB,  J.  B.  W.  Miller  has 
appealed  ftom  a  decree  of  the  circuit  court  of 
Tyler  county  canceling  a  contract  executed 
between  him,  as  party  of  the  first  part,  and  A. 
Bruncr  and  James  McCoach,  as  parties  of  the 
second  part,  whereby  Miller  assigned  and  made 
over  to  said  Bruner  and  McCoach  a  lease  of 
certain  lands  of  Nelson  Myers  for  oil  and 
gas  purposes;  Bruner  and  McOoach  binding 
themselves,  in  the  contract  of  assignment,  to 
develop  the  property  in  accordance  with  the 
terms  of  the  lease.  The  considerations  paid 
by  them  to  Miller  were  $600  in  cash  and  an 
agreement  that  he  should  have  a  one-fourth 
interest  in  the  first  oil  well  drilled  on  the 
property,  free  of  any  cost  or  expense  to  him. 
The  bill  sought  rescission  of  the  contract  and 
repayment  of  said  sum  of  $600,  together  with 
an  additional  $215,  paid  by  Bruner  and  Mc- 
Coach as  rental  for  delay  In  drilling,  on  the 
ground  of  fraudulent  representations  on  the 
part  of  Miller  as  to  the  location  and  quan- 
tity of  the  property  on  which  the  lease  was. 
It  does  not  appear  that  any  of  the  parties 
were  very  familiar  with  the  land.  Miller  re- 
sided in  the  city  of  Wheeling  and  Bruner  and 


McCoach  in  the  dty  of  Slstersville,  Tyler 
county;  while  the  land  was  situated  in  the 
Wetzel  county.  For  a  number  of  years 
James  Lane,  of  Wheeling,  had  held  part  of 
the  Myers  land  under  lease,  and,  he  having 
died,  Miller  became  executor  of  his  wilL  Ab 
such  executor,  he  and  the  devisees  or  heirs 
of  Lane  allowed  it  to  lapse,  believing  It  not 
to  be  of  any  value.  In  view  of  development 
in  the  neighborhood  of  the  land.  Miller  ob- 
tained a  lease  of  it  himself,  with  a  view  to 
disposing  of  it  to  one  Jennings.  He  first 
went  to  Myers  and  obtained  a  sort  of  option 
for  which  he  paid  $600.  Brimer  and  Mc- 
Coach, having  been  informed  of  this,  made 
to  him  the  proposition,  with  reference  to  the 
lease,  afterwards  embodied  in  the  contract 
or  deed  in  question  here.  The  lease  from 
Myers  to  Miller  Is  Indefinite  and  uncertain 
as  to  the  description  and  quantity  of  the 
land;  no  quantity  being  stated,  except  In 
that  part  which  relates  to  the  boundaries, 
reading  as  follows:  "On  the  north  by  the 
lands  of  W.  M.  Wyatt;  on  the  east  by  the 
lands  of  James  Ice ;  on  the  south  by  the  lands 
of  John  Mills;  on  the  west  by  the  lands  of 
N.  Myers,  containing  (215)  two  hundred  and 
fifteen  acres,  more  or  less."  In  discussing 
the  merits  of  the  property  In  the  negotiations 
for  the  assignment  of  the  lease,  the  parties 
had  before  them  certain  plats  of  the  lands 
mentioned  In  the  lease  and  adjoining  lands; 
and,  on  reading  the  lease  In  connection  with 
these  plats,  the  description  and  the  plats  did 
not  correspond  in  respect  to  the  names  of  the 
owners  of  adjacent  lands.  The  plat  was  pre- 
pared upon  information  afforded  by  the  lease 
and  knowledge  of  the  imrties,  and  especially 
information  conununlcated  by  Miller.  This 
plat  showed  a  tract  of  215  acres  designated 
as  "Nelson  Myers  No.  1."  Then  the  deed  of 
assignment  was  prepared  describing  the  land 
as  follows:  "Containing  215  acres,  more  or 
less,  and  bounded  and  described  as  follows: 
On  the  north  by  the  lands  of  William  M.  Wy- 
att ;  on  the  east  by  the  lands  of  James  Ice ;  on 
the  south  by  the  lands  of  John  Mills ;  on  the 
west  by  the  lands  of  N.  Myers  and  oth^s ;  a 
plat  of  which  said  leasehold  and  surround- 
ing territory  is  hereto  attached  marked  In 
red  ink  'B.  W.  M.'  and  the  leasehold  above 
described  or  intended  so  to  be,  and  the  lease- 
hold that  Is  sold  by  this  indenture  Is  marked 
on  said  plat  in  red  ink  'Nelson  Myers  No.  1.' " 
The  plat  was  annexed  to  the  deed  of  assign- 
ment These  deeds  bore  date,  respectively,  on 
the  13th  and  14th  days  of  February,  lOOa 
The  lease  required  the  commencement  of 
drilling  within  40  days  from  its  execution, 
or,  in  lieu  thereof,  payment  thereafter  to 
Myers  of  the  sum  of  $215.  It  further  re- 
quired the  completion  of  a  well  on  the  premi- 
ses within  six  months  from  the  date  of  the 
contract,  or  payment  of  a  rental  of  $1  per 
acre.  These  obligations  Bruner  and  Me- 
.  Coach  assumed  In  the  deed  of  assignment 
In  view  of  the  bad  condition  of  the  weather 
and  roads^  th^  failed  to  commence  drilling 
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within  40  days,  and  paid  said  sum  of  $215. 
On  examining  the  property,  some  time  in 
April,  1900,  they  found  that  all  of  the  prop- 
erty described  In  the  plat  annexed  to  the  deed, 
except  25  or  30  acres,  was  covered  by  a  lease 
held  by  the  South  Penn  Oil  Company,  under 
which  said  company  was  then  operating. 
The  clause  in  the  lease  saying  the  land  was 
bounded  "on  the  west  by  the  lands  of  N. 
Myers  and  others,  containing  (215)  two  hun- 
dred and  fifteen  acres,  more  or  less,"  plainly 
appears  now  not  to  have  been  a  statement  of 
the  quantity  of  the  land  in  the  lease  given  to 
Miller,  but  the  quantity  of  land  belonging  to 
Myers  included  in  the  South  Penn  Oil  CSompa- 
ny's  lease,  adjoining  and  bounding  the  Miller 
lease  on  the  west.  Upon  a  proper  construc- 
tion of  that  lease.  In  view  of  the  facts  then 
existing,  some  of  which  were  not  known  to 
the  parties,  the  lease  ftom  Myers  to  Miller 
stated  no  quantity.  It  described  the  lands 
by  boundary  only.  Under  a  misapprehension 
in  this  respect,  the  deed  of  assignment  was 
made  to  call  for  a  specific  quantity,  215  acres, 
and  to  cover  land  not  included  in  the  lease 
Under  it  Miller  no  doubt  held  a  considerable 
quantity  of  land,  possibly  as  much  as  215 
acres,  and  his  right  in  it  passed  by  the  deed 
of  assignment,  but  it  was  not  the  same  land, 
a  leasehold  in  which  his  deed  of  assignment 
purported  to  pass,  nor  is  it  located  where 
said  deed  of  assignment  represents  it  to  be. 

In  a  contract  of  this  kind  both  quantity 
and  location  are  material.  It  imposed  upon 
Bruner  and  McGoach  the  duty  of  drilling  a 
well  for  oil,  at  an  expense  of  $8,000  or 
$10,000,  partly  for  the  benefit  of  Miller. 
Such  a  well  is  valuable,  not  only  for  its 
actual  product,  but  as  a  revelation  or  dis- 
closure of  the  mineral  value  of  the  territory 
on  which  the  well  i&  If  the  territory  be  of 
no  greater  extent  than  to  Justify  the  drill- 
ing of  a  single  well,  the  obligation  to  pay 
over  .one-fourth  of  its  product  would  be  equiv- 
alent to  one-fourth  of  the  value  of  the  ter- 
ritory ;  but  if  the  territory  is  sufficient  to  re- 
quire, or  Justify,  the  drilling  of  10  wells,  one- 
fourth  of  the  product  of  the  first  one  would 
be  of  slight  relative  value.  The  testimony 
shows  that  some  tests  had  been  made  in  the 
community  in  which  the  land  lies,  some  of 
which  had  disclosed  the  presence  of  oil,  while 
3thers  had  not.  These  tests  indicated  the  value, 
for  oil  purposes,  of  the  land  lying  near  the 
wells.  A  lease  on  property  near  a  producing 
well  is  valuable,  while  one  on  property  lying 
in  close  proximity  to  a  "dry  hole"  is  consid- 
ered worthless.  Hence,  In  contracts  of  this 
kind,  the  location  is  peculiarly  material. 

A  misrepresentation  concerning  the  sub- 
ject-matter of  a  contract,  and  especially  a 
contract  relating  to  land,  though  innocently 
made,  as  a  result  of  lack  of  knowledge, 
amounts  in  law  to  fraud,  not  actual,  but  con- 
structive legal  fraud,  and  gives  as  complete 
a  right  of  rescission  as  if  it  were  actual 
fraud,  subject,  however,  to  the  limitation  or 
qualification   that    the   representation   must 


relate  to  some  matter  or  thing  which  is  of 
the  very  essence  or  substance  of  the  contract 
Grisllp  V.  Cain,  19  W.  Va.  438;  Newman  v. 
Kay  (W.  Va.)49  S.  B.  926,  68  L.  R.  A.  908. 
Ordinarily  a  deficienoy  or  an  excess  in  the 
quantity  of  land  sold  or  leased  is  not  deem- 
ed to  be  a  matter  of  substance.  Newman  v. 
Kay,  cited;  Tucker  v.  Cocke  (Va.)  2  Rand. 
51.  But  a  misrepresentation  and  mutual 
mistake  or  a  fraud  on  the  one  side,  accom- 
panied by  ignorance  on  the  other,  resulting 
in  a  sale  of  property  having  a  different  loca- 
tion from  that  which  the  purchaser  supposed 
it  to  have,  will  always  afford  ground  of  re- 
lief in  equity.  The  identity  of  the  proper- 
ty or  thing  sold  is  fltlways  a  mattw  of  sub- 
stance. If,  as  to  it,  there  is  a  mistake  or 
one  of  the  parties  has  been  misled  by  the 
fraud  of  the  other,  the  purchaser  is  not  deem- 
ed to  have  gotten  the  thing  he  bought 
Fearon  Lumber  Co.  v.  Wilson,  51  W.  Va. 
80,  41  S.  E.  187;  Chamberlaine  v.  Marsh,  6 
Munf.  284;  Graham  y.  Hendren  (Va.)  5 
Munf.  185;  Glassell  v.  Thomas  (Va.)  8  Leigh, 
113.  Under  these  principles,  if  Miller  be  ab- 
solved from  the  charge  of  fraud  and  the  case 
regarded  as  one  of  mutual  mistake,  the  right 
to  relief  is  equally  as  clear  as  if  there  had 
been  a  fraudulent  representation.  The  bill 
seta  out  the  facts,  showing  the  erroneous 
belief  of  the  plaintiffs  as  to  the  location  of 
the  land,  and  prays  a  concellation  thereof. 
It  shows  that  the  purchasers  did  not  ge^ 
what  they  supposed  they  were  buying. 
Hence,  according  to  its  allegations,  there  was 
either  a  mutual  mistake  or  a  fraud  on  the 
part  of  the  defendant  actual  or  construct- 
ive, and  the  allegations  of  the  bill  are  fully 
sustained  by  the  evidence.  The  evidence 
shows  that  immediately  upon  a  discovery  of 
the  misrepresentation  or  mistake  and  fail- 
ure of  title  the  appellees  made  a  demand 
upon  Miller  to  take  back  the  lease  and  re- 
fimd  the  money  paid  by  them  to  him  as  pur- 
chase money  for  the  lease  and  to  Myers  as 
rental.  Miller  was  willing  to  repay  the  $600 
and  relieve  them  firom  their  contract,  but 
unwilling  to  pay  said  sum  of  $215.  It  is 
not  pretended  that  he  would  have  been  ma- 
terially injured  or  prejudiced,  aside  from  the 
loss  of  the  benefit  of  his  contract  had  he 
accepted  a  reassignment  of  the  lease  and 
paid  back  the  money.  The  lease  was  still 
alive  and  no  considerable  period  of  time  had 
elapsed.  The  offer  to  rescind  was  made  not 
later  than  May  8,  1900,  and  this  suit  was 
commenced  on  the  18th  day  of  July,  1900. 
The  refusal  to  pay  the  rental  was  based  up- 
on the  theory  that  its  payment  to  Myers  was 
occasioned  by  the  fault  of  the  appellees  them- 
selves; they  having  agreed  to  comply  with 
the  terms  of  the  lease,  one  of  which  was  to 
pay  said  rental  if  the  drilling  of  the  well 
should  not  be  commenced  within  40  days 
from  the  date  of  the  lease.  But  there  was 
no  covenant  requiring  them  to  commence  the 
well  within  40  days  and  thus  avoid  the  pay- 
ment of  rentaL    They  were  allowed-  in  the 
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deed  of  assignment  the  full  option  In  respect 
to  this  matter  accorded  by  the  lease.  They 
agreed  to  drill  the  well,  but  the  covenant 
contained  tlte  following  provision:  **Snch 
drilling  to  be  done  at  snch  time  or  times  as 
is  most  convenient  to  said  parties  of  the  sec- 
ond part,  but  any  and  all  rentals  accruing 
upon  said  leasehold  under  and  by  virtue  of 
the  terms  of  said,  lease  shall  be  paid  for 
and  borne  by  said  parties  of  the  second  part 
in  proportion  as  above  stated.*'  Money  paid 
as  rental  in  consequence  of  delay  in  drilling 
was  money  paid  out  and  expended  under 
the  contract  and  in  reference  to  the  property. 
It  was  contemplated  and  provided  for  by 
the  deed  of  assignment  It  was  paid  before 
the  appellees  had  knowledge  of  the  fraud 
or  mistake,  and  was,  therefore,  an  expendi- 
ture resulting  directly  from  a  misrepresenta- 
tion of  the  appellant  The  payment  inured 
to  the  benefit  of  Miller,  for,  had  they  not 
paid  it,  he  would  have  been  bound  to  do  so. 
Had  they  spent  $1,000  in  drilling,  instead 
of  paying  the  rent  before  discovery  of  the 
fraud,  would  they  not  have  been  entitled  to 
be  placed  in  statu  quo?  Rescission  goes  to 
the  whole  transaction  and  places  the  parties 
in  their  former  positions,  when  that  can  be 
done.  We  think  It  clear  that  the  appellees 
were  entitled  to  have  refunded  to  them  up- 
on rescission  all  they  had  paid  out  under 
the  contract  Whatever  loss  the  appellant 
may  have  sustained,  therefore,  by  reason 
of  the  failure  to  develop  the  property,  was 
occasioned  by  his  own  refusal  to  rescind  the 
contract  upon  the  demand  of  the  appellees 
and  their  offer  to  restore  the  lease  to  him. 
He  might  then  have  protected  himself  fully 
by  developing  the  property  or  selling  the 
lease  to  some  other  person.  A  subsequent 
sale  of  it  would  no  doubt  have  been  less  ad- 
vantageous to  him  than  the  one  he  had  made 
to  the  appellees,  but  that  was  a  misfortune 
of  his  own,  for  which  they  were  in  no  way 
to  blame.  It  was  his  lease.  He  had  acqulr* 
ed  it  and  from  the  consequences  of  his  own 
negligence  or  oversight  in  procuring  it  he 
could  not  relieve  himself  by  laying  them 
upon  the  shoulders  of  other  persons.  Having 
refused  to  rescind  when  the  appellees  de- 
manded it  of  him  in  the  ex^cise  of  their 
clear  right  to  do  so,  it  does  not  lie  In  his 
mouth  now  to  say  they  have  injured  him 
either  by  refusing  to  develop  the  property 
or  preventing  him  from  doing  so.  They  held 
on  to  the  lease  because  he  refused  to  take 
it  back  and  pay  them  the  money  to  which 
they  were  entitled.  He  contested  their  right 
to  rescind  at  his  peril,  and  they  were  under 
no  obligation  to  prevent  or  minimize  damages 
resulting  from  his  act,  and  which  it  was 
his  own  duty,  and  In  his  power,  to  prevent 
Appellees  were  not  In  possession  of  the  lease- 
hold. Tlioy  bad  expressly  notified  him  of 
their  intention  not  to  drill  or  otherwise  devel- 
op it  He  could  have  entered  upon  and  de- 
veloped it  and  at  the  same  time  prosecuted 


an  action  for  the  vindication  of  any  rights 
he  had  under  the  contract 

Want  of  Jurisdiction  in  equity  is,  however, 
the  proposition  mainly  relied  upon  as  ground 
for  reversal,  and  the  argument  made  to  sus- 
tain it  is  that  an  action  at  law  for  recovery 
of  the  money  paid  is  an  adequate  remedy.  In 
this  connection  many  authorities  are  cited, 
including  Gall  v.  Bank,  50  W.  Va.  597,  40 
8.  E.  300,  and  Amick  v.  Ellis,  53  W.  Va.  421, 
44  S.  R  257.  The  concrete  cases  disposed  of 
by  these  two  decisions  are  not  in  any  re- 
spect similar  to  the  one  presented  in  this 
record.  The  former  was  a  suit  in  equity  to 
enjoin  an  action  at  law  for  the  recovery  of 
money  on  a  common-law  bond,  and  to  cancel 
the  bond,  on  the  ground  that  it  had  been 
satisfied,  in  a  compromise,  by  payment  of  a 
smaller  sum  than  was  called  for  by  it  As- 
suming that  there  is  concurrent  JurisdlctiOii 
in  courts  of  law  and  courts  of  equity  for  the 
relief  of  the  obligor  under  such  circum- 
stances, the  decision  is  right  and  in  perfect 
accord  with  the  authorities  everywhere,  be- 
cause when  there  is  concurrent  Jurisdiction, 
and  the  law  court  has  acquhred  Jurisdiction 
of  the  matter,  equity  will  not  ordinarily  inter- 
fere, although  it  would  have  readily  taken 
cognizance,  had  Its  aid  been  first  invoked. 
That  is  the  ground  of  the  decision  of  that 
case.  The  syllabus  says,  where  an  action  is 
pending  on  the  law  side  of  the  circuit 
court,  equity  will  not  take  Jurisdiction.  24 
Am.  Sc  Eng.  Ency.  Law,  617;  Ins.  Co.  v. 
Bailey,  13  Wall.  616,  20  L.  Ed.  601;  Grand 
Chute  V.  Winegar,  15  Wall.  873,  21  L.  Bd.  174. 
The  concurrent  Jurisdiction  of  equity  is  very 
broad.  In  many  instances  it  gives  exactly  the 
same  relief  that  may  be  had  in  a  court  of 
law — a  mere  decree  for  money  correspond- 
ing to  a  Judgment  at  law  for  money.  But 
there  is  some  equitable  ground  in  addition  to 
the  right  to  recover  money.  Pom.  Eq.  Jur. 
H  171-180,  inclusive.  In  most  instances  of 
this  kind  of  Jurisdiction  the  right  to  go  Into 
equity  is  lost  by  allowing  the  law  court  to 
assume  Jurisdiction  first.  Id.  I  179.  The 
case,  therefore.  Is  no  authority  for  the  propo- 
sition that  equity  will  never  take  Jurisdiction 
where  there  is  a  remedy  at  law.  It  does  not 
deny  the  doctrine  of  concurrent  Jurisdiction. 
The  legal  remedy  was  entirely  adequate,  for 
a  Judgment  in  fftvor  of  the  defendant  would 
have  been  absolutely  conclusive.  It  could 
have  been  pleaded  as  an  adjudication  against 
any  right  to  recover  on  the  bond  in  any  sub- 
sequent action.  In  the  other  case  (Amick  v. 
Ellis)  the  object  was  specific  performance 
of  an  alleged  contract,  if  that  could  be  had, 
and,  if  not,  then  a  rescission  of  the  contract 
and  recovery  of  money  paid  under  it.  What 
was  relied  upon  as  the  contract  was  not  a 
contract  It  was  an  absolutely  void  paper, 
presenting  no  contract  either  to  be  enforced 
or  rescinded.  There  was  no  element  of  con- 
tract in  it  Of  course,  there  was  no  Jurisdic- 
tion to  undo  a  thing  that  had  never  been 
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done.  The  only  right  the  plaintiff  had.  If 
any,  was  a  right  of  recovery  of  money  from 
the  defendant,  a  right  purely  legal  and 
absolutely  devoid  of  any  semblance  of 
equitable  right.  The  inapplicability  of  the 
other  authorities  cited  Is  equally  clear.  Most 
of  them  were  cases  In  which  mere  cancella- 
tion of  void  or  voidable  obligations  was 
sought.  Cancellation  is  not  always  the 
eqnlvelant  of  rescission.  An  obligation  for 
the  payment  of  money  differs  from  a  con- 
tract or  covenant  to  do  some  collateral  thing. 
A  note  or  bond  simply  binds  one  of  the 
parties  to  pay  money  to  the  other.  If  it  is 
voidable  or  void  for  any  reason,  the  mode 
of  getting  rid  of  it  is  mere  cancellation. 
There  is  no  condition  precedent  to  be  per- 
formed. A  fraudulent  or  void  deed,  passing 
no  title,  may  be  canceled  and  thereby 
destroyed.  Nothing  is  to  be  done  by  the 
party  attacking  'it  as  a  condition  precedent 
to  the  relief  asked.  If  a  suit  at  law  has  been 
brought  on  a  note  or  bond  that  is  voidable, 
because  fraudulently  procured,  there  Is  no 
reason  why  equity  should  Intervene.  The 
result  of  that  action  will  settle  forever  the 
question  of  liability.  It  Is  already  in  suit, 
wherefore  there  is  no  probability  that  it  will 
be  negotiated  or  used  in  any  other  way  to 
harass  or  annoy.  Equity,  by  canceling  it, 
could  do  no  more  than  put  an  end  to  the 
question  of  liability  on  It  That  a  court  of 
law  does  by  Its  Judgment.  In  cases  of  deeds 
and  other  muniments  of  title  affecting  the 
status  of  property  cancellation  is  the  only 
adequate  remedy,  for  no  court  of  law  can 
adjudge  and  order  that  deed  be  canceled  or 
set  aside.  It  can  only  give  a  Judgment  for 
money  or  for  property.  In  these  cases 
nothing  is  needed  but  cancellation. 

This  case  belongs  to  neither  of  the  two 
classes  above  mentioned.  The  contract  In-  I 
volved  is  not  an  obligation  to  pay  money,  and  | 
the  appellees  did  not  merely  ask,  by  their  | 
bill,  to  be  relieved  from  a  voidable  paper 
obliging  them  to  pay  money.  They  seek 
a  recovery  of  money  against  the  very 
letter  of  the  contract,  and  they  ask  that  the 
contract  be  rescinded  in  order  that  they  may 
have  back  the  money  which  they  have  paid 
under  it.  They  might  have  a  recovery  of 
that  money  in  an  action  at  law  on  allegations 
of  fraud  and  deceit  but  that  would  be  only 
an  action  for  damages  for  a  wrong.  They 
might  also  recover  it  as  money  had  and  re- 
ceived by  the  appellant  to  their  use;  but  that 
would  not  obtain  an  adjudication  of  the 
rescission  of  the  contract  A  rescission  can 
no  more  be  adjudged  In  a  court  of  law 
than  a  cancellation.  Such  adjudications  are 
wholly  foreign  to  the  law  courts  and  are 
peculiarly  and  exclusively  equitable  in  their 
nature,  nescission  may  be  enforced  in  a 
court  of  law,  or,  rather,  there  may  be  a  re- 
covery of  money  or  property  in  a  court  of  law 
as  the  result  of  a  rescission  made  by  the  par- 
ties. 24  Am.  &  Eng.  Ency.  Law,  943.  .  In 
such  case  the  plaintiff,  before  suit,  tenders 


back  to  the  defendant  the  money  or  property 
which  he  has  received  under  the  contract, 
and  then  sues  for  what  he  has  parted  v^ith, 
and  his  recovery  is  one  of  money  or  prop'nly, 
as  the  case  may  be.  The  rescission  Is  not 
by  the  adjudication  of  the  court,  but  by  the 
act  of  the  party  himself.  He  is  not  bound, 
however,  to  pursue  this  course,  and  it  is  not 
often  done  in  the  case  of  written  contracts. 
He  is  entitled  to  an  adjudication,  a  Judicial 
determination,  of  the  fact  of  rescission.  That 
be  can  get  only  in  a  court  of  equity.  "A  court 
of  equity  entertains  a  suit  for  the  express  pur- 
pose of  procuring  a  contract  or  conveyance  to 
be  canceled,  and  renders  a  decree  conferring 
in  terms  that  exact  relief.  A  court  of  law 
entertains  an  action  for  the  recovery  of  the 
possession  of  chattels,  or,  under  some  circum- 
stances, for  the  recovery  of  land,  or  for  the 
recovery  of  damages,  and  although  nothing 
iB  said  concerning  it,  either  in  the  pleadings 
or  in  the  Judgment  a  contract  or  a  convey- 
ance, as  the  case  may  be,  is  virtually  rescind- 
ed. The  recovery  is  based  upon  the  fact  of 
such  rescission,  and  could  not  have  been 
granted  unless  the  rescission  had  taken  place. 
Here  the  remedy  of  cancellation  is  not  ex- 
pressly asised  for,  nor  granted  by  the  court 
of  law,  but  all  its  effects  are  indirectly  ob- 
tained in  the  legal  action.  It  Is  true  the 
equitable  remedy  is  much  broader  In  its 
scope  and  more  complete  in  its  relief,  for  its 
effects  are  not  confined  to  the  particular 
action,  but  by  removing  the  obnoxious  instru- 
ment they  extend  to  all  future  claims  and 
actions  based  upon  it**  Pom.  Eq.  Jur.  §  110. 
Such  cases  belong  to  the  exclusive  Juris- 
diction of  equity.  Id.  fi§  171-188;  24  Am. 
&  E)ng.  Ency.  Law,  pp.  613-618,  inclusive. 
From  the  peculiar  nature  of  the  Jurisdiction 
for  the  purpose  of  rescission,  this  court  has 
always  recognized  the  right  of  a  party  who 
is  the  victim  of  a  fraud  or  mistake  to  come 
into  equity  for  relief,  notwithstanding  the 
existence  of  concurrent  Jurisdiction  in  the 
law  courts.  See  Kelly  v.  Riley,  22  W.  Va. 
247;  Atkinson  v.  Beckett,  34  W.  Va.  584.  12 
S.  E.  717;  Prlchard  v.  Evans,  31  W.  Va.  137, 
5  S.  B.  461;  Nichols  y.  Cooper,  2  W.  Va.  347; 
Anderson  v.  Snyder,  21  W.  Va.  632 ; '  Cris- 
llp  V.  Cain,  19  W.  Va.  438;  Boggs'  Ex'r  v. 
Harper's  Adm'r.  45  W.  Va.  554.  31  S.  E. 
043;  Newberger  v.  Wells,  51  W.  Va.  624,  42 
S.  B.  625;  Newman  v.  Kay  (W.  Va.)  49  S.  B. 
926,  68  L.  R.  A.  908.  Jurisdiction  in  equity 
was  asserted  in  Fearon  Lumber  Co.  v.  Wil- 
son, 51  W.  Va.  30,  41  S.  E.  137,  a  case  almost 
the  exact  parallel  of  this  case.  A  purchaser 
of  real  estate  was  permitted,  by  way  of 
rescission,  to  recover  back  In  equity  the  pur- 
chase money  paid  for  the  land.  The  princi- 
ples upon  which  the  foregoing  decisions  of 
this  court  rest  are  almost  universally  recog- 
nized by  the  authorities.  Taymon  v.  Mitch- 
ell, 1  Md.  Ch.  496;  Higgina  v.  Crouse,  63  Him 
(N.  Y.)  134,  17  N.  Y.  Supp.  696;  Bruner  v. 
Meigs,  64  N.  Y.  506;  Crump  v.  Ingersoll,  44 
Minn.  84,  46  N.  W.  141;  Crump  v.  Ingersoll, 
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47  Minn.  179,  49  N.  W.  739;  Bosley  v.  Nation- 
al Machine  Co.,  123  N.  Y.  550.  25  N.  E.  990; 
Cocke  V.  Hardin,  Litt  Sel.  Cas.  (Ky.)  374; 
Mayne  t.  Grlswold,  3  Sandf.  (N.  Y.)  463:  Relf 
V.  Bberly,  23  Iowa,  467;  Hosleton  y.  Dickin- 
son, 51  Iowa,  244,  1  N.  W.  550;  Davis  v. 
Peabody,  170  Mass.  397,  49  N.  E.  750;  Cald- 
well V.  Caldwell,  1  J.  J.  Marsh.  (Ky.)  53. 

The  decree  of  the  circuit  court,  however, 
has  departed  from  the  case  made  by  the  bill 
and  the  evidence  In  canceling  the  deed  of 
assignment.  By  that  deed  the  appellant 
passed  to  the  appellees  title  to  the  lease,  as 
a  condition  of  receiving  back  their  money, 
they  should  have  conveyed  the  lease  back 
to  him.  As  hereinbefore  shown,  the  case  Is 
not  one  of  mere  cancellation.  There  was 
something  to  be  done  on  both  sides.  The 
lease  was  to  be  restored  to  Miller  and  the 
money  to  Bruner  and  McCoach.  The  decree 
requires  Miller  to  pay  back  the  money  witn- 
out  requiring  Bruner  and  McCoach  to  restore 
the  lease.  It  may  be  of  no  value  by  reason 
of  its  having  expired,  but  neither  its  validity 
nor  its  status  appears  from  this  record.  This 
court  cannot  say  wnether  it  is  still  alive,  nor 
was  the  court  below  in  a  position  to  do  that. 
But  as  no  objection  to  the  decree  is  made 
on  this  ground,  and  this  court  cannot  see 
that  the  appellant  has  been  prejudiced  in 
this  respect,  it  cannot  be  reversed  on  a  mere 
presumption  of  error.  The  presumption  is 
the  other  way. 

For  the  foregoing  reasons,  the  decree  ap- 
pealed from  will  be  affirmed,  with  costs 
and  damages  to  appellees  according  to  law. 


(59  W.  Va.  46) 

LOVERIN  &  BROWNE   CO.  T.   BUMGAR- 
NER. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  13,  1906.) 

1.  GuABANTT   —    Construction    —    Action 

AGAINST   QUABANTOB. 

The  following  written  guaranty  made  by 
J.  H.  B.  to  L.  Sc  B.  Co.  for  the  benefit  of  bis 
infant  son  H.  B.,  viz.:  ''For  the  purpose  of 
enabling  H.  Bumgamer  to  purchase  goods  upon 
credit  from  Loverin  &  Browne  Co.,  of  CJhicago, 
I  hereby  guarantee  that  said  H.  Bumgarner 
shall  promptly  pay  them  for  all  goods  which 
they  may  hereafter  sell  to  him  upon  credit 
until  this  guarantee  is  revoked.  Said  payment 
to  be  made  within  ten  (10)  days  after  receiving 
goods.  My  liability  hereinunder  shall  cover  any 
balance  to  become  due  not  exceeding  five  hun- 
dred dollars.  Goods  ordered  under  this  guaran- 
tee may  be  returned  within  10  days  after  re- 
ceiving same  at  invoice  price  if  goods  are  re- 
turned in  good  order  properly  packed.  Dated 
Elizabeth,  W.  Va.,  July  11th,  1903.  J.  H.  Bum- 
garner.  'Seal.]"  Held  to  be  a  guaranty  of 
payment  absolute  and  unconditional,  upon  which 
a  suit  may  be  commenced  against  the  guarantor 
without  any  previous  suit  against  the  principal. 
[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Dig.   Guaranty,  §  89.] 

2.  Same—Timk  op  Payment— Breach. 

When  the  terms  of  a  guaranty  of  payment 
fix  the  time  within  which  the  payment  shall 
be  made,  if  the  payment  is  not  made  within 
the  time  prescribed,  there  is  a  breach  of  the 
guaranty,  and  no  steps  need  be  taken  against 


the  principal,  nor  need  his  insolvency  be  shown 
in  order  to  diarge  the  guarantor. 

[Ed.  Note. — For  cases  in  point,  see  voL  25, 
Cent  Dig.  Guaranty,  §§  87--8d.] 

8.  Evidence— LETTEBS—GENxnNBNMS. 

The  genuineness  of  a  letter  is  sufficiently 
established  to  permit  its  introduction  in  evi- 
dence, when  it  is  shown  that  it  was  received 
in  due  course  of  mail  in  response  to  a  letter 
sent  to  the  supposed  writer. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  §  1649.] 

4.  Same— Best  and  Sbcondabt. 

And,  upon  notice  having  been  given  to  snch 
writer  to  produce  the  original  of  the  letter  to 
which  his  was  a  reply  and  his  failure  to  pro- 
duce such  original,  a  letter-press  copy  thereof 
is  admissible  in  evidence. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  |  596.] 

5.  Same— Harmless  Ebbob. 

The  admission  of  incompetent  evidence  over 
objection  will  not  reverse  a  Judgment  when  it 
is  clear  that  such  error  could  have  worked  no 
prejudice  to  the  exceptor. 

6.  Pleading  —  Execution  op  Instbument  — 

DE  NIALt-AFFI  D  A  VIT. 

Syllabus  point  4,  Robinson  v.  Dix,  18  W. 
Va.  528,  and  syllabus  point  1,  Maxwell  v.  Bur- 
bridge,  28  S.  E.  702,  44  W.  Va.  248,  approved. 

(Syllabus  by  the  Court.) 

Error  from  Circuit  Court,  Wirt  County. 

Action  by  the  Loverin  &  Browne  Company 
against  J.  H.  Bumgamer.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

T.  A.  Brown  and  D.  0.  Casto,  Jr.,  for  plain- 
tiff In  error.  F.  T.  Lockhart  and  W.  N.  MU- 
ler,  for  defendant  In  error. 

McWHORTER,  P.  This  is  an  action  of 
assumpsit,  brought  by  the  Loverin  &  Browne 
Company,  a  corporation,  against  J.  H.  Bum- 
gamer in  the  circuit  court  of  Wirt  county 
upon  two  guaranties  in  writing,  the  first  in 
the  following  words:  "For  the  purpose  of 
enabling  H.  Bumgarner  to  purchase  goods 
upon  credit  from  Loverin  &  Browne  Co.,  of 
Chicago,  I  hereby  guarantee  that  said  H. 
Bumgamer  shall  promptly  pay  them  for  aH 
goods  which  they  may  hereafter  sell  to  him 
upon  credit  until  this  guarantee  Is  revoked. 
Said  payment  to  be  made  within  ten  (1(^ 
days  after  receiving  goods.  My  liability  here- 
inunder shall  cover  any  balance  to  become 
due  not  exceeding  five  hundred  dollars. 
Goods  ordered  under  this  guarantee  may  be 
returned  within  10  days  after  receiving  same 
at  Invoice  price  if  goods  are  returned  in 
good  order  properly  packed.  Dated  Eliza- 
beth, W.  Va.,  July  11th,  190a  [Signed]  J.  BL 
Bumgarner.  [Seal.]"  The  second,  without 
date,  but  made  in  August,  as  appears  from 
the  record,  is  an  addition  to  the  former,  and 
is  as  follows:  "For  the  purpose  of  enabling 
Harry  Bumgarner  to  purchase  goods  upon 
credit  from  Loverin  &  Browne  Co.,  of  Chi- 
cago, we  or  I  hereby  guarantee  t^at  said 
Harry  Bumgamer  shall  promptly  pay  them 
for  all  goods  which  they  may  hereafter  sell 
to  him  upon  credit  until  this  guarantee  IB 
revoked.    Said  payment  to  be  made  within 
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10  days  after  recelvlBg  goods.  We  or  my 
liability  bereinunder  shall  cover  any  balance 
to  become  due  not  exceeding  one  thousand 
dollars.  Goods  ordered  under  this  guarantee 
may  be  returned  within  10  days  after  receiy- 
Ing  same  at  Invoice  prices  if  freight  charges 
are  paid  and  goods  returned  in  good  order 
properly  packed.  [Signed]  J.  H.  Bumgarner. 
[Seal.]" 

PlaintifT  filed  with  its  declaration  a  bill 
of  particulars  showing  that  It  had  sold  in 
all  under  said  guaranties  to  Harry  Bum- 
gamer  goods  to  the  amount  of  $2,001.97»  and 
had  been  paid  by  said  Bumgarner  $1,312.46, 
leaving  a  balance  due,  as  claimed,  of  $G81.51, 
which  bill  of  particulars  was  duly  sworn  to 
and  the  defendant  notified  that  the  plaintiff 
would  rely  upon  the  said  stated  account  as  Its 
bill  of  particulars  upon  the  trial  of  the  action. 
The  defendant  filed  his  counter  affidavit  that 
he  believed  there  was  no  sum  due  from  him  to 
the  plaintiff  upon  said  demands  stated  in 
plaintifiTs  declaration,  and  entered  his  plea 
of  non  assumpsit  The  defendant  also  ten- 
dered his  special  plea  that  the  plaintiff  ought 
not  to  have  or  maintain  his  said'  action 
against  him,  because  he  says  that  the  con- 
tract which  the  plaintiff  was  seeking  to  en- 
force against  him  was  one  in  which  the  de- 
fendant was  a  guarantor  for  Harry  Bum- 
garner, who  was  the  alleged  principal;  that 
said  Harry  Bumgarner  was  the  principal  In 
said  contracts,  and  that  defendant  was  only 
guarantor  for  said  principal ;  that  at  the  time 
of  the  making  of  said  contracts  and  promises 
and  undertakings  the  said  Harry  Bumgarner 
was  an  infant  under  the  age  of  21  years;  and 
for  further  plea  defendant  says,  as  to  the 
several  bills  and  articles  of  goods,  wares,  and 
merchandise  mentioned  in  plaintiff's  declara- 
tion alleged  to  have  been  sold  and  delivered 
to  said  Harry  Bumgarner,  he,  the  said  Harry 
Bumgarner,  was  an  infant,  and  that  said 
goods,  wares,  and  merchandise  were  not  nec- 
essaries for  the  said  infant  Plaintiff  took 
Issue  upon  said  plea,  and  at  the  October 
term,  1904,  of  said  court  plaintiff  by  leave 
of  court  withdrew  Its  reply  to  the  spe- 
cial plea  filed,  and  moved  the  court  to  strike 
out  said  special  plea,  which  motion  was  sus- 
tained, and  the  said  special  plea  stricken  out 
to  which  ruling  the  defendant  objected  and 
excepted.  The  defendant  then  tendered  a  sec- 
ond special  plea,  which  was  filed  over  the  ob- 
jections of  the  plaintiff,  to  which  ruling  plain- 
tiff excepted.  Said  special  plea  was  to  the 
effect  that  the  contract  upon  which  the  plain- 
tiff's action  was  based  was  a  contract  of 
guaranty  that  Harry  Bumgarner,  the  princi- 
pal, should  be  first  required  to  pay  the  same, 
and  that  plaintiff  should  have  exhausted  its 
remedy  against  him  before  looking  to  the 
guarantor;  that  plaintiff  had  been  negligent 
In  not  pursuing  its  remedy  against  Harry 
Bumgarner,  and  that  Harry  Bumgarner  was 
solvent  at  the  time  of  making  the  said 
accounts,  and  at  the  time  of  the  Institution 
of  the  action  against  defendant;  and  that  If 


Harry  Bumgarner  was  insolvent  he  had  be- 
come so  since  default  made  in  the  payment 
of  the  said  claim — ^to  which  plea  plaintiff 
replied  generally.  On  the  8th  of  February, 
1905,  a  jury  was  sworn  In  the  case,  and,  not 
being  able  to  agree  upon  a  verdict  were  dis- 
charged. On  the  10th  of  May,  1905,  another 
jury  was  Impaneled  and  sworn,  and,  after 
hearing  all  the  evidence  and  the  arguments 
of  counsel  and  the  instructions  of  the  court 
returned  a  verdict  for  the  plaintiff,  assessing 
the  damages  at  $630.9^  The  defendant  then 
moved  the  court  to  set  aside  the  verdict  and 
grant  him  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  the  law  and  the  evi- 
dence, which  motion  was  overruled  by  the 
court,  and  judgment  entered  upon  said  ver- 
dict. In  the  progress  of  the  trial  the  defend- 
ant took  several  bills  of  exceptions,  which 
were  signed,  sealed,  and  saved  to  the  de- 
fendant The  case  was  brought  to  this 
court  upon  writ  of  error  and  supersedeas. 

The  first  cause  of  error  assigned  Is  in  over- 
ruling the  motion  of  defendant  to  set  aside 
the  verdict  of  the  jury  and  grant  him  a  new 
trial.  This  assignment  will  be  disposed  of  In 
connection  with  other  assignments  hereinaft- 
er treated  relative  to  the  admission  of  testi- 
mony objected  to  by  the  defendant.  The  sec- 
ond assignment  is  that  the  court  erred  in 
giving  to  the  jury  instructions  Xos.  1,  3,  4,  5, 
and  6,  asked  for  by  the  plaintiff  and  set  out 
in  bill  of  exceptions  No.  5;  and  the  third  as- 
signment In  refusing  to  give  to  the  Jury  de- 
fendant's instruction  No.  2,  as  set  out  in  bill 
of  exceptions  No.  6.  These  instructions  in- 
volve the  character  and  effect  of  the  two 
written  guaranties  made  by  the  defendant, 
J.  H.  Bumgarner,  and  filed  with  the  plaintiff's 
declaration. 

The  plaintiff's  Instructions  as  set  out  in 
bill  of  exceptions  No.  5  are  to  the  effect  that 
if  the  jury  should  believe  from  the  evidence 
that  the  defendant  signed  and  executed  to  the 
plaintiff  the  guaranty  contracts  sued  upon 
and  s^own  In  evidence,  and  that  upon  the 
faith  of  such  guaranties  Harry  Bumgarner 
or  H.  Bumgarner  obtained  the  goods  sued  for 
from  plaintiff  and  did  not  pay  for  some  of  the 
same  within  10  days  thereafter,  as  provided 
for  In  said  contracts,  then  the  defendant  be- 
came at  once  liable  to  pay  for  the  said  goods 
up  to  the  limit  of  his  guaranty  contracts, 
and  plaintiff  was  not  b«iind  to  first  pursue 
the  principal  before  Instituting  this  suit  on 
said  guaranty  contracts,  and  should  find  for 
the  plaintiff  the  value  of  all  such  goods  as 
they  should  find  from  the  evidence  had  not 
been  paid  for  by  the  principal  within  such 
limits.  These  instructlon»  are  given  on  the 
theory  that  the  guaranties  sued  upon  are  un- 
conditional guaranties  for  the  payment  of  the 
money  for  Harry  Bumgarner  within  10  days 
after  the  delivery  of  the  goods  to  said  Harry 
Bumgarner  on  the  default  or  failure  of  the 
principal  to  pay  the  same.  Harry  Bumgar- 
ner was  the  Infant  son  of  the  defendant,  J. 
H.  Bimigarner,  who  was  anxious  to  start  him 
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in  business,  and  for  that  purpose  made  the 
guaranties  sued  upon  in  this  case.  The  goods 
furnished  to  Harry  Bumgarner  under  these 
guaranties  were  not  shipped  to  any  place  of 
business  of  the  said  Harry  Bumgarner,  but 
were  sold  by  him  to  his  customers,  and  put 
up  in  packages  to  fill  the  orders  received  by 
plalntiir  from  Harry  Bumgarner,  and  the 
goods  shipped  In  packages  convenient  to  be 
delivered,  and  consigned  to  the  plaintiff  itself 
at  such  places  as  would  be  most  convenient 
for  the  delivery  by  the  said  Harry  Bumgar- 
ner, and  the  bills  of  lading  were  sent  indorsed 
over  by  the  plaintiff  to  Harry  Bumgarner, 
and  in  a  few  instances  Indorsed  by  plaintiff 
over  to  defendant,  to  be  by  him  indorsed  over 
to  Harry  Bumgarner  to  enable  him  to  get 
the  goods.  The  circumstances  of  this  case 
clearly  indicate  that  the  defendant  intended 
by  his  guaranty  to  be  primarily  liable  for  the 
goods  so  delivered  to  his  son,  who  was  a 
mere  boy,  not  competent  under  the  law  to 
contract  or  do  business  for  himself,  and  it 
was  evidently  contemplated  that  the  10  days 
after  the  receipt  of  the  goods  were  given 
as  time  for  Harry  Bumgarner  to  deliver  the 
goods  and  collect  the  money  and  make  im- 
mediate payment  thereof  to  the  plaintiff,  less 
the  profits  to  the  said  Harry  Bumgarner. 
It  is  not  reasonable  to  suppose  that  plaintiff 
would  have  knowingly  entered  Into  a  busi- 
ness arrangement  with  an  Infant  and  fur- 
nished him  goods  to  sell  and  collect  the 
proceeds,  and  it  take  all  the  risk  of  being 
defeated  In  the  collection  of  the  price  of 
the  goods  on  his  plea  of  Infancy.  The  prop- 
osition is  too  unbusinesslike  to  be  entertained 
for  a  moment,  and  defendant,  knowing  this, 
fully  Intended  that  his  guaranty  should  be 
absolute  and  unconditional,  and  his  cor- 
respondence with  the  plaintiff,  at  least  such 
of  it  as  was  properly  admitted  as  evidence 
at  the  trial,  clearly  shows  his  intention  in 
the  premises  to  that  effect  It  is  shown  that 
he  furnished  money  to  his  son,  Harry  Bum- 
garner, on  at  least  one  occasion  a  check 
for  $400  to  pay  on  his  indebtedness  to  plain- 
tiff, of  which  Harry  paid  to  plaintiff  only 
$300.  In  Arents  v.  Commonwealth,  18  Grat 
(Va.)  750,  it  is  held  that  although,  in  general, 
the  contract  of  a  guarantor  is  to  pay  If, 
after  due  diligence,  the  debt  cannot  be  made 
out  of  the  principal,  yet  the  Intention  of 
the  parties  must  govern,  and  if  it  was  the 
guarantor's  intention  to  make  himself  liable 
on  the  default  of  the  principal  debtor,  with- 
out the  use  of  the  ordinary  means  to  compel 
payment  by  him  or  proof  of  his  Insolvency, 
he  will  be  held  accordingly.  That  his  con- 
tract in  such  a  case  Is  a  guaranty  of  pay- 
ment or  of  punctual  payment  by  the  princi- 
pal debtor,  and  not  merely  a  guaranty  of 
solvency  or  of  ultimate  payment  after  the 
usual  means  of  enforcing  it  are  employed. 
In  the  case  In  18  Grat  750,  cited  above, 
Joynes,  J.,  In  delivering  the  opinion  of  the 
court,  at  page  770,  after  discussing  the  dif- 
ferences between  the  contract  of  a  guarantor 


and  that  of  a  surety,  says:  ''But  while 
this  distinction  exists,  In  general,  between  the 
contract  of  a  surety  and  the  contract  of  a 
guarantor,  we  must  in  every  case  look  to 
the  terms  of  the  guaranty  and  to  the  cir- 
cumstances under  which  It  was  made  to 
ascertain  by  the  rules  of  construction  the 
character  and  extent  of  the  undertaking.  If 
it  thTis  appears  to  have  been  the  intention 
of  the  guarantor  to  make  himself  liable  on 
the  default  of  the  principal  debtor  without 
the  use  of  the  ordinary  means  to  compel 
payment  by  him,  or  proof  of  his  insolvency, 
he  will  be  held  liable  accordingly.  This  con- 
tract in  such  a  case  is  a  guaranty  of  pay- 
ment or  of  punctiial  payment  by  the  prin- 
cipal debtor,  and  not  merely  a  guaran^  of 
solvency,  or  of  ultimate  payment  after  the 
usual  means  of  enforcing  It  are  employed.*' 
See,  also,  Douglass  v.  Reynolds,  32  U.  S. 
(7  Pet)  113,  at  page  126  [8  L.  Ed.  626].  In 
City  of  Memphis  v.  Brown,  20  Wall.  %9  [22 
L.  Ed.  264],  the  contracts  there  under  con- 
sideration contained  a  provision  as  follows: 
'*The  city  of  Memphis  will  and  does  hereby 
guaranty  to  the  contractor  the  payment  of 
said  accounts  as  so  assessed  against  the  prop- 
erty owner,  or  owners  for  the  payment  ac- 
cording to  the  plans  and  specifications.'' 
The  opinion  of  the  court  at  page  311  of  20 
Wall.  [22  L.  Ed.  264],  referring  to  thU  pro- 
vision, says :  "It  will  be  perceived  that  this 
is  a  guaranty  of  payment  and  not  of  col- 
lection merely,  and  upon  which  upon  general 
principles  of  law  a  suit  may  be  commenced 
against  the  guarantor  without  any  previous 
suit  against  the  principal" — citing  Railroad 
Company  v,  Howard,  7  Wall.  407  [19  L.  Ed. 
117];  Zabriskie  v.  Railroad  C5ompany,  23  How. 
381  [16  L.  Ed.  488];  Leggett  v.  Raymond, 
6  Hill  [N.  T.]  641.  In  Campbell  v.  Baker, 
46  Pa.  243,  it  is  held:  -A  guaranty  of  the 
payment  of  a  note  Vhen  due'  is  broken  by 
nonpayment  at  maturity;  and  the  guarantor 
Is  then  liable  upon  his  contract  to  the  cred- 
itor, who  is  not  bound  either  to  pursue  the 
principal  or  show  his  insolvency."  And  so 
In. Roberts  v.  Riddle,  79  Pa.  468:  "A  guar- 
anty of  the  payment  of  a  written  obligation 
•according  to  its  terms'  is  broken  by  non- 
payment when  the  time'  for  payment  arrives, 
and  the  guarantor  is  liable  without  pursuing 
the  debtor  to  insolvency." 

The  defendant  to  maintain  his  proposition 
that  the  guaranties  sued  upon  were  the  ordi- 
nary collateral  and  secondary  guaranties  of 
payment  only  after  plaintiff's  remedy  against 
the  principal  should  be  exhausted,  relies  up- 
on the  case  of  Building  &  Loan  Association 
V.  Engle,  45  W.  Va.  588,  31  S.  E.  921,  and 
Rearnes  v.  Montgomery,  4  W.  Va.  29.  In  tne 
Engle  Case  the  guaranty  was  upon  a  loan  of 
$800  from  the  loan  association  to  Frank 
Engle,  to  secure  which  Engle  had  executed 
a  mortgage  on  certain  property,  and  had 
given  bond,  and  the  guaranty  was:  "The 
payment  of  said  sum  of  $800  by  the  said 
Elngle  to  the  said  company  on  the   terms 
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and  In  the  manner  set  out  In  said  bond  and 
mortgage."  The  bond  and  mortgage  were  ac- 
cording to  the  forms  and  terms  peculiar  to 
building  and  loan  association  contracts,  and 
the  guaranty  could  only  mean  that  in  case 
the  mortgaged  property  failed  to  pay  the 
debt,  in  case  it  had  to  be  resorted  to,  and, 
further,  that  the  bond  of  Engle  should  prove 
insufficient  to  supplement  it  by.  the  paym^t 
of  any  balance  remaining  unpaid  after  ex- 
hausting the  mortgaged  property,  the  guaran- 
tors would  then  be  liable;  their  guaranty 
not  being  for  the  payment  of  money  abso- 
lutely at  or  within  a  specifled  time,  but  ''on 
the  terms  and  in  the  manner  set  out  in  said 
bond  and  mortgage,"  so  that  it  was  clearly 
the  intention  of  the  parties  that  they  should 
not  only  exhaust  the  mortgage,  but  pursue 
the  bond,  when  the  guarantors  would  be  lia- 
ble for  any.  deficiency  after  the  mortgage  and 
bond  were  proven  insufficient  In  case  of 
Kearnes  v.  Montgomery,  as  stated  by  the 
court,  at  page  40:  "Whether  the  defendant 
is  guarantor  or  maker  depends  on  the  under- 
standing of  the  parties.  *  *  *  If  a  stran- 
ger Indorse  his  name  in  blank  on  the  back  of 
paper  not  negotiable,  he  is  prima  facie  guar- 
antor; but  this  presumption  may  be  rebutted 
by  showing  the  original  understanding  of  the 
parties,  by  showing  an  express  agreement 
otherwise,  or  by  showing  circumstances  from 
which  one  may  be  Inferred."  Brandt  on 
Suretyship,  p.  256,  S  116,  says:  "When  the 
terms  of  a  guaranty  of  payment  fix  the  time 
within  which  the  payment  shall  be  made,  if 
the  payment  is  not  made  within  the  time 
prescribed,  there  is  a  breach  of  the  guaran- 
ty, and  no  steps  need  be  taken  against  the 
principal,  nor  need  his  insolvency  be  shown  in 
order  to  charge  the  guarantor."  See  cases 
there  cited.  In  Tobacco  Company  v.  Held 
[D.  C]  62  Fed.  962,  the  court  quotes  with 
approval  from  Rand.  Com.  Paper,  S  850, 
where  it  is  said:  "A  guaranty  may  be  ab- 
solute or  conditional.  One  who  guaranties 
payment  becomes  absolutely  liable  on  any  de- 
fault of  payment  by  his  principal."  In  Moore 
V.  Holt,  10  Grat  [Va.]  284,  it  is  said,  at  page 
294:  "But  as  a  guaranty  is  regarded  as  a 
mercantile  instrument,  it  is  not  to  be  inter- 
preted by  any  strict  technical  rules  of  con- 
struction, but  by  what  may  be  fairly  pre- 
sumed to  have  been  the  intention  and  under- 
standing of  the  parties"— citing  Douglass  v. 
Reynolds,  7  Pet  113  [8  L.  Ed.  626] ;  Bell  v. 
Bruen,  1  How.  169  [11  L.  Ed.  89];  Lee  v. 
Dick,  10  Pet  482  [9  li.  Ed.  508].  Steams, 
Suretyship,  i  61:  "If  the  liability  of  the 
promisor  Is  fixed  by  the  mere  default  of  the 
principal,  it  is  an  absolute  guaranty;  but,  if 
the  promisor's  liability  depends  upon  any 
other  event  than  the  nonperformance  of  the 
principal,  it  is  a  conditional  guaranty. 
•  •  •  It  is  not  necessary  to  first  pursue 
and  exhaust  the  principal  before  proceeding 
against  the  guarantor  in  cases  where  the 
guaranty  is  absolute."  See,  also,  25  Cent 
Dig.  ool.  191,  S  89.    It  seems  unnecessary 


to  cite  further  authorities  upon  this  prop- 
osition. That  the  defendant's  guaranties  in 
this  case  are  absolute  and  unconditional, 
from  the  circumstances  of  the  case  and  the 
authorities,  Is  unquestionable.  This  being  so, 
the  instructions  asked  by  the  plaintiff  and 
given  by  the  court  were  properly  given;  and, 
because  this  is  so,  and  the  instruction  asked 
for  by  the  defendant  and  refused  by  the 
court  being  based  upon  the  opposite  theory 
that  the  guaranties  were  conditional  and  re- 
quired the  principal  to  be  pursued  to  insol- 
vency, the  same  was  properly  refused. 

Bills  of  exceptions  No&  1,  2,  and  3  go  to 
the  rulings  of  the  court  in  admitting  certain 
testimony  over  the  objection  of  the  defend- 
ant The  first  objection  is  an  objection*  to 
the  reading  of  the  deposition  of  Arthur  Coon 
taken  in  Chicago  on  the  5th  day  of  April, 
1905,  first,  because  of  the  insufficiency  of 
the  notice  and  the  service  thereof.  The  no- 
tice seems  to  be  very  full  as  to  when  and 
where  the  same  should  be  taken  and  ample 
time  given.  The  notice  was  served  by  a 
deputy  sherifl!  of  Wirt  county  by  delivering 
a  copy  of  the  same  "into  the  hands  of  J.  H. 
Bumgamer  in  Wirt  county,  W.  Va.,  March 
20,  1905."  It  is  further  objected  to  because 
it  is  not  properly  certified.  The  objector 
points  out  no  deficiency  in  the  certification, 
and  it  appears  to  be  sufficient  A  third  gen- 
eral objection  is  "because  the  notice  shows 
that  the  deposition  taken  under  it  shows 
that  the  same  were  to  be  read  on  behalf 
of  the  witness,  and  not  on  behalf  of  the 
plaintiff."  It  is  only  necessary  in  reply  to 
this  objection  to  say  that  the  notice  shows 
no  such  thing,  but  says  the  depositions  to 
be  taken  are  "to  be  read  in  evidence  in  my 
behalf  in  the  trial  of  a  certain  action  at  law 
now  pending  In  the  circuit  court  of  Wirt 
county,  state  of  West  Virginia,  in  which  ac- 
tion the  undersigned  is  plaintiff  and  you  are 
defendant"  This  notice  was  addressed  to 
J.  H.  Bumgamer,  and  signed  by  Loverin  & 
Browne  Company,  plaintiff,  by  counsel.  Up- 
on the  introduction  and  reading  of  the  dep- 
ositions of  Arthur  Coon  at  the  trial  we  have 
a  labyrinth  of  objections  and  exceptions,  be- 
ing almost  without  number.  The  plaintiff 
undertook  to  prove  by  the  witness  Arthur 
Coon  the  written  correspondence  between  the 
plaintiff  and  the  defendant  as  well  as  that 
between  the  plaintiff  and  Harry  Bumgamer, 
concerning  the  shipment  and  delivery  of 
goods  and  the  receipt  of  orders  for  same, 
and  inclosing  bills  of  lading,  which  were 
always  made  to  plaintiff,  consignee,  and  ei- 
ther indorsed  over  to  Harry  Bumgamer  to 
enable  him  to  receive  the  goods  shipped,  or 
indorsed  over  to  defendant  to  be  by  lilm 
indorsed  over  to  Harry  Bumgamer.  Some 
of  these  exceptions  are  well  taken,  because 
they  fail  to  show  with  particularity  the  iu- 
closing  of  letters  in  envelopes  and  stamping 
them,  and  placing  the  same  in  the  postoQice. 
but  content  themselves  with  such  proof  as  the 
following  as  a  sample.    The  witness  testi- 
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fled  that  "on  the  31st  day  of  August,  1903, 
Loverin  &  Browne  Ck>mpany  sent  a  letter 
to  Harry  Bumgarner,  inclosing  a  statement 
of  his  account,  showing  a  balance  due  to 
Loverin  &  Browne  (Company  of  $468.94,  and 
asking  him  to  remit,"  etc.,  without  saying 
how  the  letter  was  sent,  whether  by  mall, 
private  messenger,  or  otherwise,  and  then 
olTer  the  letter-press  copies  of  such  letters 
as  secondary  evidence;  the  original  letters 
not  being  in  possession  of  the  plaintiff  or 
under  its  control.  In  most  of  such  cases  on 
such  objections  the  letter  itself  was  permitted 
to  go  in  evidence,  and  so  much  of  the  wit- 
ness* testimony  as  related  to  the  contents  of 
the. letter  was  stricken  out  On  the  25th*day 
of  November,  1904,  the  plaintiff  caused  to  be 
served  on  the  defendant  a  notice,  dated  Octo- 
ber 24,  1904,  to  produce  on  the  trial  of  said 
action  certain  letters  written  to  the  defend- 
ant by  the  plaintiff  in  relation  to  the  matters 
here  in  controversy,  giving  the  dates  thereof, 
and  notifying  him  that  upon  his  failure  to 
produce  such  letters  It  would  offer  second- 
ary evidence  of  the  contents  thereof.  On 
the  23d  of  September,  1903,  plaintiff  wrote  a 
letter  to  defendant,  notifying  him  of  the 
balance  due  on  account  of  Harry  Bumgarner 
to  that  date,  $684.32,  that  there  would  be  a 
credit  on  such  balance  of  about  $40  on 
account  of  goods  returned  as  soon  as  they 
were  in,  and  informing  him  that  they  had 
written  Harry  Bumgarner  several  times,  re- 
questing him  to  keep  his  account  paid  up  to 
date,  but  he  seemed  to  be  getting  behind, 
which  was  the  reason  of  this  notice,  and 
asked  defendant  to  take  up  the  matter  with 
him,  and  have  him  settle  the  matter  as  soon 
as  possible,  as  they  could  not  have  the  matter 
run  so  long.  October  6,  1903,  the  plaintiff  re- 
ceived from  J.  H.  Bumgarner  a  letter  request- 
ing a  statement  of  Harry  Bumgarner's  ac- 
count, which  letter,  witness  stated,  was  mis- 
laid, and  plaintiff  was  unable  to  produce 
the  same  on  trial.  At  any  rate,  on  the 
same  day,  October  6th,  plaintiff  wrote  a 
letter  to  defendant,  replying  to  said  re- 
quest, inclosing  statement  of  Harry  Bum- 
garner's  account,  showing  balance  then  due 
plaintiff  of  $890.37,  called  his  attention  to  the 
fact  that  they  had  repeatedly  requested 
Harry  Bumgarner  to  settle  this  account,  but 
that  he  had  kept  putting  it  off  from  time  to 
time,  and  that  the  account  ought  to  be  all 
settied  by  that  time,  "with  the  exception  of 
the  last  shipment  which  we  presume  has  not 
yet  been  delivered,"  and  informing  him  that  a 
credit  would  go  on  the  account  of  about  $60  or 
$70  for  merchandise  that  was  not  yet  in,  and 
asking  him  to  take  up  the  matter  at  once  and 
arrange  for  an  Immediate  settlement  On 
the  8th  of  October,  1903,  plaintiff  received  a 
letter  from  J.  H.  Bumgarner,  dated  October 
7th.  In  which  he  says :  "I  wrote  you  about  a 
week  ngo  for  a  statement  of  Harry  Bum- 
garner a/c  with  you,  as  he  is  my  son  and  I 
am  on  his  bond  I  think  it  justis  to  me  to  have 
a  full  statement  of  all  the  Business  he  has 


don,  the  total  amount  of  goods  shipped  to  him 
&  also  the  Commission  he  would  be  entitled 
to."  On  the  same  day,  the  8th  of  October, 
plaintiff  wrote  defendant  that  it  had  mailed 
him  statements  on  the  7th  and  presumed  that 
he  had  received  them  by  that  time,  stating 
that  the  amount  of  shipments  itemized  in 
those  statements  was  simply  the  net  cost  of 
the  goods  shipped,  and  was  the  balance  due 
the  plaintiff;  that  it  had  nothing  to  do  with 
the  commission.  Witness  stated  that  on  Oc- 
tober 15th  plaintiff  wrote  to  defendant  that  It 
had  received  $800  from  Harry  Bumgarner 
since  sending  statement  to  J.  H.  Bumgarner, 
which  had  been  credited  to  his  account  On 
the  same  day,  October  15th,  J.  H.  Bumgarner 
wrote  plaintiff,  inclosing  freight  bill  of  $2.25, 
for  which  he  asked  plaintiff  to  give  his  son. 
Gay  Bumgarner,  credit,  and  says:  "I  dont 
want  my  boys  to  owe  anybody  when  it  ought 
to  be  paid  but  they  have  sold  a  good  many 
goods  but  it  seems  they  come  out  behind  at 
every  shipment  and  I  have  to  make  up  the 
deficiency."  Then  In  a  postscript  he  adds: 
"Please  let  me  know  at  once  how  Harry 
Bumgarner  stands  with  his  a/c.  I  sent  him 
a  check  for  $400  that  he  said  he  had  fell  be- 
hind, and  that  he  could  square  up  with  that 
amount" 

On  the  19th  day  of  October  plaintiff  re- 
ceived from  defendant  a  letter,  dated  October 
17,  1903,  as  follows:  "Elizabeth,  W.  Va., 
Oct  17,  1903.  Loverin  Browne  Co.  Dear 
Sirs:  I  rec.  your  letter  stating  that  Harry 
Bumgarner  had  sent  $300  to  be  credited  on 
his  a/c,  when  I  had  sent  him  my  check  for 
$400,  which  was  to  be  sent  to  you.  It  does 
seem  to  me  that  he  either  spends  all  the 
money  he  gets  for  goods  or  keeps  It  Sc  if  he  is 
not  reducing  his  a/c  I  don't  want  you  to  send 
him  any  more  goods  on  my  a/c  so  send  me  a 
statement  of  all  the  money  he  has  ever  sent 
you  since  he  commenced  business  with  you 
&  In  the  mean  time  don't  send  him  any  more 
goods  on  my  bond  until  you  hear  from  me." 
This  letter  is  In  answer  to  the  letter  of  plain- 
tiff informing  him  of  the  receipt  of  $300  from 
Harry  Bumgarner.  It  will  be  seen  that  in 
the  postscript  of  defendant's  letter  of  Octo- 
ber 15th  he  had  mentioned  sending  a  check 
to  Harry  Bumgarner  for  $400.  When  he  finds 
that  he  had  paid  over  to  plaintiff  only  $300 
of  the  $400  sent  to  him  by  the  defendant, 
he  is  inclined  to  not  further  guaranty  pay- 
ment for  him.  Witness  stated  that  on  the 
20th  of  October,  1903,  plaintiff  wrote  a  let- 
ter to  defendant  in  reply  to  his  letter  of 
October  15th  inclosing  the  freight  bill  for 
$2.25,  and  his  letter  of  October  17th  coun- 
termanding his  guaranty  of  Harry  Bum- 
garner, which  would  take  effect  of  that  date 
and  Inclosing  statement  of  account  showing 
balance  due  of  $737.90;  that  a  little  ship- 
ment of  $9.76  was  made  on  that  day  before 
his  countermand  was  received;  that  the  bill 
of  lading  was  mailed  to  Harry  Bumgarner 
and  charged  to  his  account  This  letter  goes 
on  to  reply  to  defendant's  letter  iu  relation 
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to  the  business  of  his  sons,  when  he  says: 
"They  have  sold  a  good  many  goods  but  It 
seems  as  though  they  come  out  behind  on 
every  shipment  and  I  have  to  make  up  the 
deficiency,"  and  states  that  that  was  not 
any  fault  of  the  business  they  were  in,  but, 
as  they  learned  on  good  authority,  it  was  the 
fault  of  the  disbursement  of  the  funds  they 
received^  and  expressed  a  regret  that  his 
sons  had  not  been  careful  about  their  habits ; 
that  they  would  be  very  sorry  to  close  their 
business  relation  with  defendant  and  his  sons, 
but  would  not  advise  that  it  be  continued 
in  the  manner  it  was  then  done.  On  the  22d 
of  October  plaintiff  wrote  to  defendant  that 
It  had  received  a  check  from  Harry  Bum- 
gamer  for  $313.76,  which  it  had  credited, 
together  with  $20.40  on  account  of  freight, 
also  $32  for  goods  returned  from  Nelson- 
ville,  to  the  introduction  of  which  last-named 
letter  no  objection  was  made.  On  the  2eth 
day  of  October  plaintiff  wrote  to  J.  H.  Bum- 
garner  that  it  had  received  an  order  from 
Harry  Bumgarner  for  delivery  October  30th 
at  Nelsonvllle,  Ohio,  amounting  to  $375,  stat- 
ing that  it  would  ship  the  goods  to  its  order, 
and  hold  the  bill  of  lading  until  it  should 
hear  from  defendant,  and  ask  whether  it 
should  send  the  bill  of  lading  to  Harry  Bum- 
gamer  for  the  shipment  and  charge  same 
nnder  the  guaranty  given  by  defendant  for 
his  account,  and  asking  for  a  reply  at  once. 
In  reply  to  this  letter,  on  the  30th  of  Octo- 
ber, plaintiff  received  from  defendant  the 
following  letter,  dated  October  28th:  "Tour 
letter  of  the  26th  Rec.  &  in  reply— Well 
you  can  let  Harry  Bumgarner  have  the  goods 
shipped  to  Nelsonvllle,  $375,  on  my  bond, 
and  in  the  meantime  urge  him  to  send  his 
collections  as  fast  as  he  can.  I  want  to 
do  all  I  can  for  the  boys,  but  don't  want 
him  to  get  too  far  behind,  there  Is  one  thing 
about  Harry,  he  is  thorley  honest,  but  he 
let  a  lot  of  his  workers  get  away  with  him 
&  has  been  reckless  with  his  money,  but 
has  lots  of  business  about  him  &  any  advice 
you  will  give  him  to  hold  him  down  will 
be  highly  apreciated  by  me."  Upon  receipt 
of  said  letter  plaintiff  mailed  the  bill  of 
lading  and  invoice  to  Harry  Bumgarner  at 
Nelsonvllle,  Ohio.  On  the  6th  day  of  Novem- 
ber plaintiff  wrote  Inclosing  to  him  bill  of 
lading  for  shipment  consigned  to  plaintiff 
at  Buchtel.  Ohio,  amounting  to  $23.15,  for 
Harry  Bumgarner,  informing  him  that  M. 
0.  Clarke  was  there,  and  stated  that  It  was 
his  understanding  and  Harry  Bumgarner's 
that  defendant  would  stand  good  for  future 
shipments  to  Harry  Bumgarner,  but  that 
plaintiff  did  not  understand  it  that  way,  as 
defendant  only  instructed  it  to  turn  over  the 
Murray  City  shipment  and  the  Nelsonvllle 
shipment,  which  it  had  done,  and  asked 
whether  he  would  stand  good  for  future 
shipments  to  Harry  Bumgarner  up  to  the 
amount  of  his  guaranty,  and  ask  for  a  defi- 
nite reply,  so  there  would  be  no  delay  in 
mailing  the  bill  of  lading  to  Harry  Bum- 


garner, and  if  it  was  his  intention  to  stand 
good  for  future  shipments  to  please  indorse 
the  Inclosed  bill  of  lading  over  to  Harry 
Bumgarner,  and  mail  to  him  at  Nelsonvllle, 
so  that  he  could  get  the  goods,  and  would 
charge  to  his  account  Witness  stated  that 
oi\  November  9th  plaintiff  made  a  shipment 
to  Harry  Bumgarner  to  Glouster,  Ohio,  for 
$58.52,  invoice  of  shipment  mailed  to  Harry 
Bumgarner  at  Glouster,  and  bill  of  lading 
was  indorsed  over  to  J.  H.  Bumgarner,  and 
mailed  to  him  at  Elizabeth,  W.  Va.,  and 
asking  defendant  to  Indorse  the  bill  of  lading 
over  to  Harry  Bumgarner,  and  mail  to  him 
at  Glouster  in  case  he  wished  to  have  the 
goods  charged  to  him  under  his  guaranty, 
and  inquiring  of  him  about  the  bill  of  lading 
mailed  to  him  a  few  days  before  for  the 
same  purpose.  By  letter  dated  November  9, 
1903,  to  plaintiff,  defendant  acknowledged 
the  receipt  of  this  letter  of  November  6th, 
and  "in  reply  will  say  I  want  to  do  what 
is  best  to  help  Harry  Bumgarner  and  am 
willing  to  stand  on  his  bond  for  $800,  which 
I  think  is  best  for  all  parties  concerned, 
and  will  mail  him  the  bill  of  laden  for 
$23.13  and  you  can  let  him  have  the  goods. 
Please  let  me  know  how  his  a/c  stands 
and  oblige."  On  the  13th  of  November  plain- 
tiff wrote  defendant,  among  other  things, 
as  follows:  "We  have  your  letter  of  Nov 
9th  and  note  what  you  say  about  standing 
good  for  future  shipments  made  to  Harry 
Bumgarner  to  the  amount  of  $800.00  and 
we  will  be  governed  accordingly.  We  enclose 
statement  of  his  account  to  date,  showing 
balance  due  $859.72.  This  will  be  reduced 
somewhat  by  goods  returned.  We  have  also 
sent  him  statement,  requesting  him  to  ar- 
range to  settle  without  further  delay,  so 
that  we  can  mall  him  bills  of  lading  for 
future  shipments."  On  November  12th,  de- 
fendant wrote  plaintiff:  "I  Just  reed,  a  let- 
ter from  Harry  Bumgarner  stating  that  Mr. 
Clarke  would  make  the  orders  for  goods  in 
the  future  and  he  would  work  for  him  a'nd 
that  he  would  not  want  to  ship  any  more 
goods  on  my  bond  until  further  orders."  On 
the  14th  of  November  plaintiff  wrote  defend- 
ant: "We  have  your  letter  of  November 
12th,  countermanding  guarantee  given  for 
account  of  Harry  Bumgarner,  and  we  will 
not  ship  any  more  goods  under  your  guar- 
antee until  further  Instructions  from  you. 
We  wrote  you  yesterday,  sending  statement 
of  balance  due  on  his  account,  which  we 
trust  will  be  settled  up  as  soon  as  possible." 
On  the  10th  of  December  plaintiff  wrote 
defendant:  "As  guarantor  for  the  account 
of  Harry  Bumgarner,  we  hand  you  herewith 
statement  of  his  account  to  date,  showing 
balance  due  $689.51.  This  account  has-  been 
rnnning  some  time,  and  as  we  do  not  see  any 
prospects  of  getting  it  out  of  Harry  Bum- 
gamer  we  shall  have  to  ask  you  to  settle 
same.  Kindly  send  us  draft  by  retnm  mall 
to  balance,  and  oblige."  This  is  the  amount 
of  plalntiff*s  claim,  as   shown  by  its  bill 
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of  particulan  filed  with  its  declaration,  which 
la  an  itemized  statement  of  all  the  ship- 
ments made  to  Harry  Bumgamer,  as  well 
as  all  payments  made  by  him  during  the 
whole  time  of  their  dealings,  showing  goods 
shipped  In  all  to  amonnt  of  $2,001.97,  and 
credits  to  the  amount  of  $1,312.46,  leaving 
balance  due  plaintiff  said  sum  of  $689.51, 
which  account  was  proved  by  the  deposition 
of  Arthur  Goon,  boolckeeper  of  plaintiff,  as 
true  and  correct,  and  showing  the  true  bal- 
ance unpaid. 

A  notice  hereinbefore  mentioned  given  by 
plaintiff  to  defendant  to  produce  certain 
letters  written  by  plaintiff  to  defendant 
named  specifically  letters  dated  September 
23.  October  6,  October  8,  October  15,  Octo- 
ber 20,  October  22,  October  26,  November 
6,  November  9,  November  18,  November  14, 
December  10,  and  December  30,  1903,  re- 
spectively. The  correspondence  between 
plaintiff  and  defendant  Introduced  in  evi- 
dence with  the  deposition  of  Arthur  Coon 
shows  the  letters  of  defendant  in  reply  to 
letters  of  plaintiff  asking  and  receiving  state- 
ments of  account  of  his  son,  Harry  Bum- 
gamer,  all  the  time  acknowledging  his  lia- 
bility to  plaintiff  on  his  guaranties,  usually 
calling  it  his  bond ;  that  he  was  on  the  bond 
for  Harry.  Carbon  copies  of  these  letters 
from  plaintiff  to  defendant  from  Its  letter- 
book  became  admissible  as  secondary  evi- 
dence under  the  notice  to  defendant  to  pro- 
duce the  originals  of  such  letters,  taken  to- 
gether with  replies  thereto  written  by  de- 
fendant, which  reply  letters  are  admissible 
without  proof  of  the  handwriting.  In  2 
Whart  on  Ev.  S  1828,  it  is  said  a  letter  In 
answer  to  one  written  Is  presumed  to  be 
genuine.  Bank  v.  Geisthardt  (Neb.)  75  N. 
W.  582:  "The  genuineness  of  a  letter  is  suf- 
ficiently established  to  permit  Its  introduc- 
tion in  evidence,  when  It  is  shown  that  it 
was  received  in  due  and  regular  course  of 
mail  in  response  to  a  letter  addressed  to 
the  supposed  writer."  In  Davis  v.  Robinson, 
67  Iowa,  255,  26  N.  W.  280,  It  Is  held: 
"Letters  written  with  a  typewriter  and  re- 
ceived by  defendant  through  the  mall,  and 
purporting  to  be  answers  to  letters  written 
by  him  to  plaintiffs,  were  admissible  in  evi- 
dence against  plaintiffs  without  further 
proof  that  they  were  written  by  them." 
And  Scofield  v.  Parlln.  61  Fed.  804,  10  C. 
C.  A.  83:  "A  letter  received  In  due  course 
of  mail  in  response  to  a  letter  sent  by  the 
receiver  is  presumed.  In  the  absence  of  any 
showing  to  the  contrary,  to  be  the  letter 
of  the  person  whose  name  Is  signed  to  it." 
1  Greenleaf  on  Ev.  575  (c),  and  cases  cited: 
3  Wig.  on  Ev.  p.  2893  (d);  1  Ell.  on  Ev.  107; 
Cobb  V.  Glenn  Boom  &  Lumber  Co.  (W.  Va.) 
49  S.  E.  1005.  In  Ovenston  v.  Wilson.  2 
Car.  &  Kir.  1,  cited  by  1  Greenleaf  above,  it  is 
held  that,  where  a  letter  was  written  by  the 
managing  clerk  of  plaintiff's  attorney  to  the 
defendant,  a  letter  received  in  answer  was 
admissible  in  evidence  without  proof  of  the 


defendant's  handwriting;  and  it  was  also 
held  that  a  letter  proved  to  be  received  of 
an  earlier  date,  in  the  same  handwriting  as 
the  last-mentioned  letter,  was  likewise  ad- 
missible, and  also  a  cc^y  of  a  letter  written 
by  the  said  clerk  of  plalntifTs  attorney  of 
a  still  earlier  date,  to  which  the  last-men- 
tioned letter  was  an  answer,  was  also  given 
in  evidence  (the  original  not  having  been 
produced  after  a  notice  to  produce)  with- 
out any  proof  that  the  original  had  been 
put  in  the  post,  or  had  reached  the  defend- 
ant Boykin  v.  State  (Fla.)  24  South.  141; 
Plow  Co.  V.  Munger,  52  Kan,  371,  35  Pac  IL 
In  defendant's  letter  of  October  28tb  to 
plaintiff,  in  reply  to  plaintiff's  letter  of  two 
days  before,  Informing  him  that  it  had  an 
order  from  Harry  Bumgamer  for  delivery 
of  goods  at  NelsonvlUe,  Ohio,  amounting  to 
$375,  and  that  it  would  hold  the  bill  of  lad- 
ing until  it  heard  from  defendant,  he  gave 
plaintiff  explicit  directions  to  ship  them 
"on  my  bond,  and  In  the  meantime  urge  him 
[Harry  Bumgarner]  to  send  his  collections 
as  fast  as  he  can."  Some  two  or  three 
times  defendant  would  temporarily  suspend 
his  guaranty,  or  his  bond,  as  he  termed  it: 
then  would  again  authorize  goods  shipped 
to  his  son  thereon.  Plaintiff  would  some- 
times send  the  bills  of  lading  indorsed  by 
It  to  defendant,  and  by  him  to  be  indorsed 
over  to  Harry  Bumgarner  In  case  the  de- 
fendant was  willing  to  stand  liable  on  his 
guaranty  to  plaintiff  for  the  shipments, 
which  were  always  made  to  plaintiff  and 
could  only  be  received  by  the  holder  of  the 
bill  of  lading.  The  last  time  defendant  re- 
newed his  guaranty  was  on  the  9th  of  Nov- 
ember, 1903,  in  response  to  plaintiff's 
letter  of  November  6th,  as  above  stated. 
Defendant,  J.  H.  Bumgarner,  was  present 
in  person  at  the  trial,  and  was  placed  upon 
the  witness  stand  by  plaintiff  for  the  pur- 
pose of  showing,  and  did  prove,  that  his 
principal,  Harry  Bumgarner,  had  become  in- 
sane and  was  an  Inmate  of  an  hospital  for 
the  Insane,  and  also  for  the  purpose  of  ac- 
counting for  papers  supposed  to  be  In  his 
possession  relating  to  this  case,  which  he 
obtained  ftom  Harry  Bumgamer.  He  admit- 
ted to  having  a  large  bundle  of  papers  In 
the  courthouse  at  the  term  of  court  before 
that  relating  to  the  case,  but  stated  that 
he  had  turned  them  over  to  his  attorney, 
Mr.  Casto.  He  gave  no  testimony  in  rela- 
tion to  the  correspondence  between  either 
himself  and  the  plaintiff,  or  between  Harry 
Bumgarner  and  plaintiff.  While  the  fact 
that  defendant  was  present  in  person  at  the 
trial  and  did  not  as  a  witness  for  himself 
deny  the  auth^itlcity  of  the  letters  pur- 
porting to  be  signed  by  him,  nor  the  fact 
that  he  had  received  the  letters  of  the  plain- 
tiff put  in  evidence,  may  not  be  conclusive 
of  anything,  it  strengtiiens  the  presump- 
tion that  the  letters  were  received  and  sent 
by  him  as  shown.  Railroad  Co.  v.  Roberta, 
10  Colo.  App.  87-91,  49  Pac  42a    The  de- 
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fendant  offered  no  erld^ice  In  the  case.  In 
addition  to  the  evidence  of  Arthur  Goon, 
who  proTes  the  account  of  plaintiff,  J.  G. 
Clarke,  a  witness  for  plaintiff,  testified  that 
he  was  with  Harry  Bningamer,  saw  the 
orders,  and  helped  to  deliyer  the  goods; 
went  with  him  on  the  wagon  when  he  was 
delivering  them;  saw  the  invoices  that  were 
sent  to  him;  that  he  was  showing  Harry 
how  to  take  the  goods  out,  and  they  were  put 
in  piles,  and  then  taken  and  delivered  to 
the  customers,  the  different  packages  of 
goods  with  the  orders  on.  Harry  had  sev- 
eral men  working  for  him  In  selling  and  de- 
livering the  goods,  orders  were  tak«n  by 
all  the  men,  and  the  goods  would  all  come 
together  to  Harry.  Clarke  says  Harry  got 
the  goods,  that  he  saw  him  get  them,  and 
that  he  collected  the  money  for  them;  says 
there  might  have  been  one  order  he  did  not 
see  Harry  get— he  is  not  sure  about  that— 
"but  the  other  orders  I  was  with  him,  and 
helped  him  receive  them,  and  check  them 
out,  and  distribute  them,  and  deliver  them, 
and  collect  the  money  for  them;  that  is,  he 
did  the  collecting."  J.  W.  Woodyard  also 
testifies  to  Harry  Bumgamer  receiving  quite 
a  large  delivery  of  goods;  did  not  know  how 
much.  Howard  Showalter  also  helped  Harry 
make  delivery  of  two  lots  of  goods  and 
Harry  collected  the  money  for  them.  Ar- 
thur Coon  testifies  to  the  actual  delivery  of 
the  goods,  all  the  shipments,  to  the  common 
carrier,  and  the  presumption  is  that  they 
were  delivered  in  due  course  of  business. 
I  have  said  above  that  the  exceptions  of 
defendant  to  the  rulings  of  the  court  in 
many  Instances  In  admitting  certain  letters 
of  plaintiff  to  Harry  Bumgamer  and  inclos- 
ures  therewith,  and  Harry  Bumgarner's 
letters  to  plaintiff,  over  the  objections  of 
defendant,  were  well  taken,  because  of  in- 
sufiScient  proof  of  mailing  and  identification. 
While  this  Is  true,  they  were  immaterial  er- 
rors not  prejudicial  to  the  defendant  If 
all  such  objections  had  been  sustained,  and 
the  evidence  excluded,  still  the  plaintiff  had 
ample  proof  to  sustain  its  action  and  to 
entitle  it  to  its  verdict  In  Railroad  Co. 
Y.  Roberts,  10  Colo.  App.  87,  49  Pac.  428. 
it  is  held:  "The  admission  of  incompe* 
tent  evidence  over  objection  should  not  re- 
verse a  case  when  it  is  clear  such  evidence 
could  have  worked  no  prejudice."  And  In 
Plow  Co.  V.  Munger,  52  Kan.  371,  35  Pac.  11, 
it  is  held:  "Immaterial  errors,  not  prejudi- 
cial to  the  rights  of  the  defeated  party,  are 
no  ground  for  a  new  trial." 

During  the  trial  the  defendant  demanded 
the  production  of  the  plaintlff*s  books  of 
original  entry,  and  excepted  to  the  ruling  of 
the  court  in  overruling  his  motion.  The 
production  of  the  books  at  the  time  they 
were  so  demanded  would  have  been  a  great 
inconvenience,  and  could  not  have  been  done 
except  at  much  delay  in  the  trial,  and  they 
should  have  been  called  for,  if  wanted,  at 
the  taking  of  the  deposition  of  Arthur  Coon, 


the  bookkeeper,  which  deposition  was  taken 
In  the  city  of  Chicago,  where  the  plaintiff's 
place  of  business  was.  The  account  from 
the  books,  made  by  said  bookkeeper  and 
filed  with  the  declaration,  and  proved  by 
liim  from  entries  made  in  the  due  course  of 
business,  was  proved  in  the  usual  way  of 
proving  accounts  In  assumpsit  according  to 
the  universal  practice  in  our  courts,  and  was 
sufficient  Vinal  v.  Oilman,  21  W.  Va.  301. 
Counsel  for  defendant  says  plaintiff  failed 
to  show  that  notice  was  given  to  defendant 
of  the  failure  of  his  principal,  Harry  Bum- 
gamer, to  pay  for  the  goods  purchased  within 
a  reasonable  time  after  default  It  is-  shown 
that  statements  were  furnished  him  of  the 
status  of  his  son's  account  time  after  time 
and  several  times  at  his  request 

Counsel  for  defendant  further  claims  that 
the  declaration  was  not  good,  but  seems  to 
forget  that  he  failed  to  demur  to  the  dec- 
laration. Section  3,  c.  134,  Code  1809,  pro- 
vides that  no  Judgment  shall  be  stayed  or 
reversed  for  any  defect,  imperfection,  or 
omission  In  the  pleadings,  which  might  have 
been  taken  advantage  of  on  a  demurrer  or 
answer,  but  was  not  so  taken  advantage 
of.  Land  &  Improvement  Co.  v.  Kam,  80 
Va.  580.  . 

Counsel  for  defendant  says  it  was  error 
to  admit  in  evidence  the  guaranties  men- 
tioned in  the  declaration,  and  excepted  to 
the  ruling  of  the  court  in  refusing  to  strike 
them  out  as  evidence.  Section  40,  c.  125, 
Code  1809,  says:  *'Where  a  declaration  or 
other  pleading  allies  that  any  person  made, 
endorsed,  assigned  or  accepted  any  writing, 
no  proof  of  the  handwriting  of  such  person 
shall  be  required,  unless  the  fact  be  denied 
by  an  affidavit  with  the  plea  which  puts  it 
in  issue."  Robinson  v.  Dix,  18  W.  Va.  528; 
Maxwell  v.  Burbrldge,  44  W.  Va.  248,  28  S.  E. 
702,  in  which  last  case  it  is  held  that,  un- 
less the  affidavit  is  filed  denying  such  paper, 
it  is  error  to  admit  testimony  attacking  the 
genuineness  thereof. 

For  the  reasons  stated,  there  is  no  rever- 
sible error  in  the  Judgment  of  the  circuit 
court,  and  the  same  is  affirmed. 

(124  Oft.  638) 
LEE  et  al.  v.  HUMPHRIES  et  al. 
(Supreme  Court  of  Georgia.    Dec.  22,  1905.) 

1.  Ejectment— Mesne  Profits— What  Con- 
stitute. 

When,  in  an  action  of  ejectment,  the  de- 
fendant is  a  bona  fide  possessor  under  a  claim 
of  right,  the  mesne  profits  are  to  be  assessed 
upon  the  value  of  the  property  as  it  stood  when 
the  defendant's  title  accrued,  and  the  plaintiff 
is  prohibited  from  recovering  as  mesne  profits 
the  increase  of  income  resulting  from  improve- 
ments made  by  the  defendants  in  good  faith. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  17, 
Cent.  Dig.  Ejectment,  S§  438.  440.] 

2.  Trial— Vebdict— Amendment. 

When  a  jury  returns  a  verdict  which  is  in- 
complete on  account  of  a  failure  to  embrace* 
therein  a  finding  on  a  material  issue,  it  is  not 
error  for  the  court  to  call  the  attention  of  the 


1008 


62  SOUTHBASTBRN  BBPORTBB. 


(Ga. 


tary  to  the  fact  and  require  them  to  return  to 
their  room  and  complete  the  verdict. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  46, 
Cent  Dig.  Trial.  §  867.] 

3.    EjEOnCENT— BVIDENCE. 

The  evidence  authorized  the  verdict,  and  no 
BuflScient  reason  has  been  shown  for  granting  a 
new  trial. 
(Syllabus  by  the  CourtJ 

Error  from  Superior  Court,  Bibb  Oounty; 
W.  H.  Felton,  Jr.,  Judga 

Action  by  Thomas  Lee  and  Sarah  Shef- 
field against  Charlotte  Humphries  and  others. 
Verdict  for  plaintiffs.  From  an  order  deny- 
ing a  new  trial,  they  bring  error.    Affirmed. 

Thomas  Lee  and  Sarah  Sheffield  brought 
.  suit  against  Charlotte  Humphries  and  others 
for  a  certain  described  tract  of  land  and  mesne 
profits.  The  jury  returned  the  following  ver- 
dict: "We,  the  Jury,  find  for  the  plaintiffs 
the  land  and  mesne  profits  $3.00  per  annum 
for  rent  of  land.  We  find  for  defendant  the 
value  of  the  Improvements  $188.50.  April 
21,  *05.  J.  R.  Bowdre,  Foreman."  Where- 
upon the  court  immediately  ordered  the  Jury 
to  return  to  their  room  and  make  a  verdict 
in  accordance  with  the  form  given  in  his 
charge,  and  the  Jury  retired  and  returned 
the  following  verdict:  "We,  the  Jury,  find 
for  the  plaintiffs  the  premises  in  dispute. 
We  find  the  value  of  the  lands  to  be  $100 
We  find  the  value  of  the  improvements  to  be 
$175.00.  We  find  the  mesne  profits  per  year 
to  be  $3.00,  offset  by  taxes.  April  21,  '05. 
J.  R.  Bowdre,  Foreman."  To  this  verdict  the 
plaintiff  objected,  and  moved  the  court  to 
set  It  aside;  but  the  motion  was  overruled, 
and  It  was  ordered  that  the  verdict  be  re- 
corded. The  plaintiffs  moved  for  a  new  trial, 
upon  the  general  grounds,  and  because  of  the 
following  charge  of  the  court:  "The  plain- 
tiffs concede  that  the  defendants  put  the  im- 
provements upon  the  land  in  good  faith.  I 
charge  you  that  In  considering  the  question 
of  mesne  profits  toat  you  cannot  find  for  the 
plaintiff  against  the  defendants  the  mesne 
profits  arising  by  virtue  of  the  increased 
value  of  the  premises  for  renting  purposes 
by  reason  of  any  improvements  put  thereon 
by  the  defendants;  and  In  determining  the 
amount  of  mesne  profits  you  are  not  author- 
ized to  find  for  the  plaintiffs  the  mesne 
profits  based  upon  the  value  of  the  land  as 
improved  by  the  defendant,  but  only  such 
mesne  profits  as  represent  the  value  of  the 
premises  for  rent  without  the  Improvements 
made  by  defendant."  To  the  Judgment  over- 
ruling the  motion  for  a  new  trial,  and  to  the 
action  of  the  court  in  ordering  the  Jury  to 
find  the  second  verdict  and  ordering  that  it 
be  recorded,  the  plaintiff  excepted. 

M.  W.  Bayne,  for  plaintiffs  in  error.  Steed 
A  Ryals,  for  defendants  in  error. 


COBB,  P.  J.  The  diarge  of  the  court  ex- 
cepted to  correctly  set  forth  the  law  govern- 
ing the  recovery  of  mesne  profits  in  an  action 
where  the  defendant  is  a  bona  fide  possessor 
under  a  claim  of  right  In  estimating  mesne 
profits  in  such  a  case,  the  basis  must  be  the 
rental  value  of  the  land  without  the  improve- 
ments placed  thereon  by  the  defendant.  In 
the  case  of  Dean  v.  Feely,  09  Ga.  822,  this 
court  approved  the  following  from  Sedg- 
wick &  Wait  on  Trial  of  Title  to  Land: 
"The  principle  of  law  which  prohibits  the 
true  owner  from  recovering  as  mesne  profits 
the  increase  of  income  resulting  from  im- 
provements made  by  the  occupant  is  mani- 
festly Just  and  equitable.  It  cannot  be  said 
that  the  additional  profits  are  taken  from  the 
owner's  land;  on  the  contrary,  they  spring 
from  practically  an  independent  source. 
While  it  is  true  that  the  improvements  pass 
to  the  owner  by  a  recovery  in  ejectment,  yet 
they  are  th6  property  of  the  occupant  until 
set  off  against  mesne  profits,  or,  in  some 
states,  until  after  their  value  is  ascertained 
and  the  occupant's  lien  upon  the  land  there- 
for is  satisfied."  See,  also,  Beverly  v.  Burke, 
9  Ga.  440,  54  Am.  Dea  351.  The  act  of  1897 
changed  the  law  with  regard  to  the  recovery 
of  mesne  profits,  to  the  extent  that,  in  the 
event  the  improvement  exceeded  the  sum  to- 
tal of  mesne  profits  found  for  the  plaintiff, 
the  excess  might  be  set  off  against  the  value 
of  the  land  'itself;  but  what  constitutes 
mesne  profits,  and  the  method  of  arriving 
at  what  should  be  allowed  as  mesne  profits, 
were  not  affected  by  that  act 

2.  The  first  verdict  of  the  Jury  rendered 
in  this  case  did  not  cover  the  issues.  The  act 
of  1897  distinctly  provides  that  the  verdict 
shall  embrace  a  finding  as  to  the  value  of  the 
land.  Acts  1897,  p.  80.  It  was  therefore 
the  duty  of  the  court  to  order  the  Jury  to 
retire  and  make  their  verdict  conform  to  the 
law.  Jordan  v.  Downs,  118  Ga.  546,  45  S. 
E.  439. 

3.  The  foregoing  disposes  of  all  of  the  spe-' 
cial  assignments  of  error.  There  was  no 
specific  complaint  against'  that  portion  of  the 
verdict  which  reduced  the  mesne  profits  by 
the  amount  of  taxes  paid  by  the  defendant, 
nor  is  there  anything  in  the  brief  of  counsel 
for  plaintiff  in  error  on  this  subject  We 
express  no  opinion  as  to  whether  this  was 
proper  reduction,  but  see  in  this  connection 
Clewis  V.  Hartman,  71  Ga.  813,  Austell  v. 
Swann,  74  Ga.  281,  and  Tripp  v.  Fausett 
94  Ga.  330,  21  S.  E.  572  (3).  The  evidence, 
though  conflicting,  was  sufficient  to  author- 
ize the  verdict,  and  we  see  no  reason  for  re- 
versing the  Judgment 

Judgment  affirmed.  All  the  Justices  con- 
curring. 
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POPE  V.  PRINCE'S  ADMTl. 

(Supreme   Court   of   Appeals   of   Vixfinla. 
March   15,    1906.) 

1.  AOMINISTRATOBS  —  CLAIMS    AGAINST    DSOOB- 

DKNT'8  Estate — Pre^^rbed  Claims. 

Where  two  persons  were  appointed  com* 
missioners  to  sell  the  real  estate  of  an  hifant 
with  power  in  either  to  act,  but  only  one  gave 
bond  and  acted  as  commissioner  of  sale,  selling 
the  land  and  reporting  his  sale  to  the  court, 
and  the  decree  ratifying  the  sale  directed  him 
to  collect  the  purchase  money  and  make  deeds 
to  the  purchaser,  and  on  making  such  collec- 
tions he  turned  over  a  large  part  of  the  fund 
to  the  other  person  who  had  been  appointed 
commissioner,  the  latter  is  not  liable  as  com- 
missioner of  the  court  for  the  funds  turned 
over  to  him,  so  as  to  render  his  deed  to  the 
infant  a  preferred  debt  of  the  fourth  class, 
under  Code  lyo-k.  $  Li>«>0,  prescribing  the  order 
in  which  debts  of  a  decedent  are  to  be  paid. 

2.  Same. 

A  guardian  of  an  infant,  having  no  anthor* 
ity  to  receive  proceeds  of  sale  of  the  infant's 
real  estate  by  a  court  commissioner,  is  not 
liable  as  guardian  either  de  jure  or  de  facto 
to  the  infant  for  the  amounts  paid  to  him  by 
the  commissioner,  so  as  to  render  his  debt  to 
the  infant  a  preferred  debt  of  the  guardian's 
estate  of  the  fourth  class,  under  Code  1904, 
§  2660. 
8.  Trusts — Constructive  Trusts. 

Where  a  commissioner  for  the  sale  of 
real  estate  of  an  infant  transferred  proceeds 
of  a  sale  to  a  third  person,  the  latter  became 
a  constructive  trustee  holding  the  amount  trans- 
ferred to  him  for  the  benefit  of  the  infant,  and 
was  not  merely  indebted  to  the  commissioner 
for  the  amount  so  transferred. 
4.  Administrators  —  Claims  against  Dbcb- 
dent's  Estate — Preferred  Claims. 

An  infant's  claim  against  a  constructive 
trustee,  holding  a  fund  for  his  benefit,  is  not 
a  preferred  claim  against  the  trustee's  estate. 

Appeal  from  Circuit  Court,  Southampton 
County. 

Creditors'  bill  by  J.  B.  Prince,  Sr.,  guardian 
of  Abner  S.  Pope,  infant,  against  J.  B. 
Prince,  Jr.,  administrator  of  the  estate  of 
J.  B.  Prince,  deceased.  Judgment  was  ren- 
dered against  the  infant,  and,  on  his  be- 
coming of  age,  he  appeals.  Modified  and 
affirmed. 

Jas.  H.  Corbitt  and  J.  U.  Burgess,  for  ap- 
pellant J.  C.  Parker  and  E.  E.  Holland,  for 
appellee. 

HARRISON,  J.  This  Is  a  general  crediton^ 
bill,  brought  for  the  purpose  of  convening 
the  creditors  and  settling  up  the  estate  of  J. 
B.  Prince,  deceased. 

The  sole  question  presented  by  the  record 
involves  the  right  of  appellant  to  have  audit- 
ed In  his  favor  the  sum  of  $6,383.93,  claim- 
ed to  be  due  from  the  decedent  In  a  fiduciary 
capacity,  as  a  preferred  debt  of  the  fourth 
class,  under  section  2060  of  the  Code  of  1904. 
It  Is  insisted  that  the  decedent  held  this 
sum,  either  as  commissioner  of  the  court,  or 
as  guardian  of  the  appellant 

We  are  of  opinion  that  the  fund  was  not, 

as  contended.  In  the  hands  of  the  deceased, 

in    his    lifetime,    as    commissioner    of    the 

court    It  appears  that  In  a  salt  brought  to 
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sell  the  lands  of  appellant,  who  was  at  the 
time  an  Infant,  J.  B.  Prince  and  J.  L.  Me- 
Lemore  were  appointed  commissioners  to  sell 
such  real  estate,  with  power  in  either  to  act; 
that  J.  L.  McLemore  alone  gave  bond  and 
acted  as  coiumissioner  of  sale  under  this 
decree,  selling  the  land  and  reporting  bis 
sale  to  the  court  which  was  confirmed.  The 
decree  ratifying  the  sale  directed  McLemore 
alone  to  collect  the  purchase  money  and  make 
deeds  to  tlie  purchasers.  This  was  done; 
McLemore  settling  his  accounts  before  the 
court,  showing  a  balance  in  his  bands  of 
$9,321.75,  to  the  credit  of  the  cause.  No 
decree  was  made  authorizing  or  directing  the 
distribution  of  this  fund  to  any  one,  but 
Mcl^emore,  without  authority  and  in  viola- 
tion of  his  trust,  turned  over  at  different 
times  a  large  part  of  the  fund  to  J.  B. 
Prince,  who  was  his  law  partner,  taking  in 
one  Instance  the  bond  of  Prince  therefor, 
and  in  other  Instances  paying  debts  of  Prince 
out  of  the  fund  without  taking  any  evidence 
of  such  payments.  It  Is  clear  that  these 
moneys  did  not  go  Into  the  hands  of  Prince 
as  commissioner  of  the  court,  and  that  he 
cannot  be  held  liable  as  such. 

We  are  further  of  opinion  that  this  fund 
did  not  go  Into  the  hands  of  Prince,  either 
as  guardian  de  Jure  or  guardian  de  facto. 
It  appears  that  J.  B.  Prince  was  In  his  life- 
time the  statutory  guardian  of  appellant  but 
as  such  be  had  no  right  to  receive  funds 
arising  from  the  sale  of  his  ward's  real  es- 
tate. The  court  Itself  would  have  had  no 
authority  to  order  the  proceeds  of  the  sale  of 
these  lands  to  be  paid  to  the  statutory  guard- 
ian of  the  Infant  It  could  have  only  had  It 
paid  for  the  purposes  of  Investment  into  the 
hands  of  some  person,  who  may  or  may  not 
have  been  the  guardian,  upon  special  bond 
being  given  for  the  care  of  the  same,  as 
prescribed  by  section  2622  of  the  Code  of 
1904.  J.  B.  Prince,  having  no  right  to  re- 
ceive this  fund  as  guardian  de  Jure,  cannot 
be  held  liable  for  It  as  guardian  de  facto. 

It  follows  from  these  conclusions  that  the 
claim  in  question  Is  not  entitled  to  prefer- 
ence under  the  statute,  but  that  it  belongs  to 
the  class  with  other  genera]  creditors. 

The  circuit  court  held  that  the  debt  con- 
stituted a  mere  personal  claim  of  J.  Ij.  Mc- 
Lemore. commissioner,  against  the  estate  of 
J.  B.  Prince,  deceased.  This  we  think  was 
error.  The  fund  was  certainly  not  in  the 
hands  of  J.  B.  Prince  as  an  express  trustee, 
but  we  are  of  opinion,  upon  well-settled 
principles,  that,  to  the  extent  the  funds  be- 
longing to  appellant  were  traced  to  bis  bands. 
Prince  will  be  treated  as  a  constructive  or 
de  facto  trustee  holding  the  same  for  the  bene- 
fit of  appellant  This  fact  does  not  how- 
ever, advance  the  claim  from  the  general 
class  of  creditors,  as  the  statute  does  not 
contemplate  a  preference  In  favor  of  con- 
structive trustees.  Brown  T.  Lambert's 
Adm'r,  33  Grat  250, 
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It  being  conceded  that  the  estate  of  Prince 
is  insolvent,  and  that  Its  assets  will  not 
pay  the  preferred  debts,  It  is  a  matter  of  no 
practical  importance  whetlier  the  claim  in 
question  la  audited  in  favor  of  McLemore, 
commissioner,  or  of  the  appellant  We  will» 
however,  modify  the  decree  appealed  from  so 
as  to  hold  the  estate  of  J.  B.  Prince  liable  to 
appellant,  as  constructive  trustee,  for  this 
claim;  and  thus  modified  the  decree  must  be 
affirmed. 

CARDWBLL,  J.,  absent 


(105  Va.  IDS) 

NEWPORT  NEWS  ft  O.  P.  RY.  ft  ELBO 
TRIO   CO.    V.   CLARK'S    ADM*R. 

(Supreme  Court   of   Appeals   of  Virginia. 
March  16,  1906.) 

MuiaCIPAL   COBFOBATIONS   —   STREETS   —  OB* 
8TRUCTI0NS — LlABIUTT  QP  ThIED  PeBBOKS. 

Where  a  railway  and  electric  company  wad 
required  by  municipal  authorities  to  remove 
its  poles  inside  the  curb  line  of  the  sidewalk, 
and  while  the  company's  linemen  were  engaged 
in  repairing  and  swinging  wires  on  the  poles 
they  stretched  a  rope  across  the  sidewalk  about 
four  feet  above  it  to  warn  pedestrians  not  to 
pass  under  the  poles  on  which  the  men  were  at 
work,  if  was  not  negligence  rendering  the 
company  liable  for  the  death  of  a  child  from 
coming  hi  contact  with  the  rope  which  passed 
under  her  chin  as  she  was  running  along  the 
sidewalk,  and  threw  her  backward  on  the 
pavement 

Error  to  Circuit  Court,  Elizabeth  City 
County. 

Action  by  W.  F.  Clark,  as  administrator 
of  Elizabeth  Clark,  against  the  Newport 
News  ft  Old  Point  Railway  ft  Electric  Com- 
pany. From  a  judgment  in  favor  of  plain- 
tiff, defendant  brings  error.    Reversed. 

S.  Gordon  Cummlng,  for  plaintiff  In  error. 
O.  D.  Batchelor  and  W.  H.  Power,  for  de- 
fendant In  error. 

WHITTLE,  J.  The  drcumstances  leading 
up  to  the  accident  which  terminated  In  the 
death  of  plaintiff  In  error's  Intestate  are  as 
follows : 

In  compliance  with  the  requirement  of  the 
municipal  authorities,  the  plaintiff  in  error 
had  removed  its  poles  inside  the  curb  line 
of  the  sidewalk  along  Mallory  street,  in  the 
town  of  Phoebus.  Subsequently,  on  the 
morning  of  the  accident,  while  the  company's 
linemen  were  engaged  In  repairing  and 
stringing  wires  on  the  poles,  by  Its  order, 
a  rope  three-fourths  of  an  Inch  In  diameter 
was  stretched  across  the  sidewalk,  one  end 
of  which  was  attached  to  the  blind  hinge  of 
a  building,  and  the  other  to  one  of  the  com- 
pany's poles,  about  four  feet  above  the  sur- 
face of  the  pavement  The  object  in  erect- 
ing this  barrier  was  to  warn  pedestrians  not 
to  pass  under  the  poles  on  which  the  men 
were  at  work,  and  thus  to  protect  them  from 
molten  lead  used  in  repairing  wires,  and 
from  tools  carried  up  on  the  poles  by  the 


linemen,  which  were  liable  to  fall  upon  and 
injure  persons  passing  along  the  sidewalk 
beneath. 

Between  8  and  9  o'clock  In  the  morning, 
shortly  after  the  rope  had  been  adjusted, 
plaintiff's  Intestate,  a  girl  between  9  and  10 
years  of  age,  while  running  with  a  companion 
on  her  way  to  school,  came  in  contact  with 
the  rope,  which  passed  under  her  chin,  and 
she  was  thrown  backward  upon  tlie  pave- 
ment, sustaining  injuries  from  which  she 
died  two  days  after  the  accident 

The  jury  found  a  verdict  for  the  plaintiff, 
upon  which  the  judgment  under  review  was 
rendered. 

From  this  outline  of  the  salient  facts  of 
the  case,  it  is  obvious  that  the  plaintiff  has 
failed  to  establish  actionable  negligence  on 
the  part  of  the  defendant  Though  it  lur 
volved  a  temporary  obstruction  of  the  side- 
walk at  the  time  of  the  accident,  the  com- 
pany was  engaged  in  lawful  business.  In- 
deed, it  was  discharging  a  duty  imposed 
upon  it  by  the  town  authoritiee.  The  work 
was  attended  with  some  danger  to  Uiose 
who  might  pass  along  and  use  the  sidewalk 
at  that  point,  and  the  law  devolved  upon  the 
company  the  duty  of  exercising  ordinary 
care  for  their  protection.  Elliott  on  Roads 
ft  Streets  (2d  Ed.)  S  717 :  Modem  Law  of 
Mun.  Corp.  (Smith)  S  ISlOg;  Nolan  v.  King, 
97  N.  Y.  665,  49  Am.  Rep.  561. 

The  instrumentality  (a  three-quarter  rope) 
employed  for  the  purpose  of  warning  the 
public  was  not  p^  se  a  dangerous  appliance. 
It  was  manifest  to  the  ordinary  observer, 
and  in  the  light  of  experience  the  accident 
which  befell  the  child  could  not  reasonably 
have  been  anticipated.  The  uncontradicted 
evidence  and  collective  experl^ice  of  all  the 
witnesses  who  testified  on  the  subject  is  that 
they  had  never  known  or  heard  of  such  an 
accident  before. 

In  the  case  of  Sjogren  ▼.  Hall,  63  Mich. 
274^  278,  18  N.  W.  812,  Judge  Cooley  oh- 
serves:  '*The  fact  that  it  [the  accident]  was 
avoidable  does  not  prove  that  there  was 
fault  in  not  anticipating  and  providing 
against  it  If  a  farm  laborer  falls  from  the 
hay  mow,  the  fall  does  not  demonstrate  that 
the  farmer  was  culpable  for  not  railing  the 
mow  in.  A  man  stimibllng  in  a  blacksmith 
shop  might  have  his  hand  or  even  his  head 
thrown  under  the  trip  hammer,  but  it  would 
not  follow  that  there  had  been  any  neglect 
of  duty  on  the  part  of  the  blacksmith  in 
leaving  the  hammer  exposed.  So  far  as 
there  is  a  duty  resting  upon  the  proprietor 
in  any  of  these  cases,  it  is  a  duty  to  guard 
against  probable  dangers,  and  it  does  not  go 
to  the  extent  of  requiring  him  to  render  ac- 
cidental injury  impossible.  •  •  •  If  the 
fact  that  prevention  was  possible  is  to  render 
the  employer  liable,  then  he  may  as  well  be 
made  an  insurer  of  the  si^ety  of  those  in  his 
service  in  express  terms,  for  to  all  intenta 
and  purposes  he  would  in  law  be  Insurer, 
whether  nominally  so  or  not** 
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It  plainly  appears  that  tbe  Inatruction  of 
the  court  and  verdict  of  the  Jury  were  found- 
ed upon  a  misapprehension  of  the  evidence 
of  a  single  expert  witness,  who  testified  that, 
In  addition  to  stretching  a  rope  across  the 
sidewalk,  it  was  customary  to  station  a 
guard  there  also  to  warn  the  public  But 
the  warning  contemplated  by  the  witness 
was  manifestly  against  the  danger  of  walk- 
ing under  the  poles  where  the  men  were  at 
work  and  being  struck  asd  injured  by  fall- 
ing substances,  and  not  the  remote  con- 
tingency of  injury  from  contact  with  a  rope 
plainly  visible  to  any  one  using  ordinary 
care  for  his  own  safe^. 

In  view  of  the  lack  of  evidence  to  sustain 
the  verdict  in  any  aspect  of  the  case,  it  is 
not  deemed  necessary  to  notice  the  remaining 
assignments  of  error. 

The  Judgment  must  be  reversed,  and  the 
case  remanded  for  a  new  trial. 

KEITH,  P.,  absent 


a06  Va.  182) 

NEWPORT  NEWS  &  O.  P.  RT.  &  ELEC- 
TRIC CO.  V.  BICKFORD. 
(Supreme   Court   of   Appeals   of   Virginia. 

1.  JuDGMKi^T— Res  JuDiCATiL— Mattkbs  Con- 
cluded. .         ,  ^         ^  - 

On  a  motion  by  a  lessor  for  a  judgment  for 
rent  due  under  the  lease,  the  lessee  set  up  a 
claim  for  damage  arising  from  wrongful  acts 
of  the  lessor.  The  lessee  had  previously  in- 
stituted a  suit  for  specific  performance,  in 
which  the  lessor  was  compelled  to  renew^  the 
lease  for  another  term.  The  suit  was  termmat- 
ed  before  the  acts  complained  of  by  the  lessee 
had  been  committed.  Hdd,  that  the  decree  m 
the  suit  in  equity  was  not  res  judicata  on 
the  question  of  the  lessee's  claim  for  damages. 

2.  Same. 

On  motion  by  a  lessor  for  Judgment  for 
rent,  it  appeared  that  a  suit  had  been  pre- 
viously filed  by  the  lessee  asking  that  the 
lessor  be  enjoined  from  plachig  guards  at  the 
gates  to  the  fence  around  the  leased  premises, 
etc  A  temporary  injunction  was  granted, 
which  was  subsequently  dissolved  hi  vacation 
on  the  ground  that  the  matters  involved  were 
within  the  jurisdiction  of  the  federal  courts. 
Hdd,  that  the  suit  did  not  prevent  the  lessee 
from  setting  up  a  claim  for  damages  arising 
from   the   lessor's   wrongful   interference   with 

the    leased    premises.  

8.  Pleading — Bill  of  Pabtioxtlabs — ^Authob- 

IXY   TO  RBQXTIBB.  ,  ,  M  1    ji 

Where,  on  a  motion  by  a  lessor  for  a  Juag- 
ment  for  rent,  the  lessee  set  forth  hi  detail 
acts  of  trespass  committed  by  the  lessor  on  the 
leased  premises  tk  hereby  the  lessee's  business 
was  destroyed,  it  was  not  error  to  refuse  to 
require  the  lessee  to  file  a  statement  giving  the 
particulars  of  his  defense:  the  object  of  Code 
1887,  §  3249  [Va.  Code  1904,  p.  1709],  author- 
izing tiie  court  to  require  the  filing  of  a  state- 
ment of  the  particulars  of  the  ground  of  defense, 
being  to  give  plaintilf  notice  of  the  defense 
relied  on. 

4.  Landlord  and  Tenant — ^Motion  fob  Judg- 
ment FOB  Kent — Set-Off. 

On  a  motion  by  a  lessor  for  judgment  for 
rent  due  under  the  lease,  a  claim  by  the  lessee 
for  damages  growing  out  of  trespasses  commit- 
ted bythe  lessor  on  the  leased  premises  is 
directly  connected  with  and  grows  out  of  the 


contract  forming  the  basis  of  the  lessor's  ac- 
tion, and  the  lessee  may  assert  the  claim  as 
an  offset,  under  Code  1887,  §  8299  [Va.  Code 
1904,  p.  1740],  authorizing  defendant  in  an  ac- 
tion on  contract  to  file  a  plea  of  set-off  for  any 
matter  which  would  entitle  him  to  damages 
from  plaintiff. 

5.  Set-Off  and  Countebclaim  —  Action  in 
Which  Remedy  is  Available— Motion  fob 
Judgment  fob  Rent. 

A  motion  by  a  lessor  for  a  Judgment  for 
rent  is  an  action  at  law,  within  Code  1887, 
f  3299  [Va.  Code  1904,  p.  1740],  authorizing 
defendant  in  an  action  on  a  contract  to  file"^ 
a  plea  of  set-off. 

[Ed.  Note. — For  cases  In  point,  see  vol.  48, 
Cent  Dig.  Set-Off  and  Counterclaim,  §  16.] 

6.  Wbtt  of  Ebbob—Bbbob  in  Vebdict — ^Right 
of  Defeated  Pabtt  to  Complain. 

The  error  in  a  verdict  for  a  sum  less  than 
its  face  shows  that  the  prevailing  party  is 
entitled  to  is  no  ground  of  complaint  on  the 
part  of  the  defeated  party. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  §S  4060,  4061.] 

7.  Same  —  Bbiefs  —  Suggestion  of  Ebbobs — 

1^  IT  VT  W  V7 

Errora  suggested  in  the  brief  of  plaintiff 
in  error,  filed  after  the  brief  of  defendant  in 
error  was  filed,  cannot  be  considered. 

[Ed.  Note. — For  cases  in  point,  see  voL  3, 
Cent  Dig.  Appeal  and  Error,  §  3097.] 

Error  to  Circuit  Court,  Elizabeth  City 
County. 

Motion  for  Judgment  by  the  Newport  News 
&  Old  Point  Railway  &  Electric  Company 
against  J.  V.  Blckford.  There  was  a  Judg- 
ment for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

S.  Gordon  Cumming,  for  plaintiff  in  error. 
B.  A.  Lewis,  S.  J.  Dudley,  and  Ashby  &  Read, 
for  defendant  in  error, 

HABRISON,  J.  The  foundation  of  this 
motion  for  Judgment  is  an  open  account 
which  grows  out  of  a  lease  contract  between 
the  plaintiff  as  lessor  and  the  defendant  as 
lessee,  dated  March  21,  1903,  supplemented 
by  additional   terms  dated  April   16»   1904. 

In  addition  to  the  general  issue,  the  de- 
fendant pleaded  an  eviction  from  the  leased 
premises,  and  also  filed  three  special  pleas. 
These  pleas  aver  that  the  plaintiff's  motion 
is  based  upon  a  written  lease  for  certain 
hotel  premises  known  as  "Buckroe  Beach," 
situated  about  three  miles  from  the  town  of 
Hampton,  Ya.;  that  under  the  terms  of  the 
lease  the  defendant  was  to  have  absolute 
control  of  the  premises  as  a  summer  resort, 
and  to  be  free  from  any  molestation  or  in- 
terference by  the  plaintiff;  that  although  the 
defendant  had  fully  performed  the  contract 
of  lease  on  his  part,  yet  the  plaintiff  had 
wholly  disregarded  and  broken  the  same. 
The  pleas  then  set  forth  in  detail  the  most 
flagrant  acts  by  the  plaintiff  of  trespass 
upon  the  leased  premises  and  violation  of  the 
defendant's  rights,  whereby  his  business  was 
broken  up  and  destroyed.  The  damage  thus 
sustained  is  pleaded  as  offset  to  the  plaintiff's 
demand. 

The  result  of  the  trial  was  a  verdict  and 
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judgment  in  favor  of  the  defendant  for 
$420.38. 

Considering  the  assignments  of  error  in 
the  order  set  forth  by  the  plaintiff  in  its 
petition  to  this  court,  we  are  of  opinion  that 
the  contention  that  the  defendant's  claim 
for  damages  was  res  adjudlcata  is  not  well 
founded. 

It  is  insisted  that  this  claim  for  damages 
bad  been  settled  in  two  chancery  suits  there- 
tofore terminated  In  the  circuit  court  of 
Elizabeth  City  county.  The  same  judge  who 
sat  in  the  causes  mentioned  conducted  the 
trial  of  the  case  at  bar,  and  held,  we  think 
properly,'  that  the  matters  set  up  in  these 
pleas  were  not  settled  or  intended  to  be  con- 
cluded by  the  decrees  in  the  chancery  causes 
vouched  by  the  plaintiff.  One  of  these  caus- 
es was  a  suit  for  specific  performance,  which 
compelled  the  plaintiff  to  renew  this  lease 
with  the  defendant  for  the  year  1904.  It 
was  terminated  before  the  acts  complained 
of  were  committed  by  plaintiff,  and  therefore 
could  not  have  adjudicated  the  present  con- 
troversy. The  otber  cause  was  a  bill  filed 
by  the  defendant  asking  that  the  plaintiff  be 
enjoined  from  placing  guards  at  the  gates  to 
the  fence  around  the  leased  property  and 
from  interfering  with  the  defendant's  man- 
agement thereof.  A  temporary  Injunction 
was  granted,  which  was  subsequently  dissolv- 
ed in  vacation,  upon  the  ground  that  the  mat- 
ters involved  were  then  under  the  control  and 
direction  of  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia. 
It  is  clear  that  these  chancery  causes  did 
not  conclude  the  rights  of  the  defendant  with 
respect  to  the  matters  involved  in  this 
controversy. 

We  are  further  of  opinion  that  there  was 
no  error  in  the  refusal  of  the  circuit  court 
to  require  the  defendant  to  file  a  statement 
giving  the  particulars  of  his  defense. 

The  object  of  section  3249  of  the  Code  of 
1887  [Va.  Code  1904,  p.  1709]  was  to  provide 
that  the  plaintiff  in  any  action  or  motion 
should  have  notice  of  the  defense  to  be  re- 
lied on.  The  pleas  filed  by  the  defendant  in 
this  case  gave  with  detailed  particularity 
every  ground  of  defense  relied  on,  and  no 
matter  of  defense  was  brought  forward  at 
the  trial  that  was  not  fully  described  In  the 
pleas.  Under  these  circumstances,  to  have 
required  a  statement  to  be  filed  in  addition 
would  have  been  an  idle  ceremony. 

We  are  further  of  opinion  that  there  was 
no  error  in  the  refusal  of  the  circuit  court 
to  strike  out  the  special  pleas  filed  by  the 
-defendant 

These  pleas  are  objected  to  upon  the 
ground  that,  if  their  averments  were  true, 
they  constituted  torts  committed  by  the 
plaintiff,  independent  of  the  contract  sued 
on,  and  because.it  was  improper  to  permit  a 
claim  for  unliquidated  damages  to  be  set  off 
against  a  liquidated  debt 

It  is  not  permissible  to  settle  in  one  action 
all  differences  that  may  exist  between  litig- 


ants. Section  3299  of  the  Code  of  1887  [Vc 
Code  1904,  p.  1740],  however,  contemplates 
the  settlement  of  all  differences  that  are 
connected  with  the  subject-matter  of  the 
plaintifTs  claim.  It  Is  immaterial  whether 
the  defendant's  claim  is  in  tort  or  for  un- 
liquidated damages.  If  It  be  based  upon 
matters  directly  connected  with,  and  injuries 
growing  out  of,  the  contract  sued  on  by  the 
plaintiff,  it  can  be  asserted  as  an  offset  under 
section  3299. 

In  the  case  of  Kinzle  v.  Rlely's  Ex'r,  100 
Va.  709,  42  S.  B.  872.  it  Is  held  that  a  grantet- 
of  real  estate,  when  sued  at  law  by  his  grant- 
or for  the  purchase  price,  may,  under  Code 
1887,  §  3299  [Va.  Code  1904,  p.  1740],  file 
a  spedal  plea  claiming  damages  for  a  breach 
of  warranty  or  covenant  for  title  by  his 
grantor,  unless  the  defense  would  require 
the  contract  to  be  rescinded  and  the  grantor 
to  be  reinvested  with  the  title  conveyed;  cit- 
ing Watklns  v.  West  Wytheville  Land  Co., 
92  Va.  1-9,  22  S.  E.  554;  Mangus  v.  McClel- 
land, 93  Va.  786,  789,  22  &  E.  364,  and  other 
cases. 

In  the  case  of  Am,  Mang.  Co.  v.  Va.  Mang. 
Co.,  91  Va.  272,  21  S.  E.  4C6,  this  court  said, 
citing  Huff  V.  Broyles,  26  Grat  283,  that  the 
plain  purpose  of  the  Legislature  in  enacting 
section  3299  of  the  Code  of  1887  [Va.  Code  1904, 
p.  8299]  was  **to  give  precisely  the  same 
measure  of  relief  on  a  plea  filed  under  the 
same,  as  could  be  obtained  In  an  independent 
action  brought  for  the  same  cause,  and  to 
prevent  one  cause  of  action  from  being  divid- 
ed into  two."  It  is  further  said  that,  ''the 
term,  'or  for  any  other  matter,'  was  added 
so  that  such  purpose  could  be  fully  accom- 
plished by  allowing,  not  only  the  defenses 
particularly  and  specifically  named  in  the 
preceding  part  of  the  section,  but  to  allow 
all  defenses  of  that  character  or  kind  based 
upon  such  contract  or  for  injuries  growing 
out  of  it  to  be  disposed  of  in  one  case." 
In  this  case  a  special  plea  under  section 
3299  was  held  to  be  objectionable  because  it 
was  based  upon  the  breach  of  a  contract  oth- 
er than  the  contract  sued  on  by  the  plain- 
tiff. 

Exactly  the  reverse  is  true  in  the  case  at 
bar.  Every  Item  of  the  plaintlff*8  account 
sued  on  arises  under  and  grows  oat  of  the 
contract  of  lease  mentioned,  and  each  of  the 
defendant's  pleas  is  a  claim  for  damages 
for  breach  by  the  plaintiff  of  the  lease  con- 
tract and  for  the  inexcusable,  if  not  wanton. 
violation  by  the  plaintiff  of  the  defendant's 
rights  thereunder.  These  are  matters  direct- 
ly connected  with  and  injuries  growing  out 
of  the  contract  which  is  the  basis  of  the 
plaintiff's  action,  and  the  defendant  has  the 
right  to  assert  such  a  claim  as  an  offset  un- 
der section  3299. 

There  is  no  merit  in  the  contenUon  that 
these  pleas  of  offset  cannot  be  filed  in  a  pro- 
ceeding by  motion  under  the  statute,  because 
such  a  proceeding  is  not  an  actlim  at  law. 
This  court  has  held  that  a  motion  for  a  judg- 
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ment  for  money,  under  the  statute,  Is  An  ac- 
tion at  law.  Iteed  &  McCormIck  v.  Gold,  102 
Va.  37,  40,  46  S.  E.  868. 

We  are  further  of  opinion  that  there  was 
no  error  In  the  action  of  the  circuit  court 
In  overruling  the  plaintiff's  motion  in  arrest 
of  Judgment  because  of  error  on  the  face 
of  the  verdict. 

The  foundation  of  this  motion  was  that 
the  verdict  was  for  $14.60  less  than  its  face 
showed  the  defendant  entitled  to.  This  error 
to  the  prejudice  of  the  defendant  Is  no  ground 
of  complaint  on  the  part  of  the  plaintiff. 

In  a  brief  filed  on  behalf  of  the  plaintiff  in 
etmr  after  the  brief  of  the  defendant  in  er- 
ror was  filed,  a  number  of  other  errors  are 
suggested,  which,  if  tenable,  could  not  be 
considered  under  the  repeated  ruling  of  this 
court    Orr  v.  Pennington,  93  Va.  268,  24  £k 

B.  928;  N.  &  W.  R.  CJo.  v.  Perrow,  101  Va. 
345,  43  S.  E.  614;  Hawpe  t.  Bumgardner,  103 
Va.  91,  48  S.  E.  654. 

For  these  reasons  the  Judgment  complained 
of  must  be  affirmed. 

KEITH,  P.,  absent 

(59  W.  Va.  <S)  ■— — ■ 

DAY  V.  FAY  et  al. 
STATE  V.  DAY  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  20,  1906.) 

1.  Taxation  —  Tax  Salb  —  Affidavit  of 
Sheriff. 

The  syllabus  In  State  v.  McEldowney  et  al. 
(W.  Va.)  47  S.  E.  653,  approved. 

2.  Pbincipai.  and   Aqent   —  Evidbncs  of 
Agency — ^Bubden  of  Pboof. 

Where  a  tax  deed  is  sought  to  be  set  aside 
on  he  ground  that  the  vendee  therein  was  the 
agent  of  the  former  owner  to  pay  the  taxes  on 
the  land  conveyed,  the  burden  is  on  the  party 
seeking  to  set  such  deed  aside  to  prove  such 
agency. 

[Ed.  Note. — ^For  cases  in  point,  see  vol  40, 
Gent.  Dig.  Principal  and  Agent,  §  3a] 

8.  Taxation  —  Settino  Asids  Tax  Dkxo  — 

Evidence. 

A  case  where  the  evidence  is  insufficient  to 
establish  the  allegations  of  the  bilL 

McWhorter,  P.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Greenbrier 
County. 

Bills  by  Alice  O.  Day  against  H.  H.  Fay 
and  others  and  by  the  state  against  Alice 

C.  Day  and  others.  Decree  for  Alice  C.  Day 
against  A.  G.  Williams,  and  bill  by  the  state 
dismissed;  and  the  state  and  said  Williams 
appeal.  Affirmed  in  part,  and  reversed  in 
part,  and  bill  of  Alice  C.  Day  dismissed. 

Williams  &  Dice,  for  appellants.  John 
W.  Arbuckle,  Henry  Gilmer,  W.  G.  Mathews, 
and  Watts,  Gaines.  Davis  &  Mathews,  for  ap- 
pellees. 

SAND£>&S,  J.  On  December  19^  1857. 
John  Williams,  the  father  of  A.  G.  Williams, 
the  appellant,  granted  to  the  father  of  the  ap- 
pellee, A.  G.  Chenoweth,  a  tract  of  400  acres 
of  land,  situated  in  Greenbrier  county.   A* 


G.  Chenoweth  was  a  minister  of  the  Metho- 
dist Episcopal  Church,  and  for  some  timt 
prior  to  the  War  between  the  States  was 
stationed  at  Frankford,  in  Greenbrier  coun- 
ty, but  removed  from  that  place,  and  died 
intestate  in  the  year  18G4,  in  the  state  of 
Indiana,  leaving  a  widow  and  several  chil- 
dren. The  widow,  Ann  C.  Chenoweth,  died 
testate  in  the  year  1881,  devising  all  her  prop- 
erty, both  real  and  personal,  to  her  daughter, 
the  appellee  here.  This  tract  of  400  acres  of 
land  was  returned  delinquent  for  the  non- 
payment of  taxes  thereon  for  the  years  1885 
and  1886,  and  sold  on  the  7th  day  of  Novem- 
ber, 1887,  and  purchased  by  the  appellant, 
A.  G.  Williams;  and  the  clerk  of  the  county 
court  of  Greenbrier  county,  on  the  17th  day 
of  May,  1889,  made  him  a  deed  for  it.  On 
the  22d  day  of  December,  1890,  Williams 
conveyed  said  tract  of  land  to  H.  H.  Fay  and 
others,  trustee  of  the  Gauley  Coal  Land  As- 
B0ciati(m.  On  the  4th  day  of  February, 
1903,  the  plaintiff,  Alice  C.  Day,  filed  her  bill 
in  the  circuit  court  of  Greenbrier  county,  al- 
leging that  during  the  lifetime  of  her  fa- 
ther, A.  G.  Chenoweth,  the  taxes  on  this  land 
had  been  regularly  paid,  and  that  after  his 
death  ^er  mother  made  arrangements  with 
the  appellant,  A.  G.  Williams,  by  which  he 
was  to  pay  the  taxes  on  this  tract  of  land, 
and  that  her  mother  sent  to  him  at  stated 
times  money  to  cover  the  amounts  paid  by 
him  on  said  taxes,  and  that  up  to  the  death 
of  Mrs  Chenoweth.  in  the  year  1881,  Wil- 
liams faithfully  and  conscientiously  attend- 
ed to  the  matter  for  her;  that  after  the  death 
of  her  mother,  she  wrote  to  the  Auditor  of 
this  state,  and  also  to  the  clerk  of  the  cir- 
cuit court  of  Greenbrier  county,  for  informa- 
tion, and  through  information  derived  from 
this  correspondence .  she  was  placed  in  com- 
munication with  J.  H.  and  S.  B.  Williams, 
brothers  of  A.  G.  Williams,  and  wrote  to 
them  In  regard  to  the  matter;  that  she  re- 
ceived a  reply  from  S.  B.  Williams,  telling 
her  that  A.  G.  Williams  had  been  paying  the 
taxes  on  the  land  for  Mrs.  Chenoweth;  and 
*that,  acting  upon  this  letter  she,  in  1882, 
wrote  to  A.  G.  Williams  in  regard  to  the  land 
and  the  payment  of  taxes  thereon;  and, 
growing  out  of  the  correspondence  thus  be- 
gun, and  what  is  shown  of  the  previous  deal- 
ings between  Mrs.  Chenoweth  and  the  appel- 
lant, A.  G.  Williams,  Mrs.  Day  claims  that 
Williams  became  her  agent  to  pay  the  taxes, 
and  that  the  purchase  of  the  land  by  him  at 
the  tsx  sale  in  1887  should  be  held  to  be  a 
purchase  for  her,  and  Qiat  the  conveyance  to 
the  Gauley  Coal  Land  Association  should  be 
set  aside.  Plaintiff's  bill  is  drawn  with  a 
double  aspect,  and  seeks:  First,  to  have  the 
various  deeds  constituting  the  title  of  the 
Gauley  Coal  Land  Company,  to  which  com- 
pany this  land  was  conveyed  by  the  Gauley 
Coal  Land  Association,  set  aside,  and  to  re- 
cover the  land,  for  the  alleged  reason  that 
the  sheriff's  affidavit  to  his  return  of  the  list 
of  land  sold  in  November,  1887,  is  fatally  de- 
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fectlve.  But  this  Is  not  insisted  upon  in  this 
court.  Second,  It  seeks  to  recover  the  land 
on  the  alleged  giround  that  A.  O.  Williams 
was  the  agent  of  plaintiff  for  the  purpose  of 
paying  her  tax  on  tills  laud,  and  that  he  fail- 
ed to  pay  said  taxes,  and  suffered  the  land  to 
be  returned  delinquent,  and  purchased  it  at 
the  tax  sale  in  his  own  name,  in  violation  of 
his  trust,  and  that  the  Gauley  Coal  Land 
Association  purchased  the  land  from  him 
with  knowledge  of  said  alleged  agency.  And, 
in  the  event  plaintiff  should  fail  to  establish 
the  fact  that  said  company  took  the  land 
with  notice  of  such  agency,  the  bill  prays  that 
she  may  be  decreed  the  value  of  said  land 
against  the  plaintiff. 

The  state  of  West  Virginia,  at  October 
rules,  1903,  filed  a  bill  setting  up  that  a  tract 
of  400  acres  of  land,  situated  in  Meadow 
Bluff  district,  in  Greenbrier  county,  was ' 
forfeited  in  the  name  of  A.  O.  Ghenoweth  for 
failure  to  enter  the  same  for  taxation  after 
the  year  1900,  and  was  liable  to  be  sold  for  the 
benefit  of  the  school  fund.  The  defendant, 
Alice  0.  Day,  filed  her  answer,  denying  that 
said  land  was  forfeited,  on  the  ground  that 
Williams  was  her  agent  to  pay  the  taxes; 
but,  In  the  event  that  the  court  should  hold 
that  said  title  was  forfeited,  she  asked  to 
be  allowed  to  redeem.  The  final  decree 
shows  that  these  two  causes  were  heard  to- 
gether, and  the  bill  filed  by  the  state  was 
dismissed,  and  a  recovery  taken  in  favor 
of  the  plaintiff,  Alice  0.  Day,  against  the 
defendant,  A.  G.  Williams,  for  $9,000;  and 
from  such  decree  the  state  and  A.  G.  Wil- 
liams have  appealed. 

The  claim  made  by  the  plaintiff,  Alice  0. 
Day,  in  her  bill,  that  the  tax  deed  from  Bus- 
ter, clerk,  to  Williams,  is  void  for  irregulari- 
ties in  the  proceedings  under  which  it  was 
made,  has  been  abandoned,  or,  at  least,  is 
not  insisted  upon  In  this  court,  and  it  will 
only  be  necessary  to  state  that  It  is  no  longer 
er  an  open  question  in  this  state  that  such 
irregularities  as  are  complained  of  will  not 
vitiate  a  tax  deed,  but  are  cured  by  the 
provisions  of  section  25,  c.  81,  Code  1899. 
Boggess  V.  Scott,  48  W.  Va.  316,  87  S.  B.  661; 
State  V.  McBldowney,  64  W.  Va.  696,  47 
S.  B.  650;  Kendall  v.  Scott,  48  W.  Va.  251, 
87  S.  B.  531;  State  v.  McBldowney  (W.  Va.) 
47  S.  B.  653;  Homage  et  al.  v.  Imboden  et 
al.  (decided  at  this  term)  49  8.  B.  1036. 

This  brings  us  to  the  consideration  of  the 
claim  made  by  the  plaintiff,  Alice  C.  Day, 
that  A.  G.  Williams  was  her  agent  to  pay  the 
taxes  on  the  400-acr»  tract,  and  that  he 
failed  to  do  so,  and  suffered  the  land  to  be 
returned  delinquent,  and  purchased  It  at 
the  tax  sale  in  his  own  name,  in  violation  of 
his  trust  with  her.  The  burden  is  upon 
Mrs.  Day  to  show  such  agency,  or  the  exist- 
ence of  such  relations,  between  herself  and 
Williams,  as  rendered  it  improper  for  Wil- 
liams to  become  the  purchaser.  Has  she 
done  so?    This  question  can  be  very  clear- 


ly answered  in  the  negative,  and  It  Is  hardly 
necessary,  when  a  case  turns  purely  upoD 
a  question  of  fact,  for  this  court  to  under- 
take in  detail  to  point  out  the  reasons  for 
its  conclusions;  but  a  brief  reference  to  the 
facts  in  this  case  will  be  made  to  show  the 
false  clamor  of  the  plaintiff,  Mrs.  Day.  A. 
G.  Chenoweth  died  in  1864,  and  Mrs.  Cheno- 
weth  in  1S81.  Mrs.  Day  claims  that  A.  G. 
Williams  was  the  agent  of  her  mother,  dur- 
ing her  lifetime,  to  pay  the  taxes  on  this 
land,  but  the  only  evidence  tending  to  show 
this  is  that  A.  G.  Williams  himself  admits 
that  at  one  time  he  received  some  money 
from  his  brother,  S.  B.  Williams,  which  bad 
been  sent  to  S.  B.  Williams  by  Mrs.  Cheno- 
weth to  apply  on  the  taxes,  and  that  he  (A. 
G.  Williams)  paid  it  to  the  sheriff.  This  is 
the  only  money  shown  to  have  come  into  Ills 
hands  from  Mrs.  Chenoweth,  and  it  is  also 
shown  that  he  applied  it  as  he  was  requested 
to  do.  By  Mrs.  Chenoweth's  will  Mrs.  Day- 
was  made  her  sole  devisee;  yet,  if  such  ever 
existed,  she  has  utterly  failed  to  produce  any- 
correspondence  between  her  mother  and  A» 
H.  Williams  in  reference  to  this  land,  or 
the  payment  of  taxes  thereon.  At  the  time 
of  the  death  of  her  mother,  Mrs.  Day  was 
living  in  Michigan,  and  soon  thereafter  she 
wrote  to  the  Auditor  of  this  state,  and  to  the 
clerk  of  the  county  court  of  Greenbrier  coun- 
ty, in  reference  to  this  400-acre  tract,  and  as  & 
result  of  this  correspondence  she  was  put 
In  communication  with  J.  H.  and  S.  B. 
Williams,  brothers  of  A.  G.  Williams,, 
and  wrote  to  them,  and  on  October  12,  1881,. 
she  received  a  reply  from  S.  B.  Wflliams. 
telling  her  that  A.  G.  Williams  said  he  had 
received  money  from  her  mother,  and  had 
kept  the  taxes  paid  up  until  that  time. 
This  letter,  of  course,  is  not  evidence  against 
A.  G.  Williams.  Mrs.  Day  paid  no  further 
attention  to  the  matter  until  November  28, 
1882,  more  than  a  year  after  she  received 
the  letter  from  S.  B.  Williams,  when  she 
wrote  to  A.  G.  Williams  In  regard  to  the 
land  and  the  payment  of  taxes  thereon. 
This  letter  is  significant  in  view  of  the  al- 
leged agency  of  A.  G.  Williams,  as  the  whole 
tenor  of  the  letter  is  that  Mrs.  Day  desires 
to  know  the  amount  of  the  taxes,  and  when 
they  fall  due,  so  that  she  can  attend  to  it. 
She  says:  "Will  you  be  so  kind  as  to  let 
me  know  when  they  fall  due,  and  how  much 
it  is,  so  that  I  can  relieve  you  in  future?'^ 
There  is  no  intimation  that  she  wanted  liim 
to  continue  as  her  agent,  admitting  that  he 
had  been  the  agent  of  her  mother.  In  reply 
to  this  letter,  Mrs.  Day  received  a  postat 
card,  dated  December  14,  1882,  and  signed 
by  A.  G.  Williams,  but  which  is  admittedly 
not  in  his  handwriting.  A  great  deal  of 
evidence  was  taken  in  an  endeavor  to  es- 
tablish the  fact  that  this  postal  is  in  the 
handwriting  of  one  James  A.  Donnally,  a 
stepson  of  Williams,  and  who  attended  to  a 
great  deal  of  business  for  him;  and  Williams 
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himself  says  that  It  looks  to  be  In  Donnally's 
handwriting,  .and  that  he  does  not  believe 
that  Donnally  would  have  written  it  with- 
out being  authorized  so  to  do. 

Counsel  for  Mrs.  Day  attach  great  Impor- 
tance to  this  postal,  and  interpret  the  words, 
••I  will  attend  to  the  business  for  your 
mother,"  as  meaning  that  Williams  would 
attend  to  it  for  Mrs.  Day  on  account  of  her 
mother.  But  Mrs.  Day  herself  places  a  dif- 
ferent hiterpretation  upon  it  In  her  deposi- 
tion she  says:  "The  reference  in  the  card  to 
his  attending  to  the  business  for  my  mother 
means  the  method  he  would  use  in  transfer- 
ring the  legal  title  of  the  land  from  my 
mother  or  otherwise  to  me."  And,  while  it 
is  now  admitted  that  the  postal  was  written 
by  some  one  other  than  Williams,  she  says, 
in  her  deposition:  "I  am  familiar  with  A. 
G.  Williams*  signature  and  handwriting, 
having  frequently  read  letters  from  him  to 
my  mother,  and  also  from  having  received 
letters  from  him,  and  I  identify  the  writing 
on  the  postal  card  and  the  signature  as  his." 
But  Williams  goes  further  in  the  postal  card, 
and  says:  "James  Knight,  a  good  friend. 
Is  the  sheriff,  and  is  perfectly  safe.  If  you 
write  him  at  Lewisburg,  all  will  be  right" 
Here  he  gives  her  the  name  and  address  of 
the  tax  collector,' and  suggests  that  she  write 
him  in  regard  to  the  matter.  What  more 
could  Mrs.  Day  expect  from  Williams  in  the 
payment  of  taxes,  or  looking  after  this  land 
for  her,  after  he  had  given  her  the  informa- 
tion for  which  she  asked  in  her  letter? 
After  the  receipt  of  the  postal  card,  Mrs.  Day 
says  that  she  wrote  to  A.  G.  Williams  to  pay 
the  taxes  and  keep  an  account  of  the  amount, 
and  send  same  to  her,  and  she  would  reim- 
burse him,  and  that  she  received  a  reply 
from  him,  in  which  he  stated  that  the  amount 
was  a  mere  trifle,  that  he  would  pay  it  along 
with  his  own  taxes,  that  the  amount  was  so 
small  it  had  not  impressed  itself  upon  him, 
but  that  at  some  time  he  would  furnish  her 
such  statement  She  flies  neither  this  letter 
nor  the  reply  thereto.  The  letter  written  by 
Mrs.  Day  of  date  November  28,  1882,  and  the 
postal  reply  thereto,  is  the  only  correspond- 
ence that  is  shown  to  have  passed  between 
the  parties  prior  to  the  time  that  the  land  was 
returned  delinquent,  purchased  by  Williams, 
and  conveyed  to  him.  Upon  this  correspond- 
ence, and  the  letter  which  she  claims  to  have 
received  from  Williams  saying  that  he  would 
pay  the  taxes,  Mrs.  Day  predicates  the  agency 
which  is  the  foundation  for  her  suit  She 
nowhere  shows,  or  attempts  to  show,  that 
Williams  ever  received  one  cent  of  money 
from  her  to  be  applied  on  the  payment  of 
these  taxes.  The  burden  of  proof  is  upon 
her  to  establish  agency,  and  she  endeavors  to 
do  so  mainly  on  the  contents  of  a  letter,  which 
she  does  not  flle,  but  the  loss  of  which  she 
accounts  for  by  the  fact  that,  owing  to  the  ill 
health  of  herself  and  her  first  husband, 
Smart,  she  was  almost  continually  traveling, 
and  also  by  the  fact  that  she  was  an  author* 


ess  and  magazine  editor,  with  a  great  many 
manuscripts  to  examine,  and  a  large  corre- 
spondence in  many  countries.  Williams  de- 
nies that  he  ever  wrote  the  letter  which  she 
claims  to  have  received  from  him  saying  that 
the  taxes  were  a  mere  trifle,  but,  on  the  con- 
trary, says  that  he  himself  was  hard  pressed, 
during  the  time  that  this  transaction  is  al- 
leged to  have  occurred,  to  keep  the  taxes  paid 
on  the  land  owned  by  him. 

After  the  year  1882,  nothing  further  ap- 
pears to  have  been  done  by  Mrs.  Day  until 
1891,  when  she  wrote  to  A.  G.  Williams  that 
she  was  coming  to  Ronceverte,  and  for  him 
to  meet  her  tiiere.  She  came  to  Ronceverte, 
and  met  Williams  for  the  flrst  time  at  a 
county  fair  held  at  Lewisburg,  at  which  time 
she  says  that  Williams  told  her  that  the  land 
had  been  sold  and  purchased  by  him,  but  that 
it  was  a  benefit  to  her  that  he  had  done  so; 
that  he  would  buy  the  land  from  her,  and  a 
price  of  $3,000  was  named,  or  convey  her 
another  tract  in  lieu  thereof,  or  reconvey  to 
her  the  tract  purchased.  Williams  denies 
that  he  ever  offered  to  reconvey  the  land  to 
her,  but  says  that  he  at  that  time  told  her 
that  he  had  sold  and  conveyed  the  land  to 
the  Gauley  Coal  Land  Association;  but  he 
admits  that  he  offered  to  convey  her  another 
tract  in  lieu  of  the  one  purchased  by  him,  and 
says  that  he  always  intended  to  convey  the 
land  itself,  or  other  lands  of  equal  value,  to 
the  proper  claimant  but  that  Mrs.  Day,  when 
she  came  to  see  him  in  1902  in  regard  to  the 
matter,  claimed  that  he  was  her  agent  to  pay 
the  taxes,  and.  Inasmuch  as  he  did  not  con- 
sider that  he  was  under  any  legal  obligation 
to  her,  he  refused  to  do  anything  hi  the 
premises.  Williams'  claim  that  he  told  Mrs. 
Day  in  1891  that  he  had  conveyed  the  land 
to  the  Gauley  Goal  Land  Association  is  borne 
out  by  the  fact  that  when,  in  1892,  her  hus- 
band. Smart  visited  Williams  with  a  view 
to  looking  at  the  land  which  Williams  was 
to  convey  to  her,  Williams  wrote  her  a  letter, 
in  which  he  stated  that  "if  you  will  make  me 
such  title  as  will  remove  all  clouds  from  the 
present  one,  then  I  will  make  you  in  consid- 
eration thereof  a  deed  to  250  acres  of  my 
land."  This  letter  was  sufficient,  on  its  face, 
to  notify  her  that  either  he  had  disposed  of 
the  land  and  could  not  convey  it  to  her,  or 
that  i^  he  still  had  it  he  would  not  convey 
it  to  her.  In  either  event  it  was  her  duty 
to  proceed  promptly  to  recover  it;  but  in- 
stead, she  did  nothing  further  until  the  year 
1902,  10  years  thereafter,  when  she  came 
to  Greenbrier  county,  and,  as  she  claims, 
learned  for  the  first  time  that  Williams  had 
disposed  of  the  land. 

There  were  no  taxes  paid  on  this  land  for 
the  years  1881  to  1886,  inclusive,  by  any  one, 
until  after  it  had  been  returned  delinquent 
and  sold.  Mrs.  Day  alleges  in  her  bill  that 
the  taxes  for  the  years  1881  to  1884,  inclusive, 
were  paid  by  Williams,  and  this  is  true;  but 
these  taxes  were  not  paid  until  1890,  after 
the  land  had  been  returned  delinquent  and 
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sold  for  the  taxes  of  1895  and  1896,  and  pur* 
chased  by  him.  'Williams  says  that  the  only 
reason  he  paid  these  taxes  was  that  the  sher- 
iff still  held  the  tickets,  and  would  have  lost 
the  amount  represented  by  them  had  he  not 
done  so.  Admitting,  for  the  sake  of  argu- 
ment, that  A.  Q.  Williams  was  the  agent  of 
Mrs.  Chenoweth,  during  her  lifetime,  to  pay 
the  taxes,  which  the  plaintiff,  Mrs.  Day,  has 
wholly  failed  to  establish,  yet  the  agency  ter- 
minated upon  the  death  of  Mrs.  Chenoweth; 
and  even  if  It  were  true  that  Mrs.  Chenoweth 
furnished  the  money  with  which  to  pay  the 
taxes  up  until  the  year  1880,  it  is  equally  true 
that  during  the  entire  time  of  the  alleged 
transaction  between  Mrs.  Day  and  Williams, 
extending  over  a  period  of  more  than  20 
years,  not  one  cent  of  money  was  ever  paid 
by  her  on  these  taxes,  and  nowhere  has  she 
shown  that  Williams  was  her  agent  to  pay 
them  for  her.  On  the  contrary,  in  the  only 
letter  which  she  wrote  to  Williams  before  the 
tax  sale  and  the  purchase  by  him  of  the  land, 
she  asks  him  to  give  her  the  amount  of  the 
taxes  and  when  they  became  due,  so  that 
she  could  take  the  matter  in  her  own  hands 
and  relieve  him  in  future. 

Mrs.  Day,  in  her  deposition,  says :  "I  have 
read  letters  written  by  my  mother  to  the 
Willlamses,  and  especially  A.  G.  Williams, 
and  also  letters  from  the  latter  to  my 
mother  with  reference  to  the  payment  of  tax- 
es on  this  land,  and  know  from  my  own 
knowledge  that  mother  sent  Albert  G.  Wil- 
liams money  from  time  to  time  before  her 
death  in  1881  to  pay  taxes  on  this  land*" 
Where  are  these  letters?  Being  the  sole  de* 
visee  of  her  mother,  it  is  only  reasonable  to 
suppose  that,  after  her  death,  Mrs.  Day  came 
into  possession  of  all  her  papers.  Yet  she 
does  not  produce  the  letters  to  which  she 
refers  in  her  testimony,  and  gives  no  excuse 
for  not  doing  so.  And  again,  this  testimony 
is  not  consistent,  when  viewed  in  the  light 
of  her  actions  after  the  death  of  her  mother. 
If  A.  G.  Williams  had  been  attending  to  the 
matter  of  paying  her  taxes  for  her  mother,  as 
she  says,  and  she  was  aware  of  the  fact,  it 
would  hardly  have  been  necessary  for  her 
to  have  written  to  the  Secretary  of  State 
and  to  the  clerk  of  the  county  court  of 
Greenbrier  county  to  ascertain  whether  or 
not  the  taxes  had  been  paid,  and,  if  so,  by 
whom.  Then  it  is  shown  by  her  own  testi- 
mony that  Sbe  wrote  first  to  S.  B.  William^ 
and  not  until  1882  did  she  communicate  with 
A.  G.  Williams,  the  man  who,  according  to 
her  contention,  had  been  paying  the  taxes  all 
those  years.  Viewed  in  the  light  of  all  the 
circumstances,  and  given  the  greatest  weight 
possible  for  Mrs.  Day,  the  evidence  wholly 
fails  to  show  that  A.  G.  Williams  was  the 
agent  for  either  Mrs.  Chenoweth  or  Mrs.  Day 
In  the  matter  of  paying  taxes  on  this  land. 

We  recognize  the  rule  laid  down  by  this 
court  that,  if  the  evidence  is  conflicting  and 
contradictory  to  such  an  extent  that  reason- 
able men  may   differ  as  to  the  true  pre- 


ponderance thereof,  this  court  will  not  re- 
verse the  finding  of  the  circuit  court ;  but  to 
secure  such  reversal  the  evidence,  when 
shifted,  must  plainly  preponderate  against 
the  decree.  Naughton  v.  Taylor,  50  W.  Va. 
233,  40  S.  E.  352 ;  Kennewig  Co.  v.  Moore,  40 
W.  Va.  323,  38  S.  E.  558;  Bailey  v.  Calfee. 
49  W.  Va.  630,  39  S.  E.  642;  Weaver  v. 
Akin,  48  W.  Va.  456,  37  S.  E.  600;  Camden 
V.  Dewing,  47  W.  Va.  310,  34  S.  E.  911,  81 
Am.  St  Rep.  797;  Whipkey  v.  Nicholas,  47 
W.  Va.  35,  34  S.  E.  751 ;  Mcintosh  v.  Oil  Co., 
47  W.  Va.  382,  85  S.  E.  860;  Spurgin  v. 
Spurgin,  47  W.  Va.  38,  34  S.  E.  750;  and 
many  other  cases  laying  down  the  same 
rule.  But  this  rule  does  not  apply  to  the 
case  we  have  here,  and  should  only  apply 
where  the  evidence  is  conflicting,  and  when, 
upon  the  whole  evidence,  it  is  doubtful  as  to 
what  decree  should  be  entered;  and  then, 
again,  it  certainly  does  not  apply  where  the 
decree  has  been  rendered  in  favor  of  one 
who  has  not  made  out  a  prima  facie  case. 
A  prima  facie  case  must  always  be  made  out, 
and  in  the  establishment  thereof,  and  in  the 
proof  rebutting  such  prima  facie  case,  if 
there  is  such  a  conflict  in  the  evidence  as  to 
render  it  doubtful  what  conclusion  should 
be  reached,  then  this  court  should  accept  the 
conclusions  of  the  trial  Judge.  But  the  plain- 
tiff, Mrs.  Day,  has  wholly  failed,  in  our  opin- 
ion, to  establish  even  a  prima  facie  case; 
and,  this  being  so,  the  question  of  conflict  of 
testimony  does  not  arise.  As  before  noted, 
the  very  basic  principle  relied  on  for  re- 
covery is  that  Williams  was  her  agent,  and 
in  her  endeavor  to  show  this  we  can  but 
conclude  that  she  has  entirely  failed.  Coun- 
sel for  Mrs.  Day  cite  the  case  of  Ruffner, 
Donally  &  Co.  v.  Hewitt,  7  W.  Va.  604,  to 
show  that  an  agent  may  be  ordinarily  ap- 
pointed by  parol,  in  the  broad  sense  of  that 
term,  at  the  common  law — ^that  is,  by  verbal 
declaration,  in  writing  not  under  seal,  or 
by  acts  and  implications — and  also  cite 
Story  on  Agency,  §§  15,  54,  to  sustain  the 
view  that  an  agency  may  be  created  by  ex- 
press words  or  acts  of  the  principal,  or  may 
be  implied  from  his  conduct  or  acquiescence, 
and  that  the  nature  and  extent  of  the  au- 
thority of  an  agent  may  be  implied  or  in- 
ferred from  the  circumstances,  and  that 
the  usual  mode  of  the  appointment  of  an 
agent  Is  by  an  unwritten  request,  or  by  impH- 
cation  from  the  recognition  of  the  principal, 
or  from  his  acquiescence  in  the  acts  of  his 
agent  The  correctness  of  these  authorities 
is  not  and  cannot  be  disputed,  because  they 
enunciate  plain  legal  principles ;  but  the  facts 
of  this  case  are  not  such  as  to  make  Williams 
the  agent  of  Mrs.  Day,  under  the  application 
of  this  doctrine. 

Then,  again,  a  great  deal  of  authority  is 
cited  to  support  the  view  that,  when  an 
agency  has  been  once  established  to  act  with 
reference  to  the  case  of  and  payment  of 
taxes  on  real  estate,  such  an  agency  cannot  be 
terminated  without  proper  and  leigal  notice 
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to  tbe  principal  of  such  termination,  and  tlM 
burden  is  upon  tbe  agent  to  show  tbe  termi- 
nation ;  and  particularly  is  it  necessary  when 
the  agent  obtains  property  with  which  he  Ifl 
intrusted  without  the  knowledge  and  conBent 
of  the  principal.  Murdoch  v.  Miller,  84  Me^ 
96.  "Nor  will  an  agent  be  allowed  to  make  nee 
of  his  position  and  Information  thereby  ol>- 
tained  to  acquire  an  Interest  adverse  to  his 
principal,  and  any  interest  so  obtained  will 
be  decreed  to  be  held  in  trust  for  the  princi- 
pal. And  an  agent  employed  to  manage 
property  cannot  acquire  title  thereto  by  pur- 
chase at  a  sale  for  taxes  or  sheriff's  sale,*' 
eta  1  Am.  &  Eng.  Encyc.  Law  (2d  Ed.) 
1085^  and  citing  many  cases.  These  authori- 
ties are  not  questioned,  and  it  Is  not  necessa- 
ry for  us  to  discuss  them.  Inasmuch  as  we 
hold  that  no  agency  has  been  established. 

This  brings  us  to  the  question  as  to  wheth- 
er or  not  the  court  decreed  properly  in  dis- 
missing the  bill  of  the  state  In  the  second 
above-mentioned  cause.  The  decree  in  this 
respect  Is  so  plainly  right  that  it  is  hardly 
necessary  to  make  any  comment  upon  it  The 
land  was  returned  delinquent  for  the  non- 
payment of  taxes  In  the  name  of  A.  G. 
Chenoweth,  sold  by  the  state,  purchased  by 
Williams  in  1887,  and  conveyed  to  him  by  the 
clerk  of  the  county  court  This  conveyed  to 
him  all  the  right,  title,  and  Interest  of  A.  O. 
Chenoweth,  thereby  leaving  no  title  in  him 
to  be  forfeited,  and  since  the  purchase  by 
WHliams  the  taxes  have  been  paid  by  him 
and  those  claiming  under  him. 

The  decree  of  the  circuit  court,  dismissing 
the  bill  of  the  state,  is  affirmed ;  but  it  was 
error  to  refuse  to  dismiss  the  bill  of  the  plain- 
tiff, Alice  O.  Day,  and  in  taking  a  recovery 
in  her  favor.  Therefore  in  this  respect  the 
decree  is  reversed,  and  her  bill  is  dismissed. 

HcWHOBTBB,  J.  dissentinf. 

(69  W.  Va.  7i) 

LEWIS,  HUBBAUD  &  GO.  v.  MONTGOM- 
ERY SUPPLY  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  2^  1906.) 

1.  Bills   and    Notes   ^   Pbesentation    of 
Checks — Diligence. 

A  person  receiving  a  check,  on  a  fund  in 
the  hands  of  a  bank,  for  tiie  amount  of  a  de- 
mand against  the  drawer  thereof,  is  bound  to 
exercise  reasonable  diligence  in  making  present- 
ment thereof  for  payment,  if  he  wishes  to  avoid 
risk  of  loss  by  insolvency  of  the  drawee* 

[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cent.  Dig.  Bills  and  Notes,  §§  1067,  109JL] 

2.  Same— Time  fob  Pbesentinq. 

If  the  payee  of  the  check  and  the  drawee 
reside,  or  have  their  places  of  business,  in  the 
same  city  or  town,  presentment  must  be  made 
before  the  expiration  of  business  hours  of  the 
day  next  after  the  day  of  the  receipt  thereof. 
[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cent.  Dig.  Bills  and  Notes,  M  1095-1099.1 

8.  Same — Fobwabdino  by  Mail. 

If  the  person  receiving  a  check  and  the 
bank   on   which   it   is  drawn   are  in   different 

g laces,  it  must  be  forwarded,  for  presentment, 
y  mail  or  other  usual  mode  of  transmission, 
on  the  next  day  after  the  receipt  thereof  at 


tbe  place  in  which  the  payee  resides  or  does 
business,  if  reasonably  and  conveniently  prac- 
ticable ;  and,  if  it  is  not  so  practicable,  then 
by  the  next  mail,  or  other  similar  means  of 
conveyance,  leaving  after  said  date. 

[Ed.  Note. — For  cases  in  point,  see. vol.  7, 
Cent.  Dig.  Bills  and  Notes,  M  1095-1099.] 

4.  Same. 

Neither  payee  nor  his  agent  is  required  to 
transmit  such  check  by  the  only,  or  last,  mail 
of  the  dav  next  after  its  receipt,  if  such  mail 
closes  or  departs  at  an  hour  so  early  as  to  ren- 
der it  inconvenient  for  the  holder  to  avail  him- 
self of  it 

[Ed,  Note. — For  cases  in  point,  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  {§1095-1099.] 

5.  Same. 

What  is  an  nnreasonablv  early  hour  in 
such  case  depends  upon  all  the  circumstances 
of  the  transaction  and  situation  of  the  parties, 
and,  the  facts  being  free  from  controversy  and 
doubt  is  a  question  of  law  for  the  court 

[Ed.  Note. — For  cases  in  point  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  fit  1095-1099,  1882, 
1883.] 

6.  Same — Collection  Through  Bank. 

In  the  absence  of  any  agreement  to  the 
contrary,  and  of  any  circumstance,  known  to 
the  payee,  making  imprudent  to  do  so,  he  may 
indorse  and  deliver  tne  check  to  a  bank  for 
collection;  but  this  does  not  extend  the  time 
within  which  it  must  be  forwarded  for  present- 
ment The  bank,  however,  in  such  case,  is  not 
required  to  forward  it  on  the  next  day  after 
its  receipt  by  the  payee,  if  there  be  no  reason- 
ably convenient  means  of  doing  so,  within  the 
l>anking  hours  of  that  day. 

[Ed.  Note. — For  cases  in  point  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  S§  1091-1099.] 

7.  EviDENCE-nJuDICIAL   NOTICE. 

Though  the  courts  of  this  state  cannot  have 
judicial  knowledge  of  the  existence  of  any  par- 
ticular bank,  or  of  any  mode  of  business  peculi- 
ar to  a  given  bank,  they  will  take  judicial  notice 
that  in  all  cities  and  towns  of  large  popula- 
tion and  extensive  business,  within  their  juris- 
diction, banks  exist  and  of  the  facts  that  their 
operations  are  governed  by  reasonable  rules 
and  regulations,  to  which  parties  dealing  with 
them,  or  in  commercial  paper,  are  deemed  to 
have  subjected  themselves. 

8.  Same. 

Courts  cannot  take  judicial  notice  of  the 
business  hours  of  any  particular  bank,  but 
the  courts  of  this  state  judicially  know  that 
ordinarily  banks  in  the  cities  and  larger  towns 
of  the  state  do  not  open  their  doors  for  busi- 
ness at  an  hour  earlier  than  9  o'clock  a.  m. 

[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  §§  4,  24,  25.] 

9.  Bills   and    Notes   —   Pbesentation    of 
Check. 

The  parties  to  a  check  drawn  on  a  bank 
and  sent  to  a  distant  place  to  be  forwarded 
for  presentation  are  deemed  in  law  to  have 
acted  with  knowledge  of  the  usual  diligent 
method  of  making  such  presentment  through  a 
bank  at  the  place  to  which  it  is  sent  and  to 
have  agreed  to  suffer  any  reasonable  delay  in- 
cident to  such  mode  of  presentment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  §§  1095-1103.] 

10.  Same— Liabilities  of  Dbaweb. 

In  such  case,  the  drawer,  by  allowing  his 
funds  to  remain  in  the  drawee  bank,  and  tbe 
payee,  by  accepting  the  check,  evince  belief  in 
the  solvency  of  the  bank,  and  the  former  vol- 
untarily takes  the  risk  of  its  solvency  during 
the  reasonable  period  necessary  for  presentment 
of  the  check  in  the  usual  manner. 

11.  Same. 

l?he  drawer,  in  delivering  a  check  to  an 
agent  of  the  payee,  having  no  authority  to  in- 
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doroe  It,  at  the  place  of  business  of  the  drawer, 
impliedly  agrees  to  allow  such  additional  time 
for  presentment  aa  may  be  necessary  for  the 
transmission  of  the  check  to  the  principal  of 
the  agent. 

12.  Same. 

Failure  to  present  a  check  does  not  bar 
recovery  from  the  drawer,  if  the  time  interven- 
ing between  delivery  thereof  and  the  failure  of 
the  bank  is  not  sufSicient  for  presentment  by 
the  exercise  of  such  diligence  as  the  law  re- 
quires. 

[Ed.  Note. — For  cases  In  point,  see  vol.  7, 
Cent.  Dig.  Bills  and  Notes,  §§  1029,  1067,  109&- 
1099.  11€4.] 

13.  Appeal  —  Revebsiblb  Ebbob  —  Instbuo- 
TioNS— Evidence  to  Suppobt. 

It  is  reversible  error  to  give  an  instruction 
presenting  an  hypothesis  which  has  no  founda- 
tion in  the  evidence  adduced,  unless  the  court 
can  clearly  see  that  it  did  not  prejudice  the  ex- 
ceptor. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  S, 
Gent.  Dig.  Appeal  and  Error,  §  4220.] 

14.  TBiAii — Offeb  op  Evidence— Rejection. 

An  offer, of  evidence,  not  appearing  in  any 
way  to  be  relevant  and  material,  is  properly 
rejected. 
(Syllabus  by  the  Ck>urU 

Error  from  Circuit  Court,  Fayette  County. 

Action  by  Lewis,  Hubbard  A  Co.  against 
the  Montgomery  Supply  Company.  Judgment 
for  defendant,  and  plaintiffs  bring  error. 
Reversed. 

Berkeley  Minor,  Jr.,  and  Payne  &  Hamil- 
ton, for  plaintiffs  in  error.  Dillon  &  Nuckolls, 
for  defendant  in  error. 

POFFENBARQER,  J.  A  question  of  com- 
mercial law  arises  on  this  record.  Lewis, 
Hubbard  &  Co.,  of  the  city  of  Charleston, 
doing  a  wholesale  business  in  groceries,  had, 
prior  to  the  24th  day  of  September,  1900,  sold 
goods  to  the  Montgomery  Supply  Company, 
doing  a  retail  grocery  business  in  the  town 
of  Montgomery,  and  on  that  day  there  was 
due  from  said  last-mentioned,  concern  the 
sum  of  $183.69.  On  that  day  W.  G.  Hub- 
bard, a  traveling  salesman  for  Lewis,  Hub- 
bard &  Co.,  was  at  Montgomery,  called  upon 
the  Montgomery  Supply  Company,  received 
from  it  not  earlier  than  4  o'clock  p.  m.  of 
that  day,  a  check  for  the  amount  of  the  bill, 
payable  to  Lewis,  Hubbard  &  Co.,  drawn  on 
the  Montgomery  Banking  &  Trust  Company, 
a  bank  in  Montgomery,  neglected  or  failed 
to  forward  the  same  to  his  principal,  and 
went  on  from  Montgomery  to  call  upon  other 
customers  of  his  house,  taking  the  check 
with  him.  He  received  the  check  on  Mon- 
day, the  24th  day  of  S^tember,  and  on  Fri- 
day, September  28th,  the  Montgomery  Bank- 
ing &  Trust  Company  failed  to  opens  its 
doors  for  business,  went  into  the  hands  of 
a  receiver,  and  finally  paid  a  small  per- 
centage to  its  depositors.  The  drawer  of 
the  check  had  ample  funds  in  the  bank  to  pay 
it,  and  it  presumably  would  have  been  paid, 
had  it  been  presented  for  payment  at  any  time 
during  banking  hours  on  Thursday  the  27th. 
It  was  afterwards  sent  to  the  bank  through 
proper  channels  and  protested. 


This  action  was  brought  by  Lewis,  Hub- 
bard &  Co.  against  the  drawer  of  the  check, 
in  a  justice's  court,  and  went  from  that  court 
to  the  circuit  court  of  Fayette  county,  where 
judgment  was  rendered  In  favor  of  the  plain- 
tiff for  the  sum  of  $26.60,  the  amount  re- 
ceived by  the  defendant  as  a  dividend  on 
its  deposits  from  the  assets  of  the  defunct 
bank.  This  judgment  being  substantially 
one  for  the  defendant,  the  plaintiff  has 
brought  the  case  to  this  court  on  a  writ  of 
error. 

From  the  testimony  in  the  case,  it  ap- 
pears that  Hubbard  had  authority  to  collect 
and  to  give  receipts  for  his  collections,  but 
did  not  have  authority  to  indorse  checks  in 
the  name  of  his  principal  and  receive  money 
thereon.  It  further  appears  that,  had  he 
promptly  mailed  the  check  to  his  principal, 
it  would  have  been  received  by  it  the  fol- 
lowing day,  and,  if  discounted  at  Charleston 
on  the  same  day  and  promptly  forwarded 
back  to  Montgomery  within  business  hours 
of  that  day,  it  would  have  reached  the  lat- 
ter place  not  earlier  than  Wednesday  morn- 
ing. The  mails  left  Montgomery  for  Charles- 
ton three  times  a  day,  namely,  about  noon, 
between  8  o'clock  and  5  o'clock  p.  m.,  and 
between  7  o'clock  and  8  o'clock  p.  m.  The 
first  two  reached  Charleston  in  about  one 
hour's  time.  By  the  last  one  delivery  was 
made  in  Charleston  the  next  day.  The  east- 
bound  train  took  western  mail  at  Montgom- 
ery, carried  it  east,  and  delivered  it  to  a 
west-bound  train  which  passed  Charleston 
at  about  3  a.  m.  the  next  morning.  The  mails 
from  Charleston  reached  Montgomery  twice 
a  day,  one  at  about  6  a.  m.  and  the  other 
between  10  and  11  a.  m.  It  was  by  the  lat- 
ter one  that  mail  could  be  posted  at  Charles- 
ton and  be  received  at  Montgomery  on  the 
same  day.  If,  therefore,  the  plaintiff  was 
bound  by  law  to  exercise  the  utmost  dili- 
gence possible  under  the  circumstances  to 
obtain  the  money  on  the  check,  and  is  pre- 
cluded from  recovery  by  its  failure  to  exer- 
cise such  diligence,  its  case  would  clearly 
fail;  for  it  could  have  had  the  check  present- 
ed for  payment  at  Montgomery  on  Thurs- 
day. But,  if  the  law  does  not  demand  of 
the  holder  of  a  check  the  utmost  diligence 
and  haste  in  procuring  payment  of  a  check 
by  the  drawee,  the  question  depends  upon 
the  degree  of  diligence  that  is  required.  If 
such  diligence  did  not  require  the  discounting 
or  depositing  of  the  check  at  Charleston  on 
the  day  of  its  reception  at  that  place  by  the 
plaintiff,  and  it  was  allowable  to  deposit  at 
a  Charleston  bank  on  the  next  day,  namely, 
Wednesday,  it  could  not  have  reached  Mont- 
gomery until  Thursday,  unless  deposited  and 
forwarded  early  in  the  morning,  for  the  last 
mall  from  Charleston  to  Montgomery  on 
that  day  left  not  later  than  10  o'clock  a. 
m.,  for  it  arrived  at  Montgomery  between  10 
and  11  o'clock  a.  m.  The  mall  for  that  train 
would  probably  close  by  9:30  o'clock  a.  m. 
If  the  plaintiff  was  boimd  to  put  the  check 
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In  the  hands  of  the  bank  In  time  for  that 
mail  on  Wednesday,  it  was  necessary,  there- 
fore, to  do  so  on  Tuesday  or  at  an  early 
hour  on  Wednesday.  If  the  plaintiff  was 
bound  to  deposit  it  on  the  same  day  of  its 
reception,  and  the  Charleston  bank  was  not 
required  to  forward  It  until  the  next  day, 
It  would  not  have  reached  Montgomery  until 
Thursday,  unless  mailed  at  an  early  hour  on 
Wednesday.  If  so,  and  the  Charleston  bank 
had  the  whole  of  the  business  day  in  which 
to  mail  It,  it  would  not  have  reached  Mont- 
gomery until  Thursday.  If  it  had  been  re- 
ceived at  Montgomery  by  the  agent  or  cor- 
respondent of  the  Charleston  bank  on  Thurs- 
day, then  the  question  arises  whether  the 
agent  or  correspondent  was  bound  to  pre- 
sent it  on  the  day  of  its  reception,  or  was 
entitled  to  hold  it  until  the  next  day,  Fri- 
day. Upon  the  answers  to  these  questions, 
to  be  found  In  the  principles  declared  by  the 
courts,  the  correctness  of  some  of  the  posi- 
tions taken  by  the  attorneys  in  the  case  de- 
pends. 

In  some  respects,  the  rights  of  the  parties 
to  a  check,  drawn  by  an  Individual  on  a 
bank,  are  governed  by  the  principles  applic- 
able to  the  parties  to  an  inland  bill  of  ex- 
change, but  not  in  all  respects.  Notice  of 
dishonor  and  nonpayment  of  a  check,  and 
^ligence  In  the  presentation  thereof,  are  re- 
quired only  when  it  is  necessary  to  protect 
the  drawer  from  loss  by  reason  of  the  fail- 
ure of  the  drawee,  holding  funds  of  the 
drawer  sufficient  to  pay  the  check.  Pre- 
fiumably  the  check  is  drawn  upon  funds  in 
the  hands  of  the  drawee  belonging  to  the 
drawer,  and  amounts  to  an  appropriation 
thereof  in  favor  of  the  payee  of  the  check, 
and  he  owes  to  the  drawer  the  duty  of  ex- 
ercising a  certain  amount  of  diligence  to 
obtain  payment  in  order  to  prevent  a  loss  to 
the  drawer  by  reason  of  failure  of  the  bank. 
In  other  words,  if  he  fails  to  perform  such 
duty,  the  loss  falls  upon  himself,  and  he  is 
barred  by  law  of  any  right  to  recover  against 
the  maker  of  the  check.  If,  by  delay  in 
presentation,  a  loss  occurs,  the  payee  or  hold- 
er is  deemed  to  have  extended  credit  to  the 
bank,  and  must  suffer  the  consequences. 
Cox  V.  Boone,  8  W.  Va.  600,  23  Am.  Rep.  627; 
Compton  V.  Oilman,  19  W.  Va.  312,  42  Am. 
Rep.  776;  Purcell  v.  Allemong  &  Son,  22 
Grat.  739;  5  Am.  &  Eng.  Bncy.  Law  1030; 
Parsons  on  Notes  and  Bills,  vol.  2  pp.  58,  59; 
Bank  v.  Bank,  10  Wall.  647,  19  L.  Ed.  lOCfa 

For  the  reasons  above  stated,  presentation 
of  the  check  for  payment,  at  the  bank  on 
on  which  it  is  drawn,  must  be  made  within 
a  reasonable  time,  and  what  is  a  reasonable 
time  depends  upon  the  situation  of  the  parties 
with  reference  to  one  another  and  with  ref- 
erence to  the  bank  and  all  other  mat^Ial 
facts  and  circumstances  entering  Into  the 
transaction.  When  the  drawee  and  payee 
are  in  the  same  town  or  city,  presentation 
must  be  made  not  later  than  the  next  day 
after  the  reception  of  the  check,  unless  there 


is  some  understanding  or  agreement  to  the 
contrary,  or  some  circumstance  Intervenes  or 
is  connected  with  the  transaction  sufficient 
to  vary  the  rule;  but  It  is  sufficient  to  pre- 
sent it  at  any  time  on  the  next  day  within 
business  hours.  Alexander  v.  BIrchfleld,  1 
Car.  &  Marsh.  75,  41  E.  C.  L.  47.  In  that 
case  TIndal,  C,  J.,  said:  •'The  only  way  in 
which  I  can  state  the  rule  to  you  Is  this, 
that,  if  a  party  receive  a  check  on  a  particu- 
lar day,  he  may  present  It  at  any  time  dur- 
ing banking  hours  on  the  following  day  to 
that  on  which  he  received  It."  See,  also,  to 
the  same  effect,  Moule  v.  Brown,  4  Bing. 
N.  C.  266,  33  B.  C.  L.  847;  Cox  v.  Boone,  8 
W.  Va.  500,  23  Am.  Rep.  627;  Simpson  v. 
Insurance  Co.,  44  Cal.  139;  Cawein  v.  Brow- 
Inski,  6  Bush;  (Ky.)  457,  99  Am.  Dec.  G84; 
Schoolfleld  v.  Moon,  9  Heisk.  (Tenn.)  171; 
Boddington  v.  Schlencker,  4  Bam.  &  A.  752; 
Holmes  v.  Roe,  62  Mich.  199,  28  N.  W.  864, 
4  Am.  St  Rep.  844;  Lloyd  v.  Osborne,  92 
Wis.  93,  65  N.  W.  859 ;  5  Am.  &  Eng.  Bncy. 
Law  1042.  But  when  the  person  receiving 
the  check  is  at  a  place  different  from  that 
of  the  place  of  business  of  the  drawee,  addi- 
tional time  is  allowed.  The  person  receiv- 
ing It  need  not  forward  It  for  presentment 
on  the  day  of  Its  reception,  but  may  do  so 
on  the  next  day  thereaftelr,  and  the  person 
to  whom  it  is  forwarded  for  presentation 
need  not  present  it  on  the  day  of  its  reception, 
but  may  do 'so  on  the  next  day  after  he 
receives  it  In  this  case  two  extra  days  are 
allowed,  while  in  the  other  but  one  is  al- 
lowed. 6  Am.  &  Eng.  Bncy.  Law  1C42; 
Moule  V.  Brown,  4  Bing.  N.  C.  206 ;  Holmes 
V.  Roe,  62  Mich.  199,  28  N.  W.  864,  4  Am. 
St  Rep.  844;  Prideaux  v.  Criddle,  L.  R.  4 
Q.  B.  455;  Griffin  v.  Kemp,  46  Ind.  172, 
176;  Burkhalter  v.  Bank,  42  N.  Y.  538;  Par- 
sons on  Notes  and  Bills,  72.  The  reason  for 
this  indulgence  is  well  stated  by  Story  on 
Bills  (section  290),  in  discussing  the  law 
of  notice  of  dishonor  and  protest  in  which 
the  principle  is  generally  held  to  be  the 
sama  He  says:  "In  the  first  place,  then,  it 
Is  not  by  our  law  necessary  in  any  case  to 
give  notice,  either  by  post  or  otherwise,  on 
the  very  day  on  which  the  dishonor  and 
protest  took  place,  although  the  holder  is 
at  liberty  to  do  so  at  his  option.  He  is 
always  allowed  by  law  a  whole  day  for  this 
purpose,  and  is  not  compellable  to  lay 
aside  all  other  business  to  devote  himself  to 
that  particular  purpose.  For  it  would  be 
most  inconvenient  and  unreasonable  to  re- 
quire such  strictness,  as  it  might  Interfere 
with  oth«r  business  and  duties  quite  as  press- 
ing and  Important;  and  therefore  it  is  suffi- 
cient If  he  sends  notice  by  the  post  or  other- 
wise by  the  next  day.*'  The  same  reason 
which  suffices  to  give  two  days,  one  for 
reception  and  the  other  for  presentation, 
when  the  payee  and  drawee  are  at  the  same 
place,  justifies  the  general  rule  allowing  four 
days  when  they  are  at  different  places. 
In  view  of  these  principleSy  the  way  to  a 
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conclusion  would  seem  to  be  perfectly  clear, 
but  for  the  circumstance  of  there  being  no 
mall  from  Charleston  to  Montgomery  on  the 
afternoon  of  Wednesday,  the  last  day  allowed 
by  the  rule  for  forwarding  the  check  to 
Montgomery.  Did  this  circumstance  make 
it  necessary  to  forward  the  check  in  the  mail 
leaving  Charleston  at  about  9  or  10  o'clock 
a.  m.?  If  not,  and  it  was  allowable  to 
deposit  it  in  the  post  office  within  business 
hours  on  Wednesday,  it  could  not  have 
reached  Montgomery  until  Thursday.  Enough 
has  been  stated  to  clearly  demonstrate  that 
the  utmost  diligence  possible  is  not  required. 
The  payee  is  bound  to  exercise  only  reason- 
able diligence,  and  need  not  do  that  which  is 
contrary  to,  or  variant  from,  the  ordinary 
and  prudent  mode  of  transacjting  business. 
But  the  law  does  seem  to  require  such  ac- 
tion, within  reasonable  limitations,  det^- 
mined  by  considerations  of  convenience,  but 
not  of  leisure,  as  Is  calculated,  in  view  of  the 
possibility  of  loss  by  delay,  to  prevent  it 
Hence,  the  two-day  rule,  allowed  for  for- 
warding notices  or  paper  for  presentment, 
is  subject  to  this  qualification,  namely,  that 
it  must  be  sent  by  the  mail  of  the  second 
day.  If*  there  be  more  than  one  mail  on 
that  day,  it  need  not  go  by  the  first;  but, 
if  there  be  but  one,  it  must  go  by  it,  unless 
it  leaves  or  closes  at  an  unreasonably  early 
hour.  The  whole  of  the  second  day  is  not 
allowed,  unless  the  last  mail. of  that  day 
goes  at  the  close  of  business. 

To  this  point  the  American  authorities 
seem  to  be  unanimous.  They  are  ably  re- 
viewed, and  the  result  clearly  stated,  by 
Chief  Justice  Green,  in  Burgess  v.  Vreeland, 
24  N.  J.  Law,  71,  59  Am.  Dec.  408.  In  that 
case  the  controversy  related  to  presentment 
nonpayment  and  protest  of  a  note  and  notice 
thereof,  but  the  principles  governing  that 
subject  are  applicable  to  checks,  when  loss 
occurs  by  failure  to  promptly  present  them. 
"In  the  more  recent  edition  of  Kent's  Com- 
mentaries, the  rule  is  stated  thus:  'Accord- 
ing to  the  modern  doctrine,  the  notice  must 
be  given  by  the  first  direct  and  regular  con- 
veyance. •  •  •  This  means  the  first  mall 
that  goes  after  the  next  to  the  third  day 
of  grace;  so  that  if  the  third  day  of  grace 
be  on  Thursday,  and  the  drawer  or  Indorser 
reside  out  of  town,  the  notice  may,  indeed, 
be  sent  on  Thursday,  but  must  be  put  into 
the  post  oflace  or  mailed  on  Friday,  so  as 
to  be  forwarded  as  soon  as  possible  there- 
after.' 3  Kent's  Com.  (6th  Ed.)  105,  106. 
And  in  note  "a"  to  page  106  the  author  fur- 
ther states  that  the  rule  was  laid  down  too 
strictly  in  Lenox  v.  Roberts,  2  Wheat  373, 
4  L.  Ed.  264,  viz.,  that  notice  of  dishonor 
must  be  put  Into  the  post  office  early  enough 
to  be  sent  by  the  mall  of  the  day  succeeding 
the  last  day  of  grace;  and  that  the  rule, 
as  It  Is  now  generally  and  best  understood 
in  England  and  in  the  commercial  part  of 
the  United  States,  is  that  notice  put  into 
the  post  office  on  the  next  day  after  the 
third  day  of  grace,  at  any  time  of  the  day 


so  as  to  be  ready  for  the  first  mail  that 
goes  thereafter,  is  due  notice,  though  it  may 
not  be  mailed  in  season  to  go  by  the  mail 
of  the  day  after  the  default  This  is  cer- 
tainly very  high  authority  on  a  question  of 
commercial  law,  and  the  change  in  the  state- 
ment of  the  principle  shows  that  it  was 
made  deliberately  and  upon  examination 
and  reflection.  Yet  it  is  worthy  of  notice 
that  this  authority  was  before  this  court 
at  the  time  of  the  decision  in  Sussex  Bank 
V.  Baldwin,  17  N.  J.  Law,  487.  It  has  since 
undergone  the  examination  of  other  Ameri- 
can courts  without  securing  their  concur- 
rence of  approbation.  Downs  v.  Planters' 
Bank,  1  Smedes  &  M.  (Miss.)  261,  40  Am. 
Dec.  92;    Wemple  v.  Dangerfield,  2  Smedes 

6  M.  (Miss.)  445.  In  both  these  cases  the 
rule  was  held  to  be  that  the  notice  must  be 
in  the  post  office  in  time  to  go  by  the  mall  of 
the  day  next  after  the  day  of  protest  if  a 
mail  goes  on  that  day,  unless  it  leaves  at 
an  unreasonably  early  hour.  In  Beckwith 
V.  Smith,  22  Me.  125,  38  Am.  Dec.  290,  it 
was  held  that  the  notice  must  be  in  the 
post  office  in  season  to  be  carried  by  the 
mail  of  the  next  day  after  the  note  is  dis- 
honored. In  Chick  v.  Pillsbury,  24  Me.  458, 
41  Am.  Dec.  394,  it  was  held  by  a  majority 
of  the  court  that  it  is  sufficient  if  notice  of 
the  dishonor  of  a  promissory  note  be  put 
into  the  mail  within  a  convenient  time  after 
the  commencement  of  business  on  the  day 
succeeding  that  of  the  dishonor.  In  that 
case  the  note  was  protested  in  the  city  of 
New  York  on  the  29th  of  November,  and  on 
the  same  day  notice  was  given  to  the  agent 
of  the  plaintiff.  On  the  next  day  notice  of 
dishonor,  directed  to  the  defendant  at  his 
residence  in  Bangor,  Me.,  was  put  into  the 
post  office  in  the  city  of  New  York,  between 
12  o'clock  at  noon  and  8  o'clock  at  night  So 
far  the  facts  correspond  precisely  with  the 
facts  of  the  present  case.  But  it  was  fur- 
ther proved  in  the  case  that  there  was  but 
one  dally  mail  from  the  city  of  New  York 
by  which  letters  would  go  to  Bangor;  that 
this  mail  closed  at  6,  and  left  the  city  at 

7  in  the  morning,  which  in  the  month  of 
November  would  be  soon  after  daylight  The 
counsel  of  the  defendant  insisted  that  the 
notice  was  not  mailed  in  season;  that  it 
must  be  put  into  the  post  office  in  season  to  go 
by  the  mail  of  the  next  day  after  dishonor, 
however  early  It  might  depart  And  of  this 
opinion  was  Shepley,  J.,  who,  in  an  elabor- 
ate opinion  after  an  able  review  of  the  cases, 
held  that  the  strictest  rule,  requiring  in  all 
cases  that  the  notice  should  be  mailed  In 
season  for  the  mail  of  the  day  next  after  the 
dishonor  of  the  note,  was  sustained  by  the 
weight  of  the  authority.  And  it  is  remark- 
able that  Justice  Kent,  notwithstanding  the 
opinion  previously  expressed  that  the  party 
had  the  whole  of  the  day  following  the  third 
day  of  grace  in  which  to  mail  notice  of 
protest  concludes  the  note  to  which  allu- 
sion has  been  made  by  saying  that  he  ap- 
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prebends  that  tbe  weight  of  authority  Is  in 
favor  of  the  view  of  the  rule  as  taken  by 
Mr.  Justice  Shepley.  But  the  majority  of 
the  court  in  Chick  ▼.  Pillsbury  held  that 
the  rule  does  not  require  that  tbe  notice 
should  be  mailed  In  season  to  go  by  the  mall 
of  the  next  day,  however  early  It  might  close, 
but  that  it  extends  to  the  allowance  of  a 
convenient  time  after  the  commencement  of 
business  hours  on  tbe  next  day  to  prepare 
and  despatch  the  notice;  and,  Inasmuch  as 
the  notice  wais  mailed  In  season  to  go  by  tbe 
next  mall,  which  left  on  tbe  day  succeeding 
that  of  tbe  dishonor  after  business  hours  had 
commenced,  the  notice  In  that  case  was  ad- 
judged sufficient.  This  principle  Is  precisely 
in  accordance  with  the  ruling  of  this  court 
in  the  case  of  Sussex  Bank  y.  Baldwin, 
17  N.  J.  Law,  487.  There  Is,  It  is  believed, 
no  well  considered  adjudication  that  carries 
the  doctrine  further."  Burgess  v.  Vreeland, 
24  N.  J.  Law,  71,  77-80,  69  Am.  Dec.  408. 

Morse  on  Banking,  in  treating  of  the  law 
of  diligence  in  respect  to  the  presentment 
of  checks,  says,  in  substance,  at  section  421, 
tbe  same  rules  and  principles  are  alike  ap- 
plicable to  them  and  tbe  giving  of  notice 
of  protest  In  the  absence  of  agreement  or 
special  circumstances,  the  time  allowed  is  as 
it  has  been  hereinbefore  stated.  In  subsec- 
tion (c)  2,  of  said  section  421,  he  says :  "The 
drawer  cannot  (except  by  agreement  or  under 
special  circumstances  as  above)  be  held  ab- 
solutely beyond  the  business  hours  of  the  day 
following  bis  delivery  of  the  check,  if  tbe 
bank  is  in  the  same  place,  or,  if  the  bank 
is  in  another  place,  the  period  of  his  liability 
will  be  until  tbe  close  of  business  hours  on 
the  first  secular  day  following  the  receipt 
of  the  check  by  some  one  in  the  bank's  locus; 
the  check  having  been  mailed  upon  tbe  day 
following  Its  delivery  by  the  drawer."  At 
section  423  he  states  the  qualification  of  the 
rule,  under  the  special  circumstances  of  the 
departurefof  the  mall  at  an  unreasonably 
early  hour,  citing  Cox  v.  Boone,  8  W.  Va. 
500,  23  Am.  Rep.  627,  In  which  tbe  failure 
of  the  holder  to  send  the  check  by  the  only 
mall  of  the  day  on  which  ordinarily  it  should 
have  been  sent  was  excused  because  it  de- 
parted at  7 :30  o'clock  a.  m.  in  tbe  month  of 
February.  Had  it  departed  at  a  reasonable 
boiu",  the  decision  would  have  been  differ- 
ent It  would  have  been  his  duty  to  forward 
it  on  the  next  day  after  its  reception. 

The  reason  for  requiring  the  check  or  no- 
tice to  be  forwarded  on  the  second  day,  if  it 
be  practicable  to  do  so.  Is  apparent ;  for  oth- 
erwise the  effect  would  be  to  give  the  party 
three  days  instead  of  two  and  without  any 
substantial  reason  therefor.  The  holder  of 
a  check  cannot  extend  the  time  allowed  him 
by  depositing  it  in  a  bank  for  collection.  Al- 
exander V.  Birchfleld,  1  Cat  &  Marsh.  75.  It 
must  be  forwarded  or  presented  on  the  next 
day  after  receipt,  if  reasonably  practicable, 
whether  it  be  done  in  person  or  by  agent 

What  is  an  unreasonable  hour  depends  ui>- 


on  circumstances.  If  the  court  could  say, 
as  matter  of  law,  that  9  o'clock  or  half  past 
9  o'clock  a.  m.  is  an  unreasonable  hour,  with- 
in the  meaning  of  this  law,  then  we  could 
say  it  would  have  been  sufficient  to  have  for- 
warded it  in  the  mall  of  Thursday  by  depos- 
iting it  in  the  post  office  at  some  time  on 
Wednesday.  No  evidence  was  introduced 
showing  the  business  hours  of  tbe  banks  in 
Charleston,  nor  the  situation,  with  reference 
to  the  post  office,  of  the  bank  with  which  the 
plaintiff  transacted  its  business.  Therefore 
the  question  submitted  to  the  jury  was 
whether  the  time  of  departure  of  the  mail, 
shown  by  tbe  evidence,  was,  under  ordinary 
circumstances  unaffected  by  any  local  custom 
or  mode  of  business,  an  unreasonable  hour. 
It  did  not  involve  any  Inquiry  as  to  whether, 
under  a  given  state  of  facts,  a  thing  could 
reasonably  be  done  or  accomplished.  It  seems 
therefore  to  have  presented  Very  little  matter 
of  fact  if  any  at  all,  for  the  consideration 
of  the  jury,  and  to  have  been  substantially  a 
question  of  law.  It  has  been  frequently  held 
that  when  the  only  question  is  the  reason- 
ableness of  the  time,  the  facts  being  undis- 
puted, it  is  one  of  law  for  the  court  It  is 
rather  a  question  of  commercial  law  than 
one  of  mere  fact;  the  exigencies  of  commer- 
cial transactions,  and  the  peculiarities  of 
that  kind  of  business,  having  established 
certain  rules  and  regulations  by  which  both 
court  and  jury  are  bound.  Taylor  v.  Sip,  30 
N.  J.  Law,  284.  Rosenthal  v.  Ehrlicher,  154 
Pa.  399,  26  Atl.  435,  holds  that:  "When 
the  only  question  is  that  of  diligence,  and  the 
facts  are  uncontroverted,  it  is  one  of  law  for 
the  court."  See,  also,  Caweln  v.  Browinskl, 
6  Bush  (Ky.)  457,  99  Am.  Dec.  684;  Walker 
V.  Stetson,  14  Ohio  St  89,  B^  Am.  Dec.  362; 
Linvllle  V.  Welch,  29  Mo.  203.  In  Downs  v. 
Bank,  1  Smedes  &  M.  (Miss.)  261,  277,  40  Am. 
Dec  92,  it  is  said  tbe  question  is  not  what 
inference  tbe  jury  might  draw,  but  what 
testimony  does  the  law  require  in  the  case? 
In  Prescott  Bank  v.  Caverly,  7  Gray  (Mass.) 
217,  66  Am.  Dec.  473,  Bigelow,  J.,  said: 
'•Ordinarily,  the  question  whether  a  present- 
ment was  within  a  reasonable  time  is  a 
mixed  question  of  law  and  fact,  to  be  decided 
by  the  jury,  under  proper  instructions  from 
the  court  And  it  may  vary  very  much,  ac- 
cording to  the  particular  circumstances  of 
each  case.  If  the  facts  are  doubtful  or  In 
dispute,  it  is  the  clear  duty  of  the  court  to 
submit  them  to  the  jury.  But  when  they 
are  clear  and  uncontradicted,  then  it  is 
competent  for  the  court  to  determine  whether 
the  time  required  by  law  for  the  presentment 
has  been  exceeded  or  not"  Parsons  on  Notes 
and  Bills,  p.  340,  says:  "Where  the  facts 
are  few  and  simple,  and  the  acts  or  admis- 
sions of  parties  clear  and  unequivocal,  the 
question  is  one  of  law  for  tbe  court.  But 
where  the  rights  and  liabilities  of  parties 
depend  on  contracts,  and  a  variety  of  tran- 
sactions and  dealings  arising  therefrom,  or 
where  the  facts  are  contradictory  and  com* 
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plicated,  it  is  a  question  for  the  jury  to  de- 
termine." 

In  the  exercise  of  the  power  to  determine 
what  is  a  reasonable  time,  or  whether  an 
act  is  done  within  a  reasonable  time,  accord- 
ing to  the  law  merchant,  the  courts  have  al- 
ways taken  judicial  notice  of  some  of  those 
customs,  habits,  and  practices  which  may  be 
deemed  to  be  a  part  of  the  knowledge  and 
information  of  the  people  generally,  and  al- 
so of  customs  and  practices  peculiar  to 
banks  and  other  financial  and  commercial 
institutions.  They  have  determined  repeat- 
edly what  is  a  reasonable  hour  for  presen- 
tation of  a  bill  for  acceptance  at  the  place 
of  business  of  a  trader,  as  well  as  for  the 
presentation  of  a  note  or  other  negotiable 
instrument  at  a  bank,  marking  a  distinction 
between  the  two  classes  of  institutions  due  to 
the  known  difference  In  their  hours  of  busi- 
ness. What  is  a  sufficient  presentation  in 
point  of  time  at  the  place  of  business  of  a 
merchant  might  not  be  sufficient  in  the  case 
of  a  bank.  Numerous  illustrations  of  this 
will  be  found  in  the  reported  cases.  In  make- 
ing  such  distinctions  the  courts  necessarily 
take  Judicial  notice  of  the  difference  In  meth- 
ods of  transacting  business.  In  some  in- 
stances they  have  expressly  declared  their 
power  to  take  judicial  notice  of  such  mat- 
ters. Thus,  in  Davis  &  Ck).  v.  Hanly,  12 
Ark.  645,  it  is  said:  "This  court  will  take 
judicial  notice  of  'the  general  customs  and  us-' 
ages  of  merchants'  as  well  as  of  the  'general 
customs  of  our  own  country,'  as  matters  that 
are  generally  known."  Wlgmore  on  Ev.,  at 
section  2580,  says:  "Courts  are  found  notic- 
ing, from  time  to  time,  a  varied  array  of  un- 
questionable facts,  ranging  throughout  the 
data  of  commerce,  industry,  history,  and  nat- 
ural science.  It  is  unprofitable,  as  well  as 
Impracticable,  to  seek  to  connect  them  by  gen- 
eralities and  distinctions;  for  the  notorious- 
ness of  a  truth  varies  much  with  differences 
of  period  and  of  place."  In  the  note  to  this 
section  the  author  cites  a  vast  number  of  in- 
stances illustrating  the  proposition.  As  in- 
dicated by  his  language,  the  basis  of  judi- 
cial notice  is  the  common  notoriety  of  the 
thing  which  the  courts  judicially  observe. 
While  a  court  cannot  take  judicial  notice  of 
the  existence  of  a  bank  in  any  particular 
place,  nor  of  the  peculiar  methods  of  busi- 
ness adopted  by  any  bank,  they  must  pre- 
sume that  every  bank  operates  under  some 
reasonable  rules  and  regulations  in  the  tran- 
saction of  their  business;  and  that  parties,  in 
dealing  with  them  or  making  themselves 
parties  to  commercial  paper,  contemplated 
the  delay  Incident  to,  as  well  as  the  prompt- 
ness designed  to  be  effectuated  by,  such  rules 
and  regulations.  They  do  not  expect  a  bank, 
fiandling  a  large  number  of  important  secur- 
ities or  commercial  instruments  each  busi- 
ness day,  to  give  to  one  any  particular  or 
special  attention  not  ordinarily  given  to  oth- 
ers of  the  same  class.  It  is  notorious  that, 
for  business  purposes,  banks  open  their  doors 


later,  and  close  them  earlier,  than  other  in- 
stitutions, and  that,  as  a  rule,  in  cities  and 
towns  of  considerable  size,  they  are  never 
open  earlier  than  9  o'clock  a.  m.  Charleston 
is  a  city  of  considerable  proportions,  in 
which  there  must  necessarily  be  a  number  of 
banks,  doing  business  after  the  manner  and 
customs  adopted  by  banks  generally  through- 
out the  country.  Hence,  it  requires  no 
strain  of  judicial  cognizance  to  say  that  they 
are  not  open  for  business  before  9  o'clock  a. 
m.  As  the  evidence  discloses  that  the  last 
mail  leaving  Charleston  for  Montgomery 
must  have  gone  very  soon  after  the  banks 
opened  in  September,  1900,  the  forwarding  of 
the  check  by  that  mail  would  have  required 
more  than  ordinary  diligence.  A  bank  is 
entitled  to  a  reasonable  time  after  the  com- 
mencement of  business  in  which  to  perform 
any  given  duty.  It  cannot  be  expected  to 
lay  aside  all  other  matters  and  give  its  at- 
tention to  that  one.  "Banks  would  be  kept 
in  continual  fever  if  they  were  obliged  to 
send  out  a  check  the  moment  it  was  paid 
In."  Lord  Ellenborough,  in  Rickford  v. 
Ridge,  2  Campb.  537.  It  is  not  a  question 
of  what  it  is  possible  for  banks  to  do,  but 
one  of  what  they  do,  and  of  what  the  parties 
to  the  paper  know  to  be  the  custom  and 
practice  of  banks.  .Since  the  mail  must  have 
left  Charleston  between  9  and  10  o'clock 
a.  m.,  it  must  have  been  closed  at  the  post 
office  very  soon  after  the  banks  opened;  for 
some  time  is  required  for  the  preparation  of 
it  and  for  carrying  it  from  the  post  offic:«  to 
the  railway  station.  It  is  highly  probable 
that  this  mail  closed  just  about  the  time 
the  banks  opened,  and  it  is  reasonably  cer- 
tain that  it  was  closed  within  a  few  minutes 
after  the  opening  of  the  banks.  AH  this 
the  drawer  of  the  check  must  be  deemed  to 
have  contemplated.  He  was  bound  to  know 
that  the  usual  method  of  collecting  checks 
is  to  indorse  them  to  the  banks  to  t^  forward- 
ed by  mail  for  presentment  Both  parties, 
in  view  of  their  knowledge  of  this  method 
of  transacting  such  business,  are  deemed  to 
have  agreed  to  be  bound  by  the  delays  inci- 
dent to  this  mode  of  demanding  payment 
It  may  be  said  that  both  contemplated  the 
possible  Insolvency  of  the  bank  on  which  the 
check  was  drawn,  or  were  bound  to  know 
that  such  a  thing  might  happen;  but  the 
drawer,  by  allowing  his  money  to  remain 
in  that  bank,  and  the  payee,  by  accepting 
the  check  upon  it,  each  evinced  belief  In  Its 
solvency,  and  the  former  a  willingness  to 
take  the  risk  thereof,  during  the  reasonable 
period  of  time  necessary  for  the  presentation 
of  the  check  in  due  course  of  business,  by 
the  means  which  both  parties  knew  tlie 
banks  generally  employ  for  that  purpose 
As  long  ago  as  1853,  the  Supreme  Court 
of  New  Jersey,  in  Burgess  v.  Vreeland,  24 
N.  J.  Law,  71,  59  Am.  Dec.  408,  expressed 
the  opinion  that  a  mail  closing  at  half  past 
9  in  the  morning  would  be  before  usual 
business  hours.    If  since  that  time  there  hab 
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been  any  change  in  this  respect  it  cannot  be 
deemed  to  have  been  to  the  contrary  of,  or 
in  conflict  with,  this  proposition.  The  tend- 
ency is  to  limit,  rather  than  extend,  the 
business  day  in  all  branches  of  industry  and 
commerce.  A  bank  is  not  required  to  take 
advantage  of  a  mail  which  closes  before,  or 
at  the  time  of,  the  opening  of  business.  In 
Chick  V.  Pillsbury,  24  Me.  458,  41  Am.  Dec. 
304,  It  was  expressly  decided  that  a  con- 
venient time  after  the  commencement  of  busi- 
ness hours  of  the  day  is  allowed  for  the  mail- 
ing of  a  notice  of  dishonor.  In  Haskell  v. 
Boardman,  8  Allen  (Mass.)  38,  it  was  held 
that  the  mailing  of  a  notice  of  protest  at 
10  o'clock  a.  m.  was  not  due  diligence;  it 
api)earing  that  the  only  mall  for  that  day 
departed  at  10  o'clock.  It  was  sent  by  an 
individual  to  a  prior  indorser  for  the  pur- 
pose of  binding  him.  The  rule  in  such  case 
would  be  different,  for  the  reason  that 
there  is  no  presumption  that  an  individual 
engaged  In  business  other  than  banking  does 
not  commence  business  at  an  early  hour.  On 
the  contrary,  it  Is  a  matter  of  common  knowl- 
edge that  merchants  and  traders  open  their 
places  of  business  at  an  earlier  hour  than 
banks.  Moreover,  in  tliis  instance,  the  evi- 
dence shows  the  mail  must  have  closed 
long  before  10  o'clock.  ''What  is  a  reason- 
able time  must  depend  upon  circumstances, 
and  in  many  cases  upon  the  time,  the  mode, 
and  the  place  of  receiving  the  bills,  and 
upon  the  relations  of  the  parties  between 
whom  the  question  arises."  Dan.  Neg.  Instr. 
§  005.  That  the  check  in  this  case  was  not 
actually  put  In  course  of  presentment  can 
make  no  difference.  It  is  enough  to  make  the 
drawer  liable,  that.  If  It  had  been,  the  time 
allowed  by  the  rule  of  diligence  was  not 
sufficient  Cox  v.  Boone,  8  W.  Va.  500,  23 
Am.  Rep.  627. 

In  view  of  these  principles  the  court  clearly 
erred  in  giving  the  following  instruction: 
"The  court  instructs  the  Jury  that,  if  they 
believe  the  plaintiff  could  by  due  diligence 
have  presented  the  check  in  question  to  the 
bank'  upon  which  it  was  drawn  before  it 
failed,  it  was  the  duty  of  plaintiff  to  do  so ; 
and,  if  the  Jury  further  believe  the  plaintiff 
failed  to  use  due  diligence  in  such  respect, 
and  Its  lack  of  diligence  caused  the  loss  of 
the  amount  of  the  check  to  the  defendant  the 
defendant  is  not  liable  to  the  plaintiff  for 
the  amount  of  the  check,  but  may  find  for 
the  plaintiff  for  the  sum  of  $22.60,  Interest 
from  November  15,  1901."  There  was  no 
evidence  of  lack  of  diligence.  On  the  con- 
trary, the  evidence  showed  that  by  the  exer- 
cise of  due  diligence,  the  loss  would  not  have 
been  averted. 

An  assignment  of  error  Is  predicated  on 
the  action  of  the  court  in  giving  the  following 
instruction:  "The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  that 
W.  G.  Hubbard  was  the  collector  of  the 
plaintiff  and  had  authority  to  collect  as 
agent  and  as  such  agent  and  collector  ac- 


cepted the  check  of  the  defendant  his  act 
in  so  accepting  the  said  check  was  the  act 
of  the  plaintiffs."  This,  however,  is  a  prop- 
er instruction.  It  was  the  duty  of  the  agent 
to  forward  the  check  to  his  principal,  and 
delivery  to  liim  was  delivery  to  the  prin- 
cipal; but  it  must  have  been  contemplated 
that  he  would  promptly  forward  It  and 
that  the  time  allowed  for  presentment  would 
be  correspondingly  extended.  Rosenthal  v. 
Ehrlicher,  154  Pa.  396,  26  AtL  435;  Bank 
of  Grafton  v.  Buckannon  Bank,  80  Md.  475, 
31  Atl.  302,  27  L.  R.  A.  332;  Balkwlll  v. 
Bridgeport,  etc.,  Co..  62  111.  App.  6G3; 
Gifford  V.  Harden,  88  Wis.  538,  60  N.  W. 
1064,  43  Am.  St  Rep.  925. 

The  rejection  of  the  following  offer  of 
evidence  is  also  complained  of :  "Here  plain- 
tiff offered  to  prove  by  witness  (W>  G.  Hub- 
bard) that  he  stated  to  8.  B.  Morgan  (mana- 
ger of  defendant),  and  that  Morgan  knew,  his 
regular  course  to  be  leaving  Montgomery  on 
Monday  and  go  up  on  the  C.  &  O.  railroad 
and  back  on  Friday  evening  on  the  same 
week  to  Charleston.**  In  this  no  error  was 
committed,  for  the  materiality  of  the  pro- 
posed evidence  was  not  shown.  If  Morgan 
knew  of  this  practice,  it  does  not  follow 
that  he  knew  the  agent  habitually  carried 
checks  with  him  over  this  route,  delivering 
them  to  his  principal  on  Friday.  Jackson  v. 
Hough,  38  W.  Va.  236,  18  S.  B.  575. 

It  is  hardly  necessary  to  say  that  If  a 
different  state  of  evidence  should  appear  on 
the  new  trial  to  be  allowed,  the  rulings  of 
the  court  will  have  to  be  varied  so  as  to 
conform  thereto.  The  law  here  declared  is 
applicable  only  to  the  evidence  In  the  trial 
which  resulted  In  the  judgment  now  under 
review. 

For  the  reasons  stated,  the  Judgment  will 
be  reversed,  the  verdict  set  aside,  a  new 
trial  allowed,  and  the  case  remanded. 


(^  W.  Va.  106) 

REEL  V.  REEL  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  20,  1906.) 

1.  Trust— Resulting  Trust. 

One  taking  a  deed  for  land  knowing  that 
another  has  a  valid,  equitable  title  to  the  same 
land  from  the  same  vendor  is  held  in  equity  as 
holding  the  legal  title  in  trust  for  the  benefit  of 
the  first  purchaser,  and  equity  will  compel  him 
to  pass  the  legal  title  to  such  first  purchaser. 

[Ed.  Note. — For  cases  in  point  see  vol.  47,  , 
CJent  Dig.  Trusts,  §  145.] 

2.  Specific    Performancb  —  Oral  Cowtbactt 
AS  TO  Land. 

An  oral  contract  by  a  father  to  convey 
land  to  his  son  in  consideration  that  he  shall 
support  the  father  Is  not  enforceable  in  equity, 
unless  the  possession  has  been  transferred  to  the 
son  under  the  contract 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  44, 
Cent  Dig.  Specific  Performance,  §§  115-118.] 

3.  Debd—Delivert. 

Though  the  grantor  tender  to  the  grantee 
a  deed  with  intent  to  deliver    it  yet  if  the 
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grantee  refuse  to  accept  it,  It   Is  not  a  perfect- 
ed deed,  and  passes  no  title. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Deeds,  fi  142.] 

(Syllabus  by  the  Court.) 

Appeal  fram  Circuit  Court,  Randolph 
County. 

9111  by  James  Reel  against  William  O. 
Reel  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.    Reversed. 

Bent  &  Spears,  for  appellants.  Talbott 
&  Hoover,  for  appellee. 

BRANNON,  J.  James  Reel  filed  a  bill  in 
equity  in  the  circuit  court  of  Randolph  coun- 
ty against  William  C.  Reel  and  Andrew 
Fanslar,  setting  up  that  he  was  over  51  years 
of  age,  and  until  the  winter  of  1903  had  lived 
with  his  father  and  mother  on  the  farm; 
that  his  mother  was  dead,  and  one  of  two 
sisters  was  dead,  and  the  other  was  the  wife 
of  Andrew  Fansler;  that  the  daughters,  up- 
on  marriage,  had  left  home,  but  he  remain- 
ed; that,  when  21,  he  told  his  father  that 
he  was  going  away  from  home  to  earn 
money  for  himself;  that  his  father  told 
him  that  he  was  his  only  son,  and,  if  he 
would  remain  at  home  with  his  father  and 
mother  and  aid  in  supporting  and  caring  for 
them,  he  would  give  all  the  lands  he  might 
own  at  his  death  to  him,  James  Reel;  that 
he  and  his  father  made  a  definite  agreement 
to  that  effect,  the  father  agreeing  to  convey 
the  lands  to  him  at  his  death;  that  In  execu- 
tion of  the  agreement  he  remained  at  home 
with  his  father  and  mother,  and  worked  on 
the  farm  with  his  father,  clearing  land, 
cropping  the  land,  building  a  house  on  it  for 
the  family,  paying  the  taxes,  and  sometimes 
working  elsewhere  for  wages,  and  devoting 
bis  earnings  to  the  support  of  the  family; 
that  his  father,  in  execution  of  said  agree- 
ment, went  to  Amos  Canfleld,  and  had  him 
to  draw  a  deed  conveying  two  tracts  of 
land,  one  of  31 V^  acres,  the  other  56  acres, 
to  said  James  Reel,  and  signed  and  acknowl- 
edged it;  that  his  father  brought  the  deed 
home,  and  informed  the  plaintiff  that  he  had 
placed  said  deed  in  a  chest  or  drawer,  and 
told  plaintiff  to  take  it  and  have  it  recorded, 
but,  as  plaintiff  seldom  went  to  the  county 
seat,  he  left  the  deed  where  his  father  had 
placed  it;  that  afterwards,  September  1. 
1902,  his  father  had  conveyed  to  Andrew 
Fansler  the  same  tracts  in  consideration  of 
support  and  maintenance  during  life;  that 
the  deed  was  made  and  put  on  record,  with- 
out the  knowledge  of  the  platrtiff;  that 
Fansler  was  fully  informed  through  years 
of  the  said  agreement  between  William  O. 
Reel  and  the  plaintiff,  and  when  he  took 
the  deed  Fansler  knew  that  William  C.  Reel 
had  made  the  deed  to  the  plaintiff,  and  had 
delivered  it  to  him,  though  it  had  never  been 
In  the  bands  of  the  plaintiff  or  put  on  record; 
that  Fansler  had  moved  on  the  farm,  driven 
plaintiff  away,  and  was  living  on  the  farm 
with   William   a   Reel;    that  Fansler   had 


fraudulently  and  corruptly  induced  William 
C.  Reel  to  make  the  deed  to  him.    The  bill 
claims  that  the  placing  of  the  deed  In  the 
drawer  was  in  law  a  delivery  of  it,  and  it 
sought  to  compel  the  defendants  to  surren- 
der it  to  him.  If  in  their  possession,  and,  if 
not,  to  compel  them  to  convey  the  land  to 
the  plaintiff,  reserving  a  lien  for  the  father's 
support;  and,  if  that  could  not  be  done,  that 
the  lands  be  charged  with  $1,000  compensa- 
tion for   work   and  labor  done  and  money 
spent  by  James  Reel  for  his  father,  as  a 
judgment  for  it  would  be  unavailing  against 
his  father,  as  he  was  insolvent    William  C. 
Reel  and  Fansler  demurred  to  the  bill  for 
want  of  equity  Jurisdiction,  and  answered, 
denying  that  James  Reel  had  supported  him. 
William  O.  Reel  admitted  that  for  a  short 
time  prior  to  the  year  1900  he  did  propose 
to  make  his  son  a  deed  for  the  land  in  con- 
sideration  of   support   of   himself   and    his 
wife,  and  that  for  a  time  James  Reel  agreed 
to  the  proposition,  and  it  was  a  mutual  un- 
derstanding that  such  deed  would  be  made; 
but  the  answer  averred  that  finally  the  plain* 
tiff  refused  to  accept  any  such  deed  for  the 
support  and  maintenence  of  his  father  and 
mother.    The  answer  stated  that  James  Reel 
simply  lived  at  home,  sharing  in  the  prod- 
uct of  the  little  farm  along  with  other  mem- 
bers of  the  family,   until   about  the  year 
1900,  when  he  (the  father)  did  agree  to  con- 
vey to  the  son  the  land  in  consideration  of 
such  maintenance,  but  the  son  refused  to 
consummate    the    agreement    The    answer 
admits  that  on  the  19th  of  January,  1900,  Will- 
iam 0.   Reel  did   sign  and  acknowledge  a 
deed  whereby  he  intended  to  convey  to  his 
son  the  land,  and  that  he  informed  his  son 
that  he  had  made  the  deed  and  offered  it 
to  him,  and  his  son  declined  to  accept  it 
and  never  did  accept  it  and  authorized  his 
father  to  convey  the  land  to  Fansler,  and 
authorized  him. to  make  the -deed  to  Fansler 
which  he  did  make.    Fansler  admits  that 
when  he  took  the  deed  for  the  land,  he  was 
aware  of  the  existence  of  the  said  deed  to 
James  Reel;    but  that  before  the  deed  was 
made  to  him  (Fansler)  James  Reel  had  de- 
clined to  accept  said  deed,  had  declined  to 
assume    the    obligation    of    supporting    his 
father  and  mother,  and  that  James  Reel  got 
possession  of  the  said  deed  from  his  father 
to  him,  and  delivered  it  to  Fansler,  and  urged 
him  to  undertake  the  support  of  his  father 
and  mother,  and  after  hesitation  he  (Fansler) 
agreed  to  do  so,  and  accepted  a  deed  for  the 
land,    which    was    executed   with   the    fall 
knowledge  and  consent  of  James  Reel,  and 
that  he  took  possession  under  this  deed,  paid 
back  taxes  on  the  land,  and  ever  since  had 
been  complying  with  his  obligation  to  sup- 
port William  0.  Reel.    Fansler  filed  the  said 
deed  to  James  Reel  from  his  father;   it  be- 
ing in  his  possession.    A  decree  in  the  case 
declared  that  the  deed  from  William  C.  Reel 
to  James  Reel  had  been  delivered  to  James 
Reel,  and,  the  deed  being  filed  In  the  papers. 
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tt  was  decreed  that  the  legal  title  to  the 
land  was  In  James  Reel,  and  gave  blm  leave 
to  withdraw  said  deed  and  place  it  on  reconL 
The  deed  to  Fansler  was  canceled  as  in 
fraud  of  the  right  of  James  Reel.  William 
C.  Reel  and  Fansler  appeal. 

Equity  jurisdiction  is  denied  because,  on 
the  theory  of  the  bill  that  the  deed  to 
James  Reel  was  perfected  by  delivery,  he 
could,  sue  in  ejectment,  and,  being  out  of 
possession,  must  sue  at  law,  and  not  in 
equity,  to  remove  a  doud;  citing  Smith  v. 
O'Keefe,  43  W.  Va.  172,  27  S.  E.  353.  II 
we  held  that  the  deed  to  James  Reel  was 
consummated  by  delivery,  we  must  needs 
decide  the  question  whether  one  holding  legal 
title  out  of  possession  can  sue  in  equity  to 
remove  a  cloud  arising  from  a  second  deed 
by  the  same  grantor,  taken  with  knowledge 
of  the  first;  but  we  are  of  the  (pinion  said 
deed  was  not  perfected  by  delivery,  which 
is  an  indispensable  element  in  the  elemen- 
tary definition  of  a  deed.  Therefore  we  have 
a  suit  in  equity  by  one  claiming  to  have 
first  an  oral  contract  for  the  conveyance  of 
land  by  a  father  to  a  son  on  consideration 
of  work  and  labor  at  home  for  the  support  of 
the  tath&c  and  his  family,  and  then  the  con- 
tract evidenced  by  a  deed  executed  in  all  re- 
spects, except  by  delivery,  and  the  bill  seek- 
ing enforcement  of  such,  contract  as  against 
the  father,  or  the  right  to  enforce  involved  in 
the  suit  as  a  necessary  element  and  seeking 
to  annul  a  deed  accepted  by  another  person 
from  the  same  vendor  for  the  same  land, 
with  notice  of  the  right  of  him  claiming 
under  such  contract,  and  seeking  its  cancella- 
tion, or  to  compel  him  to  pass  the  legal  title 
by  deed.  I  suppose  it  would  be  immaterial 
whether  a  decree  of  relief  be  to  enforce  the 
contract  by  compelling  a  deed  from  the 
father  and  canceling  the  deed  to  Pansier,  or 
compelling  Fansler  to  pass  the  legal  title  to 
James  Reel,  the  latter  being  the  more  usual 
mode  of  decree,  simply  treating  him  as  hold- 
ing title  as  a  quasi  trustee  for  James  Reel. 
Surely  this  state  of  facts  presents  a  case  of 
equity  jurisdiction  of  frequent  occurrence. 
Equity  follows  the  legal  title  into  the  hands 
of  its  fraudulent  holder,  and  makes  him  hold 
that  title  as  held  in  trust,  and  compels  him  to 
execute  the  trust  by  conveyance.  Davis  v. 
Settle,  43  W.  Ya.  17,  26  S.  B.  557.  He  takes 
the  shoes  of  the  vendor,  and  equity  will 
make  him  do  what  it  would  have  made  the 
vendor  do.  1  Beach,  Mod.  Eq.  §  346;  2 
Pomeroy,  Eq.  (3d  Ed.)  S  591.  It  is  a  clear 
case  of  jurisdiction  in  equity.  Though  I 
think  it  contrary  to  the  weight  of  authority, 
yet  under  Bowles  v.  Woodson,  6  Grat  (Va.) 
78,  and  Parrlll  v.  McKinley,  9  Grat  (Va.; 
1,  58  Am.  Dec.  212,  the  undelivered  deed 
would  be  good  as  a  memorandum  to  answer 
the  demand  of  the  statute  of  frauds  that  a 
contract  for  sale  of  land  be  in  vnriting,  and 
we  would  have  to  say  whether  the  mere  oral 
contract  would  be  enough.  For  myself,  I  do 
not  see  why  it  is  not  juAt  as  requisite  that 
52  8.E.— 66 


the  memorandum  of  the  sale  contract  bv 
delivered  as  that  a  deed  be;  and  so,  I  think, 
say  the  authorities.  But  I  concede  that 
these  cases  eliminate  the  question  of  a  writ- 
ing. As  we  find  that  James  Reel  refused 
to  accept  the  deed — repudiated  It — it  might 
be  said  that  he  would  fall  back  on  his  oral 
contract  No;  because  refusing  to  support 
his  father,  renouncing  the  contract,  author- 
izing Fansler  to  assume  the  burden  of  his 
father's  support,  and  take  a  conveyance, 
would  operate  to  repudiate  also  the  oral  con- 
tract, and  estop  James  Reel  from  claiming 
against  Fansler.  I  am,  however,  free  to  say 
that  the  oral  agreement  is  not  enforceable 
by  specific  performance,  as  it  was  not  exe- 
cuted by  a  transfer  of  possession.  There 
was  no  change  as  to  possession.  The  con- 
tract was  not  to  take  effect  by  possession 
until  the  father's  death.  The  father  re- 
mained in  possesUon.  Harrison  v.  Harrison, 
36  W.  Va.  656,  15  S.  E.  87;  Ratliff  v. 
Sommers,  55  W.  Va.  30,  46  S.  E.  712.  As 
the  oral  contract  is  not  good,  James  Reel 
can  have  no  right  as  against  his  father.  Nor 
can  he  against  Fansler,  so  far  as  that  oral 
contract  goes;  for  there  was  nothing  in  it 
no  vested  right  under  it,  with  which  to  af- 
fect Fansler  with  notice.  Central  Land  Co. 
V.  Laidley,  82  W.  Va.  134,  9  S.  E.  61,  8  L. 
R.  A.  826,  25  Am.  St  Rep.  797. 

A  deciding  question  in  the  case  is,  was 
that  deed  delivered  to  James  Reel?  If  so, 
it  passed  title,  though  not  recorded,  and 
Fansler  liaving  notice  of  it  would  take  no 
title  by  his  deed.  On  the  other  band.  If  that 
deed  was  not  delivered,  James  Reel  got  no 
title,  and  F^ansler  took  good  title.  This 
tnms  on  evidence,  and  we  cannot— ought  not 
— enter  into  details.  The  father  seems  to  be 
an  intelligent  plain  country  man,  of  78  years. 
He  swears  ^at  he  talked  several  years  of 
deeding  the  land  to  his  son,  and  had  a  deed 
drawn  and  acknowledged,  brought  it  home, 
and  said:  "Says  I  to  Jim,  'Here  is  the  deed,* 
and  patted  my  hand  on  the  deed,  and  says 
I,  'it  is  no  account  to  you  till  you  take  it 
and  get  it  recorded.'  Says  he,  *I  don't  want 
the  deed' — swore  he  would'nt  have  it"  He 
repeats  several  times  that  his  son  declined  to 
accept  the  deed,  and  cursed  and  abused  him 
for  making  it  He  swears  that  his  son  told 
him  to  convey  the  land  to  Fansler.  He  adds: 
"Says  I  to  Jim,  'If  I  make  a  deed  to  Fansler,' 
says  I,  'if  I  do  this  now,  the  very  first  time 
you  get  out  of  humor  you  will  swear  that  I 
have  no  right  to  make  it  to  him,  and  it  was 
against  his  orders,  and  you  get  the  least  bit 
mad  you  will  be  for  killing  me,  and  may  be 
will  do  it'"  This  is  the  old  man's  state- 
ment reiterated  in  several  forms  during  his 
examination.  Fansler,  Sallle  Courtney,  and 
Sarah  Wood  were  present  and  heard  the  con- 
versation, and  pointedly  confirm  him.  All 
four  say  he  repeated  at  different  times  this 
refusal  to  accept  the  deed.  All  say  that 
when  the  father  and  Fansler  were  about  to 
start  to  Elkins  to  have  the  deed  to  Fansler 
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written,  James  delivered  his  deed  to  Pansier, 
and  consented  to  his  father  conveying  the 
land  to  Pansier,  and  that,'  when  they  return- 
ed in  the  evening  with  the  deed,  he  was  In- 
formed that  the  deed  had  been  made  to 
Pansier,  and  approved  it.  He  waited  15 
months  before  suing.  It  is  argued  that  it  is 
unreasonable  to  say  that  James  Reel  at  the 
age  of  51  would  thus  relinquish  his  life  long 
home.  Not  so  when  we  reflect  that  his 
father  was  an  aged  man,  his  power  to  labor 
gone,  frail  of  body,  somewhat  fretful,  and 
the  son  himself  without  means,  coming  to 
an  age  when  his  own  pow^  to  labor  was 
decreasing,  he  cliildless  and  wifeless.  Who 
would  perform  the  arduous  housework  which 
the  assumption  of  this  heavy  burden  of  sup- 
porting his  father,  perhaps  for  many  years 
In  the  feebleness  of  old  age,  would  impose? 
Quite  reasonable  that  James  Reel  would  pre- 
fer that  Pansier  and  his  wife,  the  old  man's 
daughter,  should  bear  this  heavy  burden. 
James  talked  about  going  elsewhere.  If  he 
should  do  so,  bow  could  he  take  care  of  his 
father?  As  a  matter  of  law,  if  the  old  man 
did  deposit  the  deed  in  a  chest,  giving  leave 
to  James  to  take  It,  that  would  be  clear  de- 
livery. If  he  retained  power  and  dominion 
i>ver  it,  it  was  not  Ward  v.  Ward,  43  W. 
Va.  1,  26  S.  B.  542;  Gaines  v.  Keener,  48 
W.  Va.  56,  35  S.  B.  856 ;  Adams  v.  Baker,  50 
W.  Va.  249,  40  S.  B.  356.  But  in  this  case 
there  was  refusal  to  accept — ^a  disafl!irmance. 
It  requires  not  only  delivery  by  the  grantor  to 
make  a  deed,  but  acceptance  by  the  grantee. 
No  matter  how  distinct  the  offer  or  words  of 
delivery  on  the  grantor's  part,  if  the  deed 
is  refused  by  the  grantee,  there  is  no  deed. 
Guggenheimer  v.  Lockridge,  39  W.  Va.  457, 
19  S.  B.  874.  When  a  deed  is  for  one's  bene- 
fit, there  is  a  presumption  of  acceptance;  but 
why  speak  of  that  in  the  face  of  express  re- 
jection? 

James  Reel's  version  is  different,  but  in- 
consistent and  unreasonable.  He  says  that, 
when  his  father  brought  his  deed  home,  he 
did  not  tell  him  it  was  a  deed,  but  said:  "It 
was  a  little  script  of  paper,  and  put  it  in 
the  chest  I  never  seen  it  He  said  to  take 
it  and  put  in  the  clerk's  office.  I  can  neither 
read  nor  write."  How  unreasonable!  Is  it 
probable  his  father  would  call  it  a  "script" 
of  paper?  And  is  it  reasonable  that  James 
Reel  could  believe  it  to  be  a  script  of  paper, 
when  his  father  told  him  to  take  it  to  the 
clerk's  office?  But  his  bill  does  not  hint  that 
his  father  called  it  a  "script,"  as  it  pointedly 
says  that  his  father  got  Canfield  to  write 
"a  deed  conveying  to  plaintiff  the  31%  acres 
and  56  acres  of  land,  and  after  the  deed  was 
written  it  was  signed  by  William  0.  Reel, 
acknowledged,  and  said  Reel  brought  the 
deed  from  the  residence  of  said  Canfield  to 
the  residence  of  said  Reel,  and  when  he  came 
home  he  informed  plaintiff  that  he  had  pla- 
ced said  deed  in  a  chest  and  told  plaintiff 
to  take  it  and  have  it  placed  on  record." 
Utterly  Inconsistent  with  his  statement  that 


he  did  not  know  It  was  a  deed*  He  admltii 
that  Canfield  told  him  that  it  was  a  deed 
for  the  land.  He  told  Bvorett  that  his 
father  had.  made  him  a  deed.  Also,  he  told 
Canfield  that  his  father  had  so  informed  him. 
All  this  shows  that  he  knew  it  was  a  deed. 
And  he  pointedly  swears  as  to  that  paper 
that  he  did  not  accept  it  The  defense  in 
volume  and  force  of  testimony  has  the  better 
of  the  case  greatly.  Therefore  the  deed  in 
question  never  took  effect 

As  to  the  claim  for  a  lien  on  the  land  for 
work  and  labor,  I  know  of  no  law  to  create 
it,  and  none  is  shown. 

Decree  reversed,  and  bill  dismissed. 


(G9  W.  Va.  113) 

WADB  V.  McDOUGI/B. 

(Supreme  Court  of  Appeals   of  West  Virginia. 
Feb.  20,  1906.) 

L  Bjectment— Right  of  Regovsbt. 

A  plaintiff  in  ejectment  must  locate  his  own 
land  and  recover  upon  his  own  title,  and  the 
fact  that  the  defendant's  land  does  not  cover 
the  land  in  dispute  or  lie  where  the  defendant 
claims  it  to  lie,  or  that  his  title  is  not  good,  is 
immaterial   and    irrelevant 

[Ed.  Note. — For  cases  in    point,  see  voL  17, 
Cent  Dig.  Ejectment,  §§  16-20.] 

2.  Adverse  Possession— <3olob    of    Titlb-- 
BviDENCE— Commissioner's  Deeo. 

A  deed  from  a  special  commissioner  pur- 
porting to  be  made  under  authority  of  a  de- 
cree is  admissible  in  evidence  to  give  color  of 
title  for  adverse  possession,  though  such  decree 
is  not  shown. 

[Ed.   Note. — For  cases  in    point,  see  voL   1, 
C^t  Dig.  Adverse  Possession,  (§  445,  446.] 

8.  Evidence— Statements  of  Third  Persons. 
Statements  by  a  person  cutting  timber  on 
land  or  cultivating  11^  that  he  is  so  doing  under 
authority  of  a  certain  pnerson  as  owner,  made 
while  so  doingj  are  admissible,  when  the  ques- 
tion of  possession  by  such  owner  is  involvecL 

[Ed.  Note. — ^For  cases  in  point,  see  vol,  20, 
Cent  Dig.  Evidence,  §  1111.] 
4.  Ejectment— Judgment— Effect. 

A  verdict  and  judgment  in  ejectment,  by 
which  the  plaintiff  recovers  land  in  fee,  of  their 
own  force  vest  title  In  him,  and  take  title  from 
the  defendant,  if  he  had  any. 

[Ed.  Note. — For  cases  in  point,  see  vol,  17, 
Cent.  Dig.  Ejectment,  §  379.] 

6.  Same— Adjudication  as  to  Boundabt. 
A  verdict  and  judgment  in  ejectment  fix- 
ing a  line  are  final  and  conclusive  between  the 
parties  and  their  privies  in  estate  as  to  the  loca- 
tion of  such  line. 

[Ed.  Note. — For  cases  in  point,    see  voL  17, 
Cent  Dig.  Ejectment,  5  379.] 

6.  Same  — Effect   of  Judgment  —  Advebsk 
Possession. 

A  verdict  and  judgment  in  ejectment  by 
which  the  plaintiff  recovers  the  contested  land 
destroy  all  title  in  the  defendant  at  the  date  <tf 
the  judgment.  The  defendant,  by  adverse  pos- 
session beginning  after  judgment,  may  acquire 
title ;  but  possession  prior  to  the  judgment  can- 
not be  considered. 

[Ed.  Note. — For  cases    in  point,   see  vol.  17, 
Cent.  Dig.  Ejectment,  §  379.] 

7.  Boundaries— Agreed  Lin»— Vauditt   of 
Agreement. 

To  make  valid  an  oral  agreement  to  fix  a 
line   between    two   contiguous    tracts  of    land 
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there  must  be  doubt  and  uncertainty  as  to  the 
true  place  of  the  line,  else  the  agreement  is  void. 
Where  there  is,  in  fact,  such  doubt  and  uncer- 
tain^, such  oral  agreement,  if  at  once  carried 
into  execution  by  actual  possession,  is  valid 
without  other  consideration  than  the  settlement 
of  disputed  boundary. 

[Ed.  Note. — For  cases  in  point,    see  vol.    8» 
Cent  Dig.  Boundaries,  §S  215-218.] 

8.  Samb— Requisites— Taking  Possession. 

A  mutual  express  agreement  between  ad- 
Joining  owners  fixing  their  dividing  line  is  of  no 
force,  unless  actually  executed  immediately  by 
taking  possession  actual  up  to  it 

[Ed.  Note. — For  cases  in  point,  see  vol.  8» 
Cent  Dig.  Boundaries,  SS  217-226.] 

9.  Compromise  and  Settlement  —  Offeb  — 
Effect. 

A  person  is  not  bound  by  an  admission  In 
an  offer  to  compromise  not  accepted  by  the 
other  party. 

[Ed.  Note. — For  cases  in  poiijt,  see  voL  20, 
Cent  Dig.  Evidence,  M  745-763.] 

10.  EviDBNOB— Admissions  as  to  Titlb— Bf- 
FBcrr. 

Where  legal  title  to  land  is  vested  in  one, 
his  mere  oral  disclaimer  or  admission  of  no  title 
cannot  devest  his  title.    It  binds  him  not 

[Ed.  Note. — For  cases  in  point,  see  voL  19, 
Cent  Dig.  Estoppel,  <f  178,  174.] 

11.  Boundaries  —  Establishment  bt  Ac- 
quiescence. 

To  establish  a  line  between  adjoining  own- 
ers, in  absence  of  express  agreement  fixmg  it, 
by  acquiescence  and  recognition,  there  must  be 
possession  actual  up  to  it  by  the  party  claim- 
tog  the  benefit  of  the  line,  at  least  for  a  time 
prescribed  by  the  sUtute  of  limitations,  with 
acquiescence  and  recognition  of  such  line  by  the 
other  party,  he  knowing  of  such  claim  by  his 
adversary. 

12.  Adverse    Possession  —  What    Consti- 
tutes. 

Mere  occasional  grazing  cattle  or  cutting 
timber  or  sod  on  land  does  not  constitute  ad- 
verse possession  under  the  statute  of  limitations. 
[Ed.  Note. — ^For  cases  in  point,  see  voL  1, 
Cent  Dig.  Adverse  Possession,  f§  111-115.] 

13.  Same— Neoessitt  of  Inolosube. 

Actual  inclosure  by  fence  is  not  indispen- 
sable for  adverse  possession  under  the  statute 
of  limitations.  It  is  sufficient  if  the  possession 
be  marked  or  held  by  inclosure  by  fence,  by  cul- 
tivation, residence,  clearing,  or  any  plainly  visi- 
ble and  notorious  manifestation  of  sole,  exclu- 
sive possession,  according  to  the  nature  of  the 
case. 

[Ed.  Note. — For  cases  in  point,  see  voL  !♦ 
Cent  Dig.  Adverse  Possession,  Sf  99-104.] 

14.  Same—Absence  of  Color  of  Title. 
Where  there  is  no  color  of  title,  possession, 

for  the  purpose  of  adverse  possession,  is  confined 
to  the  land  in  actual,  open,  notorious,  exclu- 
sive occupation  by  inclosure  by  fence,  residence* 
clearing,  cultivation,  or  such  other  act  notor- 
ious and  open,  according  to  the  nature  of  the 
case,  telling  the  world  of  adverse  possession 
under  his  own  claim. 

[Ed.  Note.— For  cases  in  point  see  voL  1, 
Cent  Dig.  Adverse  Possession,  ft  77-81,  123- 
125.] 

(Syllabus  by  the  Court) 

Error  to  Clrctilt  Court,  Wood  County. 

Action  by  C.  A,  Wade,  as  sheriff,  against 
A.  H.  McDougle.  There  was  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

H.  P.  Camden,  for  plaintiff  in  error.  Mer- 
rick &  Smith,  for  defendant  in  error. 


BRANNON.  P.  Daniel  R.  Neal  brought  an 
action  in  ejectment  in  the  circuit  court  of 
Wood  county  against  A.  H.  McDougle  count- 
ing in  his  declaration  for  a  tract  of  00  acres. 
A  disclaimer  was  made  by  the  defendant  for 
all  of  the  tract  except  a  parcel  of  specified 
boundary  containing  about  15  acres.  A  trial 
resulted  in  a  verdict  and  Judgment  for  the 
plaintiff. 

Defendant's  first  assignment  of  error  Is 
that  the  plaintiff  was  allowed  to  prove  a 
survey,  made  under  an  order  of  survey  in 
the  case,  of  the  land  covered  by  defendant's 
deed.  The  plaintiff  claimed  that  the  deed 
under  which  the  defendant  claimed  does  not 
include  the  land  in  contest.  The  plaintiff 
introduced  a  deed  for  the  60  acres  dated  1st 
February,  1807,  from  William  Logan  to 
Daniel  R.  Neal,  under  which  the  plaintiff 
claimed,  but  traced  no  title  back  to  the  state. 
On  the  strength  of  paper  title,  the  plaintiff 
showed  no  title;  for  to  recover  on  paper  as 
per  se  giving  superior  title,  it  must  trace  back 
to  the  state,  unless  the  title  of  the  contestants 
comes  from  a  common  grantor.  Ronk  7.  Hig- 
ginbotham,  54  W.  Va.  137,  46  S.  E.  128.  No 
show  to  recovery  by  the  plaintiff  on  paper 
title  was  made  in  this  caae.  The  plaintiff 
did  not  even  give  evidence  of  the  boundaries 
of  the  Logan  deed  to  show  that  It  covers  the 
land  in  controversy.  If  the  plaintiff  showed 
no  title  in  liimself,  what  matters  it  where  the 
land  embraced  within  the  defendant's  deed 
lies?  In  ejectment,  the  plaintiff  must,  if  he 
claims  under  paper  title,  locate  his  exterior 
boundary  so  as  to  show  that  his  title  takes 
in  the  disputed  land.  Miller  v.  Holt,  47  W. 
Va.  12,  34  S.  E.  06a  What  matters  it 
whether  the  defendant  hais  title  or  not,  if  the 
plaintiff  himself  has  no  title?  He  must  gain 
on  the  strength  of  his  own  title,  not  on  the 
weakness  of  the  defendant's  title.  Low  v. 
Settle,  32  W.  Va.  600,  9  S.  B.  922.  Thus,  it 
would  seem  that  this  evidence  of  the  defend- 
ant's location  would  be  immaterial,  and  in- 
troduce a  matter,  and  call  on  the  defendant 
to  meet  it,  not  pertinent  to  the  case,  and  cal- 
culated to  hurt  his  defense  before  the  Jury. 
It  could  not  locate  the  plaintiff's  land,  as  he 
had  no  title  to  locate.  If  it  is  said  that  to 
locate  the  defendant's  deed  would  locate  the 
Logan  deed,  as  the  Logan  deed  calls  for  the 
•*Neal  and  Stokely  line,"  the  reply  Is,  the 
Logan  deed  is  not  surveyed,  and  the  deed  to 
Beckwith  does  not  call  for  the  line. 

A  second  assignment  of  error  is  the  admis- 
sion of  evidence  of  surveying  a  line  between 
a  tract  owned  by  the  city,  known  as  the  "city 
hospital  ground,"  and  a  tract  of  Sarah  Neal. 
I  do  not  see  what  light  this  could  throw  on 
the  case.  It  could  add  to  the  intricacy  and 
dlflaculty  of  the  case  and  confuse  the  Jury. 
It  was  not  relevant  Neither  claimed  under 
or  derived  title  from  the  owners  of  those 
tracts.  Their  location  would  not  settle  the 
location  of  the  claims  of  the  plaintiff  or  de- 
fendant The  call  in  a  deed  to  which  the 
Lauch  deed  referred  for  the  Neal  line  was 
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not  binding  on  the  defendant;  it  was  res 
alios  acta. 

A  third  assignment  of  error  is  that  plaintiff 
gave  evidence  to  prove  that  defendant's  deed 
would  not  reach  the  dliq>uted  land  Is  well 
taken  under  principles  stated  above,  that  the 
plaintiff  must  show  that  his  own  right  cov- 
ered the  land.  And  m^e  call  for  distance 
is  not  material  when  a  fixed  line  is  called  for. 

A  fourth  assignment  of  error  is  the  admis- 
sion of  a  deed  from  Taylor,  commissioner, 
to  Sanders;  no  authority  to  make  it  being 
shown,  and  no  connection  being  shown  be- 
tween the  title  of  one  Davis,  whose  title  the 
deed  purports  to  convey,  and  the  plaintiff. 
As  passing  title,  it  was  not  admissible;  but 
the  plaintiff,  after  giving  that  deed  in  evi- 
dence, gave  in  evidence  a  deed  from  said 
Sanders  to  William  Logan,  and  a  deed  from 
Logan  to  the  plaintiff.  As  color  of  title  for 
adverse  possession,  I  see  no  objection  to  the 
deed.  Mullan's  Adm'r  v.  Carper,  37  W.  Va. 
215,  16  S.  E.  527. 

A  fifth  assignment  of  error  Is  the  admis- 
sion in  evidence  of  a  deed  from  Sanders  to 
Logan.  It  is  admissible  for  color  of  title  in 
connection  with  the  deed  from  Logan  to 
plaintiff.  It  is  said  the  descriptions  in  the 
two  deeds  vary.  If  It  were  plain  that  they 
relate  to  different  land,  this  would  be  a  good 
objection ;  but  that  seems  to  me  to  be  a  ques- 
tion of  identity  as  a  fact  for  the  jury,  that 
is  whether  it  could  give  any  color  as  to  the 
land  in  contest  The  fact  that  no  surveying 
was  done  to  .show  the  location  of  the  land 
described  in  the  deed  only  went  to  make  it 
weak  as  affording  color  of  title  for  the  land. 

The  sixth  assignment  of  error  is  the  admis- 
sion in  evidence  of  a  deed  from  Lauck  and 
Logan  to  Logan  and  Leach.  It  is  not  claimed 
that  the  plaintiff  claimed  the  land  in  this 
deed,  or  had  any  privity  with  it,  or  that  It 
bounded  on  the  land  conveyed  to  him  by 
Logan.  It  was  in  no  sense  in  controversy. 
It  was  Irrelevant  producing  confusion  before 
the  Jury.  The  argument  for  it  is  that  Lo- 
gan's deed  to  the  plaintiff  refers  to  this  deed, 
and  this  deed  calls  for  the  Neal  and  Stokely 
line.  What  if  it  does?  Is  it  used  to  locate 
that  line?  It  cannot  do  so.  It  is  a  declara- 
tion by  its  parties  that  that  line  was  there; 
but  does  their  declaration  or  assertion  bind 
the  defendant?  No  surveying  of  its  bounds 
proves  that  declaration  true. 

The  seventh  assignment  of  error  is  in  the 
admission  In  evidence  of  a  deed  from  Logan 
and  Leach  to  Parkersburg.  What  has  been 
said  under  the  sixth  assignment  here  applies. 

The  eighth  assignment  of  error  is  the  ad- 
mission in  evidence  of  a  decree  of  partition 
and  plat  of  lands  of  Bradford's  estate.  They 
were  transactions  between  strangers  to  this 
suit  not  involving  the  land  in  dispute.  It  is 
claimed  that  these  papers  are  admissible,  as 
Beckwith's  deed,  under  which  defendant 
claims,  calls  for  this  Bradford  land.  That 
would  tend  to  locate  the  land  of  defendant; 
but  the  plaintiff  Is  suing,  and  must  show 


where  his  land  Is,  no  matter  where  m>iy  be 
the  defendant's.  Possibly,  if  the  plaintiff 
had  had  his  tract  under  the  deed  from  Logan 
to  him  surveyed  and  proven,  his  right  to  go  to 
a  line  the  same  as  the  line  of  Bradford,  the 
call  in  Beckwith's  deed  might  be  an  admis- 
sion of  the  location  of  Beckwith's  line;  this 
is  doubtful,  because  the  defendant  was  not 
a  party  to  the  partition  so  as  to  give  it  force 
to  establish  the  true  pldce  of  the  Bradford 
line.  Surely,  the  action  of  parties  to  the 
partition  of  the  Bradford  land  could  not  fix 
its  bounds  so  as  to  bind  Beckwith  to  a  partic- 
ular line  as  being  the  true  place  of  that  line 
called  for  in  his  deed.  It  Is  res  inter  alios 
acta.  Action  of  one  party  does  not  bind 
strangers.  But  this  Bradford  land  was  not 
surveyed,  but  laid  down  by  protraction. 

Where  are  Its  lines  on  the  ground?  I  do 
not  see  that  the  Bradford  land  can  locate  the 
defendant's  land.  Would  that  show  that  the 
defendant's  land  is  in  a  particular  place? 
It  is  an  effort  by  the  partition  of  other 
people's  land,  not  in  controversy  here,  to 
show  that  the  defendant  does  not  own  the 
land  in  controversy  without  showing  that  the 
plaintiff  owns  it  This  partition  has  no 
connection  with  this  suit 

The  ninth  assignment  of  error  is  the  admis- 
sion in  evidence  of  a  deed  from  Phelps  to 
Bradford.  What  does  it  show  shedding  light 
on  this  case?  It  is  between  strangers  to 
it  Can  their  acts  locate  the  land  involved? 
No  survey  of  the  land  mentioned  in  that  deed 
gave  it  local  habitation,  as  may  be  also  said 
of  other  papers  admitted,  even  of  the  deed 
of  Logan  to  the  plaintiff.  It  does  not  pur- 
port to  and  could  not  locate  the  plaintilFs 
boundary.  Not  every  paper  can  be  intro- 
duced in  ejectment  Irrelevant  ones  can- 
not be. 

The  tenth  assignment  of  error  Is  that 
witness  McConnell  was  allowed  for  the  plain- 
tiff to  prove  that  Crummltt  and  Leary,  whom 
he  saw  cutting  timber  and  sod  and  cul- 
tivating, '  told  him  th^  were  doing  so  un- 
der Neal.  They  were  on  the  ground  when 
so  stating.  Declarations  of  one  In  posses- 
sion explanatory  of  the  character  of  hU 
possession — that  is,  how  he  claimed,  under 
whom — are  admissible.  They  are  part  of  the 
act  of  possession,  part  of  res  gestie.  Can- 
not a  tenant  admit  that  he  holds  under  a 
certain  person?  High's  Heirs  v.  Pancake, 
42  W.  Va.  602,  26  S.  E.  536;  24  Am.  &  Eng. 
Ency.  L.  (2d  Ed.)  688-690;  note  to  Marcy 
V.  Stone  (Mass.)  54  Am.  Dec  741;  Leger  v. 
Doyle  (S.  C.)  70  Am  Dec.  240. 

The  eleventh  assignment  of  error  involves 
principles  important  in  the  case.  It  Is  the 
giving  of  an  Instruction  to  the  effect  that 
if  Logan,  at  the  date  of  his  deed  to  the  plain- 
tiff Neal,  February  1,  18G7,  had  been  prior 
to  that  date,  and  claiming  under  the  deed 
from  Sanders  to  Logan,  In  actual  posses- 
sion for  10  years  of  any  part  6f  the  land  In 
controversy  in  this  suit  and  the  deed  to 
Neal  included  the  land  in  controversy,  and 
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the  defendant  during  said  period  did  not 
have  actual  possession  of  any  portion  of  the 
land  In  controversy,  then  Logan  acquired  a 
good  title  to  the  land  In  controversy  and 
by  his  deed  conveyed  the  same  to  Neal.  Con- 
ceding, as  the  plaintiff  must,  and  practical- 
ly does,  that  he  showed  no  title  by  docu- 
ments, his  claim  is  that  his  title  became  per- 
fect under  the  statute  of  limitations.  Let 
us  suppose  that  Logan  had,  and  by  his  deed 
conveyed  to  Neal,  good  title  so  acquired.  As 
will  appear  from  the  report  of  the  case  of 
Beckwith  v.  Thompson,  18  W.  Va.  103,  in 
1871,  Beckwith  brought  an  ejectment  against 
Thompson  and  others  to  recover  a  tract  of 
land  of  225  acres,  which  resulted  In  a  ver* 
diet  and  judgment  for  Beckwith,  affirmed 
by  this  court  14th  May,  1881.  It  was  claim- 
ed  In  that  suit  by  its  defendants  tnat  the 
two  surveys,  below  mentioned,  did  not  ad- 
join on  their  first  two  lines;  but  that  there 
was  vacant  land  between  them,  which  was 
patented  and  claimed  by  defendants.  Thus 
the  case  involved  that  question,  and  if  ad- 
joining, the  question,  where  is  the  Neal- 
Stokely  line?  Beckwith,  the  plaintiff  in  that 
suit,  is  the  same  person  whose  title  vested  in 
McDougle,  as  executor  with  his  will  annex- 
ed, defendant  in  the  present  suit;  and  Neal, 
a  defendant  in  that  former  suit,  Is  the  same 
person,  who  was  plaintiff  in  this  suit,  and 
whose  title  vested  in  Wade,  as  executor  with 
his  will  annexed,  the  plaintiff  by  revival  In 
the  present  suit  Neal  claimed  derivatively 
under  a  grant  from  Virginia  to  James  Neal, 
dating  14th  September,  1785,  for  400  acres, 
beginning  at  a  sugar  tree  standing  on  the 
bank  of  the  Ohio,  and  running  S.  24*  B.  117 
perches  and  S.  39'  W.  243  perches.  Beck- 
with claimed  derivatively  under  a  grant 
from  Virginia  for  1,200  acres,  dating  9th 
May,  1804,  to  John  Stokely,  "beginning  at 
a  sugar  tree,  comer  to  James  Neal's  survey, 
a  small  distance  from  the  mouth  of  the  Lit- 
tle Kanawha  river,  and  on  the  bank  of  the 
Ohio  river,  running  thence  with  two  of  his 
lines.  South  24'  B.  117  poles  to  a  white  oak; 
S.  39*  W.  248  poles  to  a  black  oak,"  etc 
The  controversy  in  the  present  case  is  as 
to  land  on  the  second  line  dividing  these  ad- 
joining old  surveys.  The  jury  in  the  for- 
mer case  fixed  both  lines.  It  ran  them  from 
C  to  D  and  from  D  to  B  on  the  plat  of  sur- 
veyor. Farrow,  made  under  an  order  or 
survey  in  that  case,  and  used  on  its  trial. 
Where  Is  that  line  D,  E?  Wherever  it  Is, 
It  is  a  finality  to  fix  that  line  between  Neal 
and  Beckwith,  and  those  claiming  under 
them,  binding  on  the  parties  to  this  case. 
Neal  claims  that  It  was  fixed  wrong  in  that 
case.  Whether  it  was  fixed  wrong  or  right 
by  that  jury,  and  the  circuit  court  and  Su- 
preme Court,  is  now  no  difference,  as  it  has 
passed  into  final  judgment  and  must  give 
peace.  No  matter  whether  Beckwith's  deed 
really  covered  the  land  or  not  The  judg- 
ment is  his  deed.  That  verdict  and  judgment 
operated  to  vest  title  In  Beckwith  aa  against 


Neal  up  to  that  line  just  as  effectually  as  if 
Neal  had  conveyed  or  released  the  land  to 
Beckwith  to   that   line.    If   Xx>gan   had   in 
anywise,  by  deed  or  by  limitation,  acquired 
title,  at  the  date  of  his  deed  to  Neal,  be- 
yond that  line,  and  passed  it  to  Neal  by  that 
deed,  that  title  was  lost  to  Neal  by  force  of 
that  verdict  and  judgment    It  needs  no  au- 
thority for  this  old  proposition  of  the  law 
of  finality  of  verdicts  carried  into  judgment 
CJode  1899,  c.  90,  §  35,  gives  a  judgment  in 
ejectment  such   effect.    Otherwise,   what  is 
the  use  of  a  suit,   verdict,  and  judgment? 
But  the  instruction  in  hand  says  that  pos- 
session would  give  title  to  Logan,  and  he 
passed  it  to  Neal,  leaving  the  Inference  that 
Neal  thus  got  legal  title,  and  still  held  it 
I  regardless  of  the  effect  of  the  subsequent 
I  verdict  and  judgment    The  instruction  foi^- 
I  gets   that  element  of  the  case.    Any   title 
I  existing  before  in  Logan  or  Neal  was  gone, 
j  and  immaterial  in  the  present  case.    It  is 
!  useless  to  discuss  whether  there  was  such 
;  possession  anterior  to  liOgan's  deed  as  to  give 
I  him  title.    After  that  judgment  Neal  must 
get  a  new  title  by  possession,  or  otherwise, 
I  for  land  on  the  Beckwith  side  of  the  line 
I  fixed  by  the  jury.    He  has  no  title  by  con- 
veyance, as  none  appears.    He  must,  then, 
get  it  by  new  possession;  a  new  title  by  pos- 
session after  judgment  In  the  former  suit 
The  finality  of  said  trial  is  another  reason 
why  it  was  error  to  allow  evidence  of  a  sur- 
vey of  the  land  in  the  deed  from  Stokely  to 
Beckwith.    The   verdict   located  that  deed; 
the  verdict  Is  the  deed;  Its  boundaries  are 
the  only  test  without  the  deed.    Where  are 
they?    What    land   does    the    verdict    give 
Beckwith?    These   are   the   questions.    The 
plalntllTB  declaration  calls  for  bounding  his 
claim  on  the  Stokely-Neal  line.    That  line  is 
where  the  verdict  laid  it  down  on  the  ground. 
I  would  say  not  where  the  deed  placed  it 
If  I  could  say  that  the  verdict  differed  as  to 
its  place  from  the  deed,  as  I  do  not  say. 
Such  Is  the  force  of  the  verdict  and  judg- 
ment In  the  old  suit 

I  do  not  think  this  oblivion  in  this  instruc- 
tion of  the  judgment  is  cured  by  the  Instruc- 
tion spoken  of  under  the  next  assignment 
of  error,  which  puts  recovery  by  Beckwith 
from  Neal  in  as  an  element  of  its  hypothesis. 
This  instruction  is  so  strong  in  stating  that 
Logan  acquired  title  by  possession  before  he 
conveyed  to  Neal,  that  it  was  calculated  to 
confuse  the  jury,  and  inspire  belief  that 
such  title  was  still  In  Neal,  and  It  would  not 
be  going  very  far  to  say  that  they  conveyed 
inconsistent  impressions.  How  any  jury 
could  avoid  confusion  amid  so  many  instruc- 
tions as  were  Involved  in  the  case,  we  can- 
not realize.  Hence  the  need  of  clearness. 
This  instruction,  I  repeat,  is  faulty  in  not 
incori>orating  the  former  judgment  in  its 
hjrpothesis.  If  that  judgment  covered  the 
land  in  contest,  Logan*s  or  Neal's  title  be- 
fore Its  date  was  utterly  immaterial,  and 
foreign  to  the  case.    If  that  rerdlct  fixed  the 
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line  as  the  Beckwith  side  claims,  it  is  im- 
material whettaer  he  had  possession  before 
It  or  not  of.  his  tract  Defendant's  counsel 
says  that  the  uncontradicted  testimony 
shows  that  the  old  verdict  found  for  Beck- 
with >  the  land  in  controversy,  and  for  this 
reason  the  instruction  was  Improper.  Just 
where  the  line  fixed  by  the  verdict  is  is  a 
question  of  fact,  on  which  we  cannot  prop- 
erly express  an  opinion,  In  view  of  a  new 
trial.  We  say,  however,  that  if  the  verdict 
in  the  former  case  gave  the  land  to  Beck- 
with, that  is  an  end  to  Neal's  claim  to  its 
date. 

The  twelfth  assignment  of  error  Is  an 
instruction  that  if  good  title  was  conveyed 
to  the  land  in  controversy  by  Logan's  deed 
to  Neal,  the  jury  should  find  for  the  plaintiff, 
unless  Beckwith  thereafter,  in  a  court  of 
proper  Jurisdiction,  recovered  the  land  from 
Neal,  and  If  such  recovery  was  shown,  the 
plaintiff  could  prove  title  to  himself  acquired 
after  such  recovery  by  adverse  possession 
**under  color  or  claim  of  title  other  than 
that  adjudicated  in  such  suit,  or  ptherwise." 
It  is  not  easy  to  say  what  the  instruction 
means.  The  deed  from  Logan  to  Neal  was 
in  evidence  in  this  case.  It  was  not  in  the 
Beckwith-Thompson  action.  This  Instruction 
would  say  that  that  suit  did  not  affect  Neal's 
title  under  the  Logan  deed,  because  not  ad- 
judicated. This  would  leave  that  deed  to 
have  force  notwithstanding  the  former  suit 
So  the  Jury  might  say.  But  that  is  not 
correct  That  Judgment  wiped  away  all 
title  of  Neal  acquired  under  his  deed  from 
Logan.  The  instruction  says  that  Neal  could 
acquire  title  by  possession  "or  otherwise." 
How  otherwise?  Under  the  evidence  there 
is  no  appearance  of  claim  except  under  the 
Logan  deed  or  possession.  It  seems  indefi- 
nite and  misleading.  And  plaintiff  could  not 
go  beyond  the  Neal-Stokely  line,  as  his  dec- 
laration only  claims  to  it 

The  thirteenth  assignment  of  error  is  that 
the  court  instructed  that  if  Beckwith  by 
said  former  suit  recovered  of  Neal  land 
adjoining  the  land  described  in  the  deed 
from  Logan  to  Neal,  1st  February,  1867, 
and  after  such  recovery  Beckwith  had  the 
lines  between  his  lands  so  recovered  and  the 
land  of  Neal  "run  and  established  as  now 
claimed  by  the  plaintiff,  and  recognized  and 
treated  such  line  as  the  line  between  the 
said  line  of  Beckwith  and  Neal,  acquiesed 
therein  thereafter,  and  for  10  years  prior  to 
the  Institution  of  this  suit,  said  Neal  had 
actual  adverse  possession  of  the  land  in 
controversy,  claiming  to  the  line  so  run,  and 
established  by  said  Beckwith,  then  the  Jury 
should  find  for  the  plaintiff."  This  instruc- 
tion, after  conceding  recovery  by  Beckwith 
in  the  former  suit,  whereby  clear  title  would 
rest  in  him,  and  which  would  give  certainty 
and  remove  all  doubt  as  to  the  line,  says 
that  mere  agreement  acqulesence  by  Beck- 
with and  possession  by  Neal  would  pass  and 
transfer  Beckwitb's  title  fresh  from  victory. 


The  law  says  that  it  takes  a  deed  to  pass 
land.  If  It  is  to  be  done  by  agreement  on 
a  line,  there  must  be  doubt  and  uncer- 
tainty as  to  the  true  line.  Here,  there  was 
no  doubt,  no  uncertainty.  The  old  suit  re- 
moved uncertainty  and  doubt  Doubt  and 
uncertainty  constitute  the  consideration  for 
the  agreement  to  stand  on.  Le  Ck)mte  v. 
Freshwater.  56  W,  Va.  336,  49  S.  E.  238; 
6  Cyc.  932;  Turner  v.  Baker  (Mo.)  27  Am. 
Rep.  226.  Therefore,  such  agreement,  if 
proven,  would  be  void.  And  there  must  be 
controversy;  and  the  agreement  made  as  a 
compromise.  These  elements  are  omitted  in 
the  instruction.  This  instruction  confuses 
right  by  mutual  agreement  upon  a  line,  and 
right  by  adverse  possession,  two  different 
things;  as  the  one  is  friendly,  growing  out 
of  agreement,  and  the  other  a  hostile  relation, 
unconnected  with  agreement  Whilst  such 
agreement  must  be  executed  at  once  by  actual 
possession  to  the  line,  10  years'  occupancy  Is 
not  required — only  time  enough  to  show  in- 
tent Turner  v.  Baker  (Mo.)  27  Am.  R^.  285. 
Without  such  agreement,  Neal  could  get  title 
by  adverse  possession,  if  proven,  and  of  a 
character  to  be  adverse  possession,  and  of 
sufficient  continuous  duration.  Perhaps  the 
defendant  could  not  complain  of  this  con- 
fusion. This  instruction  Is,  however,  in- 
tended to  say  that  such  an  agreement  would 
do  away  with  the  effect  of  said  verdict  and 
Judgment  It  would  not,  if  fully  proven,  for 
want  of  doubt  and  uncertainty  as  to  the 
line.  The  decisions  say  that  the  only  reason 
why  such  agreement  can  hold  as  not  viola- 
ting the  statute  of  ftauds  is,  that  it  does 
not  originate  or  create  a  line,  but  simply  as- 
certains Its  pla<^  amid  doubt  and  uncer- 
tainty. But  it  was  fixed  free  from  doubt  and 
uncertainty,  in  the  eye  of  the  law,  by  that 
verdict  and  Judgment  And  to  make  such 
agreement  binding,  it  must  be  definitely 
agreed,  and  very  clearly  proven. 

The  evidence  of  Stout,  the  surveyor  oti 
whose  survey  the  allied  agreed  boundary 
line  rests  chiefly,  says,  without  any  evidence 
to  contradict  his  statement,  that  he  did  run 
a  line  at  Beckwith's  request,  and  that  Beck- 
with indicated  to  Paul  Neal,  son  of  Daniel 
R.  Neal,  the  latter  not  there,  his  willing- 
ness to  agree  to  the  line,  and  they  went  to 
Parkersburg  to  execute  an  agreement  but 
Neal  declined  to  execute  the  agreement; 
Paul  saying  they  had  changed  their  minds 
since  they  were  on  the  ground  the  day  before, 
and  Beckwith  declared  that  *they  will  never 
get  me  to  agree  to  that  again."  Here  is  no 
consummated  agreement — a  mere  disposi- 
tion to  compromise.  This  was  not  10 
years  before  suit  And  Beckwith's  executor 
went  on  the  land  in  1904,  claiming  it 
recognizing  no  such  agreement  "A  party 
is  not  bound  by  any  admission  in  an  offer 
tending  to  a  compromise,  which  was  not  ac- 
cepted." Williams  v.  Price,  5  Munf.  (Va.) 
607.  On  this  unconsummated  agreement  an 
instruction  giving  it  full  force  was  based. 
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It  is  said  that  Beckwith  in  surveying  stopped 
short  of  the  line  claimed  by  his  adminis- 
trator in  this  suit  This  was  because  dis- 
tance gave  out ;  but  perhaps  he  did  not  know 
that  calls  for  an  ascertainable  line  or  marked 
comer  take  precedence  over  mere  distance. 
Beckwith  never  admitted  that  this  line  was 
the  true  Ncal-Stokely  line.  Suppose  he  had; 
suppose  he  had  even  admitted  that  he  did 
not  own  the  disputed  land.  It  would  not 
take  away  his  title  or  estop  him  from  after- 
wards claiming  it  When  the  statute  of 
frauds  requires  a  deed  to  pass  title,  it  would 
be  absurd  to  say  that  an  unaccepted  pro- 
posal for  compromise,  or  mere  knowledge 
that  one  is  cutting  timber  or  sod  on  one's 
land«  or  claiming  it,  and  he  remains  silent, 
or  does  not  sue,  or  even  concedes  by  words 
the  right  of  his  adversary,  his  title  is  gone. 
The  law  denies  this.  He  may  have  done  so 
for  mere  peace,  and  freedom  from  annoyance. 
2  Wigmore,  Bv.  $  1061.  It  is  well  settled 
that  the  true  owner  may  change  his  mind, 
and  assert  his  right  It  is  no  estoppel. 
What  pay  does  the  party  get  for  his  land? 
It  is  not  proven  that  Beckwith  ever  induced 
Neal  to  act  on  his  conduct,  or  change  his 
condition,  or  spend  money  In  faith  of  it  If 
Neal  chose  to  act  on  it — and  what  loss  did 
he  incur  by  it  or  outlay  did  he  make? — it 
was  his  own  risk.  And  had  he  not  the  same 
means  of  knowing  whwe  the  jury  had  fixed 
the  line  as  Beckwith.  By  no  such  oral  ad- 
missions or  conduct  as  shown  in  this  case, 
can  a  man  lose  his  title  on  ground  of  estoppel, 
or  otherwise.  Suttle  v.  Railroad,  76  Va.  284. 
In  High's  Heirs  v.  Pancake,  42  W.  Va.  607, 
26  S.  E.  537,  we  said:  "Mere  oral  declara- 
tions to  destroy  title  are  inadmissible,  be- 
cause parol  disclaimers  cannot  affect  a 
vested  title  in  the  face  of  the  statute  of 
frauds."  The  authorities  there  cited,  and  8 
Cyc.  725,  784,  show  this.  And  to  make  an 
agreed  boundary,  if  not  written,  there  must 
not  only  be  a  finished  agreement,  but  it 
must  be  carried  into  execution  by  the  parties 
by  full  actual  possession  to  the  line.  Gwynn 
V.  Schwartz,  82  W.  Va.  487,  9  S.  B.  880. 
And  as  the  declaration  in  this  case  only 
claims  to  the  Neal-Stokely  line,  the  plaintiff 
can  go  no  farther,  even  if  there  had  been  a 
valid  agreement  to  fix  a  line. 

The  fourteenth  assignment  of  error  is  that 
the  court  Instructed  that  if,  after  judgment 
in  said  action  of  Beckwith  v.  Thompson, 
Neal  was  in  actual  possession  by  residence, 
Inclosure,  clearing,  pasturing,  sodding,  or 
cultivation  of  the  land  In  controversy  up  to 
a  line  marked  on  the  new  plat  in  this  action 
under  claim  of  title  other  than  that  adjudi- 
cated in  said  suit  the  jury  must  find  for  the 
defendant.  We  do  not  say  whether  the  evi- 
dence proves  possession  under  Neal.  There 
is  great  question  whether  any  foot  of  the 
land  in  controversy  was  in  such  occupation 
by  residence,  inclosure,  cultivation,  or  clear- 
ing, as  to  give  title  by  limitation.    We  do 


not  decide  in  view  of  a  new  trial.*  I  make 
such  remark  for  this  reason:  The  plaintiff 
gave  evidence  of  occasional  acts  of  cutting 
sod  and  timber  and  pasturing  cows.  Now, 
as  cutting  sod,  and  pasturing  cows  which 
wandered  from  the  Beckwith  tract  across  the 
line  for  want  of  a  fence  were  In  evidence,  the 
jury  might  have  concluded  that  such  pastur- 
ing, cutting  sod  and  timber,  in  and  of  them- 
selves, were  adverse  possession;  whereas 
they  are  not  Turpin  v.  Saunders,  32  Grat 
(Va.)  27.  When  there  is  otherwise  actual 
occupation,  they  may  go  along  helping  to 
show  actual  possession.  The  defendant 
claimed  that  there  was  no  residence  on  this 
land,  no  clearing,  no  continuous  inclosure, 
and  that  such  Inclosure  as  there  was  went 
down,  the  rails  carried  away  and  burnt  and 
the  inclosure  lost  In  view  of  this  the  in- 
struction should  have  mentioned  the  occa- 
sional pasturage  of  cows,  cutting  sod  and 
timber  only  in  connection  with  other  acts, 
residence,  and  incolsure,  not  as  of  themselves 
constituting  adverse  possession.  They  are 
mentioned  in  the  disjunctive;  the  instruc- 
tion is  that  each  of  those  occasional  acts 
makes  such  possession.  This  is  not  the  case. 
They  do  not  shut  out  the  owner.  Mere  claim 
of  title  and  occasional  act  of  trespass  will 
not  make  adverse  possession.  They  want 
continuity.  Wilson  v.  Braden,  56  W.  Va. 
372,  49  S.  B.  409;  Oney  v.  Glendenh:!,  28  W. 
Va.  34.  Instructions  should  be  clear  as  ap- 
plied to  the  evidence  and  claims  in  the  case, 
not  such  as  may  mislead.  Parkersburg  In- 
dus. Ca  T.  Schultz,  43  W.  Va.  470,  27  S.  B. 
255. 

The  Sixteenth  assignment  of  error  is  that 
the  court  refused  to  give  defendant  an  in- 
struction that  if  the  verdict  and  judgment  in 
the  former  action  gave  Beckwith  the  land  in 
controversy,  they  were  conclusive  against  the 
plaintiff.  The  court  gave  it  but  with  a 
modification,  "unless  the  jury  believe  that 
the  plaintiff  is  entitled  to  recovery  under 
other  and  different  title,  and  right  un- 
der color  or  claim  of  title,  as  hereinbefore 
set  forth  In  instructions  for  plaintiff."  I 
think  the  instruction,  as  offered,  was  objec- 
tionable, in  not  sasrlng,  imless  Neal  had,  by 
possession  since  the  judgment  got  title ;  but 
how  as  to  the  modification?  What  are  '*the 
other  and  different  title  or  rights  under  color 
or  claim  of  title"  on  which  plaintiff  could 
recover?  They  are  those  specified  in  other 
instructions.  Gould  a  jury  grope  amid  a 
maze  of  complicated  instructlona  to  get  sped- 
flcation  of  such  title  or  right?  Is  the  Logan 
deed  relied  on  for  color?  Where  does  it  go? 
Surveying  did  not  define  it  and  therefore  pos- 
session of  part  under  it  would  not  be  posses- 
sion of  the  whole.  As  color  is  stopped  at  the 
old  line,  as  settled  by  the  verdict  the  decla- 
ration stops  there  also.  Does  it  refer  to 
right  acquired  by  limitation?  It  Importo 
possession  giving  right  to  the  whole ;  where- 
aa  the  evidence  of  adverse  possession.  If  any. 
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presents  the  question  of  possession  of  part 
or  all.  I  think  the  modification  was  yague 
and  obscure. 

The  seventeenth  assignment  of  error  Is  the 
refusal  of  an  Instruction  that,  If  the  verdict 
in  the  former  action  fixed  the  line  D,  E,  as 
the  Neal-Stokely  line,  then  that  line  defined 
the  extent  of  the  boundary  specified  in  the 
plaintiff's  deed,  and  it  did  not  constitute 
afterwards  color  of  title  to  any  land,  beyond 
said  line,  and  that  possession,  thereafter, 
by  plaintiff  beyond  said  line,  would  be  ad- 
verse only  to  the  extent  of  an  actual  and 
exclusive  inclosure,  and  would  not  give  plain- 
tiff adverse  possession  to  any  land  beyond 
that  line  "outside  of  his  actual  inclosure." 
The  court  changed  the  word,  "inclosure,"  to 
^'possession,"  and,  as  thus  modified,  gave  the 
instruction.  Here  it  is  proper  to  repeat  that 
plaintiff  showed  no  paper  title ;  and,  further, 
that  his  deed  from  Logan,  as  mere  color  of 
title  for  adverse  possession,  could  not  go 
over  the  line  fixed  by  the  verdict,  because 
it  fixed  the  Neal  and  Stokely  line,  and  the 
deed  is  limited  to  it,  does  not  pretend  to  go 
over  It,  and  the  declaration  does  not  No 
color  of  title,  therefore,  appears  beyond  that 
line,  and  hence  any  possession  by  Neal  over 
it  must  be  confined  to  actual  occupation. 
Now,  what  could  the  substitution  of  the  word 
"possession"  for  "inclosure"  mean?  There 
was  evidence  of  occasional  cutting  sod  and 
timber  and  pasturing  cows  wandering  across 
the  line  for  want  of  a  fence,  and  of  a  poor 
fence  standing  a  short  time  on  a  line,  then 
destroyed  by  persons  carrying  off  and  burn- 
ing the  rails,  leaving  only  a  line  of  posts,  as 
proven  by  plaintlfF's  witnesses.  Perhaps  it 
would  mislead  under  the  circumstances  de- 
veloped by  the  evidence,  would  be  the  argu- 
ment against  the  modification.  As  stated 
above,  those  things  do  not,  in  law,  consti- 
tute "actual  possession"  under  the  statute. 
There  was  evidence  claimed  by  the  plaintiff 
to  show  cultivation  of  a  field  of  three  acres. 
It  was  a  question  whether  it  was  on  the  land 
In  dispute.  That  was  not  defined  in  bounds 
by  plat  or  definite  evidence,  yet  the  recovery 
was  of  all  the  land.  Even  if  it  had  been  de- 
fined, and  possession  of  It  had  been  sufficient 
to  hold  it,  this  would  give  no  right  under 
the  statute  beyond  Its  limit  But  that  evi- 
dence, on  the  theory  that  If  there  be  any 
evidence  tending  to  show  the  facts  of  an  in- 
struction justifies  it  probably  makes  the 
instruction  too  narrow.  It  is  true  that  many 
cases  do  say  that  where  there  is  no  color  of 
title,  but  only  claim,  possession  does  not  go 
beyond  Inclosure.  Ck)re  v.  Faupel,  24  W.  Va. 
238;  Parkersburg  Indus.  Co.  v.  Schultz,  43 
W.  Va.  470.  27  S.  B.  255;  Va.  Midland  R. 
Co.  V.  Barbour,  97  Va.  118,  33  S.  E.  554.  But 
others  use  broader  language.  Core  v.  Fau- 
pel, 24  W.  Va.  288,  Syl.,  point  239.  Oney  v. 
Olendenln,  28  W.  Va.  34,  uses  the  words  act- 
ual possession  "by  enclosing  It  under  fence, 
or  by  clearing  It,  or  in  some  other  visible  or 
notorious    manner."    fih^lng    t.   Burnet,    11 


Pet  41,  9  L.  Ed.  624;  Ellicdtt  v.  Pearl,  10  Pet 
412,  9  L.  Ed.  475;  Tyler  on  Eject  892.  See 
Swann  v.  Young,  30  W.  Va.  57,  14  S.  E.  426, 
and  1  Am.  &  Bug.  Ency.  L.  (2d  Ed.)  847.  Fen- 
cing Is  not  necessary  if  there  is  cultivation 
or  other  sufficient  act  1  Am.  &  Bing.  Ency. 
L.  (2d  Ed.)  827, 828.  I  think  that  If  one  culti- 
vate a  field  for  the  period,  with  claim,  it  is 
enough.  The  word  substituted  Is  **poBses- 
Bion,"  making  the  instruction  read  '*actual 
possession."  Various  things  make  actual 
possession,  and  it  may  be  said  this  change 
does  not  clarify,  but  is  bad,  because  it  does 
not  define  what  makes  it  It  has  a  meaning, 
however.  If  the  Instruction  had  gone  on  to 
define  it,  and  defined  it  wrong,  it  would  be 
error;  but  I  cannot  say  that  the  change 
merely  is  error.  A  party  has  right  to  an 
Instruction,  if  good,  in  his  own  words;  but 
I  think  the  word  "inclosure"  made  the  in- 
struction too  narrow,  under  the  theories  pre- 
sented by  the  case,  and  I  do  not  see  that  the 
change  Is  bad.  But  It  is  proper  to  say  that 
this  instruction  cannot  be  applied  to  make 
occasional  cutting  of  sod  or  timber,  pastur- 
ing cows,  or  a  fence  once  built  but  suffered 
to  go  to  decay,  or  destroyed  by  persons  steal- 
ing and  burning  its  rails,  leaving  nothing 
4)ut  a  line  of  posts,  thus  breaking  the  con- 
tinuity of  possession,  sufficient  to  show  ad- 
verse possession.  Oney  v.  Olendenln,  28  W. 
Va.  34,  1  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  827, 
828;  1  Qyc.  990.  I  remark  that  where  the 
word  "Inclosure"  was  used  in  the  Parkers- 
burg Industrial  Oase,  we  were  discussing 
the  efficiency  of  the  fence  as  an  inclosure. 
And  it  is  prudent  to  say,  lest  this  instmction 
mislead  on  another  trial,  that  the  plaintiff 
shows  no  paper  titie;  and  further  that  his 
deed  from  Logan,  as  mere  color  of  title  for 
adverse  possession,  could  not  go  over  the  line 
fixed  by  the  verdict,  because  that  fixed  the 
Neal-Stokely  line,  and  Logan's  deed  is  limit- 
ed to  that  line,  and  also  the  declaration  in 
the  present  case  claims  to  go  no  farther. 
No  color  of  titie  appearing  beyond  that  line, 
Neal  could  go  no  further  than  actual  occupa- 
tion by  inclosure,  cultivation,  residence,  clear- 
ing, or  other  open,  notorious  manifestation 
of  hostile  possession,  according  to  the  nature 
of  the  case.  It  could  not  go  to  the  extent  of 
the  contrr^'^erted  land,  though  Neal  claimed 
It  all.  Heavner  v.  Morgan,  41  W.  Va.  428,  23 
S.  E.  874.  The  rule  that  possession  of  part 
is  possession  of  the  whole  does  not  apply 
where  there  is  no  color,  but  only  claim  of 
title.  There  Is  no  whole  In  such  case,  as 
there  Is  no  writing  to  call  for  or  bound  such 
whole. 

The  eighteenth  assignment  of  error  la  re- 
fusal of  an  instruction  of  defendant  that 
Beckwith's  possession  of  any  part  of  the 
land  within  the  boundary  defined  In  the  ver- 
dict map  would,  after  the  affirmance  of  the 
judgment  in  the  former  action,  give  Beck- 
with  possession  of  the  whole  up  to  the  limits 
of  said  boundary,  "except  such  parts  there- 
of as  may  have  been  in  the  actual  adverse 
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poesesslon  of  the  plaintiff  by  inclostire  suf- 
ficient to  exclude  Beckwlth  therefrom/*  The 
court  struck  out  the  words  "by  an  indosure.** 
and  Inserted  before  the  word  ''possession** 
the  words  **right  of.'*  Here  the  old  rule  of 
possession  of  part  is  possession  of  the  whole 
applies.  If  Beckwith  had  possesion  of 
any  part  of  the  land  he  recovered,  he  had 
possession  of  all;  not  mere  dry  right  of  pos- 
session, because  that  Judgment  gave  him 
title  to  what  he  recovered.  Indeed,  if  he  had 
possession  anywhere  in  his  tract,  his  recovery 
would  give  him  possession  of  all  the  land  re- 
covered as  paf  t  of  his  tract  Where  is  the  use 
of  inserting  the  words,  so  as  to  say  he  had  no 
possession,  but  only  right  of  possession? 

The  nineteenth  assignment  of  error  is  the 
refusal  of  an  instruction.  The  court  struck 
out  "inclosure,"  substituted  "possession,** 
so  it  read  "actual  possession."  As  stated 
above,  we  see  no  error  in  this.  It  is  above 
discussed. 

The  twentieth  assignment  of  error  la  the 
refusal  of  an  instruction  asked  by  defend- 
ant, that  to  Justify  the  jury  in  inferring  an 
oral  agreement  establishing  an  agreed  line, 
in  absence  of  evidence  of  an  actual  oral 
agreement,  there  must'  be  clear  evidence  of 
acquiescence  by  the  parties  against  whom 
it  is  claimed  in  the  actual  possession  for  10 
years  up  to  the  well-defined  line,  and  in  the 
continuous  cultivation  by  the  adjoining 
landowner  for  10  years  up  to  the  line,  if 
the  land  is  capable  of  cultivation,  <m>,  if  In 
woods,  by  the  adjoining  owner,  who  estab- 
lished such  line,  with  knowledge  of  the 
owner  against  whom  it  is  claimed,  always 
clearing  up  to  the  line,  and  with  his  knowl- 
edge, cutting  timber,  and  permitting  other 
acts  of  visible  ownership  for  10  years  up 
to  such  line,  and  that  the  period  of  10  years 
must  have  a  definite  beginning,  and  such 
acts  must  be  continuous  and  uninterrupted 
for  10  years.  This  instruction  does  not 
refer  to  a  line  made  by  express  agreement, 
but  to  a  line  claimed  to  be  established  by 
acquiescence.  A  man's  land  is  to  be  lost 
to  him  by  mere  silence.  Indisposition  to  sue, 
neglect!  The  statute  of  limitations  demands 
10  years  of  hostile,  open,  notorious,  con- 
tinuous, exclusive  possession,  with  claim 
of  title.  Why  should  the  rule  be  otherwise, 
where  silence  is  to  take  away  title?  Should 
mere  acquiescence  convey  title  In  less  time 
or  with  less  essentials  than  the  statute? 
It  is  said  that  by  this  instruction  the  party 
is  put  to  the  burden  of  proving  beginning  of 
possession.  Why  not?  He  has  to  do  so 
under  the  statute  of  limitations.  The 
authorities  show  that  this  instruction  ought 
to  have  been  given.  It  was  peculiarly  prop- 
er to  present  the  defendant's  theory  under 
evidence  relied  on  by  the  plaintiff  for  ac- 
quiescence.   To  make  a  binding  line  by  ac- 


quiescence. It  must  be  for  the  statutory  period. 
4  Am.  &  Eng.  Ency.  U  (2d  Ed.)  863,  Gwynn 
V.  Schwartz,  32  W.  Va.  487,  9  S.  B.  880, 
and  5  Cyc.  042,  will  sustain  this  view.  See 
Adams  v.  Rockwell,  16  Wend.  (N.  Y.)  285. 
I  fail  to  discern  any  line  of  difference  be- 
tween acquisition  by  one  man  of  another's 
land  by  what  is  called  "practical  location"; 
that  is,  by  acquiescence,  and  acquisition 
by  adverse  possession  by  the  statute  of 
limitations.  The  line  of  difference  is  shad- 
owy. There  must  be  in  both  possession 
for  the  statutory  period  with  certain  begin- 
ning. That  must  be  actual.  Can  it  be  by 
signs  less  signal  than  the  statute  requires? 
Must  not  this  claim  of  line  by  acquiescence 
come  up  to  the  measure  demanded  by  the 
statute  of  limitations? 

The  twenty-first  assignment  of  error  Is 
the  rejection  of  evidence  of  Bailey,  tending 
to  prove  possession  of  Beckwith  of  his  tract. 
It  is  stated  that  he  was  ^'understood*'  to  be 
a  grandson  of  Beckwith.  It  was  not  shown 
that  his  mother  was  dead.  He  might  never 
be  interested  In  his  g^randfather's  estate. 
He  was  only  heir  apparent  Nemo  est  hseres 
Tiventls.  And  his  evidence  did  not  prove 
a  personal  transaction  between  him  and 
his  grandfather,  even  if  that  would  exclude. 
But  he  was  not  giving  evidence  against 
Neal's  administrator  of  a  personal  transac- 
tion with  Neal.    Why  not  competent? 

Judgment  reversed. 


Ex  parte  PERSON. 

(Supreme  Ck)urt  of  North  Carolina.    Feb.  27, 
1906.) 

Habeas  Cobfus  —  Appeal  —  Dismissal— Rb- 

ViEW  Unnecessaby. 

Appeal  from  refusal  in  habeas  corpus  pro- 
ceedings to  discharge  from  imprisonment  will 
be  dismissed  as  involving  only  an  abstract  ques- 
tion ;  the  term  of  imprisonment  having  expired, 
and  petitioner  being  at  liberty. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Habeas  Corpus,  t  112.] 

Appeal  from  Superior  Court,  Wake  County; 
Hoke,  Judge.  ' 

Habeas  corpus  proceedings  by  John  Per- 
son. From  an  adverse  order,  petitioner  ap- 
I>eals.    Dismissed. 

J.  C.  L.  Harris,  for  appellant  The  At- 
torney General  and  W.  B.  Snow,  for  the 
State. 

PER  CURIAM.  This  appeal  Is  from  a 
refusal  to  discharge  from  Imprisonment  up- 
on a  petition  for  habeas  corpus.  The  term 
of  Imprisonment  has  since  expired,  and  it 
appears  that  the  prisoner  is  now  at  liberty. 
The  court  will  not  consider  an  abstract 
question. 

Appeal  dismissed. 
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McADEN  T.  PALMER  et  aL 

(Supreme  Court  of  North  Carolina.    Dec  12, 

1905.) 
Limitations — E^uttablb  Actions. 

Where  plaintiff  claims  land  under  a  ^rant 
re^stered  in  1884,  and  defendant  under  an 
earlier  entry  and  grant  registered  in  1896,  and 
shows  no  possession  and  no  disability,  his  claim 
of  eauity  to  have  plaintiff  declared  trustee  of 
the  legal  title  for  him  is  barred  by  Code,  S 
158,  providing  that  an  action  for  relief,  not 
otherwise  provided  for,  must  be  commenced 
within  10  years  after  the  cause  of  action  ac- 
crues. 

Appeal  from  Superior  Court  Cherokee 
County;  Ferguson,  Judge. 

Action  by  J.  H.  McAden,  trustee,  against 
John  Palmer  and  others  for  damages  for 
cutting  timber  on  certain  land  claimed  by 
the  plaintiff.  The  jury  found  that  defend- 
ants Barnes,  Williams,  and  Van  Roden  had 
wrongfully  trespassed,  and  assessed  the 
damages  at  ^61.72,  and  from  the  judgment 
rendered  defendants  appeal.    Affirmed. 

E.  B.  Norvell,  for  appellants.  Dlllard  & 
Bell,  for  appellee. 

BROWN,  J.  1.  The  principal  question 
appearing  upon  the  record,  which  it  Is  nec- 
essary for  us  to  consider.  Is  that  presented 
by  the  eighth  Issue:  *'Is  the  defendant's 
claim  of  equity  to  have  the  plaintiff  declared 
trustee  of  the  legal  title  for  them  barred 
by  the  statute  of  limitations?"  .  The  de- 
fendants claim  the  locus  In  quo  under  an 
entry  laid  by  one  John  P.  Puett  November 
3,  1854.  The  survey  was  made  on  Febru- 
ary 22,  1855,  and  the  entry  price  paid  on  or 
before  September  9,  1858.  John  Puett  trans- 
ferred his  entry  to  D.  S.  Puett,  who,  on 
December  21,  1896,  obtained  a  grant  and 
registered  It  The  plaintiff  claims  under 
entries  by  J.  R.  Dyck,  laid  in  April  and  May, 
1859,  surveyed  May  27,  1859,  grant  Issued 
November,  1867,  and  registered  June  6,  1884. 

This  action  was  commenced  December  6, 
1902.  We  think  the  defendants  barred,  un- 
der section  158  of  the  Code,  which  provides 
that  an  action  for  relief,  not  otherwise  pro- 
vided for,  must  be  commenced  within  10 
years  after  the  cause  of  action  accrues.  The 
learned  counsel  for  the  defendants,  Mr.  Nor- 
vell, admitted  in  his  able  argument  that 
Ritchie  V.  Fowler,  132  N.  C.  790,  44  S.  B. 
616,  Is  a  direct  authority  against  him,  and 
we  are  unable  ourselves  to  distinguish  be- 
tween the  cases.  Under  that  authority 
these  defendants'  cause  of  action  accrued 
June  6, 1884,  when  the  grant  Issued  upon  the 
Dyck  entries  was  registered.  In  that  case 
the  present  Chief  Justice,  speaking  for  the 
court,  says:  "The  registration  of  the  Herrin 
grants  in  1872  was  constructive  notice  to  the 
plaintiff  and  those  under  whom  be  claims, 
and,  In  the  absence  of  evidence  showing  that 
the  statute  did  not  run  by  reason  of  cover- 
ture. Infancy,  etc.,  the  plaintiff  is  barred  by 
failure  to  take  this  action  within    10  yean 


from  October,  1872.  Code  I  15a''  Puett 
perfected  his  equity  and  right  to  call  for 
the  grant  by  paying  to  the  state  the  pur- 
chase money  in  1858,  but  he  and  his  assignee, 
D.  S.  Puett,  waited  until  1896  before  calling 
for  the  grant  During  these  38  years  there 
is  no  evidence  of  any  possession  upon  the 
part  of  the  defendants  or  of  those  under 
whom  they  claim.  In  fact  there  is  no  evi- 
dence of  possession  until  about  1902,  when 
the  defendants  Barnes,  Williams,  and  Van 
Roden  entered  and  cut  timber  upon  the  land. 
Section  158  of  the  Code  is  so  broad  and 
comprehensive  In  its  terms  that  it  covers  all 
causes  of  action,  equitable  or  legal,  not 
otherwise  provided  for.  It  bars  the  asser- 
tion of  an  equity,  as  well  as  any  other  cause 
of  action,  unless  there  are  circumstances 
which  take  the  case  out  of  the  statute.  The 
grant,  registered  in  1884,  vested  the  legal 
title  in  the  grantee.  R^rlstratlon  has  been 
held  heretofore  by  this  court  to  be  construct- 
ive notice  to  all  the  world  that  the  grantee 
claimed  the  land  as  his  own.  Ritchie  v. 
Fowler,  supra.  "The  legal  title  vesting  in 
the  first  grantee  drew  the  constructive  pos- 
session which  continued  until  there  was  an 
ouster."  Janney  v.  Blackwell,  138  N.  C.  442, 
50  8.  B.  857.  The  attempted  ouster  did 
not  take  place  until  1902  (as  we  gather  from 
the  meagerly  reported  evidence),  18  years 
from  the  registration  of  the  plaintiff's  grant. 
During  this  period  the  plaintiff  was  ex- 
posed to  an  action  by  Puett  and  his  assign- 
ees, and  could  have  been  converted  into  a 
trustee  for  their  benefit,  had  they  not  slept 
on  their  rights.  The  kind  of  trust  which 
the  defendants  seek  to  Impress  upon  the 
legal  title  to  the  land  in  the  plaintiff  is  not 
an  express  trust  created  by  the  language  of 
the  parties,  the  terms  of  which  were  agreed 
to  and  assumed  voluntarily.  It  is  in  the 
nature  of  an  implied  trust,  and  requires  the 
afiSrmative  action  of  a  court  of  equity  to  give 
it  vitality.  Bispham,  Eq.  pp.  99,  125.  In- 
dependently of  statutes  of  limitation,  courts 
of  equity  uniformly  decline  to  assist  a  per- 
son who  has  slept  on  liis  rights  and  shows 
no  excuse  for  his  delay  in  asserting  them. 
"Laches  and  neglect  are  always  discoun- 
tenanced, and,  therefore,  from  the  begin- 
ning of  this  jurisdiction  there  was  always 
a  limitation  to  suits  in  this  court"  Smith 
V.  Clay,  8  Bra  Ch.  640;  Speidel  v.  Henrid, 
120  U.  S.  387,  7  Sup.  Ct  610,  30  L.  Ed.  718. 
We  note  this  to  show  that  the  time  within 
which  an  equity  will  be  enforced  has  al- 
ways been  subject  to  a  limitation,  independ- 
ent of  acts  of  legislation.  'That  one  may 
preclude  himself  by  his  laches  from  assert- 
ing a  right  which  otherwise  a  court  would 
help  him  enforce,  there  are  abundant  author- 
ities to  show;  but  to  do  so  in  any  case  there 
must  be  something  on  his  part  which  looks 
like  an  abandonment  of  the  right,  or  an 
acquiescence  in  its  enjoyment  by  another, 
inconsistent  with  his  own  claim.  We  have 
searched  in   vain  for  a  single    instance  In 
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which  the  court  has  withheld  Its  aid  In  the 
enforcement  of  an  equity  on  the  ground  of 
the  laixse  of  time,  when  the  party  seeking 
it  has  himself  been  in  the  continued  posses- 
sion of  the  estate  to  which  that  equity  was 
incident'* 

If  the  defendants  had  shown  poesessioii 
of  this  land,  or  such  acts  of  ownership  as 
indicates  and  establishes  possession,  their 
delay  In  suing  would  not  have  precluded 
them,  even  now,  from  seelcing  the  aid  of 
the  court  In  converting  the  plaintiff  into  a 
trustee  for  their  benefit;  but,  as  they  show 
no  such  possession,  they  have  slept  on  their 
rights  too  long.  There  being  no  suggestion 
of  coverture  or  infancy  or  other  disability, 
and  no  possession,  we  can  discover  no  rea- 
son why  section  158  should  not  apply  to  the 
defendants'  cause  of  action,  although  equi- 
table in  its  nature,  as  well  as  any  other. 
As  between  the  state  and  himself,  having 
paid  the  purchase  price,  Puett  could  call  for 
a  grant  at  any  time.  The  lapse  of  time 
would  not  hurt  him.  Gilchrist  v.  Middleton, 
107  N.  C.  678,  12  S.  B.  85.  But  as  between 
himself  and  the  state's  grantee  for  value 
he  must  assert  his  equity  within  the  time 
fixed  by  the  statute,  or  lose  it  It  is  sug- 
gested in  the  defendants'  brief  that  the  de- 
cision in  Ritchie  v.  Fowler,  supra,  will  un- 
settle 'fully  one-third  to  one-half  the  land 
title  in  western  North  Carolina."  While  we 
regret  this,  we  are  not  responsible  for  the 
acts  of  the  lawmaking  power.  Statutes  of 
limitation  are  statutes  of  repose,  and  in- 
tended for  the  prevention  of  litigation  and 
the  security  of  titles.  Thqr  are  subject  to 
the  authority  and  wisdom  of  the  General 
Assembly. 

2.  It  is  stated  In  the  defendant's  brief 
that  "the  court  erred  in  admitting  the  evi- 
dence of  Hays  and  Keener,  relative  to  lo- 
cating any  of  these  lands."  The  brief  does 
not  point  out  the  particulars  in  which  his 
honor  is  alleged  to  have  erred,  nevertheless 
we  have  examined  the  evidence  and  fail  to 
discover  any  error  upon  the  question  of  lo- 
cation of  the  plaintifiTs  grants.  In  the  lan- 
guage of  their  counsel's  brief,  "upon  the 
question  of  location,  the  judge  followed  the 
law  as  laid  down  by  a  long  line  of  time-hon- 
ored precedents." 

Affirmed. 

WALKER,  J^  did  not  sit 


(140  N.  C.  272) 

FRAZIBR  V.  GIBSON  et  aL 

(Supreme  Court  of  North  Carolina.    Dec.  12. 
1905.) 

1.  PuBUO    Lands  —  Entrt    on    Cherokee 

Lands — Fokfeiture. 

Under  Code,  c  11,  S§  2466,  2356,  pro- 
viding that  persons  entering  the  Cherokee  lands 
Fhall  file  their  bonds  with  the  entry  taker,  pay- 
able to  the  state  in  four  equal  annual  install- 
ments, which,  when  paid,  shall  be  in  full  of  the 
purchase  money,  and  the  Secretary  of  the  State 
shall  issue  a  grant,  and  declaring  that,  on  fail- 


ure to  pay  the  whole  when  due,  if  the  monev 
cannot  be  collected  by  judgment  on  the  bond, 
the  land  shall  revert  to  the  state,  where  bonds 
were  filed  by  an  enterer  on  Cherokee  lands  in 
February,  1880,  and  payment  made  in  Decem- 
ber, 1884,  the  failure  to  make  full  payment 
in  four  years  did  not  work  a  forfeiture  of  the 
entry,  so  as  to  impress  the  legal  title,  which 
rested  with  the  grant,  with  a  trust  for  the 
benefit  of  a  junior  enterer,  who  paid  the  pur- 
chase money  in  1883  and  took  grants  for  the 
land. 

2.  Same — Junior  Bnteheb — Tbusts — Bubden 
OF  Proof. 

In  an  action  by  a  Junior  enterer  to  have 
defendants  declared  to  hold  the  legal  title  to 
land  in  trust  for  him,  the  burden  is  on  plain- 
tiff to  show,  that  the  senior  entry  was  invalid 
for  indefiniteness. 
8.  Limitation  of  Actions. 

Where   the  grant   under  which   defendant 
claimed  land  was  issued  and  recorded  in  1S83, 

SlahitifiTs  action  in  1903  to  have  the  defendants 
eclared  to  hold  the  legal  title  impressed  with 
a  trust  was  barred. 

Appeal  from  Superior  Court,  Swain  County; 
Ferguson,  Judge. 

Action  by  W.  W.  Frazier  against  Franklin 
Gibson  and  others  to  have  defendants  de- 
clared to  hold  the  legal  title  to  certain  land 
in  trust  From  a  judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

Fry  &  Rowe,  for  appellant  Bryson  ft 
Black,  for  appellees. 

CONNOR,  J.  This  action  was  disposed 
of  by  his  honor  below  upon  a  demurrer  ore 
tonus  to  the  complaint,  which  disclosed  the 
following 'facts:  On  December  11,  1879,  de- 
fendant J.  D.  S.  McMahan  entered  in  the 
office  of  the  entry  taker  of  Swain  county 
640  acres  of  land  on  the  waters  of  Ocona 
Lufty  river  in  said  county;  said  entry  being 
No.  82a  He  filed  his  honds  for  the  purchase 
money  on  the  20th  day  of  February,  1880, 
and  paid  same  on  the  1st  day  of  December, 
1884,  obtaining  grant  numbered  7,294  on 
August  17,  1885.  On  March  15,  1880,  one 
S.  Bverett,  without  notice  of  the  McMahan 
entry,  entered  in  the  entry  taker's  office  of 
said  county  eight  tracts  of  640  a<*res  each, 
and  filed  his  bonds  for  same,  as  required 
by  law.  A  portion  of  such  entries  cover  the 
entry  made  by  McMahan  as  aforesaid.  Said 
Eiverett  assigned  said  entries  to  one  D.  Les- 
ter, who  paid  the  purchase  money  on  June 
27,  1888,  and  took  grants  for  said  lands  on 
November  4,  18B1;  a  portion  of  said  grants 
covering  the  aforesaid  McMahan  entry  and 
grant  The  defendants,  Gibson  and  others, 
claim  the  land  entered  by  McMahan  by 
virtue  of  conveyances  therefor.  The  plain- 
tiff is  the  owner  of  such  right  and  title 
as  Lester  obtained  under  the  grant  issued 
to  him.  No.  7,294.  Defendant  Frank  Gibson 
is  in  the  possession  of  said  land.  That  said 
land  is  located  in  that  portion  of  the  state 
to  which  the  statute  in  regard  to  the  Chero- 
kee lands  applies.  Plaintiff  demanded  judg- 
ment that  the  defendants  be  declared  to 
hold  the  legal  title  to  said  land  in  trust 
and  that  they  be  decreed  to  convey  the  same 
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to  him.  Defendants,  among  other  defenses, 
pleaded  the  statute  of  limitations.  When 
the  cause  came  on  for  trial,  defendants 
relied  upon  the  statute  of  limitations  as  a 
bar  to  the  plaintiff's  action  and  further 
demurred  ore  tenus  to  the  complaint  for  that 
it  failed  to  state  facts  sufficient  to  constitute 
a  cause  6t  action,  and  that  he  was  not  en- 
titled to  the  relief  prayed  for.  The  court 
sustained  the  demurrer,  and  dismissed  the 
action,  from  which  plaintiff  appealed. 

The  defendants  daim  title  under  a  senior 
grant,  issued  upon  a  senior  entry,  by  which 
they  have  a  perfect  title  from  the  state,  un- 
less, for  the  reason  assigned  by  plaintiff, 
the  entry  made  by  McMahan  had  lapsed  at 
the  date  of  the  grant  issued  thereon.  He 
contends  that  by  McMahan's  failure  to  file 
the  bonds  at  the  time  of  making  the  entry, 
and  paying  them  within  four  years  there- 
after, the  entry,  with  such  rights  as  accrued 
therefrom,  was  forfeited.  It  will  be  noted 
that  the  entry  was  made  on  December  11, 
1879,  the  bonds  filed  February  20,  1880,  and 
paid  December  1,  1884.  If,  as  contended  by 
the  plaintiff,  the  bonds  should  have  been 
filed  within  four  years  from  that  date,  then 
more  than  that  period  elapsed  before  thehr 
payment  If,  as  contended  by  defendants, 
the  enterer  had  three  months  within  which 
to  file  them,  the  same  result  in  respect  to 
time  follows,  it  is  therefore  Immaterial 
which  view  we  take  of  that  question.  The 
question  is  therefore  fairly  presented  whether 
the  failure  to  make  full  payment  within  four 
years  from  either  date  works  a  forfeiture 
of  the  entry,  so  that  the  legal  title  which 
vested  by  the  grant  is  impressed  with  a  trust 
for  the  benefit  of  the  Everett  entry.  This 
contention  is  the  basis  of  the  plaintlfTs 
action.  When  we  refer  to  chapter  17  of  the 
Code,  relating  to  "Entries  and  Grants"  it  is 
clear  that  by  the  express  terms  of  section 
2766,  which  was  in  force  at  the  date  ot 
both  entries  (Rev.  Code,  c.  42),  the  failure 
to  pay  the  purchase  money  within  the  time 
prescribed,  after  entry,  works  an  absolute 
forfeiture  of  the  entry  or,  in  the  language 
of  the  statute,  "all  entries  of  land  not  thus 
paid  for  shall  become  null  and  void,  and  may 
be  entered  by  any  other  person."  The  lands 
In  controversy  are  a  portion  of  the  "Chero- 
kee Lands"  and  in  respect  to  the  manner  of 
entry,  terms  of  payment,  etc.,  are  governed 
by  the  provisions  of  chapter  11  of  the  Code. 
The  plaintiff  contends  that  the  same  rule 
prevails  in  regard  to  the  failure  to  pay  the 
purchase  money  when  due,  as  in  case  of 
other  public  lands.  If  he  is  correct  in  this, 
and  the  McMahan  entry  of  December  11, 
1879,  lapsed  by  reason  of  the  failure  to  pay 
the  bonds  when  due,  then  upon  the  authority 
of  the  uniform  decisions  of  this  court  the 
entry  of  Everett  of  March  15,  1880,  followed 
by  the  payment  of  the  bonds  on  June  27, 
1883,  entitles  the  plaintiff,  succeeding  to 
his  rights,  to  have  the  defendants  claiming 
tbereunOer  declared  trustees  for  bis  benefit, 


and  decreed  to  convey  to  tim  the  legal  title. 
Gilchrist  V.  Middleton,  107  N.  C.  663,  12  &  B. 
85,  in  which  the  authorities  are  cited. 

The  defendants,  nowever,  contend  that 
no  language  can  be  found  in  chapter  11  of  the 
Code,  declaring  a  forfeiture  of  an  entry  by 
reason  of  the  failure  of  the  enterer  to  pay 
the  purchase  money  within  the  prescribed 
period.  This  contention  invites  us  to  an 
examination  of  the  statutes  compiled  in 
and  constituting  chapter  11  of  the  Code, 
entitled  "Cherokee  Lends."  Without  enter- 
hig  into  a  discussion  of  this  interesting  sub- 
ject by  referring  in  detail  to  the  several 
statutes  enacted  by  our  General  Assembly 
beginning  with  the  act  of  1783,  it  is  suf- 
ficient with  some  slight  exceptions,  to  the 
decision  of  this  appeal  to  note  that  at  the 
session  of  1852  an  act  was  passed,  being 
chapter  119  (Code,  S  iiQ4t  et  seq.),  providing 
for  the  entry  and  purchase  of  such  portions 
of  the  Cherokee  lands  as  had  not  been  sold 
pursuant  to  preceding  statutes.  After  pro- 
viding for  the  appointment  of  an  entry  taker 
and  a  scale  of  prices  .regulated  by  the  date 
of  the  entry,  it  was  provided:  "It  shall 
be  lawful  for  all  persons  entering  lands  in 
said  county  of  Cherokee  to  file  their  bonds, 
with  approved  security,  with  the  entry  taker, 
payable  to  the  state  in  four  equal  annual 
Installments  which  shall,  when  paid,  be  in 
full  of  the  purchase  money  of  the  tract  or 
tracts  so  entered,  and,  upon  proof  of  such 
payment  as  herein  provided,  the  Secretary 
of  State  shall  issue  a  grant  or  grants  accord- 
ing to  the  entry  and  survey  thereon,  etc** 
Section  2466.  By  the  same  statute  (Code,  I 
2468)  it  is  provided  that  all  money  received 
from  the  sale  of  vacant  lands  in  the  counties 
of  Cherokee,  Macon,  and  Haywood  shall  be 
paid  to  contractors  for  making  the  Western 
Turnpike  Road,  etc.  The  remaining  sections 
of  this  act  provide  for  the  construction,  etc, 
of  this  turnpike.  At  the  same  session,  by 
chapter  120,  §  2  (Code,  t  2476),  it  is  made 
the  duty  of  the  agent  appointed  for  the  col- 
lection of  the  bonds  to  proceed  to  collect  by 
suit  or  otherwise,  and  pay  the  proceeds  over 
as  directed.  It  will  be  observed  that  nothing 
is  to  be  found  in  the  act  of  1852  (chapters 
119  and  120),  as  incorporated  in  the  Code, 
declaring  the  effect,  upon  the  rights  of  the 
enterer,  of  a  failure  to  pay  the  bonds  at 
maturity.  We  find,  however,  that  In  other 
acts  relating  to  the  sale  of  these  lands  It  Is 
expressly  provided  that  no  grant  shall  issue 
until  the  entire  amount  of  the  purchase 
money  is  paid.  A  careful  examination  of 
the  legislation  upon  the  subject  of  the 
Cherokee  lands  discovers  on  the  i>art  of  the 
state  a  policy  in  respect  to  them  different 
from  that  adopted  in  regard  to  other  vacant 
and  unappropriated  lands.  Prior  to  1810  no 
part  of  the  lands  described  In  section  2346 
of  the  Code  (Act  1783)  was  subject  to  entry. 
By  Act  1819  provision  was  made  for  survey- 
ing such  portion  of  said  land  as  was  acquired 
by  treaty  with  the  Cherokees,  and  selling 


N.a) 


FRAZIEB  v.  GIBSON. 


1037 


parts  of  It  at  public  auction,  etc.  Entries 
were  forbidden  and  declared  void.  Pup- 
chasers  were  required  to  pay  one-eighth 
part  of  the  purchase  money  in  cash,  and  to 
execute  bonds  with  security  for  the  remain- 
der, payable  in  installments.  No  grant  was 
to  issue  until  the  amount  was  paid  in  full 
''and  in  case  of  failure  to  pay  the  whole 
when  due  and  the  money  cannot  be  collected 
by  a  judgment  on  the  bond,  then  the  land 
shall  revert  to  the  state  and  be  liable  again 
to  be  sold  for  the  benefit  of  the  state." 
Section  2356.  In  1836  legislation,  looking 
to  further  sales  of  the  Cherokee  lands  by 
commissioners,  etc.,  was  enacted.  Section 
2402  (Act  1836)  makes  the  same  provision 
for  collecting  the  bonds  as  section  2356. 
Provision  is  made  in  several  other  acts  for 
bringing  suit  on  the  bonds,  etc.  It  was  not 
until  1852  that  any  portion  of  these  lands 
were  open  to  entry,  and  then,  as  we  have 
seen,  the  enterer  was  required  to  give  bond 
with  security,  etc. 

Reverting  to  the  legislation  regarding 
other  public  lands,  we  find  an  entirely  dif- 
ferent plan  and  policy  outlined.  Subject  to 
certain  exceptions,  any  citizen  of  the  state 
may  enter  the  public  lands  as  provided  by 
statutes  enacted  at  different  dates,  and  in- 
corporated In  chapter  17  of  the  Code.  By 
the  provisions  of  these  statutes  no  contract 
Is  entered  into  with  the  state  to  buy  the  land 
entered,  nor  does  the  state  assume  any  other 
obligation  than  to  secure  to  the  enterer  a 
right  or  option  to  pay  the  amount  and  call 
for  a  grant  within  the  period  fixed.  In  Hall 
T.  HoUifleld.  76  N.  O.  476,  it  is  said:  "The 
public  lands  of  the  state  are  open  to  entry  by 
any  of  Its  citizens,  and  the  first  declaration 
of  Intention  is  made  on  the  books  of  the 
entry  taker  in  the  county  where  the  land  lies, 
and  this  gives  priority,  called  a  *pre-emption 
right'  No  estate  or  interest  in  the.  land  is 
thereby  acquired.  No  consideration  is  paid, 
and  none  of  the  requisites  for  that  purpose 
are  performed,  but  simply  the  right  to  be 
preferred  when  the  money  Is  paid  and  the 
other  formalities  required  by  the  statute 
complied  with.'*  A  mere  enterer  is  not  en- 
titled to  an  injunction  to  restrain  another 
claimant  from  cutting  timber.  Newton'  v. 
Brown,  134  N.  C.  439,  46  &  K  994.  A  status 
Is  established  between  the  state  and  an  en- 
terer of  the  Cherokee  lands  by  which  be  be- 
comes a  purchaser.  The  enterer  of  other 
lands  acquires  a  mere  option  to  buy.  In  the 
first  instance,  he  enters  into  a  contract  with 
the  state,  obligating  himself,  with  approved 
security,  to  pay  for  the  land,  in  four  equal 
annual  installments,  giving  bis  bond  there- 
for. In  the  other  he  is  a  mere  proposer  as- 
suming no  obligation,  and  aoqiiiring  no  other 
right  than  a  preferred  bidder — an  option  to 
take  the  land  or  not,  as  he  sees  fit,  or  as  it 
may  be  to  his  interest  This  difference  shows 
clearly  why  the  language  of  section  2766  is 
not  found  in  any  of  the  statutes  relating  to 
the  sale  of  the  Cherokee  lands.    The  relation 


In  respect  to  the  purchase  of  these  lands 
between  the  state  and  the  enterer  or  pur^ 
chaser  is  that  of  vendor  and  vendee,  with  all 
of  the  rights  and  equities  incident  thereto. 
The  distinction  between  the  several  statutes 
is  recognized  by  this  court  in  Klmsey  v.  Mun- 
day,  112  N.  0.  818,  17  S.  B.  583.  In  that  case 
it  is  said  by  MacRae,  J.,  that  the  enterer 
should,  within  a  reasonable  time,  pay  the 
bonds  and  call  for  his  grant,  or  he  would  be 
presumed  to  have  abandoned  his  claim.  No 
time  was  fixed  by  the  court  It  was  held 
that  30  years  was  unreasonable.  It  is  not 
necessary  for  us  to  say  what  would  be  a  rea- 
sonable time  within  which  he  should  pay  his 
bonds  and  assert  his  right  Certainly  he 
would  be  entitled  to  as  much  as  3  years, 
which  had  not  elapsed  in  this  case.  It  would 
seem  that  by  analogy  to  contracts  between 
individuals  the  period  fixed  by  the  Code,  10 
years,  would  be  reasonable.  We  are  there- 
fore of  the  opinion  that  by  a  correct  construc- 
tion of  chapter  11  of  the  Code,  considering  it 
as  an  act  the  entry  piade  by  McMahan,  un- 
der which  defendants  claim,  had  not  elapsed 
at  the  date  of  the  grant 

The  terms  upon  which  the  land  would  re- 
vert to  the  state  are  stated  in  the  statute  to 
be  *1n  case  of  failure  to  pay  the  whole  when 
due  and  the  money  cannot  be  obtained  by 
judgment  on  their  bonds."  This  condition 
could  not  have  existed,  because  within  a 
short  time  after  maturity  the  bonds  were 
paid.  Forfeitures  are  not  favored  by  the 
law,  and,  when  incurred,  can  only  be  en- 
forced in  the  manner  pointed  out  in  the  con- 
tract to  enforce  them.  The  plaintiff  insists 
that  notwithstanding  this  view,  he  Is  en- 
titled to  relief,  because  the  demurrer  admits 
that  Everett  had  no  notice  of  the  McMahan 
entry  when  he  made  his  entry.  We  under- 
stand the  allegation  to  be  that  he  had  no  ac- 
tual or  express  notice,  because  upon  the  facts 
alleged  the  entry,  followed  by  the  survey, 
was  constructive  notice.  Neither  the  entry 
nor  grant  are  in  evidence.  The  plaintiff's 
counsel,  in  his  well-considered  brief,  says 
that  the  entry  is  too  Indefinite  to  constitute 
notice.  We  are  not  able  to  say  how  this  is, 
but  in  the  absence  of  any  proof  to  the  con- 
trary, we  must  assume  tiiat  the  entry  and 
survey  conformed  to  the  statute  in  this  re- 
flect The  burden  was  upon  the  plaintiff  to 
show  that  the  entry 'was  invalid  for  Indefi- 
nlteness.  The  defendants  pleaded  the  stat- 
ute of  limitations,  which  we  held  in  Ritchie 
V.  Fowler,  132  N.  C.  788,  44  S.  E.  616,  barred 
an  action  of  this  kind  in,  10  years  from  the 
registration  of  the  grant  The  question  has 
been  again  discussed  before  us  at  this  term, 
and  that  case,  after  full  consideration,  ap- 
proved. McAden  t.  Palmer  (at  this  term) 
52  S.  B.  1084. 

The  grant  under  which  defendants  claim 
was  issued  and  recorded  in  1883.  This  ac- 
tion was  instituted  January,  1903.  This  Is 
a  striking  illustration  of  the  wisdom  of  the 
statute.    The  welfare  of  the  state  demands 
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that  within  a  reasonable  time  titles  to  land 
shall  be  protected  from  litigation.  For  some 
reason  the  plaintitf  waits  nearly  18  years 
after  the  public  records  give  him  notice  that 
the  defendants*  grantor  has  a  grant  from  the 
state  for  this  land.  Viewed  from  either  as- 
pect, we  concur  with  his  honor  that  the  plain- 
tiff cannot  recover. 
The  judgment  most  be  affirmed. 

024  Oa.  829) 

SOUTHERN  RY.  CO.  v.  HOWARD. 

(Supreme  Court  of  Georgia.    Feb.  15,  1906.) 

Appe  Ai>— Rev  IE  w . 

The  evidence  in  this  case  being  sufficient  to 
support  the  verdict,  which  was  approved  by  the 

f)residing  judge,  and  there  being  no  error  of 
aw  complained  of,  this  court  will  not  interfere. 
[Ed.  Note.— For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  S§  392&-3934, 
8948^950.] 

(Syllabus  by  the  Court.) 

EJrror  from  Superior  Court,  Whitfield 
County;  A,  W.  Flte,  Jud^e. 

Action  by  J.  A.  Howard  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Shumate  &  Maddox,  for  plalntlfiT  in  error. 
W.  B.  Mann,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  AU 
the  Justices  concur. 


(124  Gta.  967) 

STEELE  V.  GEORGIA  IRON  ft  COAL  CO. 

(Supreme  Court  of  Georgia.    Feb.  19,  1906.) 
Trial— Nonsuit— Grounds. 

When  this  case  came  before  this  court 
the  first  time  (49  S.  E.  291,  121  Ga.  459),  it 
was  held  that  the  original  petition  was  "sub- 
ject to  demurrer,"  but  that  the  defect  was 
cured  by  the  amendments  which  had  been  ten- 
dered and  allowed.  Upcto  the  trial  of  the  cause, 
however,  as  the  record  discloses  there  was  no 
evidence  to  support  the  material  and  essential 
allegations  in  Uie  amendments,  it  was,  there- 
fore, not  error  for  the  court  to  sustain  a  mo- 
tion to  nonsuit  the  case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  §  360.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Dade  County; 
A.  W.  Fite,  Judge. 

Action  by  Wyatt  Steele  against  the  Georgia 
Iron  &  Coal  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

B.  T.  Brock  and  R.  J.  &  J.  M.  McCamy,  for 
plaintiff  in  error.  Watklns  &  Thompson  and 
Du  Bignon  &  Alston,  for  defendant  in  error. 

BECK,  J.  This  case  was  before  the  Su- 
preme Court  at  the  October  term,  1904,  and 
it  was  then  held  that  "the  original  petition 
was  no  doubt  subject  to  demurrer.  As 
drawn,  it  referred  to  defects  which  were  ap- 
parently of  a  Idnd  open  to  the  sight  of  the 
employ^.  Construing  the  petition  against 
the  pleader,  it  also  indicated  that  the  periodi- 
cal dimness  of  the  light  was  that  usual  in 


arc  lights,  occasioned  by  the  Imperfect  con- 
nection, but  naturally  caused  by  the  gradual 
consumption  of  the  carbon.  But  these  mat- 
ters were  cured  by  the  positive  allegations  of 
the  amendment  that  the  deceased  did  not 
lEuow  thereof,  could  not  learn  thereof,  and 
that  they  were  known  to  the  company."  121 
Ga.  459,  49  S.  E.  291.  When  the  case  came 
on  for  trial  in  the  court  below,  there  was  an 
entire  lack  of  evidence  to  support  the  essen- 
tial averments  which  had  been  added  to  the 
petition  by  the  amendments  referred  to,  and 
which  were  necessary  to  make  the  petition 
good  as  against  a  general  demurrer;  and,  of 
course,  in  the  absence  of  that  evidence,  the 
court  did  not  err  in  sustaining  the  motion  to 
nonsuit  the  plaintiff's  case. 

Judgment  affirmed.    Ail  the  Justices  con- 
curring. 
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BOURNE  V.  ATLANTIC  COAST  LINES  R. 
CO.     (Supreme  Court  of  North  Carolina.    Au- 

Sist  Term,  1905.)  Mr.  Bridgers,  for  petitioner, 
r.  Gilliam,  for  respondent.  No  opinion.  The 
court  being  evenly  divided  (CONNOR,  J.,  not 
sitting),  petition  to  rehear  dismissed. 


BROCK   V.    GOLDSBORO    LUMBER   CO. 

(Supreme  Court  of  North  Carolina.  August 
Term,  1905.)  Moore  &  Guion,  for  plaintiff.  A. 
D.  Ward,  for  defendant     No  opinion.    Affirmed. 

CABLE  CO.  V.  SMITH.  (Supreme  ClJourt  of 
North  Carolina.  August  Term  1905.)  Stew- 
art &  Godwin,  for  plaintiff.  Mr.  Clifford,  for 
defendant.  No  opinion.  Dismissed  for  failure 
to  print  record. 


COBB  V.  RHEA.  (Supreme  C3ourt  of  North 
Caroliua.  August  Term,  1905.)  Mr.  Barnard, 
for  plaintiff.  Mr.  Shuford,  for  defendant.  No 
opinion.    Petition  to  rehear  dismissed. 


GOTTEN  V.  BRADLEY.  (Supreme  Court  of 
North  Carolina.  August  Term,  1905.)  Mr. 
Fountain,  for  appellant.  Mr.  Gilliam,  for  ap- 
peUee.    No  opinion.    Affirmed. 


CUTRELL  T.  CUTRELL.  (Supreme  0>urt 
of  North  Carolina.  August  Term,  1905.)  H.  S. 
Ward,  for  appellee.  No  opinion.  Dismissed  un- 
der rule  17  (39  S.  E.  vi). 

DEW  V.  PIKE.  (Supreme  Court  of  North 
Carolina.  August  Term,  1905.)  Mr.  Taylor, 
for  plaintiff.  Mr.  Bryan,  for  defendant.  No 
opinion.    Affirmed. 


PARLEY  V.  FARLEY.  (Supreme  Court  of 
North  Carolina.  August  Term,  1905.)  Mr. 
Butler,  for  appellant.  Grady  &  Graham,  for  ap- 
pellee.   No  opinion.    Affirmed. 


FRAZIER  V.  QUEEN.    (Supreme  Court  ot 
North    Carolina.    August    Tterm,     1905.)    Mr. 
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'  B^7,  for  appellant    Bryson  &  Black,  for  appel- 
lee.    No  opinion.    Affirmed. 


GILES  ▼.  WESTERN  UNION  TELE- 
GRAPH GO.  (Supreme  Court  of  North  Caro- 
lina. August  Term,  1905.)  F.  H.  Buabee,  for 
appellaut.  Mr.  Murphy,  for  appellee.  No  opin- 
ion.   Affirmed. 


GRAVES  V.  CAMERON.  (Supreme  Court 
of  North  Carolina.  August  Term,  1905.)  Mr. 
Adams,  for  appellee.  No  opinion.  Diamiased 
under  rule  17  @9  S.  E.  ri). 


GREEN  V.  GREEN.  (Suprenle  Court  of 
North  Carolina.  August  Term,  1905.)  Horn 
&  Mann,  for  appellant.  Moore  &  Shepherd,  for 
appellee.    No  opinion.    Affirmed. 

GRIFFIN  T.  ATLANTIC  COAST  LINE 
5v^  (Supreme  Court  of  North  Carolina. 
Feb.  27,  1906.)  Appeal  from  Superior  Court, 
Halifax  County;  B.  B.  Jones,  Judge.  Ac- 
tion by  Hiram  Griffith  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed. 

R^^  J^  J^P\?^^^^^^  -^'en*  ^or  appellant. 
Claude  Kitchin,  W.  E.  Daniel,  and  E.  L.  Trav- 
is, for  appellee. 

PER  CURIAM.  The  court  has  carefully  ex- 
amined the  record  in  this  case  and  the  excep- 
tions noted  thereon,  and  is  of  opinion  that  no 
reversible  error  la  presented.  Judgment  af- 
firmed. 


KINSEY  V.  NOTLA  MARBLE  CO.  (Su- 
preme Court  of  North  Carolina.  August  Term, 
10050  No  opinion.  Dismissed  under  rule  it 
(89  S.  E.  vi). 

LASSITQR  V.  SUGG.  (Supreme  Court  of 
North  Carolina.  August  Term,  1905.)  Mr. 
Lindsay,  for  apoellant.  Mr.  Galloway,  for  ap- 
pellee.   No  opimon.    Affirmed. 


McKINNEY  V.  EDWARDS.  (Supreme 
Court  of  North  Carolina.  August  Term,  1905.) 
Mr.  Lindsay,  for  appellee.  No  opinion.  Dis- 
missed under  rule  17  (39  S.  E.  vi). 


MISENHEIMER  v.  RITC^HIR  (Supreme 
Court  of  North  Carolina.  August  Term,  1905.) 
Mr.  Jerome,  for  plaintiff.  Mr.  Price,  for  defend- 
ant.   No  opinion.    Affirmed. 

NATIONAL  BANK  OF  GOLDSBORO  r. 
DUNN.  (Supreme  Court  of  North  Carolina. 
August  Term,  1905.)  Mr.  Isler,  for  appellee. 
No  opinion.  Dismissed  for  want  of  proper  cer- 
tificate to  appeal  in  forma  pauperis. 


PERRY  V.  GREENWICH  INS.  CO.    (Su- 
preme Court  of  North  Carolina.    August  Term, 


1906.)  Busbee  &  Busbee,  f6r  petitioner.  Trav- 
is, Kitchin  &  Daniel,  for  respondent.  No  opin- 
ion.   Petition  to  rehear  by  nfaintiff  dismissed. 


POLLOCK  V.  DUNN.  (Supreme  Court  of 
North  Carolina.  August  Term,  1905.)  Mr. 
Ormond,  for  plaintiff.  No  opinion.  Dismissed 
for  want  of  proper  certificate  to  appeal  in  forma 
pauperis. 


ROPER  V.  NORTH  CAROLINA  MINING 
CO.  (Supreme  Court  of  North  Carolina.  Au- 
gust Term,  1905.)  No  opinion.  Dismissed  un- 
der rule  17  (89  S.  E.  vi). 


SHANNON  V.  SEABOARD  AIR  LINE  RY. 
CO.  (Supreme  Oourt  of  North  Carolina.  Au- 
gust Term,  1905.)  Shaw  &  Jerome,  for  appel- 
lant. Redwine  &  Stack,  for  appellee.  No  opin- 
ion.   Affirmed. 


SIKES  V.  CONSOLIDATED  LIGHT  & 
POWER  CO.  (Supreme  Court  of  North  Caro- 
Ihia.    August    Term,    1905.)    Mr.    Bryan,    for 

{>laintiff.    Mr.  Meares,  for  defendant.    No  opin- 
on.    Affirmed. 


SNIPES  V.  BELYIN.  (Supreme  Oourt  of 
North  Carolina.  August  Term,  19060  Argo  & 
Shaffer,  for  appelhint.  Douglass  ft  Simms,  for 
appellee.    No  opinion.    Affirmed. 


SNOW  V.  TRANSYLVANIA  R.  CO.  (Su- 
preme Court  of  North  Carolina.  August  Term, 
1905.)  Mr.  Craig,  for  appellant  Shuford  ft 
Shepherd,  for  appellee.    No  opinion.    Affirmed. 


STATE  V.  BLACKLEY.  (Supreme  Court  of 
North  Carolina.  August  Term,  1905.)  Argo  ft 
Shaffer,  for  appellant.  The  Attorney  General, 
for  the  State.    No  opinion.    Affirmed. 


STATE  V.  HAGINS.  (Suprwne  Court  of 
North  Carolina.  August  Term,  1905.)  Mr. 
Jerome,  for  apoellant.  The  Attorney  General, 
for  the  State.    No  opinion.    Affirmed. 


STATE  V.  MORTON.  (Supreme  Court  of 
North  Carolina.  August  Term,  1905.)  R.  L. 
Smith,  for  appellant.  The  Attorney  General, 
for  the  State.  No  opinion.  Affirmed,  under 
authority  of  In  re  Gorham,  129  N.  C.  481,  40 
S.  E.  311,  and  In  re  Young,  137  N.  O.  552,  50 
8.  E.  220. 


STATE  V.  THOMPSON.  (Supreme  Court  of 
North  Carolina.  August  Term,  1905.)  R.  L. 
Smith,  for  appellant.  The  Attorney  General, 
for  the  State.  No  opinion.  Affirmed,  under 
authority  of  In  re  Gorham,  120  N.  C.  481,  40 
S.  E.  311,  and  In  re  Young,  137  N.  0.  552,  50 
8.  E.  220. 
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